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Weatbrooki-.  I>eerlng,63Me.  231 IftLMG 

Weeterlo  u.  Dewrtt.  »  N.  Y.  310 388 

WeBlerDMBrylBndR.Co.  v.OwlDEB.lflMd.  199  201 

WeslemP.  K.  Cu'B  CasclSOpa.  Atty-Oen.387  863 
Weelem  Union  Teleg.  Co.  v.  American  Union 

Telejr.  Oo,.  S  niiei.  73 Me 

«.  ACty-Oen.  ol  Mas?.,  125  U.  a.  530  (31  L. 
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r.  PebOBVIvania.  138  U.  a  89  (BE  L.  ed.  846)  M 

0.  Rich,  19  Knn.  617 201. 2W 

o.  Sheffielri.TlTei.  670 687 

D.  TeiBs.l06U.  8.  460(26L.ed.  1067) 479 

fTcBt  Feliciana  K.  Co.r.  TbomtOD,  12  La.  Add. 

Weat  Hartfort  r.  Hartford  Water 'ConirB.V4i 

Conn.  867 470 

West  River  Bridge  Co,  r.  DU,  47  H,  R  S  How. 

507(12L.ed.635) 771 

We«t  TlTKlnla  Trangp.  Co.  0.  Oblo  Blver  Pipe 

Line  Co-  ;a!  W.  Va.  600,  4B  Am.  Rep. 
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P.  Phlllimton,  10  Met.  108,  UO 16» 

E.  WInebeater.  e  Pick.  18 an 

WblUni  V.  Bank  of  United  SlaC^  88  U.  B.  13 

Pet.  8  110  L.ea,B8)..- til 

Wbltmore  r.  Oiborrow.  2  Yoitoge  ft  a  Ch.  IB.  774 

Whitney  0.  BlBCkbiim.  17  Or.  tfii. _.._ 126 

V.  Orand  Hapldi  Twp.  (Mlcb.)  SB  H.  W. 

Rep.  42 _  720 

v.  New  Haven,  28  Conn.  OEl 88 

Whltou  E.  Old  Colony  Ins.  Co.,  2  MbU  1 SM 

Whitlaker  e.  Colling.  St  Minn.  299 SI 

Wicklilte  V.  Clay,!  £Ana,585 180 

Wler-fl  App.  74  Pa.  230 MB,  261 

Wigslni  ^rry  Co.  i:.  East  St.  Louis.  lOT  U.  B. 

8B5(2!  L.ed.  41B) 18& 

WlB-btoian  D.  Spoflord,  66  Iowa,  14S BS 

Wficoi  V.  BIckel,  11  Neb.  151 BU 

v,  Matt(eoD,6S  WIB.2H.. 440 

Wl](»  r.  Suydam.  61  N.  Y.  173 BI6 
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v.GlU.74  K.  r.fB.aOAm.  Hep.  264 603,808 

Wtika  v.  GeorfflB  P.  B.  Co..  79  Ala.  m. 806 

Willamette  Iron  U.  Co.  v.  Batch,  125  U.  8.  9  (31 

L.ed.  aaii  840 

Wlllnrd  H.  Dorr.  3  Ubbod.  161 863 

Wlllatd'8  Anp.l  R.  I.  Ml 687 

Winiama  r.  ajtot.  a  Bam.  ft  a  786 687 
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B.  Byrne,  7  Ad.  ft  EJ,  177 8S4 
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B.  Lewla,  14  West.  Beo,  826,116  Ind.  45....  W 

V.Onlea.5  Ired.  L.  KI6 68 
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Tale  Look  Mfg.  Co.  v. 
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STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED,  ETC. 


Encrland* 

Statutes. 

so  Oar.  n.  o.  8.   Statute  of  Frauds 072 

1  Wm.  &  Bfary,  o.  2.    Unusual  punkhmeDt 716 

7  Geo.  II.    Limited  Uabillty 66 

26  Geo.  III.    Limited  liability 66 

63Ueo.  lU.    Limited  liability 66 

6  ft  6  Wm.  I V.  c.  62, 1 16.   Notaries;  administra- 
tion of  oaths 161 

2&8Vict.c.U,l7.    I/te  pendens 816 

9  &  10  Vict.    Action  for  negllgrent  death 284 

17  *  18  VicV  c.  81.    Public  nacks 804 

8  7.    KuilwayandOanalTrafBcAot 168 

20  ft  21  V let.  c.  85,  §  31 .    Di  voroe;  recrimination  886 
46  ft  46  Vict^  o.  75.    Married  women ;  transfers 

of  propei-ty 8L6 

United  States. 

Ctmstilution, 

Art  1,1  8.   Beffulation  of  commerce 288 

110.    ObUiration  of  contracts;  impair- 
ment of 62,760 

8, 1  2,  par.  1.   Judicial  power;  admiralty 

Jurisdiction 66 

4,1  2.    Privileges  of  citizen 148,614 

7.    Jury  trial 787 

lith  Amend.  B  L    Due  process  of  law 687,  737 

avil  rights 61 


Ordinances. 
1TB7.   Northwest  territory 


835 


Statutes, 


1861,  March  BL    Limitation  of  liability 60 

1866,  July  14.    Telegraph  companies 202 

1872.    Railroads  as  post  roads 206 

1879,  June  28.    Army  appropriation  bill 206 

1683,  March  8,  o.  116.    Court  of  claims 862 

1884,  June  26.    Limitation  of  liability 61 

1886,  June  19.    Limitation  of  liability 67 

1887,  Feb.  4.    To  regulate  commerce 68 

1887,  o.  850.    Court  of  claims;  final  judgment  862 


YoL  tt,  p.  486. 

28,  p.   58. 

24,  p.   80. 

p.  879. 

605. 


Statutes  at  Large. 

Court  of  claims 862 

Limitation  of  liability 61 

Limitation  of  liability 67 

Act  to  Regulate  Commerce g3 

Court  of  claims;   final  Judg- 
ment   862 

Th'eaties. 


1888.    Miami  Indians 788 

1640.    Miami  Indians 7u8 

Bevised  Statutes. 

H  806-808.    Claims  again st  the  government 863 

1867.    Contracts  with  Indians 784 

1060.    Statute  of  Limitations 863<| 

H428»<4289.    Limitation  of  liability 58 

85067.    Bankruptcy 413 

6200.    Falsification  of  bank  books 405 

Alabama. 

Constitution,  1876. 

Art  4, 126.    Lottery 601 

7, 1  L    Officers;  impeachment 427 

Statutes. 

1886^,  p.  87.    Protection  against  color  blind- 
ness     268 

7  L.  R.  A. 


Code,  1886. 

P.  280,  I  288,    Election  registry 10» 

11688.    Consolidation  of  railroads 609' 

1686.  Railroad;    power  to  aid  other 

railroads 

1687.  Railroad;    power    to   operate 

other  railroads 

2822.    Divorce;  incapacity 42^ 

H4068,406e.    Lottery 601 

14818.   Officers;  impeachment..........   4Sr 

ArlranBagt 

ConsUtution. 

Art.  8. 19 2,8.    Elections 68S 

16,  I6w   Taxation;  valuation 871^ 

Statuta. 

1871,  p.  186.    Taxation;  railroads 87V^ 

1876,  Feb.  8.    Death  by  negligence  of  railroad 

conipcuiy;  action 284 

p.  188.    Death  by  negligence  of  railroad 

company;  action 284^ 

1879,  p.  40.   Taxation;  railroads SSB^ 

MansJUUTs  Digest. 

1806.   Assignment  for  creditors 404 

800.    Attachment 40ft 

866.    Enforcement  of  lien 407 

P.  471, 1 28^.    Election;  registry lOS 

§  KtSi.    Negligent  injuiies;  survival  of  action  284 

H  5225, 6226.    Action  for  negligent  death  284 

B  5647.    Commissioners  for  assessment  of  rail- 
road property 87^ 

6806.   Action  by  surety  against  principal 40ft 

. 

California. 

Statutes. 

1880,  Feb.  16.   Supreme  oourt  commissionen .. 

Laws. 

1871-72,  p.  880.    Living  in  adultersr;  oriminal... 
1880,  p.  18.   Supreme  court  oonunissioaers 

EitteU's  General  Latos. 

VoL  1, 1 1024.   Incorporation  of  social  and  be- 
nevolent asBociations 810 

Civil  Code. 

Art.  1,  o.  1,  tit.  16,  1 8067.   Negotiable  tnstm- 

ments 

B  8088.    Payment  of  negotiable  instrument 

8008.    Reiquislte  of  negotiable  instrument 

Code  of  Civil  Procedure, 

B537.    Attachments 127 

1058.    Presumptions  of  law  and  fact 804 

1968,  subd.  80.    Presumption  of  marriage 

Political  Code. 
168.    Residence .m.... 

Penal  Code. 
I1170L   Admission  of  Juror;  exceptions........    §47 

Colorado. 

Statutes. 

1877,  p.  110, 1 00.    Promissory  notes Mi* 


ClTATIOMa. 


2» 


Code. 

CL  1,  i  4.    Negotiable  paper ;  bona  fide  pur- 

chaser ow 

Connecticut. 

Statutes, 
WW.   PracticeAot 89 

BpeHal  Laws. 
Y6L8,p.08.   Beacon  Falls 770 

Becm&n  of  1876. 
P.  CIS,!  6.    Equity  Jurisdiction ^.....     80 

General  Statutes. 
41718.    WithholdiDff  of  wages 287 

District  of  Columbia. 

Statutes. 
187&.Junel4.    Building  regulations 653 

Florida. 

Statutes. 
1870,  March  U.    Harried  women;  free  trader..   OU 

McClellan's  Digest. 
Pp.  758,757.    Married  women;  free  trader 644 

Georg^ia. 

Code. 

611286,1287,1812.    Beckoning  time 8S8 

11710.    Marriages;  validity 61 

17S8.    MiBoegeiiation 51 

4fi78.    Adultery  and  fornication 51 

4678.    Sunday  trains 828 

Idaho. 

Statutes. 

6th  SesB.  p.  TOi.    Juror,  qualifications 647 

18th  SesB.  p.  106.    Electors,  qualifications 647 

Bevised  Statutes, 

•  10.    Construction  of  revision 647 

41 SOQ.  COl.    Electors;  qualifications 647 

3041,3042.    Jurors,  qualification  of 647 

§7190.    Exportation  of  fisb 288 

7576.    Depositions 648 

7588.    Use  of  depositions 648 

7884.    Dcjpositions .— .  648 

7881.   Jurort,  causes  of  challenge 647 

783g.   Jurors,  general  challenge 647 

7883.    Particular  challenge 647 

7864.    Rules  of  evidence  in  criminal  actions  648 

7010.    Admission  of  juror;  exceptions 647 

8161.    Use  of  depositions 648 

8S86.    Mistakes  of  form 648 

Illinois. 

Constituttim. 

Arl.4,118.    PrinHngbiUs 146 

•  22.    Local  laws 146 

11,114.    Eminent  domain 147 

Statutes. 

1885.    Registration 108 

1887,  May  27.    Wateroraft  Act : 146 

Retfised  Statutes,  1845. 
GLIOO,  Bllft.   Settlement  of  estMe;  expenses   667 

Bevised  Statutes,  1889. 

C.  06tH8>7.    Promissory  notes 8B3 

7  U  R.  A. 


110,   •  66.    Confession  or  judgment 7S8 

•fi  87, 88.  Appeal:  re-examination  of  ques- 

tionsoffaot 475 

Indiana. 

Constitution. 

Art.   1,128.    Privileges  or  immunities 251 

8,11.    Encouragement  of  knowledge...  241 

18.    Municipal  indebtedness 682 

Statutes. 

1862,  May  11.    General  Railroad  Law 257 

1876,  March  10.    Promissory  notes;  agreements 

for  attorney's  fees 447 

1677.    County  board  of  education 256 

1880,  March  2.    Public  schools;  text-books 241 

B 10.    School  superintendent;  bond 685 

March  0.    Street  improvements *  681 

March  11,  p.  430,  BL    Rights  of  second  wife  480 

Retised  Statutes,  1876. 

Vol.  1,  c.  177,  BB 1-L    Promissory  notes 

2,  p.  35,6  6.    Promissory  notes 

p.  630.    Sale  of  lands  under  direction  of 

a  will 796 

Bevised  Statutes,  1881. 

•  870.    Condition  precedent;  plea  of  perform- 
ance   401 

486.   Suit  by  or  against  executor;  witnesses.  OS 

636.    Appeal ;  parties 25Q 

2000.    Sabbath  observance 498 

2346.    Administrator;  sale  of  real  estate 288 

2454.  Who  may  appeal 233 

2455.  Appeal  bond. 233 

2550.    Revocation  of  will 488 

2560.    Revocation  by  birth  of  child 489 

3851.    Incorporation;   acknowledgment    of 

oertiflcate 501 

8006.    Rightofway 260 

3007.    Eminent  domain 259 

4178.    Penalty  for  failure  to  deliver  telegram  586 

4439.    Contracts  by  school  board 162 

4904.    Statute  of  Frauds;  leases  of  land 787 

5119.    Married  woman;  contract  of  suretyship  670 

5130.    Trade  by  married  woman 853 

ElUotfs  Supplement. 

•  20.    Property  of  adopted  children 488 

818.    Municipal  improvementr;  procedure..  682 

816.  Municipal  improvements;  payment  to 

contractor C82 

821.    Assessments  for  improvements 684 

817.  Street  improvements 681 

1886,  BB  1170. 1172.    Penalty  for  failure  to  deliver 

telegram 686 

61280.    Pubuo  schools:  text-books 241 

1288.    School  superintendent;  bond 686 

Iowa. 

Revision,  1860. 

B  1706.    Assign  ment  of  instrument 141 

2220.    Deed;  recording  of 625 

Code. 

.B1041.    Deeds;  recording  of 525 

1970.    Form  of  quitclaim  deed 526 

BB  2082-2087.    Assignment  of  contracts 141 

B2084.    Assignment  of  instrument 141 

20b5.   Promissory  notes 893 

Kansas. 

Bill  of  Bights. 

66.    Jury  trial 788 

18.    Legal  remedy 'iJ8 

Constitution. 

Art.  2,  B 1.    Delegation  of  legislative  power 738 

12,6  2.    Stockholders' liability 418 

6  4.    Right  of*  way;  compensation 738 

Statutes, 

1873,0.105.    StockholdersMiability 418 

1886,  c.  60.  B 1.    Extension  of  corporate  limits   737 


80 


Citations. 


Compiled  Laws,  1879. 
C.  2a.  1 82.    StockholdenMiabUity il8 

Kentneky. 

Statutes. 
1874,  Feb.  4.    Insuranoe;  representations  and 


warranty. 


84 


Ciml  Oode. 


118.   Parties  to  actions 70 

2L   Suit  by  trustee 79 

LouisiaAa. 

Statutes, 
1884,  p.  94,  No.  71.    Death  by  negliffence;  dam- 


173 


Chde  of  Practice. 


Art.ia  Law  of  place 866 

763.  Foreigm  judgments 266 

1000.  Succession 266 

1001.  Proofs  in  succession  proceedings 26(S 

1008.  Possession  of  succession 


266 


Bemsed  Civil  Code, 


▲rtllSB.    Succession 286 

2316(2294).    Death  by  negJigence;  dam- 

178 


Special  Latjos. 
1875-77,0.106.    River  improvement. 

Bevised  Statutes, 


481 


0. 8,  §  46.    Tower  of  town  to  raise  money 464 

6,  §9  147, 148.    Collector;  deprivation  of  tax 

warrant  ........  ...  ...  484 

H 161,  162,  168.' '  Wanunts'agai'nst '  delin- 
quent collector 464 

1178.    Collector,  relief  of 464 

1.    Diversion  of  water 460 

P.  96.    ElecUons:  registry 103 


MaryUbnd. 

Constitution, 

Art  8, 1  m   Eminent  domain;  compensation.  201 

Statutes. 

1785,  o.  72, 1 12.  *  Chancery  jurisdiction;  sale  of 

infantas  land 535 

1791.    Cession  of  District  of  Columbia 652 

1816,0.154.    Sale  of  infant's  estate 536 

1831,0.811,17.    Sale  of  lands  where  of  full  age  535 
1 9.   Sale  of  infant's  land  with  consent  of 

life  tenant 535 

1862,0.156.    Sale  of  infant's  land 686 

1867,0.121.    Railroad  incorporation 204 

1868,  c.  249.    Ratification  of  void  sale 5:)6 

C.278,    Sale  of  infant's  land 686 

814.    Railroad  incorporation 204 

1878,0.195.    Railroad  consolidation 204 

Code. 

Art.  28,  M  222-226.    Telegraph  companies 203 

67,  S2.    Actions  for  injuries  caused  by 

negligence 273 


Supplemental  Code, 
P. 240.    Election  Law;  registry 


103 


Massachusetts. 

Statutes,, 

1875,  c.  239.    Improvement  of  Boston  Harbor..  158 

1883,  c.  243.    Remedies  for  death  by  negligence  166 
1984, c. 293.    Eminent   domain;   petition    for 

damages 1G8 

7  L.  R  A. 


1887,  a  270.    Employer's  Liability  Act 15S 

1888,  o.  842.    Incorporation  Act 768 

1889,  o.  448.   Improvement  of  Boston  Harbor..  16^ 

Public  Statutes, 

C.  62, 1 17.    B'imedles  for  death  by  negligence.  16& 

73,  §  6.    I  e  nedies  for  death  by  negligence. .  155 

112.  §212.    itemedies  for  death  bynegUgenoe  16S 

ie2,8§8,6-17.   Neeaseal 88& 

Michig^aiu 

Constitution, 

Art. 7,  II.    Elections 101 

16.    Elections 101 

18,  §  4.    Property  for  public  use;  compen- 
sation   .« 718 

Public  Acts, 

1878,  No.  196,  art  4, 9 15.    Crossings;  notice 718 

1889,  No.  166.    Residence  crossings 718 

No.  205.    Facilities  for  inspection  qf  rec- 
ord   825 

p.  288.    Inspection  of  records 74 

Local  Acts, 

1869,  March  2.    Marquette  Water  Commission- 
ers   171 

1889,  p.  994.    Elections  in  Detroit 100 

Compiled  Laws,  1857, 

11987.    Farm  crossings 719 

EowelTs  Statutes. 

1 96.    Sick  and  absent  voters;  registration lOS 

C.202.    Arbitration 721 

12278.    Liquor  bond 740 

4246.    Mortality  tables 60ft 

6581.    Wills 381 

6844.    Administrator  d6  bonis  nofi;  authority.  379 

6467.  Rules  of  practice 616 

6468.  Change  of  venue 5l& 

6409.    Affidavit  of  good  faith 51ft 

6405.    Change  of  venue;  causes  for 51ft 

6816.    Confession  of  judgment 51ft 

6823.    Suitsbefore  justices;  how  instituted...  51ft 

6825.    Suit,  when  commenced 51ft 

729L    Commencement  of  suit 513 

7547.    Trial  of  actions  upon  contract 518 

7662.    Confession  of  judgment 51ft 

8474.    Arbitration;    submission    entered   as 

judgment 51ft 

8476w    Arbitration:  cannot  extend  to  contro- 
versies concerning  realty.... 616, 721 

Minnesota. 

Special  Laws, 

1867,0.134*    Corporate  charter 675 

General  Siaiutes,  1878, 

Title  2,  o.  41,  i  8.   Action  upon  parol  agree- 
ment   672 

SIO.    Creation  of  interest  in  land 672 

12     Leases                          .....................  67? 

C.  <^,  S  6,  subdr6."Divorce'"."II"II"*IIII"""  448 

8  30.    Separation 448 

C.  90,  886,7.    Mechanic's  liens 160 

124,  88 13-20.    Regulation  of  warehouses  and 

deposits 682 

WssissippL 

Revised  Code,  1880, 

81128.   Promissory  notes 893 

MisBonrL 

Bemsed  Statutes, 

8  688.   Aooeptancaof  billof  excbange 480 

685.    Promise  to  accept 4,31 

648.    Acceptance  on  separate  paper 430 

Art  10,  c  42.    Incorporation  of  pleasure  so- 
cieties    785 


CiTATIONB. 


Hontaniu 

Statute», 
1M7,  tSept.  VL   Ckmnty  of  Gascade;  orguibation   106 

General  Latoe, 
§810l   Sale  of  oounty  bonds 106 

Compiled  Statutes, 

P.  820, 1847.    Gounty  attomey*8  fee 110 

•  1237.   Vexatiolu  delay;  penalty 109 

Nebraska. 

OnminaZ  Code. 
1 32.    Dtotnrbance  of  religious  meeting 826 


New  Jersey. 

Btaiutee, 

1878,  AprU  5.   Appointment  of  oommlasionen 

of  municipal  affairs 4Sii 

1880,  Aprfl  6.    Government  of  city 432 

April  19.    Government  of  cities 436 

ReTteioTim 

P.  864,9152.    Election;  registry 105 

689.    Hechanlc*8  lion 49 

1(02;  §92.    Road  vehicles 437 

1227,1  1.    Sunday  traveling 486 


Bevieian  Supplement, 
P.  456,  §  a    Mechanic's  Uens 


49 


New  York. 

Constitutian. 

Art.  1,  I  ft.    Infliction  of  cruel  and  unusual 

punishment 716 

81,  i  L    Le^islatlye  power 186 

Session  Laws, 

I813w   Incorporation  of  religrlous  societies 78 

1882,  o.  274,  f  L    Additional  money  for  highway 

Improvement 762 

i  5w    OoUeotion  of  additional  road  tax 762 

1840,  c  806.    GoUection  of  road  tax 762 

1847,  o.  107.    Money  for  building  town  houses. .  7«2 

1848,  c  40,  i  la  '  Stockholder's  UabiUty 565 

1850,  c.  4a  ft  16.    General  Baihroad  Law 291 

844.    General  Railroad  Act fi» 

1862,  c  282.    Taxation;  exemptions 71 

1885.    Election;  registry 103 

1868,0.670.    Railroad  aid  bonds 759 

1872.    Election;  registry 108 

c  SC.    Rochester  water  supply 470 

51&    Power  to  raise  money  for  munici- 
pal purposes 768 

885,18.    Elevated  raibroads 291 

1874,  c.  410.    Power  to  raise  money  for  munici- 
pal purposes 762 

1875,0.206,120.    Rapid  Transit  Act 291 

c.  611.    Gorporatlons;  limited  Uablli^ 554 

1876,  c.  341.    Insurance;  forfeiture 294 

18r7,  c.  32L    Insurance;  forfeitiure 294 

1680,  c  664.    Power  to  raise  money  for  munld- 

palpurposes 762 

c591.    lilpgal  fishing 136 

1882,  c.  410,  8  827.    N.  Y.  ConsoUdatlon  Act Ti 

1883,0.317.    Illegal  fishing 136 

c.  802.    Asseesment  of  personal  property.  408 

1886,0.141.    Fishing  in  Lake  Ontario 186 

c  8S2.    CommJislon  to  investigate  capital 

punishment 717 

1887,  c  7.    Commission  to  investigate  capital 

punishment 717 

1888,  c.  488.   Infliction  of  death  penalty 716 

Revised  Statutes, 

VoL  1,  p.  687.  Ed.  ed.    Pishing 137 

p.  740,11.    Dower  rights 2n0 

r<i8,C137.    Unacknowledged  deod....  5o6 

7L.R.A. 


Part  1, 0. 11,  tit.  1,  art  1.    Corporate  powen  of 

towns 761 

tit.  8,  art  1.  Towns;  right  to  prose- 
cute or  defend  suits   76S^ 
6.   Raising   money  for   town 

charges 78> 

Vol.  1,  part  1,  c.  18,  tit.  1,  ft  4,  subd.  8.    Taxation; 

exemption 71 

Part  1,  c.  16,  tit  1,  art  1.    Highway  Improve- 
ment      762^ 

VoL  2,  p.  184,  8  6.    Lease  by  agent 69^ 

p.  285,  8  56.    Sheriff;  office  hours 848^ 

812  Jl  57.    Mortgage  a  oonveyanoe 277 

4,  p.  96.  Ed.  ed.    Fishing VST 

Code  of  Procedure, 
1182.   Foreclosure;  parties 280 

Cods  of  Civil  I'tocedure, 

8 1808.  Exemption  of  pension  money 65T 

1464.  Redemption  by  creditor 848- 

1455.  Redemption  must  be  at  sherlff^s  office.  848 

1460.  Redemption;  certificate 848 

Code  of  Criminal  Procedure, 
8  701    Death  by  electricity Tit' 

North  Carolina* 

Constitution,  1776. 
Exclusion  or  non-believers  from  office 840- 

Constitution. 

Arte,  81.    Capitation  tax 548- 

8  2.    Application  of  capitation  tax 543 

8.    State  taxation 640 

6.    County  taxes 641 

r,  6  9.    Uniformity  of  taxation 640 

Statutes. 

1867,  March  2.    Dower 120^ 

1889,  0. 218,  8  18.    Taxation  of  credits,  invest- 
ments, etc 644 

Private  Laws. 

1887,  0.86,  8  L    Taylorsvllle 650 

1889,  0.&    Taylorsvllle 550 

Code, 

82115.  Deed;  signature  of  wife 12t> 

3765.  Personal  property  defined 544 

8800.  Taxes  for  municipal  purposes 547 

8827.  Taxes  for  municipal  purposes 64ft 

Ohio. 

Revised  Statutes. 

6  8626.  Insurance;  estoppel  by  receipt  of  pre- 
miums   677" 

6027.    Railroads;  place  of  suit  against .*..  701 

6066.    Pendency  of  action 816 

60S6.    Record  of  Judgment;  notice 816 

676L    Quo  vjarranto  against  corporation 82 1 

692L    Highways;  obstruction  of 703^ 

Oreipoii. 

HilVs  Annotated  Code, 

8826.    Mortgage  a  conveyance 27T 

2781.    Personal  property  defined 451 

8217.    Power  of  corporation 639- 

PennsylTania. 

Constitutum, 

Art.8,68.    TitlesofActs 87t 

i  7.    Local  and  special  laws 197. 31& 

17,  8  5.    Carriers;  right  to  engage  in  other 

business 

8 10.    Corporation;  benefit  of  future  leg* 
islation 


u 


ClTATIOHa 


SkUutet. 

1784,11.    Hawkers  and  peddlen 068 

178S.   Statute  of  Limitations 661 

1791,  April  6.   Incorporation  of  Utenuy  aaso- 

clation 

1807.    Riirbts  of  aliens 800 

1840,  Oot.  18.   Inoorporation  of  lit^iiuy  aaso- 

ciation 868 

1846,  April  17,  fl.    Sales  by  bawkers  or  peddlers  668 

1849,  Feb.  19.    Railroads 871 

1864,  Feb.  20.    Incorporation  of    agricultural 

aflBOdatlun 868 

1866,  April  26.    Corporation;  ri^ht  to  hold  real 

estate.. 636 

1858.    Opening  hlffbways 198 

1861,  May  16.    Kaflroads 871 

1864.    Opening  highways 198 

1868.    Opening  highways 198 

1809,  April  16.    Railroads;  right  to  aid  other 

corporation 636 

1872.    Supplement  to  Railroad  Act 872 

1874,  April  29,  f  8.    Corporate  charters 850 

May  28.    Classiflcation  of  cities 196 

June  2.    Limited  partnerships 668 

1876,  March  IB.   Married  women;  power  to  sell 

loan. 816 

1876,  May  1.    Limited  partnership;    contribu- 
tion of  capital - 

1878,  April  17.    Corporate  mortgages 950 

May  28.    Street  railway  companies 871 

1881,  April  8l    Corporation:    right  to  convey 

Sroperty  illegajly  held 687 

ening  and  paving  streets 195 

Junes.  Married  rerson^s  Property  Act  212, 816 


Public  Latu. 


1866,  p. 
1869.  p. 


829. 


1874,  p. 
1876,  p. 
1876,  p. 

1878,  p. 
1881,  p. 


82. 

271. 

24. 

89. 

111. 
9. 


635 


Corporation;  rlghs  to  hold  real 

estate 

Railroads,  right  to  aid  other  cor- 
poration     686 

Limited  partnerships 668 

Married  women;  power  to  sell  loan   816 
Limited  partnership;  contribution 

ofcaintaL 668 

Street  railway  companies 871 

Corporation;  right  to  oonvey  prop- 
erty illegally  held 687 

1887,  p.  888.    Married  Person's  Propen^  Act  .212, 816 

Rhode  Island. 

Statutet. 

1886,  April  24.    Newport  horse  railroad  com- 
pany     207 

Publie  Statutu. 

C64, 16.    Notice  of  appeal 887 

98,«6.    Righttokiirdogs....c 889 

287,  f  12.    Assignment  forcredltors 829 


South  Carolina. 

Constitution,  1778, 
IBstablished  religion 

Constitution, 
A^mead.  1880.    Homestead  exemption. 


810 
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Tennessee. 

Statutes. 


1878. 
1876. 


Suits  to  recover  back  illegal  taxes 409 

Incorporation  Law 708 

c.  142,  Organ  Ization  of  corporation 98 

f  11.   General    Incorporate    Act;    em- 
ployes wages 97 

Revenue  law 470 

1888,0.114.117.    Charter  of  Nashville 470 

p.  212.  Corporate  charters;  amendments  710 

p.  881.  Option  contracts;  void 706 

Revenue  Act 409 

o.  1«  f  4,  pp.  20,  21.   Taxes  upon  water 

companies 471 

^L.R.A. 


ion. 


1187. 


MiUiken  db  Vertrea^  Code. 

12488.    Recovery  baok  of  money  paid  apon 

wager 70S 

2444.    Note  for  wairerin«  oonalderatioii 70i 

67081   Tranafer  of  illegal  note 


Texas. 

Constitution, 
Art  10, 1 2L    Corporation;  privilege  tax 

Statutes, 
1881,  April  6.'  Incorporation  for  school  pur- 


poses.. 


788 

1882,  May  6.   Penaltv  for  failure  to  deliver 

freight. 478 

1884,  JFeh,  t.    Public  school  tax 784 

Bevised  Statutes. 

Art.  606.    Incorporation  of  towns 734 

1198.    Suit  in  ooun^  of  residence 619 

Exception  8.    Grime,  oliense  or  trespass 620 

Arts.  4226. 4227.    Duty  of  railroad  companies.  480 
4261, 4254.    Carriers  bound  to  transport 

goods  offered 480 

Saylett  Annotated  Statutes, 

Art.  141a,    Incorporation  for  school  purposes.    783 
8783.    Public  school  tax 734 

Virgrinia. 

Statutes. 

1866,  Feb.  16.    Railroad  lease 846 

1870,  July  U.   Railroad  lease 846 

West  Virginia. 

^atutes. 
1882, 0. 120.    Interest  on  Judgments. 674 

Code,  1863. 
C  181,114.    Interest  on  Judgments. 676 

Wisconsin. 

Constitution, 

Art.  1,  f  18.    Supporting  place  of  worship 884 

118.    Rights  of  conscience. 388 

19.    Officers;  religious  test.. 840 

10,  f  2,  su bd.  1.   Interest  of  school  fund 843 

f  8.    Establishment  of  district  schools; 

sectarian  instruction 334, 843 

4.    School  tax 848 

'    6w    Distribution  of  school  fund 


1879, 

1882, 
1888. 
1886, 


1887, 
1889, 


c.  121. 
C194, 
C.298. 
C.261, 
C.124, 
c.  142. 
287. 
c.  73. 
C.277. 
0.619. 


Statutes. 

Attendance  upon  public  schools.. 

f2,subd.l9.    Holidays;  court  closed  424 

Attendance  upon  public  school . . .  842 

9  3.    Text-books  In  public  schools.  887 

18.    Public  school  fund 842 

Holidays;  courts  dosed 424 

One-mill  school  tax 842 

Attendance  upon  public  schools..  842 

Public  school  fund 342 

Attendance  upon  public  schools. .  842 

Revised  Statutes, 


1 614.   Text-books  in  public  schools 837 

654.    Public  school  fund 842 

1«94.    Holidays;  May  30 424 

2676.    Holidays;  courts  dosed 424 

C.  80.    Assignments  for  creditors 424 

Sanborn  d  Berryman's   Annotated  Statutes, 

M  430, 490a.    Erection  of  school  building 842 

9  489a.    Attendance  upon  public  school 842 

4891).    Attendance  upon  public  school 842 

1070a.    One-mill  school  tax 8IS 

VoL  2,  p.  1841,  9  8814.    Meohanlc*s  liens 


LAWYERS'    EePORTS, 


ANI^OTATED. 


TENNESSEE  SUPREME  COURT. 


PanDie   R.  O'CONNER,  Admx.  of  Thomas 

O'Conner,  Deceased,  Appt,, 

v. 

James  O'CONNER  et  al. 
(..-.TeniL-..-) 


1.  A  purchaser  of  land 
fliuiiiii^  and  a^^reeing  to  pay  off  certain 
pnrdiaBe-money  notes  given  by  his  vendor 
and  secured  by  a  vendor^s  Hen,  whloh  agreement 
is  contained  in  bis  deed,  which  retains  a  lien  for 
the  payment  of  this  sum  as  well  as  the  balance  of 
the  purchase  price  to  his  vendor,  becomes  per- 
loualiy  responsible  to  the  creditor  hoidlncr  the 
orlgtoa}  lien. 

S»  An  iTM»« w»lwi^w<^  m>Ti«i«tifig  pra.  vend- 
or's  lien  which  is  expressly  assumed 
by  a  sabseqndtat  pnrcnaser  as  part  of  the 
purcbaae  price,  as  well  as  the  remainder  of  the 
purchase  money,  which  is  payable  directly  to  his 


immediate  vendor,  who  in  his  deed  retains  a  Ilea 
for  both  sums,  is  such  purchaser's  personal  debt; 
and  in  case  of  his  death  both  sums  are  a  charge 
upon  his  personal  estate,  and  not  a  burden  on  the 
iand  in  the  hands  of  the  heirs. 

(ZVimer,  Sp.  J.,  dissentsj 
(October  19, 1889.) 

APPEAL  by  complainant  from  a  decrae  of 
the  Cbanceiy  Court  of  Knox  County  in 
favor  of  defendants  in  an  agreed  case  submitted 
to  the  court  for  the  purpose  of  determining 
whether  the  personal  representative  or  the  heir 
was  liable  for  unpaid  purchase  money  due  upon 
land  purchased  by  decedent.    Afflrmed. 
The  facts  are  fully  stated  in  the  opinions. 
Mewra,  Webb  &  McClung^,  for  appellant: 
Where  a  man  purchases  land  already  in- 
cumbered with  a  purchase-money  lien,  and 
assumes  to  pay  off  the  lien,  but  dies  before  it 


Nora.— Incumbrances  on  decedent^s  real  estate;  from 

what  payable. 

Purchase  money  due  on  a  contract  for  the  pur- 
chase of  land  by  a  decedent  is  payable  out  of  the 
personal  estate.  Wrigrht  v.  Holbrook,  32  N.  Y.  587; 
Broome  v.  Monck,  10  Ves.  Jr.  587;  Livingston  v.  New- 
Hrk,  3  Johns.  Ch.  812;  Cogswell  v.  CJogswell,  2  Edw. 
Ch.  231;  Johnson  v.  Corbett,  11  Paige,  265;  Lamport 
▼.  Beeman,  34  Harb.  239. 

This  rule  is  not  affected  by  the  New  Tork  Statute, 
which,  changing  the  common  law,  has  made  mort- 
ga^res  a  charge  on  the  n^al  estate  of  a  decedent  un- 
less he  has  expressly  provided  otherwise.  Wright 
V.  Holbrook,  82  N.  T.  587. 

A  mortgacre  for  a  debt  of  the  mortgagor's  own 
contracting,  although  given  for  the  purchase  price 
of  the  land  mortgaged,  is  chargeable  od  the  per- 
sonalty. Sutherland  v.  Harrison,  86  111.  883;  Cum- 
berland V.  Codrington,  3  Johns.  Ch.  229;  Ruston  v. 
Boston,  2  U.  S.  2  Dall.  248  (1  L.  ed.  365);  Hewes  v. 
Debon,  3  Gray,  205;  Plimpton  v.  Fuller,  11  Allen,  139; 
Cope  V.  Cope,  2  Salk.  449  and  nott;  Howel  v.  Price,  1 
P.  Wm9.  281,  and  note. 

A  different  rule  applies  as  to  mortgages  assumed 
by  a  purchaser.  On  the  death  of  a  purchaser  who 
had  assumed  the  payment  of  an  outstanding  mort- 
gage, the  land,  and  not  the  personal  estate  of  the 
decedent,  is  primarily  liable.  Coudert  v.  Coudert, 
4  Gent  Bep.  132, 48  N.  J.  Bq.  407;  Cumberland  v.  Cod- 
rington, 8  Johns.  Ch.  229;  McLenahan  v.  McLenahan, 
28N.J.  Eq.  101. 

Where  part  of  the  realty  is  incumbered  by  a  mort- 
gage, the  executors  should  pay  the  mortgage  first 
out  of  the  personalty  as  far  as  that  will  go.  Wood 
V.  Hammond,  16  R.  I.  87, 193. 

A  mortgage  given  in  discharge  of  a  jud^rmentfor 
a  debt  created  by  a  contract  of  the  mortgagor's  an- 
cestor, and  which  constituted  an  equitable  lien  on 
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the  land,  on  the  mortgagor's  death,  is  not  charge- 
able on  the  personalty,  but  is  to  be  paid  out  of  both 
funds,  where  the  mortgage  covers  both  the  real  and 
personal  property.  McLeam  v.  Wallace,  86  XJ.  S.  10 
Pet.625(9L.ed.558). 

Although  mortgages  are  chargeable  upon  the  re- 
alty incumbered  under  the  Statutes  of  New  York, 
an  action  against  an  administrator  on  his  Intestate's 
bond  is  not  barred  by  the  fact  that  it  is  secured  by 
a  m  or  .'gage  on  land.  Thompson  y.  Sullivan,  60 
How,  Pr.  71. 

Where  real  estate  is  expressly  charged  with  debts, 
the  proceeds  of  sales  for  that  purpose  cannot  be 
applied  to  a  mortgage  upon  lands  not  sold,  to  the 
prejudice  of  other  creditors.  Van  Yeohten  v.  Kea- 
tor,63N.  Y.62. 

Vendee  aaaumina  incumbrance  penonaUy  liable  for 

the  debt. 

The  grantee  of  premises  subject  to  an  incum- 
brance is  not  personally  liable  therefor,  without 
words  Importing,  with  reasonable  certainty,  a  per- 
sonal assumption  of  the  debt.  Davis  v.  Hulett,  2 
New  Eng.  Hep.  lA  68  Y t.  90. 

Where  a  purchaser  exprcesly  and  in  terms  agrees 
to  pay  off  an  incumbrance  out  of  the  purchase 
price,  such  agreement  inures  to  the  benefit  of  the 
creditor,  and  may  be  enforced  in  equity;  but  where 
there  is  no  promise  to  pay,  but  simply  an  agree- 
ment that,  if  the  vendor  fails  to  release  the  incum- 
brance within  a  certain  time,  the  purchaser  shall 
have  the  privilege  to  discharge  it«  it  is  otherwise. 
Ayres  v.  Randall,  7  West.  Rep.  64, 108  Ind.  685. 

An  agreement,  consented  to  by  a  mortgagee* 
whereby  tUc  gr.mtee  of  the  mortgaged  premises  as- 
sumes payment  of  the  mortgage  note  as  part  of  the 
purchase  money,  constitutes  a  novation  which  dis- 
charges the  oriirinal  mortgagor,  and  renders  the 
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See  also  34  L.  R.  A.  690;  43  L.  R.   A.  551. 
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is  paid  off,  as  l)etween  his  heir  and  personal  i 
representative,  in  a  court  of  eouity,  the  land 
itself  is  the  primary  fund  for  tiie  payment  of 
said  lien,  and  (he  promise  of  the  decedent  to 
pay  the  lien  is  a  mere  collateral  security. 

Cumberland  ▼.  CodringUm,  8  Johns.  Ch.  252; 
MclAam  ▼.  Wallace,  35  U.  S.  10  Pet.  626  (9  L. 
cd.  558);  1  Story,  Eq.  Jur.,  ^§  674r^76;  2  Story, 
£q.  Jur.  §  1248  and  note,  §§  1248a,  12486, 
1248c.  1248rf,  1248tf/  Duke  of  Ancaeter  v. 
Mayer,  1  Lead.  Cas.  in  £q.  922,  note\  2  Sharsw. 
Bl.  512,  note  27;  Snyder  v.  Summers,  1  Lea,  541. 

As  between  the  heir  and  personal  represen- 
tative in  a  court  of  equity  all  purchase-money 
liens  resting  on  the  ancestor's  lands  at  the  time 
of  his  death  are  a  primary  charge  on  such  lands, 
and  not  on  his  personal  estate,  because  the 
liens  were  created  for  the  benefit  of  the  real 
and  not  the  personal  estate. 

McLeam  v.  WaUaee,  85  U.  S.  10  Pet  644  (9 
L.  ed.  566),  and  cases  cited;  Waring  ▼.  Ward, 
7  Ves.  Jr.  884;  2  Washb.  Real  Prop.  4th  ed. 
566.  top  p.  197;  1  Sharsw.  Bl.  bk.  II,  512,  157; 
Maeson  v.  Sican,  6  Heisk.  457;  Franklin  ▼. 
Armjield,  2  Sneed,  856. 

Mr,  R.  N.  Hood,  for  appellees: 

That  the  personal  estate  is  liable  to  exoner- 
ate the  real  estate  from  payment  of  sums  as- 
sumed by  decedent  as  part  of  the  purchase 
price,  is  established  by  the  fact  that  in  suits  to 
enforce  the  vendor's  lien,  etc.,  the  personal 
representative  is  a  proper  party. 

Ttmnsejid  v.  Champemowne,  9  Price,  180; 
Story,  Eq.  PI.  §§  160,  174-177;  KniglU  v. 
Knight,  8  P.  Wms.  833;  Smith  v.  Hihbard,  2 
Dick.  730;  Mitf.  Eq.  PI.  176;  Cooper.  Eq.  PL 


88;  GawUr  ▼.  Wade,  1  P.  Wms.  99;  WarrtM^ 
V.  StatoeU,  2  Atk.  125;  Qaltan  v.  Haneoek,  Id. 
488;  Pom.  Spec.  Perf.  §  488. 

Lurtoii,  J.,  delivered  the  opinion  of  the 
court: 

Thomas  O'Conner  died  in  1882,  Intestate,  and 
without  issue,  leaving  a  large  real  and  personal 
estate.  Under  the  Statute  of  Descents  and 
Distributions,  his  widow,  who  is  likewise  hi» 
administratrix,  is  his  sole  distributee,  and  en- 
titled,  after  payment  of  his  debts,  to  his  entire^ 
personal  estate.  The  heirs  at  law,  to  whom  the- 
reat estate  descends,  arc  the  brothers  and  sister» 
of  the  intestate,  and  the  representatives  of  such 
as  are  dead.  Thus  the  heirs  and  distributees 
are  not  the  same  persons,  and  the  fact  haa- 
given  rise  to  a  controversy  as  to  whether  the 
personal  estate  is,  in  equity,  the  primary  fund 
for  the  discharge  of  certain  incumbrances  upon 
lands  of  the  intestate.  The  parties  in  interest 
have  submitted  to  the  chancery  court  an  agreed 
case,  as  provided  by  the  Statute,  and  from  the 
decree  oi  the  chancellor  the  administratrix  has- 
appealed. 

The  agreed  case  shows,  first,  that  at  the  time 
intestate  acquired  one  of  the  tracts  of  land 
which  he  owned  at  his  death  it  was  subject  U> 
a  vendor's  lien  to  secure  certain  purchase-money 
notes  made  by  the  immediate  vendor  of  Mr. 
O'Conner;  that  Mr.  O'Conner,  as  a  part  of  the 
consideration  for  the  purchase,  expressly  as- 
sumed and  agreed  to  pay  off  the  incumbrance,, 
and  to  pay  to  his  immediate  vendor  an  addi- 
tional sum  of  $8,000.    This  agreement  waa^ 
contained  in  the  deed  to  O'Conner;  and,  to  ae- 


grantee  the  sole  debtor.  Brown  v.  Kirk,  8  West. 
Hep.  7(»,  20  Mo.  App.  524. 

A  mortgagee  has  a  right  to  proceed  in  equity 
against  one  who  has  aaBumed  and  agreed  to  pay  his 
mortgage.  Burr  v.  Beers,  24  X.  Y.  178.  See  Gam- 
sey  V.  Rogers,  47  N.  Y.  236;  Trotter  v.  Hughes,  12  N. 
Y.  74;  Russell  v.  Pistor,  7  N.  Y.  171;  Cornell  v.  Pres- 
cott,  2  Barb.  16;  Marsh  v.  Pike,  10  Paige,  697;  King 
V.  Wbitely,  10  Paige,  466;  Halscy  v.  Reed,  0  Paige, 
446;  Curtis  v.  Tyler,  9  Paige,  482.  See  also  noU  to 
Gifford  V.  Corrigan,  6  L.  R.  A.  610. 

The  word  **  assumes  **  imposes  a  liability  on  the 
grantee.  Schley  v.  Fryer,  1  Cent.  Rep.  5, 6, 100  N.  Y. 
71;  Braman  v.  Dowse,  12  Cush.  227;  Drury  v.  Tre- 
mont  Imp.  Co.  13  Allen,  168;  Locke  v.  Homer,  131 
Mass.  06;  Stout  v.  Foiger,  84  Iowa,  71;  Sparkman  v. 
Gove,  44  N.  J.  L.  252. 

The  element  which  lies  at  the  bottom  of  such  as- 
sumption is  the  fact  that  the  mortgage  debt  is  in- 
cluded in  the  purchase  price,  as  a  coxistituent  part 
thereof,  and  the  grantee  actually  pays  or  secures  to 
his  grantx)r  only  the  balance  of  the  gross  price  after 
deducting  such  debt.  It  is  sufficient  that  the  lan- 
guage shows  uoequivocaliy  an  intent  on  the  part  of 
the  grantee  to  assume  the  liability  of  paying  the 
mortgage  debt,  which  intent  must  clearly  appear. 
Strong  v.  Converse,  8  AUen,  567:  Drury  v.  Tremont 
Improvement  Co.  13  Allen,  168, 171;  Weed  Sewing 
Machine  Co.  v.  Emerson,  116  Mass.  654:  Trotter  v. 
Hughes,  12  N.  Y.  74;  Belmont  v.  Coman,  22  N.  Y.  488; 
Binsse  v.  Paige,  1  Abb.  App.  Dec.  188;  Collins  v. 
Rowe,  1  Abb.  N.  C.  97:  Stebbins  v.  Hall,  29  Barb.  624; 
Miller  V.  Thompson,  84  Mlch^  10;  Fowler  v.  Fay,  62 
111.  876;  Dunn  v.  Rodgers,  48  111.  260;  Cometock  v. 
Hitt,  87  111.  542,  546;  Hull  v.  Alexander,  26  Iowa,  669; 
Johnson  v.  MoneU,  13  Iowa,  800;  Bumgardner  v.  Al- 
len, 6  Munf.  480;  8  Pom.  Eq.  Jur.  191. 

The  acceptance  of  a  conveyance,  containing  a 
statement  that  the  grantee  is  to  pay  off  an  Incum- 
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branoe,  bln^s  him  as  effectually  as  though  the  deed" 
had  been  inter  parUs^  and  had  been  executed  by 
both  grantor  and  grantee.  Curtis  v.  Tyler,  9  Paige» 
432;  Hfllsey  v.  Reed,  9  Paige,  446;  King  v.  White]y« 
10  Paige,  465;  Thompson  v.  Bertram,  14  Iowa,  476r 
Corbett  v.  Waterman,  11  Iowa,  86;  Miller  v.  Thomp* 
son,  84  Mich.  10;  Crawford  v.  Edwards,  S8  Mich.  854; 
Huyler  v.  Atwood,  26  N.  J.  Eq.  604;  Trotter  v. 
Hughes,  12  N.  Y.  74;  Burr  v.  Beers.  24  N.  Y.  178; 
Spaulding  v.  Hallenbeck,  35  N.  Y.  204:  Ricard  v. 
Sanderson.  41  N.  Y.  179;  Atlantio  Dock  Co.  v.  Lea- 
Wtt,  54  N.  Y.  86;  Lennlg*s  Estate,  62  Pa.  136;  Hoff's 
App.  24  Pa.  20U;  Converse  v.  Cook,  8  Yt.  164;  Bishop* 
V.  Douglass,  25  Wis.  686. 

A  purchaser  of  premises,  agreeing  to  pay  an  out- 
standing purchase-money  mortgage,  is  estopped  ta 
deny  its  validity,  and  cannot,  while  in  possession* 
defend  against  the  mortgage  because  of  failure  of 
title.  McConlhe  v.  Fales,  10  Cent.  Rep.  282,  107  N. 
Y.404. 

Where  a  purchaser  of  an  equity  of  redemption 
takes  it  subject  to  the  mortgage,  which  he  agrees 
to  pay  as  part  of  the  consideration  of  his  purchase* 
he  will  be  held  personally  liable  to  the  mortgagee, 
and  will  be  regarded  as  the  principal  debtor,  the 
mortgagor  standing  as  his  surety.  Flagg  v.  Mun- 
ger,9  N.  Y.  490;  Blyer  v.  MonhoUand,  2  Sandf.  Ch. 
480;  Marsh  v.  Pike,  10  Paige,  695:  Ferris  v.  Crawford,. 
2  Denio,  605;  Cornell  v.  Prescott,  2  Barb.  16. 

The  mortgagee  is  entitled  to  the  benefit  of  the 
agreement  made  by  such  purchaser.  Hlgman  v. 
Stewart,  88  Mich.  623. 

As  between  the  original  parties,  the  promise  by 
the  grantee  to  the  grantor  is  not  collateral,  but 
primary,  and,  in  equity,  the  grantee  is  held  to  be 
the  principal  debtor,  and  the  grantor  the  surety. 
Huyler  v.  Atwood,  26  N.  J.  Eq.  606;  Klapworth  v. 
Dressier,  18  N.  J.  Eq.  68;  Jar  man  v.  Wiswall,  24  N^ 
J.  Eq.  209;  note  to  Boone  v.  Oark,  6  L.  R.  A .  276. 


2889. 


O'CuJMAJlJi    V.  O  Ol^AA&K. 


aft 


cure  the  pHyment  of  both  sums,  a  lien  was  re- 
tained  on  the  face  thereof.  Notes  were  execut- 
ed and  delivered  for  the  sum  to  be  paid  his 
imiDediate  vendor;  bat  there  was  no  substitu- 
tion of  intestate's  notes  for  those  of  the  seller, 
tDd  DO  communication  whatever  between  Mr. 
0*Conner  and  the  creditor.  At  Mr.  O'Conner's 
deaUi  no  part  of  the  purchase  money  due  on 
this  tract  of  land  had  been  paid, — neither  that 
which  was  due  directly  to  his  immediate  vend- 
or, nor  that  which  he  had  assumed  and  en- 
fijSed  to  "pay  for  his  vendor.  The  lien  of  the 
ohginsl  purchase  money,  as  well  as  that  due 
immediately  from  intestate  to  his  vendor,  was 
subsequently  enforced  in  a  suit  against  the 
heirs  to  whom  the  incumbered  land  had  de- 
scended, to  which  the  administratrix  of  O'Con- 
ner  was  not  a  party*  and  these  incumbrances 
have  been  paid  by  a  sale  of  the  land.  The 
heirs  now  ask  to  have  the  sums  thus  enforced 
against  the  lands  reimbursed  out  of  the  person- 
al estate  of  the  intestate,  which,  it  is  admitted, 
is  suflQcient  for  this  purpose.  A  second  tract 
which  descended  to  the  heirs  was  incum- 
bered with  a  lien  to  secure  purchase-money 
notes  made  by  the  intestate.  This  lien  has 
been  likewise  enforced  under  a  bill  against  the 
heirs,  and  the  land  sold  for  its  satisfaction;  and 
for  this  sum  they  likewise  seek  reimbursement 
out  of  the  personalty.  Two  questions  arise 
from  these  facts:  I^nt,  Is  the  personal  estate 
the  primary  fund,  as  between  the  distributees 
and  the  heirs,  for  the  satisfaction  of  a  lien,  or 
chams  upon  the  lands,  at  the  time  they  were 
acquired  by  the  intestate;  the  lien  not  being  to 
Mcure  a  debt  originally  created  by  the  intestate. 


but  one  assumed  by  him  as  a  part  of  tne  con^ 
sideration  to  be  paid  for  the  land,  when  there 
has  been  no  communicatioQ  between  the  intes- 
tate and  original  vendor,  to  whom  the  debt 
thus  assumea  was  due?  The  second  qiiesLion 
is  whether  a  debt  created  by  the  intestate  for 
the  purchase  of  land  is,  as  between  the  dis- 
tributee and  heirs,  a  primary  charge  on  the 
personal  estate,  or  do  the  heirs  take~  the  land 
eumoneret 

It  may  be,  at  the  outset,  admitted  that  where 
lands  descend  subject  to  a  charge,  or  mortgaq^e^ 
or  lien,  not  created  by  the  intestate,  which  wa» 
never  his  personal  debt,  or  one  for  which  he 
could  have  been  held  personally  liable  by  the 
creator,  the  heir,  in  such  case,  would  take  the 
land  subject  to  the  incumbrance,  and  could  not 
call  upon  the  personal  estate  to  have  his  lands- 
exonerated  from  the  burden.  This  would  fol!^ 
low  for  the  obvious  reason  that  the  incumbrance 
was  never  the  debt  of  the  intestate,  and  his  ad- 
ministrator could  not  therefore  be  called  upon^ 
to  discharge  it. 

The  first  matter  to  be  determined,  before  we 
can  reach  a  solution  of  the  first  question,  is  to 
decide  whether  the  intestate  had  made  himself 
personally  responsible  for  the  incumbrance. 
The  agreed  case  states  that  in  the  deed  accept* 
ed  by  the  intestate  there  was  a  clause  whereby 
the  vendee  assumed  the  unpaid  purchase 
money,  and  a^eed  to  pay  the  same.  It  is 
true,  this  promise  or  assumption  is  not  made 
directly  to  the  creditor,  but  only  to  the  vendor, 
who  was  the  debtor.  The  payment  of  this  in- 
cumbrance was,  however,  a  part  of  the  consid- 
eration for  the  land.    The  undertaking,  in  ef- 


IT  a  grantee  In  pnrohashig  part  of  thetnortga^ed 
premises  assumes  payment  of  part  of  the  mortgasre 
be  beoomes  personally  and  primarily  liable  only 
for  sQch  part.  Snyder  v.  Bobinson,  86  Ind.  811;  8 
Pom.  Bq.  Jur.  10L 

Where  an  owner  oonveys  a  part  to  one  who  as- 
■omes  a  mort^rage  on  the  whole  tract,  and  subse- 
quently  said  owner  oonveys  the  remainder  thereof 
to  a  third  party,  and  the  mortgage  is  foreclosed 
and  the  said  remainder  of  the  tract  is  sold  In  the 
forecloeure  action,  the  grantee  of  such  remainder 
can  recover  damages  from  the  grantee  who  as- 
comed  the  mortgage.  Wlloox  v.  Oumpbell,  8  Cent. 
Rep.«B7.106N.  Y.8». 

Purchaser  of  mortgaged  land  liable  for  mortgage 
debt   See  na^e  to  Boone  v.  Clark.  6  L.  H.  A.  270. 

Bemedies  of  mortgagee.  Knoll  v.  N.  Y.  Chicago 
ft  St  L.  B.  Co.  1  L.  B.  A.  866, 121  Fa.  467. 

Remedies  after  default  OifTord  v.Corrigan,  (N.  Y.) 
•  UB.A.eiO. 

VendCT'*9  iten,  enfcfrtOM/nt  of, 

The  Hen  of  the  vendor  is  only  another  mode  of 
expressing  his  equitable  interest;  and  so  far  as  it 
has  any  distinctive  signification,  it  simply  means 
)u8  right  of  enforcing  his  claim  for  the  purchase 
money  against  or  out  of  the  vendee^s  equitable 
enate,  by  means  of  a  suit  in  equity.  Lewis  v. 
Bawkhie,  90  U.  S.  23  WaU.  119  (28  L.  ed.  118);  Lingan 
T.  Henderson,  1  Bland,  Ch.  286;  Tuok  v.  Calvert,  83 
Hd.  209;  Bichards  v.  Fisher,  8  W.  Ya.  65;  Hadley  v. 
Kaah,  69  N.  a  162;  Harvill  v.  Lowe,  47  Oa.  214; 
Bcroggins  v.  Hoadley,  66  Ga.  165;  Belf e  v.  Belf e,  34 
Ala.  600, 604:  Shion  v.  Taylor,  28  Ark.  628;  Lewis  v. 
Boikidfl,  27  Ark.  61;  fiolman  v.  Patterson,  29  Ark. 
W};  Cochran  v.  Wimberly,  44  Miss.  603;  Money  v. 
Bofsey,  7  Smedes  &  M.  15, 22;  Taylor  v.  Bckf  ord,  11 
Smedes  &  M.  21;  Boberts  v.  Francis,  2  Heisk.  127; 
Cuter  V.  Siina.  2  Heisk.  166;  Cleveland  v.  Martin,  2 


Head,  128;  Sits  t.  Delhi,  66  Mo.  17;  Beits  v.  Unioi» 
Pac.  B.  Co.  16  Kan.  138;  Smith  v.  Moore,  26  III.  802; 
Greene  v.  Cook,  29  IlL  190. 58  111.  338:  Grovo  v.  Miles, 
71  m.  876;  Button  v.  Schroyer,  5  Wis.  698;  Merritt  v. 
Judd,  14  GaL  59;  Purdy  v.  BuUard,  41  Gal.  444;  3  Pom.. 
Eq.  Jur.  272. 

It  is  an  equitable  lien  arising  in  favor  of  the- 
grantor  upon  an  actual  conveyanoe  of  the  land 
where  the  purchase  price  In  whole  or  in  part  is  left 
unpaid.  BIzzell  v.  Nix,  60  Ala.  281;  Xeel  v.  Cluy,  48 
Ala.  282;  Johnson  v.  Nunnerly,  80  Ark.  153;  Hill  v. 
Grigsby,  32  Cal.  65;  Armory  v.  BciUy,  9  Ind.  480; 
Stevens  v.  Chadwtck,  10  Kan.  406;  Smith  v.  Row- 
land, 18  Kan.  245;  Hall  v.  Jones,  21  Md.  439;  Haugh^ 
wout  v.  Murphy,  22  N.  J.  Eq.  531;  Servis  v.  Be.itty,. 
82  Miss.  52;  Whitehurst  v.  Yandall,  7  Baxt  228; 
Yancey  v.  Mauck,  15  Gratt  800;  Bnitlish  v.  Bussell,. 
1  Hempst  35;  Smith  v.  Evans,  28  Beav.  59. 

It  is  not  even,  in  strictness,  an  equitable  lien 
until  declared  and  established  by  judicial  decree. 
Gilman  v.  Brown,  1  Mason,  191;  Hutton  v.  Moore^ 
26  Ark.  382:  Campbell  v.  Kankin,  28  Ark.  401,  406( 
Moore  v.  Anders.  14  Ark.  6:28,  6:14. 

The  lien*  of  the  vendor  is  in  rem^  and  he  may  re> 
sort  to  equity  in  the  first  instance  to  enforce  it» 
without  first  resorting  to  a  suit  at  law  to  recover 
the  amount  due.  Vail  v.  Drexel,  9  111.  App.  439; 
MeCaslin  v.  State,  44  Ind.  151;  Moore  v.  Andera,  14 
Ark.  628,  634;  Hutton  v.  Moore.  28  Ark.  382;  Pitts  v. 
Parker,  44  Mlas.  247;  Wells  v.  Smith,  Id.  296;  Driver 
V.  Hudspeth,  16  Ala.  848;  Kccse  v.  Burts,  39  Ga.  565;. 
Hines  v.  Perkins,  2  Heisk.  305;  Sparks  v.  Hess,  Ifr- 
Cal.  186, 194;  Church  v.  Smith,  39  Wis.  492,  406. 

Where  a  note  for  purchase  money  has  been  as-- 
signed,  the  assignee  may  not  only  enforce  the  Iiei» 
against  the  vendee,  but  may  have  Appropriate  re> 
lief  against  the  vendor-assignor.  Church  v.  Smithy 
89  Wis.  488. 
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iect,  was  tliat  tne  vendee  should  pay  the  ven- 
dor the  sum  of  $8,000,  and,  in  addition,  should 
assume  and  pay  off  his  lien  upon  the  land. 
The  price  the  vendee  was  to  pay  for  the  land 
was  the  sum  of  $3,000,  plus-  the  lien  debt. 
That  tbis  was  the  plain  intent  and  meaning  is 
Bost  manifest  from  the  fact  that  the  covenant 
Id  the  deed  is  not  merely  that  he  took  the  land 
■ibject  to  the  incumbrance,  or  that  the  vendor 
was  to  be  indemnified  against  personal  liability 
«n  account  thereof;  but  that  he  expressly 
agrees  to  assume  and  pay  off  the  outstanding 
Botes  for  purchase  money  due  from  his  grantor 
to  the  vendor  of  the  latter;  and  these  notes,  and 
tbeir  dates,  and  amounts,  and  payer,  are  pre- 
cisely described.  To  secure  the  grantor  against 
default  either  in  the  payment  of  the  lien  debt 
ti&us  assumed,  or  in  the  payments  directly  made 
Id  him,  an  express  lien  is  retained  on  the  face 
«f  the  deed  accepted  by  the  purchaser.  This 
was  therefore  not  a  promise  to  pay  the  debt 
cf  another,  or  to  be  answerable  for  the  debt, 
default  Of  miscarriage  of  another;  but  was  a 
promise,  rather,  to  pay  his  own  debt  to  a  third 
person  designated  by  his  creditor.  That  the 
Btestate,  by  the  acceptance  of  the  deed  con- 
taining this  assumption  of  the  lien  debt,  made 
innself  personally  re8i)onsible  to  the  creditor 
folding  the  lien,  will  not  at  this  day  admit  of 
doubt.  Upon  tliis  subject,  Mr.  Pomeroy  says: 
•*The  mortgagor  may  not  only  convey  the 
premises  'subject  to*  the  mortgage.  He  may 
alsa  convey  them  in  such  a  manner  that  the 
mntee  assumes  the  payment  of  tlie  mortgage 
debt,  and  thus  renders  himself  personally  liable 
therefor.  The  element  which  lies  at  the  bot- 
tom of  such  assumption,  and  which  alone  gives 
it  efficacy,  according  to  the  theory  held  by  some 
courts,  is  the  fact  that  the  mortgage  debt  is  in- 
eluded  in  the  purchase  price,  as  a  constituent 
part  thereof,  and  the  grantee  actually  pays  or 
■ecures  to  his  grantor  only  the  balance  of  the 
gross  price,  after  deductmg  such  debt.  No 
particular  form  of  words  is  necessary  to  create 
a  binding  assumption.  It  is  sufficient  that  the 
knguage  shows  unequivocally  an  intent  on  the 
port  of  the  grantee  to  assume  the  liability  of 
paying  the  mortga/re  debt;  but  this  intent  must 
dearly  appear.  When  tlae  deed  executed  by 
Ae  grantor  contains  a  clause  sufficiently  show- 
ing such  an  intent,  the  acceptance  thereof  by 
the  grantee  consummates  the  assumption,  and 
creates  .a  personal  liability  on  his  part  which 
ioures  to  the  benefit  of  the  mortgagee,  as 
though  he  had  himself  executed  the  deed."  8 
Ptom.  Eq.  Jur.  g  1206. 

The  person  who  thus  assumes  a  mortgage  on 
Us  debt  becomes,  as  to  the  mortgagor  or  lienor. 
Hie  principal  debtor,  and  the  mortgagor  a  sure- 
ty. Upon  such  a  promise,  the  original  vendor 
could  have  maintained  an  action  at  law.  Moore 
T.  Jf^fovall,  2  Lea,  543. 

This  is  upon  the  ground  that  the  original 
vendor,  in  adopting  the  act  of  the  vendee  for 
his  benefit,  is  brought  into  privity  with  the 
fiomisor,  and  may  enforce  the  promise  as  if  it 
were  made  directly  to  him.  Laiorence  v.  Fox, 
SO  N.  Y.  268;  Burr  v.  Beers,  24  N.  Y.  178; 
Tkompson  v.  Bertram,  14  Iowa,  476;  Thompson 
1.  Tliomrson,  4  Ohio  St.  838. 

But  it  is  insisted  that  if  it  be  admitted  that 
Ae  intestate  had  made  himself  personally  liable 
l»  the  owner  of  the  incumbrance  for  the  as- 
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sumption  of  the  debt,  in  the  manner  heretofore 
shown,  this  promise  and  liability  is  only  collat- 
eral. That,  the  debt  being  one  not  originally 
contracted  by  him,  his  liability,  crowing  out  of 
the  promise  to  pay  it,  only  mases  it  his  debt 
with  respect  to  the  land,  which  continued  to  be 
charged  with  the  lien,  and  which  was  there- 
fore the  primary  fund  for  its  payment;  and 
that  the  rule  in  equity  in  respect  to  incumbran- 
ces upon  lands  descnbed  is  that,  if  the  incum- 
brance was  not  created  by  the  ancestor,  the 
heir  takes  the  land  cum  onere,  and  cannot  call 
upon  the  personal  estate  to  exonerate  it;  and 
that  the  rule  is  not  affected  by  the  fact  that  the 
ancestor  has  made  himself  personally  liable, 
unless  there  be  something,  in  addition,  indicat- 
ing a  clear  intention  that  the  personal  estate 
shall  be  the  primary  fund  for  the  payment  of 
the  debt. 

This  presents  a  question  concerning  the  mar- 
shaling of  assets,  which  is  altogether  re«  intcffra 
in  this  State.  It  is  a  general  rule  at  common 
law,  and  in  equity,  that  debts  shall  be  primari- 
ly payable  out  of  the  personal  estate,  and  that 
the  land  shall  only  be  subjected  as  auxiliary  to 
the  personalty.  In  this  State,  by  statute,  both 
the  personalty  and  the  lands  of  an  intestate  are 
assets  for  payment  of  debts;  but  the  latter  can- 
not be  subjected  until  the  former  is  exhausted. 
These  principles  are  fundamental,  and  need  no 
elaboration.  When,  therefore,  a  creditor, 
whose  debt  is  secured  upon  the  land,  elects  to 
go  upon  the  latter,  as  he  may,  the  heir  will  be 
reimbursed  out  of  the  personalty.  This  is  the 
undisputed  rule  where  the  debt  was  the  per- 
sonal debt  of  the  intestate,  and  one  originally 
created  by  him.  In  every  such  case  the  elec- 
tion of  the  creditor  to  enforce  his  mortgage  is 
not  suffered  to  disappoint  the  heir;  for,  the 
personalty  being  the  primary  fund  for  pay- 
ment of  such  debts,  it  must  reimburse  the  heir 
for  the  loss  of  the  land,  the  latter  being  enti- 
tled to  exoneration.  Therefore  there  is  no  room 
for  controversy.  Neither  can  it  be  seriously 
denied  that  in  the  case  under  consideration  the 
creditor  could,  at  his  election,  have  recovered 
the  debt  secui-ed  by  him  from  the  personal  rep- 
resentative. But  it  is  insisted  that,  if  such  a 
creditor  should,  at  his  election,  rely  upon  his 
right  to  satisfaction  out  of  the  personalty, 
rather  than  pursue  his  remedy  by  enforcement 
of  his  lieu,  in  that  event  the  personal  represen- 
tative could  call  upon  the  heir  for  reimburse- 
ment, upon  the  ground  [that,  as  to  the  debt 
thus  paid,  the  land,  as  between  the  personal 
representative  and  the  heir,  was  the  primary 
fund,  and  the  personalty  the  auxiliary;  in  other 
words,  that  the  land  must  ease  the  personalty, 
in  case  of  debts  of  this  character.'  The  rule 
heretofore  stated  as  to  the  primary  liability  of 
the  personalty  to  the  payment  of  the  debts  of 
an  intestate  is  likewise  the  general  rule  as  to 
the  payment  of  legacies  and  of  the  debts  of  a 
testator.  But  this  is  a  mere  rule  for  the  deter- 
mination as  between  those  to  whom  the  land 
may  be  devised  and  those  to  whom  the  person- 
alty may  be  bequeathed,  when  the  testator  haa 
made  no  other  direction  as  to  which  shall  be 
the  fund  primarily  liable.  The  testator  may, 
undoubtedly,  entirely  or  partially  change  the 
natural  order  of  liability,  either  by  express 
words  or  by  a  plain  indication  of  such  inten- 
tion. 
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It  has  been  lamented  by  a  loDg  line  of  judges 
that  the  rule  govemiDg  the  construction  of 
wiUs  bad  not  l^n  tbat  nothing  but  "express 
words"  would  be  beld  sufficient  to  alter  the 
course  and  order  of  the  law  concerning  the 
primary  liability  of  the  personalty  to  pay  both 
debts  and  legacies.  Buke  of  A  ncaUer  v.  Mayer, 
1  Lead.  Cas.  Eq.  4tb  Am.  ed.  »92. 

The  question  here  presented  is  not  arising 
under  a  will  claimed  to  alter  the  natural  order 
of  liability,  for  there  is  no  will.  But  it  is, 
nevertheless,  an  analogous  Question,  the  alter- 
ation of  the  usual  order  of  liability  arising,  it 
is  claimed,  from  acts  in  pais  of  the  testator, 
whereby  the  land,  and  not  the  personalty,  is 
the  primary  fund  for  the  payment  of  this  debt. 
It  may  be  here  premised  that  the  doctrine  here 
invoked  arises  only  where  the  testator  or  intes- 
tate has  acquired,  by  purchase  or  otherwise, 
lands  which  at  the  time  were  subject  to  mort- 
gage or  other  incumbrance.  The  incumbrance 
being  for  a  debt  not  oiiginally  created  by  the 
purchaser,  he  is  generally  presumed  not  to  in- 
tend to  subject  his  personal  estate  as  the 
primary  fund  for  its  payment,  but,  rather,  to 
intend  that  the  land  shall  discharge  the  bur- 
den. 

This  doctrine,  as  stated  by  Chancellor  Kent, 
fe  this:  **When  a  man,"  says  he,  "gives  a  bond 
and  mortgage  for  a  debt  of  his  own  contract- 
ing, the  mortgage  is  understood  to  be  merely  a 
collateral  security  for  the  personal  obligation. 
But  when  a  man  purchases,  or  has  devised  to 
him,  land  with  an  incumbrance  on  it,  he  be- 
comes a  debtor  only  in  respect  to  the  land; 
but,  if  he  promises  to  pay  it,  it  is  a  promise, 
rattier,  on  account  of  the  land,  which  contin- 
ues, notwithstanding,  in  man}'  cases,  to  be  the 
primary  fund.  The  same  equity  which  in 
other  cases  makes  the  peisonal  estate  contrib- 
ute to  ease  the  land,  as  between  the  real  and 
personal  representatives,  will  here  make  the 
land  relieve  the  perFonal  estates.  There  is," 
says  he,  "good  sense  and  justice  in  the  princi- 
ple; and  I  feel  the  force  of  the  doctrine  that  it 
requires  very  strong  and  decided  proof  of  in- 
tention before  the  court  can  undertake  to  shift 
the  natural  course  and  order  of  obligation  be- 
tween the  two  estates."  Guniberland  v.  Cod- 
rington,  3  Johns.  Ch.  257. 

The  doctrine  just  quoted  is  the  deduction  of 
the  learned  chancellor  after  reviewing  the  Eng- 
lish equity  cases,  though  in  other  points  of 
his  opinion  he  recognizes  certain  important 
distinctions  and  qualifications,  which  will  here- 
after be  noticed.  See  also  Story,  Eq.  Jur.  571- 
577.  1248  ei  seq. 

The  American  editors  of  White  &  Tudor's 
Leading  Cases  in  Equity  thus  sum  up  the  doc- 
trine: "The  weight  of  authority  would  there- 
fore seem  to  be  that  the  personal  estate  is  not 
primarily  liable,  unless  the  testator  has  not 
merely  made  himself  answerable  for  the  pay- 
ment of  the  mortgage,  but  has  made  the  debt 
directly  and  absolutely  his  own;  or  has  in 
fome  other  way  manifesto  an  intention  to 
throw  the  burden  on  the  personalty  in  lease  of 
the  land."    Volume  1.  pt.  2,  p.  926  (4th  ed.). 

The  question  in  all  the  cases  has  been  wheth- 
er or  not  the  facts  and  circumstances  showed 
such  an  adoption  of  the  debt  as  to  make  the 
perssonalty  the  primary  fund  for  its  pavment. 
A  careful  examination  of  the  reported  English 
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decisions  makes  it  exceedingly  difficult  to  ««- 
tract  any  distinct  rule  by  which  it  may  be  d»> 
termined  when  a  purchaser  has  so  manifeslei 
bis  intention  to  adopt  the  debt  as  to  take  a  par- 
ticular case  out  of  the  general  rule,  whick 
makes  the  really  the  primary  fund  for  the  pay- 
ment of  an  iucumbrance  existing  upon  lands 
purchased  by  a  decedent.  By  all  the  cases  il 
is  held  that  a  mere  dry  covenant,  by  which  tlit 
purchaser  agrees  to  indemnify  his  vendor 
again.(it  an  incumbrance,  is  insumcient.  Cum- 
berland V.  Codrington,  3  Johns.  Ch.  229. 

This  case  presented  no  other  question,  the 
learned  judge  distinctly  stating  that  in  the  deed 
conveying  the  incumbered  estate  there  was 
only  a  naked  and  dry  covenant  of  indemnity. 
Id.  254. 

All  tbat  is  said  in  the  case  as  to  the  rule  ua 
derany  other  circumstances  is  nothing  but  dicta» 
So  there  are  cases  holding  that  when  lands  an 
purchased  subject  to  a  mortgage,  and  the  vea 
dor  enters  into  bond  at  the  time,  or  subsequent 
ly,  to  pay  off  the  incumbrance,  this  alone,  with- 
out other  circumstances,  will  not  be  regarded 
as  a  sufficient  demonstration  of  his  intention  tm 
make  it  his  personal  debt,  with  respect  to  the 
fund  primarily  liable  for  its  payment.    BSi 
linghurst  v.  Walker,  2  Bro.  Ch.  604;  Krelj/n,  t, 
Ecelyn,  2  P.  Wms.  664,  and  a  number  of  other 
cases  cited  in  the  very  full  note  of  Mr.  Cox  Is 
the  case  last  cited. 

These  cases  proceed  upon  the  notion  that  the 
assumption  of  the  incumbrance  was  only  by 
way  of  collateral  security,  the  land  remainio^ 
the  principal  debtor  and  primary  fund  for  ila 
payment.  Very  slight  circumstances  how- 
ever, will,  it  seems,  suffice  to  take  a  case  ot  the 
latter  class  out  of  the  rule;  as.  for  instance,  ie 
the  case  of  Earl  of  Oxford  v.  Lady  Rodney,  14 
Ves.  Jr.  418,  where  the  purchaser  of  the  equity 
of  redemption  at  the  same  time  covenanted 
with  the  mortgagor  to  pay  his  debt,  and  agreed 
upon  new  terms  and  conditions  of  paymeoi. 
This  was  held  to  distinguish  the  case  fron 
Tweddell  v.  Tweddell,  2  Bro.  Ch.  101,  and  le 
make  the  personal  estate  primarily  liable. 

Waring  v.  Ward,  opinion  by  Lord  Ekioo, 
presents  another  case  where  slight  circum- 
stances, in  addition  to  a  covenant  to  pay,  were 
held  enough  to  make  the  debt  the  personal 
debt  of  the  vendee.  7  Ves.  Jr.  836.  See  alse 
Woods  V.  Hiintingford,  8  Ves.  Jr.  128. 

Another  rule  may  be  deduced  from  the  de- 
cided cases  with  a  good  deal  of  certainty,  which 
is  this:  That  when  the  incumbrance  is  assumed 
as  a  part  of  the  purchase  price,  and  the  vendee 
makes  himself,  in  any  way,  directly  liable  le 
the  creditor  for  the  amount  of  the  incum- 
brance, in  such  case  the  personal  estate  is  the 
primary  fund  for  the  payment  of  the  incum- 
brance. To  satisfactorily  show  the  ground 
upon  which  this  conclusion  is  reached,  it  be- 
comes necessary  to  briefly  consider  some  of  the 
adjudged  cases. 

Tweddell  v.  Tweddellis  termed  a  leading  case, 
and  is  certainly  the  most  extreme  of  the  many 
cases  touching  upon  the  doctrine.  That  cess 
was  this:  An  estate  was  purchased  subject  to  m 
mortgage.  The  purchaser  covenanted  to  dis- 
rhar/!e  the  mortgage  debt,  and  to  indemnify 
the  vendor,  and  to  pay  the  agreed  purchaae 
price,  less  amount  of  the  mortgage,  to  the  vend- 
or.   Lard  Thurlow  held  the  land  the  primaiy 
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fund,  and  refused  to  exonerate  it,  on  bill  of  the 
beir,  out  of  the  personal  estate.  Now,  that 
•case,  in  all  of  its  particulars,  is  like  the  one 
finder  consideration,  and  it  misht  be  well  as- 
sumed to  be  a  very  commanding  authority. 
But  the  reasoning  of  the  learned  jud^e,  when 
examined,  shows  most  conclusively  it  is  not, 
in  view  of  our  own  decisions  as  to  the  effect  of 
A  covenant  to  pay  the  incumbrance  as  a  part 
of  the  purchase  price,  of  any  weight  whatever. 
He  put  bis  decision  distinctly  upon  the  grounds 
that  the  personal  estate  is  not  chargeable  in 
•equity  when  it  is  not  at  law,  saying:  "  The 
iand  was  the  original  debtor,  and  the  mort- 
gagee could  not  bring  his  action  against  the 
executor  of  any  other  party,  but  merely  against 
the  original  debtor."  He  proceeds:  ** Where 
it  is  a  debt  payable  hj  executors  at  law,  this 
court  will  relieve  the  heir  by  turning  the  charge 
upon  the  executors,  provided  it  does  not  inter- 
fere with  other  debts  and  legacies,  or  any  more 
substantial  claims."    2  Bro.  Ch.  101. 

Upon  the  reasons  of  the  chancellor,  the  de 
crec  should  have  been  the  other  way,  for  the 
creditor  clearly  could  have  maintained  a  direct 
action  at  law  against  the  vendee.  Chancellor 
Kent  himself  questioned  this  case,  suggesting 
that  the  rule  was  not  applicable  in  that  case, 
«aying:  "When  the  indentures  between  the 
mortgagor  and  purchaser  recited  an  agreement 
by  which  A  baa  agreed  to  pay  out  of  the  pur- 
•chase  money,  to  the  son  and  heir  of  the  mort- 
gagee, the  principal  and  interest  due  on  the 
mortgage,  being  2,155  pounds,  and  the  residue 
•of  the  purchase  money,  being  1,345  pounds, 
to  the  mortgagor,  it  might  be  a  question  wheth- 
er the  son  and  heir  could  not  have  sued  at  law 
for  that  money,  as  so  much  received  for  his 
use.  It  has  been  held  that  if  one  person  makes 
■a  promise  to  another,  for  the  benefit  of  a  third 
person,  that  third  person  may  maintain  an  ac- 
tion at  law  CD  that  promise."  8  Johns.  Ch. 
254. 

That  an  action  at  law  would  lie  on  such  a 
promise  has  been  expressly  decided  in  this 
State.    Moare  v.  StotaU,  2  liea,  545. 

This  case,  in  the  subsequent  case  of  Woods 
T.  Huntingford,  8  Ves.  Jr.  128,  was  commented 
•on  by  Lord  Alvanley  as  follows:  "Tweddell  v. 
Tweddell  amounts  only  to  this:  That  where  a 
<man  buys  subject  to  a  mortgage,  and  has  no 
connection,  or  contract,  or  comniiunication  with 
^e  morr i^gee,  and  does  no  other  act  to  show 
an  intention  to  transfer  that  debt  from  the  es- 
tate to  himself,  as  between  his  heir  and  execu- 
tor, but  merely  that  which  he  must  do  if  he 
pays  a  less  price  in  consequence  of  that  mort- 
imge, — that  is,  indemnifies  the  vendor  against 
it, — he  does  not  by  that  act  take  the  debt  upon 
liimself  personally."  Again,  he  says:  "There 
waa  no  communication  with  the  mortgagee, 
but  upon  the  sale  there  was  a  mere  covenant 
•of  indemnity  against  the  mortgage  by  the  ven- 
dee." This  case,  thus  limited,  and  the  facts 
Chan  (red  from  those  stated  in  the  report  of  the 
case,  becomes  a  sound  opinion,  but  is  no  au- 
thority for  the  contention  of  the  administratrix; 
and  its  reasoning  is  altogether  against  the  rule 
involved. 

The  case  of  Bvtler  v.  Butler  was  decided  in 
1800.  It  was  a  case  of  a  purchase  of  a  mort- 
gaged estate,  the  vendee  merely  covenanting 
with  his  vendor  that  he  would  indemnify  him 
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against  the  mortgage.  The  briefs  of  counsel 
admit  that  the  vendee  had  not  made  himself 
personally  liable  to  the  mortgagee  by  a  mere 
covenant  of  indemnitv,  and  the  decision  was 
put  upon  the  ground  that  he  had  not  made 
himself  personallv  liable.    5  Yes.  Jr.  534. 

The  case  of  BiUinghurst  v.  Walker,  2  Bro. 
Ch.  604,  was  this:  A  rectory,  subject  to  a 
charge,  was  devised.  The  devisee  subsequently 
assigned  the  devised  estate,  and  executed  bis 
bond  to  the  person  in  whose  favor  the  charge 
was,  to  pay  interest  during  his  life,  and  that 
his  executor  and  heirs  should  pay  off  the  prin- 
cipal within  three  months  after  his  death.  The 
bearing  this  case  has  upon  the  one  at  bar  is  not 
on  account  of  its  facts,  or  of  the  decision,  but 
for  the  reasoning  of  IxiTd  Thurlow  as  to  what 
facts  and  circumstances  would  show  such  au 
adoption  of  an  assumed  debt  as  to  make  the 
personalty  the  primary  fund  for  its  discharge. 
Xord  Thurlow  said:  "I  agree  that,  if  the  testa- 
tor has  shown  an  intent  to  take  the  debt  upon 
himself,  it  will  become  his  debt;  but  here  the 
old  security  remained,  and  he  merely  gave  a 
collateral  security.  If  there  was  anything  in 
the  marriage  contract  which  bound  him  to 
exonerate  tnis  estate  from  the  debt,  it  would 
become  his  personal  debt;  but  there  is  nothing 
in  the  contract  like  that.  Where  a  man  trans- 
fers a  mortgage,  which  is  not  his  ovm  debt,  his 
executing  a  bond  as  a  collateral  security  docs 
not  vary  the  nature  of  the  charge.  It  is  onh'  a 
necessary  act  in  the  transfer.  I  do  not  mean 
that  it  does  not  make  him  liable  personally  to 
the  creditor,  but  it  does  not  throw  the  charge 
on  his  personal  estate.  Nothing  passed  here 
to  vary  the  charge.  All  the  cases  of  sale  have 
turned  upon  this, — whether  the  charge  was 
considered  as  part  of  the  price.  The  mere  pur- 
chase of  an  estate,  subject  to  charges,  as  an 
equity  of  redemption,  does  not  make  the  per- 
sonal estate  of  the  purchaser  liable  to  the 
charge;  but,  if  the  charge  is  part  of  the  price, 
then  the  personal  estate  is  liable."  This  clear 
announcoroent,  that  "if  the  charge  is  p'irt  of 
the  price"  the  personal  estate  is  liable,  is  but  an 
announcement  of  the  rule  as  stated  by  the  Eng- 
lish editors  of  Leading  Cases  in  Equity,  vol.  1, 
pt.  2,  p.  904.  citing  Cope  v.  Cope,  2  Salk.  449. 
and  Belvidere  v.  Rochfort^  decided  by  House  of 
Lords,  Wallis,  45-62,  5  Bro.  P.  C.  ii09. 

The  case  of  Cope  v.  Cope  is  not  accessible. 
But  the  case  of  Beltidere  v.  RocJtfort,  having 
been  decided  by  the  highest  English  court,  and 
before  the  independence  of  these  United  States, 
is  one  of  very  hi^h  authority.  The  case  is  one 
of  a  sale  of  premises  subject  to  a  mortgage,  the 
deed  stating  that  the  mortgage  debt  and  inter- 
est were  to  l)e  paid  and  discharged  by  the  pur« 
chaser  out  of  the  consideration  agreed  to  be 
paid.  On  the  back  of  the  deed  was  indorsed  a 
leceipt  for  the  £900  paid  as  a  consideration,  in 
this  manner,  viz.:  "450  pounds  on  the  perfec- 
tion of  the  deed,  and  450  pounds  allowed  on 
account  of  the  mortgage.  The  purchaser, 
TsOrd  Rochfort,  died,  never  having  paid  the 
mortgage  debt.  By  his  will,  he  devised  the 
mortgaged  estate.  The  devisee,  upon  bill  filed, 
obtained  a  decree  that  the  mortgage  should  be 
paid  by  the  personal  representative.  This  de- 
cree was  affirmed  by  the  House  of  Lords.  An- 
other case  directly  in  point,  and  of  the  same 
high  authority,  because  decided  long  before 
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<nir  isdepeodenoe,  is  tbat  of  Parsons  ▼.  Free- 
man, decided  in  1751  by  Lord  Hardwicke.  As 
ibe  case  is  reported  by  Cox  in  bis  note  to  Evelyn 
f.Bcelyn,  2  P.  Wms.  664,  it  was  this:  A  pur- 
chased an  estate  for  £00  wbicb  was  at  tbat  time 
mortgaged  for  £86,  and  be  covenanted  to  pay 
^6to  tbe  mortgagee  and  £4  to  the  vendor. 
The  Lord  Chancellor  beld  tbat,  altbougb  tbe 
covenant  was  witb  tbe  vendor  only,  and  ibe 
veodee's  personal  estate  was  not  tberefore  liable 
in  tbat  respect  to  the  mortgagee  (which  would 
Qot  be  tbe  law  in  this  State),  yet  tbe  words 
were  sufl9ciently  strong  to  show  an  intention  in 
the  vendee  to  make  it  bis  personal  debt.  It 
was  accordingly  beld  tbat  the  personal  estate 
must  exonerate  tbe  heir. 

These  three  earlier  cases  are  not  by  any  sub- 
sequent cases  overruled.  When  we  analyze 
tbe  reasons  upon  which  they  rest,  it  will  be 
seen  Uiat  the  subsequent  cases  are  not  even  in 
conflict  Tbe  ground  upon  wbicb  the  land,  in 
any  case,  is  held  to  be  the  primary  fund  is  not 
that  the  contract  is  a  contract  concerning  realty, 
or  even  for  the  benefit  of  realty.  In  some  of 
the  cases  tbe  courts,  in  endeavoring  to  get  at 
the  intention  of  the  purchaser,  in  order  to  de- 
termine whether  tbe  one  fund  or  tbe  other 
should  be  tbe  primair  fund,  have,  as  a  circum- 
stance, referred  to  tbe  fact  that  the  engage- 
ment which  had  been  entered  into  was  for  the 
beDefitof  tbe  incumbered  land.  The  sugges- 
tion in  argument  that  tbe  intent  is  to  be  deter- 
mined by  an  inquiry  as  to  whether  tbe  debt 
aasamed,  or  the  promise  to  pay,  or  the  cove- 
nant to  discharge  was  for  the  beneflt  of  the 
vendee's  personalty  or  realty,  is  not  supported 
by  the  cases.  If  it  were  so,  then  money  bor- 
rowed to  buy  land,  and  secured  bv  a  mortgage 
on  hind,  would  be  primarily  a  charge  on  the 
land.  8o  tbe  notes  of  tbe  vendee,  executed  to 
his  immediate  vendor  for  tbe  purchase  price, 
would  be  a  debt  incurred  for  benefit  of  tbe 
land,  and  bence  primarily  a  charge  on  the  land. 
This  extreme  has  never,  it  is  believed,  been 
held  by  any  court  On  tbe  contrarv,  the  Eng- 
lish notes  to  Leading  Cases  in  Equity  say: 
"Again,  if  a  person  bought  an  estate,  and 
thereby  contracted  a  debt  with  tbe  vendor,  and 
for  the  purpose  of  securing  it  gave  a  charge  on 
tbe  estate,  and  entered  into  a  covenant  to  pay 
it,  it  would  be  tbe  personal  debt  of  the  pur- 
chaser, and  his  personal  estate  would  be  pri- 
marily liable  to  pay  it;  and  it  will  make  no  dif- 
ference whether  the  purchase  money  was  to  be 
paid  in  a  gross  sum,  or  from  time  to  time,  by 
wav  of  annuity  for  life.  It  is  equally  a  debt 
and  charge  upon  the  personal  estate,  and  in 
-either  case  the  personal  estate  is  tbe  primary 
fund  to  pay  it"  Volume  1,  pt.  2,  p.  904  (4th 
-ed.);  Tonoe  v.  Furse,  20  Beav.  880,  883. 

So,  under  tbe  English  Act  of  1854,  declaring 
mortgaged  land  in  all  cases  tbe  primary  fund 
for  the  discharge  of  such  mortgages,  unless  the 
decedent,  by  will,  expressly  declared  other- 
wise, it  was  beld  not  to  make  a  vendor's  lien  a 
primary  charge  upon  the  land.  Eood  v.  Hood, 
26  L.  J.  N.  8.  Cb.  616;  Ba/mweU  v.  Iremonger, 
1  Drew,  ft  S.  355.  Tbe  Act  was  subsequently 
amended  so  as  to  include  such  liens. 

A  debt  created  for  purchase  money  of  land 
not,  therefore,  being  within  tbe  rule  contended 
for,  it  would  seem  to  follow,  without  discussion, 
that  a  debt  assumed  as  a  part  of  the  purchase 
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Srioe  would  be  Just  as  decidedly  tbe  personal 
ebt  of  the  vendee  as  that  imrt  of  tbe  purchase 
money  covenanted  to  be  paid  directly  to  his 
immediate  vendor.  There  is  no  distinction  be- 
tween tbe  two  engagements;  and  tbe  early  Eng- 
lish cases,  cited  heretofore,  holding  that,  where 
the  incumbrance  is  to  be  paid  ofiC  as  a  part  of 
tbe  purchase  price,  the  incumbrance  becomes  a 
charge  primarily  upon  tbe  personal  estate,  are 
unquestionably  to  be  regarded  as  sound  upon 
principle,  and  commanding  as  authorities  up- 
on this  court. 

We  have  not  deemed  it  necessary  in  this 
opinion  to  consider  how  far  we  would  be  will- 
ing to  be  governed  by  tbe  highly  artiticial  rules 
by  which  an  incumbrance  is*  held  to  be  prima- 
rily dischargeable  out  of  one  fund  or  tbe  other. 
It  would  seem,  then,  when  the  vendee  has  as- 
sumed the  debt  in  such  a  way  as  to  give  to  the 
creditor  a  right  of  action  against  him  or  bis  rep- 
resentatives, that  this,  of  itself,  would  be  a 
sufficient  adoption,  and  sufficient  demonstra- 
tion of  bis  intention  to  put  such  a  debt  on  the 
footing  of  a  personal  liability.  But  this  is  not 
now  decided,  under  the  well- settled  principles 
of  equity,  as  administered  in  courts  of  equity. 
When  all  these  artificial  distinctions  as  to  the 
origin  of  the  debt  have  been  adopted,  tbe  debts 
which  have  been  paid  by  a  resort  to  a  b'en  on 
tbe  land  of  tbe  heir  were  tbe  personal  debts  of 
Mr.  O'Oonner,  and  the  personal  estate  was  the 
primary  fund  for  their  payment  The  costs 
taxed  to  the  heir  in  the  foreclosure  suit  are 
properly  payable  by  the  administratrix.  It 
was  tbe  duty  of  tbe  administratrix  to  have  ex- 
onerated tbe  heirs'  land.  These  costs  have 
been  thrown  upon  tbe  heirs  by  reason  of  the 
failure  of  the  aaministratrix  to  relieve  thebeirt 
before  suit  Tbe  costs  of  this  cause  will  be 
paid  by  the  administratrix,  and  the  decree  of 
i/te  chancellor  in  all  respects  affirmed. 

Hon.  B.  J.  Turner  sat,  upon  the  hearing 
of  this  case,  in  the  room  and  stead  of  tbe  Chief 
Justice,  who  was  absent;  and  be,  taking  part 
in  the  decision  of  this  cause,  did  not  agree  with 
the  conclusions  here  reached,  and  has  filed  a 
dissenting  opinion. 

Turner,  Bp,  /.,  dissenting: 

The  complainant's  assignment  of  errors  cor- 
rectly states  tbe  material  facts  involved  in  this 
controversy,  and  the  same  is  here  copied,  viz.: 
"Thomas O'Conner  died  intestate,  in  Enoxville, 
October  19,  1882,  without  issue,  leaving  a  wid- 
ow (the  complainant),  bis  sole  distributee,  and 
bis  brothers  and  sisters  (the  defendants),  his 
beirs-at-law.  He  left  a  valuable  real  and  per- 
sonal estate,  and  was  in  debt  about  $500,000. 
His  widow  administered  on  bis  estate,  and  has 
paid  all  the  debts,  except  about  $10,000  and 
some  interest;  and  the  balance  of  tbe  personal 
estate  is  merely  nominal,  having  no  market 
value.  Tbe  defendants  have  realized  over 
$200,000  in  cash  from  the  real  estate,  and  will 
realize  $50,000  more.  At  tbe  time  of  said 
O'Conner's  death  three  parcels  of  his  real  estate 
were  incumbered  with  purchase-money  liens, 
as  follows:  first y  Sanborn  lot,  about  $1,100; 
second,  tbe  Moffatt  farm,  about  $5,000;  third, 
tbe  one-half  interest  in  the  Williams  McKinney 
place,  about  $18,000.  About  $10,000  of  the 
lien  upon  the  third  purchase  was  resting  upon 
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it  at  the  time  O'GonDer  purchased  it,  and  was 
for  purchase  mouey  due  from  O'Conner's  vend- 
ors to  Samuel  McEinney,  from  whom  said 
Teudors  had  purchased  it.  The  $8,000  was 
the  amount  which  said  O'Conner  owed  his 
vendors  upon  this  purchase,  who  conveyed  the 
interest  held  to  O'Conner,  retaining  in  the  deed 
a  lien  for  the  payment  of  the  $3,000,  also  a  re- 
citation that  said  O'Conner  assumed  and  agreed 
io  pay  the  $10,000  incumbered  on  the  land  to 
McKinney.  O'Conner  accepted  the  deed,  and 
went  into  possession.  The  other  liens  were  for 
purchase  money  due  direct  by  said  O'Conner 
to  his  vendors,  and  said  liens  were  retained  in 
the  deeds  conveying  him  said  real  estate.  The 
administratrix  did  not  pay  off  said  liens  out  of 
the  personal  estate,  but  the  lienholders  fore- 
closed them  by  sale  of  the  property,  and  the 
proceeds  of  the  sales  were  applied  in  discharge 
of  said  liens.  The  heirs  demand  that  the  ad- 
ministratrix shall  reimburse  them  to  the  extent 
that  proceeds  of  said  lands  were  applied  to  the 
discharge  of  said  liens,"  etc.  The  chancellor 
decreed  that  the  administratrix  was  bound  to 
reimburse  said  heirs  this  money  out  of  the  per- 
sonal estate,  and  rendered  judgment  against 
her  for  about  $24,000,  and  all  the  costs  of  the 
several  causes  in  which  said  liens  were  en- 
forced. The  complainant  has  brought  the 
case  here,  and  has  assigned  three  errors  to  the 
action  of  the  court  below.  Complainant's  sec- 
ond assignment  of  error  is:  "The  $10,000  pur- 
chase money  due  from  O'Conner's  vendors  to 
McKinney  was  a  primary  liability  resting  up- 
on the  land;  and  that  O'Conner's  understanding 
9s  to  said  iocumbrance  was  merely  secondary; 
and,  as  between  the  heirs  and  personal  repre- 
sentatives, his  personal  estate  is  not  liable. 

This  precise  question  has  not  heretofore  been 
before  this  court,  and  is  particularly  an  open 
one  in  Tennessee.  Our  code  system  for  ad- 
ministering estates  of  decedents  does  not  pro- 
vide for  the  state  of  facts  presented  by  this  as- 
signed error.  We  have  the  opportunity  of 
determining  this  question  under  the  light  of 
adjudged  cases  in  courts  of  last  resort,  and 
gaming  from  them  whatever  of  wisdom  they 
may  afford.  The  Chancery  Court  of  England, 
more  than  two  centuries  ago,  held,  where  one 
acquired  real  estate  already  incumbered,  if  he 
diet  no  more  than  assume  or  undertake  to  dis- 
charge it,  as  between  himself  and  his  vendor, 
that  the  real  estate  so  acquired  contained  the 
primary  fund  for  its  payment,  and  the  personal 
liability  of  the  purchaser  was  auxiliary,  merelj. 
This  proposition  received  the  approval  of  its 
finest  judicial  minds,  and  was  never  questioned 
by  them.  Some  uncertainty  and  collision  in 
the  adjudication  of  the  English  High  Court  of 
Chancery  came  in  when  it  was  attempted  to 
determine  what  amount  of  contracting  with 
the  owner  of  incumbrance  by  the  purchaser 
would  make  his  (purchaser's)  personal  liability 
primary,  and  not  secondary.  Some  of  the 
judges  held  that  the  last  purchaser  or  taker  en- 
tered into  a  contract  with  the  prior  incum- 
brancer, and  bound  himself  to  dLscharge  it;  or, 
if  the  incumbrance  was  deducted  from  the  gross 
price, — at  which  price  he  purchased, — then  his 
liability  was  primary.  But,  though  the  lust 
proposition  was  supported  by  many  fine  law- 
yers, the  weight  of  the  adjudged  cases  in  Eng- 
land was  against  it.    The  better  oninion  held 
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the  purchaser's  liability  merely  secondary,  and 
the  real  estate — the  burden  bearer — primarily 
liable  for  the  discharge  of  the  incumbrance. 
We  refer  to  the  able  and  exhaustive  opinion  of 
Chancellor  Kent  in  Cumberland  v.  Codrington, 
8  Johns.  Ch.  252  et  seq,,  in  which  he  collects 
and  reviews  the  English  adjudged  cases  bear- 
ing on  this  question  during  a  period  of  more- 
than  a  century. 

The  most  distinguished  law-writers  in  Ene- 
land  concur  with  Chancellor  Kent  in  the  result 
reached  by  him  in  his  review  of  the  cases.  Mr. 
Spencesays:  "The  rule"  (the  one  making  per- 
sonalty the  primary  fund)  "only  applies  to  those 
debts  which  were  properly  the  debts  of  the  tes- 
tator. In  all  other  cases,  where  the  real  estate 
was  the  original  debtor,  and  came  to  the  pos- 
sessor as  such,  it  must  continue  to  bear  the 
burthen.  Even  though  testator,  when  he  pur- 
chased the  estate,  entered  into  a  collateral  con- 
tract or  covenant,  or  gave  a  security  for  pay- 
ment of  the  debt,  the  estate  burthened  must 
first  be  resorted  to."    2  Spence,  Eq.  Jur.  336. 

Mr.Powell,on  Mortgages,  says:  "A purchases- 
an  estate  subject  to  a  mortgage,  and  covenants 
with  the  mortgagee  to  discharge  the  same.  A'a 
personal  estate  is  not  liable  to  exonerate  the 
land  purchased"  (this  author,  continuing,  in 
the  same  connection  adds),  "the  personal  estate 
not  having  received  any  addition  to  its  funds 
by  reason  of  the  mortgage." 

These  citations  from  Fowell  and  Spence  are 
approved  by  Sir  William  Grant  in  Harioox  v. 
Abbey,  11  Ves.  Jr.  179. 

It  will  be  noted,  these  two  eminent  masters 
of  the  law  go  further  than  the  case  in  hand. 
It  does  not  appear  from  the  reconi  that  the  in- 
testate gave  any  bond,  covenant  or  other  obli- 
gation to  the  incumbrancer,  McKinney,  to  dis- 
charge his  debt. 

Williams,  on  Executors,  says:  "A^in,  if  a 
man  buys  an  estate  subject  to  an  existing  mort- 
gage, the  lands  remain  the  proper  fund  for  its 
aischarge,  and  the  heir  or  devisee  cannot  throw 
the  debt  upon  the  personalty,  as  the  primary 
fund  forits payment."  2 Williams,  Exrs.  1535, 
1536;  2  Hoper,  Legacies,  957,  958;  3  Jarm. 
Wills.  477;  Adams,  Eq.  529. 

2  Redfield,  on  Wills  (p.  878),  after  stating  the 
rule  making  the  realty,  incumbered  when  ac- 
quired, the  primary  fund  for  its  payment,  says: 
"In  order  to  make  the  purchaser's  personalty 
primarily  liable,  the  purchaser  must  by  con- 
tract make  himself  personally  liable,  and  direct- 
ly liable,  to  the  owner  of  the  incumbrance;  and 
even  a  covenant  or  bond  for  the  purpose  will 
not  be  sufiicient,  unless  accompanied  with  cir- 
cumstances showing  a  decided  intention  to 
make  it  thereby  personally  his  own.  This  rule 
prevails  in  most  of  the  States  of  this  Union. 
Only  three  have  attempted  to  vindicate  a  dif- 
ferent rule,  and  in  those  three  States  there  is  no 
separate  chancery  court."  Caudert  v.  Qmdert^ 
decided  in  1887,  and  reported  in  43  IS.  J.  Eq. 
407,  4  Cent  Rep.  132,  is  to  the  same  effect. 
See  also  Mount  v.  Van  Ness,  33  N.  J.  Eq.  264; 
Sutherland  v.  Harrison,  86  111.  366;  Hirtts^ 
App:  92  Pa.  494;  Bisph.  Eq.  §  848;  3  Pom.  Eq. 
Jur.  1206;  Story,  Eq.  Jur.  §§  574-576,  1248, 
1248^;  2  Lomax,  Exrs.  413;  1  Lead.Cas.  in  £q^ 
pt.  2,  p.  922. 

In  the  case  in  hand,  the  intestate  had  no  ne- 
gotiations with  the  owner  of  the  incumbrance 
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toaching  it  in  any  particular.  He  gave  no  DOte 
or  otber  obli/iation  to  bis  yendors  for  tbe  pay- 
ment of  tbe  debt  upon  tbe  land,  or  its  purcbase. 
Tbe  deed  conveying  bim  tbe  land  contains  a 
recital  of  tbe  existence  of  tbe  incumbrance,  and 
iotestate's  assumption  and  promise  to  pay  it; 
and  tbe  intestate  accepted  tbe  deed,  and  went 
into  possession  of  tbe  land  under  it.  "Tbis  is 
tbe  bead  and  front  of  bis  ofFendinff"  in  tbis  di- 
rection. It  will  be  noticed  tbat  tbe  principle 
applicable  to  tbese  facts  bas  not  been  questioned 
in  £n^land  or  tbe  States  of  tbis  Union,  except- 
ing tbis,  during  a  period  of  200  years,  and  tbat 
tbere  bas  been  no  conflict  upon  it,  but  only 
upon  tbe  question,  Wbat  acts  of  tbe  purcbaser 
will  make  tbe  incumbrance  bis  debt,  and  bis 
personal  estate  primarily  liable  for  its  payment  ? 
— and  tbat  tbe  weigbt  of  authority  upon  tbis 
pbase  of  tbe  question  was  adverse  to  tbe  pri- 
mary liability  of  tbe  purcbaser. 

.9iV  William  Grant,  in  Lechmere  v.  Gharlt<m, 
15  Ves.  Jr.  198,  says:  "Wbere  a  person  becomes 
entitled  to  an  estate  subject  to  a  cbarge,  and 
tben  covenants  to  pay  it,  tbe  cbarge  still  re- 
mains primarily  on  tbe  real  estate,  and  tbe  cove- 
nant is  only  a  coUateral  security,  because  tbe 
debt  is  not  tbe  original  debt  of  tbe  covenantor." 

It  is  well  settled  by  tbe  ablest  courts  and  law- 
writers  in  tbis  and  tne  motber  countrvthat  tbe 
personal  estate  will  not  be  primarily  liable  un- 
less tbe  testator  has  not  merely  made  himself 
answerable  for  tbe  payment  of  the  mortgage, 
but  bas  made  tbe  debt  directly  and  absolutely 
bis  own,  and  bas  in  some  otber  way  manifested 
an  intention  to  throw  tbe  burden  on  tbe  per- 
sonalty, in  ease  of  the  land. 

We  are  aware  that  it  bas  been  objected  tbat 
tbe  high  authorities  cited  to  sustain  tbe  princi- 
ple laid  down  above  are  not  Tennessee  author- 
ities, and  therefore  are  not  binding  on  this 
court;  tbat  we  have  a  system  of  statutes  of  our 
own  regulating  the  administration  of  decedents' 
estates,  and  toe  system,  as  explained  by  our 
adjudged  cases,  should  determine  and  settle  the 
question  raised  by  tbe  second  error  of  complain- 
ant's assignment.  Is  this  object  ion  well  taken  ? 
Tbere  is  no  provision  of  our  Code  touching  the 
administration  of  estates  that  provides  tor  a 
case  circumstanced  as  is  the  one  in  band.  It 
is  not  a  creditor  seeking,  under  tbese  laws,  to 
subject  realty  to  sale,  in  order  to  pay  bis  debts, 
nor  an  administrator  or  executor,  for  tbe  cred- 
itor, seeking  to  reach  realtv  as  a  means  of  pay- 
ing a  debt  of  a  decedent.  The  creditor  enforced 
his  lien  for  purchase  money  in  the  courts,  and 
had  sale  and  payment  of  his  debts  from  tbe  pro- 
ceeds of  tbe  realty.  Tbe  heir-at-law  now  asks 
to  be  reimbursed  the  sum  paid  from  the  pro- 
ceeds of  this  land.  The  question  of  his  prayer 
depends  upon  tbe  equity  of  bis  case,  and 
whether  bis  land  was  tbe  primary  fund  for  tbe 
payment  of  the  debt  paid  by  bis  inheritance. 
Our  Code  makes  both  real  and  personal  prop- 
erty assets  for  tbe  payment  of  debts, — tbe  latter 
tbe  primary,  and  thelSrst  tbe  auxiliary,  fund  for 
payment, — unless  tbis  order  bas  been  changed 
by  tbe  decedent  in  his  life,  as  between  legatee 
or  distributee  on  the  one  hand,  and  the  devisee 
or  heir  at  law,  on  the  other.  Our  Code  and 
tbe  adjudged  cases  of  this  court  permit  tbe 
decedent  to  determine  which  shall  be  tbe  pri- 
mary, and  which  the  auxiliaij,  fund  for  pay- 
ing debts  and  legacies.    His  intention  or  pur- 
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pose  thereupon,  either  express  or  by  necessary 
implication,  is  sniTlcicnt  to  control  tlie  question,, 
provided  its  latitude  is  reasonably  apparent^ 
We  are  not  shut  up  to  a  will  alone  foi  tbis  in- 
tent. We  may  get  it  from  the  res  gesta,  tbe 
facts  of  the  transaction  connecting  the  decedent 
with  tbe  incumbrance,  it  may  be  express  or  by 
necessary  implication.     Bisph.  £q.  §§  847,  84b. 

It  is  to  be  noted  tbat  the  judges  in  the  cases 
cited  considered  and  interpreted  the  facts  a» 
transactions,  to  find  proper  evidence  of  the 
decedent's  intentions  to  charge  his  personalty 
in  case  of  the  burdened  realty.  Lord  Cow  per, 
in  Bagot  v.  Oughton,  1  P.  Wms.  847,  after  de- 
tailing tbe  facts  of  the  transaction,  said:  "The 
covenant  .  .  .  was  an  additional  security,  for 
the  satisfaction  only  of  tbe  lender,  and  not  in- 
tended to  alter  the  nature  of  the  debt." 

Chancellor  Kent  (3  Johns.  Ch.  262),  after  say- 
ing there  mu.st  be  a  direct  dealing  with  the 
owner  of  tbe  lien  debt,  adds:  "And  even  that 
is  not  enough,  unless  the  dealing  with  the  mort- 
gagee be  of  such  a  nature  as  to  afford  decided 
evidence  of  an  intention  to  shift  the  primary 
obligation  from  tbe  real  and  personal  fund." 

2  Story.  Eq.  Jur.  §  12485,  on  the  same  point,, 
has  this  language:  "And  even  a  covenant  or 
bond  for  the  purpose  will  not  be  sufilcieut,  un- 
less accompanied  with  circumstances  showing 
a  decided  intention  to  make  thereby  the  debt 
personally  bis  own." 

Redfield,  on  Wills,  in  nearly  identical  lan- 
guage, lays  down  the  same  rule. 

The  inquiry  is  not.  Did  the  decedent  charge 
tbe  McRinney  land  primarily  with  the  $10,000 
incumbrance?  Tbis  debt  had  been  fastened 
upon  it  before  intestate's  purchase,  but  it  is 
said  that  O'Conner  intended  to  relieve  the  land 
by  throwing  upon  his  personalty  the  primary 
liability  of  its  payment.  If  we  are  precluded 
from  considering  and  interpreting  tbe  facts  of 
tbe  purchase  for  the  answer  to  the  question  (be 
dying  intestate),  we  have  no  evidence  of  an  in- 
tention to  exonerate  the  land  with  his  personal- 
ty; and,  however,  clearly,  the  heir  cannot  cal) 
on  the  distributee  to  reimburse  bim  for  the  dis- 
charge of  the  McEinney  debt.  But,  consider- 
ing the  facts  of  the  purchase  of  the  McRinney 
land  by  tbe  intestate,  is  there  proper  evidence 
of  intent  to  exonerate?  The  vendor's  lien  in 
favor  of  McEinney  was  fastened  on  the  land,, 
being  retained  on  the  face  of  the  deed  to  intes- 
tate's vendors.  O'Conner  made  no  contract 
with  tbe  lienholder;  gave  no  note  or  other  obli- 
gation to  bim  for  it.  He  merely  accepted  a 
deed  from  his  vendors,  wbich  recited  the  ex- 
istence of  tbe  incumbrance,  and  that  intestate 
assumed  and  agreed  to  discbarge  it;  but  noth- 
ing was  said  or  done  by  him  in  the  direction  of 
its  discharge.  This  fixed  lien  was  left  by  the 
parties  undisturbed, — ^a  primary  charge  upon< 
Uie  land. 

It  is  clear  this  purchase  was  made  for  the- 
beneflt  or  Increase  of  tbe  real  estate.  Tbis  fact, 
under  the  old  rule,  which  will  be  discussed  be- 
low, was  evidence  of  an  intention  and  purpose 
on  tbe  part  of  the  purcbaser  tbat  the  land  pur^ 
chased  should  be  the  primary  source  of  its  pay- 
ment Evidently,  tbe  intestate  intended  hi» 
personalty  to  be  in  aid  of  tbe  realty  merely,  for 
the  reasons  stated  under  the  high  authorities- 
cited.  I  bold  tbat  the  McEinney  land  wa» 
first  liable  for  tbe  payment  of  the  McEinney 
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$10,000,  and  interest,  and  cost,  and  that  the 
heir  is  not  entitled  to  a  recovery  ai^ainst  the  ad- 
vninistratrix  for  reimbursement  therefor. 

We  feel  less  certain  in  disposing  of  the  three 
1,000-dollar  notes  given  by  the  intestate  to  his 
vendors  on  the  purchase  of  ihe  McKinney  land. 
These  notes  are  for  an  additional  sum,  needed 
1o  acquire  the  half  of  the  McKinney  land,  were 
in  aid  of  the  purchase,  and  come  under  the 
Tule  laid  down  by  Mr.  Lomax,  as  follows:  '*So, 
in  cases  where  the  land  comes  to  the  deceased 
by  descent  or  devise  [will  perchance  vary  the 
niie],  his  concurrence  in  the  mortgage  deed, 
-and  his  personal  covenant  for  the  payment  of 
the  money,  on  the  assignment  or  transfer  of  the 
mortgage,  will  not  alter  the  burden,  as  between 
his  real  and  personal  representatives.  And  the 
same  principle  applies  if  other  estates  are  added 
to  the  security,  on  a  further  sum  lent,  or  if  there 
he  a  covenant  on  his  part  increasing  the  rate  of 
interest.  And  it  seems  that,  if  the  sum  bor- 
rowed by  him  and  added  to  the  original  mort- 
gage be  comparatively  small,  equity  will  not 
•consider  that  he  had  aifferent  intentions  as  to 
these  diiferent  terms,  but  will  charge  the  real 
•estate  with  the  whole."  See  2  Lomax,  Exrs. 
4narg.  note,  227,  228. 

The  sum  covered  by  the  three  notes  is  small, 
compared  with  the  incumbrance  debt,  being  a 
little  less  than  one  third  its  size.  Alluding  to 
the  rule  above  given,  equity  will  not  consider 
he  had  a  different  intention  as  to  these  terms. 
«nd,  therefore,  the  real  estate  should  be  charged 
with  both  suras,  as  the  primary  source  of  pay- 
ment. Complainant's  first  error  assigned  de- 
nies the  right  of  the  defendant  to  reimburse- 
ment on  these  facts:  The  intestate  bought  of 
•Sanford  real  estate  at  the  price  of  $1,650;  paid 
$550  cash,  and  gave  notes  for  balance.  He 
purchased  of  Moffatt  real  estate  at  $4,500,  and 
^ve  his  notes  therefor.  Each  vendor  made  a 
^eed  of  the  real  estate  sold  by  him  to  intestate, 
retaining  Hen  for  purchase  monej  upon  the 
land  conveyed.  Each  enforced  his  lien  upon 
the  real  estate  against  the  heir-at  law,  and  bad 
his  debt  paid  from  the  proceeds  thereof.  These 
proceedings  were  after  death  of  intestate,  and 
the  realtv  so  sold  was  situated  in  or  near  the 
Oity  of  "Knoxville.  The  presumption  is  that 
this  realty  was  bought  by  the  intestate  on  spec- 
ulation, and  he  intended  and  proposed  to  pay 
the  sums  due  thereon  from  the  proceeds  there- 
of when  sold.  Complainant  insists  that  no  case 
has  been  passed  upon  by  this  court  identical  in 
^ts  facts  and  defenses  with  the  one  in  hand. 
We  have  found  none  determined  by  courts  of 
last  resort  in  the  United  States,  except  one  or 
more  adjudged  b^  the  Supreme  Court  of  Massa- 
chusetts, wherein  the  court  briefly  held  that 
the  contract  of  purchase  was  a  personal  one, 
«pon  which  the  purchaser  might  have  l)een 
-sued,  judgment  had,  and  the  debt  collected 
from  his  personal  estate;  and  for  that  reason 
held  the  personalty  the  primary  fund  for  pay- 
ment, and  the  realty  in  aid  of  it,  merely. 

Complainant  admits  that  the  non-lien  cred- 
itor cannot  sublect  the  land  to  sale  for  the 
payment  of  his  debt  until  he  shows  complete 
•exoneration  of  the  personalty,  or  its  insuftl- 
-ciency  to  pay  debts.  She  insists  the  lien  cred- 
itor can  proceed  to  enforce  his  lien  upon  the 
realty  in  the  first  instance,  without  reference 
to  the  personalty;  that  there  is  neither  statute 
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nor  decision  of  this  court  settling  the  identical 
question  presented  here;  that  the  question  is 
equitable,  to  be  settled  by  deciding  where  the 
superior  equity  is;  that  complainant's  conten- 
tion is  supported  by  the  superior  equity,  the 
controversy  bein^  between  the  heirs  at  law  and 
distributee,  creditors  and  legatees  having  no 
interest  therein.  On  the  last  analysis,  lying 
back  of  the  fact  of  a  "  personal  contract, '  on 
which  the  Massachusetts  cases  put  the  primary- 
liability  on  the  personalty,  is  this  inquinr:  Was 
the  contract  for  the  increase  and  benefit  of  the 
realty,  or  of  the  personalty?  Its  answer  deter- 
mines which  estate  is  first  liable.  If  the  realty 
is  first  in  liability,  the  contract  made  for  the 
purchase  money,  though  capable  of  being 
turned  into  a  personal  judgment  against  the 
purchaser,  is  secondaiy  in  its  character,  and  in 
aid  of  the  realty.  This  rule  was  formulated 
and  used  by  the  courts  of  England  more  than 
200  years  ago,  in  settling  questions  identical 
with  those  now  before  this  court,  and  since  its 
introduction  into  the  judicial  history  of  the 
mother  country  we  remember  no  decision  of 
her  courts  questioning  its  soundness.  It  should 
be  stated  that  at  the  date  of  its  first  use  person- 
alty constituted  the  only  fund  for  the  payment 
of  debts  in  England.  A  favoritism,  the  out- 
growth of  the  old  feudal  system,  so  completely 
hedged  the  realty  about  that  it  was  rarely  made 
to  pay  debts  of  decedents.  In  the  United  States 
property  of  a  decedent,  of  all  kinds,  is  and  has 
been  applicable  to  the  payment  of  his  debts. 
It  has  been  made  so  now  in  England.  Our 
constitutions  and  laws  constitute  a  soil  more 
favorable  to  the  growth  and  vigor  to  this  old 
rule  than  that  of  its  origin,  and  in  this  country 
we  would  expect  to  see  it  oftener  applied,  and 
its  authority  less  questioned,  than  in  the  land 
of  its  nativity.  This  old  rule  has  been  cited 
and  approved  by  the  Supreme  Court  of  the 
United  States  in  Mel^irn  v.  WaUace,  36  U.  S. 
10  Pet.  644  [9  L.  ed.  5661.  Judge  McLean,  de- 
livering the  opinion  of  tne  court,  quotes  Lord 
Eldon  as  saying,  in  Waring  v.  Ward,  7  Ves.  Jr. 
886,  that  "  the  principle  upon  which  the  per- 
sonal estate  is  first  liable  in  general  cases  is  that 
the  contract,  primarily,  is  a  personal  contract, 
the  personal  estate  receiving  the  benefit." 
Judge  McLean,  continuing,  says:  "And  so,  if 
the  contract  was  in  regard  to  the  realty,  the 
debt  is  a  charge  on  the  land.  It  is  in  this  way 
that  a  court  of  chancery,  by  looking  at  the 
origin  of  the  debt,  is  cnal)led  to  fix  the  rule  be- 
tween distributees." 

We  state  generally  that  many  of  the  state 
courts  and  law-writers  in  the  United  States  cite 
and  approve  this  "  rule; "  but  they  need  not  be 
referred  to  here  with  more  particularity.  When 
the  rule  was  adopted  in  England,  personal 
property  did  not  have  its  present  volume  or 
importance.  The  mortgages  upon  real  estate 
were  nearly  without  exception  for  borrowed 
money.  Vendor's  liens  were  very  rare,  and 
cut  no  figure  in  the  current  litigation  of  that 
day.  The  courts,  in  that  formative  period,  ex- 
plained the  parts  of  the  transaction  from  which 
grew  the  debt,  to  ascertain  the  interest  of  the 
debtor  to  charge  his  real  or  personal  estate  with 
its  pavment  Those  able  judges  had  little  of 
precedent  to  guide  them,  but  had  good  common 
sense,  and  large  acquaintance  with  and  under- 
standing of  the  motives  and  purposes  moving 
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to  action  in  tbe  affairs  of  every- day  life.  To 
this  circumstance  is  largely  due  the  excellency 
of  those  early  decisions,  'i'hese  fathers  of  our 
inherited  jurisprudence,  ^ided  by  their  prac- 
tical good  sense  and  level-headed  v^isdom,  in- 
terpreted the  making  of  the  debt  for  the  increase 
of  and  benefit  to  the  personalty  to  mean  that 
the  debtor  intended  that  estate  should  be  bur- 
dened primarily  with  the  payment.  Hence  all 
debts  for  personal  property,  services,  loaned 
money  and  mortgaged  debts,  which  make  up 
the  consideration  supporting  the  great  bulk  of 
the  indebtedness  of  that  period,  were  held  to 
be  for  the  benefit  of  the  personalty;  and  conse- 
quently it  was  first  chargeable  with  their  pay- 
ment. These  judges  were  too  clear-beaded  not 
to  know  that  the  converse  of  this  rule,  when 
applied  to  real  estate,  was  axiomaticallv  true, 
also;  but,  as  the  occasion  of  its  application  was 
rare,  there  being  few  land  traosactions,  there 
are  few  rulings  of  the  courts  upon  it  to  be 
found  in  the  early  reported  cases.  If  the  per- 
sonalty receiving  the  benefit  coming  from  the 
creation  of  a  debt  means  that  the  debtor  in- 
tended that  it  should  lirst  be  chargeable,  why 
does  not  the  result  follow  to  the  really  ?  When 
it  gets  tbe  benefit,  why  should  it  be  true  as  to 
personalty  and  untrue  as  to  realty?  The  courts 
proceeded  in  principle  and  reason  upon  the 
same  line  when  they  left  the  facts  to  determine 
the  relative  liability,  inter  partes,  of  two  or  more 
persons  jointly  and  severally  bound  upon  the 
«ame  instrument.  If  it  is  reasonably  certain, 
upon  weighing  the  facts,  that  one  signed  with 
the  intention  to  be  bound  as  principal,  and  the 
others  as  sureties,  the  courts  do  not  hesitate  to 
«o  define  their  rights,  and  to  enforce  them  ac- 
cordingly. Likewise,  the  determination  of  the 
many  questions  arising  in  the  settlement  of 
partnerships,  involving  the  conflicting  rights 
of  firm  and  individual  creditors  as  to  tbeir 
priorities  of  payment  from  firm  and  individual 
means,  is  largely  controlled  by  the  intention 
and  purpose  of  the  parties,  impressed  upon  the 
particular  transaction.  In  fact,  the  rule  giving 
several  priorities  is  the  outgrowth  and  fruitage 
of  the  expressed  or  presumed  intent  of  the  par- 
ties to  tbe  transaction,  or  in  relation  thereto. 
Death  and  intestacy  do  not  affect  the  question; 
and  the  personal  contract  idea,  though  a  promi- 
nent fact,  is  silent,  while  the  courts  give  expres- 
sion to  the  intent  of  the  parties,  in  settling  and 
fixing  the  relative  liability  of  persons  and  fu-^rls 
in  the  two  classes  of  cases  hereinbefore  referred 
to.  Also,  if  a  tract  of  land  subject  to  a  lien  is 
sold  by  the  lien  debtor  surreptitiously,  in  sep- 
arate parcels,  at  different  times,  and  conveyed 
by  deeds  registered  when  made,  tbe  lien,  if 
enforced  by  rule  of  the  land,  must  be  in  the 
inverse  order  of  alienation.  The  first  sub- pur- 
chaser may  force  this  order  in  the  sale  of  the 
parcels.  This  equity  i;rows  out  of  the  pre- 
sumed intention  of  the  several  sub-purchasers, 
and  may  be  enforced,  notwithstanding  death 
and  intestacy  have  intervened. 

Other  contentions  might  be  cited  wherein  the 
expressed  or  presumed  intention  of  the  parties, 
hnpreraed  upon  the  transaction,  is  the  control- 
ling fact  with  the  courts  in  fixing  the  liability 
of  persons  or  funds;  but  those  named  are  deemed 
sufficient  for  thiL  purpose,  to  show  the  constant 

gractioe  of  the  courts  in  giving  a  controlling 
ifluence  to  the  intent  of  parties  in  settling  the 
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large  part  of  the  covonnnt  litigation  of  the  day. 
Where  the  claiir.s  oi  credliors  have  been  paid, 
with  no  opposing  statute  nor  adjudicnlion  of 
this  court,  and  when  the  title  to  both  rctiliy 
and  personalty  flows  from  the  same  source,— 
Uie  intestate, — why  should  not  his  intent,  im- 
pressed uix>n  his  property,  control  the  question 
which  shall  enrich  his  heir  or  his  distributee? 
What  good  reason  is  there  for  making  this  an 
anomaly, — an  exception  to  a  rule  of  such  gen- 
eral application? 

This  court,  in  MasBon  v.  Stoan,  6  Heisk.  451, 
457,  goes  far  to  sustain  this  rule.  8wan  sold 
a  lot  to  Masson,  by  parol,  who  put  valuable 
improvements  on  it,  but  did  not  pay  purchase 
money.  Swan  died,  and  Masson  disafllrmcd 
the  contract,  and  sued  for  the  value  of  the  im- 
provements. This  court  held  the  lot  the  pri- 
mary fund  for  the  payment.  Juc/ffe  Nicholson, 
speaking  for  the  court,  said:  **  The  real  estate, 
and  not  the  personal,  is  benefited  by  the  im- 
provement; and  equity  necessarily  fixes  the 
liability  for  the  benefit  on  the  real  estate."  The 
principle  of  Masson  v.  Stcan  has  been  applied 
to  similar  facts  by  nearly  all  the  courts  of  this 
Union;  and  the  reason  of  the  rule,  whenever 
applied,  is  the  same,  viz.:  The  realty,  having 
received  the  benefit,  must  be  held  first  liable 
for  the  payment  therefor.  The  personal  con- 
tract on  the  part  of  Swan  had  no  bearing  in  the 
decision. 

John  Marshall,  of  Franklin,  Tenn., — a  great 
name  in  the  law, — sat  as  a  special  judge  in 
Franklin  v.  Arm  field,  2  Sneed,  856,  857.  This 
great  lawyer  held  the  executor,  who  had  paid 
off  an  incumbrance  upon  a  parcel  of  land, 
partly  with  his  own  means,  and  partly  with  the 
assets  In  his  own  hands,  was  entitled  to  be  re- 
imbursed therefor;  and  that  the  land,  relieved 
from  the  burden  resting  on  it  when  it  came  to 
the  devisee,  was  chargeable  therewith,  as  the 
primary  fund. 

The  **  personal-contract"  theory,  as  a  test  to 
determine  which  estate  is  to  be  first  chargeable 
with  a  debt,  has  been  shifting  and  unfixed  in 
its  nature,  as  may  be  seen  in  the  overruhng  of 
Campbell  v.  FiruUey,  3  Humph.  3d0,  after  an 
interval  of  half  a  century,  by  Moore  v.  StavaU, 
2  Lea,  543,  by  a  divided  court,  and  a  century 
of  discordant  opinions  in  England,  and  to  some 
extent  in  New  York,  as  to  what  makes  a  bind- 
ing i)ersonal  contract,  in  the  sense  of  the  rule. 
It  should  be  observed  that  these  two  prominent 
States  in  Intelligence,  wealth  and  culture  have 
cleared  up  the  question  by  clear-cut  legislative 
enactment,  providing  that  the  descended  realty 
of  decedents  shall  in  b\\  cases  be  the  primarv 
fund  for  payment  of  any  debt  fastened  u|y)n  it 
by  mortgage,  etc.,  when  it  came  to  tbe  heir, 
unless  there  is  a  clearly  expressed  intention  to 
the  contrary  in  the  will  of  decedent.  The  bet- 
ter rule,  we  think,  is  to  let  the  answer  to  the 
inquiry,  Which  estate  got  the  benefit?  fix  the 
primary  liability,  if  the  debt  is  for  borrowed 
money,  and  is  secured  by  a  mortgage  on  real 
estate,  and  the  personalty  has  been  benefited 
thereby;  and  the  courts,  for  more  than  a  cen- 
tury, held  these  facts,  by  necessary  implication, 
evidence  of  the  decedent's  intention  to  cbarge 
his  personalty  with  the  burden  of  discharging 
the  mortgage  debt,  in  exoneration  of  the  realty, 
— not  an  intention  shown  in  a  will,  but  im- 
pressed upon  and  inhering  in  the  very  fiber  of 


44 


Ksi^TUCki'  Couiix  OF  Appeals. 


Jan.» 


the  transaction  from  which  came  the  debt. 
When  the  debt  is  the  price  of  land  bought, 
why  will  not  these  facts,  under  the  same  rale, 
evidence  an  intent  to  charge  the  incumbered 
land  primarily,  as  the  debt  was  made  for  the 
increase  of  the  land? 

Why  shift  the  rule,  and  say  the  personalty 
is  the  primary  fund  to  pay,  because  it  is  the 
*' personal  debt  of  the  aecedent?"  In  strict- 
ness, the  canons  of  descent  devolved  upon  the 
Leirs  only  the  excess  of  the  market  value  of 
the  realty  over  the  incumbering,  unpaid  pur- 
chase money,  with  the  privilege  to  them,  upon 
discharging  that  debt,  to  be  invested  with  the 
fee  simple.  The  intestate  took  just  this  inter- 
est in  the  realty  purchased,  and  no  more  was 
transmitted  to  his  heirs.  He  consented  to  the 
retention  by  his  vendors  of  so  much  of  the 
realty  purchased  as  would  be  sutficient  to  pay 
its  price,  and  thereby  appropriated  and  set 
apart  that  interest  as  a  means  charged  with  the 
payment  of  the  price  of  the  realty.  Presuma- 
bly, the  purchases  from  Moffatt  and  Sanford 
were  on  speculation,  and  intestate  intended  to 
pay  the  debts  credited  in  the  purchase  from  the 
proceeds,  when  sold.  As  between  the  heir  and 
the  distributee,  should  not  that  intent  of  intes- 
tate to  make  the  realty  first  liable  to  pay  off 
the  burden  be  effective,  not  as  an  intent  evi- 
denced by  a  will,  but  one  impressed  upon  and 
woven  into  the  very  texture  of  the  transaction 
by  the  intestate  himself?  Does  public  policy, 
or  public  ^ood,  or  the  uniformity  of  the  rules 
for  administering  the  estates  of  decedents  favor 
or  oppose  the  settlements  of  these  open  ques- 
tions, as  already  indicated?  It  can  only  be  a 
practical  question  when  the  distributee  and 
heir  are  not  the  same  person,  which  is  rarely 
the  case.    Under  our  laws  of  distribution  and 


descent,  the  heir  and  distributee  are  never  dif- 
ferent persons,  except  when  one  dies  circum- 
stanced as  was  Thomas  O'Conner,  or  withotii 
wife,  or  husband,  or  children,  when  the  dis- 
tributee is  a  parent,  old,  and  perhaps  needy. 

The  intestate  was  largely  enjsraged  in  real- 
estate  speculation  in  a  erowmg  city,  where  real 
estate  was  rapidly  enuancing  in  value.  The 
purchases  were  made  with  the  expectation  of 
early  sales,  at  fine  profits.  He  meets  a  sudden 
death.  No  testament  is  made,  providing  for 
his  childless  widow.  If  the  personalty  is  to 
relieve  the  realty  of  the  incumbrance  for  its 
purchase  money,  the  heir  will  be  enriched,  and 
the  widow  and  distributee  impoverished.  The 
superior  equity  is  certainly  in  her  favor.  The 
heir  is  in  a  court  of  equity,  asking  that  equity 
be  done.  Will  equity  reimburse  the  heirs  at 
the  expense  of  the  distributee? 

The  reasoning  upon  the  first  error  assigned 
by  complainant  is  equally  applical)le  to  the 
third  1.000-dollar  note  given  to  the  intestate's 
vendors  in  the  purchase  of  the  McEinney  land. 
We  reach  a  conclusion  as  to  this  error  with  lc89 
certainty  than  we  had  as  to  the  McEinney  in- 
cumbrance; but  still  we  feel  juslilicd  in  holding 
that  the  heirs  are  not  entitled,  in  equity,  to  be 
reimbursed  for  sums  paid  upon  the  Mount  and 
Sanford  parcels  of  land  from  the  proceeds  of 
said  lands.  This  disposes  of  the  third  assigned 
error  of  complainant  adversely  to  the  claim  of 
the  heirs  at  law,  and  upon  the  whole  case,  the 
chancellor  is  in  error,  and  should  be  reversed, 
and  the  heirs  at  law  pay  the  cost  of  this  cause 
in  this  and  the  court  below.  Entertainin^i: 
these  views,  I  am  compelled  to  dissent  from 
the  opinion  of  the  majority  of  the  court  in  this 
case. 


KENTUCKY  COURT  OP  APPEALS 


J.  M.  WHITE,  AppU 

V. 

CINCINNATI,  NEW  ORLEANS* TEXAS 
PACIFIC  R.  CO. 


I.— Ky. 


.) 


Knowledgre  of  the  unsafe  condition  of 
the  platform  provided  by  a  carrier  for  loading 
stock  will  not  prevent  a  person,  attemptingr  to  use 
It  for  that  purpose,  andexorclslDgr  due  care,  from 
recoverin^r  for  Injuries  received  by  reason  of  the 
defecti 

(January  2S,  180(V) 

APPEAL  by  phiintiflf  from  a  judgment  of  the 
Circuit  Court  for  Grant  County  in  favor  of 
defendant  in  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  result^  from 
defendant's  negligence.     Reversed, 
The  facts  sulliciently  appear  in  the  opinion. 
Mr,  J.  J«  Landram,  for  appellant: 

Note.— Carrier,  unsafe  condition  of  platform.  See 
notes  to  New  York,  C.  &  St.  L.  K.  Co.  v.  Doane  (Ind.) 
1  L.  R.  A.  157;  Kelly  v.  Manhattan  R.  Co.  (N.  Y.)  8 
L.  El.  A.  74;  Missouri  Pac.  B.  Co.  v.  Wortham  rTex.) 
8  L.  R«  A.  366b 
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Messrs,  De  Jarnette  &  Dickerson,  with 
Mr,  C,  B.  Simrall,  for  appellee: 

A  party  cannot  recover  for  an  accident  oc- 
casioned by  the  use  of  a  defective  platform, 
after  he  had  seen  the  defects,  had  his  attention 
expressly  directed  to  them,  and  "  knew  its  iin- 
saie  condition  when  he  went  on  it." 

Bogensc/ivtz  v.  Smith,  84  Ky.  831. 

There  can  be  no  recovery  for  an  injury  caused 
by  the  mutual  default  of  both  parties  When 
it  can  be  shown  that  it  would  not  have  hap- 
pened except  for  the  culpable  negligence  of  the 
party  injured  concurring  with  that  of  the  other 
party,  no  action  can  be  maintained. 

Beach,  Contrib.  Ncg.  ^  7,  and  cases  cited; 
SuUivan  v.  Louisville  Bridge  Co.  9  Bush,  81; 
Jacobs  V.  Louiwille  db  N.  R,  Qo,  10  Bush,  268; 
Louisville  <k  N,  R.  Go.  v.  Collins,  2  Duv.  (Ky.> 
114;  Louisville  dN.  22.  Co,  v.  Robinson,  4  Bush, 
507;  Louisville  C,  R.  Go.  v.  Ooete,  79  Ky.  442; 
Kentucky  Cent,  R,  Co,  v.  Ledits,  14  Busb,  518; 
Paducah  <£  M.  R.  Co,  v.  Hoehl,  12  Bush,  41; 
Wharton,  Neg.  §  800,  and  cases  cited,  and  see 
also  §382;  Shearm.  &  Redf.  Neg.  §25,  andcasea 
cited;  2  Thompson,  Neg.  p.  1140,  notes;  Smithy 
Neg.  2d  Eng.  ed.  p.  227,  and  cases  cited;  Pol- 
lock, Torts,  p.  874;  Wood,  Mast,  and  S.  §  319. 
and  cases  cited;  Smitb,  Mast,  and  S.  4th  Eng. 
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ed.  p.  844;  Patterson,  Railway  Ace.  L.  p.  45, 
and  cases  cited. 

Holt,  J.,  delivered  the  opinion  of  the  court: 

Tlie  appellant  sues  for  damages  for  injuries 
sustained  by  him  while  assisting  his  employer, 
a  shipper  over  the  appellee's  road,  in  loading 
stock  at  night  upon  its  cars.  The  apron  or 
platform  connecting  the  stock-chute  with  the 
car  into  which  the  cattle  were  being  driven 
gave  way,  precipitating  the  appellant  against 
the  side  of  the  car.  The  evideDce  tends  to  show 
that  the  apron  was  too  short, — notlon^enough 
to  lap  sufficiently  far  over  on  either  the  chute 
or  the  car  to  insure  safety  to  one  upon  it;  that 
it  was  not  fastened  to  the  chute  by  hinges  or 
otherwise,  as  is  usual,  and  had  been  out  of  re- 
pair for  a  considerable  time:  that  all  this  was 
known  to  the  Company,  through  its  agent,  pre- 
vious to  the  time  of  the  injury,  but  was  like- 
wise known  to  the  appellant.  It  further  ap- 
pears that  the  station  where  the  accident 
occurred  was  the  nearest  and  most  convenient 
point  for  shipping  the  stock,  and  that  but  the 
one  chute  and  apron  were  provided  by  the  Com- 
pany. The  lower  court,  at  the  close  of  the  ap- 
pellant's testimony,  peremptorily  instructed  the 
jury  to  find  for  the  Company  upon  the  ground, 
as  is  admitted  in  argument,  that  the  appellant 
was  aware  of  the  defective  condition  of  the 
platform,  and  could  not  therefore  recover. 

Such  an  instruction  should  not  be  given,  un- 
less, conoeding  the  truth  of  the  evidence  of- 
fered, and  of  every  fact  which  it  conduces  to 
prove,  the  party  has  no  case.  It  is  contended 
that  the  knowledge  of  the  appellant,  prior  to 
the  time  of  the  injury,  of  the  unsafe  condition 
of  the  platform^  forbids  a  recovery.  If  so,  the 
action  of  the  tnal  court  was  correct.  Let  us 
see.  It  is  not  properly  a  question  of  contribu- 
tory negligence.  It  is  not  claimed,  and  there 
is  no  testimony  tending  toshow,  that  the  appel- 
lant was  negligent  in  the  manner  of  using  the 
platform.  So  far  as  appears,  it  was  the  usual 
and  careful  use  of  it;  but  the  trouble  consisted 
in  the  fact  that  it  was  defective.  The  rule  is 
well  settled  by  a  uniform  current  of  decisions, 
80  numerous  that  citation  is  unnecessary,  that 
a  railroad  must  keep  its  platforms  and  ap- 
proaches to  which  the  public  do,  or  will  natu- 
rally, resort  in  doing  business  with  it,  in  a  safe 
condition  for  such  use.  This  is  one  of  the  duties 
it  owes  to  the  public.  It  goes  hand  in  hand 
with  its  franchises  and  extraordinary  privileges. 
The  appellant  had  a  right  to  be  where  he  was, 
and  engaged  as  he  was,  when  he  was  injured. 
The  Company  had  invited  his  presence  by  hold- 
ing itself  out  as  a  carrier  of  stock.  It  had  im- 
pliedly said  to  the  public:  "The  platform  is 
safe  for  the  purposes  intended,  if  reasonable 
care  be  exercised  in  its  use." 

It  is  said,  however,  that  the  appellant  knew 
this  was  not  true,  and  that  he  therefore  used  it 
at  his  peril.  This  is,  however,  unlike  the  case 
of  a  servant  against  the  master  for  an  injury 
caused  by  a  defective  state  of  the  machinery  or 
premises  or  materials  provided  by  the  latter 
for  the  work  of  the  former.  The  master  is  not 
tx>und  to  employ  the  servant.  The  latter  can- 
not dictate  to  him  in  this  respect.  Not  only  the 
duty  rested  upon  the  Company,  however,  so 
long  as  it  held  itself  out  to  the  public  as  a  car- 
rier, of  providing  safe  appliances  for  such  pur- 
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pose,  but  the  public  had  a  right  to  dcmnnd  it, 
and  to  use  the  road  for  travel  and  shipping  pur- 
poses. It  was  bound  to  keep  its  platforms  and 
approaches  essential  to  travel  or  shipment  in  a 
safe  condition;  and  public  policy  forbids  that  it 
should  be  allowed  to  protect  itself  from  liabili- 
ty for  injurious  consequences  resulting  to  per- 
sons from  its  failure  to'  perform  this  important 
duty  upon  the  ground  that  they  knew  the  plat- 
form or  approach  was  defective. 

Suppose  a  passenger  platform  at  a  depot  is 
defective.  A  person  desiring  to  take  passage 
knows  it.  Ii^he,  therefore,  to  forego  going,  or 
else  take  the  risk  of  injury  without  remedy, 
notwithstanding  the  exercise  of  reasonable  care 
upon  his  part  in  attempting  to  board  the  train? 
Surely  not.  In  this  case  the  Company  had  pro- 
vided but  the  one  chute  and  the  one  apron  for 
the  shipment  of  stock  at  the  station.  It  was 
inviting  patronage  in  this  way  by  the  public,  al- 
though it  knew  the  means  provideid  for  the 
purpose  were  unsafe.  Under  such  circumstan- 
ces, was  the  owner  of  the  stock  to  be  com- 
pelled to  take  them  elsewhere  for  shipment,  or 
the  appellant  to  refuse  employment,  because  of 
knowledge  of  the  defective  condition  of  the 
platform?  A  very  different  case  would  be  pre- 
sented where  one  contributed  to  his  own  injury 
by  carelessness  upon  his  part  in  the  use  of 
the  defective  platform.  He  cannot  complain 
where,  but  for  his  own  neglect  in  the  manner 
of  using  it,  the  injury  would  not  have  occurred. 
In  such  a  case,  there  is  a  co-operating  cause  of 
injury  on  his  part.  Here  there  is  none,  but  the 
Il<iilroad  Company  invites  the  shipper  to  ship 
his  stock.  It  holds  itself  out  as  furnishing  safe 
means  for  the  purpose;  and,  although  he  makes 
a  prudent  and  usual  use  of  them,  yet  after  he 
has  been  injured  it  says  to  him:  'There  is  no 
liability  upon  our  part,  because  you  knew  we 
were  not  doing  what  we  professed  to  the  pub- 
lic?" It  cannot  be  heard  to  rely  upon  the  fail- 
ure of  a  duty  so  important  to  the  public.  It  is 
the  duty,  for  instance,  of  a  railroad  company 
to  keep  its  depot  lighted  at  night,  that  entrance 
and  exit  may  be  safe.  Suppose  a  person  desires 
to  tske  passage  at  a  certain  place,  and  upon 
reaching  the  depot  he  finds  that  this  has  not 
been  done.  The  situation  is  such  that  he  must 
enter  the  depot  and  take  passage,  or  decline  to 
go,  however  important  his  business.  He  ac- 
cordingly enters;  and,  while  prudently,  and  as 
best  he  can,  makine  his  way  in  the  darkness, 
falls,  and  is  injured  by  something  carelessly 
placed  in  the  way  by  the  company.  Will  it  be 
contended  that  the  company  could  shield  itself 
by  saying:  "You  knew  there  was  no  light  in 
the  depot,  and  if  you  had  kept  out  of  there  no 
injury  would  have  resulted?" 

If  one  have  notice  of  a  defect  in  a  highway 
making  it  dangerous  for  travel,  this  does  not 
per  se  make  a  careful  and  usual  use  of  it  by 
him  negligence.  We  do  not,  of  course,  mean 
to  hold  that  one  may,  by  recklessly  rushing  in- 
to danger,  or  by  his  own  culpable  negligence 
in  use  of  the  appliances  provided  by  the  rail- 
road company,  directly  produce  the  injury, 
and  then  hola  the  company  liable;  but  as  he 
must  of  necessity  use  them,  or  forego  travel,  or 
the  transportation  of  his  property,  he  should 
not  be  remediless,  although  he  may  know  of 
their  defective  condition,  if  he  is  injured  when 
using  them  for  these  purposes  in  a  prudent  and 
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the  asiinl  mflnnrr.  Any  other  rule  wonld  leaTe 
the  public  at  tli<»  mcn-y  ot  the  railroad  cora- 
paniea.  They,  knowing  the  traveler  or  ship- 
per, in  this  day  of  Tionderful  advance  and  im- 
provement, is  compelled  to  use  their  roads,  or 
forepo  travel  or  the  shipment  of  his  property, 
could  by  their  a;?ents  inform  him  of  the  defec- 
tive condition  of  their  applinnces  for  travel,  and 
then  be  exempt  from  liabiiity  for  his  injury  by 


reason  thereof,  althouj^h  still  Inviting  him  to 
use  them,  and  altliough  he  has  been  injured 
when  doing  so  in  a  prudent  and  usual  manner. 
Public  safely,  and  the  proper  management  of 
this  now  almost  universal  mode  of  travel  and 
shipment,  forbid  the  adoption  of  a  diffeient. 
rule  from  the  one  we  have  indicated. 

Judgment  reversed,  and  the  eavse  remanded 
far  a  new  trial  consistent  wUh  this  opinion^ 


NEW  .YORK  COURT  OF  APPEALa 


PITTSBURGH     CARBON    CO.,    Limited, 

AppU, 

V, 

Frank  0.  McMILLIN.  Receiver  of  the  United 
Carbon  Companies,  Bespt. 

1.  A  party  to  an  illeg^al  trnst  combina- 
tion* who,  In  purBUQDce  of  the  aAreement,  has 
furnished  goods  In  the  name  of  the  trustee,  can- 
not claim  the  proceeds  as  aurainst  a  receiver  of 
the  trust  assets,  although  he  withdrew  from  the 
combination  before  the  receiver  was  appointed. ' 

£•  The  rule  against  granting  relief  to  a 

party  to  an  illegal  contract  does  not  apply  to  pre- 
vent a  receiver  from  recovering  the  fruits  of  the 
transaction  for  the  benefit  of  honest  creditors. 

(January  14, 1890.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
General  Term  of  the  Supreme  Court,  Fifth 
Department,  affirming  a  judgment  of  the  Erie 
Special  Term  in  favor  of  defendant  in  an  action 
to  determine  the  ownership  of  a  fund  which 
had  been  paid  into  court  by  the  original  defend- 
ant in  the  suit.    Affirmed, 

The  action  was  originally  brought  against  the 
Brush  Electric  Light  Company,  of  Buffalo,  to 
recover  the  contract  price  of  certain  electric- 
light  carbons  which  were  alleged  to  have  been 
sold  and  delivered  by  plaintiff  to  that  company. 

The  company  appeared  and  represented  that 
a  claim  was  made  upon  it  for  the  same  debt  by 
one  Frank  C.  McMillin,  that  it  admitted  the 
debt  to  be  due  and  offered  to  pay  the  same  into 
court,  and  moved  that  McMillin  be  substituted 
as  defendant  in  the  suit.  The  court  granted 
this  motion  and  McMillin  was  substituted  as 
defendant  and  appeared  and  made  defense. 

The  court  found  as  facts,  ivier  alia,  that 
prior  to  March  1,  1887,  plaintiff  had  a  contract 
with  the  Brush  Electric  Light  Company  for 
supplying  to  it  certain  electric  light  carbons 
from  time  to  time;  that  on  or  about  March  1, 
1887,  plaintiff  made  a  contract  with  Edward  C. 
'Hawks  relating  to  the  conduct  and  manage 
ment  of  its  business,  and  relating  to  the  per- 
formance by  him  of  its  existing  contracts;  that 
during  the  period  in  which  the  carbons  for 
which  this  suit  was  broutjht  were  shipped  to  the 
Brush  Electric  Light  Company  plaintiff  was 
operating  its  works  in  accordance  with  the  con- 
tract made  with  Hawks,  who  sent  bills  for  all 


shipments,  and  that  the  bills  were  made  pay- 
able to  Hawks  as  trustee. 

That  subsequently,  and  before  the  com- 
mencement of  this  suit,  the  trust  represented 
by  Hawks  was  ordered  to  be  wound  up  and 
McMillin  was  appointed  receiver  therefor,  and 
that  McMillin  was  entitled  to  receive  the  monejr 
which  had  been  deposited  by  the  Brush  Elec- 
tric Light  Company. 

Further  facts  appear  in  the  opinion. 

Mr,  C.  S.  Crosser*  for  appellant: 

The  original  vice  of  an  unlawful  purpose- 
tainted  every  part  of  the  trust  contract,  includ- 
ing the  assi^ment  of  the  claim  against  the- 
Brush  Electric  Light  Company.  Such  claim 
never  in  any  legal  sense  became  an  asset  of  the 
trust  or  trustees. 

Bishop,  Cont.  469,  471,  473;  8  Am.  A  Eng. 
Encyclop.  Law,  872;  9  Am.  &  Eng.  Encyclop. 
Law,  880:  Thome  v.  TrawiU^e  Ins.Ud.  80  Pa.  15; 
Shislery,  Vandike,92  Pa.447;  Saratoga  Co,  BanJt 
V.  King,  44  N.  Y,  87;  Arnot  v.  Pittston  Ooal 
Co,  68  N.  Y.  658;  Stanton  v.  AUm,  6  Denio,  484. 

There  can  be  no  estoppel  against  asserting 
the  invalidity  of  the  trust  contract 

Oreenhood,  Pub.  Pol.  Rule  126;    WheOer  y. 
Wheeler,  6  Lans.  855;  Langan  v.   Sankeg,  65- 
Iowa,  52;  Snyder  v.  WUleg,  83  Mich.  483;  Slef)en^ 
V.   Wood,  127  Mass.  123;  2  Kent,  Com.  466; 
Bredin'eApp,  92  Pa.  241. 

The  receiver  represents  the  trust  combina- 
tion, with  no  better  title  to  this  claim  than  that, 
of  a  voluntary  assignee.  His  title  is  derived 
solely  from  the  trust  combination,  with  all  pre- 
vious equities  and  iniquities  atill  attacned 
thereto. 

Rev.  Stat.  pt.  8,  chap.  8,  art  8,  %  68;  Owrtis 
V.  Leavitt,  15  N.  Y.  9;  Cutting  v.  DamarH, 
88  N.  Y.  410;  Honegqery,  Wetietein,  94  N.Y, 
252;  Williams  v.  Babcock,  25  Barb.  109;  Bfc- 
Harg  v.  DoneUy,  27  Barb.  100;  BeU  v.  Shibley, 
33  Barb.  610;  Van  Wagoner  v.  Pateretm  Gas- 
light Co.  23  N.  J.  L.  283;  Sgmes  v.  Hughes,  L. 
R.  9  Eq.  475;  Greenhood,  Pub.  Pol.  Rules  2^ 
10,  42;  High,  Receivers,  §  699;  Be:ich,  Re- 
ceivers, ^S  ^99-706;  Story,  Eq.  Jur.  §  881. 

The  respondent's  position  is  not  strengthened 
by  urging  the  claims  of  the  creditors  of  the^ 
trust,  and  by  relying  on  their  real,  or  supposed, 
innocence. 

1.  The  burden  was  on  these  creditors  of  as- 
certaining the  nature  of  the  trust,  and  the 
limits  of  the  trustees'  authority. 

Swan  V.  Produce  Bank,  24  Hun,  277. 


Note.— Conspiracy:  trust  combinations  in  trade, 
filcjirallty  of.  See  note  to  People  v.  North  River 
Sugar  Ref .  Go.  2  L.  R.  A.  83;  CarroU  v.  Giles,  4  L.  R. 
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A.  254,  80  8.  C.  412;  Leslie  y.  Lorillard,  1 L.  B.  A.  4B6» 
UO  N.  Y.  619;  Anderson  y.  Jett^  6  L.  R.  A.  890,  U  Ky. 
Law  Rep.  570. 


See  also  42  L.  R.  A.  85. 


imi 


PlTTSBUBOH  CABBON   Co.  Y.  McMiLLIH. 


47 


2.  The  trust  agreemeDt  did  not  by  its  terms 
create  any  copartnership  relatioBship.  The 
creditors  dealt  directly  with,  and  extended 
credit  to  the  trustees  as  principals. 

Smith  ▼.  Andffnon,  L.  R  15  Ch.  Div.  247; 
Carjf  Y.  Oregory,  6  Jones  &  8.  127:  Austin  y. 
Munro,  47  N.  Y.  860;  Ifew  y.  McoU,  78  N.  Y. 
180;  Stam  Y.  Flint,  14  Jones  &  S.  498. 

The  appellant's  right  to  recoYer  this  fund 
antedates  the  trust  contract  and  is  clear  of  all 
its  taint.  The  respondent,  to  succeed,  must 
plant  himself  squarelY  upon  the  tru<st  contract 
and  secure  the  aid  of  the  court  to  enforce  the 
same.    This  is  beside  the  purpose  of  equitY. 

Keene  y.  Kent,  4  N.  Y.  S.  R.  431;  Bishop, 
Cent,  i^  469;  Pom,  Eq.  Jur.  §§  401,  940;  Whar- 
ton, Cont.  ed.  1882,  §  849;  SUers  y.  Lashlev,  6 
T.  R  61;  Sykes  y.  Beadon,  L.  R  11  Ch.  DIy. 
170;  Armstrong  y.  Taler,  24  U.  8.  11  Wheat. 
258  (6  L.  ed.  468);  Thomson  y.  Thomson,  7  Ves. 
Jr.  470;  BneU  y.  Dwight,  120  Mass.  9;  Dunham 
Y.  Preiby,  120  Mass.  285;  Morris  Run  Coal 
Co,  Y.  Barclay  Coal  Co.  68  Pa.  178. 

Mr,  Ansley  WUcoz*  for  respondent: 

Appellant  cannot  set  up  the  illegality  of  its 
own  contract  as  against  the  receiYer,  who  rep- 
reaents  not  only  itself  and  the  other  parties  to 
the  contract,  but  bona  fide  creditors,  who  had 
dealt  with  the  trust  or  combination  and  had 
giYen  credit  to  it  Ib  the  ordinary  course  of 
business.  The  receiYer  represents  primarily 
the  creditors  of  the  insolYcni.  For  this  reason 
he  is  allowed  to  disaflQrm  the  illegal  acts  of  the 
inaolYcnt  and  recover  its  assets  wherever  cred- 
itors might  do  so;  and  in  general  he  unites  in 
himself  all  the  rights  of  creditors  and  of  the 
parties  interested  in  the  insolvent  estate. 

Laws  1858,  chap.  814;  Rules  78,  79,  General 
Rules  olVT?jfMce\Aity-Qsn,  v.  Guardian  Mut. 
L.  Ins.  Co,  77  N.  Y.  272;  Tdhnage  v.  PeU,  7  N. 
Y.  828;  Farmers  A  M,  Bank  y.  Jeriks,  7  Met. 
5ft2;  Honegger  y.  "^ettstein,  15  Jones  &  8.  125, 
94  N.  Y.  262;  Alexander  y.  BOfe,  74  Mo.  516; 
Osgood  Y.  Laytin,  8  Eeyes,  621;  Osgood  y.  Og- 
den,  4  Eeyes,  70;  Litchfield  Bank  y.  Church,  29 
Ck>nn.  150. 

The  plaintiff  cannot  take  advantage  of  the 
illegality  of  its  own  acts  to  defeat  the  rights  of 
creditors,  whether  in  a  suit  brought  directljr  by 
them,  or  by  a  receiver  as  their  representative. 

Broom,  Legal  Max.  pp.  279,  288.  Bee  Litch- 
fidd  Bank  y.  Church,  supra. 

Members  of  a  partnership  cannot  set  up,  as 
against  a  creditor  who  had  dealt  with  the  part- 
nership in  good  faith,  the  fact  that  the  partner- 
ship was  formed  for  an  illegal  purpose,  m  order 
to  defeat  their  OYm  liability  for  a  just  debt. 

See  1  Lindley,  Partn.  £ng.  ed.  201,  206;  Met- 
calfe, Cont  116;  Adams  v.  Creditors,  14  La. 
4ei;  Kinsman  y.  Parkhurst,  59  U.  8.  18  How. 
298  (15  L.  ed.  887). 

Treating  the  contract  as  an  agency,  the  prin- 
cipal could  not  set  up  the  illegality  of  such  a 
contract  as  against  an  innocent  creditor  who 
had  contracted  with  the  agent  in  good  faith,  so 
as  to  defeat  its  liability  for  a  just  debt. 

See  Murray  jr,Vand*rbilt,  89  Barb.  140; 
Wharton,  Ag.  g§  474,  642,  also  gg  25,  26,  249, 
250,820. 

In  cases  of  unlawful  agreements,  where  they 
have  been  executed,  and  new  rights  have 
sprung  up  which  do  not  necessarily  mvolve  the 
enforcement  of  the  unlawful  afirreement  itself, 
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courts  have  refused  to  allow  the  parties  to  de- 
feat such  rights  by  going  back  to  the  unlawful 
agreement,  even  as  between  themselves. 

See  Keene  v.  Kent,  7  N.  Y.  8.  R.  229;  Brook» 
Y.  Martin,  69  U.  8.  2  Wall.  70  (17  L.  ed.  732);. 
Marsh  v.  Bussell,  66  N.  Y.  288;  Wann  v.  KeUy,, 
5  Fed.  Rep.  584;  W.  U,  Teleg,  Co,  y.  Union  Pac, 
R.  Co,  3  Fed.  Rep.  428;  New  York  Cent,  Trust 
Co,  Y.  Ohio  Cent,  R.  Co,  28  Fed.  Rep.  806. 

Andrews*  /.,  delivered  the  opinion  of  the 
court: 

The  finding  that  the  contract  of  March  1,. 
1887,  between  the  plaintiff  and  Edward  C. 
Hawks,  as  trustee  for  the  plaintiff  and  other 
carbon  companies,  was  made  for  unlawful  pur- 
poses, and  was  illegal,  was  not  excepted  to,  and 
IS  to  be  taken  an  incontrovertible  fact  on  this 
appeal.  The  ground  of  illegality  is  not  ex- 
pressly stated,  but  it  is  clearly  to  be  inferred 
from  the  other  findings  and  the  opinion  of  the- 
trial  court  that  the  contract  was  held  to  be 
illegal  for  the  reason  that  it  was  entered  into  ia 
furtherance  of  an  unlawful  combination  be* 
tween  the  plaintiff  and  other  carbon  compa- 
nies in  restraint  of  trade.  The  scheme  of  the 
parties  to  the  combination  was  to  vest  in  a 
common  trustee  the  management  and  control 
of  the  business  of  manufacturing  and  selling- 
CRrbons  for  electric  lighting  theretofore  car- 
ried on  separately  by  the  companies  forming 
the  combmation.  To  this  end  the  several 
companies  were  to  lease  to  the  trustee  their  re 
spectlve  factories,  and  to  operate  them  under 
the  direction  of  the  trustee,  who  was  to  design 
nate  the  kind  of  goods  to  be  manufactured,  fix 
the  prices  at  which  and  the  persons  to  whom 
they  should  be  sold,  purchase  all  materials  and 
supplies,  collect  the  bills  and  pay  out  of  the 
conunon  fund  the  cost  of  production,  and  di- 
Yide  the  net  proceeds  and  profits  of  the  busi« 
ness  between  the  several  parties  to  the  com- 
bination in  a  ratio  fixed  by  the  contracts  of  the 
respective  companies  with  the  trustee. 

The  plaintiff,  when  the  contract  of  March  1, 
1887,  was  made,  had  an  outstanding  contract 
to  furnish  carbons  to  the  Brush  Electric  Light 
Company  from  time  to  time,  and  in  its  con* 
tract  wiui  the  trustee  the  plaintiff  assigned  \xy 
him  all  existing  contracts,  and  the  trustee  as- 
sumed their  performance. 

The  sum  in  controversy  in  this  action  has 
been  paid  into  court  by  the  Brush  Electric 
Light  Company,  being  the  purchase  price  of 
carbons  manufactured  and  delivered  to  that 
Company  in  April,  May  and  June,  1887. 
These  carbons  were  manufactured  at  the  plain- 
tiff's factory,  but  were  billed  in  the  name  of 
the  trustee,  and  delivered  in  performance  of 
the  contract  between  the  plaintiff  and  the 
Brush  Electric  Light  Company,  which  the  trus- 
tee had  assiuned. 

In  or  about  July,  1887,  the  plaintiff  refused 
to  continue  any'longer  In  the  combination. 
Thereupon  an  action  was  commenced  in  the 
Court  of  Common  Pleas  for  Cuyahoga  County, 
in  the  State  of  Ohio,  the  headquarters  of  the 
combination,  by  some  of  the  members  of  the 
combination,  against  the  plaintiff  and  other 
members  thereof,  to  dissolve  and  wiud  up  its 
affairs,  and  the  proceedings  resulted  in  the  ap- 
pointment of  the  present  defendant  as  receiver 
of  the  property  and  assets  of  the  tnisteeship. 
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with  power,  among  other  things,  to  take  pos- 
fleasjon  thereof,  to  collect  the  assets  and  pay 
and  adjast  claims  arising  out  of  the  business. 
No  quesdoB  Is  made  on  this  appeal  as  to  the 
jurisdiction  of  the  Ohio  Court  to  entertain  the 
proceeding  and  make  the  order  appointing 
the  receiyer,  and  it  is  found  that  the  receiver 
duly  qualified  and  entered  upon  the  discbarge 
of  his  duties.  It  is  also  found  that  at  the  time 
of  the  appointment  of  the  receiver  the  trust 
was  insolvent,  and  that  all  the  assets  of  the 
trust  business,  including  the  claim  against  the 
Brush  Electric  Light  Company,  are  insufficient 
to  pay  its  creditors. 

The  plaintiff  stands  in  the  attitude  of  a  party 
to  an  illegal  contract,  claiming  a  fund  which, 
if  the  contract  was  valid,  would  clearly  be- 
long to  the  trust  combination,  and  not  to  the 
plaintiff  as  one  of  its  members.  The  plaintiff 
has  no  standing  to  claim  the  fund  in  opposition 
to  the  clear  import  of  the  trust  agreement,  un- 
less its  repudiation  of  the  contract  in  July, 
1887,  made  the  plaintiff  the  vendor  of  the  car- 
bons delivered  to  the  Brush  Electric  Light  Com- 
pany during  the  time  the  plaintiff  remained  a 
party  to  the  combination.  The  carbons,  it  is 
true,  were  delivered  in  performance  of  the 
plaintiff's  agreement  made  before  the  combina- 
tion was  formed.  But  the  trustee  assumed  per- 
formance by  contract  with  the  plaintiff,  and 
the  Brush  Electric  Light  Company  accepted 
performance  by  him.  To  permit  the  plaintiff 
to  treat  the  debt  as  a  debt  owing  to  it,  and  not 
to  the  trustee,  would  be  permitting  the  plain- 
tiff to  escape  from  the  operation  of  the  rule 
which  denies  relief  to  a  party  to  an  illegal  trans- 
action. The  plaintiff  had  a  right  to  repudiate 
the  contract  oi  March  1, 1887.  Its  stipulations 
could  not  have  been  enforced  against  the  plain- 
tiff. The  plaintiff,  notwithstanding  the  con- 
tract, could  have  sold  its  carbons  to  the  Brush 
Electric  Light  Company  on  its  own  account, 
and  received  pay  for  them.   But  it  did  not  do  so. 

The  agreement  of  March  1, 1887,  was  carried 
out  in  part.  The  carbons  were  manufactured 
b^  ana  for  the  trustee  representing  the  com- 
bmation,  and  were  delivered  to  the  purchaser 
as  the  property  of  the  trust,  by  the  consent  of 
the  plaintiff,  and  the  purchaser  became  the 
debtor  of  the  trust  ana  not  of  the  plaintiff. 
The  repudiation  of  the  trust  agreement  by  the 
plaintiff  after  this  transaction  did  not  purge  its 
previous  participation  in  the  illegal  scheme. 
If  the  Brush  Company  had  not  voluntarily 
paid  the  fund  into  court,  it  would  be  a  grave 
question  whether  the  plaintiff  could  have  en- 
forced a  recovery  against  that  company,  al- 


though there  was  no  adverse  claimant.  See 
DeWiU  V.  Britbane,  16  N.  ¥.'508;  Johnson  v. 
Bu9h,  8  Barb.  Ch.  207;  Talmage  v.  PeU,  7  N. 
Y.  838. 

But  as  between  the  plaintiff  and  the  receiver 
of  the  trust  combination,  the  latter  is,  we  think, 
clearly  entitled  to  the  fund.  It  is  claimed  that 
no  action  could  have  been  maintained  by  the 
trustee  representing  the  trust  combination, 
against  the  Brush  Electric  Light  Company,  to 
recover  the  purchase  price  of  the  carbons,  for 
the  reason  that  the  illegality  of  the  combination 
would  have  constitute  a  good  defense.  As- 
suming this  predicate,  it  is  then  asserted  that 
the  receiver  stands  in  the  same  position,  and 
his  title  is  subject  to  the  same  infirmity,  as  that 
of  the  combination  which  be  represents.  With- 
out considering  the  assumption  upon  which 
this  proposition  is  based,  it  is  a  sufficient  an- 
swer to  the  proposition  asserted  that  the  re- 
ceiver unites  m  himself,  not  only  the  right  of 
the  trust  combination,  but  the  right  oi  cred- 
itors, and  that  he  may  assert  a  claim  as  repre- 
senting creditors  which  he  might  be  unable  to 
assert  as  a  representative  of  the  combination 
merely.  The  general  rule  is  well  established 
that  a  receiver  takes  the  title  of  the  corporation 
or  individual  whose  receiver  he  is,  and  that  any 
defense  which  would  have  been  good  against 
the  former  may  be  asserted  against  the  latter. 
But  there  is  a  well-recognized  exception  which 
permits  a  receiver  of  an  insolvent  individual  or 
corporation,  in  the  interest  of  creditors,  to  dis- 
affirm dealings  of  the  debtor  in  fraud  of  their 
rights.  QUUt  V.  Moody,  3  N.  Y.  479;  Porter  ▼. 
Williams,  9  N.  Y.  142;  Curtis  v.  Leavitt,  15  N. 
Y.  9,  108. 

Assuming  that  the  trustee  could  not  have  re- 
covered of  the  Brush  Electric  Li^ht  Company 
for  the  reasons  suggested,  it  would  be  a  very 
strange  application  of  the  doctrine  that  no  right 
of  action  can  spring  from  an  illegal  transaction 
which  should  deny  to  innocent  creditors  of  the 
combination,  or  to  the  receiver  who  represents 
them,  the  right  to  have  the  debt  collected  and 
applied  in  satisfaction  of  their  claim.  The 
just  rule  of  the  common  law,  that  the  courts 
will  not  lend  their  aid  to  enforce  illegal  trans- 
actions at  the  instance  of  a  party  to  the  Ulegal- 
ity,  would  be  misapplied  if  permitted  to  be 
used  to  prevent  the  recovery  and  application 
of  the  fruits  of  the  transaction  for  the  payment 
of  honest  creditors. 

We  think  the  judgment  is  right,  and  it  should 
therefore  be  affirmed. 

All  concur. 


NEW  JERSEY  COURT  OP  ERRORS  AND  APPEALS. 


GRIGGS,  mff,  in  Err,, 

V. 

STONE  et  ah 

(..-.N.  J.  L...-.) 

1.   Work  done  in  en^prnTlng^  npon  eop- 
per  Ti»f>ii^,  patterns  to  be  printed  on  cloth,  ore- 

NoTS.— See  Conrow  v.  LitUe,  6  L.  R.  A.  008, 115  N. 
T.887. 
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ates  DO  hen  on  olotb-printlnff  machines  which  are 
sold  as  complete  without  shells,  under  Rev.,  p. 
609,  §  5,  or  Supp.  Rev.,  p.  466,  $  8,  giving  a  Uen  for 
work  done  upon  ''fixed  machinery**  or  '^fixtures 
for  manufacturing  purposes.** 

8.  A  lien  on ''fixed  machinery**  or  **flz- 
tures  for  manufacturing  purposes  **^will  not  b* 
extended  in  case  of  doubt  to  machinery  of  such  a 
character  that  a  oommon-law  lien  may  be  bad 
upon  it. 

(February  0, 1890.) 
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ERROR  to  the  Circuit  Court  for  Passaic 
Conuty  to  review  a  judgmeut  in  favor  of 
plaintiffs  in  an  action  to  enforce  an  alleged 
mecbanics'  lien.     Beverged. 
The  facts  sufficient! v  appear  in  the  opinion. 
Mr,  ThonuM  M.  ttoore  for  plaintiff  in 
error. 
Jfr.  Joseph  Conlt  for  defendants  in  error. 

McGiU.  Oh.,  delivered  the  opinion  of  the 
<rourt: 

The  defendants  in  error  under  tbo  5th  sec- 
tion of  the  Mechanic's  Lien  Act  (Rev.  669), 
claim  a  lien  u^n  two  cloth  printing  machines 
fixed  in  the  soil,  in  buildings  belont^inff  to  the 
Passaic  Bleacbery,  because  of  work  done  in 
engraving,  upon  copper  shells,  patterns  to  be 
printed  on  cloth.  These  shells  are  cylinders 
which  fit  on  mandrels  or  rollers  constructed 
with  the  printinff  machines.  A  protrusion 
from  the  inside  of  the  shell,  called  a  "feather" 
(of  uniform  size  in  all  shells),  fits  a  groove  in 
the  mandrel,  and  keeps  it  from  slipping  as  the 
mandrel  revolves.  The  printing  machmes  are 
aold,  in  this  country  and  in  England,  as  com- 
plete without  shells.  Shell-making  is  a  distinct 
indttstrj.  The  manufacturers  of  the  printing 
machines  do  not  make  them.  In  fitting  a 
shell,  it  is  necessary  that  its  internal  diameter, 
or  bore,  shall  correspond  with  the  diameter  of 
the  mandrel  of  the  machine  by  which  it  is  used, 
but  in  all  other  respects  the  machine  is  adjust- 
able, within  limits,  to  the  use  of  any  shell. 
Sizes  of  mandrels  and  bores  of  shells  are  regu- 
lated by  agreement  between  manufacturers,  so 
that  any  size  of  either  may  be  ordered  by  an 
agreed  designation,  without  special  measuring 
or  fitting.  For  instance,  the  mandrels  of  the 
machines  of  the  Bleachej^  Company  are  of  that 
size  which  requires  the  shells  to  be  used  by 
them  to  have  what  is  called  an  '*E  bore.'*  A 
single  pattern  is  engraved  upon  the  external 
surface  of  each  shell,  and  hence  a  printer's 
shells  most  be  as  numerous  as  the  patterns  he 
prints. 

The  Passaic  Bleachery  has  5(X)  shells,  and 
only  two  printing  machines.  The  defendants, 
who  are  engravers  in  the  City  of  Newark,  have 
engraved  patterns  upon  76  of  these  500  shells. 
The  shells  upon  which  they  are  worked  were 
delivered  into  their  possession  at  their  place  of 
business,  and,  after  the  work  of  engraving  was 
done,  were  returned  to  the  bleachery.  The 
defendants  did  not  do  any  work  upon  the 
printing  machines  themselves,  and  did  not  do 
anything  to  the  shells  which  affected  their  me- 
chanical connection  with  those  machines.  The 
lien  is  claimed  simply  because  of  the  engrav- 
ing. By  the  surrender  of  the  possession  (S  the 
shells,  after  the  engraving  was  completed,  the 
lien  which  the  common  law  gave  upon  them 
was  lost.  The  contention  now  is  that,  by  the 
Statute,  a  lien  can  be  had  upon  the  printing 
machines  as  for  work  done  in  the  construction 
or  alteration  of  "fixed  machinery,"  or  of  "fix- 
tures for  manufacturing  purposes."  Rev.  p. 
660,  §  6;  Bupp.  Rev.  p.  456,  §  8. 
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The  two  printing  machines  are  admitted  to 
be  "fixed  machinery,"  within  the  intendment 
of  the  Statute.  It  is  obvious  that  the  simple 
question  now  to  be  considered  is  whether  the 
shells  are  parts  of  the  printing  machines.  If 
they  are  parts  of  them,  it  is  apparent  that  the 
lien  claimed  must  extend,  not  only  to  the  ma- 
chines, but  ateo  to  the  5(X)  shells  which  are 
held  for  use  by  them.  The  test  by  which  this 
question  should  be  determined  is  the  inquiry 
whether  the  shells  are  essential  to  the  com- 
pleteness of  the  machines  for  the  purposes  for 
which  the  machines  were  designed.  It  has 
been  held  in  several  cases,  which  suggested 
this  test,  that  rollers  specially  fitted  for  a  ma- 
chine designed  for  rolling  iron  are  parta  of  it, 
because,  without  tbem,  that  machine  cannot 
perform  its  functions,  and  would  not  pass  as 
complete;  and,  as  well,  that  duplicate  rollers 
fitted  to  such  a  machine  are  parts  of  it,  because 
their  design  is  to  render  the  machine  more  effi- 
cient. The  plain  purpose  of  the  rolling-mill  is 
to  reduce  iron  to  shape.  Without  rollers,  it 
cannot  accomplish  this  purpose,  and  hence  it  is 
not  complete  or  salable  without  rollers.  The 
office  of  the  printing  machine  is  not  to  itself 
print,  but  to  apply  Uiat  whichprints  to  that 
which  is  to  be  printed  upon.  When  sold,  it  is 
considered  as  complete  without  shells,  just  as 
the  iron-rolling  machine  is  complete  without 
the  iron  upon  which  it  operates.  It  stands 
upon  the  footing  of  the  book-printing  press, 
which  is  complete  without  types  or  stereotype 
or  electro-type  plates  which  it  applies  to  paper. 
I  do  not  conceive  that  a  workman  who  alters, 
or  even  constructs,  one  of  10,000  stereotype 
plates  used  by  a  book  publisher,  could  claim  a 
lien  upon  the  publisher's  presses  and  his  10,000 
plates  as  part  of  that  press.  It  is  evident  that, 
to  avoid  such  an  absurdity,  the  plate  must  be 
regarded  as  a  separate  article,  that  the  press  is 
designed  to  use.  I  think  it  is  plain  that  the 
shells  were  not  parts  of  these  printing  ma- 
chines. 

But,  if  the  question  whether  the  shells  are  to 
be  regarded  as  parts  of  the  printing  machines 
be  doubtful,  it  appears  to  me  that  the  court's 
conclusion  in  this  case  may  rest  upon  another 
ground.  The  purpose  of  the  Statute  is  to  af- 
ford mechanics  a  lien  upon  machinery  of  which 
they  cannot  have  such  possession  as  would  give 
tbem  a  lien  by  the  common  law.  The  statu- 
tory  lien  is  confined  to  "fixed  machinery.*' 
With  this  purpose  of  the  Statute  in  view,  it 
follows  that,  where  machinery  is  of  such  a 
character  that  the  common-law  lien  may  be 
bad  upon  it,  doubts  should  not  be  so  resolved 
as  to  hold  the  machinery  to  be  also  subject  to 
lien  under  the  Statute.  In  other  words,  in 
such  cases  doubts  should  be  resolved  against 
the  statutory  lien. 

Here  the  aefendants  in  error  at  one  time  had 
a  lien  by  the  common  law.  Upon  these  grounds 
I  think  that  the  judgment  below  should  be  re- 
versed. 

Mevei*aed  unanimously. 


so 
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STATE  OP  GEORGIA 

Charles  TUTTY. 
STATE  OP  GEORGIA 

V. 

Rose  WARD. 
(....Fed.  Rep ) 

*1.  By  the  Bettled  policy  of  the  State  of 
Georg^  utmrriabge  relAtions  between 
white  persons  and  persons  of  African  descent  are 
forever  prohibited,  and  by  the  Statutes  of  the 
State  such  marriages  are  declared  null  and  void. 

£•  Theae  Statutes  have  been  held  to  be  in  ac- 
cordance with  the  Constitution,  by  the  supreme 
appellate  tribunal  of  the  State. 

8.  The  Statutes  of  the  State  also  de- 
clare that  all  marriages  solemnized  in  another 
State,  by  parties  intending  at  the  time  to  reside 
in  Georgia,  shall  have  the  same  legal  effect  as  if 
solemnised  in  the  latter  State,  and,  further,  that 
pcuties  residing  in  Georeria  cannot  evade  the  pro- 
visions of  Its  laws  as  to  marriage  by  going  into 
another  State  for  the  solemoization  of  the  mai*- 
riage  ceremony. 

4.  The  contract  of  marriage  is  not  a 
**  contract**  within  the  meaning  of  the  provis- 
ion in  the  Oonstitution  of  the  United  States  pro- 
hibiting States  from  impairing  the  obligation  of 
a  contract 

6.  Blarria^  is  more  than  a  contract. 

It  is  an  institution  which  is  the  foundation  of  the 
family  and  of  society;  the  rights  and  qualifications 
of  the  parties  thereto  depend  upon  the  legislation 
of  the  State  aa  controlled,  for  the  benefit  of  the 
entire  community,  by  principles  of  public  policy. 

6«   Where  the  statutory  law  is  silent  as  to 

the  effect  of  marriages  between  persons  domiciled 
in  a  State  and  who  leave  it  with  the  purpose  of 
solemnizing  the  marriage  elsewhere,  to  evade  such 
laws,  but  intending  to  return  and  live  therein,  the 
marriage  may  be  upheld  where  the  inhibition  re- 
lates to  form,  ceremony  or  qualifications  depeod- 
ing  on  age  or  like  condition. 

7.  When*  however,  the  marriage  is  in- 
hibited by  a  positive  policy  of  the  State,  as  af- 
fecting the  morals  and  good  order  of  society  and 
leading  to  serious  social  evils,  the  marriage  will 
be  held  void. 

8.  Where  the  State  has  enacted  legfisla- 
tion  declaratory  of  the  effect  of  marriages,  ez- 
traterritorially,  of  its  citisens,  who  thus  seek  to 
evade  its  positive  policy  and  penal  laws,  the  Stat- 
ute affords  the  rule  of  decision. 

9.  Where  Tutty*  a  irhite  man,  and 
Ward,  a  neg^ro  woman,  were  indicted  In  the 
state  courts  for  fornication,  and  thereafter  re- 
paired to  the  District  of  Columbia  and  were  mar- 
ried, immediately  returolng  to  Georgia,  and 
thereupon  attempted  to  remove  into  the  United 
States  court  the  indictmeats  pending  against 
them,  the  petition  for  removal  was  denied  and  the 
indictments  remanded  to  the  court  of  the  State. 


0 


(February  i,  1890.) 

N  motion  to  remand  to  the  state  court  causes 
arising  from  indictments  for  fomicatiOD, 
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which  had  been  removed  from  such  court  to 
the  federal  court  for  trial  for  the  alleged  rea- 
son that  they  presented  federal  questions* 
Orantrd, 

The  case  is  fully  stated  in  the  opinion. 

Mr.  W.  Wallace  Eraser,  Solieitor-Gen- 
eralf  for  the  motion. 

Mr,  James  Atkins,  contra, 

Speer,  J,,  delivered  the  following  opinion r 

It  appears  from  the  motion  to  remand,  aa 
well  as  from  the  petition  for  removal  before- 
the  court,  that  the  defendant,  Charles  Tutty,^ 
has  been  for  many  years  a  citizen  and  resident 
of  Liberty  County,  in  this  State.  The  grand 
jury  of  that  county  presented  an  indictment, 
against  Tutty,  charging  him  with  the  statuto^ 
crime  of  fornication  on  the  Ist  day  of  Aprils 
lb89,  and  at  other  times,  with  one  Rose  Ward» 
a  woman  of  African  descent,  and  formerly  a. 
slave,  also  a  citizen  of  the  State  of  Georgia  and 
domiciled  in  the  County  of  Liberty. 

It  appears  further  that  after  the  indictment 
was  found  the  said  Tutty  and  the  said  Rose 
Ward,  or  Rose  Tutty,  as  she  calls  herself,  re- 
paired to  the  District  of  Columbia  and  were 
married  there  in  accordance  with  what  are  un- 
derstood to  be  the  laws  of  the  United  States  for 
that  District. 

At  the  trial  term  of  the  Superior  Court  of 
Liberty  County,  to  wit:  on  the  8d  day  of  De- 
cember, 1889,  and  before  the  trial  of  the  crim- 
inal  indictments  above  mentioned,  both  of  the 
parties  indicted  presented  to  the  state  court  pe- 
titions for  the  removal  of  the  cases  for  trial  into 
this  the  circuit  court  of  the  United  States  for 
this  district.  The  petitions  are  practically  iden- 
tical. They  recite  the  substance  of  the  mdict- 
ment.  They  deny  the  fornication.  They  state^ 
that  the  relations  between  the  parlies,  which, 
are  described  more  in  detail  in  the  petition,  "ex- 
isted at  a  time  when  she  (Rose  Ward  or  Rose 
Tutty)  was  petitioner's  lawful  wife  or  under 
circumstances  in  which  he  and  she  were  and 
are  secured  from  lawful  prosecution  in  the 
manner  attempted  in  said  case.  That  petitioner 
had  been  duly  married  to  said  Rose  in  the  Dis- 
trict of  Columbia,  and  the  acts  which  are 
charged  to  have  been  done,  if  done  at  all,  were 
and  are  under  their  lawful  executed  contractor 
marriage  with  each  other  in  full  accordance 
with  the  requirements  of  the  laws  then  in  force 
in  said  District  of  Columbia.  Petitioners  fur- 
ther state  that  the  prosecution  against  them  is 
based  upon  a  law  of  (Jeors^ia  forever  prohibit- 
ing the  relation  of  marriage  l)etween  white  per- 
sons and  persons  of  African  descent.  That 
such  law  denies  to  the  petitioners  the  right  se- 
cured to  them  by  the  Constitution  and  laws  of 
the  United  States,  providing  for  equal  civil 
rights  of  themselves  and  all  other  citizens  of 
the  United  States,  to  protection  against  the  laws^ 
in  a  State  impairing  the  obligation  of  contracts. 

The  Honorable  Robert  Falligant,  of  the  su- 
perior court,  declined  to  entertain  these  mo- 
tions, whereupon  the  defendants  filed  in  this 
court  a  certified  transcript  of  the  record  of  the 
proceedings  of  the  superior  court,  and  on  the 
first  day  of  the  term,  the  court  having  heexk 
notified  that  the  Solicitor-Qeneral  of  the  Eaa^ 
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era  Judicial  Circuit,  who  is  the  counsel  repre- 
senting the  State  of  Georgia  in  its  criminal 
prosecutions,  would  move  to  remand  the  causes 
to  Uie  court  whence  the  transcript  was  taken, 
r^ularlj  assigned  the  hearing  of  the  said  mo- 
tion fur  trial.  The  motion  to  remand,  which 
the  court  required  to  he  in  writing,  presents 
several  grounds: 

1.  It  is  insisted  the  case  should  be  remanded 
because  the  defendants  made  no  appearance  in 
the  state  court,  and  that  their  bonds  were  es- 
treated; that  their  counsel,  James  Atkins,  Esq., 
admits  that  he  advised  his  clients  to  remain 
away  from  said  state  court  as  it  was  not  neces- 
sary* that  tbey  should  be  there  in  person  when 
said  motion  for  removal  was  made. 

2.  Because  it  appears  that  the  indictments 
asaiost  tbe  defendants  charged  the  offense  to 
have  been  committed  on  the  1st  day  of  April, 
1^89.  whereas  it  is  not  pretended  that  the  al- 
leered  nr.nrria^e  took  place  until  the  15th  day  of 
the  s:in:c  month. 

8.  B'v'cnuse  the  defendants  have  been  citizens 
and  domiciled  in  the  County  of  Liberty  for 
many  years;  that  the  defendant  Rose  Ward  was 
born' a  slave;  that  they  removed  to  Chatham 
County  after  the  finding  of  the  indictment,  but 
that,  while  domiciled  in  the  County  of  Liberty 
and  citizens  of  the  State,  they  went  to  the  Dis- 
trict of  Columbia,  and  were  married  there  in 
order  to  evade  the  laws  of  the  State  of  G^rgia, 
prohibiting  marriages  between  whites  and 
blacks,  and  that  immediately  after  said  mar- 
ria^  they  returned  to  the  County  of  Liberty. 

The  defendants  filed  affidavits  to  the  effect 
that  tbeir  lives  would  have  been  in  danger  had 
they  attended  court  in  Liberty  County,  as  they 
were  bound  to  do  by  their  bond,  but  they  do 
not  indicate  any  satisfactory,  or,  indeed,  credi- 
ble, reason  for  that  statement. 

Without  bestowing  very  great  attention  on 
the  tech  nical  reasons  urged  for  remanding  these 
cases,  it  is,  in  the  opinion  of  the  court,  the 
wisest  and  most  serviceable  course  to  consider 
and  decide  the  motion  upon  the  grave  and  im- 
portant question  which  it  presents. 

Does  the  law  of  the  State  which  prohibits 
and  makes  void  a  marriage  between  inaividuals 
of  the  Caucasian  and  of  the  African  races  de- 
prive the  parties  in  this  case  of  their  rights, 
guaranteed  to  them  by  the  Constitution  and 
Jaws  of  the  United  States,  or,  to  state  the  ques- 
tion as  it  is  more  narrowly  presented  by  the 
petition  of  the  defendants,  do  the  statutes  of 
the  State  have  the  effect  to  violate  the  obliga- 
tion of  the  marriage  contract  in  the  sense  in 
which  the  Constitution  of  the  United  States  in- 
hibits state  action  which  violates  the  obligation 
of  a  contract?  It  would,  perhaps,  be  impossi- 
ble to  overstate  the  importance  of  this  question 
under  the  grave  and  unsettled  relations  which 
exist  between  the  distinct  races  now  inhabiting 
a  large  portion  of  these  United  Slates,  and  it 
will  not  be  wise  nor  patriotic  for  the  court  to 
evade  the  vital  point  of  decision  as  might  per- 
haps be  done  in  this  case. 

By  a  fettled  policy  of  this  State,  a  policy 
adopted  with  the  purpose  to  preserve,  as  far  as 
the  laws  may  accomplish  that  result,  the  purity 
and  integrity  of  the  races  inhabiting  the  State, 
it  is  declared,  (Code,  section  1768): 

"Marriage  relations  between  white  persons 
and  p.*rson8  of  African  descent  are  forever  pro- 
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hibited,  and  such  marriages  shall  be  null  and 
void." 

Section  4572,  Code,  presents  the  penalty  for 
adultery  or  fornication  between  individuals  of 
the  races,  and  under  this  section  the  indict- 
ments against  the  defendants  were  found. 

Section  1710  of  the  Code  provides  as  follows: 

"All  marriages  solemnized  in  another  State 
by  parties  intending  at  the  time  to  reside  in 
this  State  shall  have  the  same  legal  conse- 
quence as  if  solemnized  in  this  State.  Parties 
residing  in  this  State  cannot  evade  any  part  of 
the  provisions  of  its  laws  as  to  man-iage  by  go- 
ing into  another  State  for  the  solemnization  of 
the  marriage  ceremony." 

It  will  thus  be  seen  how  clearly  recognized 
and  distinctly  fixed  is  the  purpose  of  the  State 
of  Georgia  to  prohibit  within  its  borders  mis- 
cegenation as  the  result  of  marriages  between 
the  white  and  black  races. 

These  Statutes  have  received  judicial  con- 
struction bv  the  Supreme  Court  of  the  State  at 
a  period  when  its  judges  were  widely  known, 
not  alone  for  their  conservatism,  their  devotion 
to  the  Constitution  of  the  common  country, 
their  broad  and  tolerant  liberalt^  of  opinion, 
but  also  for  their  profound  learning  and  con- 
spicuous intellectual  power. 

In  Scott  V.  State,  39  Ga.  321,  this  decision 
will  be  found:  Leopold  Daniels,  a  French  man, 
had  married  Charlotte  Scott,  a  negro  woman. 
They  were  indicted  for  cohabiting,  and  thus 
the  question  arose. 

Chief  Justice  Joseph  E.  Brown  pronounced 
the  unanimous  opinion  of  the  court,  of  which 
the  other  members  were  the  Hon.  H.  F.  McCay, 
more  lately  the  United  States  Judge  for  the 
Northern  District  of  Georgia,  and  the  Hon, 
Hiram  Warner,  afterwards  himself  the  illus- 
trious chief  justice  of  the  Stnte. 

Of  the  law  Oh^f  Justice  Brown  makes  these 
observations: 

"I  do  not  hesitate  to  say  that  it  was  dictated 
by  wise  statesmanship,  and  has  a  broad  and 
solid  foundation  in  enlightened  policy,  sus- 
tained by  sound  reason  and  common  sense. 
The  amalgamation  of  the  races  is  not  only  un- 
natural, but  is  always  productive  of  deplorable 
results.  Our  daily  observations  show  us  that 
the  offspring  of  these  unnatural  connections  are 
generally  sickly  and  effeminate,  and  that  they 
are  inferior  in  physical  development  and 
strength  to  the  full  blood  of  the  other  races. 
It  is  sometimes  urged  that  such  marriages 
should  be  encouraged  for  the  purpose  of  ele- 
vating the  inferior  race.  The  repW  is,  that 
such  connections  never  elevate  the  in^rior  race 
to  the  position  of  the  superior,  but  tbej  bring 
down  the  superior  to  that  of  the  mferior. 
They  are  productive  of  evil,  and  evil  only, 
without  any  corresponding  good." 

The  court  was  unanimous  that  the  law  was 
constitutional,  and  Uie  conviction  of  the  par- 
ties was  affirmed. 

An  identical  conclusion  was  reached  by  this 
court.  Judge  Erskine  pronouncing  the  decision, 
in  the  case  of  Hobbe^ud  Johnson,  1  Woods,  537. 

The  section  of  the  Code  above  quoted  is  in- 
terpreted, and  is  held  not  to  be  an  infraction  of 
the  14th  Amendment  of  the  Constitution  of  the 
United  States,  or  of  the  laws  Congress  has 
made  for  its  enforcement. 

In  the  course  of  his  opinion,  page  ft40.  Judge 


es 


United  States  CiKctiT  Coubt,  Southjibn  DibiuiCT  of  Gaobgia. 


J?'kb., 


Erskine  says:  "Nor,  I  apprehend,  is  marriage 
considered  to  be  embraced  within  that  clause 
of  section  10  of  article  1  of  the  National  Con- 
stitution, which  prohibits  the  State  from  passing 
any  law  impairing  the  obligation  of  contracts." 

He  quotes  the  declaration  of  Chief  Justice 
Harshall,  in  Dartmouth  College  ▼.  Woodward, 
17  U.  B.  4  Wheat.  618  [4  L.  ed.  629],  that  "the 
provision  in  the  Constitution  has  never  been 
understood  to  embrace  contracts  other  than 
those  which  respect  property  or  some  object  of 
value,  and  confer  rights  which  may  be  asserted 
in  a  court  of  justice.  It  has  never  been  under- 
stood to  restrict  the  general  ri°^hts  of  the  Leg- 
islature to  legislate  on  the  subject  of  divorce." 

In  another  part  of  the  opinion,  the  same 
great  magistrate  said:  "The  framers  of  the 
Constitution  did  not  intend  to  restrain  the 
States  in  the  regulation  of  civil  institutions 
adopted  for  internal  ffovemment." 

«/tMi^6  Erskine  concludes  that  it  is  plain  that 
the  institution  of  marriage  is  not  technically  a 
contract,  nor  can  it  be  said  to  be  related  to 
property.  He  quotes  the  declaration  of  Mr. 
Bishop:  * 'All  our  marriage  and  divorce  laws 
are  slate  laws  and  state  statutes,  the  national 
courts  with  us  not  having  cognizance  of  the 
matter  within  our  localities."  1  Bishop,  Mar. 
and  Div.  §  87. 

Calling  attention  to  the  fact  that  the  state 
marriage  reflations  did  not  deny  to  a  citizen 
the  equal  protection  of  the  laws,  for  the  pun- 
ishment oi;  penalty  adjudged  to  the  colored 
citizen  found  guiltv  of  fornication  is  like  that, 
and  none  other,  which  is  inflicted  on  the  white 
citizen,  he  holds  that  the  sections  of  the  Code 
•of  Georgia  which  inhibit  marriage  between 
white  persons  and  persons  of  African  descent, 
and  which  provide  for  the  punishment  of  the 
colored  and  white  persona  who  are  found  guilty 
of  the  crime  of  fornication,  are  not  in  violation 
of  the  Constitution  of  the  United  States,  and 
the  relators  were  remanded  to  the  state  courts. 

The  conclusion  of  Judge  Erskine,  that  the 
marriage  contract  is  not  contemplated  by  the 
prohibition  of  the  Constitution  of  the  United 
btates  airainst  the  impairment  of  contracts  by 
state  legislation,  has  been,  subsequently  to  the 
rendition  of  the  decision  above  quoted,  fully 
sustained  by  two  decisions  of  the  Supreme 
€ourt  of  the  United  States.  In  the  case  of 
Maynard  v.  HiU,  125  U.  S.  190  [31 L.  ed.  654], 
it  was  held  that  marriage  is  something  more 
than  a  mere  contract,  though  founded  upon  an 
agreemen t  by  the  parties.  When  once  formed, 
a  relation  is  created  between  the  parties  which 
they  cannot  change,  and  the  rights  and  obliga- 
tions of  each  depend,  not  upon  their  agreement, 
but  upon  the  law,  statutory  or  common.  It  is 
an  institution  of  society,  regulated  and  con- 
trolled by  public  authority.  Legislation,  there- 
fore, affecting  this  institution,  or  annulling  a 
relation  between  parties,  is  not  within  the  pro- 
hibition of  the  Constitution  of  the  United 
States  against  the  impairment  of  a  contract  by 
such  legislation.  It  may  be  observed  that  this 
decision  was  rendered  upon  the  effect  of  terri- 
torial le^slation  annulling  a  marriage.  A  for- 
tiori, this  announcement  will  control  with  ref- 
erence to  the  legislation  of  a  State. 

The  language  of  Mr,  Justice  Fields  is  pecu- 
liarly apposite  and  instructive  with  reference 
to  the  important  controversy  before  the  court. 
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On  page  205  [657]  of  the  decision,  he  de- 
clares- * 'Marriage,  as  creating  the  most  im- 
portant relation  in  life,  as  having  more  to  do 
with  the  morals  and  civilization  of  a  people 
than  any  other  institution,  has  always  b^n 
subiect  to  the  control  of  the  Legislature." 

He  cites  many  cases  where  the  Legislatures  of 
States  have  annulled  marriages.  He  calls  at- 
tention to  the  fact  that  this  power  was  formerly 
exercised  by  the  Parliament  of  England,  and  it 
may,  with  reason,  be  asked,  if  this  power  has 
been  formerly  exercised  by  state  Legislatures 
after  a  marriage  has  been  contracted,  may  it 
not,  with  more  of  force  and  reason,  be  exerted 
to  prevent  the  marriage,  if  it  would  be  objec- 
tionable and  contrary  to  public  policy? 

Upon  the  main  point  on  which  the  de- 
fendants here  rely,  the  learned  justice  say»: 
*'The  only  inconsistency  suggested  is,  that  it 
impairs  tne  obligation  of  the  contract  of  mar- 
riage. Assuming  that  the  prohibition  of  the 
Federal  Constitution  against  the  impairment  of 
contracts  by  state  legislation  applies  equally,  as 
would  seem  to  be  the  opinion  of  the  Supreme 
Court  of  the  Territory,  to  legislation  by  terri- 
torial legislatures,  we  are  clear  that  marriage 
is  not  a  contract  within  the  meaning  of  the 
prohibition." 

He  quotes  the  language  of  Chief  Justice  "M^r- 
shall,  quoted  supra.  With  reference  to  mar- 
ria^,  he  says:  "It  is  an  institution  in  the 
maintenance  of  which  in  its  purity  the  public 
is  deeply  interested,  for  it  is  the  foundation  of 
the  family  and  of  society,  without  which  there 
would  be  neither  civilization  nor  progress. 
This  view  is  well  expressed  by  the  Supreme 
Court  of  Maine  in  Adams  v.  Palmer,  61  Me. 
481,  483." 

It  will  be  interesting  and  important  to  con- 
sider the  language  of  tnis  case,  to  which  Justice 
Field  quotes  with  approval. 
^  Chiff  Justice  Appleton  declares  that  '*  when 
the  contracting  parties  have  entered  into  the 
married  state,  they  have  entered  into  a  new  rela- 
tion, the  rights  and  obligations  of  which  rest, 
not  upon  their  agreement,  but  upon  the  law  of 
the  State,  statutory  or  common,  which  defines 
and  prescribes  those  rights,  duties  and  obliga- 
tions. They  are  of  law,  not  of  contract.  Their 
rights  under  it  are  determined  by  the  will  of 
the  sovereign,  as  evidenced  by  law.  It  lb  not, 
then,  a  contract  within  the  meaning  of  the 
clause  of  the  Constitution  which  prohibits  the 
impairing  of  the  obligation  of  contracts.  It  is, 
rather,  a  social  relation,  a  creation  of  the  law 
itself;  a  relation  of  the  utmost  importance  as 
affecting  the  happiness  of  individuals,  the  first 
step  from  barbarism  to  incipient  civilization, 
the  purest  tie  of  social  life,  and  the  true  basis 
of  human  progress." 

And  the  Cnitf  Justice  cites,  In  support  of 
this  opinion,  the  case  of  Maguire  ▼.  Maouire, 
7  Dana,  181,  183,  and  Ditson  y.  Ditson,  4  R  L 
87,  101.  In  the  first  of  these,  the  Supreme 
Court  of  Kentucky  said  that  marriage  was 
more  than  a  contract;  that  it  was  the  most 'ele- 
mentary and  useful  of  all  the  social  relations 
regulated  and  controlled  by  the  sovereign  power 
of  the  State  and  might  be  abrogated  by  the  sov- 
ereign will  whenever  the  public  good  would 
thereby  be  subserv^;  that  being  more  than  a 
contract,  and  depending  especially  upon  the 
sovereign  will,  it  was  not  embraced  by  the  con- 
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■titntioDal  inhibition  of  legislative  Acts  impair- 
ing the  obligation  of  coniracts. 

The  Supreme  Court  of  Rhode  Island,  in  the 
case  above  quoted,  declares  it  is  not  a  contract 
in  the  sense  in  which  the  obligation  may  not 
be  impaired,  but  one  of  the  domestic  relations. 

In  ^ade  v.  Kalbfleisefi,  58  N.  Y.  282,  it  is 
declared  to  be  more  than  a  contract,  its  rela- 
tions always  regulated  by  the  government.  It 
partakes  more  of  the  character  of  an  institu- 
tion, regulated  and  controlled  b^  public  au- 
thority, upon  principles  of  public  policy  for 
the  benefit  of  the  communitv. 

In  Nod  Y,  Ewing,  9  Ind.  87,  it  is  declared  to 
be  **in  every  enlightened  government,  pre  emi- 
nently the  basis  of  civil  institutioos  and  thus 
an  object  of  the  deepest  public  concern ." 

The  illustrious  Story,  in  his  great  work  on 
the  Conflict  of  Laws,  paragraph  108,  note, 
fully  sustains  this  view:  '*It  follows  within 
the  full  precincts  of  absolute  and  paramount 
administration  by  the  controlling  authority, 
that  the  marriage  contract  is  not  within  the 
provision  of  the  inhibitory  clause  of  the  Con- 
stitution denying  to  the  State  the  power  to  im- 
pair contracts." 

This  doctrine  has  been  repeated  by  the  Su- 
preme Court  of  the  United  States  in  Uie  case  of 
Hunt  V.  Hunt,  131  U.  8.  Appendix  clxv.  \8, 
C.  in  its  place  chronologically  24  L.  ed.  1109]: 
"The  contract  of  marriage  is  not  a  contract 
within  the  meanin^^  of  the  provision  in  the 
Constitution  prohibiting  States  from  impairing 
the  obligation  of  contracts." 

In  the  case  of  Kinney  v.  Com,  80  Gratt.  858, 
82  Am.  Rep.  690,  the  precise  question  in  this 
case  was  decided  adversely  to  the  defendants 
here.  There  a  negro  man  and  a  white  woman 
domiciled  in  Yirjrinia,  went,  as  in  this  case,  to 
the  District  of  Columbia,  and  were  regularly 
married,  and  after  remaining  there  ten  da^s  re- 
turned to  their  home  in  Virginia  and  continued 
to  reside  there  as  husband  and  wife.  The  law 
of  Virginia,  like  the  law  of  Georgia,  prohibits 
marriages  between  white  persons  and  negroes. 
It  was  held  that  the  parties  were  liable  to  in- 
dictment in  Virginia  for  lewd  and  lascivious 
cohabitation;  that  the  marriage  in  the  District 
of  Columbia  was  a  mere  evasion  of  the  laws  of 
Virginia,  and  could  not  be  pleaded  in  bar  of 
the  prosecution.  The  case  is  therefore  pre- 
cisely in  point.  There  the  argument  was  made 
that  the  laws  of  a  State,  with  reference  to  mar- 
riage, could  not  operate  extra  territorium.  Con- 
ceding the  general  rule,  the  learned  court  pro- 
ceeded to  point  out  the  exceptions,  citing  Mr, 
Justice  Story,  in  his  work  on  the  Conflict  of 
Laws,  section  118a.'  *'The  most  prominent,  if 
not  the  only  known,  exceptions  to  the  rule  are 
those  marriages  involving  polygamy  and  incest, 
those  positively  prohibited  by  the  laws  of  a 
country  upon  motives  of  policy."  The  case  at 
bar  would  seem  clearly  within  the  latter  classi- 
fication. 

Reference  is  made  in  the  opinion  from  which 
we  quote  to  the  case  of  Brook  v.  Brook,  9  H. 
L.  Cas.  198.  In  that  case  William  Leigh  Brook 
married  in  Denmark  Mrs.  Emily  Armitage,  his 
first  wife's  sister.  The  parties  were  lawfully 
domiciled  in  England  and  had  gone  to  Den- 
mark on  a  temporary  visit.  The  marriage  was 
lawful  in  Denmark.  In  a  suit  among  the  heirs 
of  Brook,  Vice- Chancellor  Stuart,  with  whom  i 
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sat  Mr.  Justice  Creswell.  held  that  themnriiage 
in  Denmark  was,  by  the  well-kiiowii  law  of 
England  upon  the  subject,  wholly  invalid. 

The  case  was  appealed  to  the  House  of  Lords^ 
and  was  there  considered  with  great  careful- 
ness. Opinions  were  rendered  by  the  Lard 
Chancellor  Campbell,  Lord  Cran worth.  Lord 
St.  Leonards  ana  Lord  Wensleydale. 

The  Lord  Chancellor  declared:  "While  the 
forms  of  entering  into  the  contracts  of  man  iage 
are  to  be  regulated  by  the  lex  foci  contractus  the 
essentials  oi  the  contract  depend  upon  the  lex 
domicilii.  If  the  contract  of  marriage  is  such 
in  essentials  as  to  be  contrary  to  the  law  of  the 
countiy  of  domicil,  and  it  is  declared  void  by 
that  law,  it  is  to  be  regarded  as  void  in  the 
country  of  domicil  thoush  not  contrary  to  the 
law  of  the  country  in  which  it  was  celebrated. **^ 
All  the  law  Lords  concurred  with  the  opinion 
of  the  Lord  Chancellor.  The  same  doctrine  is 
affirmed  in  this  countrv,  in  North  Carolina. 
( Williams  v.  Gated,  6  Ired.  L.  '>35;  State  ▼. 
Kennedy,  76  N.  C.  261;  State  v.  Boss,  ?«  K  C. 
242),  and  in  Louisiana  (Dupre  v.  Boulard,  10 
La.  Ann.  411);  and  the  Circuit  Court  of  the 
United  States  for  the  District  of  Virginia  seems 
to  have  concurred  in  the  opinion  of  the  state 
court,  in  Kinney  v.  Com.  above  quoted.  K» 
parte  Kinney,  8  Hughes,  1. 

The  principle,  as  we  have  seen,  is  made  the 
law  of  the  State  of  Georgia  by  the  express  Stat- 
ute quoted  above.  By  statute  and  by  unbrokea 
authoritv  then,  except  by  the  case  of  Medway 
▼.  NeedAam,  16  Mass.  157,  such  marriages,  be* 
tween  parties  domiciled  at  the  time  in  the  State,. 
as  are  declared  void  by  the  laws  of  the  State» 
will  be  held  invalid,  no  matter  where  they  were 
contracted. 

The  case  of  Medway  y.  yeedham,  16  Mas9. 
157-161,  was  the  occasion  of  an  Interesting  and 
learned  discussion  of  the  conflict  of  laws  rela- 
tive to  marriage,  and  especially  of  the  validity 
of  marriages  between  persons  domiciled  in  & 
State,  who  temporarily  left  It  to  evade  its  mar- 
riage laws  (Stoiy,  Conf .  L.  5th  ed.  p.  230,  note),. 
in  which  the  distinguished  author,  with  much 
of  warrant  in  the  renown  of  its  ccurts  and  the 
learning  of  its  judges,  favors,  not  unnaturally » 
the  ruling  in  J^Iassachusetts.  An  attentive- 
consideration  of  the  reasoning  of  *he  text  and 
the  note  will  make  it  appear,  however,  that  the 
author  did  not  have  in  mind  a  case  like  that 
under  consideration  here.  The  true  rule  is 
stated  with  satisfactorv  clearness  in  the  recent 
case  of  Pennegar  v.  State,  decided  by  the  Su- 
preme Court  of  Tennessee  on  29th  of  January, 
1889,  and  reported  in  that  useful  and  valuable 
periodical,  the  Lawyers  Beports,  Annotated,Yo\. 
2,  p.  703  [87  Teon.  244).  Stating  the  general 
rule  that  a  marriage  valid  where  celebrated  is 
valid  everywhere,  the  court  calls  attention  to 
the  exceptions.  Of  these  the  most  important 
is  a  marriage  which  the  local  law-making 
power  has  declared  shall  not  be  allowed  any 
validity  either  in  express  terms  or  by  necessary- 
implication. 

Marriages  of  this  class  are  divided  by  the 
court  into  two  subdivisions:  (1)  where  the 
statutory  prohibition  relates  to  form,  ceremony 
and  qualifications;  (2)  marriages  which  are  pro- 
hibited by  positive  state  policy  as  affecting  the 
morals  or  good  order  of  society.  Justice 
Folkes,  for  the  court,  presented  the  distinction 
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in  the  following  language:  "Where  the  statu- 
tory inhibition  relates  to  matters  of  form  or 
ceremony,  and  in  some  respects  to  qualifica- 
tion of  the  parties,  it  is  declared  that  the  courts 
would  hold  such  marriage  valid.  But  if  the 
statutory  prohibition  is  expressive  of  a  decided 
state  policy  as  a  matter  of  morals,  the  court 
must  adjudge  the  marriage  void  as  contra 
banas  mores.  To  illustrate  tlie  proposition  the 
court  cites  the  case  of  State  v.  Bell,  7  Baxt.  9, 
where  a  marriage  between  a  white  i)erson  and 
a  negro,  valid  in  Mississippi  where  celebrated, 
and  where  the  parties  were  domiciled  at  the 
time  of  the  marriage,  was  held  void  in  Ten- 
nessee. There  is  in  Tennessee,  as  in  Georgia, 
a  highly  penaX  statute  on  this  subject,  and  the 
court  alludes  in  vigorous  language  to  the  "de- 
moralization and  debauchery  Involved  in  such 
an  alliance."  Referring  to  the  criticisms  made 
in  Medway  v.  Needham  by  the  Lord  Chancellor 
in  Brook  v.  Brook,  9  H.  L.  Caa.  198,  and  the 
criticism  of  that  case  in  Com,  v.  Lane,  113 
Mass.  458,  and  to  the  case  of  Putnam  v.  Put- 
nam, 8  Pick.  438,  the  court  caUs  attention  to 
the  significant  fact  that  in  Putnam  v.  Putnam 
the  Supreme  Court  of  Massachusetts  says:  **If 
it  shall  be  found  inconiienient  or  repugnant  to 
^mnind  principles  (the  italics  are  ours)  it  may  be 
•expected  that  the  Legislature  will  explicitly 
-enact  that  the  marriages  contracted  in  anoHier 
State,  which,  if  entered  into  here,  would  be 
void,  shaU  have  no  effect  within  this  Commonr 
'fcealth."  The  Legislature  did  shortly  thereafter 
%so  enact,  whether  because  the  doctrine  laid 
down  in  the  case  was  inconvenient  or  because 
repugnant  to  sound  principles  does  not  ap- 
pear. 

Justice  Folkes,  in  his  interesting  opinion, 
quotes  also  from  the  opinion  of  the  Lord 
Chancellor  in  Brook  v.  Brook,  supra,  the 
following  observation  relative  to  Medway  v. 
Needfiam,  16  Mass.  157:  "It  is  entitled  to 
but  little  weight,  and  is  based  upon  decisions 
which  relate  to  the  form  and  ceremony  of 
marriage.  If  a  marriage  is  absolutely  pro- 
hibited in  any  country  as  being  contrary  to 
public  policy,  and  leading  to  social  evils,  I 
thing  that  the  domiciled  inhabftaDts  in  that 
country  cannot  be  permitted,  by  passing  the 
frontier,  and  entering  another  State  in  which 
the  marriage  is  not  prohibited,  to  celebrate  a 
marriage  forbidden  int  heir  own  State,  and, 
immediately  returning  to  their  own  Slate,  to 
insist  on  their  marriage  being  recognized  as 
lawful." 

We  may  add,  with  reference  to  the  law  and 
the  policy  of  Georgia,  that  whatever  may  be 
the  difference  between  courts  or  countries  in 
the  opiuion  held  and  enforced  upon  this  vital 
topic.  This  State,  by  its  Declaratory  Statute,  has 
distinctly  withdrawn  its  jurisprudence  from 
the  domain  of  the  debate.  The  Statute  is  the 
rule  as  to  persons  domiciled  in  Georgia.  "All 
marriages  solemnized  in  another  State  by  par- 
ties intending  at  the  time  to  reside  in  this  State 
ahall  have  uie  same  legal  consequences  and 
«ffect  as  if  solemnized  in  this  State.  Parties 
residing  in  this  State  cannot  evade  any  of  the 
provisions  of  its  laws  as  to  mairiagc  by  going 
into  another  State  for  the  solemnization  of  the 
marriage  ceremony." 

This  authoritative  and  precise  announcement 
of  state  policy  is  made  in  the  exercise  of  its 
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sovereignty,  upon  a  subject  which  involves  the 
character  of  its  population  and  citizenship, 
and,  as  we  have  seen,  repeatedly  declared  by  the 
Supreme  Appellate  Court  of  our  country,  exclu- 
sively within  the  precincts  of  state  control. 
The  general  rule  upon  which  the  petitioners 
rely,  viz.,  that  a  marriage  valid  where  cele- 
brated is  valid  eveiy  where,  depends  upon  in- 
ternational comity,  a  jurisprudence  "existing 
in  the  sense  of  mutual  interest,  mutual  benefits 
and  mutual  obligations  to  cultivate  peace  and 
harmony."    Story,  Conf.  L.  p.  83. 

But  of  international  comity  it  was  said  by 
Chief  Justice  Taney  in  the  decision  in  Bank  of 
Augusta  v.  Earle,  38  U.  S.  13  Pet.  589  [10  L. 
ed.  308]:  "It  is  the  voluntary  act  of  the  nation 
by  which  it  is  offered,  and  is  inadmissible  when 
contrary  to  its  policy  or  prejudicial  to  its  inter- 
est." 

That  marriages  between  Individuals  of  Cau- 
casian and  of  African  blood  are  contrary  to  the 
policy  of  Georgia,  we  have  seen.  Whether  it 
is  prejudicial  to  the  State  is  for  Georgia  to  de- 
termine. We  have  seen  that  the  National  Con- 
stitution is  not  infringed.  It  is  true  that  in 
certain  senses  the  States  of  the  American  Union 
are^not  Independent  nations.  "For  all  national 
purposes  emoraced  by  the  Federal  Constitution 
the  States  and  the  citizens  thereof,  are  one» 
united  under  the  same  sovereign  authority 
and  governed  by  the  same  laws.  In  all  other 
respects  the  States  are  foreign  to  and  independ- 
ent of  each  other."  Bu^kner  v.  Finley,  27  IJ.  S. 
2  Pel.  689  [7  L.  ed.  530],  opinion,  Mr,  Justice 
Washington.  See  also  IHckins  v.  Beal,  53  U. 
S.  10  Pet.  578  [9  L.  ed.  588];  Bhode  Jsland  v. 
Mass,  37  U.  S.  12  Pet.  719  [9  L.  ed.  12581; 
Phillips  V.  Payne,  92  U.  S.  182  [23  L.  ed.  649]. 

And  the  14th  Amendment  to  the  Constitu- 
tion does  not  limit  (he  power  of  the  State  to 
protect  i(a  citizens.  Minneapolis  dt  St,  L, 
R,  Co.  V.  Beekwiih,  129  U.  S.  26  [82  L.  ed. 
5851. 

The  Qonh  will  not  discuss  the  argument  of 
defendant's  counsel  to  the  effect  that  the  inter- 
marriages of  whites  and  blacks  do  not  constitute 
an  evil  or  an  injurv  against  which  the  State 
should  protect  itself.  This  w  a  question  which 
has  been,  as  we  have  seen,  the  subject  of  re- 
peated judicial  deliverance,  but  it  is  more 
properly  in  the  opinion  of  this  court  within  the 
domain  of  legislative  debate. 

It  is  enough,  for  the  purpose  of  its  duty,  for 
the  court  to  ascertain  that  by  a  legitimate  and 
settled  policy  the  State  of  Georgia  has  declared 
such  marriages  unlawful  and  void;  for,  wbile 
in  this  country,  where  the  home  life  of  the 
people,  their  decency  and  their  morality  are 
the  basis  of  that  vast  social  structure  of  liberty 
and  obedience  to  law  which  excites  the  patriotic 
pride  of  our  countrymen  and  the  admiration  of 
the  world,  and  while  these  attributes  of  our 
citizenship  should  be  cherished  and  protected 
by  all  in  authority,  and  the  creatures  who  defy 
them  should  be  condemned  by  all,  the  courts 
in  their  judicial  functions  are  rarely  concerned 
with  the  policy  of  the  laws  which  are  made  to 
protect  the  community.  The  policy  of  the  State 
upon  this  subject  has  been  declared,  as  we  have 
seen  by  its  supreme  court  as  well  as  by  its  stat- 
utes; and  it  is  enough  to  say  that  this  court  is  un- 
able to  discover  anything  in  that  policy  with 
which  the  federal  courts  have  the  right  or  the 
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power  to  interfere.  To  discuas  tbe  topic  further 
mi^bt  ^ve  immediate  pain  to  many  who  are 
whollT  irresponsible  for  a  condition  which 
would  make  them  sensitive  to  its  hearing  or 
knowledge. 

It  may  not  be  improper  to  state  that  the  eyils 
•comprehended  in  this  general  topic  are  decreas- 
ing. This  the  observation  and  testimoDV  of 
«aperintendents  of  public  instruction  who  nave 
tbe  opportunity  to  observe  large  numbers  of 
colored  children,  prove  to  be  true.  Upon  every 
possible  consideration  this  must  be  deemed 
an  important,  indeed  an  absolutely  neces- 
«aiT,  step  toward  the  amelioration  of  their  con- 
dition and  tbe  permanent  advancement  of  the 


race;  and  to  disregard  the  praiseworthy  pur- 
poses and  efforts  of  the  colored  people  them- 
selves, whether  by  nullifyiog  the  laws  made  to 
prevent  miscegenation  or  by  ignoring  the 
vicious  practices  of  tlieliceDtious,  would  be  as 
cruel  to  thnt  race  as  it  would  be  injurious  to 
society,  destructive  to  social  order  and  ruinoua 
to  the  future  of  a  large  portion  of  the  country, 
a  future  with  which  the  prosperity  of  the 
whole  country  is  indissolubly  connected. 

The  questions  presented  are  decided  ad- 
versely to  the  defendants,  and  tTie  indictments 
must  be  remanded  to  the  state  court  whence  Uiey 
were  removed. 
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John  LAWTON,  Libelant  to  Limit  Liabil- 
ity as  Owner  of  The  Steamboat  "Katie," 

V, 

H.  M.  COMER  ei  al. 

•'THE  KATEB." 

(40Fed.  Bep.480.) 

^Tlie  Act  of  June  19»  1886*  extending 
the  benefits  of  limited  liability  leg^iflla- 
tlon  to  vessels  entnged  in  inland  naviffation, 
havlncr  been  assailed  for  alleged  unoonstitution- 

*Head  notes  by  Spbsb,  J*. 


ality,— Hisid,  that  the  Act  is  valid.  In  view  of  tbe 
power  of  Oongress  to  regulate  oommeroe: 

(a)  Because  the  la.w.amended»ezoepted 

from  its  operation  Inland  navigation  only,  and 
not  internal  oommeroe,  as  insisted. 

(2»  The  amendment  extended  the  op- 
eration of  the  law*  not  to  internal  oom- 
meroe, but  to  inland  navigation.  So  muoh  for 
the  direct  purpose  of  the  Act. 

(c)  If  internal  eommerce  is  affected,  it 

is  incidentally  merely.  The  purpose  of  the  Leg- 
islature being  legitimate,  and  warranted  by  tbe 
Constitution,  It  is  wholly  immaterial  to  the  con* 
sideration  of  the  validity  of  its  action  that  some- 
where It  has  a  -casual  or  contingent  efTect  upon 
the  domain  of  state  legislation. 


NOfTM.'^Congresi  tnay  reguiaU  UabUity  of  sftip- 

oumcrs. 

It  is  within  the  power  of  Ck)ngrees  to  regulate  the 
liability  of  owners  of  vessels  so  far  as  applicable  to 
marine  torts,  and  it  is  not  necessary  to  aver  in  the 
petition,  or  to  prove,  that  the  claims  against  the 
vessel  are  in  excess  of  her  value.  The  Garden  City, 
26  Fed.  Rep.  786 ;  Providence  &  N.  T.  Steamship  Co. 
V.  Hill  Mfg.  Co.  100  U.  8.  680  (27  L.  ed.  1042;;  Head- 
fiekv.VfargiDia&T.A.  L.R.Co.4BGa.546.  . 

lAmited  LiabUtty  Act  of  Conorem  construed. 

Under  the  provisions  of  the  Act  of  Congress  of 
USl,  if  the  loss  is  caused  by  the  owner^s  "design  or 
neglect,"  his  common-law  Uability  remains  intact, 
and  be  is  liable  for  the  whole  loss.  Walker  v.  West- 
em  Transp.  Co.  TO  IT.  8. 8  Wall.  168  (18  L.  ed.  174). 

The  purpose  of  the  Act  was  to  limit  the  liability 
•of  the  vessel  owner,  and  it  applies  to  any  damage 
irrespective  of  locality  of  the  thing  injured.  If  there 
be  ''no  fault  oi  privity"  on  the  part  of  the  owner. 
Re  Vessel  Owners'  Towiog  Co.  26  Fed.  Bep.  100;  Re 
Goodrich  Transp.  Co.  20  Fed.  Rep.  713. 

To  render  them  liable  there  must  be  *^rivity  or 
knowledge,"  some  personal  concurrence,  or  some 
fault  or  neglect  on  tneir  part  or  in  which  they  per- 
sonally participate.  Walker  v.  Western  Transp. 
Co.  supra;  Hill  Mfg.  Co.  v.  Providence  &  N.  T. 
Steamship  Co.  113  Maes.  400;  Moore  v.  Am.  Transp. 
Co.  66  U.  8.  24  How.  1  (16  L.  ed.  674). 

The  word  '^privity"  (ot  the  owner)  means  some 
fault  or  neglect  In  which  the  owner  of  the  vessel 
personally  participates;  and  ''knowledge,"  as  used, 
means  some  personal  cognizance,  or  means  of 
knowledge  of  which  he  is  bound  to  avail  himself,  of 
a  contemplated  loss,  or  of  a  condition  of  things 
likely  to  produce  or  to  contribute  to  a  loss,  without 
adopting  appropriate  means  to  prevent  it.  Lord  v* 
Ooodall,  N.  ft  P.  Steamship  Co.  4  Sawy.  202. 
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The  **privity  or  knowledge"  of  the  ofBoers  of  a 
corporation  is  **prlvity  or  knowledge"  of  the  cor- 
poration. Philadelphia,  W.  ft  B.  B.  Co.  v.  Quigley, 
62  U.  8. 21  How.  202  a6  L.  ed.  78);  Hill  Mfg.  Co.  v. 
Providence  ft  N.  Y.  Steamship  Co.  118  Mass.  600. 

The  '^knowledge  and  privity"  of  tbe  wreckings 
master  of  an  insi^rance  company  is  not  the  knowl- 
edge and  privity  of  the  corporation  so  far  as  to 
charge  it  with  responsibility  for  his  negligence 
beyond  the  value  of  the  vesseL  Craig  v.  Continen- 
tal Ins.  Co.  26  Fed.  Kep.  706. 

The  Limited  Liability  Act,  Rev.  Stat.  H  4282-4280, 
leaves  ship  owners  liable  without  limit  for  their 
own  negligence,  and  liable  to  tbe  extent  of  the 
ship  and  freight  for  the  negligence  or  misconduct 
of  the  master  and  crew.  Liverpool  ft  G.  W.  Steam 
Co.  V.  Pheniz  Ins.  Co.  120  U.  8.807,  440  (82L  ed.  788, 
701). 

It  was  not  mtended  to  exonerate  them  beyond 
the  value  of  the  ship  and  freight,  for  losses  from 
causes  for  which  they  ^ere  previously  liable,  in- 
cluding mere  negligence  of  employ^.  Norwich  ft 
N.  Y.  Transp.  Co.  v.  Wright.  80  U.  8. 18  WaU  121  (20 
L.  ed.  601);  Allen  v.  Maokay,  1  Sprague,  210;  Place 
V.  The  City  of  Norwich,  1  Ben.  80 ;  Lord  v.  Goodall, 
N.  ft  P.  Steamship  Co.  4  8awy.  800. 

Neither  the  provision  of  16  Stat,  at  L.  440,  for  the 
better  protection  of  the  lives  of  passengers  on 
board  steam  vessels  (Carroll  v.  Staten  Island  R.  Co. 
58  N.  Y.  126),  nor  tbe  Jurisdiction  over  marine  con- 
tracts and  torts  saved  to  the  state  courts  by  the 
Judiciary  Act,  are  limited  or  alTected  hy  Stat. 
March  8, 1861,  unless  proceedings  are  taken  under 
the  latter  Act  by  a  party  to  limit  his  liability. 
Baird  v.  Daly,  57  N.  Y.  288. 

This  Act  applies  to  owners  of  foreign  as  weU  as 
domestic  shipping.  Tbe  Scotland,  106  U.  8.  24  (26  U 
ed.  1001);  Re  Leonard,  14  Fed.  Rep.  68. 

^*In  no  case"  applies  to  all  cases  of  loss  and  dam* 


^ 
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(d)  Even  fhoQfl^h  the  Bubjeeto  of  this 
extended  limitation  of  liability,  or  tbe  ter- 
ritory in  which  it  is  effectlTe,  are  partially  within 
the  region  of  state  control,  yet,  where  the  sub- 
jects are  separable,  and  are  partly  under  the  na- 
tional control,  tbe  Act  will  be  sustained  by  the 
courts  wherever  tbe  power  of  Conifress  extends^ 
and  as  to  all  those  objects  to  which  it  attaches; 
and  this  rule  is  easily  applicable  in  this  case. 

(e)  As  to  the  Savannah  River*  it  is  a  pub- 
lic navigable  stream.  The  voyages  of  The  Katie 
and  her  cargo  are  interstate  in  character,  and  the 
jurisdiction  of  Congress  is  undoubted. 

(/)  The  Act  is  warranted  also  by  the 
admiralty  danse  of  the  Constitution,  and 
the  power  of  Congress  to  modify  by  statute  the 
application  of  admiralty  doctrines. 

((/)  The  entire  purpose  of  the  limited 
liability  enactments  was  to  encourage  in- 
vestments in  shipping,  and  they  may  be  extended 
wherever  the  admiralty  courts  of  the  United 
States  have  Jurisdiction. 

(November  12, 1889.) 

LIBEL  in  admiralty  by  the  owner  of  tbe 
Steamboat  Katie  to  limit  his  liability  for 
losses  to  her  cargo  occasioned  by  fire.  On  de- 
murrer and  motion  to  dismiss  lil)el.     OwrruleeL 

The  case  is  fully  stated  in  tbe  opinioD. 

Messrs.  Denmark  A  Adams»  for  respon- 
dents, in  support  of  tbe  demurrer: 

The  commerce  clause  of  tbe  Constitution  not 
only  does  not  authorize,  but  it  prohibits,  legis- 
lation by  Coojgress  that  will  affect  internal 
commerce,  traffic  between  citizens  of  the  same 
State.  This  clause  was  intended  to  place  such 
commerce  beyond  its  control. 


Oibbons  v.  Ogden,  33  U.  B.  0  Wheat.  194  (^ 
L.  ed.  28);  Moore  v.  Am.  Transp.  Co,  65  U.  8. 
34  How.  37  (16  L.  ed.  6S0);  The  Daniel  Ball, 
77  U.  S.  10  Wall.  664  (19  L.  ed.  1001);  Trade- 
Mark  Cases,  100  C.  8.  95  (25  L.  ed.  552);  Lord 
V.  Ooodall  Steamship  Co.  102  U.  8.  543  (26  L. 
ed.  225);  Sands  v.  Manistee Bif>er  Imp.  Co.  129 
U.  S.  295  (31  L.  ed.  151). 

We  fully  recognize  the  familar  principle  that 
a  law  may  be  constitutional  in  part  and  Irad  in 
part.  But  the  courts  never  change,  limit  or 
restrict  the  natural  and  obvious  meaning  of 
words  so  as  to  amend  the  Statute  into  harmony 
with  tbe  fundamental  law. 

United  States  v.  Reese,  92  U.  8.  220  (23  L. 
ed.  565);  Trade-Mark  Cases,  100  U.  8.  83  (25- 
L.  ed.  550);  Virginia  Coupon  Cases,  114  U.  8. 
304  (29  L.ed.  197);  Spraiffvev.  Thompson,  11^ 
U.  8.  90  (80  L.  ed.  115);  Allen  v.  Jjmisiana, 
103  U.  8.  80  (26  L.  ed.  818):  Lord  v.  Qoododl 
Steamship  Co.  102  U.  8.  543  (26  L.  ed.  225). 

The  cases  which  sustain  the  principle  that 
"a  legislative  Act  may  be  entirely  valid  as  to 
some  clas<^es  of  cases,  and  clearly  void  as  to 
others"  are  those  in  which  the  class  to  which 
the  law  has  been  applied  has  been  covered  by 
unobjectionable  and  sepai-able  words  or  clauses. 

Tiernan  v.  Rinker,  102  U..  8.  128  (26  L.  ed. 
103). 

Unlike  the  Legislature  of  a  State,  Coogress 
has  only  those  powers  conferred. 

Dwarris,  Stat  Const,  pp.  367,  Z^,  Martina. 
Hunter,  14  U.  8.  1  Wheat.  826  (4  L.  ed.  J7); 
Trade-Mark  Cases,  100  U.  8. 93  (25  L,  ed.  561); 
Cooley,  Const.  Lim.  10,  11. 

The  law  under  review  undertakes  to  regulate- 


age  happening  during  the  entire  voyage.   The  City 
of  Norwich,  U8  U.  S.  408,  481  (80  L.  ed.  184, 143). 

The  Statute  of  June  26,  i884,  contains  the  proviso 
**that  this  provision  shall  not  affect  the  liability  of 
any  owner,  incurred  previous  to  the  passage  of  this 
Act,  nor  prevent  any  claimant  from  Joining  aU  the 
owners  in  one  action;  nor  shall  the  same  apply  to 
wages  due  to  persons  employed  by  said  ship  own- 
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ers. 

Failure  to  adopt  the  provisions  of  section  4286 
does  not  deprive  ship  owners  of  the  benefits  of 
Bev.  Stat.  §  4284.  The  Scotland,  105  U.  a  24  (26  L. 
ed.  1001). 

Lossbyfire. 

Owners  are  exempted  by  the  Act  from  Uabillty 
for  loss  by  fire  from  negligence  of  their  officers  and 
agents,  In  which  the  owners  did  not  participate  (Re 
Providence  &  N.  T.  Stcamsbip  Go.  6  Ben.  124:  Walker 
V.  Western  Transp.  Co.  70  U.  8. 8  Wall.  150  (18  L.  ed. 
172);  Moore  v.  Am.  TranSk>.  Go.  65  U.  S.  24  How.  1  (16 
L.  ed.  674):  Keene  v.  The  Whistler,  2Sawy.  848;  Rev. 
Stat  M  428BI,  4287);  and  though  the  vessel  be  hi  a 
wrecked  condition,  incapable  of  self  propubdon  or 
of  carrying  a  carga  Craig  v.  Continental  Ins.  Co. 
26  Fed.  Rep.  798. 

The  protection  of  this  Statute  may  be  invoked 
notwithstanding  the  fact  that  the  thing  injured  is 
situated  on  land,  if  the  damage  in  question  be  oc- 
casioned by  tiie  vessel  without  fault  or  privity  on 
the  part  of  her  owner.  Bs  Vessel  Owners*  Towing 
Co.  26  Fed.  Rep.  172. 

But  in  Goodrich  Transp.  Co.  v.  Oagnon,  86  Fed. 
Bep.  1^,  it  was  held  that  the  words  "for  any  act, 
matter  or  thing,  loss,  damage  or  forfeiture  done, 
occasioned  or  incurred,"  refer  only  to  such  acts, 
things,  losses  and  damages  as  to  wlilch  relief  can 
be  had  in  a  court  of  admiralty,  and  do  not  include 
liability  for  the  destruction  of  buildings  and  goods 
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on  the  land  occasioned  by  fire  whioh  has  been  com- 
munieated  by  a  vessel. 

The  language  of  this  Act  limits  Its  operation  to* 
fire  happening  to  or  on  board  a  vessel,  and  not  to  a 
fire  happening  on  the  wharf.    Salmon  FaUs  Mfg. 
Co.  V.  The  Tangier,  6  Am.  L.  Beg.  604,  U  Law  Bep. 
N.  S.  6;  The  Egypt,  25  Fed.  Bep.  323. 

Damage  caused  by  ootUsion. 

Ship  owners  are  entitled  to  a  limitation  of  liabil- 
ity where  damage  is  caused  to  other  vessels  and 
their  cargo  by  collision.  Norwich  &  N.  T.  Transp. 
Co.  V.  Wright,  80  U.  S.  13  Wail.  104  (20  L.  ed.  665); 
Wright  V.  Norwich  &  N.  Y.  Transp.  Co.  8  Blatchf . 
14, 1  Ben.  166. 

In  a  case  of  loss  by  collision  the  limitation  of  the 
owner*8  liability  under  the  Act  is  as  applicable' 
when  the  proceeding  is  in  rem,  as  when  it  is  in  per- 
sonam;  if  his  liability  is  only  the  amount  of  the  ves- 
sel's value  when  at  the  bottom  of  the  sound,  hto- 
liability  after  it  is  raised  and  repaired  is  no  greats 
er.  Place  v.  Norwich  &  N.  T.  Transp.  Co.  118  U.  S. 
468(S0L.ed.  134). 

Where  two  vessels,  both  in  fault,  collide,  and  one 
of  the  vessels  is  lost,  such  sum  as  the  surviving  ves- 
sel is  bound  to  pay  to  the  owners  of  the  sunken 
vessel  must  also  be  applied  to  the  payment  of  the 
damages  sustained  by  the  owners  of  the  cargo  on 
board  said  sunken  veasel.  Duncan  v.  The  C.  H. 
Foster,  1  Fed.  Rep.  788;  Norwich  ft  N.  Y.  Transp. 
Co.  V.  Wright,  swprcu 

For  the  mode  of  applying  a  limitation  of  liability 
where  both  vessels  are  In  fault  and  the  damagea 
are  divided,  see  The  Manitoba,  122  U.  S.  97  (SO  L.  ed. 
1005). 

For  the  method  of  offsetting  damages,  see  The 
Bri$«tol,  29  Fed.  Bep.  887. 

Where  two  vessels  collided  and  both  were  in- 
jured, and  the  vessel  in  fault  subsequently  on  the- 
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in  a  material  way  the  rights  of  the  parties  who 

Sitronize  the  vessel — their  traffic  on  the  vessel, 
at  as  the  Act  applies  and  was  intended  to  ap- 
ply to  the  owners  of  all  vessels  without  excep- 
tion— whether  the  vessels  were  licensed  and  en- 
rolled or  not — including  canal-boats  and  barges, 
the  decisions  will  show  that  as  a  regulation  of 
vessels  the  Act  is  unconstitutional. 

Gibbons  v.  Ogden,  22  V.  6.  9  Wheat.  197  (6 
L.  ed.  23);  Passenger  Cases,  48  U.  S.  7  How. 
400  (12  L.  ed.  702):  Qinnot  v.  Davenport,  68  U. 
8,  22  How.  248  (16  L  ed.  247);  The  Bright  Star, 
1  Woolworth,  266;  The  Thomas  Swan,  6  Ben. 
42;  The  Danid  BaU,  77  U.  8.  10  Wall.  564  (19 
L.  ed.  1001);  Gilman  v.  Philadelphia,  70  U.  8. 
8  Wall.  718(18L.ed.  96). 

There  is  an  important  limitation  of  the  power 
of  Confess  over  navigation,  and  that  is,  it 
must  be  navigation  on  navigable  waters  of  the 
United  States,  and  which  concerns,  in  some 
way,  interstate  or  foreign  commerce. 

JSseanaba  d  Z.  M,  Transp,  Go.  v.  Chicago, 
107  U.  8.  682  (27  L.  ed.  444);  The  Daniel  Ball, 
77  U.  8.  10  Wall.  657  (19  L.  ed.  999);  MiUerY. 
New  York  City,  109  U.  8.  898  (27  L.  ed.  973); 
ExparU  Boyer,  109  U.  8.  681  (27  L.  ed.  1057); 
Batch  V.  WaOamet  Iron  Bridge  Co,  6  Fed.  Rep. 
829;  Tale  Lock  Iffg.  Co.  v.  James,  20  Fed.  Rep. 
903;  Sands  v.  Manistee  Biver  Imp.  Co.  128  U. 
6. 295  (81  L.  ed.  151). 

If  the  power  to  regulate  commerce  were  made 
fai  terms  as  broad  as  the  admiralty  and  maritime 
Jurisdiction  of  the  courts,  still  the  law  under 
review  cannot  be  sustained  because  it  is  incon- 
sistent with  the  limitations  of  even  such  a  juris- 
dictional principle.    The  waters  in  which  the 


cases  arise  must  at  least  be  "navigable  waters  of 
the  United  States,"  the  meaning  of  which  des- 
ignation has  already  been  noticed. 

The  Genesee  Chief  v.  Fitzhvgh,  58  U.  8.  \^ 
How.  443  (18  L.  ed.  1058);  AlUn  v.  Newberry, 
62  U.  8.  21  How.  244  (16  L.  ed.  110);  The  Bine 
V.  TretoT,  71  U.  8.  4  Wall.  569  (18  L.  ed.  455); 
The  Belfast,  74  U.  8.  7  Wall.  624(19  L.  ed.  266)v 
Tiie  St.  Lawrence,  66  U.  8.  1  Black,  527  (17  L, 
ed.  188);  Be  Long  Island  N.  S.  P.  AF.  Transp. 
O.  6  Fed.  Rep.  605.  607-618. 

If  the  object  of  the  4th  section  of  the  Act  of 
1886  was  not  to  regulate  internal  commerce  a» 
well  as  that  carried  on  by  sea-going  vessels,  to- 
change  the  law  which  protected  this  commerce 
from  the  operation  of  the  Act  of  Congress,  then 
it  had  no  object.  If  Congress  has  the  power 
here  attempted  to  be  exercised,  then  the  com- 
merce clause  is  meaningless. 

8ee  The  Lottawanna,  88  U.  8.  21  Wall.  558 
(22  L.  ed.  654);  Providence  dt  N.  T.  Steamship 
Co.  V.  Bill  Mfg,  Co.  109  U.  8.  589  (27  L.  ed. 
1042);  The  War  Eagle,  6Biss.  866;  The  Mamie, 
5  Fed.  Rep.  819. 

Messrs.  Chisholm  A  Erwin  for  libelant,. 
contra. 

Speer»  J.,  delivered  the  following  opinions 
This  is  a  libel  brought  under  the  provisions 
of  section  4  of  the  Aci  of  Congress  of  June  19, 
1886  (24  8tat.  at  L.  80).  Its  purpose  is  to  limit 
the  liability  of  the  owner  of  the  steamer  Katie 
for  losses  to  her  cargo  occasioned  by  fire.  The 
libelant  (the  owner)  alleges  that  he  is  not  liable 
at  all  for  the  damage  which  occurred  to  the 
cargo,  but,  if  liable,  to  limit  the  liability,  h» 


sBine  TOjBge  was  wrecked  and  sunk  by  nefirligcnoe 
of  the  master,  the  liability  of  the  owners  was  limited 
to  her  value  after  she  had  sunk.  The  City  of  Nor- 
wich, 118  tr.  8. 408  (80  L.  ed.  184);  The  Great  Western. 
118  U.  8.  G0O  (80  L.  ed.  180);  Thomassen  v.  Whltwelli 

9  Ben.  408,  a  Blatohf .  4S,  12  Fed.  Rep.  891;  Re  Wrlffht' 

10  Ben.  14. 

The  value  is  to  be  ascertaiaed  by  taking  what  she 
is  found  to  be  worth  after  she  has  been  raised,  and 
the  expenses  of  raising  her  deducted;  and  the  ex- 
pense of  raising  and  repairing  her  should  not  be 
added  to  the  aforesaid  value,  nor  is  the  Insurance 
OD  said  vesBel  to  be  accounted  for  by  the  owners.  Re 
Norwich  &  N.  T.  Transp.  Co.  8  Ben.  812;  The  City 
of  Norwich,  118  U.  S.  468  (80  L.  ed.  184). 

But  in  Walker  v.  Boston  Ins.  Co.,  14  Gray,  868, 800, 
and  Barnes  v.  Steamship  Co.,  6  Phila.  479,  25  Leg. 
Int.  196,  it  was  held  that  the  limitation  of  liability  is 
to  be  ascertained  by  an  estimation  of  the  value  of 
the  ship  at  the  point  of  time  immediately  preced- 
ing that  when  the  wrong  was  done  and  injury  in- 
flicted. 

The  whole  value  of  the  vesBcl  means  her  value  at 
the  olose  of  the  voyage,  and  where  she  Is  lost  no 
one  shall  recover  compensation  for  his  whole  loss. 
iZe  Providence  &  N.  T.  Steamship  Co.  6  Ben.  124; 
TbomasBen  v.  Whitwell,  supra:  The  Alpena,  10 
Btes.  486, 8  Fed.  Bep.  280:  The  City  of  Norwich,  supra. 

If  the  vessel  Is  lost  the  liability  of  the  owner 
ceases  ( Wattson  v.  Marks,  2  Am.  L.  Keg.  167;  cofitro, 
Barnes  v.  Steamship  Go.  •  PhUa.  479.  25  Legal  Int. 
196)  and  **freight  then  pending^*  Includes  freight 
earned  at  the  end  of  the  voyage  for  cargo  on  board 
at  the  time  of  the  collision.  Sumner  v.  OasweU,  20 
Fed.  Bep.  249. 

There  can  be  no  apportionment  of  freight.  The 
Abbie  C.  Stubbe,  28  Fed.  Bep.  719. 

Where  the  same  person  owns  both  vessel  and 
cargo,  **frelght  then  pending"  is  to  be  taken  to 
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mean  the  earnings  of  the  vessel  In  transporting 
the  goods  of  the  owner.  Allen  v.  Maokay,  1 
Sprague,  219. 

Where  one  of  the  owners  of  a  vessel  commands 
and  sails  on  shares  and  exclusively  manages  the 
vessel  and  hires  the  crew,  whereby  he  in  effect  be- 
comes cbarteror  thereof,  he  Is  responsible  for  her 
tortious  acts.  As  to  whether  the  owners  also  are 
responsible,— 9U£sr«.  Thorp  v.  Hammond,  79  U.  S. 
12  WaU.  406  (20  L.  ed.  419);  Somes  v.  White.  66  Me.  542. 

Freight  Is  only  one  of  the  items  to  be  taken  Into^ 
estimation  in  ascertaining  the  extent  of  the  liabil- 
ity of  the  party  who  Is  already  responsible.  Walk- 
er V.  Boston  Ins.  Co.  14  Gray,  288. 

A  claim  for  unearned  freight  paid  In  advance  la- 
not  within  the  class  of  claims  protected  by  the  Act. 
Re  Liverpool  &  G.  W.  Steam  Co.  8  Fed.  Rep.  168. 

The  court  is  not  bound  to  allow  Interest  on  the 
value  of  the  vesseL  The  Scotland,  118  U.  S.  608  (8^ 
L.  ed.  166). 

Damages  for  personal  in^ries. 

The  limitation  of  liability  extends  to  personal  in- 
juries sustained  by  passengers,  as  well  as  loss  of 
life.  The  City  of  Columbus,  22  Fed.  Kep.  460;  But- 
ler V.  Boston  ft  S.  Steamship  Co.  180  U.  S.  627  (82  L. 
ed.  1017);  The  Amsterdam,  28  Fed.  Rep.  112;  The  Al- 
pena, 10  Blss.  486,  8  Fed.  Uep.  280;  Rounds  v.  Provi- 
dence &  S.  Steamship  Co.  14  R.  I.  844;  The  Epsilon,  6- 
Ben.  878;  Re  Long  Island,  N.  S.  P.  k  F.  Transp.  Co.  5- 
Fed.  Rep.  509. 

Claims  for  personal  Injury  caused  by  Are  and 
explosion  on  board  a  steamboat  prosecuting  her 
voyage  on  the  East  River  are  claims  within  the 
Act.  Re  Long  Island  N.  8w  P.  ft  F.  Transp.  Co.  5^ 
Fed.  Rep.  509. 

Damages  to  the  person  or  loss  of  baggage  are  not 
taken  out  of  the  operation  of  the  Limited  Liability 
Act  by  Rev.  Stat.,  §  44ga  Re  Long  Island  N.  S.  P.  & 
F.  Transp.  Co.  6  Fed.  Rep.  599. 
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prays  to  be  accorded  the  benefit  of  tbe  Act  re- 
ferred to.  The  allegations  of  the  libel  arc  that 
the  Katie  was  on  her  trip  when  the  fire  oc- 
curred. At  that  time,  and  for  twenty  years 
prior  thereto,  she  had  been  engaged  in  trans- 
porting freight  and  passengers  irom  and  to  the 
Ports  of  Savannah  and  Augusta,  and  interme- 
diate landings  on  the  Savannah  River  in  the 
States  of  South  Carolina  and  Georgia.  She  be- 
longed to  a  line  of  carriers  issuing  through  bills 
of  lading  to  and  from  localities  in  Georgia,  and 
to  and  from  ports  and  places  in  the  other  States 
of  the  Union,  and  to  and  from  foreign  ports. 
The  libel  contains  the  usual  averments  that  the 
damage  was  done  without  the  privity  or  knowl- 
edge of  the  owner.  It  is  admitted  in  the  plead- 
ings that  a  large  portion  of  the  cargo  was  laden 
at  different  points  on  the  Georgia  side  of  the 
river,  and  was  consigned  to  merchants  in  Sa- 
vannah, and  that  other  portions,  consigned  in 
like  manner,  were  received  from  the  South 
Carolina  landings. 

The  various  owners  of  tbe  cargo,  as  respond- 
ents, have  inteiposed  a  demurrer  and  motion  to 
dismiss  the  libel,  upon  the  ground  that  the 
fourth  section  of  the  Act  of  Congress  of  June 
19,  1886,  is,  as  they  insist,  unconstitutional  and 
void;  and  since  the  owners  of  vessels  used  in 
rivers  or  inland  navigation  were  expressly  ex- 
cluded from  the  right  to  limit  their  liability 
under  previous  Acts  of  Congress  (^^4288-4289, 
Rev.  Stat.)  it  follows,  they  contend,  that  no  re- 
lief can  be  granted  under  the  allegations  and 
prayers  of  the  libel.  The  gist  of  the  conten- 
tion of  proctors  for  respondents  may  be  stated 
as  follows:    (1)  They  insist  that  section  4  of 


the  Act  of  June  19,  1886,  extending  the  right 
to  liinit  liability  to  tbe  owners  of  ''all  vessels 
used  on  lakes  or  rivers,  or  in  inland  navigation, 
including  canal-boats,  barges  and  lighters,''  was 
intended  to  affect,  and  ex  ri  termini  does  affect, 
vessels  used  in  the  purely  internal  commerce  of 
a  State;  that  this  purpose  of  the  Act  is  ex- 
pressed in  unequivocal  words.  (2)  Even  though 
it  be  conceded,  they  urge,  that  Congress  might 
have  provided  a  measure  of  relief  for  owners 
of  a  vessel  whose  interstate  trafilc  relations 
were  identical  or  similar  to  those  of  the 
Katie,  without  encroaching  upon  the  domain 
of  internal  commerce,  the  court,  they  insist, 
may  not  restrict  the  application  of  this  Act 
so  as  to  give  it  partial  effect  simply  because 
the  facts  here  are  appropriate  to  national  con- 
trol, the  Statute  itself,  in  plain  and  unambiiru- 
ous  terms,  exceeding,  they  contend,  the  limita- 
tions of  the  commerce  clause  of  the  Constitu- 
tion. This  clause,  they  maintain,  so  far  from 
authorizing,  actually  prohibits,  legislation  by 
Congress  which  will  affect  the  internal  com- 
merce between  citizens  of  the  same  State,  and 
since  the  terms  of  the  Act  in  question  compre- 
hend alike  constitutional  and  unconstitutional 
topics,  the  entire  section  of  the  amended  Stat- 


ute must,  they  argue,  be  held  inoperative  and 
void,— citing  a.  8.  T.Beese,  92  U.  8.  220  [28  L. 
ed.  m];  Jh-ad^-Mdrk  Ciues,  100  U.  S.  82  [25 


L.  ed.  550];  Virginia  Coupon  Casts,  114  XJ.  S. 
304  [29  L.  ed.  197];  Leloup  v.  Port  of  Mobile, 
127  U.  S.  647  {82  L.  ed.  814];  %>raiffve  v. 
IViompson,  118  U.  8.  90  [30  L.  ed.  1151;  AOen 
▼.  Louisiana,  103  U.  8.  80  [26  L.  ed.  318]; 
State  Tonnage  Tax  Cases,  79  U.  8.  12  Wall. 


The  bafirsage  of  iMissenirers  is  not  merchandise, 
for  tbe  loss  of  which  by  fire  ship  owners  are  exempt. 
Tbe  Marine  City,  6  Fed.  Rep.  418;  contra,  Chamber- 
lain V.  Western  Transp.  Co.  44  N.  Y.  806. 

Surrender  and  traiisfer  of  tfiip  and  freighL 

The  privilege  of  exonerating  himself  from  his  in- 
dividual liability,  and  of  causing  all  legal  proceed- 
ings against  himself  to  cease  by  the  surrender  and 
transfer  of  the  ship  and  freight,  is  not  given  to  a 
party  who  is  responsible  for  damages  resulting  from 
eoUision,  but  he  is  strictly  confined  to  oases  of  loss 
In  consequence  of  embezzlement  or  destruction  by 
the  master,  mariners  or  passengers  on  board  ship. 
Walker  v.  Boston  Ins.  Co.  14  Gray,  288. 

Insurance  is  not  such  '*an  interest  in  such  vessel 
and  freight**  as  the  ship  owners  are  bound  to  sur- 
render for  the  benefit  of  claimants.  The  City  of 
Columbus,  28  Fed.  Bep.  400. 

Where  property  is  sold,  the  iosurance  does  not 
follow  it,  but  ceases  to  have  any  value,  unless  tbe 
insurer  consent  to  the  transfer  of  the  policy  to  the 
grantee  of  the  property.  In  other  words  the  con- 
tract of  insuraoce  does  not  attach  itself  to  the  thing 
insured,  nor  go  with  it  when  it  is  transferred.  2 
Marshall,  Ins.  801;  Sadlers  Co.  v.  Badcock,  2  Atk. 
tt4;  Carroll  v.  Boston  M.  Ins.  Co.  8  Moss.  615;  Colum- 
bia Ins.  Co.  V.  Lawrence,  8511.  S.  10  Pet  507, 612(9  L. 
ed.  512, 614);  Carpenter  v.  Providence  W.  Ins.  Co.  41 
U.  S.  16  Pet.  495,  606  no  L.  ed.  1044,  1048);  ^tna  F. 
Ins.  Co.  V.  Tyler,  16  Wend.  886, 387;  Wilson  v.  Hill,  8 
Met.  68;  Bowles  v.  Innes,  U  Mees.  &  W.  18;  McDon- 
ald V.  Black,  20  Ohio,  185;  Plimpton  v.  Farmers  Mut. 
F.  Ids.  Co.  48  Vt.  497;  Place  v.  Norwich  St  N.  Y. 
OYansp.  Co.  118  U.  ».  405  (80  L.  ed.  144). 

Apportionment  of  fund  paid  into  court. 

The  provisions  of  the  Act  authorizing  the  appor- 
tionment of  the  sum  for  which  the  owner  te  liable 
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have  reference  solely  to  Josses  occasioned  otherwise 
than  by  fire,  happening  without  **the  knowledge  or 
privity  of  the  owner."  Knowiton  v.  Providence  & 
N.  Y.  Steamship  Co.  58  N.  Y.  76;  Norwich  &  N.  T. 
Transp.  Co.  v.  Wright,  80  (J.  S.  13  Wall.  104  (20  L.  ed. 
685);  Walker  v.  Boston  Ins.  Co.  14  Gray,  288. 

If  the  amount  paid  into  court  is  insufficient  to  pay 
all  the  damages  caused,  it  will  be  apportioned  f>rr> 
rata  amongst  the  parties  claiming  damages  in  pro- 
portion to  their  respective  losses.    Norwich  &  N.  Y 
Transp.  Co.  v.  Wright,  supra. 

The  amount  recovered,  whether  before  tbe  limi- 
tation proceedings  or  after,  and  whether  in  thecourt 
of  first  instance  or  an  appellate  court,  will  stand  as 
the  basis  for  pro  rata  division  when  the  condemned 
fund  is  distributed.  The  Benefactor,  108  C7.  &  280 
(26  L.  ed.  861). 

The  casualties  or  losses  of  different  voyages  can- 
not be  aggreijated  or  grouped  together,  and  all 
losers  be  dted  in  to  share  what  has  been  saved  from 
shipwreck  or  other  dlsasters,togeeher  with  the  pend- 
ing freight,  and  have  a  decree  entered  exonerating 
the  owners  from  personal  liability.  The  Alpena,  8 
Fed.  Rep.  288:  Norwich  A  N.  Y.  Transp.  Co.  v. Wright 
and  Walker  v.  Boston  Ins.  Co.  supra. 

What  owners  entitled  to  beneJU  ef  Act 

All  owners  of  vessels  are  not  entitled  to  the  privi- 
leges of  the  Act,  but  only  such  as  fall  within  the  de- 
scription named  therein,  to  wit,  those  who  had  no 
privity  or  laiowledge  of  the  damage  incurred.  Tbe 
Maria  and  Elizabeth,  11  Fed.  Bep.  620. 

A  vessel  must  be  engaged  in  interstate  or  foreign 
commerce  to  entitle  her  owners  to  claim  a  limited 
liability.  Be  Vessel  Owners  Towing  Co.  26  Fed. 
Rep.  168. 

A  tug  engaged  in  towing  into  the  waters  of  other 
States  vessels  engaged  in  interstate  commerce  is  aa 
much  engaged  in  such  commerce  as  the  vessels 
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219  [20  L.  ed.  875].  (d)  While  respondents 
concede  the  power  of  Con/irress  to  provide,  by 
inspection,  license  regulations,  etc.,  for  the 
safety  of  vessels  engaged  in  internal  traffic, 
they  insist  there  is  a  distinction  between  in- 
^pcMCiion  and  other  laws  intended  to  control  the 
character  of  machinery,  equipment  and  the 
like  in  vessels  plying  upon  the  navigable  Waters 
of  the  United  States,  and  laws  intended  to  en- 
large or  to  limit  the  contract  rights  and  liabili- 
ties of  persons  concerned  with  the  same  vessels; 
that  the  legislation,  for  the  one  purpose,  may 
be  warranted  bv  the  commerce  clause  of  the 
Constitution,  while  for  the  purpose  of  affecting 
the  rights  of  persons  contracting  with  vessels 
engaged  exclusively  in  the  internal  traffic  of  a 
State  the  enactments  of  Congress  are  nugatory, 
--dUng  The  Daniel  BaU,  77  U.  8.  10  Wall.  557 
[19  L.  ed.  9991;  Ex  parte  Boyer,  109  U.  d.  081 
£27  L.  ed.  10571;  Hatch  v.  Wallamet  Iron 
Bridge  Oo.  6  Fed.  Rep.  829;  TaULockHfg,  Co, 
V.  James,  20  Fed.  Rep.  903;  8and»  v.  Manistee 
Riwr  Imp.  Co.  128  U.  S.  295  [81  L.  ed.  151J. 
<4)  They  further  insist  that  the  legislation  em- 
bodied m  the  Act  of  March  8, 1851,  and  in  sec- 
tions 4288-4289  of  the  Revised  Statutes,  was 
construed  by  Uie  Supreme  Court  of  the  United 
States,  and  bv  other  federal  courts,  to  be  au- 
thorized b^  the  commerce  clause  of  the  Consti- 
tution,— citing  Moore  y.  Am,  Transp,  Co.^V. 
a  24  How.  37  [16  L.  ed.  6801;  Lard  v.  Qoodall 
Steamship  Co,  102  U.  S.  641  m  L.  ed.  224];  The 
Genesee  Chirfy,  Fitehvg/i,  68  U.  S.  12  How.  448 
[18  Li.  ed.  10581;  The  Bright  Star,  1  Woolw. 
274;  The  Mamte,  5  Fed.  Rep.  819;  The  War 
Eagle,  6  Biss.  866.    They  argue  that  the  enact- 


ments are  otherwise  without  constitutional  war- 
rant or  validity.  (6)  They  assert  that  the  pro- 
vision of  the  UonstitutioB,  "the  Judicial  power 
shall  extend  to  all  cases  of  admiralty  and 
maritime  Jurisdiction,"  has  relation  merely 
to  the  law  of  the  forum,  and  gives  no  au- 
thority to  Congress  to  regulate  the  property 
rights  and  liabilities  of  parties  litigant  there- 
in. Moreover,  even  though  it  be  conceded, 
they  say.  that  the  admiralty  clause  confers 
upon  Congress  the  power  to  legislate  as  to  all 
topics  which  are  properly  wiUiin  the  admi- 
ralty jurisdiction,  nevertheless  the  Act  of  June 
19,  1^,  is  broader  even  than  that  extensive 
domain,  for  it  applies  to  all  inland  waters, 
while  the  admiralty  iurisdiction  is  limited  to 
those  waters  which,  by  themselves,  or  their 
connections  with  others,  form  a  continuous 
channel  for  commerce  among  the  States  or  with 
foreifi^n  countries,— citing  Tne  Daniel  Ball  and 
Hie  Uenesee  Chi^  v.  Fiizhugh,  supra;  Allen  v. 
Jlieijcherry,  62  U.  8.  21  How.  244  [16  L.  ed.  1101; 
The  Hine  v.  Trewr,  71  U.  S.  4  Wall.  569  [18 
L.  ed.  455];  The  Belfast,  74  U.  S.  7  Wall.  624 
[19  L.  ed.  266];  The  St.  Lawrence,  66  U.  S.  1 
Black,  627  ri7  L.  ed.  188]. 

Proctors  lor  respondents  instance  rivers  and 
inland  waters  in  the  States  which  are  not  in- 
cluded in  the  navigable  waters  of  the  United 
States;  and  they  cite  Vea^ie  v.  Moor,  65  U.  8. 
14  How.  668  [14  L.  ed.  546];  Tfie  Montello,  78 
U.  8.  11  Wall.  411  [20  L.  ed.  191];  Sands  v. 
Manistee  River  Imp,  Co,  supra.  By  all  of  this 
reasoning  they  reach  with  great  apparent  con- 
fidence the  conclusion  that  the  Act  of  June  19, 
1886,  has  no  foundation  upon  the  admiralty 


themselves  and  Is  within  the  provisions  of  the  Stat- 
ute,   ihfd. 

A  veawl  employed  in  navigation  upon  the  Hud- 
son Biver,  and  not  elsewhere,  is  not  within  the  class 
excepted  ^  the  provisions  of  I  4289.  The  Tu^r 
8eeT9, 8  Fed.  Rep.  865. 

It  is  only  vesMls  eniraged  In  what  is  known  ordi- 
oarfly  as  maritime  oommeroe  which  are  subject  to 
the  provisions  of  the  Act;  hence,  the  owners  of  a 
small  steam  pleasure  yacht  enifaged  in  navigation 
the  Detroit  Biver  are  not  entitled  to  the  benefit  of 
the  IiimitAd  Liability  Act.  The  Mamie,  6  Fed.  Bep. 
818^8  red.  Rep.  887. 

ProeeedlnoB  for  dalm  of  beneJU  of  AA, 

Limited  liability  may  be  claimed  (1)  merely  by 
way  of  defense  to  an  action;  or  (8)  by  surrenderinff 
the  ship  or  paying  her  value  into  court;  the  latter 
method  is  necessary  only  when  the  owner  desires  to 
brinff  all  the  creditors  claiming  damage  into  con- 
course for  distribution.  Thommessen  v.  Whitwiil, 
118U.&6aO(80L.ed.lM). 

Ship  owners  are  entitled  to  the  benefit  of  the  Stat- 
ute, though  no  action  has  been  begun  against  them. 
The  John  Bramall,  10  Ben.  486. 

Where  the  owners  may  invoke  the  provisions  of 
the  statute,  the  court  cannot  know  without  appro- 
priate proceeding  the  value  of  the  offending  Tessel 
and  the  pending  freight.  The  Maria  and  Elizabeth, 
U  Fed.  Bep.  6SU,  12  Fed.  Bep.  687. 

Where  on  a  libel  for  collision  the  vesMl  has  been 
decreed  liable  for  damages,  the  owner  cannot  on  a 
petition  for  a  limitation  of  liability  retry  the  ques- 
tion of  liability,  that  being  its /luKcoto.  Ib\A, 

The  institution  of  proceedings  under  the  Statute, 
followed  by  a  decree,  is  a  bar  to  an  action  elsewhere 
for  damages.  Bounds  v.  Providence  *  S.  Steam- 
ship Co.  14  B.  L  844. 

Proceedings  for  a  limitation  of  liability,  if  not  in- 
^  L.  R.  A. 


stltuted  until  after  a  party  has  obtained  satisfaction 
of  his  demand,  are  ineffectual  as  to  him,  and  a  re- 
turn of  the  money  should  not  be  compelled.  The 
Benefactor,  108  U.  S.  289  (86  L.  ed.  861). 

If  any  such  proceedings  are  begun  after  the  suit 
brought,  they  must  be  in  the  same  district  court  as 
that  in  which  the  suit  is  pending.  The  Alpena,  10 
Biss.  486;  i2e  The  Luckenbaok,  26  Fed.  Bep.  870. 

Costs  may  be  Imposed  upon  the  owners  for  de- 
laying for  an  unreasonable  period  to  institute  pro- 
ceedings for  a  limitation  of  liability.  Ba  The  Gar- 
den City,  27  Fed.  Rep.  284;  Miller  v.  O'Brien,  85  Fed. 
Bep.  779. 

Jtirtodietion  ^  proeeedlngs  for  limitation  ofliabaitu^ 

The  words  *in  any  court"  refer  to  a  competent 
federal  court,  and  not  to  a  state  court  Re  Provi- 
dence  &  N.  T.  Steamship  Co.  6  Ben.  124. 

In  a  cause  of  a  limitation  of  liability,  which  pro- 
ceeding is  sui  generis,  partaking  of  the  nature  of  a 
suit  in  personam,  and  not  a  proceeding  in  rem,  pos- 
session of  the  vessel  or  her  proceeds  is  not  essential 
to  the  Jurisdiction.  Re  The  City  of  Norwich,  6  Ben. 
880;  The  Mendota,  14  Fed.  Bep.  858. 

The  "appropriate  proceedings'*  must  be  proceed- 
ings in  j)ersonam  where  the  parties  to  be  affected 
are  to  be  duly  brought  before  the  court,  and  such 
proceedings  are  not  within  the  Jurisdiction  of  an 
admiralty  court.  Place  v.  The  City  of  JNorwich,  1 
Ben.  89. 

The  rule  of  limited  liability  embraces  all  damages 
done  by  a  vessel  without  the  privity  of  the  owner, 
whether  consununated  on  land  or  water;  and  this 
being  a  maritime  rule  or  regulation,  courts  of  ad- 
miralty have  authority  to  enforce  it,  and  to  enforce 
claims  on  the  fund  representing  the  value  of  the 
vessel.    Re  Goodrich  Transp.  Co.  26  Fed.  Bep.  718. 

A  district  court  cannot  take  Jurisdiction  in  ad- 
miralty of  a  petition  for  a  limitation  of  liability 
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clause,  and  none  upon  tbe  commerce  clause,  of 
the  CoDstitutioD,  emd  must  therefore  be  wholly 
disregarded,  aud,  aa  a  cousequence,  that  the 
libel  must  be  dismissed. 

It  is  not  difficult,  it  would  seem,  for  the  ob- 
serving mind,  trained  in  the  philosophy  and 
history  of  our  law,  to  appreciate  tbe  interesting 
considerations  of  legal  thought  suggested  by 
the  pending  inquiry  and  the  gigantic  ma^i- 
tude  of  tbe  values  which  its  ultimate  adjudica- 
tion may  affect.  Should  the  propositions  of 
the  respondents  be  deemed  finally  controlling, 
this  would  afford  the  twenty-firsi  instance  when 
an  Act  of  Congress  was  decisively  adjudged 
unconstitutional.  When  it  is  considered  that 
this  record  of  legislative  conscientiousness  and 
judicial  conservatism  embraces  a  period  of 
ninety- nine  years,  the  inchoate  and  formative 
period  of.  a  vast  and  novel  experiment  in  the 
science  of  government,  the  exciting  exigencies 
of  foreign  wars,  the  corroding  inflammntiun  of 
civil  strife,  the  expansion  of  three  millions  of 
primitive  people,  employed  mainly  in  the  simple 
and  unproductive  occupations  of  frontiersmen, 
to  sixty  millions  whose  ventures  in  the  produc- 
tion of  national  wealth  are  as  diverse  in  char- 
acter as  they  are  intrepid  in  enterprise  and 
aiSuent  in  results;  when,  also,  the  mighty  vol- 
ume of  decided  cases,  involving  the  application 
or  interpretation  of  the  Constitution,  is  consid- 
ered, it  must  be  granted  that  the  national  legis- 
lation is  with  substantia]  uniformity  stable  and 
valid,  and  that  the  occasions  when  it  may  be 
held  by  the  courts  invalid  are  rarely  afforded. 
It  is  equally  obvious  that  the  courts  will  de- 
cline to  adjudge  a  statute  to  be  in  conflict  with 
the  Constitution,  unless  the  reasons  therefor 
are  of  that  convincing  and  impeiative  charac- 
ter which  at  once  clear  the  mind  of  doubt  and 
constrain  tbe  inevitable  decision. 

The  attempted  impeachment  of  the  fourth 
section  of  the  Act  of  June  19,  1886,  extending 
the  privilege  of  limited  responsibility  to  "  all 
vessels  used  on  lakes  or  rivers,  or  in  inland 
navigation,  including  canal-boats,  barges  and 
lighters,"  is  evolved  mainly  from  this  premise 


of  respondents'  proctors:  "It  seems  to  us  clear 
that  section  4  of  the  Act  (save  in  tbe  use  of  the 
words  'sea-going  vessels')  directly  collides  witb 
the  Constitution,  and  that  its  expressed  purpose 
was  to  do  the  very  thing  which  Congress  is 
prevented  from  doing.  The  law,  as  it  stood,, 
excepted  from  the  operation  the  owners  of  ves- 
sels eneaeed  in  internal  commerce.  The  de- 
sign of  the  Act  of  1886  was  so  to  change  the 
excepting  clause  as  to  apply  the  law  to  such 
owners  and  commerce.  Tal^e  the  law  as  it  waa 
in  connection  with  this  fourth  section,  and  it 
will  then  appear  that  the  purpose  was  to  do  an 
unconstitutional  thing;  that  is  to  say,  the  very 
legislation  proposed  was  unconstitutional  if  our 
contention  be  correct  as  to  the  power  of  Con- 
gress." 

In  this  connection  it  may  be  well  to  state  that 
elsewhere  in  the  copious  and  valuable  brief 
from  which  the  quotation  is  taken  an  Import- 
ant axiom  of  constitutional  interpretation  is 
frankly  set  forth,  viz.,  "that  a  court  ought  not 
to  declare  a  law  unconstitutional  unless  tbe- 
fatal  infirmity  is  made  clearly  to  appear,~to 
appear  beyond  any  reasonable  doubt."  With 
this  cardinal  rule  in  mind,  let  us  attempt  ta 
ascertain  if  there  is  not  at  least  a  reasonable 
doubt  as  to  the  existence  of  error  or  misappre- 
hension in  the  propositions  of  the  proctor, 
above  set  forth.  Is  it  true  that  Congress  has 
"expressed  the  purpose"  by  this  Amendment 
to  take  control  of  the  internal  commerce  of  the 
States?  1.  Did  the  law,  before  the  Amend- 
ment, except  from  its  operation  the  owners  of 
vesselsengaged  in  internal  commerce?  2.  Doea 
the  Amendment  assailed  apply  the  law  to  such 
owners  and  commerce?  8.  Is  it  true  that  the- 
"purpose  of  Congress  was  to  do  an  unconstitu- 
tional thing?"  It  does  not  appear  that  the  Law 
of  Limlteo  Liability  before  the  19th  of  June, 
1886,  excepted  from  its  operation  the  owners 
of  vessels  engaged  in  internal  commerce.  The 
language  of  the  exception  was  applicable  to  the 
owners  of  craft  of  certain  description  plying 
upon  certain  waters.  It  is  wholly  silent  as  to 
the  character  or  kind  of  commerce  for  which 


where  it  would  not  have  had  coffnizanoe  in  ad- 
miralty orlfirioaliy  of  the  cause  ot  action  involved, 
as  where  suit  was  broufirbt  by  a  sufferer  from  a  fire 
set  out  on  land  by  a  passing  vessel.  Ex  parte  Phe- 
nlx  Ins.  Co.  118  U.  S.  610  (80  L.  ed.  274);  The  Ply- 
mouth, 70  U.  8.  8  WalL^O  (18  L.  ed.  125).  See,  how- 
ever. The  Mary  Lord,  81  Fed.  Kep.  416;  Norwich  & 
N.  Y.  Traiisp.  Co.  v.  Wright,  80  U.  8. 13  Wall  104(20 
L.  ed.  585i;  Providence  &  N.  Y.  Steamship  Co.  v.  Hill 
Mfg.  Co.  109  U.  8. 678  (27  L.  ed.  1038);  El weU  v.  Gelbel, 
8B  Fed.  Rep.  71;  The  EpsUon,  6  Ben.  378. 

Proceedings  to  limit  the  liability  of  ship  owners 
may  be  instituted  in  a  district  where  a  fund  or  claim 
equitably  reprosenting  the  1<^  vessel  is  in  litiga- 
tion, though  tbe  petitioners  reside  in  another  dis- 
trict   Re  Leonard,  14  Fed.  Rep.  58. 

In  The  Benefactor,  108  O.  S.  239  (26  L.  ed.  851),  the 
supreme  court  promulgated  a  rule  that  a  petition 
for  the  limitation  of  liability  shall  be  filed  in  the 
oh'cuit  court,  if  a  suit  as  to  the  vessel  is  there  pend- 
ing, and  though  the  ship  owner  on  the  trial  as  to 
the  cause  of  the  collision  contest  all  JiabiUty  what- 
ever.   The  Benefactor,  103  U.  8.  239  (26  L.  ed.  361). 

And  though  the  ship  has  been  surrendered  to  the 
underwriters.  The  City  of  Norwich,  118  U.  S.  468  (30 
L.  ed.  184). 

Admiralty  courts  have  Jurisdiction  to  enforce 
tfucb  claims  on  the  fund  as  auxiliary  and  incidental 
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to  their  jurisdiction  of  the  main  subject    Be  Good- 
rich Transp.  Co.  26  Fed.  Rep.  718. 

The  fact  that  a  claimant  against  a  vessel  has  re* 
covered  in  a  state  court  less  than  her  stipulated 
value  does  not  oust  the  jurisdiction  of  tbe  district 
court  of  proceedings  to  limit  her  liability  where  his 
original  claim  was  greater  than  its  value.  Briggs 
V.  Day,  21  Fed.  Rep.  727.  See  further,  as  to  the  juris- 
diction  of  the  district  oourt,  Ex  parte  Phenix  Ins. 
Cu.  118  U.  8.  610  (80  L.  ed.  274). 

In^ncUon  to  restrain  prosecution  in  iiaU  cmartt. 

Injunction  may  issue  to  restram  the  prosecution 
of  suits  in  a  state  court  The  Amsterdam,  28  Fed* 
Rep.  112. 

The  district  court  may,  notwithstanding  Rev. 
Stat.,  i  730,  restrain  parties  who  have  commenced 
action  in  the  state  court  from  proceeding  further 
therein.  Re  Long  Island  N.  8.  P.  &  F.  Transp.  Co. 
5  Fed.  Rep.  599;  The  Oceanus,  6  Ben.  258;  but  see  Hill 
Mfg.  Co.  V.  Providence  &  N.  Y.  Steamship  Co.  US 
Mass.  495,  502. 

The  making  of  the  56tb  Admiralty  Rule,  restrain* 
ing,  on  application  by  tbe  owners,  tbe  further  pros- 
ecution of  all  suits  against  them,  was  within  the 
power  of  the  supreme  court,  notwithstanding  Rev. 
Stat,  6  720.  iie  Providence  &  N.Y.  Steamship  Co. « 
Ben.  124. 


1869. 


Law  TON  V.  CoMEKt 


01 


} 


the  Tessels  or  the  water  routes  were  utilized. 
This  is  plainly  apparent  from  the  language  of 
the  proviso  before  the  amendment  was  adopted: 
''This  Act  shall  not  apply  to  the  owner  or  own- 
•ers  of  any  canal-boat,  barge  or  lighter,  or  to 
any  Teasels  of  any  description  whatsoever,  used 
in  rivers  or  inland  navigation." 

It  should  not  be  difScult  to  understand  that 
this  is  widely  variant  from  the  proposition  of 
respondents.  The  excepting  clause,  if  their 
eonstmction  had  been  adopt^,  would  probably 
have  read:  "  This  Act  shall  not  apply  to  the 
owners  of*  any  vessel,  etc.,  used  in  pui'ely  in- 
ternal commerce." 

There  is,  or  may  be,  a  vast  distinction  in  the 
lading  or  contracts  of  a  vessel  used  in  inland 
navigation,  and  one  used  for  internal  com- 
merce. A  vessel  may  be  used  for  internal  com- 
merce and  never  traverse  inland  waters,  or 
may  ply  the  waters  of  a  lake  embosomed  in 
the  central  territory  of  a  State,  and  be  wholly 
engaged  in  interstate  commerce.  Then  it  is 
not  true  that  the  law,  before  the  Amendment, 
-excepted  from  its  operation  the  owners  of  ves- 
sels engaged  in  internal  commerce,  but  simply 
thoae  whose  vessels  were  used  in  rivers  or  in- 
land navigation.  Again,  does  the  Amendment 
to  the  Limited  Responsibility  Law,  assailed  by 
the  respondents,  apply  to  the  ''owners  of  ves- 
sels engaged  in  internal  commerce?"  In  the 
opinion  of  the  court,  very  clearly  not.  It  has 
no  syllable  with  reference  to  internal  commerce. 
It  "shall  appl^  also  to  all  vessels  used  on  lakes 
or  rivers,  or  in  inland  navigation,  including 
canal -boats,  barges  and  lighters."  Congress, 
in  the  Amendment  as  in  the  excepting  clause  of 
the  Act  of  1851,  supra^  dealt  entirely  with 
•classes  of  vessels  navigating  inland  waters  and 
lakes,  and  gave  no  attention  to  cargoes  or  ship- 
ping contracts.  It  did  not  deal  with  com- 
merce, but  with  shippins;.  As  we  have  before 
seen,  there  is  no  essential  identity  of  topic  in  a 
vessel  and  the  character  of  the  commerce  in 
which  it  is  engaged.  By  a  parity  of  reasoning 
it  follows  that  Congress  has  not,  by  this  exten- 
sion of  the  limited-responsibility  privilege,  ex- 
pressed the  purpose  to  take  control  of  internal 
commerce,  nor,  so  far  as  it  has  been  made  to 
appear,  was  it  its  purpose  to  do  an  unconstitu- 
tional thing.  These  conclusions  seem  to  be 
clearly  inferable  from  the  plain  and  unambigu- 
ous words  of  the  clauses  which  constituted  the 
old  law  and  the  remedial  statute,  which,  as  we 
will  presently  see,  is  but  an  encouragement  to 
important  classes  of  shipping  in  which  the 
wealth  of  the  country  is  largely  invested.  But 
if  the  language  of  the  sections  quoted  was 
equivocal,  there  would  even  then  be  no  diffi- 
eulty  in  tracing  to  its  constitutional  source  the 
current  of  this  legislation,  which  has  revived 
the  drooping  but  vital  growth  of  the  country's 
maritime  interests.  It  is  well  to  remember 
that  it  is  an  elementary  principle  of  construc- 
tion, not  only  that  the  scope  of  a  legislative  en- 
actment may  be  modified  by  the  purpose 
expressed  in  the  title,  but  that  the  intention  of 
the  Legislature  is  often  gathered  from  a  view 
of  the  whole,  and  every  part,  of  continuous 
legislation  on  the  same  general  topic.  1  Kent, 
Com.  461. 462.  Upon  consideration  of  the  sev- 
eral enactments  on  the  subject  of  limiting  re- 
sponsibility of  the  owners  of  shipping,  it  is  not 
possible  to  discover  any  purpose  ox  the  national 
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Legislature  to  encroach  upon  the  conceded 
rights  of  the  States  as  to  internal  commerce. 
It  may  be,  an  J  is,  no  dou^t,  true  that  much  of 
this  legislation  does  incidentally  affect  rights 
growing  out  of  internal  commerce.  Tnat, 
however,  is  a  necessary  result,  flowing  from 
the  variety  and  extent  of  the  influence,  exerted 
by  every  Act  of  Congress  of  general  operation, 
howsoever  undoubted  its  constiiutionaiity.  An 
illustration  of  this  may  be  found  in  the  laws 
relating  to  internal  taxation.  Who  may  say 
these  do  not  affect  internal  commerce?  And  yet 
the  power  of  Congress  is  conceded.  In  the 
amplitude  and  variety  of  the  occupations  and 
enterprises  of  our  countrymen  many  results 
flow  from  congressional  action,  which,  if  de- 
signed as  a  result  of  direct  legislation,  would 
be  held  unwarranted.  It  is  enough  to  say  of 
a  law  that  its  purpose,  object  and  main  re- 
sults are  legitimate,  and  the  law  of  limited  re- 
sponsibility has  been  often  so  adjudged.  Nor- 
meh  <fc  N.  T.  Tranm,  Co.  v.  Wright,  80  U.  8. 18 
Wall.  109-128  [20  L.  ed.  585-693]. 

The  Act  of  March  8,  1851,  was  entitled  "An 
Act  to  Limit  the  Liabilitv  of  Shipowners,  and 
for  Other  Purposes."  Its  provisions  applica- 
ble to  the  questions  at  bar,  embodied  in  ^^  4283- 
4289,  Rev.  Stat.,  are  as  follows:  "The  liability 
of  the  owner  of  any  vessel  for  any  embezzle- 
ment, loss  or  destniction,  by  any  person,  of 
any  property,  goods  or  merchandise  shipped 
or  put  on  board  of  such  vessel;  or  for  any  loss, 
damage  or  injury  bv  collision,  or  for  any  act, 
matter  or  thing  lost,  damage  or  forfeiture  done, 
occasioned  or  incurred  without  the  privity  or 
knowledge  of  such  owner  or  owners,  shtdl  in 
no  case  exceed  the  amount  or  value  of  the  in- 
terest of  such  owner  in  such  vessel,  and  her 
freight  then  pending."  f  4283,  Rev.  Stat: 
"The  provisions  of  [this  title]  [the  seven  pre- 
ceding sections],  relating  to  the  limitation  of 
the  liability  of  the  owners  of  vessels,  shall  not 
apply  to  the  owners  of  any  canal-boat,  barge 
or  lighter,  or  to  any  vessel  of  any  description 
whatsoever,  used  in  rivers  or  inland  naviga- 
tion."   §  4289,  Rev.  Stat. 

The  legislation  upon  this  subject,  next  suc- 
ceeding the  Act  of  1851,  is  found  in  the  Act  of 
June  26,  1884  (28  Stat,  at  L.  68).  This,  it  is 
important  to  observe,  is  entitled  "An  Act  to 
Remove  Certain  Burdens  on  the  American 
Merchant  Marine,  and  Encourage  the  Ameri- 
can Foreign  Carrying  Trade,  and  for  other 
Purposes."  The  eighteenth  section  of  this 
Act  is  as  follows:  "That  the  individual  lia- 
bility of  a  ship  owner  shall  be  limited  to  the 
proportion  of  any  or  all  debts  and  liabilities 
that  his  individual  share  of  the  vessel  bears  to 
the  whole,  and  the  aggregate  liabilities  of  all 
the  owners  of  a  vessel,  on  account  of  the  same, 
shall  not  exceed  the  value  of  such  vessel  and 
freight  pending:  provided,  that  this  provision 
Shan  not  affect  the  liability  of  any  owner  in- 
curred previous  to  the  passage  of  this  Act,  nor 
prevent  any  claimant  from  joining  all  the 
owners  in  one  action,  nor  shall  the  same  apply 
to  wages  due  to  persons  employed  by  said  ship 
owners." 

We  thus  perceive  that  the  title  indicates 
what  the  body  of  the  Act  makes  clear,  viz., 
that  it  was  intended  to  encourage,  and  there- 
fore to  foster,  the  American  merchant  marine 
and  the  American  foreign  carrying  trade.    Its 
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clause,  and  none  upon  the  commerce  clause,  of 
tbe  Constitution,  and  must  therefore  be  wholly 
disregarded,  and,  as  a  consequence,  that  the 
libel  must  be  dismissed. 

It  is  not  difllcult,  it  would  seem,  for  the  ob- 
serving mind,  trained  in  the  philosophy  and 
history  of  our  law,  to  appreciate  the  interesting 
consicferations  of  legal  thought  suggested  by 
the  pending  iuqulry  and  the  gigantic  magni- 
tude of  the  values  which  its  ultimate  adjudica- 
tion may  affect.  Should  the  propositions  of 
the  respondents  be  deemed  finally  controlling, 
this  would  afford  the  twenty-first  instance  when 
an  Act  of  Congress  was  decisively  adjudged 
unconstitutional.  When  it  is  considered  that 
this  record  of  legislative  conscientiousness  and 
judicial  conservatism  embraces  a  period  of 
ninety-nine  years,  the  inchoate  and  formative 
period  of.  a  vast  and  novel  experiment  in  the 
science  of  government,  the  exciting  exigencies 
of  forel^  wars,  the  corroding  inflammation  of 
civil  strife,  the  expansion  of  three  millions  of 
primitive  people,  employed  mainly  in  the  simple 
and  unproductive  occupations  of  frontiersmen, 
to  sixty  millions  whose  ventures  in  the  produc- 
tion of  national  wealth  are  as  diyerse  in  char- 
acter as  they  are  inirepid  in  enterprise  and 
afliuent  in  results;  when,  also,  the  mighty  vol- 
ume of  decided  cases,  involving  the  application 
or  interpretation  of  the  Constitution,  is  consid- 
ered, it  must  be  granted  that  the  national  legis- 
lation is  with  substantial  uniformity  stable  and 
yalid,  and  that  the  occasions  when  it  may  be 
held  by  the  courts  invalid  are  rarely  afforded. 
It  is  equally  obvious  that  the  courts  will  de- 
cline to  adjudge  a  statute  to  be  in  conflict  with 
the  Constitution,  unless  the  reasons  therefor 
are  of  that  convincing  and  impeiative  charac- 
ter which  at  once  clear  the  mind  of  doubt  and 
constrain  tbe  inevitable  decision. 

The  attempted  impeachment  of  the  fourth 
section  of  the  Act  of  June  19,  1886,  extending 
the  privilege  of  limited  responsibility  to  "  all 
vessels  used  on  lakes  or  rivers,  or  in  inland 
navigation,  including  canal-boats,  barges  and 
lighters,"  is  evolved  mainly  from  this  premise 


of  respondents'  proctors:  "It  seems  to  ub  clear 
that  section  4  of  the  Act  (save  in  the  use  of  the 
words  'sea-going  vessels')  directly  collides  with 
tbe  Constitution,  and  that  its  expressed  purpose 
was  to  do  the  very  thing  which  Congress  is 
prevented  from  doing.  The  law,  as  it  stood,, 
excepted  from  the  operation  the  owners  of  ves- 
sels engaged  in  internal  commerce.  The  de- 
sign of  tne  Act  of  1886  was  so  to  change  the 
excepting  clause  as  to  apply  the  law  to  such 
owners  and  commerce.  Take  the  law  as  it  was 
in  connection  with  this  fourth  section,  and  it 
will  then  appear  that  the  purpose  was  to  do  aa 
unconstitutional  thing;  that  is  to  say,  the  very 
legislation  proposed  was  unconstitutional  if  our 
contention  be  correct  as  to  the  power  of  Con- 
gress." 

In  this  connection  it  may  be  well  to  state  that 
elsewhere  in  the  copious  and  yaluable  brief 
from  which  the  quotation  is  taken  an  import- 
ant axiom  of  constitutional  interpretation  is 
frankly  set  forth,  viz.,  "that  a  court  ought  not 
to  declare  a  law  unconstitutional  unless  the- 
fatal  infirmity  is  made  clearly  to  appear,— to - 
appear  beyond  any  reasonable  doubt."  With 
this  cardinal  rule  in  mind,  let  us  attempt  to 
ascertain  if  there  is  not  at  least  a  reasonable 
doubt  as  to  the  existence  of  error  or  misappre- 
hension in  the  propositions  of  the  proctor, 
above  set  forth.  Is  it  true  that  Congress  has 
"expressed  the  purpose"  by  this  Amendment 
to  take  control  of  the  internal  commerce  of  the 
States?  1.  Did  the  law,  before  the  Amend- 
ment, except  from  its  operation  the  owners  of 
yesselsengaged  in  internal  commerce?  2.  Does 
the  Amendment  assailed  apply  the  law  to  such 
owners  and  commerce?  8.  Is  it  true  that  tbe- 
"purpose  of  Congress  was  to  do  an  unconstitu- 
tional thing?"  It  does  not  appear  that  the  Lavr 
of  Limited  Liability  before  fhe  19th  of  June, 
1886,  excepted  from  its  operation  the  owners 
of  vessels  engaged  in  internal  commerce.  The 
language  of  the  exception  was  applicable  to  the 
owners  of  craft  of  certain  description  plying 
upon  certain  waters.  It  is  wholly  silent  as  to 
the  character  or  kind  of  commerce  for  which 


where  it  would  not  have  had  oogrnizanoe  In  ad- 
miralty originally  of  the  cause  of  action  Involved, 
as  wliere  suit  was  brought  by  a  sufferer  from  a  fire 
sot  out  on  land  by  a  passing  vessel.  Ex  parte  Phe- 
nix  Ins.  Co.  118  U.  8.  610  (80  L.  ed.  274);  The  Ply- 
mouth, 70  U.  S.  8  Wall.  20  (18  L.  ed.  125).  See,  how- 
ever. The  Mary  Lord,  81  Fed.  Rep.  416:  Norwich  & 
N.  T.  Transp.  Co.  v.  Wright,  80  U.  8. 18  Wall.  104  (20 
L.  ed.  585i;  Providence  &  N.  Y.  Steamship  Co.  v.  Hill 
Mfg.  Co.  109  U.  8. 578  (27  L.  ed.  1038);  El  well  v.  Geibel, 
88  Fed.  Rep.  71;  The  EpslJon,  6  Ben.  378. 

ProoeedingB  to  limit  the  liability  of  ship  owners 
may  be  instituted  in  a  district  where  a  fund  or  claim 
equitably  reprpseatlng  tbe  l<Mt  vessel  is  la  litiga- 
tion, though  the  petitioners  reside  in  another  dis- 
trict.   Re  Leonard,  14  Fed.  Rep.  58. 

In  The  Benefactor,  103  U.  S.  239  (26  L.  ed.  851),  the 
supreme  court  promulgated  a  rule  that  a  petition 
for  the  limitation  of  liability  shall  be  filed  In  the 
circuit  court,  if  a  suit  as  to  the  vessel  is  there  pend- 
ing, and  though  the  ship  owner  on  the  trial  as  to 
the  cause  of  the  collision  contest  all  liabiUty  what- 
ever.   The  Benefactor,  108  U.  8.  289  (26  L.  ed.  851). 

And  though  the  ship  has  been  surrendered  to  the 
nndorwriters.  The  City  of  Norwich,  118  U.  8. 468  (30 
L.  ed.  184). 

Admiralty  courts  have  jurisdiction  to  enforce 
riuch  claims  on  the  fund  as  auxiliary  and  incidental 
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to  their  jurisdiction  of  the  main  subjects   Be  Good- 
rich Transp.  Co.  26  Fed.  Rep.  718. 

The  fact  that  a  claimant  against  a  vessel  has  re» 
covered  In  a  state  court  less  than  her  stipulated 
value  does  not  oust  the  jurisdiction  of  the  district 
court  of  proceedings  to  limit  her  liability  where  his 
original  claim  was  greater  than  its  value.  BriggB 
V.  Day,  21  Fed.  Rep.  727.  See  further,  as  to  the  juris- 
diction of  the  district  court,  JSx  parte  Phenlz  Ins. 
Cu.  118  U.  S.  610  (80  L.  ed.  274). 

Injunction  to  restrain  prosecution  «n  ttale  courts. 

Injunction  may  issue  to  restrain  the  prosecution 
of  suits  in  a  state  oourt.  The  Amsterdam,  28  Fdd. 
Rep.  112. 

The  district  court  may,  notwithstanding  Rev. 
Stat.,  JB  720,  restrain  parties  who  have  commenced 
action  in  the  state  court  from  proceeding  further 
therein.  Re  liOng  Island  N.  S.  P.  &  F.  Transp.  Co. 
5  Fed.  Rep.  599;  The  Oceanus,6  Ben.  258;  but  see  Hill 
Mfg.  Co.  V.  Providence  &  N.  Y.  Steamship  Co.  US 
Mass.  495,  602. 

The  making  of  the  65th  Admiralty  Rule,  restrain- 
ing, on  application  by  the  owners,  tbe  further  pro»-> 
ecution  of  all  suits  against  them,  was  within  th% 
power  of  the  supreme  court,  notwithstanding  Rct. 
Stat.,  fi  720.  £«  Providence  &  N.Y.  Steamship  Co.  6 
Ben.  124. 
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the  vesselB  or  the  water  routes  were  utilized. 
This  is  plainly  apparent  from  the  language  of 
the  proviso  before  the  amendment  was  adopted: 
'*This  Act  shall  not  apply  to  the  owner  or  own- 
<en  of  any  canal-boat,  barge  or  lighter,  or  to 
any  yessels  of  any  description  whatsoever,  used 
in  rivers  or  inland  navigation." 

It  should  not  be  difficult  to  understand  that 
this  ia  widely  variant  from  the  proposition  of 
respondents.  The  excepting  clause,  if  their 
construction  had  been  adopted,  would  probably 
have  read:  "  This  Act  shall  not  apply  to  the 
owners  of-  any  vessel,  eta,  used  in  purely  in- 
ternal commerce." 

There  is,  or  may  be,  a  vast  distinction  in  the 
lading  or  contracts  of  a  vessel  used  in  inland 
navigation,  and  one  used  for  internal  com- 
merce. A  vessel  may  be  used  for  internal  com- 
merce and  never  traverse  inland  waters,  or 
may  ply  the  waters  of  a  lake  embosomed  in 
the  central  territory  of  a  State,  and  be  wholly 
engaged  in  interstate  commerce.  Then  it  is 
not  true  that  the  law,  before  the  Amendment, 
-excepted  from  its  operation  the  owners  of  ves- 
sels engaged  in  internal  commerce,  but  simply 
those  whose  vessels  were  used  in  rivers  or  in- 
land navigation.  Again,  does  the  Amendment 
to  the  Limited  Responsibility  Law,  assailed  by 
the  respondents,  apply  to  the  "owners  of  ves- 
sels engaged  in  internal  commerce?"  In  the 
opinion  of  the  court,  very  clearly  not.  It  has 
no  syllable  with  reference  to  internal  commerce. 
It  "shall  appl]^  also  to  all  vessels  used  on  lakes 
<xr  rivers,  or  In  inland  navigation,  including 
canal-boats,  barges  and  lighters."  Congress, 
in  the  Amendment  as  in  the  excepting  clause  of 
the  Act  of  1851,  supra,  dealt  entirely  with 
^classes  of  vessels  navigating  inland  waters  and 
lakes,  and  gave  no  attention  to  cargoes  or  ship- 
inng  contracts.  It  did  not  deal  with  com- 
merce, but  with  shipping.  As  we  have  before 
seen,  there  is  no  essential  identity  of  topic  in  a 
vessel  and  the  character  of  the  commerce  in 
which  it  is  engsged.  By  a  parity  of  reasoning 
it  follows  that  Congress  has  not,  by  this  exten- 
sion of  the  limited-responsibility  privilege,  ex- 
pressed the  purpose  to  take  control  of  internal 
commerce,  nor,  so  far  as  it  has  been  made  to 
appear,  was  it  its  purpose  to  do  an  unconstitu- 
tional thing.  These  conclusions  seem  to  be 
clearly  inferable  from  the  plain  and  unambigu- 
ous words  of  the  clauses  which  constituted  the 
old  law  and  the  remedial  statute,  which,  as  we 
will  presently  see,  is  but  an  encouragement  to 
important  classes  of  shipping  in  which  the 
wealth  of  the  country  is  largely  invested.  But 
if  the  language  of  the  sections  quoted  was 
equivocal,  there  would  even  then  be  no  diffi- 
culty in  tradng  to  its  constitutional  source  the 
current  of  this  legislation,  which  has  revived 
the  drooping  but  vital  growth  of  the  country's 
maritime  interests.  It  is  well  to  remember 
that  it  is  an  elementary  principle  of  construc- 
tion, not  only  that  the  scope  of  a  legislative  en- 
actment may  be  modified  by  the  purpose 
expressed  in  the  title,  but  that  the  intention  of 
the  Legislature  is  often  gathered  from  a  view 
of  the  whole,  and  every  part,  of  continuous 
legislation  on  the  same  general  topic.  1  Kent, 
Com.  461, 462.  Upon  consideration  of  the  sev- 
eral enactments  on  the  subject  of  limiting  re- 
sponsibility of  the  owners  of  shipping,  it  is  not 
possible  to  discover  any  purpose  of  the  national 
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Legislature  to  encroach  upon  the  conceded 
rights  of  the  States  as  to  internal  commerce. 
It  may  be,  an  J  is,  no  dou}>t,  true  that  much  of 
this  legislation  does  incidentally  affect  rights 
growing  out  of  internal  commerce.  That, 
however,  is  a  necessary  result,  flowing  from 
the  variety  and  extent  of  the  influence,  exerted 
by  every  Act  of  Congress  of  general  operation, 
howsoever  undoubted  its  constitutionality.  An 
illustration  of  this  may  be  found  in  the  laws 
relating  to  internal  taxation.  Who  may  say 
these  do  not  afl'ect  internal  commerce?  And  yet 
the  power  of  Congress  is  conced(Kl.  In  the 
amplitude  and  variety  of  the  occupations  and 
enterprises  of  our  countrymen  many  results 
flow  from  congressional  action,  which,  if  de- 
signed as  a  result  of  direct  legislation,  would 
be  held  unwarranted.  It  is  enough  to  say  of 
a  law  that  its  purpose,  object  and  main  re- 
sults are  legitimate,  and  the  law  of  limited  re- 
sponsibility has  been  often  so  adjudged.  iVi^r- 
ioich  &  N,  T.  Transp,  Co.  v.  Wright,  «0  U.  8. 18 
Wall.  109-128  [20  L.  ed.  685-598]. 

The  Act  of  March  8,  1861,  was  entitled  "An 
Act  to  Limit  the  Liability  of  Shipowners,  and 
for  Other  Purposes."  Its  provisions  applica- 
ble to  the  questions  at  bar,  embodied  in  ^^  4283- 
4289,  Rev.  Stat.,  are  as  follows:  "The  liability 
of  the  owner  of  any  vessel  for  any  embezzle- 
ment, loss  or  destniction,  by  any  person,  of 
any  property,  goods  or  merchandise  shipped 
or  put  on  board  of  such  vessel;  or  for  any  loss, 
danriage  or  injury  by  collision,  or  for  any  act, 
matter  or  thing  lost,  aama^  or  forfeiture  done, 
occasioned  or  incurred  without  the  privity  or 
knowledge  of  such  owner  or  owners,  sbidl  in 
no  case  exceed  the  amount  or  value  of  the  in- 
terest of  such  owner  in  such  vessel,  and  her 
freight  then  pending."  ^  4283,  Rev.  Stat: 
"The  provisions  of  [this  title]  [the  seven  pre- 
ceding sections],  relating  to  the'  limitation  of 
the  liability  of  the  owners  of  vessels,  shall  not 
apply  to  the  owners  of  any  canal-boat,  barge 
or  lighter,  or  to  any  vessel  of  any  description 
whatsoever,  used  in  rivers  or  inland  naviga- 
tion."   §  4289,  Rev.  Stat. 

The  legislation  upon  this  subject,  next  suc- 
ceeding the  Act  of  1851,  is  found  in  the  Act  of 
June  26,  1884  (23  Stat,  at  L.  63).  This,  it  is 
important  to  observe,  is  entitled  "An  Act  to 
Remove  Certain  Burdens  on  the  American 
Merchant  Marine,  and  Encourage  the  Ameri- 
can Foreign  Carrying  Trade,  and  for  other 
Purposes."  The  eighteenth  section  of  this 
Act  is  as  follows:  "That  the  individual  lia- 
bility of  a  ship  owner  shall  be  limited  to  the 
proportion  of  any  or  all  debts  and  liabilities 
that  his  Individual  share  of  the  vessel  bears  to 
the  whole,  and  the  aggregate  liabilities  of  all 
the  owners  of  a  vessel,  on  account  of  the  same, 
shall  not  exceed  the  value  of  such  vessel  and 
freight  pending:  provided,  that  this  provision 
shall  not  affect  the  liability  of  any  owner  in- 
curred previous  to  the  passage  of  this  Act,  nor 
prevent  any  claimant  from  joining  all  the 
owners  in  one  action,  nor  shall  the  same  apply 
to  wages  due  to  persons  employed  by  said  ship 
owners." 

We  thus  perceive  that  the  title  indicates 
what  the  body  of  the  Act  makes  clear,  viz., 
that  it  was  intended  to  encourage,  and  there- 
fore to  foster,  the  American  merchant  marine 
and  the  American  foreign  carrying  trade.    Its 
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chief  modification  of  the  existing  law  was  an 
enlargement  of  the  privileges  of  exemption. 
It  win  be  readily  observed  that  it  was  the  con- 
sistent legislative  purpose  to  broaden  the  priv- 
ileges of  the  owners  of  American  craft  upon 
the  high  seas.  The  enactments,  it  seems,  were 
found  advantageous  also,  as  they  were  followed 
verv  soon  afterwards  by  the  Act  of  June  19, 
188i5  (24  Stat,  at  L.  79),  which  is  entitled  "An 
Act  to  Abolish  Certain  Fees  for  Official  Serv- 
ices to  American  Vessels,  and  to  Amend  the 
Laws  Relating  to  Shipping  Commissioners, 
Seamen  and  Owners  of  Vessels,  and  for  Other 
Purposes."  The  fourth  section  of  this  Act  ex- 
tends previous  enactments  relating  to  limita- 
tions of  liability  to  "all  sea-going  vessels/' and 
here  the  respondents  insist  the  National  Legis- 
lature exhausted  its  jurisdiction. 

But  it  was  not  deemed  enough  to  accord 
these  privileges  to  sea-going  vessels.  A  vast 
and  rapidly  augmenting  fleet  of  American 
shipping,  embracing  every  type  of  vessel,  from 
the  clumsy  sailing  craft  of  the  last  century  to 
the  latest  achievements  in  naval  architecture, 
whose  twin  screws  and  triple  expansion  engines 
drive  them  with  incredible  swiftness  over  the 
teeming  waters  of  the  Great  Lakes,  were  wisely 
esteemed  by  Congress  to  merit  the  aid  and  en- 
couragement of  the  legislation  which  had  been 
80  effective  with  sea-goiDg  shipping.  Nor  was 
this  all.  It  had  been  found  that  the  vital  ne- 
cessity for  cheap  transportation  for  the  natural 
and  manufactured  productions  of  the  country, 
often  denied  in  greater  or  less  measure  by  rail- 
way combinations,  had  been  accomplished  by 
a  return  to  the  slower  but  cheaper  methods  of 
water  cariiage.  Rivers,  canals  and  inland 
lakes,  by  themselves  or  their  connections,  in 
many  instances  afford  the  most  important  ctian- 
Dels  for  the  ebbing  and  flowing  tide  of  inter- 
state and  foreign  commerce. 

In  the  case  of  TJie  Daniel  Ball,  11  U.  8.  10 
Wall.  567  [19  L.  ed.  999],  where  the  recovery 
of  a  penalty  under  the  Act  of  Congress  for 
failure  to  obtain  a  license  to  transport  mer- 
chandise and  passengers  upon  the  bays,  lakes, 
rivers  or  other  navigable  waters  of  the  United 
States  was  resisted  upon  the  ground  that  the 
steamer  navigating  the  Grand  River,  in  the 
State  of  Michigan,  was  not  engaged  in  inter- 
state commerce,  and  for  this  reason  it  was  in- 
sisted Congress  bad  no  control  over  her,  the 
supreme  court  make  very  pertinent  declara- 
tions. They  decided  that  the  Grand  River 
was  a  navigable  stream.  They  hold  that  rivers 
"arc  navigable  in  fact  when  they  are  used,  or 
•re  susceptible  of  being  used,  in  their  ordlDary 
condition,  as  highways  for  commerce,  over 
which  trade  and  travel  are,  or  may  be,  con- 
ducted in  the  customary  modes  of  trade  and 
travel  on  water,  and  they  constitute  navigable 
waters  of  the  United  States,  within  the  mean- 
ing of  the  Acts  of  Congress,  in  contradistinc- 
tion from  the  navigable  waters  of  the  States, 
when  they  form,  in  their  ordinary  condition, 
by  themselves,  or  by  uniting  with  other  wa- 
ters, a  continuous  highway,  over  which  com- 
merce is,  or  may  be,  carried«on  with  other 
States  or  foreign  countries,  in  the  customary 
modes  in  which  such  commerce  is  conducted 
by  water."    77  U.  S.  10  Wall.  568  [19  L.  ed. 

mi]. 

This  test  was  applied  to  Grand  River,  and 
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the  conclusion  was  reached  that  it  was  a  nav- 
igable  stream,  and  the  court  adds:  "And  by 
its  junction  with  the  lake  it  forms  a  continued 
highway  for  commerce,  both  with  other  State* 
and  with  foreign  countries,  and  is  thus  brought 
under  the  direct  control  of  Congress." 

The  court  continues:  "That  power  [t.  e^ 
the  power  to  regulate  commerce]  authorizes  all 
appropriate  legislation  for  the  protection  or 
advancement  of  either  interstate  or  foreign 
commerce,  and,  for  that  purpose,  such  legisla' 
tion  as  will  insure  the  convenient  and  safe  nav- 
igation of  all  the  navigable  waters  of  the  United 
States,  whether  that  legislation  consists  in  re- 
quiring the  removal  of  obstructions  to  their 
use,  in  prescribing  the  form  and  size  of  the 
ve^cls  employed  upon  them,  or  in  subjecting 
the  vessels  to  inspection  and  license,  in  order 
to  insure  their  proper  construction  and  equip- 
ment. *The  power  to  regulate  commerce.* 
this  court  said  in  Oilman  v.  Philadelphia,  70 
U.  S.  3  Wall.  724  [18  L.  ed.  99J  'comprehends 
the  control  for  that  purpose,  and  to  the  extent 
necessary,  of  all  navigable  waters  of  the  United 
States  which  are  accessible  from  a  State  other 
than  those  in  which  they  lie.  For  this  purpose 
they  are  the  public  property  of  the  nation,  and 
subject  to  all  the  requisite  legislation  of  Con- 
gress.' But  it  is  contended  that  the  steamer 
Daniel  Ball  was  only  engaged  in  the  internal 
commerce  of  the  State  of  Michigan,  and  was 
not,  therefore,  required  to  be  inspected  or 
licensed,  even  if  it  be  conceded  that  Grand 
River  is  a  navigable  water  of  tlic  United  Stales; 
and  this  brings  us  to  the  consideration  of  the 
second  question  presented.  There  is  undoubt- 
edly an  internal  commerce  which  is  subject  to 
the  control  of  the  States.  The  power  delegated 
to  Congress  is  limited  to  commerce  'amone 
the  several  States,'  with  foreign  nations  and 
with  the  Indian  tribes.  This  limitation  neces- 
sarily excludes  from  federal  control  all  com- 
merce not  thus  designated,  and  of  course  that 
commerce  which  is  carried  on  entirely  within 
the  limits  of  a  State,  and  does  not  extend  to  or 
affect  other  States.  In  this  case  it  is  admitted 
that  the  steamer  was  engaged  in  shipping  and 
transporting  down  Grand  River  goods  destined 
and  marked  for  other  States  than  Michi^^an, 
and  in  receiving  and  transporting  up  the  river 
goods  brought  within  the  Slate  from  without 
its  limits;  but  ioasmuch  as  her  agency  in  the 
transix)rtation  was  entirely  within  the  limits- 
of  the  State,  and  she  did  not  run  in  connectioir 
with,  or  in  continuation  of,  any  line  of  vessela 
or  railway  leading  to  other  States,  it  is  con- 
tended that  she  was  engaged  entirely  in  domes- 
tic commerce.  But  this  conclusion  does  not 
follow.  So  far  as  she  was  employed  in  trans- 
porting goods  destined  for  other  States,  or 
goods  brought  from  without  the  limits  of 
Michigan,  and  destined  to  places  within  that 
State,  she  was  engaged  in  commerce  betweei> 
the  States;  and,  however  limited  that  com- 
merce may  have  been,  she  was,  so  far  as  it 
went,  subject  to  the  legislation  of  Congress. 
She  was  employed  as  an  instrument  of  that 
commerce;  for,  whenever  a  commodity  has 
begun  to  move  as  an  article  of  trade  from  one 
State  to  another,  commerce  in  that  commodity 
between  the  States  has  commenced.  The  fj»  • 
that  several  different  and  independent  ageiwi.  - 
are  employed  in  transporting  the  com'mofHty^ 
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some  acting  entirely  In  one  State,  and  some 
acting  through  two  or  more  States,  does  in  no 
respect  affect  the  character  of  the  transaction. 
To  the  extent  in  -which  each  agency  acts  in 
that  transportation,  it  is  subject  to  the  regula- 
tion of  Congress.  It  is  said  that,  if  the  posi- 
tion here  asserted  he  sustained,  there  is  no  such 
thing  as  the  domestic  trade  of  a  State;  that 
Congress  may  take  the  entire  control  of  the 
commerce  of  the  country,  and  extend  its  ref- 
lations to  the  railroads  within  a  State  on  which 
^rain  or  fruit  is  transported  to  a  distant  market. 
We  answer  that  the  present  case  relates  to 
transportation  on  the  navigable  waters  of  the 
United  States,  and  we  are  not  called  upon  to 
express  an  opinion  upon  the  power  of  Congress 
over  interstate  commerce  when  carried  on  by 
land  transportation.  And  we  answer,  further, 
that  we  are  unable  to  draw  any  clear  and  dis- 
tinct line  between  the  authority  of  Congress  to 
regulate  an  agency  employed  m  commerce  be- 
tween the  States  when  that  agency  extends 
through  two  or  more  States,  and  when  it  Is 
coufined  in  its  action  entirely  within  the  limits 
of  a  single  State.  If  its  authority  does  not  ex- 
tend to  an  agency  in  such  commerce  when  that 
agency  is  confined  within  the  limits  of  a  State, 
its  entire  authority  over  Interstate  commerce 
may  be  defeated.  Several  agencie&combining, 
each  taking  up  the  commodity  transported  at 
the  boundary  line  at  one  end  of  a  State,  and 
leaving  it  at  the  boundary  line  at  the  other 
end,  the  federal  jurisdiction  would  be  entirely 
ousted,  and  the  constitutional  provision  would 
become  a  dead  letter."  See  also  77ie  Montello, 
lis  U.  8.  11  Wall.  411  [20  L.  ed.  191],  87  U.  S. 
20  Wall.  4S0  [22  L.  ed.  891];  Bx  parte  Boyer, 
109  U.  8.  629  [27  L.  ed.  1056]. 

In  the  case  last  cited  the  waterway  upon 
vhich  the  collision  occurred  was  actually  the 
propertv  of  the  State  of  Illinois,  and  was  wholly 
artificial,  and  was  wholly  within  its  territorial 
boundaries.  The  court  says,  through  Mr. 
Juvtice  Blatchford:  "Within  the  principles 
laid  down  by  this  court  in  the  cases  of  The 
Daniel  Ball,  77  U.  S.  10  Wall.  567  [19  L.  ed. 
999],  and  The  MonteOo,  87  U.  S.  20  Wall.  430 
[22  L.  ed.  891],  which  extended  the  salutary 
views  of  admiralty  jurisdiction  applied  in  The 
henetee  Chiefs,  Fitzhugh,  53  U.  S.  12  How. 
443  [18  L.  ed.  1058];  The  Mine  v.  Tretor,  71 
U.  8.  4  Wall.  655  j;i8  L.  ed.  451];  and  The 
Eagle,  75  U.  S.  8  WaU.  15  [19  L.  ed.  865],  we 
have  no  doubt  of  the  jurisdiction  of  the  dis- 
trict court  in  this  case."  "Navigable  water, 
situated  as  this  canal  is.  used  for  the  purposes 
for  which  it  is  used,  a  highway  for  commerce 
between  ports  and  places  in  different  States, 
carried  on  by  vessels  such  as  those  in  question 
here,  is  public  water  of  the  United  States." 

It  is  true  that  this  case  considers  and  decides 
a  question  of  admiralty  jurisdiction;  but  the 
canal,  although  wholly  artificial,  and  wholly 
within  the  body  of  the  State,  is  declared  public 
water,  fur  the  reason  that  it  is  a  conduit  for  in- 
terstate commerce.  In  concluding  the  opiu- 
ion,  Mr.  JvHice  Blatchford  observes:  "This 
case  does  not  raise  the  question  whether  the 
admiralty  jurisdiction  of  the  district  court  ez- 
tendfl  to  waters  wholly  within  the  body  of  a 
State,  and  from  which  vessels  cannot  so  pass 
as  to  carry  on  commerce  between  places  in 
such  State  and  places  in  another  State  or  in  a 
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foreign  country,  and  no  opinion  is  intended  to 
be  intimated  as  to  jurisdiction  in  such  a  case/^ 
The  case  was  decided  in  January,  1884.  Id 
December,  1870,  in  the  case  of  The  Man  telle, -^ 
a  proceeding  to  recover  a  penalty  under  a  stat- 
ute operative  upon  the  "bavs,  lakes,  rivers  or 
other  navigable  waters  of  tue  United  States," 
— Mr.  Juetiee  Field,  for  the  court,  declares  that 
the  stream  "can  only  be  deemed  a  navigable 
water  of  the  United  States  when  it  forms  by 
itself,  or  by  its  connection  with  other  waters, 
such  a  highway."    "If,  however,"  the  learned 

J'ustice  continues,  "  the  river  is  not  of  itself  a 
lighway  for  commerce  with  other  States  or 
foreign  countries,  or  does  not  form  such  a  high- 
way by  its  connection  with  other  waters,  and  i» 
only  navigable  between  different  places  within 
the  State,  then  it  is  not  a  navigable  water  of 
the  United  States,  but  onlv  a  navigable  water 
of  the  State,  and  the  Acts  of  Congress  .  .  .  for 
the  enrollment  and  license  of  vessels  have  no  ap- 
plication. Those  Acts  only  require  such  en- 
rollment and  license  for  vessels  employed  upox» 
the  na viable  waters  of  the  United  Slates." 

It  will  be  observed  that  this  was  the  con- 
struction of  a  penal  statute,  and  its  application 
under  the  admiralty  power.  But,  for  the  regu- 
lation of  interstate  commerce,  as  we  shaU 
presently  see,  Congress  has  enacted  legislation 
with  reference  to  the  commerce  upon  water 
routes,  whether  they  form,  by  connection  with 
other  waters  or  witn  railways,  a  highway  for 
continuous  carriage  or  shipment  of  passengers 
or  property.  The  power  of  Congress  for  thia 
purpose  in,  we  believe,  generally  conceded.  If, 
therefore,  the  navigable  waters  of  a  State 
wholly  within  the  State,  and  with  no  exterior 
water  connection,  are  yet  utilized  under  "com- 
mon control,  management  or  arrangement,"  in 
connection  with  railroads,  for  "  continuoua 
carriage," — in  other  words,  for  interstate  com- 
merce,— for  the  purposes  of  such  commerce, — 
they  would  become  public  waters  of  the  United 
States,  and  subject  to  congressional  control  un- 
der the  commerce  clause  (par.  3,  ^  8,  art.  1)  of 
the  Constitution,  if  not  under  the  admiralty 
clause.  See  Act  of  February  4.  1887,  entitled 
"  An  Act  to  Regulate  Commerce,"  24  Stat,  al 
L.  379;  Stockton  v.  Baltimore  <fc  N.  Y.  R.  Co,  1 
Inters.  Com.  Rep.  411,  32  Fed.  Rep.  9. 

But  if  it  be  true,  as  contended,  that  the  lerma 
of  the  Act  of  June  19,  1886,  are  so  broad  that 
they  affect  the  navigable  waters  of  a  State  up- 
on which  there  are  vessels  wholly  engaged  in 
internal  commerce,  must  the  Act  be  held  a 
nullity  for  that  reason?  From  the  fact  that  the 
indefatigable  proctors  for  respondents  have 
referred  to  the  Eissimee,  in  Florida,  and  the 
Jordan,  in  Utah,  to  Illustrate  their  argument, 
it  is  perhaps  fairly  inferable  that  such  streams 
and  lakes  are  very  rare.  It  is  probable,  also, 
that  the  commerce  which  they  convey  is  com- 
parativelv  unimportant.  Now,  is  it  not  the- 
duty  of  the  court  to  sustain  the  Act  under  con- 
sideration if  it  appears  that  its  application  to 
the  navigable  inland  waters  of  the  United 
States,  and  to  the  great  body  of  commerce,  ia 
valid  and  appropriate,  even  though  it  ma^  af- 
fect, upon  occasion,  commerce  wholly  withitt 
a  State?  Concede  that  its  language  is  suscep- 
tible of  the  meaning  suggested  by  the  respond- 
ents, it  is  nevertheless  clearly  warranted,  and 
operative  as  to  all  the  important  inland  navi> 
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l^atioD  of  the  country  and  the  Great  Lakes,  and 
us  to  a  mighty  Yolume  of  commercial  traDsac- 
tioDS.  It  has  long  been  settled  that  statutes, 
-cotiRiilutional  in  part  ooly,  will  be  upheld  so 
far  as  they  are  DOt  in  conflict  with  the  Consti- 
tution, provided  the  allowed  and  prohibited 
prtrts  are  separable.  Keokuk  N.  L,  Packet  Co. 
^.  Keokuk,  95  U.  S.  80  [24  L.  ed.  377]. 

A  case  of  controlling  authority  upon  the 
proposition  that  the  Statute  may  be  valid  as  to 
•one  class  of  commerce,  even  thoueh  invalid  as 
to  another,  is  Ratteimian  v.  W.  V.  I'eleg.  Co, 
127  U.  S.  411-438  [32  L.  ed.  229-234].  There 
s,  single  tax  was  assessed  by  the  State  of  Ohio 
upon  the  receipts  of  the  telegraph  company. 
These  were  derived  as  well  from  interstate  as 
from  internal  commerce.  The  items  of  the 
income  account  were  of  course  capable  of  sep- 
tuition,  but  they  were  returned  and  assessed 
in  gross,  and  without  separation  or  appor- 
tionment. A.  bill  was  presented  to  the  judge 
•of  the  circuit  court  of  the  United  States,  sit 
ting  in  chancery,  by  the  telegraph  company, 
with  averments  that  the  tax  was  illegal  and 
void,  and  iu  conflict  with  the  Constitution  of 
the  United  States,  for  the  alleged  reason  that 
-the  State  was  seeking  by  the  Act  to  impose  a 
tax  upon  gross  receipts  priocipally  accumu- 
lated from  interstate  telegraphic  messages. 
The  prayers  were  that  the  defendant,  to  wit, 
the  treasurer,  may  be  compelled  to  accept  that 
portion  of  the  tax  lawfully  due  the  State  and 
-country,  and  that  he  may  be  enjoined  from 
levying  or  collecting  the  balance  of  the  assess- 
ment. To  the  bill  a  general  demurrer  was 
tiled.  The  circuit  court,  after  argument,  upon 
an  agreed  submission  of  facts, which  was  in  the 
main  but  a  statement  of  the  separate  amounts 
-received  from  business  within  the  State,  and 
from  business  between  points  in  Ohio  and  !n 
-other  States,  held  that  the  tax  by  the  State,  so 
far  as  apportioned  to  receipts  derived  from  in- 
terstate communication,  was  unconstitutional 
and  void,  but,  as  apportioned  to  messages  with- 
in the  Slate,  it  was  valid.  The  case  reached 
the  supreme  court  by  a  certificate  of  difference 
of  opinion  between  the  circuit  and  the  district 
judge;  and  Mr,  Jtt^tiee  Miller,  for  the  court, 
presenting  the  unanimous  opinion  with  the 
characteristic  vigor  and  clearness  of  his  judicial 
deliverances,  has  with  precision,  and  we  think 
with  conclusiveness,  defined  the  rule  for  our 
guidance.  After  stating  the  question  certified, 
and  observing  that  the  agreement  of  parties  had 
avoided  the  point  that  the  tax  was  not  separa- 
ble, the  learned  justice  decisively  states:  "Nnr 
■do  we  believe,  if  there  were  allegations,  either 
in  the  bill  or  answer,  setting  up  that  part  of 
the  tax  was  from  interstate  commerce,  and 
part  from  commerce  wholly  within  the  State, 
that  there  ivould  have  been  any  difflculty  in 
aecuring  the  evidence  of  the  amount  of  receipts 
chargeable  to  these  separate  classes  of  tele- 
grams by  means  of  the  appointment  of  a  referee 
or  master  to  inquire  into  that  fact  and  make 
report  to  the  court.  Neither  are  we  of  opin- 
ion that  there  is  any  real  question,  under  the 
decisions  of  this  court,  in  recrard  to  holding 
that,  so  far  as  this  tax  was  levied  upon  receipts 
properly  appurtenant  to  interstate  commerce. 
It  was  void,  and  that,  so  far  as  it  was  only  up- 
-on  commerce  wholly  within  the  State,  it  was 
valid." 
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How  apposite  is  this  language  to  ttie  facta 
before  the  courti  Here  the  oooks  and  bills  of 
lading  of  the  steamer  would  show  every  fact 
essential  to  the  apportionment  of  the  cargo  in- 
to classes  of  internal  and  interstate  traffic  and 
freight.  But  even  more  pertinent  is  the  next 
succeeding  remark  of  the  learned  justice: 
"  This  precise  question  was  adjudged  in  the 
Case  of  State  Freight  Tax,  82  U.  S.  15  Wall. 
232  [21  L.  ed.  146 J."  There  a  statutory  tax  of 
Pennsylvania  of  two  cents  for  one  class,  three 
cents  for  another,  and  five  cents  for  another, 
imposed  upon  every  ton  of  freight  transported 
by  any  railroad  or  canal  of  that  State  was  re- 
sisted by  the  Reading  Railroad  Company  on 
the  ground  that  it  was  levied  on  interstate 
commerce.  The  returns  of  the  railroad  com- 
pany to  the  accounting  officers  stated  separ- 
ately the  amount  of  freight  carried  wholly 
within  the  State,  and  the  amount  brought  into 
or  carried  out  of  the  State.  The  court  held 
"  that  the  tax  upon  the  former  class  ...  was 
valid  under  the  law  of  Pennsylvania,  by  which 
it  was  imposed;  but  that  the  latter  classes,  be- 
ing commerce  among  the  States,  were  not  sub- 
ject to  such  taxation."  These  cases  are  very 
satisfactory. 

It  is  also  true  that  the  apportionment  and 
separation  of  subjects  under  control  of  the 
State,  and  exempt  therefrom,  will  apply  to  the 
transportation  routes,  as  well  as  to  the  freight 
transported  or  messages  forwarded.  In  the 
case  of  TT.  U.TeUg.Co,  v.  Atty-Qen,  of  Mass,, 12b 
U.  S.  530  [31  L.  ed  790],  where  a  tax  by  that 
State  was  estimated  against  the  company  upon 
the  length  of  its  lines  within  the  State,  as  pro- 
portioned to  their  length  elsewhere,  it  was  held 
that  since  lines  along  post  routes  and  across 
navigable  waters  of  the  United  States  were  not 
subject  to  taxation,  and  since,  in  the  State. 
233,455  miles  of  the  defendant's  lines  were  thus 
exempted,  there  remained  only  49,850  mites  not 
exempt;  and  upon  this  the  company  offered  to 
pay  the  proportion  of  the  tax  assessed  against 
it  according  to  mileage  by  the  state  authorities. 
The  remaining  assessment  was  enjoined.  "We 
refer  to  this  now,"  continues  this  valuable  opin- 
ion, '*only  for  the  purpose  of  showing  how 
easily  the  question  of  taxation  which  is  forbid- 
den by  the  Constitution  may  be  separated  from 
that  which  is  permissible  in  this  class  of  cases." 
If  the  subjects  of  taxation  are  so  readily  classi- 
fied to  mark  the  separate  domain  of  federal  and 
state  taxing  power,  how  entirely  justifiable  will 
be  the  same  process  when  necessary  to  maintain 
the  validity  of  national  legislation!  This,  as 
we  have  seen,  is  the  unquestionable  duty  of  tlie 
court.  Vide  also  Tiernan  v.  Rinker,  102  U.  S. 
123  [26  L.  ed.  103];  PhiladelpMa  <fc  8.  M,  Steam- 
ship Co.  V.  Fennsylzania,  122  U.  S.  326  [30  L. 
ed.  1200],  1  Inters.  Com.  Rep.  311;  fr.  U. 
Teleg,  Co,  ^.  Pennsylvania,  128  U.  S.  89  [32  L. 
ed.  845]. 

A  case  very  interesting  and  very  instructive 
as  to  this  important  topic  is  Philadelphia  <jfe  iS. 
M.  steamship  Co  v.  Pennsylvania,  122  U.  S. 
326-845  [30  L.  ed.  1200-1204].  The  opinion 
of  the  court,  rendered  by  Mr.  Justice  Bradley, 
comprehends  an  attractive  anal vsis  of  the  more 
pertinent  decisions  upon  this  rule,  with  copious 
references  to  many  others. 

It  will  be  observed  that  we  have  heretofore 
considered  the  argument  submitted  by  respond- 
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cntB*  proctors  as  if  a  portion  of  the  cargo  of 
The  Katie  was  shipped  to  be  transported  wholly 
within  the  State.  It  is  true,  however,  as  we 
shall  presently  see,  that  all  of  it  is  properly  to 
be  regarded  as  interstate  in  its  character,  it  is 
true,  also,  that  The  Katie  was  engaged,  in  the 
strictest  sense,  in  interstate  and  foreign  com- 
iDeroe,  and  that  the  Savannah  River  between 
Augusta  and  Savannah  is,  as  clearly,  as  the 
HississippHbetween  St.  Louis  and  New  Orleans, 
«  navigable  river  of  the  Uuited  States.  We 
extract  the  following  from  the  valuable  and 
elaborate  brief  of  Mr.  Robert  Erwin,  the  proc- 
tor for  libelant: 

"The  State  of  Georgia  is  bounded  on  the  cast 
bv  a  line  running  from  the  sea,  or  the  mouth 
of  the  River  Savannah,  along  the  stream  there- 
of, to  the  fork  or  confluence  made  by  the  Riv- 
ers Keowee  and  Tugalo.  Code  Ga.  §  15.  It 
is  proper  to  state,  however,  that  there  has  been 
much  discussion  as  to  whether  the  State  of 
Georgia  extends  only  to  the  thread  of  the  stream 
OT  to  the  Carolina  shore.  However  that  may 
be,  the  second  article  adopted  by  the  conven- 
tion of  Beaufort,  which  settled  the  boundary 
between  Georgia  and  South  Carolina,  provided 
that  the  navigable  portion  of  the  Savannah  River 
should  be  henceforih  equally  free  to  the  citi- 
zens of  both  States,  and  exempt  from  all  duties, 
tolls,  hindrance,  interruption  and  molestation 
whatsoever  attempted  to  be  enforced  bv  one 
State  on  the  citizens  of  another.  See  Hotch- 
kiss,  Stat  Law  Ga.  916.  And  as  the  steam- 
boat Katie,  on  every  trip,  touched  at  landings 
on  both  shores  of  the  river, — that  is,  in  South 
Carolina  and  in  (Georgia, — ^there  can  be  no 
doubt  that  she  was  engaged  in  interstate  com- 
merce." 

In  yew  Orleans  Cotton  Exchange  v.  Oinein- 
nati,  y.  0.  &  T.  P.  B.  Go,  8  Inters.  Com.  Rep. 
28S^294,  we  find  it  announced  that  commerce 
between  points  in  the  same  State,  but  which 
passes  through  another  State,  is  regarded  and 
treated  as  interstate  commerce.  Mr,  Commis- 
norner  Morrison,  stating  the  conclusion  of  the 
Commission,  on  page  298,  uses  the  language 
following:  "While  passing  through  Missis- 
sippi, after  passing  from  Louisiana,  this  com- 
merce is  interstate,  and  subject  alone  to  inter- 
state regulation.  It  is  not  subject  at  any  place 
between  Shreveport  and  New  Orleans  to  regu- 
lation by  both  the  State  and  the  Congress.  It 
passes  by  continuous  carriage  from  Louisiana 
to  and  through  the  State  of  Mississippi.  It  is 
not  transportation  'wholly  within  one  State.* 
It  is  subject  to  regulation  by  the  provision  of 
the  Act  to  Reflate  Commerce,  and  the  Commis- 
sion has  jurisdiction  to  revise  the  rales,  when 
the  parties  interested  in  them  are  before  it." 

This  report  is  strongly  advisory,  and  the 
statement  quoted  seems  otherwise  altogether 
justifiable.  Then  The  Katie. was  in  all  respects 
eneaged  in  interstate  commerce.  See  also 
GloueeaUr  Ferry  Co.  v.  Pennaylvania,  114  U.  S. 
196  [29  L.  ed.  15>^];  Ths  Daniel  Ball,  mpra. 

To  summarise  our  conclusions  upon  this  im- 
portant and  interesting  topic,  we  are  of  opinion 
that  the  Act  of  June  19,  1836,  is  valid,  in  view 
of  the  power  of  Congress  to  regulate  commerce: 
<1)  Because  the  law,  amended,  excepted  from 
its  operation  inland  navigation  only,  and  not 
interaal  commerce,  as  insisted.  (2)  The  Amend- 
ment extended  the  operation  of  the  law,  not  to 
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internal  commerce,  but  to  inland  navigation. 
So  much  for  the  direct  purpose  of  the  Act. 
(8)  If  internal  commerce  is  affected,  it  is  inci- 
dentally, merely:  and'the  purpose  of  the  Legis- 
lature being  legitimate,  and  warranted  by  the 
Constitution,  it  is  wholly  immaterial  to  the  con- 
sideration of  its  validity  that  somewhere  it  has 
a  casual  or  contingent  effect  upon  the  domain 
of  state  legislation.  (4)  Even  though  the  sub- 
jects of  this  extended  liability,  or  the  territory 
m  which  it  is  effective,  are  partially  within  the 
region  of  state  control,  yet,  where  they  are  sep- 
arable, and  are  partly  under  the  national  con- 
trol, the  Act  will  be  sustained  by  the  courts 
wherever  the  power  of  Congress  extends,  and 
as  to  all  those  objects  to  which  it  attaches;  and 
this  rule  is  easily  applicable  to  the  facts.  (6) 
As  to  the  Savannah  River,  it  is  a  public  navi- 
gable stream.  The  voyages  of  The  Katie  and 
Her  cargo  are  interstate  in  character,  and  the 
jurisdiction  of  Congress  is  undoubted. 

It  will  be  seen  that  the  question  presented  as 
to  the  constitutionality  of  the  clause  extending 
the  benefit  and  privilege  of  limited  responsibil- 
ity to  the  owners  of  vessels  engaged  in  navi- 
gating the  inland  public  waters  of  the  United 
States  has  been  heretofore  considered  solely 
with  relation  to  the  commercial  power  of  Con- 
gress. But  the  commerce  clause  of  the  Con- 
stitution is  not  the  only  title  to  the  validity  and 
effectiveness  of  the  enactments.  It  is  equally 
clear  that  the  Amendment  is  warranted  by  par. 
1,  g  2,  art.  8,  of  the  Constitution,  which  ex- 
tends the  judicial  power  of  the  United  States 
to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion. Since  the  demurrer  was  argued,  the  Su- 
preme Court  of  the  United  States,  in  Butler  v. 
Boston  <fc  8.  Steams/lip  Go.  130  U.  S.  527-558 
[32  L.  ed.  1017-1025],  has  settled  with  distinct- 
ness the  following  principles  applicable  to  this 
discussion:  The  law  of  h'mited  liability  was 
enacted  by  Congress  as  part  of  the  Maritime 
L^w  of  the  United  States,  and  is  co-extensive 
in  its  operation  with  the  whole  territorial  do- 
main of  that  law.  (2)  While  the  General 
Maritime  Law,  with  slight  modifications,  if 
accepted  as  law  in  this  country,  it  is  subject, 
under  the  Constitution,  to  such  modifications 
as  Congress  may  see  fit  to  adopt.  (3)  The  Lim- 
ited Liability  Act  applies  to  the  case  of  a  dis- 
aster happening  within  the  technical  limits  of 
a  county  m  a  State,  and  to  a  case  in  which  the 
liability  itself  arises  from  a  law  of  the  State. 
The  case  resulted  from  the  well-known  disaster 
to  the  City  of  Columbus  near  Gav  Head,  at  the 
western  extremity  of  Martha's  Vineyard;  and 
it  was  insisted  by  respondents  to  the  libel  to 
limit  liability,  filed  by  the  steamship  company, 
that  the  doctrine  had  no  application  to  cases  of 
personal  injury  and  death,  and  none  in  the 
technical  limits  of  a  county  in  a  State,  nor  to 
a  cause  of  action  created  by  state  law.  AH  of 
these  propositions  were  negatived  by  the  court. 
The  case  seems  to  have  been  argued  with  great 
care  and  elaboration;  and  the  opinion,  rendered 
by  Mr.  Justice  Bradley,  is  most  valuable.  The 
learned  justice  declares  that  the  purpose  of  the 
Limited  Liability  Law  is,  we  may  observe, 
not  to  affect  internal  commerce,  but  for  the 
encouragement  of  ship-building,  and  the  em- 
ployment of  ships  in  commerce.  He  refers  to 
the  various  attempts  which  have  been  made  to 
narrow  the  operation  of  the  Statute.    He  cites 
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tbe  leading  cnses  in  which  the  beneficent  object 
of  the  law  has  been  set  forth:  Nortoieli  dk  JV. 
Y.  Transp,  Go.  v.  Wright,  80  U.  8.  18  Wall 
104  [20  L.  ed.  585];  Providenee  ik  N,  T.  Steam- 
ship Go.  V.  UiU  Mfg.  Co,  109  U.  a  678  [27  L. 
ed.  1088]. 

"The  law  of  limited  liability,"  savs  the 
learned  justice,  "as  we  have  frequently  had 
occasion  to  assert,  was  enacted  by  Congress  as 
a  part  of  the  Maritime  Law  of  this  country, 
and  therefore  it  is  co-extensive  in  its  operation 
with  the  whole  territorial  domain  of  that  law. 
Harwich  d  N,  T.  Transp,  Go,  v.  WH^jhU  80  U. 
S.  18  Wall.  104-127  [20  L.  ed.  585-59U];  2%« 
Lotiawanna,  88  U.  8.  21  Wall.  558-577  [22  L. 
ed.  654-663];  Th^  Scotland,  105  U.  8.  24, 29-81 
[26  L.  ed,  1001,  1003];  Ptovidence  d:  N.  T, 
Steann^hip  Co.  v.  Flill  Mfg.  Go.  109  U.  8.  678- 
693  [27  L.  ed.  1038-1044]. 

"In  The  Loitawanna  we  said:  *It  cannot  be 
supposed  that  the  framers  of  the  Constitution 
contemplated  that  the  law  should  forever  re- 
main unalterable.  Congress  undoubtedly  has 
authority  under  the  commercial  power,  if  no 
other,  to  introduce  such  changes  as  are  likely 
to  be  needed. '    Papre  577  [66  >  ]. 

"Again,  on  page  575  [6621.  speaking  of  the 
maritime  jurisdiction  referred  to  in  the  Consti- 
tution, and  the  system  of  law  to  be  adminis- 
tered thereby,  it  was  said:  'The  Constitution 
must  have  referred  to  a  system  of  law  coez- 
tensive  with,  and  operating  uniformly  in,  the 
whole  country.  It  certainly  could  not  have 
been  the  intention  to  place  the  rules  and  limits 
of  Maritime  Law  under  the  disposal  and  regu- 
lation of  the  several  States,  as  that  would  have 
defeated  the  uniformity  and  cc>nsistency  at 
which  the  Constitution  aimed  on  all  subjects  of 
a  commercial  character  affecting  tbe  intercourse 
of  the  States  with  each  other  or  with  foreign 
States.' 

"In  771^  Scotland  this  language  was  used: 
'But  it  is  enough  to  say  that  the  rule  of  limited 
responsibility  is  now  our  maritime  rule.  It  is 
the  rule  by  wliich,  through  the  Act  of  Congress, 
we  have  anno  jnced  that  we  propose  to  adminis- 
ter justice  in  maritime  cases.'    Page  81  [1004]. 

"Again  in  the  same  case,  (page  29  [1(K)3])  we 
said:  'But  whilst  the  rule  adopted  by  Congress 
is  the  same  as  the  rule  of  the  General  Maritime 
Law,  its  efUcacy  as  a  rule  depends  upon  the 
Statute,  and  not  upon  any  inherent  force  of 
the  Maritime  Law.  As  explained  in  The  Lot- 
taicanna,  the  Maritime  Law  is  only  so  far 
operative  as  law  in  any  country  as  it  is  adopted 
by  the  laws  and  usages  of  that  country;  and 
this  particular  rule  of  the  Maritime  Law  had 
never  been  adopted  in  this  country  until  it  was 
enacted  by  statute.  Therefore,  whilst  it  is  now 
a  part  of  our  Maritime  Law,  it  is  nevertheless 
statute  law.' 

"And  in  Providence  A  N.  F.  Steamship  Go.  v, 
mil  Mfg.  Go.  it  was  said:  'The  rule  of  limited 
liability  prescribed  by  the  Act  of  1851  is  nothing 
more  than  the  old  maritime  rule  administered 
in  courts  of  admiralty  in  all  countries  except 
England  from  time  immemorial;  and,  if  this 
were  not  so.  the  subject  mattiT  itself  is  one  that 
belongs  to  the  d<  partment  of  Maritime  Law.' 
109  U.  8.  593  [27  L.  ed.  1044]. 

'•These  quotations  are  beli('ved  to  express  the 
general,  if  not  unanimous,  views  of  the  mem* 

7  L.  R.  A. 


hers  of  this  court  for  nearly  twenty  years  past^ 
and  they  leave  us  in  no  doubt  that  whilst  the 
General  Maritime  Law,  with  modifications,  is 
accepted  as  law  in  this  country,  it  is  subject  to 
such  amendments  as  Congress  may  see  fit  to 
adopt.  One  of  the  modifications  or  the  Mari- 
time Law  as  received  here  was  a  rejection  of 
the  law  of  limited  liability.  We  have  rectified: 
that.  Congress  has  restored  that  article  to  our 
Maritime  Code.  We  cannot  doul^  its  power 
to  do  this."  ^ 

At  this  point  it  is  material  to  observe  that  the^ 
exception  to  the  Act  of  1851  denying  the  Statute 
operation  to  inland  waters  was  added  in  tho 
Senate.  It  seems  to  have  been  suggested  bv  an- 
Act  of  Parliament  in  the  reign  of  Geo.  til., 
which  provided  that  these  privileges  "should 
not  extend  to  the  owners  of  any  lighter,  barp^, 
boat  or  vessel,  of  any  burden  or  description 
whatsoever,  used  wholly  on  rivers  or  inland 
navigation,  or  vessel  not  duly  registered  accord- 
ing to  law."  Opinion  of  Judge  Drummond  io 
The  War  Eagle,  6  Biss.  864. 

Surely  Parliament  was  not  concerned  with- 
questions  of  interstate  or  internal  commerce. 
To  use  the  language  of  Mr.  Justice  Bradley 
above  quoted,  it  was  a  modification  of  the 
Maritime  Law.  We  have  rectified  that.  Ii^ 
fact,  our  Statute  adopted  the  Maritime  Law^ 
as  contradistinguishea  from  the  English  stat- 
utes, with  that  exception,  where  they  were 
followed.  But  in  England,  as  in  this  country, 
the  scope  of  this  great  privilege  had  been 
gradually  but  steadily  extended.  It  was  par- 
tially adopted  by  the  Act  of  7  Geo.  II.  in 
1734.  It  was  enlarged  by  26  Geo.  IIL,  1786, 
and  again  by  53  Geo.  IIL,  1818.  In  1841, 
France  took  advanced  action  in  behalf  of  the 
ship  owner.  The  Act  of  1851  was  framed  in 
the  light  thrown  upon  the  subject  by  all  of  thia 
European  legislation,  and  by  tbe  writings  or 
Grotius  (War  and  Peace,  bk.  2,  chap.  11,  §  13), 
Valin  (liber  2,  title  8),  Pardessus  (2  Droit  Com- 
mercial,  pt.  8,  title  2,  chap.  3,  §2),  and  many 
others, — renowned  writers  on  Maritime  Law. 
Who  can  doubt  its  wisdom  or  its  beneficence, 
when  considered  in  the  light  of  such  experience 
and  such  authority?  Its  philosophy  is  emi- 
nently practical,  and  is  well  explamed  by  Mr. 
Justice  Bradley  in  Norwich  &  N.  Y.  Transp. 
Go.  V.  Wright,  80  U.  8.  13  Wall  121  [20  L.  ed. 
591]: 

"The great  object  of  the  law  was  to  en- 
courage diip- building,  and  to  induce  capitalists 
to  invest  money  in  this  branch  of  industry.  Un- 
less they  can  be  induced  to  do  so,  the  snipping 
interests  of  the  country  must  flag  and  decline. 
Those  who  are  willing  to  manage  and  work 
ships  are  generally  unable  to  build  and  fit  them. 
They  have  plenty  of  hardiness  and  personal 
daring  and  enterprise,  but  they  have  little 
capital.  On  the  other  hand,  those  who  have 
capital,  and  invest  it  in  ships,  incur  a  very 
large  risk  in  exposing  their  property  to  tbe 
hazards  of  the  sea,  and  to  the  management  of 
sen-faring  men,  without  making  them  liable 
for  additional  losses  and  damage  to  an  indefi- 
nite amount.  How  many  enterprises  in  mining, 
manufacturing  and  internal  improvements 
would  be  utterly  impracticable  if  capitalists 
were  not  encouraged  to  invest  in  them  through 
corporate  insiitutibns,  by  which  they  are  exempt 
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from  personal  liability  or  from  liability  except 
toalimiied  extent!  The  public  interests  re- 
quire the  investment  of  cnpital  in  ship-buildinff 
quite  as  mucb  as  in  any  of  these  enterprises. 

Having  rectified  by  the  Act  of  IttSl  its  omis- 
sion to  obtain  the  benefit  of  this  law  for  the 
ship  owueri)  who  are  our  couDtrymen, Congress, 
finding  that  it  was  injudicious  to  exclude 
therefrom  the  interests  engaged  in  inland  navi- 
inition,  rectified  that  mistaken  exclusion  by  the 
Act  of  June  19, 1886,  now  under  consideration. 
Who  can  successfully  dispute  the  wisdom  of  this 
legislation?  Who  may  den^  its  absolute  and 
vital  importance  to  the  shippmg  interests  of  the 
country  upon  those  northern  oceans  of  living 
water, — traversed  by  vast  fleets  of  steamers  and 
sailing  vessels,  annually  discharging  into  the 
coffers  of  national  and  mdividual  treasure  an 
opulence  of  wealth  beyond  the  dreams  of 
avarice?  Is  it  possible  to  question  the  benefit 
of  this  law,  to  the  traffic  upon  those  mighty 
streams  which,  with  their  tributaries,  vitalize 
the  continent,  as  the  arteries  the  human  body, 
or  npon  the  innumerable  water-courses  of  lesser 
volume,  but  the  value  of  which  the  nation  ia 
beginning  to  appreciate,  and  for  the  improve- 
ment of  which  the  public  makes  annual  and 


lit)eral  expenditures  in  onlcr  to  advance  the 
commerce,  which  is  declared  in  argument  hera 
to  be  wholly  williout  national  control? 

After  consideration  in  detail  of  the  reasons 
urged  agaiast  the  validity  of  the  Act, — con- 
sideration had  with  the  carefulness  and  atten- 
tion demande.i,  not  alone  by  the  great  mo- 
ment of  the  inquiry,  but  also  by  the  zeal  and 
earnestness  with  which  the  supposed  encroach* 
ment  upon  the  rights  of  the  Smte  has  been 
combat  ted, — we  are  thoroughly  satisfied  that  the 
legislation  is  proper,  as  well  to  the  commercial 
power  of  Congress  as  to  the  admiralty  Jurisdic- 
tion of  the  courts,  as  modified  by  the  Statutes. 
It  has  afforded  an  aditional  illustration  of  the 
fortunate  truth  that  the  Constitution  of  our 
country  is  never  an  obstacle  to  the  practical  and 
patriotic  assertion  of  national  control  over  sub- 
jects of  national  concern;  but  considered  in 
sympathy  with  the  broad  and  patriotic,  yeC 
cautious  and  conservative,  purposes  of  ita 
framers,  it  furnishes  an  undoubted  warrant  for 
all  legislation  appropriate  to  our  diverse  system, 
and  in  consonance  with  the  expansion  and 
progress  of  the  country  on  the  paths  of  civiliza- 
tion as  they  widen  and  extend. 

The  demurrer  ufiU  be  overruled. 


MISSOURI  SUPREME  COURT. 


Hllfls  W.  GARDKER,  Appt. 

«. 

William  M.  TERRY  4  al.,  BetpU. 
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1«  An  li^iiiietion  may  be  grmotod  to 
prevent  a  sale  of  land  under  a  deed  of 
trust  in  order  to  prevent  a  cloud  being  cast 
thereby  on  the  title,  which  has  been  obtained  by 
adverse  poHsession. 

8.  A  salt  to  restrain  a  sale  of  real  eatate 

under  a  trust  deed  in  order  to  prevent  a  cloud 
npon  title  is  one  **  Involving  title  to  real  estate  ** 
within  the  juriadlcUon  of  the  supreme  courti 

(Barclay^  J.,  diaientej 
(January  27,  ISIXL) 

APPEAL  by  complainant  from  a  judgment 
of  the  Circuit  Court  for  Franklin  County 
in  favor  of  defendants  in  a  suit  to  enjoin  the 
saleof  certain  real  estate  under  a  deed  of  trust. 
Betersed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  John  W.  Booth,  Tor  appellant: 

A  sale  and  conveyance  thereunder  would 
have  made  an  apparent  better  title,  which, 
though  no  title  in  fact,  could  only  have  been 
defended  against  by  proof  of  matter  dehors  the 
deed.  This  being  so,  the  sale  and  conveyance 
would  have  cast  a  cloud  on  appellantV  title; 
and  therefore  the  court  erred  in  sustaining  the 
demurrer  to  pjaintifTs  petition,  and  should 
have  mad^  the  injunction  perpetual  as  prayed 
for. 

Gvnby  V.  Brown,  86  Mo.  258,  and  cases  cited. 

Mesers,  Isaac  T.  Wise  and  John  H, 
Pnflfh*  for  respondents: 

Plaintiff  alleges  that  he  has  so  good  a  defense 
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St  law  that  he  ought  to  have  equitable  inter- 
ference in  his  favor  to  save  him  the  effort  and 
trouble  of  setting  it  up.  This  is  not  the  law. 
Where  the  law  affords  a  complete  remedy^ 
equity  will  not  interfere. 

Chicago  d  A,  B.  Co,  v.  Maddox,  10  West.  Rep. 
43,  92  iMo.  470;  S/ieUnna  HoUl  Asao.  v.  Parker, 
58  Mo.  827;  Kelly  v.- Hurt,  74  Mo.  561;  Bobby. 
Graham,  5  West.  Rep.  461, 89  Mo.  200. 

The  purchaser  at  this  sale  would  have  ac- 
quired no  better  title  than  the  trustee  had  to 
convey.  But  except  by  a  sale,  the  title  remains 
in  the  trustee,  and  nothing  can  be  done  toward 
collecting  the  note  or  enforcing  its  payment. 

Wilcox  V.  Walker,  13  West.  Rep.  263,  94  Mo. 
88;  Martin  v.  JoneM,  72  Mo.  23. 

Limitation  as  a  defense  must  be  made  as  such 
and  proved,  and  an  issue  at  law  tendered  upon 
it.  It  does  not  become  a  defense  unless  made 
one  lik*».  any  other  defense. 

Lewis  V.  Schwenn,  6  West.  Rep.  855,  93  Mo. 
26. 

While  the  sale  under  the  deed  of  trust  will 
cast  a  cloud  on  the  title,  still  it  could  make  no 
greater  or  more  dense  cloud  than  that  original- 
ly made  bv  said  deed  of  trust  from  the  day  it 
was  filed  for  record. 

Martin  v.  Jones,  supra;  Kuhn  v.  McNeil,  4T 
Mo.  389;  Dralce  v.  Jones,  27  Mo.  428. 

Black*  /.,  delivered  the  opinion  of  the 
court: 

Gardner  brought  this  suit  against  William 
M.  Terry  and  the  administrator  of  William  H. 
Lamoreaux,  to  enjoin  the  sale  of  two  lots  under 
a  deed  of  trust  in  which  Terry  is  the  substitut- 
ed trustee  and  the  estate  of  Lamoreaux  is  the 
beneflciarv.  The  court  sustained  a  demurrer 
to  the  petition,  and  gave  judgment  thereon,  Ul 
reverse  which  the  plaintiff  appealed. 
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The  petition  discloses  the  following  facts: 
William  H.  Lamoreaux,  being  the  owner  of 
the  two  lots  in  question,  conveyed  them  to 
Isaac  Brooks  by  a  deed  dated  the  26th  of  Au- 
mist,  1869.  On  the  same  day  Brooks  gave 
I^amoreaux  a  deed  of  trust  on  the  lots  to  secure 
two  notes,  both  payable  to  Lamoreauz, — one 
for  $500  payable  m  ten  days,  and  the  other  for 
$625,  payable  on  the  1st  of  March,  1870.  The 
$625  note  has  never  been  paid,  and  from  this 
averment  it  seems  the  other  one  had  been  paid. 
On  the  29th  of  February,  1872,  Brooks  con- 
veyed the  lots  to  Sarah  V.  Lamoreaux,  and  she 
at  the  same  time  executed  a  deed  of  trust  there- 
on. The  property  was  sold  under  this  deed  of 
trust,  and  Brooks  again  became  the  purchaser: 
and  he  conveyed  to  Hall  in  1878,  who  conveyed 
to  the  plaintifi  in  1882.  The  administrator  of 
W.  H.  Lamoreaux  caused  the  defendant  Terry 
to  be  substituted  as  trustee  in  the  deed  of  trust 
first  mentioned,  which  was  executed  bv  Isaac 
Brooks,  and  advertised  the  property  for  sale 
under  tbat  deed  of  trust.  This  is  the  sale 
which  plaintiff  seeks  to  enjoin.  He  states  in 
the  petition  that  he  and  his  grantors  have  been 
in  the  actual,  open,  notorious,  adverse  posses- 
sion of  the  lots  for  more  than  ten  vears,  and 
that  the  deed  of  trust  is  barred  by  the  Statute 
of  Limitations;  and  this  is  the  ground  upon 
which  he  seeks  to  enjoin  the  proposed  sale. 

Although  a  note  secured  by  a  deed  of  trust 
may  be  barred  by  limitation  so  that  no  personal 
judgment  can  lie  had  on  it,  it  does  not  follow 
that  the  remedy  on  the  deed  of  tru^t  is  barred. 
To  defeat  a  foreclosure  or  other  remedy  on  the 
deed  of  trust  there  must  have  been  ten  years* 
adverse  possession.  These  principles  ot  law 
have  been  often  asserted  by  this  court.  Booker 
V.  Armstrong,  93  Mo.  58,  10  West.  Rep.  825, 
and  cases  cited. 

On  the  facts,  as  they  are  stated  in  the  peti- 
tion in  this  case,  it  must  be  conceded  that  the 
deed  of  trust  and  all  remedy  thereon  is  barred 
by  reason  of  the  ten  years'  adverse  possession, 
and  the  question  is  whether  this  fact  furnishes 
a  good  ground  for  iniuncti ve  relief.  In  general, 
the  Statute  of  Limitations  is  available  in  defense 
only,  but  ten  years'  adverse  pocsession  of  real 
estate  will  not  only  bar  an  action  of  ejectment, 
but  it  vdll  confer  title  upon  the  possessor.  A 
title  thus  acquired  is  as  good  as  any  other  title, 
and  ejectment  may  be  maintained  as  well  as 
dcfeuaed  upon  such  a  title.  Nelson  v.  Brod- 
hack,  44  Mo.  696;  Fulkerson  v.  Mitchell,  82  Mo. 


It  is  therefore  difficult  to  see  why  a  title  thus 
acqmred  is  not  entitled  to  the  same  protection 
as  a  title  acquired  in  any  other  way.  The  ob- 
jection made  to  the  relief  asked  is  that  the 
plaintiff  can  avail  himself  of  the  defense  in  an 
action  of  ejectment  brought  by  the  purchaser 
at  the  trustee's  sale.  That  he  could  do  this 
there  can  be  no  doubt,  but  it  is  not  a  complete 
answer  to  the  right  to  the  relief  asked.  The 
relief  is  demanded  on  the  ground  that  the  sale 
will  cast  a  cloud  on  the  plaintitT's  title.  The 
jurisdiction  and  power  of  a  court  of  equity  to 
prevent  a  cloud  being  cast  upon  the  title  to  real 
estate  is  as  well  est&lished  as  is  the  jurisdic- 
tion and  power  to  remove  one  already  created. 
McPike  V.  Pen,  61  Mo.  68;  Martin  v.  Jones,  72 
Mo.  24;  Voffler  v.  Montgomery,  54  Mo.  577. 

In  Harrington  t.  Utterback,  57  Mo.  619,  the 
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Elaintiff  was  the  owner  of  a  homestead  which 
ad  been  sold  upon  execution,  and  he  brought 
his  suit  to  remove  the  cloud  thus  cast  upon  his 
title.  The  obiection  was  there  made  that  the 
plaintiff  could,  by  the  statutory  proceeding, 
compel  the  defendant  to  bring  a  suit  at  law  tO 
try  the  title;  but  the  objection  was  not  allowed 
to  prevail,  and  the  petition,  it  was  held,  stated 
a  cause  of  action. 

In  Vogler  v.  Montgomery,  nipra,  the  question 
arose  whether  a  sale  under  a  deed  of  trust 
should  be  enjoined.  The  plaintiff  was  the 
owner  of  a  homestead  which  had  been  sold 
under  execution,  and  the  purchaser  at  the  ex- 
ecution sale  made  a  deed  of  trust  on  the  prop- 
erty thus  purchased.  It  was  held  that  the  sale 
under  the  deed  of  trust  should  be  enjoined. 
The  court  said:  "It  is  the  true  policy  of  courts 
to  prevent  litigation,  and  a  sale  by  the  trustee 
would  undoubtedly  cast  a  cloud  over  plaintiff's 
title  and  embarrass  a  sale,  if  he  desired  to  selL" 
See  also  State  v.  Tiedemann,  69  Mo.  806. 

Where  the  facts  are  such  that  a  court  would 
remove  the  cloud  when  cast,  it  seems  clear  the 
court  should  interfere  by  injunction  to  prevent 
its  being  cast.     1  High,  Inj.  2d  ed.  §  872. 

The  relief  is  granted  in  such  cases  upon  the 
ground  that  the  deed  or  other  instrument  con- 
stituting the  cloud  may  be  used  to  embarrass 
the  plaintiff's  title,  and  tbat,  too,  when  the 
planitiff's  evidence  is  not  at  hand.  As  we  hold 
in  this  State  that  one  judgment  in  ejectment  is 
not  a  bar  to  the  prosecution  of  another  like  suit 
between  the  same  parties  for  the  same  property, 
injunctive  relief  ought  not  to  be  withheld  on 
the  sole  ground  tbat  the  plaintiff  may  make  his 
defense  m  an  action  of  ejectment.  The  relief 
at  law,  to  defeat  the  equitable  jurisdiction, 
should  be  adequate  and  complete.  The  present 
invalidity  of  the  deed  of  trust  does  not  appear 
from  the  face  of  the  records.  It  only  appears 
by  a  resort  to  other  evidence,  and  parol  evi- 
dence at  that;  so  that  there  can  be  no  objection 
to  the  petition  on  the  ground  that  the  proposed 
sale  will  be  void  on  the  face  of  the  records.  It 
is  to  the  interest  of  all  parties  that  the  present 
validity  of  the  deed  of  trust  should  be  settled 
before  a  sale  thereunder,  and  our  conclusion  is 
that  the  demurrer  should  have  been  overruled. 

The  point  is  not  made  in  the  briefs,  but  the 
question  has  been  properly  suggested  by  mem- 
bers of  this  court,  whether  we  have  jurisdic- 
tion of  this  appeal.  If  this  court  has  jurisdic- 
tion, it  is  because  the  case  is  one  "involving 
title  to  real  estate,"  it  not  appearing  that  the 
amount  in  dispute  exceeds  $2,500. 

We  have  held  again  and  agpoin  that  suits  for 
the  enforcement  of  tax-bills,  mechanics'  liens 
and  vendors'  liens  are  not  suits  involving  the 
title  to  real  estate.  In  such  cases  there  is  gen- 
erally no  contest  about  the  title,  and  the  ques- 
tion is  one  of  the  enforcement  of  a  lien  against 
a  conceded  title. 

In  the  case  of  State  v.  Oouri  of  Appeals,  67 
Mo.  200,  the  relator  had  obtained  a  judgment 
enjoining  a  sale  under  execution  on  the  ground 
that  the  sale  would  cast  a  cloud  upon  his  Utlc, 
from  which  an  appeal  was  taken  to  the  court 
of  appeals,  and  it  was  held  that  the  case  was 
not  one  involving  the  title  to  real  estate,  and 
hence  an  appeal  would  not  lie  to  this  court. 
The  facts  of  that  case  are  not  stated  in  the 
opinion,  but  it  closes  with  these  significant  ol>» 
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•eryations:  "The  real  matters  which  the  rela- 
tor seeks  to  have  determined  in  the  suit  for  in- 
junction are  the  yalidity  and  effect  of  the  pro- 
ceedings under  which  the  execution  sale  is 
threatened  to  be  made.  He  has,  as  ^et,  no 
contest  with  anyone  about  the  title  to  his  prop- 
erty." 

In  the  case  in  hand  the  plaintiff  says  he  has 
a  title,  though  not  of  record,  and  not  required 
to  be  made  matter  of  record,  which  is  superior 
to  and  cuts  out  the  deed  of  trust;  and  he  brings 
that  title  forward,  and  pleads  it»  relying  upon 
the  Statute  of  Limitations,  which  concerns  real 
ictiona  only,  and  bases  his  right  upon  that 


Statute.  The  real  issue  which  he  tenders  is 
the  same  that  he  would  make  in  an  action  of 
ejectment  brought  by  the  purchaser  at  a  trus- 
tee's sale,  and  surely  this  court  would  have 
Jurisdiction  of  an  appeal  in  such  a  case.  We 
must  look  to  the  pleadings  in  this  case  to  see 
what  the  real  issues  proposed  to  be  made  are, 
and  in  doing  this  we  cannot  escape  the  conclu- 
sion that  the  case  is  one  involving  the  title  to 
real  estate. 

The  judgment  U  reversed,  and  the  eauee  re- 
manded. . 

All  concur  except  Barclay*  /.,  who  dis- 
sents. 
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Charles  COUDERT  et  al.,  Admrs.,  etc.,  of 
Edmond  Fougera,  Deceased,  Respte., 

V, 

Isidor  COHN  et  al,,  Appte. 
(....N.T....-> 

Where  tenants  enter  under  a  lease  ror  a 

stated  term  of  more  than  one  year,  which  is  void 
by  reason  of  the  absence  of  written  authority  to 
the  owner^B  agent  making  the  same,  and  pay  rent, 
they  l)ecome  tenants  from  year  to  year,  and  the 
time  for  the  commencement  and  termination  of 
the  respective  terms  will  correspond  in  each  year 
with  the  date  of  entry;  and  if  they  hold  ever  after 
the  close  of  any  term,  they  cannot  terminate  the 
tenancy  untU  the  end  of  the  succeeding  term  with 
the  possible  exception  that  they  may  quit  at  the 
day  ILxed  in  the  lease  for  the  termination  of  the 
tenancy  should  such  day  be  reached. 

Uanuarr  14, 1800.) 

APPEAL  by  defendants  from  a  judgment  of 
tbe  General  Term  of  the  Supreme  Court, 
SecoDd  Department,  affirming  a  judgment  of 
tbe  Kings  Circuit  entered  upon  a  verdict  di- 
rected for  plaintiffs  in  an  action  to  recover  rent 
alleged  to  be  due  and  unpaid.    Affirmed, 

The  facts  sufflcienlly  appear  in  the  opinion. 

Mceere.  Simpson  &  Werner*  for  sppel- 
lants: 

Tbe  yearly  term  expired  on  Au^cust  1,  1886, 
and,  the  defendants  having  quitted,  they  were 
not  further  liable. 

Doe  V.  Bell,  5  T.  R.  471,  2  Smith,  Lead.  Gas. 
7th  Am.  ed.  114;  People  v.  Biekert^  8  Cow. 
231;  LaugliTan  v.  Smith,  76  N.  Y.  209. 

The  defendants  were  only  liable  for  the  time 
they  actually  occupied,  which  is  coincident 
with  the  expiration  of  the  term,  to  wit,  August 
1.  1886;  and  consequently  there  can  be  no  re- 
covery here. 

TJiomae  v.  Ndaon,  eo  N.  Y.  118;  Pnal  v. 
Entwielle,  10  Daly,  H»8;  Smith  v.  Qenet,  2  N. 
Y.  City  Ct  Reo.  88;  Fougera  v.  Cohn,  2  N.  Y. 
City  Ct.  Rep.  268. 

Jieeers,  Carpenter  A  Roderickt  for  re- 
spondents: 

The  defendants  are  liable  for  the  rent  sued 
for.  Having  entered  into  possession  under  tbe 
void  lease,  a  yearly  tenant^  was  created,  and, 
having  held  over  after  the  expiration  of  the 
first  year,  they  are  liable  for  at  least  another 
year's  rent. 
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Langhran  v.  Smith,  76  N.  Y.  206;  Beeder  v. 
Sayre,  70  N.  Y.  180;  Doe  v.  Terry,  4  Ad.  &  El. 
274. 

Bradley,  J,,  delivered  the  opinion  of  tbe 
court: 

The  action  was  brought  to  recover  rent  of 
premises  described  in  a  written  lease  made  by 
the  agent  of  the  plaintiffs'  intestate  to  the  de- 
fendants in  January,  18s(4,  for  tbe  term  of  two 
years  and  five  months,  commencing  on  the  1st 
day  of  March,  1884,  and  ending  on  the  1st  dav 
of  Auffust,  1886,  at  the  yearly  rent  of  $8,000, 
payable,  in  equal  monthly  payments,  on  the 
last  business  day  of  each  month.  Tbe  author- 
ity of  the  agent  to  make  tbe  lease  not  being  in 
writing,  it  was  void.    2  Rev.  SUt.  p.  134,  ^  6. 

Tbe  defendants  went  into  possession  on  the 
Ist  of  March,  1884,  and  continued  to  occupy 
and  pay  rent  up  to  August,  1886,  when  they 
left  the  premises,  and  sought  to  surrender  tbe 
possession  up  to  the  plaintiffs'  intestate,  who 
declined  to  accept  it.  He  recovered  for  the 
amount  of  rent  at  the  rate  mentioned  in  the 
lease  from  the  1st  of  August  to  the  1st  of  March 
following.  While  tbe  cases  are  not  entirely  in 
harmony  on  the  subject,  the  doctrine  now  in 
this  State  is  such  that  the  defendants,  on  going 
into  possession  of  the  premises  and  paying  rent, 
became,  by  reason  of  the  invalidity  of  the  de- 
mise, tenants  from  year  to  year,  and  in  such 
case  the  continuance  of  occupancy  into  the  sec- 
ond year  rendered  them  chargeable  with  the 
rent  until  its  close.  They  could  then  only  ter- 
minate their  tenancy  at  the  end  of  the  current 
year.  Beeder  v.  Sayre,  70  N.  Y.  180;  iMugh- 
ran  v.  Smith,  75  N.  Y.  206. 

The  question  presented  is.  When  did  the 
rental  year  arising  out  of  such  relation  com- 
mence and  terminate?  It  is  contended  by  tbe 
defendants'  counsel  that  inasmuch  as  the  end 
of  the  term  designated  by  tbe  terms  of  tbe  lease 
was  the  1st  of  August,  1886,  that  was  tbe  time 
when  the  yearly  tenancy,  in  contemplation  of 
law,  terminated,  and  therefore  tbe  surrender 
was  properly  made  on  the  1st  of  August,  1886. 
It  is  urged  that  this  view  is  in  harmony  with 
the  recognized  principle  that,  although  the  lease 
was  invalid,  the  agreement  contained  in  it  reg- 
ulated tbe  terms  of  tbe  tenancy  in  all  respects 
except  as  to  the  duration  of  the  term,  and  Doe 
V.  BeU,  6  T.  R.  471 ,  is  cited.  There  a  farm 
was,  in  January,  1790,  let  by  a  parol  lease,  void 
by  the  Statute  of  Frauds,  for  seven  years,  the 
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lemee  to  enter  upon  tlie  land  when  the  former 
tenant  left,  on  Lady  Day,  and  into  the  house 
on  the  25th  of  Mav  following,  and  was  to  quit 
at  Candlemas.  He  entered  accordingly,  and 
paid  rent.  A  notice  was  served  upon  the  ten- 
ant, September  22,  1792,  to  quit  on  Lady  Day. 
In  ejectment  brought  against  him,  it  was 
claimed  on  the  part  of  the  lessee  that  his  hold- 
ing was  from  Candlemas,  and  therefore  the  no- 
tice was  ineffectual  to  terminate  the  tenancy. 
Lord  Eenyon,  in  deciding  the  case,  said  and 
held  that  "  it  was  asreed  that  the  defendant 
•hould  quit  at  Canalemas;  and  though  the 
agreement  is  \oid  as  to  the  number  of  years 
for  which  the  defendant  was  to  hold,  if  the  les- 
sor choose  to  determine  the  tenancy  before  the 
expiration  of  the  seven  years,  he  can  only  put 
an  end  to  it  at  Candlemas." 

That  case  has  in  several  instances  been  cited 
bv  the  courts  of  this  State  upon  the  question 
of  the  force  remaining  in  the  terms  of  the  agree- 
ment embraced  in  a  void  lease.  And  in  Schuy- 
ler V.  J.eggett,  2  Cow.  668,  it  was  remarked  by 
Chitf  Justice  Savage,  in  citing  It,  that  such  an 
agreement  "  must  regulate  the  terms  on  which 
the  tenancy  subsists  in  other  respects,  as  the 
rent,  the  time  of  the  year  when  the  tenant  must 

Suit,"  etc.    And  the  citation  was  repeated  to 
le  same  effect  by  the  chief  justice  in  People  t. 
Riekert,  8  Cow.  230. 

The  question  here  did  not  arise  in  either  of 
those  two  cases,  nor  can  they  be  treated  as  au- 
thority that  the  time  for  termination  of  a  ten- 
ancy from  year  to  year,  in  any  year  other  than 
that  of  the  designated  expiration  of  term,  is 
governed  by  such  designation  in  a  void  lease 
for  more  than  one  year  rather  than  by  the  time 
of  entry.  The  effect  sought  to  be  given  in  the 
present  case  to  the  case  of  Doe  v.  BeU  is  not 
aupported  by  English  authority. 

In  Berrey  v.  dndtey,  8  Man;  &  G.  498,  the 
tenant  entered  into  possession  of  premises  un- 
der an  agreement  void  by  the  Statute  of  Fra\ids, 
by  the  terms  of  which  he  was  to  hold  five  years 
and  a  half  from  Michaelmas.  Several  years 
after  his  entry,  and  after  expiration  of  the  pe- 
riod mentioned  in  the  agreement,  the  lessee 
gave  notice  to  his  landlord  to  terminate  the  ten- 
ancy at  Michaelmas.  It  was  there  contended 
on  the  part  of  the  latter,  aod  Doe  v.  Bell  was 
cited  in  support  of  the  proi)osition,  that  the 
time  designated  in  the  agreement  for  the  termi- 
nation of  the  tenancy  governed  in  that  respect. 
fiut  the  court  decidea  otherwise,  and  held  that 
the  notice  was  effectual  to  terminate  the  ten- 
ancy.   The  views  of  the  court  there  were  to 


the  effect  that,  although  the  tenan<ry  was  from 
year  to  year,  the  tenant  might  witnout  notice 
have  quit  at  the  expiration  of  the  period  con- 
templated in  the  agreement,  but,  having  re- 
mained in  possession  and  paid  rent  subsequent- 
ly to  that  time,  he  must  be  considered  a  tenant 
from  year  to  year  with  reference  to  the  time  of 
the  original  entiy. 

The  same  principle,  in  respect  to  holdine 
over  a  term,  was  announced  in  Doe  v.  DobeS^ 
1  Ad.  &  El.  K.  S.  806,  where  it  was  said  that 
'Mn  all  cases  the  current  year  refers  to  the  time 
of  entry,  unless  the  parties  stipulate  to  the  con- 
trary." 

The  doctrine  of  the  English  cases  seems  to 
be  that  a  party  entering  under  a  lease,  void  by 
the  Statute  of  Frauds,  for  a  term,  as  expressed 
in  it,  of  more  than  one  year,  and  paying  rent, 
is  treated  as  a  tenant  from  year  to  year  from 
the  time  of  his  entry,  subject  only  to  the  right 
to  terminate  the  tenancy  without  notice  at  the 
end  of  the  specified  term;  and  to  that  extent, 
and  for  that  purpose  only,  the  terms  of  the 
agreement,  in  such  case,  regulate  the  time  to 
quit.  This  right  is  held  to  be  reciprocal.  Doe 
V.  Stratton,  4  feing.  446. 

That  proposition  is  not  without  sensible  rea- 
son for  its  suppoit  The  lease  for  more  than 
one  vear,  unless  made  in  the  manner  provided 
by  the  Statute,  cannot  be  effectual  to  vest  the 
term  in  the  lessee;  yet  in  other  respects  the  rights 
of  the  parties  may  be  determined  by  its  terms, 
so  far  aslhey  are  consistent  with  its  failure  to 
create  any  estate  or  interest  in  the  land,  or  any 
duration  of  term  for  occupancy  by  the  lessee; 
and  that  principle  is  properly  applicable  to  such 
leases.  Porter  v.  Bleiler,  17  Barb.  154;  Beeder 
V.  8ayre,  70  N.  Y.  184;  LaugJiran  v.  Stnith,  75 
N.  Y.  205,  209. 

This  view  does  not  aid  the  defendants.  They 
became  tenants  from  year  to  year  as  from  the 
time  of  their  entry;  and  although,  by  virtue  of 
the  terms  of  the  agreement  in  that  respect  in 
the  lease,  they  may  have  been  at  liberty  to  quit 
on  the  1st  of  August,  1886,  if  they  had  remained 
until  then,  such  time  in  that  or  the  year  previ- 
ous could  not  be  treated  as  the  end  of  any  year 
of  the  tenancy.  The  defendants  having  entered 
upon  the  second  year  from  the  time  of  the  orig* 
inal  entry,  it  was  not  within  their  powder  to  ter- 
minate their  relation  or  liability  as  tenants  until 
the  end  of  the  then  current  year,  which  did  not 
terminate  until  the  1st  of  March  was  reached. 
The  conclusion,  from  these  views,  necesssariiy 
follows  that  the  judgment  should  he  affirmed. 

All  concur,  except  Brown*  /.,  not  sitting. 
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CHURCH  OF  ST.  MONICA,  Respt,, 

«. 

MAYOR,  etc.,  of  NEW  YORK  el  <U.,  Appts. 

^...N.  7.....) 
The  fitet  that  a  sehool-houee  hi  the  City  of 


yew  York  is  the  property  of  a  religious  sodetf 
will  not  exempt  it  from  taxation.  If  the  sodetj  Is 
unincorporated. 

(January  14, 1890.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  General  Term  of  the  Superior  Court  of 


'ScyxM.—Legiiilalive  orants  of  immunity  from  taxa-   must  be  strictly  construed.    State  v.  Whitworth,  8 


tion  to  be  strictly  Cfmaii-ned. 
Where  the   Legislature  has   power  to  exempt 
property  from  taxation,  such  grants  of  immunity 
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Lea,  594;  Bellinger  v.  White,  5  Neb.  401;  Crawford 
v.  Burrell  Twp.  68  Pa.  219. 
An  exemption  of  every  school-bouse  and  avery 


See  also  18  L.  R.  A.  278:  32  L.  R.   A.  ()t3. 
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the  City  of  New  York  afflnning  a  judgment 
of  the  Special  Term  in  favor  of  plaintiff  in  an 
action  to  have  certain  taxes  adjudged  void,  and 
to  enjoin  the  collection  of  the  same;   B&vened. 

Statement  by  Earl*  J.: 

This  action  was  brought  for  the  purpose  of 
having  certain  taxes  which  were  imposed  upon 
real  estate  in  the  City  of  New  York  in  and  for 
the  year  1883  adjudged  void  and  canceled,  and 
lo  restrain  the  collection  thereof.  The  case 
was  tried  at  a  special  term  of  the  New  York 
Superior  Court,  and  the  trial  justice  found  the 
following  facts:  That  on  or  about  December 
22,  1881,  James  J.  Dougherty  entered  into  a 
written  contract  with  the  New  York  Life  In- 
«nranoe  Company  for  thepurchase  of  premises 
known  as  *'No.  804  East  Seventy-Eighth 
Street,"  New  York  Citv,  upon  which  was  a 
four-story  building,  with  basement  That  on 
or  about  January  17,  1882,  for  a  valuable  con- 
sideration, the  insurance  company,  by  deed, 
<»n  veyed  the  premises  to  Dougherty,  who  took 
the  property  in  'his  own  name,  individually, 
but  purchased  the  same  on  behalf  of  and  with 
monejB  belonging  to  the  Church  of  St.  Monica, 
a  religious  society  of  the  Roman  Catholic 
Church,  of  which  he  then  was  i>astor.  That  it 
is  a  common  custom  for  priests  of  the  Roman 
Catholic  Church  to  take  deeds  of  property  in 
their  own  names»  and  this  custom  was  known 
to  the  archbishop  at  the  time  of  the  purchase, 
and  the  purchase  was  made  with  the  archbish- 
op's knowledge  and  authority.  That  prior  to 
January,  1882,  and  ever' since,  the  building  was 
and  has  been  used  exclusively  for  school  pur- 
poses, under  the  management  of  Dougherty,  as 
pastor  of  the  Church  of  St.  Monica.  That  the 
school  was  presided  over  by  the  Sisters  of 
Charity.  TbaC  all  female  children  of  SU 
Monica's  parish  between  the  affes  of  five  and 
sixteen  years  were  admitted  to  the  school,  which 
was  known  as  "St.  Monica's  Female  Parochial 
School,"  and  that  all  branches  of  common- 
school  education  were  taught  there.  That  the 
basement  and  several  floors  of  the  building, 
during  the  period  aforesaid,  were  used  as  fol- 
lows: The  basement  was  the  class-room  for 
primary  children;  the  first  floor,  the  class- 
room for  larger  children;  the  second  floor  was 
used  for  the  chapel;  the  third  floor,  for  a 
lecture-room,  and  the  fourth  floor^  for  the  resi- 
dences of  the  Sisters  of  Charity,  with  the  excep- 
tion of  three  rooms  used  for  storage.  That  the 
City  of  New  York,  through  its  proper  officers, 
assessed  the  premises  for  taxation,  in  and  for 
the  year  1882,  in  the  sum  of  $7,000,  and  there- 
after imposed  a  tax  upon  the  premises  for  that 
year,  based  upon  the  assessed  valuation,  amount- 
Ine  to  $157.50.  That  in  the  year  1885  the 
Church  of  St.  Monica  was  incorporated  as  a 
religious  body,  under  the  provisions  of  chapter 
45,  Laws  186i3,  and  amendments.    That,  on  or 


about  May  28,  1885,  Dousrberty  conveyed  the 
premises  to  the  plaintiff,  the  incorporated 
Church  of  St.  Monica.  That  the  parochial 
school  is  not  incorporated,  but  belongs  to  the 
plaintiff.  And  be  found  as  conclusions  of  law 
that  the  tax  of  $157.50  impospd  upon  the  prop- 
erty for  the  year  1882  was  void  because  at  the 
time  of  the  imposition  thereof  the  property 
was  exempt  from  taxation  for  the  reason  that 
the  building  was  a  "school-house,"  within  the 
meaning  of  the  Statute  exempting  school- 
houses  from  taxation,  and  was  exclusively 
used  for  the  purposes  of  a  school,  and  was  ex- 
clusively the  property  of  a  religious  society; 
and  he  gave  judgment  for  the  plaintiff  aa 
prayed  for. 

Mr.  D.  J.  Dean  for  appellsnts. 
Mr.  Alexander  B.  Johnson  for  respond- 
ent. 

Earl,/.,  delivered  the  opinion  of  the  court: 
Among  the  property  exempted  from  taxation 
in  the  Revised  Statutes  is  the  following: 
"Every  building  erected  for  the  usn  of  a  col- 
lege, incorporated  academy  or  other  seminary 
01  learning;  every  building  for  public  worship; 
every  school-house,  court-house  and  jail ;  and  the 
several  lots  whereon  such  buildings  are  situ- 
ated, and  the  furniture  belonging  to  each  of 
them."  Rev.  Stat.  pt.  1,  chap.  18,  title  1,  §  4, 
subd:  8.  Under  this  provision  it  has  been  held 
that  no  seminary  of  learning  is  exempt  from 
taxation,  unless  it  is  incorporated,  and  that  no 
school-house  is  exempt,  unless  it  belongs  to  the 
public  common-school  system  of  the  State, 
Gregaray  v.  New  York,  18  N.  Y.  220;  People  v. 
BrooJdyn  Board  of  Assessors,  82  Hun,  457, 
affirmed  in  this  court,  97  N.  Y.  648;  Col- 
ored  Orphans  Ben,  Amo,  t.  New  York,  104  N. 
Y.  581,  6  Cent.  Rep.  796. 

If,  therefore,  the  exemption  here  claimed 
depended  upon  the  Revised  Statutes,  it  is  clear 
that  it  would  have  to  be  denied.  There  has 
been,  however,  further  legislation.  In  1852 
(chapter  282)  the  Act  "Defining  the  Exemp- 
tions from  Taxation  on  Public  Building  in  the 
City  of  New  York"  was  passed,  the  flrst  sec- 
tion of  which  is  as  follows:  "The  exemption 
from  taxation  of  every  building  for  public 
worship,  and  every  school-house  or  other 
seminary  of  learning,  under  the  provisions  of 
subd.  8,  §  4,  title  1,  chap.  18,  of  pt.  1  of  the 
Revised  Statutes,  or  amendments  thereof,  shall 
not  apply  to  any  such  building  or  premises  in 
the  Citjr  of  New  Fork,  unless  the  same  shall  be 
exclusively  used  for  such  purposes,  and  ex- 
clusively the  propertv  of  a  religious  society,  or 
of  the  New  York  PuUic-Scfiool  Society."  And 
this  provision  was  subsequently  embodied  in 
the  Consolidation  Act  relating  to  the  City  of 
New  York,  except  the  last  phrase,  above  itali- 
cised.   Laws  1882,  chap.  410,  §  827.    There  is 


boUdinir  erected  for  the  use  of  a  ooreffe,  incorpo- 
rated academy  or  seminary  of  learning,  does  not 
•embrace  a  building  used  and  occupied  for  a  private 
boarding-school.  Chegaray  v.  New  York,  18  N.  Y. 
laOi  State  V.  Boss,  24  N.  J.  L.  497;  St  Mary's  College 
v.  Crowl,  10  Kao.  451. 

An  exemption  of  all  houses  of  religious  worship 
wfll  not  exempt  portions  of  the  boilding  leased  for 
toslnesB  purposes.  Prop*n  of  8. 0.  Meeting-  House 
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V.  Lowell,  1  Met.  688;  Pierce  v.  Cambridge,  2  Cush. 
811;  Old  South  Society  v.  Boston,  127  Mass.  878; 
Chapel  of  the  Good  Shepherd  v.  Boston,  120  Mass. 
212;  Baltimore  Appeal  Tax  Court  v.  Grand  Lodge 
A.  F.  ft  A.  Masons,  60  Md.  421;  Fort  Des  Moines 
Lodge,  I.  O.  O.  F.,  v.  Folk  Co.  58  Iowa,  84;  Griswold 
College  V.  State,  48  Iowa,  S75;  Cook  v.  Hutchlos,  40 
Iowa,  706;  Frederick  Co.  v.  Sisters  of  Charity  of  QU, 
Joseph,  48  Md.  84. 
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•ome  dispute  whether,  at  the  time  this  assess- 
ment was  imposed,  the  Act  of  1852,  or  the  pro- 
Tision  in  the  Act  of  1882,  was  in  force;  and  it 
is  now  immaterial  to  determine  the  matter. 
The  provision  ahove  quoted  is  not  happily 
worded,  and  Its  precise  scope  and  meaning  are 
not  entirely  clear;  and  its  language  has  given 
some  trouole  to  those  who  have  had  to  deal 
with  it.  Colored  Orp/tans  Ben,  Aeeo,  y.  liew 
York,  88  Hun,  608. 

It  was  apparently  the  purpose  of  the  Act  of 
1852  to  limit  and  confiDC  in  the  City  of  New 
York  the  exemptions  contained  in  the  Revised 
Statutes,  and  not  to  extend  them;  and  hence 
the  qualifying  words,  "exclusively  used  for  such 
purposes,  and  exclusively  the  property  of  a 
religious  society,"  were  added.  But,  without 
undertnkinc;  to  give  a  precise  construction  to 
these  qualifying  words,  we  think  this,  at  least, 
is  clear:  that  before  a  school-house  can  be 
exempted  it  must  belong  to  the  public-school 
system  of  the  city,  or  be  "exclusively  the  prop- 
erty of  a  religious  society."  We  have  there- 
fore only  to  determine  whether  this  school- 
house  belonged  to  a  religious  society.  We  will 
assume  that  it  belonged  to  the  society  at  the 
time  called  the  "Church  of  St.  Monica,"  al- 
though the  legal  title  was  held  either  by  the 
insurance  company  or  Father  Dougherty.  But 


that  was  an  unincorporated  tociety,  and  BOi^ 
we  think,  such  a  society  as  the  Jaw-makers- 
meant  to  include  in  the  words  "religious  so- 
ciety, "  used  in  the  Act  of  1852.  They  evidently 
had  in  mind  religious  societies  incorporate!! 
under  the  Act  of  1818,  entitled  an  Act  "to 
Provide  for  the  Incorporation  of  Religious 
Societies,"  or  under  some  one  of  tiie  other  nu- 
merous Acts  for  the  same  purpose.  The  word» 
"religious  society,"  when  used  in  the  laws  of 
this  State,  as  they  frequently  are,  generally 
have  reference  to  an  incorporated  religioufr 
society.  It  cannot  be  supposed  that  it  was  the 
legislative  intention  that  any  number  of  per- 
sons could  come  together  for  some  religious 
purpose,  and  set  up  a  school,  and  then  claim 
the  exemption.  In  using  the  words  "religious 
society,"  it  is  most  probable  that  the  law -mak- 
ers had  in  mind  some  legal  entity  capable,  as 
such,  of  taking  and  holding  property,  and 
popularly  known  as  a  "religious  society." 

We  are  therefore  of  opinion  that  upon  the 
fact^  found  the  plaintiff  was  not  entitled  to  the 
relief  claimed,  and  that  the  judgment  should  be 
retersed;  and  as  there  is  no  ^probability  that 
the  facts  can  be  changed,  the  complaint  should 
be  dismissed,  with  costs. 

All  concur. 
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G.  KRUEGER,  Appt,, 

V, 

John  ERUEGER. 


(. 


.Tex.. 


.) 


1.  When  a  debt  is  barred  the  new  promise 
relied  on  must  acknowledge  the  justness  of  the 
claim,  and  express  a  wUilngrness  to  pay  it. 

8*  A  letter  saying^:  ''I  have  done  my 
best  to  raise  some  money*  but  I  oaunot  do 
It  now  .  .  •  But  some  money  wc  will  seud  you, 
but  not  all,  because  we  must  live  flrst^"— does  not 
constitute  a  clear,  unequivocal  and  unconditional 
acknowledgrment  of  the  Jijstiicss  of  the  demand, 
nor  express  a  willingness  to  pay  sufliolent  to  re- 
move the  bar  of  the  Statute. 

(January  21, 1890.) 

APPEAL  hj  defendant  fr^m  a  judgment  of 
the  District  Court  for  Fayette  County  in 
favor  of  plaintiff  in  an  action  upon  a  promis- 
sory note  which  was  alleged  to  have  been  taken 
out  of  the  operation  of  the  Statute  of  Limita- 
tions by  a  new  promise.    Reverted, 

Commissioner's  opinion. 

The  facts  sufficieutly  appear  in  the  opinion. 

Mr.  C.  K.  Bell  for  appellant. 

Messrs,  Robson  A  Rosenthal  for  appel- 
lee. 

Acker,  P,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  brought  this  suit  on  the  14th  day  of 
May,  1888,  against  appeliaut,  in  the  District 


i^o(e.~Limitation8,  acknowledgment  to  take  debt 
out  of  statute.  See  note  to  Opp  y.  Wack  (Ark.)  5  L. 
R.A.74B. 

7  L.  R  A. 


Court  of  Fayette  County,  and  alleged  in  his 
petition  that  the  defendant  resided  in  Hamilton 
County,  Texas,  and  that  on  the  1st  day  of  Jan- 
uary, 1880,  the  defendant  executed  and  deliv- 
ered  to  him  his  promissory  note  set  out  in  the 
petition,  as  follows: 

$2,061.  Round  Top,  January  1,  1880. 

We  the  undersigned,  or  either  one  of  ua, 
promise  to  pav  to  the  order  of  John  Erueger^ 
m  the  Town  of  Round  Top,  Fayette  Co.,  Texas, 
the  sum  of  two  thousand  and  sixty-one  dollars, 
American  coin,  with  interest. from  date  at  the 
rate  of  ten  per  cent  per  annum,  interest  payable 
annually,  for  value  received.  It  is  further  pro- 
vided that  we  are  to  pay  any  and  all  expenses, 
including  attorney's  fees,  should  the  collection 
of  the  note  be  made  by  an  attorney. 

Q.  Krueger. 

It  was  further  alleged  that  the  defendant,  io^ 
a  letter  written  by  him  to  plaintiff  in  regard  to- 
his  indebtedness  on  the  10th  day  of  August, 
1887,  admitted  the  Justness  of  the  debt,  ana 
promised  to  pay  it    The  letter  is  as  follows ^ 

Hamilton,  lOth  August,  1887. 
Dear  Father:  I  have  done  my  oest  to  raise 
some  money,  but  I  cannot  do  it  now,  because 
the  little  money  which  I  had  yet,  I  bought 
wheat  for,  which  was  cheap  still.  I  bought  it 
at  68  cent««  yet,  and  then  hauled  40  miles;  and 
corn  for  feed  I  must  also  buy,  because  that  is 
very  slim  here,  as  rain  was  wanted.  Cotton, 
too.  don't  look  the  best.  But  some  money  we 
will  send  you,  but  not  all,  because  we  must 
live  first,  and  that  in  Brenham  we  must  pay  too: 
that  was  a  hard  lick  for  us.  Dear  father,  you 
sent  me  a  note  that  I  don't  sign.  I  will  pay 
you  some  every  year,  but  whenever  I  can,  but 
I  sign  no  more  papers,  for  I  think  it  is  Just  aa 
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good  without,  because  we  all  know  how  we 
stand;  bat  you  must  be  satisfied  with  what  you 
get  erery  year,  lor  I  will  do  whatever  I  can. 

G.  Erueeer. 

The  defendant  pleaded  Mb  privilege  of  oeing 
sued  in  the  county  of  his  residence,  and  claimed 
that,  while  the  original  note  was  payable  in 
Fayette  County,  it  was  barred,  and  the  suit  was 
on  the  alleged  admission  and  promise  contained 
In  defendant's  letter  of  August  10, 1887,  which 
did  not  stipulate  for  payment  in  Fayette  Coun- 
ty. The  defendant  interposed  tbe  same  de- 
fense by  special  exception,  and  also  especially 
excepted  on  the  ground  that  the  note  set  out  in 
the  petition  was  barred  by  the  four-years'  Stat' 
Qte  of  Limitations,  and  that  "the  letter  sued  on 
as  a  new  promise  does  not  show  any  promise  to 
pay  any  certain  sum  of  money,  nor  does  it  show 
any  acknowledgment  of  the  justness  of  any 
demand  of  plaintiff  against  defendant."  The 
plea  and  exceptions  were  overruled,  and  the 
trial,  without  a  jury,  resulted  in  judgment  for 
plaintiff  for  principal,  interest  and  attorney's 
fees,  according  to  the  terms  of  the  note. 

Under  proper  assignment  of  error,  it  is  con- 
tended that  the  court  erred  in  holding  that  de- 
fendant's letter  to  plaintiff  was  sufficient  to 
take  the  barred  note  out  of  the  Statute  of  Lim- 
itations; and  this  is  the  only  question  we  think 
it  necessarv  to  consider,  it  is  conceded  that 
the  originaii  debt  was  barred.  When  a  debt  is 
barred,  the  new  promise  relied  on  must  ac- 
knowledge the  justness  of  the  claim,  and  ex- 
press a  willingness  to  pay  it.  Oole$  v.  KeUey. 
2  Tex.  555. 


An  acknowledgment  which  will  take  a  debt 
out  of  the  bar  of  the  Statute  of  Limitationa 
must  be  clear  and  unequivocal,  and  neither 
qualified  by  conditions  nor  limitations.  Jtfb- 
Donald  v.  (Jrey,  29  Tex.  83;  Dickinson  v.  Lott, 
Id.  178;  Madox  v.  Humphries,  24  Tex.  196j 
Smith  V.  Fly,  Id.  358. 

Considered  in  the  light  of  these  authorities, 
we  think  it  too  clear  for  argument  that  the  let- 
ter relied  on  by  plaintiff  to  take  the  barred  not» 
out  of  the  operation  of  the  Statute  of  Limita- 
tions is  not  sufficient  for  that  purpose.  It  doe» 
not  contain  a  clear,  unequivocal  and  uncondi- 
tional acknowledgment  of  the  justness  of  plain- 
tiff's demand,  nor  does  it  contain  an  expression 
of  a  willing^oess  to  pay.  We  think  it  settled  by 
the  authorities,  supra^  that  the  acknowledg- 
ment, to  relieve  the  claim  from  the  operation 
of  the  Statute  of  Limitations,  must  contain  aa 
uoqualified  admission  of  a  just,  subsisting  in- 
debtedness, and  express  a  willingness  to  pay  it 
If  the  expression  of  a  williogness  to  pay  i» 
coupled  with  conditions,  it  devolves  upon  the 
plaintiff  to  prove  that  the  named  conditions 
have  taken  place.  Leigh  v.  Lintheoum,  80  Tex. 
103. 

We  think  the  court  below  erred  in  its  con- 
struction of  the  letter  from  defendant  to  plain- 
tiff, and  are  of  the  opinion  that  its  jud^rment 
should  be  reversed,  and  the  cause  dismissed. 

Stayton,  Ch.  J.:  •  ^ 

Report  of  commission  of  appeals  examined, 
opinion  adopted, /ud^^m^n^  revcreed,  and  cait9& 
dihmiseed. 


MICHIGAN  SUPREME  COURT. 


Clarence  M.  BURTON,  Rdaiar, 

V, 

Thomas  P.  TUITE,  Treasurer  of  Detroit, 

Bespi, 

(....Mich«....) 

1.  Books  made  ap  by  the  reoeiver  of 
taxes  containing  a  statement  of  tax  sales,  and 
by  him  handed  over  to  the  city  treasurer,  are 
public  records  within  the  meaning  of  Pub.  Acts 
laBB,  No.  206,  givhxg  all  persons  the  right  to  exam- 
ine them  for  any  lawful  purpose. 

8.  An  alMtract  maker  cannot  be  de- 
prived of  the  ri^ht  .to'  inspect  public 
records  given  by  Pub.  Acts  1889,  No.  206,  be- 
cause he  uses  the  records  to  prepare  abstracts  of 
title  for  other  persons  for  a  compensation. 

(December  28,18891) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel respondent  to  permit  relator  to  inspect 
the  public  records  in  the  custody  of  responaent 
ss  city  treasurer.     Oranted. 

The  facts  are  fully  stated  in  the  opinion. 

Jfr.  Henry  A.  Cfhaney*  for  relator: 

Relator  has  a  riti^ht  to  inspect  and  copy  from 
the  city  treasurers  olBcial  records;  and  this 
right  is  enforcible  by  mandamus. 

Lum  V.  McCarty,  89  N.  J.  L.  287;  PeopU  v. 
Rid*ard»,  99  N.  Y.  620;  Hanson  v.  EirJistaedt, 
69  Wis.  538;  Siatev.  Raehae,  37  Minn.  872;  Bay- 
Ian  ▼.  Warren,  89  Kan.  801, 7  Am.  St.  Rep.  551. 

7L.RA. 


The  Legislature  hss  full  power  to  open  the 
records  to  the  public,  and  no  mere  official  per- 
quisite can  stand  a^inst  its  action. 

Silver  v.  Pa^ple,  45  111.  225. 

Courts  have  nothing  to  do  with  any  mere 
questions  of  policy  in  the  enactment  of  stat- 
utes. 

Crane  v.  Reeder,  22  Mich.  335;  Reithmiller  v. 
PeopUM^ioh. 280;  Sheley  v. Detroit, 45 Mich. 
481. 

That  the  right  of  inspection  existed  at  com- 
mon laiYi  see — 

Bex  V.  S/teUey,  8  T.  R  141;  Bex  v.  Allgood,  7 
T.  R.  746;  Herbert  v.  Aehburner,  1  Wils.  297; 
Bacon,  Abr.  title  Evidence  (F)  806. 

The  abstract  maker's  standing  in  the  law  i» 
now  such  that  he  is  held  to  a  responsibility  in 
damages  for  the  accuracy  of  the  information 
which  he  furnishes. 

Smith  V.  Holmes,  54  Mich.  104. 

Mr,  John  W.  McGrath*  for  respondent: 

There  is  no  common  law  right  to  make 
copies  or  abstracts  of  public  records  for  specu- 
lative purposes,  as  for  the  compilation  of  a  set 
of  abstract  books  for  selling  abstracts  of  titles, 
nor  is  such  a  right  given  by  Act  54  of  1875. 

Webber  v.  Townley,  43  Mich.  584;  Diamond 
Match  Oo,  V.  Powers,  61  Mich.  145. 

Morse*  /.,  delivered  the  opinion  of   the 
court: 
The  relator  asks  for  the  writ  of  mandamus 
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"to  compel  the  respondent  to  permit  him  to  in- 
spect and  examine  the  records  and  files  in  the 
<;ity  treasurer's  office  at  Detroit,  and  to  furnish 
proper  and  reasonable  facilities  for  su^.h  in- 
-cpection  and  examination,  and  for  mokine 
memoranda  and  transcripts  from  such  files  and 
records,  in  compliance  with  Act  No.  206,  Pub. 
Acts  1889.  The  Act  in  question  reads  as  fol- 
lows: "That  the  officers  havioff  the  custody  of 
any  county,  dty  or  town  records  in  this  State 
«hall  furnish  proper  and  reasonable  facilities 
for  the  inspection  and  examination  of  the  rec- 
ords and  files  in  their  respective  oflices,  and  for 
making  memoranda  or  transcripts  therefrom, 
<luring  the  usual  business  hours,  to  all  persons 
having  occasion  to  make  examination  of  them 
for  any  lawful  purpose:  provided,  that  the  cus- 
todian of  said  records  and  files  may  make  such 
reasonable  rules  and  regulations  wiili  reference 
to  the  inspection  and  examination  of  them  as 
«hall  be  necessary  for  the  protection  of  said 
records  and  files,  and  to  prevent  the  interfer- 
-ence  with  the  regular  discharge  of  the  duties 
of  such  officer:  and  provided,  further,  that 
«uch  officer  shall  prohibit  the  use  of  pen  and 
ink  in  making  copies  or  notes  of  records  and 
files. "    Pub.  Acts  1889.  p.  286. 

Relator  shows  in  his  petition  that  he  is  en- 

Siged  in  the  abstract  business  in  the  City  of 
etroit,  and  has  invested  a  large  sum  of  money 
in  said  business.  That  his  business  requires 
that  he  shbuld  know  what  taxes,  levied  by  the 
City  of  Detroit,  are  liens  upon  property  of 
which  he  is  furnishing  abstracts,  and  by  whom 
«uch  liens,  if  any,  are  held.  That  when  lands 
are  sold  for  unpaid  taxes  the  sale  is  conducted 
by  the  receiver  of  taxes.  A  statement  of  such 
«ales  in  book  form  is  made  by  the  receiver,  and 
turned  over  to  the  city  treasurer,  in  whose  cus- 
tody it  thereafter  remains.  When  sales  are  re- 
deemed or  city  bids  sold,  such  redemption  is 
minuted  in  this  book.  That  it  is  necessary  in 
said  relator's  business  to  frequently  consult  this 
book.  If  proper  facilities  were  granted  him, 
be  would  not  need  to  consult  the  same  more 
than  ten  minutes  in  any  one  day.  That  the 
prevailing  rule  and  custom  is,  in  all  the  city 
and  county  offices,  to  permit  all  persons  to 
have  free  access  to  the  records  therein,  and  be, 
himself,  has  ordinarily  been  allowed  this  priv- 
ilege without  obstruction  or  restraint,  except 
In  the  case  of  the  respondent,  who  is  city  treas- 
urer of  the  City  of  Detroit.  That  said  respon- 
<lent  has  frequently  refused  to  permit  relator 
to  inspect  the  sales-book  above  referred  to,  as 
have  also  his  subordinates;  and,  if  at  times  an 
inspection  of  such  record  has  been  granted,  it 
has  always  been  accompanied  with  insulting 
language,  implying  that  relator  was  taking 
time  which  belonged  to  the  public,  and  that 
he  must  hurry,  or  that  the  books  would  be 
taken  from  hira;  and  this,  too,  although  no 
other  parties  were  present  to  bewailed  upon  or 
attended  to,  and  though  much  more  time  was 
•consumed  by  said  treasurer  in  making  such 
-complaints  than  would  be  necessary  for  relator 
to  inspect  and  make  such  memoranda  as  he 
-needed  if  he  could  have  access  to  the  records 
without  unreasonable  interruption.  A  clerk 
would  be  detailed  to  see  that  the  relator  did 
>not  mutilate  the  records,  with  instructions  not 
to  permit  relator  to  take  the  books.  But  more 
frequently  relator  has  been  told  by  the  said 
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city  treasurer  and  his  subordinates  that  he 
could  not  Eee  the  records.  Respondent  has  fol- 
lowed this  obstructive  course  for  a  long  time, 
to  the  great  annoyance  and  discomfort  of  rela- 
tor, and  in  the  face  of  the  fact  that  there  was 
posted  in  his  office  a  notice  to  the  effect  that  all 
information  desired  by  the  public  would  be 
cheerfully  and  promptly  furnished.  That  re- 
spondent at  one  time  Informed  relator  that  it 
was  a  matter  of  money  with  him,  and  that,  if 
relator  would  pay  him  $25  per  month,  relator 
could  have  ^hat  access  he  pleased  to  the  rec- 
ords in  said  treasurer's  office. 

July  2,  1889.  relator  called  at  the  treasurer's 
office,  at  about  11  o'clock  A.  M.,  and  requested 
the  privilege  of  inspecting  some  of  the  sales- 
books.  Respofident  asked  if  the  information 
wanted  was  for  relator's  private  business.  Re- 
lator replied  that  Rich^  M.  Coon  was  the 
owner  of  lot  24,  in  Wesson's  section  of  the 
Thompson  Farm,  in  the  City  of  Detroit,  and 
that  he  had  employed  relator  to  see  if  certain 
tax-sales  which  had  been  previously  made  were 
still  held  by  the  city  or  disposed  or,  and,  if  dis- 
posed of,  to  whom.  Respondent  requested  re 
lator  to  write  out  what  he  wanted  on  a  piece  of 
paper,  which  he  did.  The  paper  was  handed 
to  a  clerk,  who  was  called  by  tiie  respondent  to 
wait  on  relator.  The  parcel  of  land  had  been 
sold  for  six  successive  years,  and  it  became 
necessary  to  inspect  six  different  sales- books. 
That  the  statement  which  relator  had  made  for 
the  clerk,  a  copy  of  which  he  retained,  in- 
formed the  clerk  the  number  of  the  book  re- 
quired, the  page  of  the  book,  and  the  line  on 
the  page  which  he  desired  to  inspect.  That 
said  clerk  produced  four  of  the  books  required, 
and  they  were  hastily  inspected  by  relator,  but 
he  was  not  permittee!  to  handle  them.  During 
the  examination,  which  could  hardly  have  oc- 
cupied ten  minutes,  respondent  himself  sat  by, 
discussing  the  general  subject  of  relator's  rights, 
and  apparently  in  no  wise  hurried  by  pressure 
of  official  duties.  That,  after  relator  had  in- 
spected the  fourth  volume,  said  clerk — ^takin^ 
his  cue  from  the  language  and  actions  of  his 
employer,  said  respondent — abruptly,  violently 
ana  unreasonably  refused  to  produce  the  other 
two  books  requested,  and  left  the  room.  That 
relator  then  asked  the  city  treasurer  himself  to 
produce  the  two  books  asked  for,  but  said 
treasurer  refused.  Relator  then  told  respond- 
ent that  he  would  get  the  books  himself  if 
he  (respondent)  would  permit  him  (relator)  to 
go  into  the  room  where  said  books  were,  for 
that  purpose.  Respondent  toM  him  he  could 
not  go  into  that  room,  and  absolutely  refused 
to  permit  hira  to  see  the  books  he  desired. 
Relator  offered  respondent  $10  per  month  to  be 
accorded  such  treatment  as  was  accorded  to  the 
public.  Respondent  refused  the  offer.  Rela- 
tor then  formally  demanded  the  right  to  inspect 
the  two  books  he  had  asked  for  before,  and  re- 
minded respondent  of  the  Statute.  Relator 
said  that  if  he  could  not  see  the  books  he  should 
ask  for  a  mandamus.  Respondent  told  him  to 
*'mandam"  if  be  wanted  to;  that  the  books 
were  in  the  vault,  and  relator  could  not  see 
them;  and  that  nothing  but  an  order  from  the 
common  council  would  make  him  remove  them, 
lie  told  relator  to  leave  a  written  memorandum 
of  what  he  wanted,  and  relator  refused  to  do 
this,  as  he  had  already  furnished  respondent 


tS60. 


BUBTON  y.  'fUITB 


75 


with  one  statement  of  what  he  required.  Re- 
spondent became  vociferous,  declared  that  he 
bad  disposed  of  the  subject,  refused  to  hear 
anything  further,  and  left  tJie  room.  Relator 
then,  under  the  advice  of  counsel,  made  a  new 
memoraudam  of  what  he  wanted,  and  offered 
it  to  the  deputy  treasurer,  who  said  he  had  no 
time  to  attend  to  it.  Relator  told  him  he  need 
not  attend  to  it  then,  as  be  would  send  his  clerk 
for  it,  laid  the  memorandum  on  the  table, 
and  placed  a  paper-weight  upon  it  Respond- 
«nt  came  in  about  then,  in  a  high  temper,  and 
with  some  profanitv  ordered  Uie  relator  out  of 
the  office,  which  order  relator  obeyed.  During 
the  whole  time  of  this  interview  there  was  no 
other  person  in  the  office  on  business,  unless  he 
was  secluded  in  the  private  office  of  respondent. 

The  respondent  in  his  answer  denies  that  the 
books  referred  to  by  relator  are  public  records, 
■or  that  they  are  made  so  by  charter,  ordinance 
or  law,  or  that  they  are  required  by  law  to  be 
kept,  or  that  relator,  or  any  person  except  re- 
spondent, is  entitled  to  the  possession  of  said 
books  or  entitled  to  take  them  out  of  the  cus- 
tody of  respondent,  or  to  make  extracts  from 
tbem,  except  under  the  immediate  supervision 
of  respondent  He  denies  that  it  is  the  univer- 
sal practice  in  dty  offices  to  permit  all  persons 
desiring  to  Inspect  the  said  books  to  have  free 
access  to  them,  or  that  such  is  the  usage,  or 
that  Buch  usage  has  become  so  well  established 
as  to  have  the  force  of  a  common-law  custom. 
He  denies  that  relator  has  been  ordinarily  al- 
lowed to  inspect  such  books  without  obstruc- 
tion or  restraint,  if  by  obstruction  or  restraint 
is  meant  a  denial  of  the  right  of  access  to  said 
books  without  the  supervision  of  the  city 
treasurer.  He  denies  that  the  right  which  re- 
lator seeks  to  establish  is  recognized  or  con- 
firmed by  any  Act  of  the  Legislature.  He  de- 
nies that  at  any  time  this  respondent,  or,  by 
this  respondent's  direction  or  authority,  any 
deputy  or  clerk  in  respondent's  office,  has  ac- 
companied any  inspection  of  the  books  which 
relator  has  been  allowed  to  make  with  insult- 
ing language.  He  denies  that  relator  has  been 
told  by  respondent  that  he  (the  relator)  could 
not  see  the  records.  He  denies  that  respondent 
has  been  guilty  of  obstructing  relator.  He  de- 
nifs  that  respondent  derives  an  income  from 
abstracts  amounting  to  $1,000  per  annum,  or 
any  such  sum.  He  denies  that  this  respondent 
has  ever  said  that  if  relator  would  pay  respond- 
ent $25  per  month  during  his  term  or  office  the 
relator  could  have  whatever  access  he  desired 
to  the  books  in  respondent's  office.  He  denies 
that  he  made  use  of  the  expression  found  on 
pe^e  9  of  relator's  petition,  viz.,  "€kxi  damn 
quick,  too." 

Respondent  also  sets  forth  in  his  answer  that 
relator  is  seeking  the  information  from  the 
books  as  a  matter  of  merchandise  to  sell  to 
others.  That  up  to  July  2,  1884,  abstracts 
could  only  be  procured  of  the  city  treasurer, 
and  that  the  treasurer,  whose  office  expired 
in  1884,  realized  from  $1,500  to  |2,000  annual- 
ly from  tax  abstracts,  and  that  he  is  informed 
relator  paid  such  officer  for  the  privilege  of 
making  a  copy  of  the  books  of  said  office,  and 
did  make  and  use  the  same  for  private  gain. 
That  for  one  year  prior  to  July  1,  188S,  relator 
paid  $85  per  month  for  this  privilege.  That 
tespondent  has  always  been  ready  and  willing 
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to  give  any  lot  owner  or  citizen  desiring  it  in- 
formation as  to  tax  charges  upon  lands,  and 
has  always  done  so  free  of  charge.  Insists  that 
he  has  tbe  legal  right  to  charge  a  small  fee  for 
making  out  abstracts,  as  there  is  no  law  re- 
quiring him  to  make  them  otherwise.  That 
the  books  in  question  have  been  kept  for  the 
information  and  convenience  of  the  City  of 
Detroit,  and  are  not  required  to  be  kept  by  the 
city  charter  or  any  law  or  ordinance.  That 
each  year,  after  the  receiver  of  taxes  makes 
sale  of  lands  for  unpaid  taxes,  one  of  said 
books  is  made  up  by  such  receiver,  and  entered 
therein  in  the  name  of  the  owner,  if  known,  a 
description  of  such  parcel  of  land,  the  amount 
of  the  city  tax,  school  tax,  etc.,  the  total  tax, 
the  name  of  tbe  person  to  whom  sold,  which  is 
usually  the  City  of  Detjoit;  and  said  books 
also  contain  blanks  for  entry  of  assignment  or 
redemption.  There  are  in  all  thirty-seven 
books,  containing  from  100  to  250  pages  each. 
In  addition,  there  are  some  salesb^ks,  con- 
taining memoranda  of  sales  for  unpaid  special 
asses*sments.  There  are  also  sixteen  (one  for 
each  ward),  indexes  to  sales-books,  each  of 
which  contains  a  description  of  each  parcel  of 
land  in  that  ward,  with  a  column  for  each  year 
in  which  to  enter,  if  sold,  the  number  of  the 
page  of  tbe  sales-book  for  that  vear  containing 
the  memoranda  of  the  sale.  If  a  sale  has  been 
canceled,  a  red-ink  line  is  drawn  through  the 
reference  figures.  That  the  books  so  kept  are 
easily  subject  to  alteration  or  defacement. 
That  the  books  aforesaid  are  valuable,  and  the 
loss  of  the  same,  or  any  of  the  same,  would  be 
irreparable.  That  respondent  is  charged  by 
the  city  with  the  care  and  custody  of  the  same. 
That  a  portion  of  respondent's  office  is  kept  for 
the  use  of  the  public,  and  the  public  Is  neces- 
sarily, by  means  of  desks,  railings  and  wire- 
work  partitions,  excluded  from  the  private  or 
working  department  of  the  office,  and  from 
the  part  containing  the  monevs,  books  and 
papers  in  respondent's  office,  liiat  relator,  in 
order  to  use  the  right  which  he  here  seeks  to 
establish,  must  necessarily  be  admitted  to  that 
portion  of  respondent's  office  from  which  tbe 
general  public  is  excluded.  That  the  books 
referred  to  are  kept  by  respondent  in  a  vault  in 
the  city  treasurer's  office,  and  in  tlic  same 
vault  are  other  valuable  books  and  papers,  to- 
gether with  large  sums  of  the  city  moneys, 
varying  in  amount  from  $100  to  $30,000. 
That  to  produce  said  books,  and  a  number  of 
them,  as  is  often  required  by  relator,  requires 
a  large  amount  of  time  almost  daily,  and  from 
ten  to  thirty  minutes  per  day  have  often  been 
consumed  In  so  doing.  That  respondent  in- 
sists that  it  is  the  duty  of  respondent,  in  order 
to  protect  himself  and  his  bondsmen,  to  keep 
these  books  under  tbe  immediate  care,  custody 
and  supervision  of  himself  or  one  of  his  trusted 
employes.  That  during  the  month  of  July,  re> 
lator's  purpose  is  not  so  much  to  look  after  in- 
dividual cases  of  sales,  as  it  is  to  compare  his 
minutes  of  sale  with  the  office  memoranda  of 
the  same. 

Respondent  submits  that  he  is  not  obliged  to 
produce  the  books  of  his  office,  and  supervise 
the  inspection  of  the  same,  to  one  who  is  col- 
lecting information  for  merchandise,  and  that 
if  he  does  do  so,  he  is  entitled  to  pay  for  iL  He 
also  submits  that  in  other  public  offices, — in  the 
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office  of  the  register  of  deeds,  in  the  probate 
court,  and  in  the  county  clerk's  office, — when 
information  is  furnished  which  the  law  does 
not  require  to  be  furnished,  charges  are  made, 
and  legitimately,  for  such  information.  He 
also  shows  that  he  has  given  bond  for  the  safe 
keeping  of  these  records.  That  his  total  fees 
for  abstracts  for  eleven  months  ending  Decem- 
ber 81,  1888,  were  but  $248.  And  he  finally 
submits  that  relator  is  not  entitled  to  access  to 
the  books  of  respondent's  office  at  bis  own 
pleasure;  neither  is  he  entitled  to  frequent  or 
enter  into  that  portion  of  respondent's  office 
from  which  the  general  public  is  excluded. 
That  respondent  is  entitled  to  supervise  the 
examination  of  the  books  in  his  office,  and  that 
the  relator,  as  a  dealer  in  information,  is  not 
entitled  to  compel  respondent  to  give  his  time 
to  relator,  at  the  pleasure  of  relator,  for  his 
gain,  and  without  compensation  to  respondent. 

It  is  evident,  from  the  petition  and  answer, 
that  there  is  more  or  less  of  ill  feeling  between 
these  parties,  and  it  is  also  clear  that  the  relator 
has  b^n  in  fact  denied  free  access  to  these  sales- 
books,  and  that  the  respondent  does  not  pro- 
pose to  permit  such  access  unless  he  is  paid 
therefor;  nor  does  he  propose  to  furnish  any 
facilities,  reasonable  or  otherwise,  to  the  relator 
to  inspect  and  examine  said  books  without  pay. 
This  right  of  relator,  claimed  under  the  Stat- 
ute, is  denied,  first,  on  the  ground  that  these 
books  are  not  public  records,  because  there  is 
no  express  statutory  provision  anywhere  that 
such  books  shall  be  kept.  These  books  are 
made  up  in  the  first  place  by  the  receiver  of 
taxes,  and  ^  him  handed  over  to  the  city 
treasurer.  They  are  therefore  books  used  and 
kept  in  two  of  the  public  offices  in  the  City  of 
Detroit,  and  they  must  be  considered  public 
records.  The  claim  that  they  are  private  books 
of  account  is  absurd.  They  are  neither  the 
private  books  of  the  receiver  of  taxes  nor  of 
the  city  treasurer,  and  the  City  of  Detroit,  a 
public  municipal  corpoiation,  can  have  no  pri- 
vate books,  not  even  of  accounts,  not  open  to 
the  inspection  of  its  citizens.  Its  doings,  and 
the  doings  of  its  officers,  and  the  recoras  and 
files  in  their  offices,  must  be  open  to  the  public; 
nor  can  fees  be  charged  for  such  inspection  to 
those  having  the  right  to  examine  and  inspect 
such  files  and  recoras. 

But  the  broad  ground  is  also  taken  that  the 
relator  has  no  lawful  right  to  inspect  these 
sales-books  without  recompense  to  the  respond- 
ent, because  he  is  an  abstract  maker,  and  his 
business  may  be,  and  is  in  most  cases,  to  sell 
some  x)erson  the  information  gained  by  such 
examination;  that  he  does  not  come  under  the 
Statute,  because  he  does  not  have  "occasion  to 
make  examinations  of  them  for  a  lawful  pur- 
pose," and  that  this  case  is  covered  and  against 
relator  by  two  former  decisions  of  this  court: 
Webber  v.  Townley,  48  Mich.  534;  Diamond 
Match  Oo,  V.  Powers,  51  Mich.  145. 

If  I  understand  the  latter  case,  the  writ  of 
mandamus  was  denied  because  the  Diamond 
Mulch  Company  was  not  a  citizen  nor  an  in- 
habitant, nor  even  a  domestic  corporation.  It 
did  not  sbow  its  charter,  nor  give  any  evidence 
of  its  powers  or  artificial  capabilities.  The 
court  says:  "We  have  no  means  of  knowing 
that  it  has  capacity  to  buy  lands  or  hold  them, 
or  deal  in  titles  anywhere,  or  to  carry  on  the 
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business  in  which  its  petition  alleges  it  to  be 
engaged,  or  to  apply  itself  to  such  an  enterprise 
as  making  a  system  of  abstracts  of  all  the  titlea 
of  all  the  real  property  in  a  county.  The  case 
is  bare  of  information  in  regard  to  the  true 
legal  status  of  the  relator,  ana  as  to  whether  it 
is  other  than  a  mere  intruder  in  what  it  de- 
mands." The  petition  of  the  relator  alleged 
that  it  was  incorporated  under  the  laws  of  the 
State  of  Delaware;  that  it  had  become  the  pur- 
chaser of  about  80,000  acres  of  pine  land  in  the 
County  of  Ontonagon,  had  erected  extensive 
saw-mills,  and  invested  nearlv  |200,000,  and 
was  cutting  lar^e  quantities  of  pine,  and  con- 
stantly purchasmg  more  land;  and,  to  provide 
against  acquiriug  defective  titles,  desired  to 
protect  its  rights  and  interest  by  providing  for 
itself  an  abstract  of  all  the  lands  in  the  county. 
The  relator  was  permitted  opportunity  to  ex- 
amine and  make  abstracts,  as  far  as  its  own 
ownership  or  interest  was  concerned,  present 
or  prospective;  but  the  dispute  was  whether  it 
had  the  right  to  go  further,  and  insist  on  hav- 
ing otlQce  accommodations,  and  the  handling  of 
all  the  records,  to  make  an  abstract  of  title  to 
all  the  lands  in  the  county.  While  the  writer 
of  the  opinion.  Chief  Justice  Graves,  paused  to 
make  some  practical  suggestions  of  obstacles 
in  the  way  of  proper  relief  being  afforded  by 
mandamus,  the  ground  of  the  denial  of  the 
writ  was  that  the  relator  had  failed  to  show 
any  title  to  the  right  it  claimed,  because  the 
authority  given  to  it  by  the  State  bv  which  it 
was  created  was  not  disclosed,  and  could  not 
be  assumed.  See  Diamond  Matcli  Go.  v.  Pow- 
ers, 51  Mich.  147.  148. 

>  In  this  view  of  the  case  above  cited,  I  do  not 
think  that  it  is  any  authority  bearing  against 
the  relator's  claim  in  this  case.  And  I  cannot 
agree  with  the  opinion  of  this  court,  or  the  rea- 
sons given  for  it,  in  Webber  v,  Toicttlei/,  supra; 
nor  do  I  anticipate  that  hardly  any,  if  any,  of 
the  results  imagined  by  the  writer  of  that  opin- 
ion would  ever  occur,  if  the  holding  were  oth- 
erwise. If  any  of  them  should  happen,  the  law 
is  powerful  enough  to  remedy  them,  and  "suf- 
ficient unto  the  day  is  the  evil  thereof."  I  do 
not  think  that  any  common  law  ever  obtained 
in  this  free  government  that  would  deny  to  the 
people  thereof  the  right  of  free  access  to  and 
public  inspection  of  public  records.  They  have 
an  interest  always  in  such  records,  and  I  know 
of  no  law,  written  or  unwritten,  that  provides 
that,  before  an  inspection  or  examination  of  a 
public  record  is  made,  the  citizen  who  wishes 
to  make  it  must  show  some  special  interest  in 
such  record.  I  have  a  right,  if  I  see  fit,  to  ex- 
amine the  title  of  my  neighbor's  property » 
whether  or  not  I  have  any  interest  in  it,  or  in- 
tend ever  to  have.  I  also  have  the  right  to 
examine  any  title  that  I  see  fit,  recorded  in  the 
public  offices,  for  purposes  of  selling  such  in- 
formation, if  I  desire.  No  one  has  ever  dis- 
puted the  right  of  a  lawyer  to  enter  tbe  register's 
office,  and  examine  the  title  of  his  client  to  land 
as  recorded,  or  the  title  of  the  opponent  of  his 
client,  and  to  charge  his  client  for  the  informa- 
tion so  obtained.  This  is  done  for  private  gain, 
as  a  part  of  the  lawyer's  daily  business,  and  by 
means  of  which,  with  other  labors,  he  earns 
his  bread.  Upon  what  dilTerent  footing  can  an 
abstractor— can  Mr.  Burton — be  placed,  within 
the  law,  without  giving  a  privilege  to  one  man 
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<tt  class  of  men  that  Is  deDied  to  another?  The 
relator^s  busiDess  is  that  of  making  abstracts  of 
title,  and  furnishing  the  same  to  those  waoting 
them ,  for  a  compensation .  In  such  a  business  it 
is  necessary  for  him  to  consult  and  make  mem- 
oranda of  the  contents  of  these  books.  His 
business  is  a  lawful  one,  the  same  as  is  the 
lawyer's,  and  why  has  he  not  the  right  to  in- 
spect and  examine  public  records  in  his  business 
as  well  as  any  other  person?  If  he  is  shut  out 
because  he  uses  his  information  for  private 
gain,  how  will  it  be  with  the  dealer  in  real  es- 
tate, who  examines  the  records  before  he  buys 
or  sells,  and  buys  and  sells  for  private  gain? 
Any  holding  that  shuts  out  Mr.  Burton  from 
the  inspection  of  these  records,  for  this  reason 
also  shuts  out  every  other  person  except  the 
bnyer,  seller  or  holder  of  (a  particular  lot  of 
lands,  or  one  having  a  lien  upon  it,  or  an  agent 
of  one  of  them,  acting  as  such  agent  without 
fee  or  reward.  It  cannot  be  inferred  that  the 
Legislature  intended  that  this  Statute  should 
apply  only  to  a  particular  class  of  persons,  as, 
for  instance,  those  only  who  are  interested  in  a 
particular  piece  of  land;  any  person  means  all 
persons. 

I  can  see  no  danger  of  great  abuses  or  incon- 
veniences likely  to  arise  from  the  right  to  in- 
spect, examine  or  make  notes  of  public  records, 
even  if  such  right  be  granted  to  those  who  get 
their  livinir  by  selling  the  information  thus 
gained.  The  inconvenience  to  the  office  is 
guarded  against  by  the  Statute,  which  author- 
izes the  incumbent  to  make  reasonable  rules 
and  regulations  with  reference  to  the  inspection. 
And  when  abuses  are  shown  there  will  no  doubt 
be  found  by  the  Legislature  or  the  courts  a 
remedy  for  them.  It  is  plain  to  me  that  the 
Legislature  intended  to  assert  the  right  of  all 


citizens,  in  the  pursuit  of  a  lawful  business,  to 
make  such  examinations  of  the  public  records 
in  public  offices  as  the  necessity  of  their  busi- 
ness might  require,  subject  to  such  rules  and 
restrictions  as  are  reasonable  and  proper  under 
the  circumstances.  The  respondent  in  this 
case  is  the  lawful  custodian  of  tnese  sales-books, 
and  is  responsible  for  their  safe  keeping,  and 
he  may  make  and  enforce  proper  regulations, 
consistent  with  the  public  right,  for  uie  use  of 
them.  '  'But  they  are  public  property,  for  pub- 
lic use,  and  he  has  no  lawful  authority  to  ex- 
clude any  of  the  public  from  access  to  and 
examination  and  inspection  thereof  at  proper 
seasons."  It  follows  that  he  has  no  right  to 
demand  any  fee  or  compensation  for  the  privi- 
lege of  access  to  the  records,  or  for  any  exami- 
nation thereof  not  made  by  himself  or  his  clerks 
or  deputies.  He  has  no  exclusive  right  to  search 
the  records  against  any  other  citizen.  Lum  v. 
McGarty,  89  N.  J.  L.  237;  Boylan  v.  Warren, 
89  Kan.  801;  SUtte  v.  Rachac,  87  Minn.  872; 
People  V.  Biehards,  99  N.  T.  620;  Hanson  v. 
Eichitaedi,  69  Wis.  588. 

It  follows,  in  my  opinion,  that  the  prayer  of 
(he  petitioner  muet  be  granted,  and  the  writ  issue 
as  prayed,  the  relator  asking  in  this  writ  no 
more  than  the  Statute  gives  him. 

CLamplin* «/.,  concurred. 

Campbell*  J,: 

I  think  relator  has  such  an  interest  as  entitles 
him,  under  the  Laws  of  1889,  to  see  the  books 
in  question,  and  confine  my  opinion  to  that 
point. 


sit 
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1.  Where  a  dty  luui  power  under  its 
charter  to  enter  into  a  contract  with  an- 
other for  the  construction  and  operation  of  water- 
works therein,  the  ritrht  and  duty  attaches  to  it  to 
make  the  oontract  for  the  personal  t>eneflt  of  in- 
habitants within  its  corporate  limits. 

8.  If  snch  city  makes  a  contract  fbr  a 
'irater  supply*  for  the  benefit  of  its  inhabi- 
tants, and  the  property  of  one  of  them  is  de- 
stroyed by  lire  because  of  the  failure  of  the  per- 
son agreeinflr  to  furnish  such  supply  to  comply 
with  his  contract,  the  property  owner  may  sue  in 
his  own  name  for  damages  for  breach  of  the  con- 
tract, he  being  the  '^real  party  in  interest"  within 
the  provision  of  Cly.  Code,  1 18,  that  every  action 
must  be  prosecuted  In  the  name  of  such  party; 
and  the  dty  is  not  a  necessary  party  to  the  action. 

^  One  nndertalring  to  ftimish  a  water 
supply  to  a  city  for  the  benefit  of  its  ii^abitants 
under  a  oontract  which  provides  that  he  shall  not 
be  liable  for  damages  occasioned  by  the  tempo- 
rary shutting  off  of  the  water  for  purposes  of  re- 
pair, etc.,  will,  In  the  absence  of  such  excuse,  be 
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liable  for  damages  to  property  by  fire  resulting 
from  his  neglect  to  furnish  the  stipulated  amount 
of  water;  and  such  tiabliity  will  not  be  released 
by  the  insertion  in  the  contract  of  provisions  re- 
lieving the  dty  from  liability  for  rent  for  hy- 
drants, and  permitting  rescission  of  the  contract, 
in  case  it  Is  not  complied  with. 

4.  The  inquiry  is*  in  an  action  to  recov- 
er such  damages*  whether  or  not,  under  all 
the  circumstances,  the  fire  could  and  would  have 
been  prevented  or  eztinmiished  before  occasion- 
ing the  damage,  if  defendant  had  performed  his 
contract;  and  the  question  as  to  how  or  where  the 
fire  originated  is  immaterial  provided  it  was  not 
caused  by  plaintUT. 

(December  5, 1889,) 

APPEAL  by  plaintiff  from  a  Jud/^ent  of 
the  Court  of  Common  Pleas  for  McCrack- 
en  County,  sustaining  a  demurrer  to  the  peti- 
tion in  an  action  to  recover  damages  for  the 
loss  of  plaintiff's  property  by  fire  because  of 
the  alleged  breach  by  defendant  of  its  contract 
with  the  City  of  Paducah  to  furnish  a  water 
supply.     Reversed, 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Messrs,.  CKlbert  *  Reed,  for  appelhint: 


See  also  15  L.  R.  A.  375;  21  L.  R.  A.  (Jo3. 
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Tbia  is  not  an  action  &x  delieto  to  recover 
damages  for  a  tort  or  tortious  negligence,  but 
it  is  an  action  ex  contractu,  seeking  to  recover 
for  a  loss  occasioned  by  or  flowing  out  of  a 
breach  of  an  express  and  binding  contract. 
The  maxim,  causa proxim anon remotaspeetan- 
iur,  is  not  applicable  alike  to  the  two  cafles 
staled. 

8h%nkle  v.  Ckmngton,  1  Bush,  618;  WM  r. 
Boms,  W.  d  0.  R,  Co.  49  N.  Y.  420;  P&nntyl- 
vania  K  Co,  v.  Hope,  80  Pa.  873;  MUtMLvJcee 
R,  Co.  V.  Kellogg,  94  U.  8.  474  (24  L.  ed.  268). 

Where  two  parties  have  ra<)de  a  contract, 
which  one  of  them  has  broken,  the  damages 
which  the  other  partv  ought  to  receive  in  re- 
spect of  such  breach  of  contract  should  be 
such  as  may  fairly  and  reasonably  be  consid- 
ered either  arising  naturally,  t.  e.  according  to 
the  usual  course  of  things,  from  such  breach  of 
contract  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of 
both  parties,  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it. 

Thompson,  Neg.  §  18;  Uadley  v.  Barendale, 
9  Exch.  841,  26  Eng.  L.  &  Eq.  898;  Oriffia  v. 
CWtw,  16  N.  T.  489;  Leonard  v.  jYtfw  York, 
A.  d  B,  TeUg.  Co.  41  N.  T.  544;  Wharton, 
Neg.  8  436  See  also  U.  8,  Teleg.  Co.  v.  Wen- 
ger,  65  Pa.  262;  Uedgw.  Dam.  5th  ed.  pp.  410- 
414,  notes;  BittenTiouse  v.  Independent  Line 
lelea.  Co.  44  N.  Y.  263. 

Negligence  may  be  the  proximate  cause  of 
an  injury  of  which  it  is  not  the  sole  or  imme- 
diate cause. 

Shearm.  &  Redf.  Neg.  §10. 

Meeers.  Huabanda  &  Huabanda  also  for 
apoellant 

Meeare.  Boniett  A  Dallam  for  appellee. 

Lewis,  CK  J,,  delivered  the  opinion  of  the 
court: 

The  buildings,  machinery  and  other  property 
of  appellant,  a  corporation  engaged  in  the  lum- 
ber and  planing  mill  business  m  the  Citv  of 
Paducah,  having  been,  in  1887,  destroyed  by 
file,  it  instituted  this  action  to  recover  damages 
therefor  of  appellee,  also  a  corporation;  and 
the  City  of  Paducah,  having,  as  alleged,  re- 
fused to  join  as  plaintiff,  was  made  likewise 
defendant  to  the  action,  though  no  recovery 
against  it  is  sought. 

In  the  petition  it  is  stated,  in  substance,  that 
in  consideration  of  the  grant  by  the  City  of  Pa- 
ducali  to  appellee,  as  assignee  of  one  Jones,  of 
the  franchise  and  right  to  construct,  main- 
tain and  operate  for  the  term  of  forty  years 
waterworks,  including  the  laying  of  pipes  and 
erection  of  hydrants  m  all  the  streets,  avenues 
and  public  grounds  of  the  city,  and  agreement 
to  pay  140  annual  rent  for  each  of  150  hy- 
drants, besides  the  privilege  given  to  charge 
and  collect  of  the  inhabitants  limited  rates  for 
private  use  of  water,  appellee  agreed  to  erect 
upon  a  platform  50  feet  high  a  stand-pipe,  22 
feet  in  diameter,  and  175  feet  high,  with  which 
were  to  be  connected  the  conducting  pipes  and 
h^vdrants  mentioned,  and  also  two  pumping  en- 
gmes,  each  having  capacity  to  force  into  the 
stand-pipe  2,000,W)0  gallons  of  water  every 
twenty-four  hours,  and  to  keep  a  head  of  water 
sufficient  to  throw  from  any  eight  of  the  hy- 
drants simultaneously,  and  for  five  consecutive 
hours  at  any  one  period  of  time,  streams  through  j 
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60  feet  of  hose  100  feet  high,  all  which  work» 
were  completed  and  put  in  operation  in  1885; 
that  appellee  also  agreed  to  have  in  the  stand- 
pipe  and  conducting  pipes  at  all  times  a  supply 
of  water  sufficient  to  afford  a  head  or  pressure* 
requisite  for  all  domestic,  manufacturing  and 
fire-protection  purposes,  for  all  the  inhabitants 
and  propertv  of  the  city,  and  to  increase  the^ 
number  and  length  of  hydrants  and  pipes  when 
necessary  to  meet  demands  of  the  city  and  citi- 
zens; that  said  contract  was  made  with  appellea- 
bv  the  City  of  Paducah  for  the  use  and  oenefit 
of  all  its  property  owners  and  inhabitants,  Ka<db 
appellant's  property  was,  from  1885  until  de> 
stroyed  b^  fire,  in  common  with  that  of  otbers, 
taxed  at  its  full  value  to  raise  money  with, 
which  to  pay  said  hvdrant  rents. 

It  is  further  stated  that,  under  a  contract  di- 
rectly between  them,  there  had  been  erected, 
previous  to  the  fire,  on  the  same  lot  where  the 
burned  property  was  situated,  two  hydranta, 
one  within  80,  and  the  other  70,  feet  of  the- 
place  where  the  fire  originated,  and  connected 
by  pipes  with  the  water-main,  to  be  used  by 
appellant  to  extinguish  fires,  and  for  steam  pur- 
pose, for  which  it  had  been  paying  rent  to  ap- 
pellee, and  that  in  consideration  thereof  appellee 
had  agreed  to  furnish  and  have  ready  at  all 
times  water  sufficient  to  throw  streams  through 
hose  kept  by  appellant  in  proper  condition,  to- 
be  connecte(l  with  the  two  hydrants,  the  heifirht 
provided  for  in  said  contract  between  appellee- 
and  the  City  of  Paducah;  that  the  fire  origi- 
nated in  a  wood  building  situated  on  the  lot  of 
appellant,  and  connected  with  its  other  prop- 
erty, though  occupied  at  the  time  by  another, 
but  said  fire  occurred  without  any  fault  or  neg- 
ligence of  appellant  or  its  servants,  and  it  could 
and  would  have  been  extinguished  before  doing 
damage  to  the  property  of  appellant  if  there 
had  l^en  the  stipulated  quantity  of  water  in 
the  stand-pipe  and  conducting  pipes,  or  the 
pumping  machinery  had  been  in  readiness  to* 
operate,  and  the  engineer  and  servants  of  ap- 
pellee had  been  present  to  set  it  in  motion;  for 
immediately  after  the  fire  commenced,  and  be- 
fore it  had  done  any  damage,  or  extended  to- 
the  premises  then  occupied  by  appellant,  hose 
pipes  in  good  order  were  attached  to  the  two 
private  hydrants,  and  carried  to  within  5  or  5* 
feet  of  the  fire,  for  the  purpose  of  applying 
water  to  it. 

There  were  besides  four  or  five  double-nozzle 
fire  hydrants,  one  within  12  and  two  witbin  60^ 
feet  of  the  property  burned,  and  all  near  enough 
to  extinguish  fire  on  any  part  of  said  lot;  and 
experienced  firemen  employed  by  the  City 
of  Paducah  were  present  on  the  ground  within 
ten  minutes  or  less  after  the  fire  started,  and 
had  hose,  suitable  and  in  good  condition,  at- 
tached to  the  hydrants.  But  that,  notwith- 
standing it  had  since  1885  been  receiving  from 
the  City  of  Paducah  the  agreed  hydrant  rent» 
and  from  numerous  inhabitants  thereof,  appel- 
lant included,  large  sums  of  money  for  water 
furnished  to  them,  appellee,  in  violation  of  said 
contract,  and  without  excuse,  refused  and  neg- 
lected to  have,  when  said  fire  commenced,  the 
stipulated  quantity  of  water  in  the  stand-pipe, 
and  for  more  than  one  hour  after  the  alarm  waa 
given,  and  the  city  firemen  had  arrived  apd  at« 
tached  hose  to  the  hydrants,  neglected  to  starl 
the  pumping  machinery,  or  to  have  its  engineer 
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or  other  servant  present  for  the  parpose.  so  that, 
although  when  water  was  in  the  stand-pipe  at 
the  height  of  75  feet  streams  could  he  forced 
through  hose  attached  to  the  two  private  hy- 
drants 75  feet  high,  and  higher  when  pressure 
was  applied  hy  the  pumping  machinery,  the 
streams  pa.<«ing  through  the  hosn  when  applied 
at  the  incipiency  of  the  fire  did  not  reach  10 
feet,  and  were  so  weak  as  to  be  utterly  useless, 
Dor  was  there  sufficient  head  of  water  to  force 
a  stream  through  any  kind  or  length  of  hose  as 
mnchas  25  feet;  by  reason  of  which  refusal  and 
neglect  appellants  property  was  burned  and 
destroyed. 

The  grounds  of  demuiTer  are,  in  substance, 
that  the  facts  stated  in  the  petition  and  amend- 
ments do  not  constitute  a  cause  of  action  in 
favor  of  the  plaintiff  against  the  defendant, 
which  we  will  treat  as  involving  two  questions: 
(1)  whether  there  is  vested  in  the  plaintiff  (ap- 
pellant) such  legal  interest  in  the  contract  be- 
tween the  City  of  Paducah  and  the  defendant 
(appellee)  as  to  authorize  it  in  any  event  to  pros- 
ecute an  action  in  its  own  name,  and  for  its 
own  benefit;  (2)  whether  appellee  can  be  legallv 
made  liable  in  damages  for  the  alleged  breach 
of  contract. 

Clearly  appellant  had  a  right  to  sue  for  a 
breach  of  the  distinct  contract  set  out  in  the 
petition,  by  which,  in  consideration  of  rent 
paid  for  use  of  the  two  hvdrants  on  its  own  lot, 
water  was  agreed  to  be  furnished  directly  to  it 
by  appellee.  But  we  will  consider  'the  two 
questions  first  stated  as  they  arise  on  the  con- 
tract between  appellee  and  the  City  of  Paducah. 
Authorities  in  some  of  the  States  hold  the  gen- 
ial rule  to  be  that  the  plaintiff  in  an  action  on 
contract  must  be  a  person  from  whom  the  con- 
sideration actually  moved,  and  that  a  stranger 
to  the  consideration  cannot  sue  on  a  contract. 
But,  we  think,  if  there  be  in  fact  consideration 
for  a  promise  or  engagement  made  for  the  ben- 
efit of  the  person  who  sues,  it  is  not  essential 
for  it  to  have  passed  directly  from  him  to  the 
person  sued. 

It  is  not,  however,  important  whether  this 
case  either  comes  within  what  is  elsewhere  laid 
down  as  a  general  rule,  or  is  an  allowable  ex- 
ception to  it;  for  this  court  has  held  the  doc- 
trine well  settled  that  a  party  for  whose  benefit 
a  contract  is  evidently  made  may  sue  thereon 
in  his  own  name,  though  the  engagement  be 
not  directly  to  or  with  nim  (Smith  v.  Leiois,  3 
B.  l^lon.  220:  Allen  v.  Thomas,  8  Met.  198); 
which  practice  is  not  only  in  accordance  with 
the  rule  found  in  Chitty  on  Pleading,  but  seems 
to  be  required  by  fc$  18,  Civil  Cnde,  that  in  ex- 
press terms  provides  every  action  must  be  pros- 
ecuted in  the  name  of  the  leal  party  in  interest, 
eicept  that  under  section  21  a  fiduciary  or 
trustee  may  bring  an  action  without  iointng 
with  him  the  person  for  whose  benefit  it  is 
prosecuted. 

It  thus  follows  that  if  the  City  of  Paducah 
had  power  to  make  the  contract  as  well  for  the 
personal  benefit  of  its  several  inhabitants  as  for 
purely  municipal  purposes,  and  did  so  make  it, 
appellant,  being  the  real  party  in  interest  be- 
cause owner  of  the  property  destroyed,  has  the 
right  to  prosecute  the  action  in  its  own  name, 
if  maintainable  at  all,  and  the  City  of  Paducah, 
though  made  so,  is  not  even  a  necessary  paity, 
because  whatever  interest  it  may  have,  or  in- 
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jury  it  may  have  sustained,  is  entirely  distinct, 
if  not  remote. 

Conceding,  as  must  be  done,  existence  of  the- 
alleged  power  of  the  City  of  Paducah  under  its- 
charter  to  enter  into  a  contract  with  another 
for  construction  and  operation  of  waterworks, 
the  right  and  also  duty  attached  to  make  it  for 
the  personal  benefit  of  inhabitants  within  ita 
corporate  limits;  for  supply  of  water  in  a  city 
for  domestic  and  manuiacturing  purposes,  and 
as  safeguard  against  injury  to  or  destruction  of 
private  property  by  fire,  is  always  in  such  cnsea 
the  main  inducement,  the  need  of  the  municipal 
corporaiion  itself  for  water  supply  being  com- 
paratively little.  Besides,  it  is  manifest  the- 
principal  source  of  expected  profit  to  appellee 
was  the  money  to  be  collected  by  imposiiion  of 
the  special  taxation,  and  for  private  use  of 
water  with  which  to  pay  for  service  in  supply- 
ing water  for  use  of  the  inhabitants,  and  pro- 
tection of  their  property  from  effects  of  hre; 
and  it  being  alleged  m  the  petition,  and  also,  i]> 
effect,  provided  in  the  onlinance  of  the  city 
council  that  contains  the  terms  and  conditions- 
of  the  contract,  that  it  was  made  for  the  benefit 
of  the  inhabitants,  it  seems  to  us  that,  if  ap- 
pellee can  be  made  answerable  in  damages  at 
all,  it  is  liable  to  appellant  upon  the  facts  stated 
in  the  petition. 

It  is  a  rule  co  existent  with  oontracts  that  a 
party  who  has  performed  his  part  is  entitled  to- 
reparation  in  some  form  for  breach  to  his  in- 
jury by  the  other.  In  equity  he  may  sue  for 
specific  performance  or  rescission,  neither  of 
which  is  an  appropriate  or  adequate  remedy 
when  the  subject  matter  of  a  contract  is  de- 
stroyed, and  no  longer  exists;  but  at  the  com- 
mon law,  when  an  actual  injury  to  one  of  the^ 
parties  has  been  .caused  by  refusal  or  neglect 
of  the  other  to  do  what  he  agreed  to  do,  and 
received  consideration  for  doing,  damages  com- 
mensurate with  the  loss  thereby  sustained  may 
be  recovered,  and  such  right  of  recovery  cannot 
be  regarded  waived  or  relinquished  unless- 
clearly  so  provided  in  the  contract. 

It  is  not  provided  in  the  ordinance  referred 
to,  nor  can  it  be  fairly  inferred,  that  appellee 
was  not  to  answer  in  damages  for  its  failure  or 
refusal  to  perform  its  contract.  The  provision 
on  that  subject  is  that  appellee  shall  have  the- 
right  to  shut  off  water  temporarily  for  the  pur- 
pose of  making  repairs  or  extension  of  the 
works,  and  shall  not  be  liable  for  any  damages^ 
occasioned  by  such  temporary  suspension,  pro- 
vided notice  is  given  of  the  intention  to  shut  off 
the  water,  and  such  repairs  or  extension  are 
made  with  due  diligence  and  without  delay; 
but  that,  if  at  any  time  the  supply  is  shut  oft 
from  any  cause  tor  more  than  five  days,  rent 
for  the  nre  hydrants  shall  cease  during  the  pe- 
riod of  such  suspension.  It  is  further  provided 
that,  if  appellee  fail  for  five  months  to  furnish 
an  adequate  supply  of  water  for  fire  or  other 
public  or  private  purposes,  the  contract  is  to  be 
void,  and  the  franchise  forfeited.  As,  under 
the  contract,  exemption  from  liability  in  dam- 
ages for  shutting  off  or  suspending  the  water 
supply  exists  only  when  done  for  the  special 
and  temporary  purpose  of  making  repairs  or 
extension  of  the  works,  and  not  then  unless  no- 
tice is  given,  and  such  repairs  and  extcnsioik 
are  made  with  due  diligence,  and  without  de- 
lav,  the  necessary  inference  is  that  appellee 


eo 


K.B1ITUCKT  Court  of  Appecals. 


Dec, 


was  intended  to  be,  and  according  to  a  fair  in- 
terpretation must  be,  regarded  liable  in  the  ab- 
fience  of  such  excuse.  For,  manifestly,  neither 
the  provision  for  rent  of  the  fire  hydrants  to 
cease  in  case  of  a  longer  than  five  da^s'  suspen- 
sion of  the  water  supply  for  the  particular  pur- 
pose mentioned,  nor  the  reserveid  right  of  the 
-City  of  Paduc^h  to  rescind  the  contract  for  the 
cause  stated,  was  intended  by  the  parties,  or 
can  be  properly  construed,  to  release  appellee 
from  liability,  or  deprive  the  City  of  Paducah 
or  its  inhabitants  of  the  remedy  for  non-per- 
formance of  the  contract  while  it  is  in  force. 

The  rule  laid  down  in  the  leading  case  of 
Hadtey  v.  Baxendale,  9  Exch.  808,  is  that 
*  'where  two  parties  have  made  a  contract  which 
one  of  them  has  broken,  tiie  damages  which 
the  other  ought  to  receive  in  respect  of  such 
breach  of  contract  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising 
naturally — ihsX  is,  according  to  the  usual  course 
of  things— from  such  breach  of  contract  itself, 
or  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  as  the  probable  re- 
sult of  the  breach  of  it"  This  rule,  which  has 
been  generally  adopted  and  approved  in  the 
United  States,  \b  applicable  ana  useful  in  de- 
termining the  question  of  legal  liability,  as  well 
«8  in  fixing  the  measure  of  damages  in  case  of 
breach  of  contract;  for  "parties,  when  they  en- 
ter into  contracts,  may  well  be  presumed  to 
contemplate  the  ordinary  and  natural  incidents 
and  consequences  of  peiformance  or  non-per- 
formance."   1  Sutherland,  Dam.  77. 

It  is,  however,  argued  that  the  damages  sus- 
tained by  appellant  were  not  the  natural  and 
proximate  consequences  of  the  neglect  com- 
plained of,  and  therefore  no.  recovery  can  be 
bad;  and  the  case  of  Patch  v.  Covington,  17  B. 
Mon.  722,  is  cited  to  sustain  the  position. 
There  the  action  was  to  recover  in  damages  the 
value  of  a  house  destroyed  by  fire  in  conse- 
quence of  failure  on  the  part  of  the  City  of 
Covington  to  keep  its  public  cisterns  in  repair, 
and  to  provide  the  fire  company  with  hooks, 
ladders  and  other  necessary  apparatus.  The 
fire  originated  in  a  building  adjacent  to  that  of 
the  plaintijff.  The  firemen  had  reached  the 
house  before  the  flames  were  communicated  to 
it,  and,  as  alleged,  would  have  been  able  to 
save  it  but  for  neglect  of  the  city  to  keep  suffi- 
cient water  in  the  cistern.  But'^the  judgment 
dismissing  the  action  was  affirmed,  on  the 
ground  that  the  cause  of  plaintiff's  loss  "was 
wholly  disconnected  from,  and  independent 
of,  the  city,  or  its  acts  or  omissions." 

That,  unlike  this,  was  an  action  against  a 
municipal  cori  oration  for  failure  to  perform 
what  at  most  was  an  implied  public  duty, 
which,  upon  other  than  the  ground  just  men- 
tioned, courts  in  several  States  have  held  can- 
not be  maintained.  But  whether  the  conclu- 
sion there  reached  was  or  not  proper,  the 
reason  for  it  was  not  entirely  pertinent;  for 
while,  in  one  sense,  the  fire  which  in  that  as  in 
this  case  originated  in  an  adjacent  building, 
was  the  proximate  cause  of  the  house  being 
destroyed,  the  complaint  was  not  that  the  de- 
fendant was  in  any  way  responsible  for  the 
occurrence  of  it,  but  failed  to  perform  what 
was  assumed  to  be  its  contract  duty  to  furnish 
water  in  cisterns  with  which  to  extinguish  it, 
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the  immediate  consequence  of  whicn  failure 
was,  as  alleged,  loss  of  the  building.  There  is 
a  clear  distinction  between  the  occurrence  of  a 
fire,  the  origin  of  which  is  often  unknown,  and 
for  which  generally  there  attaches  no  legal 
liability  to  any  person,  and  the  extinguish- 
ment of  it,  which  generally  can  be  accom- 
plished by  application  of  water,  that  a  party 
may*  hy  contract,  undertake  and  bind  himself 
to  supply  in  the  proper  manner  and  lime.  It 
does  not,  therefore,  make  any  difference  ia 
this  case  how  or  where  the  fire  originated, 
provided  appellant  did  not  cause  it;  because 
the  dutv  of  appellee  was  not  to  prevent  occur- 
rence of  it,  but  to  keep  the  stipulated  quantity 
of  water  in  readiness  to  be  applied  to  put  it 
out. 

Waterworks,  however  costly  and  skillfully 
constructed  and  operated,  are  not  potent 
enough  to  extinguish,  with  absolute  certainty, 
and  at  all  events,  every  fire  occurring  in  a  city 
before  destruction  of,  or  serious  injury  to,  the 
property  ignited,  nor  are  thejr  ever  made  with 
such  end  m  view.  But  it  is  entirely  practi* 
cable  by  that  means  to  supply  water  in  such 
quantitv,  and  having  such  bead  or  pressure,  as 
to  usually  extinguish  a  fire  before  serious  dam- 
age is  done,  when  promptly  and  efficiently 
used;  and  parties  to  a  contract  like  this  must 
be  presumed  to  have  contemplated  and  agreed 
that  such,  in  the  natural  order  of  things,  would 
be  the  probable  effect  of  a  performance  of  it, 
else  thefe  would  have  been  no  rational  motive 
nor  adequate  consideration  for  entering  into 
it.  But  the  degree  of  probability  in  every  such 
case  as  this  must,  of  course,  depend  upon  the 
stage  of  the  fire  when  water  is  applied,  upon 
the  efficiency  of  the  firemen,  and  ail  other  at- 
tendant circumstances  and  agencies  favorable 
or  adverse  to  arresting  or  extinguishing  fires. 

It  seems,  if  the  contract  before  us  is  not  to 
be  treated  as  meaningless  and  totally  ineffect- 
ual for  every  purpose,  the  parties  to  it  must  be 
regarded  as  having  contemplated  and  assented 
to  the  consequences  of  nonperformance,  as 
well  as  the  profit  and  advantage  of  perform- 
ance, and  consequently  appellee  is  liable  in 
this  case  for  such  damages  as  its  failure  or  re- 
fusal to  perform  may  have  caused  to  appellant. 
The  inquiry  therefore  is,  whether,  considering 
the  purpose,  character  and  capacity  of  the 
waterworks,  and  all  the  attending  circum- 
stances and  agencies,  the  fire  which  destroyed 
appellant's  property  could  and  would  have 
been  prevented  or  extinguished  before  doing 
damage  if  appellee  had  performed  its  contract; 
and  as  the  facts  alleged  in  the  petition  and 
amended  petition  constitute  a  prima  facie 
cause  of  action,  the  lower  court  erred  in  sua- 
taining  the  demurrer. 

Wherefore  th€  judgment  ts  reversed  and  r«- 
manded,  with  directions  to  overrule  the  demurs 
rer,  and  for  furt/ier  proceedings  consistent  u)ith 
this  opinion. 

A  petition  for  rehearing  was  subsequently- 
filed,  and  on  March  18,  1890,  Lewis,  Gh.  JT, 
on  behalf  of  the  court,  delivered  the  following 
response: 

It  is  not  necessary  to  even  consider  whether 
a  municipal  corporation  can  be  made  liable  for 
destruction  by  fire  of  property  of  its  individ- 
ual inhabitants,  because  that  question  is  not 


1890. 


Kbnton  Insubancb  Go.  ▼.  WioeiNTOif. 


81 


iKfore  OS.  But,  even  assaming  oo  action 
could  be  maiotained  in  that  case,  still  the  doc- 
trine  of  respondecU  superior  would  not,  as  con- 
tended, avail  to  relieve  appellee  of  its  own 
liability  because  the  relation  of  principal  and 
agent  does  not  exist  in  any  sense  between  tbe 
<;iity  of  Paducah  and  it.  On  the  contrary, 
they  entered  into  a  contract  by  which  for  a 
valuable  consideration  to  be  paid  by  taxation 
and  by  rents  for  private  use  of  hydrants,  ap- 
pellee agreed,  among  other  things,  to  keep  a 
fpedfiea  quantity  of  water  in  its  stand-pipe  at 
all  times  except  on  particular  occasions  men- 
tioned, none  of  which  existed  when  appellant's 
property  wasburaed. 

It  is  too  plain  for  discussion  that  the  City  of 
Paducah  had  the  power  toand  did  make  the  con- 
tract for  benefit  of  its  inhabitants,  and  conse- 
quently each  one  of  them  has  a  rij^ht  to  sue  and 
recover  for  an  injury  caused  to  him  by  a  breach 
of  it. 

Appellee  did  not  covenant  to  prevent  occur- 
rence of  fires,  nor  that  the  quantity  of  water 
agreed  to  be  furnished  would  be  a  certain  and 
eifectual  protection  against  every  fire,  and 
eonsequently  does  not  in  any  sense  occupy  the 
attitude  of  an  insurer.  But  it  did  undertake  to 
perform  the  plain  and  simple  dutv  of  keeping 
water  up  to  a  designated  height  in  the  stano- 
fH'pe,  and  if  it  failed  or  refused  to  comply  with 
that  undertaking,  and  such  breach  was  the  prox- 
imate cause  of  destruction  of  appellant's  prop- 
erty, which  involves  questions  of  fact  for  the 
determination  of  the  jury,  there  exists  no  reason 
for  its  escape  from  answering  in  damages,  that 
would  not  equally  avail  in  case  of  any  other 
lireach  of  contract. 

PetUionfoT  rehearing  ovemML 


KENTON  INSURANCE  CO.,  Appt, 

V. 

C.  8.  WIGGINTON. 

(.-..Ky.....) 

1.  FftUnre  to  ftiniiflh  proof  of  loss  witbin 
the  time  required  by  a  policy  of  fire  insurance  is 


waived  where  the  insured,  after  attempting  to  do 
everythlnflT  necessary,  is  lulled  into  security  by 
the  acts  of  the  company  or  its  agent,  and  is  led 
to  believe  they  are  preparing  to  adjust  his  loss. 

£•  The  owner  of  an  undivided  fourth  of 

a  tract  of  unpertitioned  land,  who  is  merely  a 
life  tenant  of  the  rest,  to  which  his  claim  of 
ownership  in  fee  is  then  in  litigation,  does  not,  by 
stating  that  he  is  the  unconditional  owner  of  the 
land,  make  a  mat4^rial  misrepresentation  which 
will  avoid  a  policy  of  fire  insurance  upon  a  build- 
ing  situated  thereon  which  provides  that  the  ap- 
plication must  disclose  the  true  character  of  the 
title,  and  the  fact  of  any  litigation  oonoeming  it. 
where  the  building  insured  was  remodeled  from  a 
worthless  one  at  his  own  expense,  and  he  would 
therefore,  in  partition,  be  entitled  to  it  without 
estimating  its  value,  and  to  the  ground  on  which 
it  stood;  and  where  it  is  provided  by  statute  that 
neither  misrepresentations  nor  warranties  shall 
affeot  the  right  to  recover  unless  material  to  the 
rislc,  or  fraudulent. 

8.  The  mere  ezpreflsionofan  opinion  as 
to  valne  of  property  by  one  applying  for  in- 
surance thereon,  cannot,  in  the  absence  of  bad 
faith,  defeat  the  right  of  suoh  person  to  recover 
on  his  policy. 

(December  6, 108OJ 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  affirming  a  judgment 
of  the  Circuit  Court  for  Carroll  dounty  in 
favor  of  plaintiff  in  an  action  upon  a  policy  of 
fire  insurance.    Affirmed, 
The  case  fully  appears  in  the  opinion. 
Mewrs,  Collma  A  Fenley  for  appellant. 
Messrs,   Georgfe   C.  Drane  and   J«  A. 
Donaldson  for  appellee. 

Pryor»  J,^  delivered  the  opinion  of  the 
court: 

The  appellant,  the  Kenton  Insurance  Com- 
pany, made  a  contract  of  insurance  with  the 
appellee,  Wigginton,  by  which  the  Company 
insured  his  dwelling-house  against  loss  or  dam- 
age by  fire  for  the  period  of  three  years  from 
the  2d  day  of  November,  1886.  The  policy  of 
insurance  contains  the  usual  stipulations  with 
regard  to  notice  and  the  preliminary  proof  as 
to  the  loss,  as  well  as  the  representntions  by  the 


KOTB.— FEre  ifuuranoe;  pn/oision  reqairina  state- 
mtnt  omA  proof  of  loss. 

The  Pennsylvania  Act  providing  that  proofs  of 
Ion  within  twenty  days  shall  be  sufficient,  is  for  the 
protection  of  persons  Insured,  and  does  not  exact 
proof  within  that  time.  Springfield  F.  &  M.  Ins. 
<3o.  v.  Brown,  128  Pa.  20i, 

A  provision  for  payment  In  sixty  days  after 
proofs  of  loss  refers  to  the  proofs  required  within 
thirty  dasrs,  and  not  to  other  proofs  required  for 
establishing  the  claim.  Clover  v.  Ghreenwich  Ins. 
Co.  2Gent^  Bep.  S78,  IQl  N.  T.  277. 

The  failure  of  the  assured  to  serve  upon  the  com* 
psny  proofs  of  loss  within  the  time  usually  limited 
bysoch  company  for  that  purpose  in  its  printed 
fbrma  will  not  prevent  a  recovery  by  the  assured 
for  the  breach  of  a  parol  contract  to  insure  or  to 
iBue  a  policy.  Nebraska  k  L.  Ins.  Ck>.  v.  Solvers 
(Keb.)  48  N.  W.  Rep.  85L 

Tbe  provision  in  a  poUcy  requtring  the  Insured  to 
furoisb  a  full  and  detailed  statement  of  the  loss 
sad  the  amount  claimed  does  not  require  that  the 
tiBured  Shan  attempt  to  compute  or  state  the  share 
«f  loss  to  be  borne  by  each* Insurer  where  there  are 
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several  who  are  liable.   Fuller  v.  Detroit  F.  k  M. 
Ins.  Go.  86  Fed.  Bep.  469. 

A  false  statement,  or  an  overestimate  of  the  loss, 
will  not  defeat  the  right  to  recover,  where  no  fraud- 
ulent intent  is  shown.  Schuster  v.  Dutchess  Go. 
Mut.  Ins.  Go.  8  Gent.  Rep.  188, 102  N.  Y.  260;  btone  v. 
Hawkeye  Ins.  Go.  68  Iowa,  787. 

Waiieer  of  dbjecUons  to  want  of  proof  of  loss. 

Where  the  policy  required  proofs  to  be  rendered 
as  soon  as  poesible,  what  is  a  reasonable  time  is  a 
mixed  question  of  law  and  fact.  Am.  F.  Ins.  Go. 
V.  Hazen,  1  Gent.  Rep.  631, 110  Pa.  680;  Hickman  v. 
Shimp,  100  Pa.  16:  Miller  v.  Hartford  F.  Ins.  Go.  70 
Iowa,  704;  Springfield  F.  k  M.  Ins.  Go.  v.  Brown, 
128  Pa.  802. 

Omission  of  the  company  to  object  to  the  form  of 
proofs  will  operate  as  a  waiver.  German  Am.  Ine. 
Go.  V.  Hocking,  6  Gent.  Rep.  911,  115  Pa.  806.  See 
note  to  Smith  v.  Niagara  F.  Ina.  Go.  (Yt.)  1 L.  R.  A . 
216. 

Taking  eognizanee  of  loss,  and  agreeifno  to  pay. 

After  an  insurance  oompany  has  itself  taken 
cognisance  of  a  loss  and  prepared  such  proofs  as  it 
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inBured  that  be  was  the  owner  in  fee  of  the 
property.  The  dwelling  insured  having  been 
destroyed  by  fire,  the  appellant  refused  to  pay 
the  loss,  for  the  following  reasons:  First,  It 
coDtends  that  no  preliminary  proof  of  the  loss 
was  made  and  presented  to  the  Company  as  the 
contract  of  insurance  required;  and,  that  being 
a  condition  precedent  on  the  part  of  the  in- 
sured, the  recovery  should  have  been  denied. 
Second.  The  insured  owned  only  an  interest  of 
one  fourth  in  the  property  when  he  represented 
that  he  was  the  sole  owner  in  fee.  Third,  The 
title  to  the  property  was  in  litigation  in  the  Car- 
roll Circuit  Court  when  the  insurance  was  ef- 
fected by  the  appellee;  and,  the  contract  of 
insurance  making  the  policy  void  if  that  fact 
is  not  disclosed,  no  recovery  should  be  had. 

The  policy  provides  that  no  action  shall  be 
maintained  until  the  proofs  of  loss  are  fur- 
nished as  required  by  the  contract,  and  the  ap- 
plication must  disclose  the  true  character  of  the 
title;  and,  if  incumbered  or  involved  in  liti^- 
tion,  such  facts  must  be  disclosed  by  the  in- 
sur^.  An  examination  of  this  record  has 
satisfied  us  that  no  valid  defense  has  been  made 
out,  and  the  absence  of  the  preliminary  proofs 
essential  to  the  demand  of  payment  from  the 
Company  was  caused  by  the  conduct  of  the 
Company  or  its  afi:ents,  and  for  which  the  ap- 
pellee is  in  no  wise  responsible.  Ajb  soon  as 
the  fire  occurred,  and  the  appellee's  property 
was  destroyed,  he  notified  the  local  agent  of  the 
Company,  and  asked  him  for  the  usual  blank 
forms  kept  and  furnished  by  such  companies 
to  the  insured  as  a  guide  in  proving  the  loss 
sustained,  and,  in  response,  was  told  that  the 
agent  had  no  blank  forms,  but  would  write  or 
see  the  principal  agent  or  the  home  office  on 
the  subject.  The  principal  office  having  been 
notified  of  the  destruction  of  the  property,  and 
the  appellee  becoming  restless  at  the  delay  in 
delivering  to  him  the  formula  for  making  his 
preliminary  proof,  the  local  a^nt  went  to 
Covington,  the  place  of  the  prmcipal  office, 


and  was  there  told,  in  effect,  that  someone 
would  be  sent  down  to  see  about  the  matter,  or 
to  settle  it,  all  of  which  was  communicated  to- 
Wiggintou,  who  relied  on  the  statements  of  the- 
local  agent,  that  are  not  denied  by  the  Com- 
pany, but  admitted  to  be  true.  The  home  of- 
fice knew  that  the  written  forms  had  been  ap- 
plied for  by  Wigginton,  the  appellee,  at  the- 
office  of  the  agent  at  Carrollton;  had  been  writ- 
ten to  by  this  agent  to  send  the  forms,  and, 
instead  of  doing  so,  or  delivering  them  to  the- 
local  agent,  who  had  gone  to  the  home  office  to 
inquire  about  the  delay,  said  to  the  agent,  "We- 
will  send  someone  down  to  see  about  it,"  and 
this '  'someone"  did  come,  but  never  saw  the- 
appellee,  or  approached  him  on  the  subject, 
nor  did  he  give  the  latter  the  oppoitunity  of 
seeing  him,  but  left  the  Town  of  Carrollton  as- 
if  tbe  matter  was  of  no  importance  to  the  ap- 
pellee or  the  Company.  The  appellee  began 
to  comply  with  his  contract  the  morning  after 
the  fire,  and  attempted  to  do  everything  that 
was  necessary  to  notify  the  Company  of  hi* 
loss,  but  delay  after  delay,  resulting  more  from 
the  action  of  the  Company  than  that  of  the 
appellee,  prevented  the  proofs  from  being  made 
within  the  thirty  days;  and  that  the  appellee- 
was  lulled  into  security  by  the  conduct  of  the 
Company  or  its  agents  is  too  plain  a  proposi- 
tion to  be  controverted.  There  was  not  the 
shadow  of  a  suspicion  that  the  dwelling  was- 
burned  for  the  purpose  of  obtaining  the  msur- 
ance;  and  the  appellee,  no  doubt  a  plain,  un- 
suspecting farmer,  confiding  in  the  statement* 
of  the  local  agent,  and  with  the  full  belief  that 
this  Company  was  preparing  to  adjust  the  loss, 
took  no  steps  to  present  the  proofs,  except  ia 
the  manner  staled,  and  is  now  met  with  the 
defense  that  the  Company  was  delaying  pay- 
ment for  the  want  of  the  proof  of  loss,  and  the 
still  further  defense  that  no  payment  would 
have  been  made,  if  the  proof  had  been  fur- 
nished, bcca^ise  tbe  appellee  was  not  the  owner 
in  fee  of  the  property  insured. 


deems  essential  to  an  adjustment  the  Insured  may 
assume,  until  notified  to  the  contrary,  that  addi- 
tional notice  and  proofs  are  not  required.  Amerl- 
oan  0.  Ins.  Go.  y.  Sweetaer,  116  Ind.  870. 

Whei-e  uu  insurance  company  forwarded  blanks 
for  proofs  of  loss,  and  the  president  of  tbe  company 
promised  to  pay  the  loss,  all  defenses  are  thereby 
waived  except  that  of  power  and  authority  to  make 
the  contract  of  insurance.  Eddy  v.  Merchants  M. 
k  C.  Mut.  F.  Ins.  Go.  (Mich.)  40  N.  W.  Bep.  775. 

An  agreement  to  pay  whatever  appraisers  would 
make  aa  the  amount  due,  as  soon  as  the  value  was 
made,  is  a  waiver  of  preliminary  proofs  of  loss. 
Snowden  v.  Kittanning  Ins.  Go.  122  Pa.  SOS. 

Where  a  policy  taken  out  for  the  benefit  of  a 
mortgagee  of  the  property  insured  contains  the 
provision  that  the  company,  within  sixty  days  after 
proof  of  loss,  shall  either  pay  the  amount  of  the 
insurance  or  replace  the  property,  or  may.  within 
fifteen  days  after  statement  of  loss,  notify  insured 
of  intention  to  rebuild  or  repair;  and  proof  of  loss 
was  delivered  by  plaintifT  to  the  company,  and, 
more  than  sixty  days  before  suit  was  brought, 
it  delivered  to  defendant  another  proof  of  loss 
sworn  to  by  the  assured,  and  defendant  remained 
pilent,— it  was  a  waiver  of  any  defects  in  proof  of 
loss.  Eliot  Five  Gent.  8av.  Bank  v.  Gommercia] 
U.  Assur.  Go.  2  New  Eng.  Bep.  686, 14:2  Mass.  142. 

ReoHvino  proofs  of  loss  after  timelimUed. 
'  Beoe.pt  of  proofs  of  loss  after  time  limited  in 
7  L.  K.  A. 


policy  is  a  waiver  of  the  condition.  Gommercia!  (J. 
Assur.  Go.  V.  Hocking,  6  Gent  Kep.  915, 115  Pa.  407; 
Martinson  v.  North  British  &  M.  Ins.  Go.  7  West* 
Bep.  637,  64  Mich.  872;  Carpenter  v.  Gontlnental  Ins. 
Go.  61  Mich.  635;  German  F.  Ins.  Go.  v.  Grunert,  iVf 
111.  60;  Titus  v.  Glons  Folia  Ins.  Go.  81  N.  Y.  419; 
Gane  y.  St.  Paul  F.  &  M.  Ins.  Go.  43  Wis.  100. 

Deficiencies  in  proofs  of  loss  are  waived  if  the  in- 
surance company,  on  receiving  the  proofs,  instead 
of  pointing  out  the  deficiencies,  refuses  to  pay  the 
loss,  placing  its  refusal  on  the  grcmnd  of  a  breach 
of  a  condition  in  the  policy  prohibiting  a  vacanoy 
of  the  buildings  insured.  Gontlnental  Ins.  Go.  y. 
Buck  man,  127  Bl.  864. 

Waiting  forty-five  days  before  claiming  that  there 
is  a  defect  in  proofs  of  loss  furnished  Is  a  waiver  of 
a  defect  in  the  description  of  other  policies.  Jones^ 
V.  Howard  Ins.  Go.  S6  N.  Y.  8.  B.  844. 

Imposing  eondilUms  to  impede  or  Mndar^ 

Where  aspired  did  all  they  possibly  could  tn  per^^ 
fecting  the  proofs  of  loss  and  an  express  purpose  to 
embarrass  and  hinder  them  by  imposing  blind  con- 
ditions In  the  hope  of  being  able  to  legally  reject 
the  proofs,  appeared  from  the  letters  of  the  com- 
pany, it  was  for  the  Jury  to  determine  whether 
the  omission  of  a  signature  was  excused  and 
the  proofs  sufBcient;  and  if  they  so  found.  It  would 
not  invalidate  the  policy.  Marthlnson  v.  North 
British  fr  M.  Ins.  Go.  7  West.  Bep.  687, 04  Mioh.  872. 
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The  general  doctrine  in  regard  to  such  con- 
duct on  the  part  of  insurance  companies  can 
be  well  applied  in  this  case:  Tbe  preliminary 
proof  of  loss  ''will  be  excused  on  the  ground  of 
waiver  by  tbe  insurers,  if  their  conduct  is  such 
as  to  induce  delnv,  or  to  render  the  production 
or  correction  useless  or  unavailing,  or  as  to  in- 
duce in  the  mind  of  the  insured  a  belief  that 
DO  proofs  will  be  required."    May,  Ins.  g  468. 

It  appears  from  tbe  application  made  by  the 
appellee  that  the  building  insured  stood  on  a 
tract  of  land  containing  224  acres,  and,  in  the 
answer  propounded  to  a  question  as  to  the  title, 
lie  stated  that  he  was  the  fee-simple  owner,  or 
rather  the  unconditional  owner,  of  the  entire 
tract  Whether  any  difference  exists  in  a  case 
like  this  in  the  meaning  of  the  words  "the 
owner  in  fee"  and  "the  unconditional  owner" 
is  not  necessary  to  determine;  and,  in  consider- 
ing the  question  of  title,  tbe  case  will  be  dis- 
posed of  as  if  the  appellee  had  represented  to 
the  agent  that  he  was  the  owner  in  fee  of  the 
eotire  tract  of  land.  He  in  fact  owned  but  one 
fourth  of  the  whole  tract  in  fee,  with  a  life  es- 
tate in  remainder,  but  was  then  claiming  a  fee 
in  tbe  whole, — the  .sole  question  being  involved 
in  a  litigation,  then  pending,  as  to  the  extent 
of  his  interest  in  the  remainder,  he  claiming  a 
foe,  and  the  children  of  his  wife  by  her  first 
husband  insisting  that  he  had  a  life  estate  only. 
I1je  agent,  or  rather  GoUion,  who  was  a  sub- 
agent  of  tbe  local  agent,  with  whom  the  appel- 
lee made  the  contract,  was  fully  cognizant  of 
all  the  facts. 

It  is  said,  however,  that  this  subagent  was 
not  employed  by  the  Ck)mpany,  but  by  the 
local  agent,  without  any  authority  from  the 
Company  to  appoint  him,  or  to  conduct  its  busi- 
Dess  m  that  mode.  This  is  doubtless  the  fact 
of  the  record;  but  the  appellee,  nevertheless, 
had  not  imposed  on  the  Company  by  perpetrat- 
ing an  actual  fraud,  but  made  his  representa- 
tions to  one  whom  he  believed  was  the  agent, 
and  who  knew  the  condition  of  the  title,    do 


neither  Davis  nor  the  agent  of  Davis  was  im- 
posed on  by  the  appellee;  but,  the  Company 
ignoring  the  authority  of  GuUion,  the  case  must 
be  determined  on  the  materiality  of  the  repre- 
sentation made  as  to  the  title,  and  its  effect  on 
the  Company.  So  we  find  the  appellee  the 
owner  of  one  fourth  of  the  entire  land  in  fee, 
and  a  life  estate  in  tbe  balance,  living  on  tbe 
land,  and  in  a  building  erected  out  of  his  own 
means,  and  necessary,  and  we  might  say  indis- 
pensable, as  a  habitation  for  himself  and  family 
He  is  a  tenant  in  common  of  the  whole  tract, 
and  the  dwelling  insured  (built  at  his  own  ex- 
pense, or  remodeled)  was  an  old  one  that  was 
valueless,  that  cost  him  $2,000.  It  is  not  pre- 
tended that  the  land  cannot  be  divided  so  as  to 
include  the  improvement  made  by  the  appellee, 
and  allot  to  him  that  portion  of  the  land  whera 
he  has  lived  since  the  year  1804.  He  was  the 
owner  in  fee  of  the  one- fourth  interest,  and  in 
crood  faith  believed  that  he  held  the  fee  to  the 
whole  tract,  but  this  court  held  otherwise  in 
the  case  of  Peak  v.  Wigginton^  10  Ky.  L.  Rep. 
922  (decided  at  the  last  term). 

It  is  manifest  that  in  a  division  of  this  land 
the  building  would  have  been  assigned  to  the 
appellee  without  estimating  its  value.  The  old 
building  was  worthless,  and  the  entire  expense 
incurred  by  the  appellee  in  remodeling  it,  and 
the  fact  that  the  title  is  not  purelv  legal,  is  no 
argument  against  this  recovery.  There  was  no 
incumbrance  on  this  one- fourth  interest,  or  liti- 
gation in  regard  to  it;  and,  the  tenant  in  com- 
mon having  the  riirht  to  improve  the  land,  and 
to  erect  such  buildings  as  would  enable  him  to 
live  on  it,  if  the  other  tenants  get  their  part  of 
the  land  in  its  unimproved  state,  without  re- 
gard to  the  improvements  made  by  their  co- 
tenant,  no  one  will  be  heard  to  complain.  The 
improvements  in  such  a  case,  as  was  held  in 
N€l9on  V.  Clay,  7  J.  J.  Marsh.  (Ky.)  189,  "will 
be  assigned  in  the  partition  to  the  tenant  mak- 
ing them." 

certainly  would  constitute  no  defense  on 
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Where  offer  of  vroof9  woulA  he  in  vain. 

An  unqualified  refusal  to  pay  a  loss,  based  upon 
facts  within  the  company*8  knowledge,  and  made 
under  such  ciraumstanoes  as  to  Justi^  tbe  insured 
in  believintr  that  the  rendition  of  proofs  would  be 
a  vain  act,  and  that  they  would  not  be  examined,  is 
equivalent  to  an  express  agreement  of  waiver,  even 
though  the  obligation  to  make  suoh  proofs  is  im- 
posed by  statute  as  well  hs  by  contract.  Boyd  v. 
Oedar  Bapids  Ins.  Oo.  70  Iowa,  826. 

Waiver  of  proof  of  loss  will  be  inferred  exclusive- 
ly from  recognition  of  liability,  or  denial  of  obliga- 
tion for  other  reasons.  Lebanon  Mut.  F.  Ins.  Oo.  v. 
Brfo.  2  Gent.  Bep.  788, 112  Pa.  140. 

Wbere  an  Insurer  denies  all  liability  for  loss  on 
the  ground  that  there  has  been  no  insurance,  and 
tbe  policy,  if  it  has  been  issued,  is  void,  it  cannot  In- 
Biet  upon  a  strict  compliance  with  the  terms  of  the 
policy  as  to  the  manner  of  making  proofs  of  loss. 
Ckmpbeil  V.  Am.  F.  Ins.  Co.  78  Wis.  ftO. 

When  the  insurance  company,  on  being  notified 
of  a  loss,  at  once  offers  to  pay  a  specific  sum,  deny- 
ing liability  for  some  of  tbe  articles  as  not  being 
covered  by  the  policy,  this  is  a  waiver  of  the  pre- 
liminary proof  of  lofli,  and  authorizes  the  insured 
to  sue  at  once,  without  waiting  for  the  lapse  of 
sixty  days  provided  for  in  the  policy.  Commercial 
F.  Ins.  Go.  V.  Allen,  80  Ala.  671. 

Befusal  to  pay  a  policy  solely  on  the  ground  that 
tbe  Insured  has  no  title  to  the  premises  Is  a  waiver 

7  L.  H.  A. 


of  objections  as  to  the  proof  of  loss.    Oerman  Ins. 
Co.  V.  Gueck  (HI.)  6  L.  B.  A.  835. 

If  an  insurance  company,  repudiating  its  con- 
tract, refuses  to  renew  a  fire  policy,  it  is  not  neces- 
sary to  make  proof  of  losste  required  by  the  policy. 
Gk>ld  y.  Bun  Ins.  Co.  78  CaL  21tf. 

Whai  not  a  voaiver  of  proofs. 

The  fact  that  local  airentB  of  an  insurance  com- 
pany, who  are  not  shown  to  have  had  any  authority 
to  adjust  or  agree  to  pay  a  loss,  promised  the  in- 
sured that  his  loss  would  be  paid,  is  no  waiver  of 
proofs  of  loss.  Yon  Gienechtin  v.  Citizens  Ins.  Co. 
76  Iowa,  644. 

A  letter  to  a  person  insured,  advising  her  of  her 
right  to  reopen  the  matter  and  make  proofs  of  loss, 
informing  her  what  must  be  established  thereby, 
cannot  be  held  to  waive  proofs  of  loss.  Welsh  ▼• 
Bes  Moines  Ins.  Co.  77  Iowa.  376. 

A  stipulation  in  a  fire  insurance  policy,  that  the 
Insured  must,  after  a  loss,  forthwith  give  notice 
thereof,  and  that  he  must,  as  soon  after  as  possible, 
render  a  sworn  account  of  the  loss,  is  material  and 
imperative,  unless  waived;  and  the  mere  silence  of 
the  insurer  after  loss  is  not  a  waiver  of  the  notice 
or  of  the  sworn  proof.  And  the  notice  wIU  not  suf- 
fice both  for  itself  and  in  place  of  the  sworn  proof 
required,  and  it  may  be  waived  without  waiving 
the  sworn  proof.  Central  City  Ins.  Co.  v.  Oates,  SS 
Ala.  668. 
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the  part  of  the  anpellflnt  if,  iostead  of  a  con- 
Teyance  of  record,  the  appellee  had  only  a  bond 
for  title,  with  oil  the  piirchnse  money  paid. 
The  representation  as  to  the  title  to  the  entire 
tract  was  not  fraudulent,  but  made  in  the  best 
of  faith;  nor  was  it  mateiial  to  the  risk,  be- 
cause the  appellee  was  entitled  to  his  one-fourth 
interest  in  fee,  including  the  dwelling  insured. 
The  appellee  was  the  unconditional  owner  of 
this  dwelling,  and  the  ground  upon  which  it 
stood,  free  of  any  incumbrance;  and  the  fact 
that  he  did  not  own  the  entire  tract,  although 
he  may  have  so  stated,  could  in  no  manner 
have  affected  the  rights  of  the  Insurance  Com- 
pany, or  misled  its  agent  when  taking  the  risk; 
and  no  court,  it  seems  to  us,  should  hold  that 
the  fee  was  not  in  the  appellee  for  the  reason 
Ibat  partition  had  not  been  made. 

It  IS  further  claimed  that  the  dwelling  was 
not  of  the  value  placed  upon  it  by  the  insured. 
The  testimony  on  his  part  shows  that  the  build- 
ing cost  him  $2,000,  and  the  valuation,  at  best, 
is  a  mere  matter  of  opinion,  as  is  evidenced  b^ 
the  conflicting  statementa  of  witnesses  la  this 


case;  and  therefore,  unless  there  is  proof  show- 
ing that  the  insured  has  purposely  fixed  a  high 
estimate  upon  his  property,  with  a  view  of  ob- 
taining that  to  which  he  is  not  entitled,  the 
mrre  expression  of  an  opinion  as  to  value,  in 
the  absence  of  bad  faith,  cannot  be  held  to  be 
either  defective  or  fraudulent. 

Under  the  Statute  of  February  4.  1874, 
neither  representations  nor  warranties  affect  tlie 
right  of  recovery,  unless  "material  to  the  risk, 
or  fraudulent;"  and  where  the  property  be- 
longs to  the  insured,  or,  if  a  joint  owner,  and, 
between  him  and  his  co-tenants,  he  is  entitled 
to  the  property  insured,  the  mere  fact  that  there 
has  been  no  partition,  or  a  partition  without  a 
conveyance,  if  otherwise  free  of  incumbrance 
or  lien,  will  constitute  no  defense  by  the  Com- 
pany. The  best  of  faith  has  been  shown  in 
this  entire  transaction,  on  the  part  of  the  ap- 
pellee towards  tiie  appellant,  and  there  is  no 
reason,  upon  an^^  principle  of  law,  equity  or 
justice,  for  relieving  the  appellant  from  its  lia- 
bility. 

Judgment  afflrmed. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


Samuel  E.  MERWIN,  Trustee  in  Insolvency 
of  the  Estate  of  Elijah  Gilbert, 

V, 

Sarah  E.  AUSTIN,  Appt. 
(....Goon > 

!•  A  sole  solvent  sarety  for  a  hopelessly  in- 
solvent principal,  on  a  debt  that  was  due  before 
the  appointment  of  a  trustee  in  insolvency*  Is  en- 
titled to  set  off  his  otaim  for  payment  of  such  debt 
against  debts  due  from  him  to  the  insolvent,  in  a 
suit  on  them  brought  by  the  trustee,  although  the 
taisolvenoy  was  not  known  when  the  debt  became 
due  and  payment  by  the  surety  was  not  actually 
made  until  after  the  trustee  was  appointed. 

8«   A  trustee  of  an  insolvent,  as  a  general 

rule,  takes  the  estate  subject  to  all  outstanding 

eQuitles. 

(September  18, 1880.) 


APPEAL  b^  defendant  from  a  judgment  of 
the  Superior  Court  for  New  Haven  County 
disallowing  her  claim  to  set  off  certain  demands 
in  an  action  against  her  by  the  trustee  of  an  in- 
solvent estate.    Eeversed, 

The  case  is  suflScientty  stated  in  the  opinion. 

Messrs.  Henry  Stoddard  and  John  W. 
Bristol,  for  appellant: 

Where  the  defendant  has,  either  in  law  or  in 
equity  or  in  both,  a  counterclaim  or  right  of 
set-off  against  the  plaintiff's  demand,  he  may 
have  the  benefit  of  any  such  set-offs  or  counter- 
tlaims  by  pleadine  the  same  as  such  in  his  an- 
swer, and  demanding  judgment  accordingly. 

Rev.  1888,  §§  876,  877.  See  Ifarweh  Print- 
ing Go.  T.  Kloppenberg,  60  Conn.  801. 

The  general  doctrine  that  in  an  action  at  law, 
and  without  recourse  to  equitable  principles, 
the  debt  to  be  set  off  must  be  due  at  the  com- 


KoTS.— Surety,  pa]/incr  debt  of  jninoipal:  riohts  of. 

When  a  surety  has  actually  paid  or  satisfied  the 
obligation  of  the  principal  or  any  part  thereof,  be 
to  entitled  to  be  reimbursed  by  the  principal  debtor; 
he  to  entitled  to  the  creditor's  place  by  substitution. 
tSmlth  v.  nice,  27  Mo.  S06;  Tiernan  v.  Woodruff,  6 
McLean,  BSX;  Pardee  v.  Van  Ankeo,  8  Barb.  640; 
Blwood  V.  Deifendorf ,  6  Barb.  418;  Wood  v.  Jeffer- 
son Co.  Bank,  9  Cow.  206;  Brown  v.  Williams,  4 
Wend.  867;  Cuyler  v.  Bnaworth,  6  Pai^,  3S;  Eddy 
y.  Traver,  6  Paiere,  621;  Cheesebrou«:h  v.  Millard,  1 
Johns.  Ch.  414. 

Entitled  to  rtUef  in  equity. 

Courts  of  equity  administer  relief  in  favor  of 
fureties  whenever  they  can.  United  States  v. 
Abom,  8  Mason,  128. 

Jurisdiction  In  equity  extends  to  all  those  who  in 
reality  stand  in  a  position  of  suretyship  toward 
principal  debtn«^.  e,  g,^  to  a  surety  for  a  prior  surety. 
Bering  v.  Farl  of  Wlnchelsea,  1  Cox.  Cb.  818,  1 
Lead.  Cas.  \u  ..q.  120,  124,  184,  4th  Am.  ed.;  Cray- 
ttaome  V.  Swinburne,  14  Yes.  Jr.  160;  Uaaelton  v. 
Valentine,  118  Mass.  472,  479;  Savnge  v.  Winchester, 

7  L  R.  A. 


16  Gray,  468;  Konitzky  v.  Meyer,  49  N.  Y.  671;  Tpwn- 
send  V.  Whitney,  76  N.  Y.  425;  Harris  v.  Wumer,  18 
Wend.  400;  Gabn  v.  Niemcewicz,  11  Wend.  312;  Wes- 
ley Church  V.  Moore,  10  Pa.  273:  Baxter  v.  Moore,  5 
Leiirh,  219;  Butler  v.  Butler,  8  W.  Va.  674;  Hare  v. 
Orant,  77  N.  C  203;  Moore  v.  Young,  1  Dana,  617; 
Hamilton  v.  Johnston,  82  111.  80;  Hearne  v.  Keath, 
63  Mo.  84. 

When  a  surety  pays  the  debt  of  his  principal  he 
has  a  right  to  be  substituted  in  the  place  of  the 
creditor,  asto  all  hte  remedies  against  the  principal 
debtor  and  Us  estate.  Van  Home  v.  Bverson,  18 
Barb.  630. 

The  equity  .of  a  surety  to  be  subrogated  to  the 
rights  which  the  creditor  has  against  the  prinolpal 
debtor  or  hto  estate  extots  as  well  when  the  surety^ 
property  only  to  pledged  as  when  he  comes  under  a 
personal  responsibility.  Royalton  Nat.  Bank  v. 
Cushing,  63  Vt.  826. 

fgutty  requires  oroes-demands  to  be  set  of. 

A  oourt  of  equity  recognises  the  natural  equity 
that  cross-demands  should  be  offset  against  each 
other  and  the  balance  only  recovered,  and  acts  upoa 
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mencement  of  the  action,  is  applied  only  when 
DO  occasion  for  the  exercise  of  equity  power 


Menry  r.  Butler,  82  Conn.  141. 

It  does  oot  apply  to  a  payment  by  a  surety 
to  a  creditor,  made  after  action  brought. 

Golebrook,  Colla^ral  Secur.  ^  226,  p.  298, 
citing  Thomjmn  v    McClelland,  29  Pa.  475; 
Beaver  y.  Beaver,  23  Pa.  167;  Brittainv.  Quiets 
1  Jones,  £q.  828;  MaUingly  v.  Button,  19  W 
Va.  19. 

Trustees  in  insolvency  represent  and  stand  in 
the  place  of  the  insolvent,  and  they  have  no 
greater  rights,  either  at  law  or  in  equity,  than 
the  insolvent. 

Palmer  v.  Tliayer,  28  Conn.  245;  Qaylor  v. 
Harding,  87  Conn.  518.  See  also  Boston  Type 
di&Co.Y.  Mortimer,  7  Pick.  167;  Marrett  v. 
Equitable  Ina.  Co.  54  Me.  587;  Donnell  t.  Port- 
land AO,  IL  Co,  76  Me.  87;  Farmers  Bank  v. 
Franklin  Bank,  81  Md.  404;  Boston  dh  M.  R, 
Go.  v.  Oltver,  82  N.  H.  172;  Strong  v.  Mitchell, 
19  Yi.  644;  Drake,  Attachm.  §  685;  J^hite  v. 
Wiggins,  82  Ala.  424. 

Natural  equity  says  that  cross  demands 
should  compensate  each  other  by  deducting 
the  less  sum  from  the  greater,  and  that  the  dif- 
ference la  the  only  sum  which  can  be  Justly 
due. 

Bpurry,  Snyder,  86  Conn.  178;  2  Story,  Eq. 
Jnr.  ^  1488,  p.  1766;  Clarke  y.  Hawkins,  5  R. 
I.  219;  Paterson  Bank  Receivers  v.  Paterson 
OasligJU  Co,  23  N.  J.  L.  288. 

The  insolvency  of  Mr.  Gilbert  is  sufficient  to 
dve  Jurisdiction  and  power  in  the  courts  to  en- 
force an  equitable  set-off,  which  will  be  al- 
lowed, although  the  debt  of  the  principal  to 
the  surety  be  not  due. 

Colebrook,  Collateral  Secur.  §  226,  pp.  292, 
298,  citing  Lindsay  v.  Jackson,  2  Paige,  581; 
Bimpeon  t.  Hart,  14  Johns.  67;  Matiingly  v. 
Sutton,  19  W.  Va.  19;  Brandt,  Sur.  §196; 
MeKnight  v.  Bradley,  10  Rich.  Eq.  557;  Water- 
man, Set-Offs,  §§  895,  896;  Pond  v.  Smith,  4 
Conn.  297.  See  Coffin  v.  McLean,  80  N.  Y. 
664;  Smith  y.  Felton,  43  N.  Y.  419;  Greene  v. 
Darling,  5  Mason,  207;  Chicago,  D,  dtV,  R.  Co. 
V.  Field,  86  111.  270;  Fulkerson  y.  Davenport, 
70  Mo.  542;  Brewer  y.  Norcross,  17  N.  J.  Eq. 
225;  Morrow  y.  Bright,  20  Mo.  298;  Raymond 


V.  Oreen,  12  Neb.  215;  Tuseumbia,  C.  dt  D.  R, 
Co.  V.  Rhodes,  8  Ala.  200;  Wood  v.  Steele,  65 
Ala.  486;  Barney  v.  Grover,  28  Vt.  891. 

As  Miss  Austin  is  a  surety,  she  has  a  surety's 
right  to  compel  the  principal  to  exonerate  bcr 
and  appropriate  any  amount  due  the  principal 
in  payment  of  lier  debt. 

Coiebrook,  Collateral  Secur.  §  226,  p.  298; 
Msbet  v.  Smith,  2  Bro.  Ch.  588,  note  A;  1  Story, 
Eq.  Jur.  cbao.  7,  §  827;  2  Story,  Eq.  Jur. 
§^  780,  849;  tyson  v.  Cox,  1  Turn.  &  K.  895; 
King  v.  Baldicin,  2  Johns.  Ch.  581;  Hayes  v. 
Ward,  4  Johns.  Ch.  482;  8  Pom.  Eq.  p.  468; 
Ardesco  Oil  Co,  v.  North  American  Oil  A  Min. 
Co,  66  Pa.  881;  Norton  v.  Reid,  11  8.  C.  598; 
WoMridge  v.  Norris,  L.  R.  6  Eq.  418. 

When  Miss  Austin  became  surety  for  Mr. 
Gilbert  at  bis  request,  in  May,  1888,  thereupon 
an  indirect  or  implied  contract  of  indemnity 
was  created  at  that  time. 

Ward  V.  Henry,  5  Conn.  599;  Brandt,  Sur. 
§  177.  p.  255. 

The  payment  only  fixes  the  amount  of  dam- 
ages for  which  the  principal  is  liable  under  his 
original  agreement  to  indemnify  the  surety. 

Brandt,  Sur.  §  177,  p.  255;  Rice  y.  SoutK- 
gate,  16  Gray,  142;  Barney  v.  Grover^  28  Vt 
891. 

Messrs.  John  W,  Ailing^  and  Jamea  H» 
Webb,  for  appellee: 

Appellant  could  have  no  right  of  set-off  for 
a  claim  not  due  at  the  commencement  of  the 
suit. 

Henry  y.  Butler,  82  Conn.  140. 

She  would  have  owned  no  counterclaim, 
until  she  had  paid  the  obligation. 

1  Story,  Eq.  Jur.  12th  ^.  499,  h,  e,  d.  See 
Mun^er  y.  Albany  City  Bank,  85  N.  Y.  580; 
Spaulding  v.  Backus,  122  l^Iass.  558. 

The  trustee  should  recover  according  to  his 
title,  when  it  accrued. 

Henry  y.  Butler,  supra;  Fiiich  y.  Ives,  28 
Conn.  115;  Rhodes  v.  Seymour,  86  Conn.  1. 

The  indefinite  extension  of  the  rule  of  set-off 
would  offend  the  spirit  of  the  Insolvent  Law, 
both  as  to  equality,  and  as  to  an  early  settle- 
ment of  the  estate. 

First  Nat.  Bank  y.  Hartford  L.  dt  A.  Ins. 
Co.  45  Conn.  39;  Toll^s  App.  4  New  Eng. 
Rep.  482,  54  Conn.  521;  NoweWs  App.  51  Conn. 


this  principle  in  cases  where  the  law  cannot  irive  a 
remedy  Id  a  separate  suit  in  consequence  of  the  In- 
solvency of  one  of  the  parties.  Cblcaflro,  D.  &  V.  R. 
Co.  V.  Field,  86  lit  272;  Quick  v.  Lemon,  105  lU.  587; 
Jackson  v.  Belt  81  N.  J.  Eq.  660.  See  Gaj  v.  Gtoy, 
10  Paige,  800;  Simpson  v.  Hart,  14  Johns.  68;  Carson 
V.  Oanon,  2  Met  (Ky.)  97;  Hughes  v.  M'Goun,  8  Bibb, 
£^  Bdmfnson  v.  Baxter,  4  Hayw.  (Tenn.)  112;  Smith 
V.  Field«  6  Dana,  H61;  Tuseumbia,  C.  ft  D.  R.  Ck).  v. 
Rbodea.  8  Ala.  206;  Bettisoa  v.  Jennings,  8  Ark.  287; 
Ponder  v.  Cox,  28  Ga.  805;  Payne  v.  Loudon,  1  Bibb, 
518;  Buckmaster  v.  Grundy,  8  IlL  626;  Baleigh  v. 
Raleigh,  86  Hi.  612. 

Equity  fcXUnn  the  law, 

Bqnlty  follows  the  law  on  the  subject  of  Bet-off« 
unless  speolal  elrcumstanoes  occur,  or  pecuhar 
equities  exist,  to  Justify  the  Interposition  of  courts 
of  equity  for  protection  of  the  rights  of  parties. 
Armstrong  v.  McKelvey,  80  Hun,  218;  Jennings  v. 
Webeter.  8  Paige,  508. 

While,  as  a  general  principle,  courts  of  equity 
follow  the  rules  of  law  in  enforcing  set-oilS,  they 
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exercise  an  original  Jurisdiction  over  the  subject, 
and  in  cases  of  peculiar  equity  and  under  special 
circumstances  will  enforce  a  set-off  in  cajses  not 
within  the  letter  of  the  statute.  Bathgate  v.  Has- 
kln,  60  N.  T.  538;  St.  Mattbew*s  Congregation  y, 
Heise,  44  Md.  480:  2  Story,  Eq.  Jur.  1 1437;  Smith  v. 
Felton,  48  N.  T.  419;  Smith  v.  Donnell,  9  Gill,  80; 
Cawdor  v.  Lewis,  1  Younge  &  C  (Exch.)  427:  Beasley 
V.  Darcy,  2Sch.  ft  Lef.  408,  note;  Southeastern  R.Co. 
V.  Brogdeu,  8  Macn.  ft.  G.  25. 

The  power  of  common-law  courts  to  compel  a  seU 
off  of  Judgments,  upon  motion,  is  based  upon  their 
supervisory  power  over  their  own  Judgments  and 
suitors  in  their  courts,  and  is  governed  by  no  fixed 
rules.  While,  in  actions  in  equity,  it  is  said  that 
suitors  may  ask  the  Interference  of  the  court  ear 
debitojustitia.   Zogbaum  v.  Parker,  66  N.  Y.  128. 

A  court  of  equity  is  not  confined  to  the  terms  of 
the  Statute  of  Set-Off,  but  can  allow  a  set-off  to  be 
made  in  a  case  not  within  the  Statute,  where,  from 
the  peculiar  circumstanoos  of  the  case,  justice  can« 
not  be  obtained  In  a  cross  action.  Perry  v.  Chester, 
12  Abb.  Pr.  N.  8.  U7. 
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106.  See  also  Demmon  t.  Bas/Utan  Bank,  6 
Cush.  194;  Aldrieh  v.  Campbell,  4  Gray.  284; 
NeUon  v.  Earrington,  16  Gray,  189;  Spaulding 
▼.  Backus,  9upra;  Baektu  v.  Spatilding,  129 
Mass.  284;  J^Tie*  t.  Wolcott,  15  Gray,  541; 
Sotoe  V.  5n<w,  8  Allen,  111;  Afyera  y.  i>a9t«, 
22  N.  Y.  489;  Martin  v.  Kummuller,  87  N. 
T.  896;  Newotmib  v.  ilimy,  96  N.  Y.  808; 
WaXker  v.  Jfc^ay.  2  Met.  (Ky.)  294;  i&  parU 
Smith,  6  Ves.  Jr.  295;  Bradley  v.  iln^r^^,  8  N. 
Y.  475;  Hunger  v.  Albany  City  Bank,  iupra; 
Qrangtr  v.  Granger,  6  Ohio,  85;  ^«/?«r  v. 
Steigliiz,  27  Ohio  St.  855;  ^om>  v.  TViy^r,  1 
I^ew  Eng.  Rep.  892,  58  Conn.  600;  NicIioU  v. 
Dayton,  84  Conn.  65;  Olmstead  v.  iS^wtt,  4 
New  Eng.  Rep.  807,  55  Conn.  125;  Partam 
V.  Boot,  41  Conn.  161;  Stamford  v.  iJMfo,  1 
Root,  397. 

The  claims,  to  be  entitled  to  dividends,  must 
be  such  as  existed  at  the  time  the  title  to  the 
property  vested  in  the  trustee  for  the  benefit  of 
the  creditors 

1  Story,  Eq.  Jur.  12th  ed.  §  499,  h,  o,  d. 

Pardee,  J.,  delivered  the  opinion  of  the 
court: 

In  May,  1888,  Elijah  Gilbert  was  indebted 
to  the  City  Bank  of  New  Haven  by  his  note 
for  $5,000,  for  money  loaned  to  and  used  by 
him.  For  his  accommodation  the  defendant 
iiad  signed  the  note  as  surety.  On  November 
IB  the  bank  notified  the  defendant  that  the  note 
^as  overdue  and  unpaid,  and  that  it  should 
look  to  her  for  pa}  ment.  On  December  5  she 
torally  promised  tlie  bank  to  secure  the  note  by 
a  mortgage,  and  on  December  7  duly  executed 
and  delivered  it  On  December  10  Elijah  Gil- 
bert was  adjudicated  an  insolvent  upon  a  peti- 
tion filed  on  December  6,  and  served  on  De- 
cember 7,  and  the  plaintiff  was  duly  appointed 
trustee  of  his  estate  in  insolvency.  On  Jan- 
uary 22,  1889,  the  defendant,  upon  the  demand 
of  the  bank,  paid  the  note  from  her  own  money 
and  now  holds  it  as  her  property,  as  a  claim 
against  the  estate  of  Elijah  Gilbert.  The  es- 
tate is  also  indebted  to  her  for  the  rent  of  a 
store  to  the  amount  of  $2,000. 

The  plaintiff  as  trustee  complains  that  the 
estate  has  a  claim  against  the  defendant  for 
money  paid  for  or  to  her  from  time  to  time 
during  the  years  1887  and  1888;  foi  an  account 
on  book,  and  upon  a  rent  account,  agpeerating 
$4,688.02,  and  asks  for  judgment.  Gilbert  bad 
been  insolvent  during  the  entire  year  preceding 
the  adjudication  of  his  insolvency;  but  that  fact 
was  unknown  both  to  him  and  to  the  defend- 
ant until  the  adjudication. 

It  is  the  claim  of  the  defendant  tliat  so  much 
of  the  sum  of  $4,633.02,  paid  to  and  for  her  by 
Elijah  Gilbert,  as  is  necessary  to  pay  the  amount 
of  $2,000  due  from  him  to  her  for  rent  should 
be  so  applied;  or,  if  not  so  applied,  that  she 
should  be  permitted  to  set  off  the  $2,000  against 
Che  claim  of  the  estate  against  her;  and  that  she 
be  allowed  to  set  off  such  portion  of  the  sum 
of  $5,000  which  she  has  been  compelled  to  pay 
to  the  bank,  as  is  necessary  to  meet  the  balance. 

The  plaintiff  denies  the  right  of  set-off.  The 
superior  court  determined  that  the  defendant 
is  entitled  to  a  set-off  to  the  extent  of  $2,000, 
the  amount  due  from  the  estate  to  her  for  rent, 
but  that  she  is  not  entitled  to  any  setoff  by  rea- 
son of  having  paid  the  note  for  $5,000  to  the 
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Cit^  Bank.  The  defendant  appeals  from  this 
denial  of  her  right  of  set-off. 

Upon  November  18  the  note  for  $5,000, 
owned  by  the  bank,  made  by  Elijah  Oilb^  as 
principal  and  the  defendant  as  his  surety,  being 
due  and  unpaid,  she  stood  as  the  sole  and  solv- 
ent surety  tor  a  hopelessly  insolvent  principal 
upon  a  matured  obligation;  she  owed  a  debt  to 
the  bank,  and  the  bank  had  the  right  to  compel 
instant  payment.  No  circumstance  was  want- 
ing to  the  certainty  of  her  obligation  to  pay  the 
amount  of  the  note  for  the  sole  benefit  of  the 
insolvent  principal.  He  having  procured  her 
suretyship  for  his  own  accommodation  upon 
his  implied  agreement  to  save  her  harmless 
therefrom,  it  became  his  duty  on  November  18 
to  credit  her  upon  his  account  with  the  amount 
of  the  note, — to  so  state  the  account  as  that  be 
should  be  her  debtor  for  a  balance.  He  omit- 
ting to  do  this,  it  has  been  continuously  her 
right  since  that  day  to  ask  a  court  of  equity  to 
compel  him  to  do  v  And,  not  only  so,  but  to 
compel  him  to  make  such  provision  for  the 
payment  of  the  balance  as  would  protect  her 
from  possibility  of  loss.  For  this  purpose,  in 
equity,  she  became,  so  far  forth  as  he  was  con- 
cerned, the  real  creditor  in  a  matured  debt  and 
could  move  in  compelling  him  to  instant  pay- 
ment. 1  Storv,  Eq.  Jur.  §  827,  and  cases  there 
cited;  8  Pom.  ^q,  note  to  §  1417,  p.  468;  BMiop 
v.  Day,  18  Vt.  88;  Ardesco  Oil  Co.  v.  North 
American  Oil  dt  Min,  Co.  66  Pa.  881;  Norton 
V.  Eeid,  11  S.  C.  598.  And  this  even  in  the 
absence  at  that  time  of  belief  on  her  part  that 
he  was  insolvent 

That  she  for  a  longtime  had  been  and  then  waa 
the  sole  solvent  surety  for  a  hopelessly  insolvent 
principal,  is  now  made  certain  by  judicial  de- 
termination; certain  that  she  then  was  under  an 
obligation  to  the  bank,  for  his  sole  accommo- 
dation, from  which  there  could  be  no  release 
except  by  payment.  The  right  to  relief  in 
equity  was  in  her,  even  if  she  did  not  know  it; 
it  rests  upon  the  existence  of  the  fact,  notupon 
her  knowledge  of  it.  It  has  been  in  her  con- 
tinuously thence  to  the  present;  she  has  not  re- 
leased it ;  she  has  not  forfeited  it.  In  her  answer 
she  moves  the  court  to  enforce  it;  and  her  mo- 
tion relates  back  to  the  first  moment  of  the  ex- 
istence of  the  rightj  and  that  was  prior  to  the 
acquisition  of  any  right  by  the  trustee;  and  his 
ris^ht  is  subject  to  her  elder  and  stronger  equity. 
For,  while  it  is  true  that  the  trustee  can  exer- 
cise some  rights  which  are  not  in  theiosolvent, 
such  as  the  setting  aside  of  preferences  and  the 
recovery  of  property  conveyed  in  fraud  of  the 
rights  of  creditors,  yet  as  a  general  rule  he  is 
entitled  to  have  and  do  only  what  the  insolvent 
could  have  had  and  done;  must  take  the  estate 
with  the  burdens  placed  thereon  by  him,  with 
all  outstanding  equities  against  it 

In  Parsons  v.  Boot,  41  Conn.  161,  the  defend- 
ant was  f  actorized  by  the  plaintiff  as  the  debtor 
of  French  &  Nichols;  at  the  time  of  service  of 
the  factorizing  process  Root  owed  them,  but  he 
then  had  an  unperformed  contract  with  them 
upon  performance  of  which  they  would  be  in- 
debted to  him.  He  subsequently  performed  it, 
and  they  became  his  debtor.  This  court  de- 
nied him  the  right  of  set-off  of  any  part  of  this 
indebtedness  for  the  reason  that  at  the  time  of 
service  of  the  garnishee  process  it  was  uncer- 
tain whether  anjrthing  would  ever  be  due  to 
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Jdm  from  French  &  Nichols.  In  effect,  the 
«oart  declined  to  make  the  possibility  that  he 
would  complete  a  contract  the  basis  of  a  set- 

There  te  error  in  the  judgment  complained  of. 
In  this  opinion  the  other  Judges  concurred. 


Preston  H.  HODGES 

Edwin  W.  ROWING  and  Wife,  Apple, 

( Oonn. ) 

1.  The  sig^fttiire  of  the  vendoF  to  a  oon- 
tractfor  tbe  sale  of  real  estate,  which  is  other- 
wise BufBclent,  Is  not  neoessary  in  order  to  enable 
bim  to  enforce  it  afralost  the  vendee. 

IB.  Aa  objef^tion  that  a  contraet  im  void 

upon  its  face  for  uncertainty  cannot  be  raised 
for  the  first  time  on  appeaL 

Zm  A  contract  to  purchase  ofa  man ''his 

place  *'  in  a  certain  town,  **containing  fifteen 
acres  more  or  leaSi*^  sufficiently  describes  the 
property,  where  he  resides  on  the  premlires  and 
owns  no  other  real  estate  in  that  town. 

4*  A  remedy  at  la^r»  in  order  to  defeat  a  suit 
in  equity,  must  be  as  complete  and  beneficial  as 
the  latter. 

5.  A  suit  by  a  vendor  fbr  apedfic  per^ 
formance  of  a  fair  contract  for  the  sale  of 
land  cannot  be  defeated  on  the  ground  that  there 
Is  a  remedy  at  law. 

(April  IS,  1880l> 

APPEAL  by  defendants  from  a  judgment  of 
the  8uperior  Court  for  Fairneld  County 
in  favor  of  plaintiff  in  an  action  to  enforce 
specific  performance  of  a  contract  for  the  pur- 
•diase  of  certain  real  estate.    Affirmed. 

Tbe  facts  are  fully  stated  in  the  opinion. 

Meeare,  D.  B.  Lockwood  and  E.  W.  Sey- 
mour* for  appellants: 

The  specinc  performance  of  a  contract  for 
the  purchase  of  land,  thoufrh  possessing  all  the 
other  Jurisdictional  requisites,  will  not  be  de- 
creed if  the  plaintiff  has  adequate  remedy  at 
law,  which  is  defined  in  Wheeler  y.  Bedford,  2 
New  Eng.  Rep.  831,  54  Conn.  249. 

See  Rev.  1875.  p.  418,  §  5;  Meeker  v.  Meeker, 
16  Conn.  403;  Quinn  y.  Boath,  37  Conn.  24; 
Taylor  y.  Attoood,  47  Conn.  509;  Stuurt  y. 
London  dt  If,  W.  R,  Co.  1  DeG.  M.  &  G.  721; 
Wedbv.  IHreet  London  dt  P,  R  Go,  Id.  521; 
Whitney  v.  New  Haven,  28  Conn.  831. 

Such  want  of  adequate  remedy  is  a  jurisdic- 
tional fact  to  be  stated,  proved  and  found  be- 
fore a  decree  of  specific  performance  can  be 
granted. 

Dodd  y.  Seymour,  21  Conn.  478. 

If  it  appears  that  there  is  adequate  remedy 
at  law,  or  that  the  contract  is  not  equitable, 
leasooable,  certain,  on  good  consideration, 
consistent  with  policy,  and  free  from  fraud, 
suspicion  or  mistake,  then  the  specific  per- 
formance will  not  be  decreed. 


Bispham,  Eq.  ^  864,  p.  483;  Pickering  y. 
Pickering,  88  N.  H.  400;  Huntington  v.  Rogers, 
9  Ohio  8t.  512;  Jones  v.  Neuohnll,  115  Mass. 
244;  Patterson  v.  Hloomer,  85  Conn.  68;  5 
Wait,  Act.  and  Def.  783;  Hennessey  y.  Wool- 
worth,  128  U.  S.  488  (82  L.  ed.  500);  Pool 
Spec.  Perf.  66. 

This  contract  is  not  mutual  within  tbe  mean- 
ing of  that  term  as  applied  to  the  doctrine  uf 
specific  performance.  Here  is  no  written  con- 
tract on  the  part  of  the  plaintiff  to  seL  the 
land,  as  is  required  by  the  Statute  of  Frauds, 
nor  any  part  performance  to  relieve  the  con- 
tract from  the  operation  of  said  Statute.  The 
part  payment  of  $100  has  no  such  effect. 

Pom.  Spec.  Perf.  149,  150,  159,  160,  §  164; 
Eaton  V.  Whitaker,  18  Conn.  229;  Fry,  Spec. 
Perf.  2d  Am.  ed.  §  286;  Benedict  v.  Lynch,  1 
Johns.  Ch.  870;  Latorenson  v.  Butler,  1  Sch.  & 
Lef.  13;  Bromley  v.  Jeff  cries,  2  Vern.  415; 
Bodine  v.  Qlading,  21  Pa.  50;  IhiiMM  y, Myers, 
2  Md.  Ch.  401. 

The  difference  in  tbe  amount  of  land  as  rep- 
reflented  by  the  plaintiff,  and  as  in  fact  con- 
tained in  tbe  deeds,  makes  it  inequitable  to 
compel  specific  performance.  A  misrepre- 
sentation made  by  the  vendor  in  a  matter  of 
substance,  affectme  tbe  value  of  the  estate 
sold,  is  a  good  defuse  to  a  suit  for  specific 
performance,  although  the  vendor,  as  well  aa 
the  vendee,  was  ignorant  of  its  untruth. 

Best  V.  SUao,  2  Sandf.  Ch.  298;  Coles  y. 
Bw>n^,  10  Paige,  526;  Fry,  Spec.  Perf.  §§  481, 
482,  458;  Ainslie  y.  Medlyeott,  9  Yes.  Jr.  18, 
21;  WaU  v.  Stutibs,  1  Madd.  80;  Harris  v. 
KerMe,  6  Bligh.  K.  R  730,  751;  Cadman  v. 
Homer,  18  Ves.  Jr.  10;  Clermont  y.  Tasburgh, 
1  Jac.  &  W.  112. 

The  contract  must  be  fully  understood  from 
the  writing  itself  without  the  necessity  of  re- 
sorting to  parol  proof. 

Pom.  Spec.  Perf.  226.  §  161;  Parkhurst  v. 
Van  Cortlandt,  1  Johns.  Ch.  273;  Colson  v. 
Thompson,  15  U.  S.  2  Wheat.  34 1  (4  L.  ed. 
253);  Carr  y.  JDuml,  39  U.  S.  14  Pet.  77  (10 
L.  ed.  861);  Reed  v.  Homhack,  4  J.  J.  Marsh. 
377;  EUis  v.  Deadman,  4  Bibb.  467;  KendaU 
V.  Almy,  2  Sumn.  278;  Parrish  v.  Koons,  1 
Pars.  Sel.  Eq.  Cas,  (Pa.)  79. 

Messrs.  wheeler  &  Curtis,  for  appel- 
lee- 

The  remedy  of  specific  performance  upon 
an  agreeroent'for  the  sale  of  land  is  mutual, 
and  open  equally  to  vendor  and  vendee. 

Cathcart  v.  Robinson,  80  U.  S.  5  Pet.  276 
(8  L.  ed.  120);  Old  Colony  R.  Corp,  v.  Evans, 
6  Gray,  30;  Hayes  v.  Harmony  Grove  Cemetery, 
108  Mass.  400;  Ridimond  v.  Cray,  8  Allen, 
25;  Hopper  v.  Hopper,  16  N.  J.  Eq.  147;  Rich- 
ards V.  Green,  28  N.  J.  Eq.  587;  Brooklyn 
Park  Comrs.  v.  Amu'trong,  45  N.  Y.  24J8; 
Jenkins  Y.  Fahep,  78  N.  Y.  355;  BenselY.  Gray, 
80  N.  Y.  521;  Whitney  v.  New  Haven,  23  Conn. 
624;  Goodale  y.  Hill,  42  Conn.  317. 

An  action  for  the  breach  of  a  contract  for 
the  purchase  of  land  is  not  as  complete  or  ben- 


KOTB.— 9peeijlc  performance. 

See  notes  to  Lindley  v.  O'Reilly  (N.  J.)  1  L.  R.  A. 
n;  GflMert  v.  Bogk  (Mont.)  ]  Lw  R.  A.  240;  Wood- 
ruff y.  Woodruff  (N.  J.)  1  L.  R.  A.  380;  Miller  v. 
Cameron  (K.  J.)  1  L.  B.  A.  65i.  Middletown  v.  New- 
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port  Hospital  (EL  I.)  1 L.  R.  A.  191;  aoee  v.  Stuyvo- 
sant  (III.)  8  L.  B,  A.  161;  Townsheud  v.  Goodfellow 
(MlDa.)8L.  R.  A  739;  Ck)Qver8ev.  Hood  (Mass.)  4 
L.  R.  A.  6S1:  BoggB  V.  Bodkin  (W.  Va.)  6  L.  R.  A. 
245;  Frame  v.  Frame  (W.  Va.)  6  L.  R.  A.  828;  Tap- 
pan  y.  Albany  Brewlnfir<?o.  (CaL)  6  L.  R.  A.  428. 


See  also  35  L.  R.  A.  167. 
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eficial  a  remedy  as  an  action  for  the  specific 
performance  of  such  contract 

See  Munson  v.  Jfunwrif  80  Coon.  485. 

All  that  tbc  Statute  of  Frauds  requires  is  a 
'written  promise  by  the  party  to  be  charged  to 
buv  or  sell  tlie  land  at  certain  terms. 

Sage  v.  Wilcox,  6  Conn.  86;  Packard  y.  Rich- 
ardson, 17  Mass.  122;  Potter  v.  Tuttle,  22 
Conn.  615;  Old  Colony  R,  Corp,  v.  Bvan$,  supra. 

Where  a  party  to  a  contract  comes  into  court 
to  seek  the  specific  performance  of  such  con- 
tract, against  a  party  bound  by  a  writing,  the 
party  lS;fore  unbound,  upon  'filing  his  com- 
plaint, puts  himself  under  all  the  obligations 
of  the  contract,  and  the  other  party  is  enabled 
to  enforce  it.  And  thus  the  want  of  mutuality 
in  the  remedy  fails  to  exist. 

Richards  v.  Qreen,  supra:  Snell,  Eq.  p.  455; 
Pry,  Spec.  Perf.  2d  Am.  ed.  §  297. 

The  land  to  which  the  contract  related  might 
be  shown  by  parol  evidence  disclosing  the  cir- 
cumstances of  possession,  ownership,  situation 
of  the  |)arties,  and  their  relations  to  each  other 
and  to  the  pioper^  at  the  time  of  the  negotia- 
tions. 

Mead  t.  Parker,  115  Mass.  416;  Hurley  t. 
Brown,  98  Mass.  548;  Atwoody.  Cobb,  16  Pick. 
229;  Slater  y.  Smith,  117  Mass.  97;  Nichols  v. 
Johnson,  10  Conn.  192;  Annan  v.  Merritt,  18 
Conn.  492;  Fish  v.  Hubbard,  21  Wend.  652; 
Robeson  v.  Hombakcr,  3  N.  J.  Eq.  60;  Barry  y. 
Coonthe,  26  U  S.  1  Pet.  640  (7  L.  ed.  295). 

General  descriptions  of  land  in  memoran- 
dums are  sufficient. 

Hurley  y.  Brown,  98  Mass.  645;  Slater  r. 
SmitPi,  supra;  Mead  y.  Parker,  116  Mass.  418; 
NicJiols  y.  Johnson,  supra.  See  also  Atwood  v. 
Cobb,  supra;  Smith's  App.  69  Pa.  474;  Goler- 
iekv.  Hooper,  8  Ind.  818;  Torr  y.  Torr,  20  Ind. 
122;  Waterman,  Spec.  Perf.  §  152;  Pom.  Spec. 
Perf.  §  161. 

The  memorandum  discloses  all  that  is  essen- 
tial— the  parties,  the  subject  matter,  the  price, 
the  terms, — and,  when  taaen  in  connection  with 
the  situation  and  relations  of  the  parties  to  the 
land  and  to  each  other,  its  certainty  is  beyond 
question. 

Andrews  y.  Bell,  56  Pa.  849;  Nichols  y.  John- 
son, supra;  Annan  y.  Merritt,  18  Conn.  478; 
Oraee  v.  Denison,  114  Mass.  16;  Matteson  y. 
Scafield,  27  Wis.  671. 

rroof  of  fourteen  acres  and  a  small  fraction 
satisfies  the  statement  that  there  were^^about 
fifteen  acres." 

Weart  y.  Rose,  16  N.  J.  Ea.  290;  Winch  y. 
Winchester,  1  Ves.  &  B.  876;  Noble  y.  Qoogins, 
99  Mass.  282,  and  cases  cited;  Morris  Canal 
Co,  y.  Emmett,  9  Paige,  168;  Johnson  y.  Taber, 
10  N.  Y,  819;  Veeder  y,  Fonda,  8  Paige,  97. 

The  words  **more  or  less"  should  be  con- 
strued to  qualify  representations  of  quantity, 
itt  such  a  manner  that,  if  made  in  good  faith, 
neither  party  should  be  entitled  to  any  relief 
on  account  of  deficiency  or  surplus. 

Stebbins  y.  Eddy,  4  Mason,  414;  Jones  y. 
Plater,  2  Gill,  128;  Noble  v.  Qoogins,  supra. 

An  agreement  for  the  sale  of  land  shall  not 
be  defeated  by  reason  of  excess  or  deficiency 
in  quantity,  unless  the  excess  or  deficiency  is 
so  frreat  as  to  raise  a  presumption  of  fraud,  or 
to  destroy  the  purpose  of  the  sale. 

Noble  y.  Qoogins,  99  Mass.  285;  Pom.  Spec. 
Perf.  §  852. 
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Beardaley,  J,,  deliyered  the  opinion  of  the- 
court: 

On  the  17th  day  of  August,  1887,  the  de- 
fendants enti'red  into  the  following  contract 
with  the  plaintiff: 

Stratford,  Ausrust  17th,  1887. 
We  agree  to  purchase  of  JP.  H.  Hodges  his- 
place  in  Stratford,  Conn.,  containing  fifteen 
acres,  more  or  less,  for  the  sum  of  nine  thou- 
sand five  hundred  dollars;  to  pay  six  thousand 
cash  and  three  thousand  fiye  hundred  on  bond 
and  mortgage  for  one  year;  to  take  title  imme* 
diately,  and  possession  on  the  first  of  January^ 
1888;  and  haye  paid  him  one  hundred  dollar*- 
on  account.  Edwin  W.  Rowing, 

Eliza  Eowing. 

No  writing  relating  to  the  contract  wa» 
signed  by  the  plaintiff.  The  court  below,  up- 
on the  petition  of  the  plaintiff,  decreed  that 
the  defendants  should  specifically  perform  the 
contract,  from  which  decree  they  appeal  to 
this  court. 

They  claim  that  under  the  Statute  of  Fraode- 
the  plaintiff  was  not  bound  by  the  contract, 
not  naving  signed  any  memorandum  of  it,  and 
hence  that  it  should  not,  in  equity  at  least,  be 
enforced  against  them;  and  make  this  claim 
the  ffround  of  one  of  their  reasuns  of  appeal. 

The  Statute  requires  only  that  the  written 
agreement  shall  be  "  signed  by  the  party  to  be 
charged  therewith."  The  defendants  rely  up- 
on certain  cases  as  authority  for  their  claim, 
and  among  others  upon  the  cases  of  Benedict 
y.  Lynch,  1  Johns.  Ch.  870,  and  Lawrenson  r, 
BuUer,  1  Sch.  &  Lef.  18. 

Both  of  these  cases  are  in  accord  with  the 
claim  of  the  defendants;  but  the  former  case  is 
opposed  to  the  numerous  decisions  in  the  State 
of  New  York  on  the  same  subject,  and  the 
latter  case  to  nearly  all  the  English  decisions. 

In  the  case  of  Clason  y.  Bailey,  14  Johns. 
484,  Chancellor  Kent,  after  reviewing  the  New 
York  decisions,  says  that  '*  it  is  sufficient  if 
the  agreement  is  signed  by  the  party  to  be 
charged."  In  the  same  opinion  be  reyiews  the 
English  decisions  up  to  that  time,  and  addsc 
"There  is  nothing  to  disturb  this  strong  and 
united  current  of  authority  but  the  observa- 
tion of  Lord  Redesdale  in  Lawrenson  y.  Butler, 
1  Sch.  &  Lef.  18,  who  thought  that  the  con- 
tract ought  to  be  mutual,  and  that  if  one  partj 
could  not  enforce  it  the  other  ought  not" 

The  authority  of  Lawrenson  y.  Butler  seems 
not  to  have  been  recognized  in  England.  The 
more  recent  decisions  in  that  country  are  re- 
ferred to  in  1  Benjamin  on  Sales,  ^g  254,  255. 

There  is  still  some  conflict  in  the  decisions  in 
this  country,  but  the  weight  of  authority  ia 
that  the  Statute  of  Frauds  is  satisfied  by  the 
signature  to  the  contract  of  the  party  sought  to 
be  charged  only,  whether  the  suit  to  enforce  it 
be  at  law  or  in  equity,  and  whether  it  relates 
to  the  sale  of  real  or  personal  estate.  Clason  y. 
Bailey,  14  Johns.  484;  McCrea  v.  Purmort,  15- 
Wend.  460;  Richards  v.  Oreen,  23  N.  J.  Eq.  586; 
Old  Colony  R.  Corp,  y.  Evans,  6  Gray,  33; 
Sutherland  y.  Briggs,  1  Hare,  84. 

We  think  that  there  is  not  sufficient  ground 
for  this  rea.son  of  appeal. 

Another  reason  of  appeal  is,  **  that  the  spe- 
cific execution  of  the  contract  should  not  haye 
been  decreed  because  it  is  too  uncertain  to  be 
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enforced,  inasmuch  as  it  could  not  be  under- 
stood from  the  writing  itself  without  the  ne- 
cessity of  resorting  to  parol  proof." 

Nonobjection  seems  to  have  been  made  to  the 
oontraci  when  it  was  offered  in  evidence,  and 
therefore  the  objection  now  made,  that  it  is 
void  upon  its  face,  comes  too  late  to  be  entitled 
to  consideration.  But  the  claim  if  seasonably 
made  would  have  been  unfounded. 

The  defendants  do  not  specify  in  their  rea- 
sons of  appeal,  or  in  their  brief,  the  particu- 
lars in  which  they  claim  that  the  contract  is 
deficient  in  certainty.  We  suppose  their  claim 
to  be  that  the  statement  of  the  location  of  the 
land  is  too  indefinite  to  satisfy  the  require- 
ment of  the  Statute  of  Frauds.  If  the  only 
description  of  the  land  had  been  "fifteen  acres, 
more  or  less,  in  the  Town  of  Stratford,"  there 
would  have  been  force  in  this  claim,  though 
according  to  Uie  decisions  of  courts  of  high  au 
thority  such  a  description  might  have  been  ap- 
plied to  the  land  intended  by  it  by  extrinsic 
evidence. 

In  the  case  of  Hurley  t.  Browne  98  Mass. 
545,  the  only  description  in  the  contract  of 
the  property  agreed  to  be  conveved  was  **  a 
house  and  Jot  on  Amity  Street.'^  The  court 
admitted  evidence  that  there  was  onlv  one 
boose  and  lot  on  Amity  Street  which  the  de- 
fendant had  a  right  to  convey,  and  that  the 
parties  had  been  in  treaty  for  the  purchase  and 
sale  of  it,  and  held  that  the  subject  matter  of  the 
contract  might  be  thus  identified.  See  also 
Mead  v.  Parker,  115  Mass.  418;  Robeaan  v. 
Bornbaker,  8  N.  J.  Eq.  60. 

In  the  present  case  tbe  court  finds  that  the 
plaintiff  owned  no  other  real  estate  in  Strat- 
ford, and  that  the  same  was  occupied  by  him 
as  a  homestead  and  residence.  But  we  think 
that  the  description  of  the  land  in  this  contract 
is  so  definite  as  not  to  require  a  resort  to  extrin 
sic  evidence  to  identify  it,  other  than  such  a<< 
is  always  necessary  to  apply  a  description  of 
real  estate  to  the  premises  described. 

The  language  of  the  contract  is:  ''We  agree 
to  purchase  of  P.  H.  Hodges  his  place  at  Strat- 
foid,  containing  fifteen  acres,  more  or  less." 
The  import  of  the  word  "  place  "  in  this  con- 
nection is  reasonably  certain.  Its  popular  and 
correct  meaning,  as  thus  used,  is  the  place 
where  one  resides— his  homestead.  Webster's 
Diet., — in  verbum. 

The  court  finds  that  the  plaintiff  told  the  de- 
fendants, before  they  signed  the  contract,  that 
the  place  contained  about  fifteen  acres,  and 
that  this  statement  was  made  in  good  faith. 
The  defendants  assign  as  a  reason  of  appeal 
that  ''there  was  not  about  fifteen  acres  of 
land." 

It  is  enough  to  say  that  the  court  does  not 
find  that  there  were  not  fifteen  acres  in  the 
place,  but  evidently  declined  to  make  such  a 
finding. 

The  defendants  introduced  the  recitals  in 
two  deeds  as  evidence  of  the  quantity  of  land 
in  the  place.  One  was  the  deed  to  the  plaintiff 
of  the  land,  in  which  was  added  to  the  descrip- 
tion of  the  quantity  of  land  the  words  "more 
or  less,"  and  the  other  was  a  conveyance  of  a 
small  strip  of  the  land  to  a  railroad  company, 
specifying  the  quantity  conveyed.  Except  for 
the  words  "  more  or  less  "  in  the  deed  to  the 
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plaintiff  it  would  have  appeared  that  there  wa» 
a  fraction  of  an  acre  less  than  fifteen  acres  Uk 
the  piece. 

The  court,  referring  to  this  evidence,  says; 
"  There  was  no  evidence  as  to  the  exact  quan- 
tity of  land  except  the  recital  in  said  deeds.  "^ 
It  properly  regarded  those  recitals  as  inconclu- 
sive evidence. 

I'he  remaining  reason  of  appeal  is  that  the- 
plaintiff  had  adequate  remedy  at  law.    The- 
defendants  claim  that  the  equitable  jurisdic- 
tion of  the  courts  in  this  State  was  restricted  by^ 
the  provision  in  the  old  Statute  last  found  in 
the  Revision  of  1875,  p.  418,  $)  5.  that  **  courU 
of  equity  shall  take  cognizance  only  of  malters- 
in  which  relief  cannot  be  had  in  the  ordinary 
course  of  law; "  and  that  that  prorision  is  still 
in  force. 

It  is  unnecessary  to  inquire  whether  that  pro- 
vision has  not,  as  the  plaint  iff  claims,  been  since- 
repealed  by  the  Practice  Act  passed  in  1879,  be- 
cause, in  our  view,  it  did  not  have  the  restric- 
tive effect  claimed  for  it.    A  similar  claim  was 
made  by  the  defendant  in  the  case  of  Mvnwn 
V.  MuMon,  80  Conn.  425,  and  the  court  says 
the    provision    referred  to  "is  simply  an  af- 
firmance of  a  well-settled  rule  of  equity."  The- 
rule  of  equity  is  thus  stated  by  Judge  Swift: 
"It  is  a  leading  principle  that  equity  will  not 
interpose  where  there  is  an  adequate  remedy  at 
law.    It  is  not  sufficient  that  there  is  a  remedy, 
but  it  must  be  as  complete  and  beneficial  as- 
the  relief  in  equity."    2  Swift,  Dig.  chap.  1» 

§1. 
In  the  action  at  law  for  the  breach  of  the- 

contract  the  plaintiff  could  only  recover  the 
excess  if  any  of  the  sum  agreed  to  be  paid  for 
the  land  above  its  market  value  when  the  con- 
tract was  to  be  performed.  Such  a  remedy  is 
manifestly  inadequate,  and  courts  of  equity 
therefore  bold,  as  a  general  rule,  that  when  a 
contract  for  the  sale  of  real  estate  has  been 
fairly  entered  into,  the  party  contracting  to 
sell,  as  well  as  the  party  contracting;  to  buy,  is- 
entitled  to  have  it  specifically  performed. 

The  cases  on  this  question  are  all  one  way. 
It  is  true  courts  of  equity  have,  in  the  exer- 
cise of  their  discretion,  refused  to  apply  the 
rule  in  certain  cases  where  it  would  be  pro- 
ductive of  bardslup  or  inconvenience.  The 
court  did  so  in  tne  case  of  Whitney  v.  New 
Haven,  23  Conn.  624.  In  that  case  the  citv  had 
contracted  to  purchase  from  the  plaintiflf  land 
and  water  rights  for  the  purpose  of  providing  a 
water  supply,  and  afterwards  voted  to  abandon 
the  project  contemplated  by  the  purchase. 
The  court  dismissed  the  bill  for  a  specific  per- 
formance, but  remarked  as  follows  in  their  opin- 
ion: "As  a  general  rule,  where  a  purchaser  of 
real  estate  can  come  into  a  court  of  equity  to 
obtain  a  deed  of  it,  the  vendor  can  come  there  to 

fet  his  money  which  was  agreed  to  be  paid; 
ut  the  rule  is  not  universally  true,  and  should 
not  be  applied,  we  think,  where  it  will  do  un- 
necessary mischief  to  one  of  the  parties." 

In  the  present  case  the  contract  appears  to- 
have  been  fairly  made,  and  is  subject  to  the* 
general  rule  of  equity. 

There  is  no  error  in  the  Judgment  com" 
plained  of. 

In  this  opinion  the  other  Judges  con- 
curred. 
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1.   The  death  of  one  of  two  physicians 

sued  as  partners  in  an  action  for  damages  for  un- 
skillful treatment  and  tbc  abatement  of  the  ac- 
tion as  to  him  does  not  abate  it  as  to  the  survivor. 
8*  Declarations  of  a  partner  while  be  was 
engaged  in  the  flrm*B  business,  although  made  in 
the  course  of  a  transaction  on  which  an  alleged 
liabilitT  of  the  firm  is  based,  may  be  proved 
against  the  other  partner. 

3*  Testimony  of  plaintiff  in  a  salt 
afipalnst  a  physician  as  the  snrvlvlo^ 
partner^  In  respect  to  the  deceased  partner's 
declarations  while  engaged  in  the  business  of  the 
firm,  is  not  inadmissible  under  Kev.  Stat.  1881, 
1 408,  making  an  interested  adverse  party  incom- 
petent to  testify  against  an  administrator  as  to 
matters  in  decedents  lifetime  where  Judgment 
may  be  rendered  agaiust  the  estate. 

4«  The  exhibition  by  plaintiff  of  an  in- 
jured shoulder  to  the  Jury  may  be  permitted 
in  an  action  lor  imsklllful  treatment. 

6.   Evidence  that  a  physician  devotes  a 

considerable  share  of  his  time  to  farming  is  ad- 
missible on  the  question  of  his  professional  sklU. 

6«  Relhsin^  an  order  for  a  private  ez- 
amination»  by  defendant's  experts,  of  plaintlfT, 
in  an  action  for  physical  injuries,  is  Dot  error 
when  application  is  not  made  until  after  the  close 
of  plaintiff *s  evidence,  and  no  reason  is  shown  for 
the  delay,  especially  where  plaintiff  offers  to  sub- 
mit to  examination  before  the  Jury  or  in  the 
presence  of  his  own  experts. 

9*  A  medical  expert  msLy  be  cros^ez- 
amined  by  asking  him  whether  certain  state- 
ments are  not  made  by  authorities  on  the  sub- 
ject, and  the  statement  may  be  read  fi*om  a  med* 
ical  book  in  asking  the  question. 

6*   An  objectionable  instruction  as  to  the 

credit  and  weight  of  the  testimony  of  interested 
witnesses  is  not  cause  for  reversal  where  there 
is  no  serious  conflict  between  the  appellant 
and  any  other  witness,  and  nothing  to  show  that 
It  applied  to  him  more  than  to  the  other  party 
who  also  testifled. 

(January  7, 1890.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Fayette  County  in 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  the  unskillful  treatment  of  plaintiff's 
dislocated  shoulder.     Affirmed. 

The  case  is  fully  stated  in  the  opinion. 

Messrs.  Mellett  Sk  Bundy  and  Brown  Sk 
Brown  for  appellant. 

Messrs.  T.  B.  Redding,  Chambers  Sk 
Hedfi^es  and  Charles  Roche  for  appellee. 

Mitchellf  Oh.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  origlDally  instituted  by  Isaac 
Lowrey  against  Luther  W.  and  Frank  C.  Hess, 
to  recover  damnges  for  an  injury  sustained  to 
tbe  person  of  the  plaintiff,  alleseii  to  have  been 
caused  by  tbe  negligent  and  unskillful  manner 
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in  which  tbe  defendants,  wbo  were  partners 
engaged  in  the  practice  of  medicine  and  sur- 
gery, reset  and  treated  tbe  pItiinlitT's  shoulder, 
which  had  been  dislocated.  Pendint?  the  ac- 
tion, Luther  W.  Hess  died,  and  tbc  case  pro- 
ceeded to  judgment  against  his  personal  repre- 
sentative and  surviving  oarlncr  jointly.  On 
appeal  to  this  court,  the  judgment  was  reversed. 
Boor  V.  Lmcrey,  108  Ind.  468,  1  West.  Rep. 
54^,  58  Am.  Rep.  519,  and  note. 

On  tbe  former  appeal  we  arrived  at  tbe  con- 
clusion that,  even  though  tbe  action  was  in 
form  ex  contractu,  since  tbe  principal  or  only 
damages  sought  to  be  recovered  grew  out  of  an 
injury  to  tbe  person,  the  action  would  not  sur- 
vive against  the  personal  representative  of  a  de- 
ceased partner.  Hegerieh  v.  Eeddie,  99  N.  Y. 
2^8;  OU  v.  Kaufman,  68  Md.  56, 10  Cent.  Rep. 
107. 

Tbc  nature  of  the  damage  sued  for,  and  not 
the  nature  of  its  cause,  determines  whether  or 
not  the  action  survives.  Cvtter  v.  Hamlen,  147 
Mass.  471,  1  L.  R.  A.  429;  1  Chitty,  PI.  101. 

Tbe  case  is  here  on  a  second  appeal,  and  the 
question  is  now  presented  whether  or  not,  the 
action  having  been  abated  against  the  estate  of 
the  deceased  partner,  it  can  be  prosecuted  to 
judgment  against  tbe  survivor.  That  each 
partner  is  tbe  agent  of  the  firm  while.engaged 
in  the  prosecution  of  the  partnership  business, 
and  that  the  firm  is  liable  for  tbe  torts  of  each, 
if  committed  within  tbe  scope  of  his  agency, 
appears  to  be  well  settled.  Ghamplin  v.  Zay- 
tin,  18  Wend.  407;  Tucker  v.  Cole,  64  Wis. 
539;  Fletclier  v.  Ingram,  46  Wis.  191;  Taylor 
V.  Jones,  42  N.  H.  25;  ticfiwahacker  v.  BiddU, 
84  111.  517;  Story,  Partn.  g§  107-166;  1  Bates, 
Partn.  §  461. 

"It  follows  from  tbe  principles  of  agency, 
coupled  with  tbe  doctrine  that  each  partner  is 
the  agent  of  the  firm,  for  tbe  purpose  of  carry- 
Itig  on  its  business  in  the  usual  way,  that  an 
ordinary  partnership  is  liable  in  damages  for 
the  negligence  of  any  one  of  its  mem&rs  in 
conducting  the  business  of  tbe  partnership."  1 
Lindley,  Partn.  299. 

Thus,  in  Hyrne  v.  Erwin,  28  S.  C.  226, 
which  was  an  action  against  two  physicians  for 
an  injury  resulting  from  the  negligent  and  un- 
skillful setting  of  a  broken  arm,  it  was  held 
that  the  act  of  one  within  tbe  scope  of  tbe  part- 
nership business  was  the  act  of  each  and  all,  as 
fully  as  if  each  was  present,  participating  in 
all  that  was  done,  and  that  each  partner  guar- 
antees that  the  one  in  charge  shall  display  rea- 
sonable care,  diligence  and  skill,  and  that  tbe 
failure  of  one  is  the  failure  of  all.  It  is  con- 
tended, however,  tbat  if  the  appellant  was  lia- 
ble at  all,  he  was  only  liable  jointly  with  bis 
deceased  partner,  and  tbat,  the  action  having 
abated  as  to  tbe  deceased  partner,  tbe  case  falls 
within  the  rule  that,  where  one  or  more  of  tbe 
joint  plaintiffs  or  joint  defendants  dies,  the  ac- 
tion shall  not  thereby  be  abated,  if  the  causeof 
action  survives;  but,  if  tbe  cause  of  action  is 
one  that  does  not  survive,  then  tbe  death  of 
either  joint  plaintiff  or  joint  defendant  abates 
the  whole  action.  Meek  v.  Ruffner,  2  Blackf. 
28;   Williams  v.  Kent,  15  Wend.  800. 

The  general  rule  established  by  tbe  cases  is 
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that,  where  several  persona  jointly  commit  a 
tort  for  which  an  action  in  form  ex  delicto  may 
be  maintained,  without  reference  to  anv  con- 
tract relation  hetween  the  parties,  the  pfaintiff 
has  his  election  to  sue  all  or  any  one  of  those  en- 
^ged  in  the  wrongful  act,  even  though  the  ex- 
istence of  a  contract  may  have  been  the  occa- 
sion, or  furnished  the  opportunity,  to  commit 
the  act  complained  of.  fiut  where  the  action 
is  founded  on  a  joint  contract,  and  is  in  sub- 
stance, whatever  its  form  may  be,  to  recover 
damages  for  a  breach  of  the  contract  upon 
which  the  action  is  predicated,  all  thoee  jointly 
liable  must  be  sued,  in  case  all  are  alive,  and 
within  the  jurisdiction  of  the  court.  Law  v. 
Mumfard,  14  Johns.  426;  WeaU  v.  King,  12 
East,  452;  Whittaker  v.  CoUine^  84  Minn.  299; 
1  Lindlev,  Partn.  482;  Bish.  Non-Contract 
Law,  $  5^1;  Chittv,  PI.  469. 

In  a  case  like  the  present,  where  the  grava- 
men of  the  action  is  the  breach  of  a  contract, 
by  the  terms  of  which  two  persons  undertook, 
as  partners,  to  reset  the  plaintiff's  shoulder, 
and  to  treat  him  with  the  skill  and  diligence 
ordinarily  displayed  by  competent  surgeons, 
and  the  action  is  not  maintainable  without  re- 
ferring to  the  contract,  it  may  weU  be,  even 
thouen  the  action  be  laid  in  tort,  that  the  non- 
joinder of  one  of  them  would  be  ground  for  a 
plea  in  abatement.  Ck>llyer,  Partn.  §  721; 
Dicey,  Parties,  455. 

Bat  a  plea  in  abatement  for  nonjoinder  of 
parties  must,  in  order  to  be  good,  show  that 
the  person  alleged  to  be  jointly  liable  and  not 
sued  is  living,  and  subject  to  the  process  of  the 
court  Dillon  v.  State  Bank,  6  Blackf .  5;  Wil- 
mm  y.  State,  Id.  212;  Bragg  v.  Wetzel,  5  Blackf. 
95;  Levi  v.  Hateretiek,  51  Ind.  286;  Fergueon 
V.  Hagane,  90  Ind.  88;  Collyer,  Partn.  §  741; 
Memman  v.  Barker  (Ind.)  22  N.  E.  Rep.  992. 

If,  in  an  action  against  partners  to  recover 
damages  for  a  personal  injury  growing  out  of 
the  breach  of  a  contract,  it  is  necessary,  as  in 
ordinary  actions  ex  contractu,  to  join  all  the 
partners,  it  must  follow  that  upon  the  death  of 
one,  notwithstanding  the  action  may  abate  as 
to  the  deceased  partner,  the  rule  applicable  to 
ordinary  actions  upon  contracta  against  part- 
nera  must  obtain.  At  the  common  law,  the 
contract  of  partners  was  always  treated  as  a 
joint  agreement,  but  the  firm  creditors  could 
not  proceed  against  the  estate  of  a  deceased 
partner,  because  the  death  of  one  of  the  part- 
ners extinguished  the  contract  as  to  him,  leav- 
ing it  in  force  as  the  separate  engagement  of 
the  survivor.  The  legal  remedv  of  the  credit- 
or was  thereafter  confined  exclusively  to  the 
snrvivin?  partner,  except  as  the  common  law 
was  modified  by  statutes,  or  by  the  principles 
of  equity.    Sherman  v.  Ereiil,  42  Wis.  88. 

The  right  to  sue  for  claims  due  the  firm,  as 
well  as  the  liability  to  be  sued  for  claims  against 
the  firm,  derolved  exclusively  upon  the  surviv- 
ing partner.  Meek  v.  Ruffner,  eupra;  Me  Lain 
V.  Carson,  4  Ark.  164;  C/nlds  v.  Byde,  10  Iowa, 
294:  Emanuel  y.  Bird,  19  Ala.  596;  2  Lindley, 
Partn.  665. 

Upon  the  death  of  one  partner,  the  creditor 
has  a  right  to  collect  his  claim  at  law  from  the 
survivor,  or,  if  the  cause  of  action  survives 
against  the  personal  representative,  to  proceed, 
In  the  manner  pointed  out  by  the  Statute, 
against  the  estate  of  the  deceased    partner. 
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Ealeton  v.  Moore,  105  Ind.  248,  2  West.  Rep. 
747;  Kimball  v.  WJiitney,  15  Ind.  280;  Uere  v. 
Clarke,  6  Hill.  850. 

If  a  partner  dies  pending  an  action  againiit 
the  firm,  the  death  t)cing  suggested  on  the  rec- 
ord, the  action  docs  not  abate,  but  may  proceed 
to  judgment  against  the  surviving  partner  un- 
less the  cause  of  action  dies,  not  only  as 
against  the  personal  representative  of  the  de- 
ceased partner,  but  as  against  the  surviving 
partner  also.  Collyer,  Partn.  §  727;  Pom.  Rem. 
§S  250,  251;  Bates,  Partn.  §  1055;  Williame  v. 
Kent,  supra. 

When  the  damages  sued  for  arise  out  of  an 
injurj^  to  the  person  of  the  plaintiff,  the  cause 
of  action  dies  with  the  person  of  either  party; 
but  the  cause  of  action  dies  only  so  far  as  it 
affects  the  liability  of  the  decedent,  or  his  per- 
sonal representative.  Neither  by  the  common 
law,  nor  under  the  Statute,  does  the  cause  of 
action  die  as  to  a  surviving  partner  or  defend- 
ant, who,  as  we  have  seen,  remains  liable  for 
all  claims  against  the  firm.  King  v.  BeU,  18 
Neb.  409;  8  Wait,  Act.  and  Del  502. 

While  the  members  of  the  firm  were  all  alive, 
each  was  liable  in  solido  as  principal,  the  firm 
being  in  law  a  single  entity.  Upon  the  death 
of  one  partner,  his  liability  was  extinguished, 
but  the  surviving  partner,  as  the  sole  represent- 
ative of  tne  firm,  continued  liable.  ahaU  v. 
Scftantz,  85  Hun,  622. 

It  is  only  where  the  cause  of  action  does  not 
survive  in  favor  of,  or  against  either  of,  the 
joint  plaintiffs  or  defendants  that  the  death  of 
one  abates  the  whole  action.  If  the  action  is, 
as  doubtless  it  should  be,  regarded  as  a  suit 
quasi  ex  contractu  for  damages,  for  an  injury  to 
the  person  occasioned  by  the  breach  of  a  joint 
contract,' the  death  of  one  of  the  defendants 
simply  severed  the  joint  liability  and  extin- 
^isbed  the  claim  against  the  decedent,  while 
It  continued  in  full  force  as  to  the  survivor.  If 
the  action  is  regarded  as  purely  in  tort,  as  where 
the  injury  is  willful  and  intentional,  then  tho 
liability  of  the  defendants  may  be  joint  and 
several,  and  the  death  of  one  does  not  abate  tho 
action  as  to  the  other.  Collyer,  Partn.  6th  ed. 
1079,  note. 

The  death  of  one  partner  in  no  wise  affects 
the  liability  of  the  survivor,  who,  upon  the 
happening  of  that  event,  becomes  individually 
liable  to  make  good  the  joint  undertaking  of 
both.  Ordinaruy,  in  actions  ex  delicto,  where 
the  liability  arises  from  the  misconduct  or 
wrongful  act  of  the  parties,  each  is  liah.j  for 
all  the  con8e(^uences,  and  there  is  no  right  to 
enforce  contribution:  but  this  rule  does  not  ap- 
ply between  partners,  unless  the  liability  re- 
suited  from  a  meditated  or  willful  wrong,  in- 
tentionally inflicted  by  the  one  seeking  to 
enforce  contribution.  Armstrong  Go,  v.  Clarion 
Go.  66  Pa.  218;  Pearson  v.  ShdUm,  1  Mees.  is 
W.  504;  Jacobs  v.  P&Uard,  10  Chish.  287;  Ach^ 
son  v.  Miller,  2  Ohio  St.  203;  Bailey  v.  Bussino, 
28  Conn.  455;  4  Am.  &  Eng.  Cyclop.  Law,  12, 
18;  Lindley,  Partn.  771. 

That  the  cause  of  action  died  as  to  Luther 
W.  Hess  does  not  at  all  affect  the  'question  of 
the  right  of  contribution  between  the  survivor 
and  his  personal  representative.  The  right  of 
contribution  grows  out  of  the  partnership  rela* 
tion,  and  rests  upon  the  implied  obligation  of 
each  partner  to  contribute  hia  proportion  to  the 


023 


Indiana  Supbcius  Court. 


Jan.,^ 


liquidation  of  all  partnership  liabilities,  unless 
tbe  liability  arose  out  of  an  intentional  tort, 
committed  by  the  partner  anking  contribution. 
That  the  right  of  contribution  exists,  affords  a 
persuasive  reason  for  holding  that  the  action 
may  be  maintained  against  the  surviving  part- 
ner. 

From  every  point  of  view  the  conclusion  fol- 
lows that  tbe  cause  of  action  did  not  die  as  to 
both  partners  because  one  member  of  the  firm 
died,  and  that  the  proceedin^^  to  judgment 
against  the  survivor  was  not  of  itself  erroneous. 
The  court  permitted  the  plaintiff  to  testify  as  a 
witness  in  his  own  behalf,  as  a  matter  of  right, 
and  to  describe  the  acts  and  repeat  declarations 
made  to  him  b^  Luther  W.  Hess,  deceased, 
while  engaged  in  resetting  bis  shoulder,  and 
while  treating  him  afterwards  for  the  injury 
sustained.  It  is  insisted  that  this  testimony 
was  improperly  admitted,  because  the  declara- 
tions were  not  made  in  the  presence  of  the  de- 
fendant, and  for  tbe  further  reason  that  the 
testimony  falls  within  the  prohibition  of  section 
498,  Rev.  Stat.  1881.*  The  declarations  were 
made  by  a  partner  while  engaged  in  the  busi- 
ness of  the  firm,  and  they  were  therefore  ad- 
missible on  the  ground  that  tbe  law  implies  an 
agency  on  the  part  of  each  partner  to  bind  the 
firm  in  respect  to  transactions  pertainip^  to  the 
business  of  the  firm,  when  the  declarations  are 
made  during  the  progress  of  the  partnership 
business  to  which  tbey  pertain.  Boor  v.  Lowrey, 
108  Ind.  468.  1  West.  Rep.  548;  Williams  v. 
Lewis,  115  Ind.  45,  14  West.  Rep.  825,  and 
cases  cited. 

After  some  hesitation  we  have  concluded  that 
the  testiroonv  does  not  fall  within  the  prohibi- 
tion of  the  Statute.  Durham  v.  Shannon,  116 
Ind.  403. 

As  we  have  already  seen,  upon  the  death  of 
Luther  W.  Hess  the  plaintiff's  cause  of  action 
died,  because  extinguished  as  to  the  decedent. 
The  only  cause  of  action  remaining  was  that 
which  existed  against  the  appellant;  and,  while 
the  transaction  with  the  decedent  is  incidentally 
involved,  his  estate  is  not  concluded  by  tbe  judg- 
ment in  the  present  case.  Even  though  the  ap- 
pellant may  be  entitled  to  enforce  contribution 
from  the  estate,  that  right  cannot  be  regarded 
as  settled  by  this  judgment. 

It  was  not  error  to  permit  the  plaintiff  below 
to  exhibit  his  shoulder  to  the  jury.  The  jury 
were,  after  seeing  the  condition  it  was  in,  better 
able  to  apply  tbe  evidence  of  the  witnesses.  It 
is  settled  by  the  decisions  of  this  court  that 
evidence  such  as  that  complained  of  is  admis- 
sible. Indiana  Car  Co.  v.  Parker,  100  Ind. 
181;  Louisville,  N.  A.  <fc  C.  B,  Co.  v.  Wood,  118 
Ind.  544,  U  West.  Rep.  303;  Bart  v.  iitate,  15 
Tex.  App.  202. 

It  appeared  at  the  trial  that  the  plaintiff's 
shoulder  had  been  reduced  or  reset  principally 
by  Dr.  Lucher  W.  Hess,  the  father  of  appel- 
lant. For  the  purpose  of  affecting  the  knowl- 
edge and  skill  of  the  surgeon  who  set  the 
shoulder,  the  court  permitted  tbe  plaintiff  to 
prove,  by  the  cross-examination  of  the  appel- 


lant, that  his  father  was  extensively  engaged  In 
farming  at  and  prior  to  the  time  o^  the  injury, 
and  that  he  devoted  a  considerable  share  of  hi» 
time  to  the  management  of  several  farms.  The 
appellant  complains  that  this  evidence  tended 
to  prove  that  Dr.  Hess  was  wealthy,  and  that  it 
was  therefore  incompetent  as  tending  to  induce- 
the  jury  to  give  enhanced  damages.    The  evi- 
dence was  not  admitted  for  the  purpose  of 
showing  the  relative  pecuniary  condition  of  the 
parties.    It  would  have  been  clearly  incompe- 
tent for  any  such  puriK)se.    It  was,  however,  en- 
tirely competent  as  tending  to  show  tbat  one 
who  undertook  to  perform  professional  services- 
requiring  peculiar  skill  ana  knowledge,  as  well 
as  constant  study  and  close  application,  was  de- 
voting himself  principally  to  some  other  avoca- 
tion.   After  the  plaintiff  had  closed  his  evi- 
dence in  chief,  and  while  the  appellant  was  ex- 
amining a  medical  expert  as  a  witness,  he  asked 
the  court  to  order  the  plaintiff  below  to  submit 
to  a  private  examination  by  tbe  appellant's- 
medical  experts.    The  court  refused  to  make 
the  order,  the  plaintiff  having  offered  to  submit 
to  an  examination  in  the  presence  of  tbe  jury^ 
or  10  a  private  examination  on  the  next  morn- 
ing, or  as  soon  as  he  could  secure  the  presence 
of  his  own  expert  witnesses.    It  is  undoubted- 
ly true  that  tbe  court  may  in  its  discretion^ 
in  a  proper  case.  If  application  is  seasonably 
made,  require  the  plaintiff  to  submit  his  persoik 
to  a  reasonable  examination,  by  competent  phy- 
sicians and  surgeons,  when  necessary  to  ascer- 
tain the  nature,  extent  and  permanency  of  in- 
juries; but  where  the  application  is  not  made 
until  after  tbe  close  of  the  plaintiff's  evidence, 
and  no  reason  is  shown  for  thedelay  in  making 
the  application,  it  will  not  be  error  to  refuse  the 
order,  especially  where  the  plaintiff  offers  to 
submit  to  a  private  examination  as  soon  as  tbe 
attendance  of  medical  experts  on  bis  behalf  can 
be  secured.    White  v.  Milioaukee  City  R,  Co,  61 
Wis.   536;  Miami  A  M.  Turnp.  Co.  v.  Baily^ 
87  Ohio  St.  104;  Schroeder  v.  Chicago,  R.  I.  i 
P.  R.  Co.  47  Iowa,  875;  Shaw  v.  Van  liensselaer, 
60  How.  Pr.  143;  Shepard  v.  Mo,  Pac,  R.  Co, 
85  Mo.  629;  Atcliison,  T,  iS>S,  F.  R.  Co.  v.  Thul, 
29  Kan.  466,  10  Am.  &  Eng.  R.  R.  Cas.  783; 
Thomp.  Trials,  §  859. 

Complaint  is  also  made  that  the  court  erred 
in  admittifig  in  evidence  extracts  from  certain 
books  or  treUises  on  surgery.  It  does  not  ap- 
pear that  extracts  from  the  books  were  read  in 
evidence,  or  admitted  in  evidence  as  such.  In 
the  cross  examination  of  a  medical  expert,  the 
witness  was  asked  whether  certain  statements 
were  not  made  by  certain  writers  on  surgery, 
the  statement  referred  to  being  read  from  a 
book  held  by  counsel  as  part  of  the  question. 
It  is  recognized  as  a  proper  method  of  cross- 
examination,  in  order  to  test  the  learning  of  a 
witness  who  testifies  as  an  expjrt,  to  refer  to 
books  of  approved  authority  upon  the  subjects 
under  investigation.  Ripon  v.  Bittel,  80  Wis. 
614;  Conn.  Mut,  Ins,  Co.  v.  Ellis.  89  111.  516; 
Pinney  v.  Cahtll,  48  Mich.  584;  State  v.  Wood^ 
53  N.  H.  484;  Rogers,  Exp.  Test.  §§  181,  182. 


*The  material  provisions  of  tbat  section  are  as 
followB:  **In  suits  or  proceedingrs  in  which  an 
executor  or  administrator  is  a  partv,  involvlQR:  mat- 
ters which  occurred  diuinir  the  lifetime  of  the  de- 
oedent,  where  a  Judgment  or  allowance  may  be 
made  or  rendered  for  or  against  the  estate  repre- 
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sen  ted  by  such  executor  or  administrator,  any  per- 
son who  is  a  necessary  party  to  the  issue  or  reoortU 
whose  interest  is  adverse  to  such  estate,  shun  not  be 
a  competent  witness  as  to  such  matters  against  such 
estate."    [Bep.] 


1890. 
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The  opinion  of  a  witness  may  be  tested  by  a 
•cross-examining  counsel  by  reading  from  med- 
ical books.     3  Best,  Ev.  882-884. 

Medical  books  may  be  read  to  the  jury,  not 
for  the  purpose  of  proving  the  substantial  facts 
therein  stated,  but  to  discredit  the  testimony  of 
experts  who  refer  to  books  as  authority  for  or 
in  support  of  their  opinions.  Pinney  v.  Cahill^ 
supra. 

Among  other  things,  the  court  charged  the 
Jury  that  "the  credit  and  weight  that  should  be 
attached  to  the  testimony  of  a  witness  depends 
upon  his  disinterestedness  in  the  result  of  the  suit 
and  his  freedom  from  bias  or  prejudice.  When- 
ever a  witness  is  lacking  in  any  of  these  respects, 
it  tends  to  a  greater  ot  less  degree  to  weaken  the 
force  of  his  testimony."  This  instruction  runs 
upon  the  very  edge  of  propriety,  and  while  it 
applies  alike  to  the  testimony  of  both  parties, 
both  having  testified  as  witnesses,  yet,  it  it  had 
been  pointed  out  to  us,  or  if  we  could  discover 
that  there  was  any  serious  conflict  between  the 


testimony  of  the  appellant  and  any  o<hei  wit- 
ness  on  any  material  point,  we  should  feel  con- 
strained 10  reverse  the  judgment.  Ins! ructions 
such  as  the  one  in  question  have  so  often  been 
the  subject  of  animadversion  that  courts  should 
not  put  their  judgments  in  jeopardy  by  putting 
such  charges  in  the  record.  Union  Mut,  L, 
Ins.  Co.  V.  Buchanan,  100  Ind.  63-88;  D^Idv. 
Moore,  91  Ind.  522;  WooUenv,  Whitaere,  91  Ind. 
503;  Cline  v.  Lindmj,  9  West.  Rep.  218,  110 
Ind.  837,  and  cases  cited. 

Without  in  any  wise  approving  the  instruo- 
tion,  since  it  was  general,  and  may  have  been 
as  injurious  to  one  side  as  the  other,  we  cannot 
reverse  the  judgment  in  the  absence  of  any- 
thing to  indicate  that  it  was  especially  appli- 
cable to  the  appellant.  Some  of  the  other  in- 
structions are  subjected  to  criticism.  We  have 
considered  the  objections  urged,  and  do  not 
find  them  objectionable. 

Thejvdgment  w  afflrmed,  mth  costs. 

Petition  f or  rehearing'denied  February,  1890. 


TENNESSEE  SUPREME  COURT. 


Thomas  PICKLE,  Appt.^ 

PEOPLE'S  NATIONAL  BANK  of  Shelby- 
▼ille  and  John  T.  Muse. 

( Teon ) 

!•  The  pomaemAon  by  a  t>aiik  of  acheck 

which  is  not  indorsed  does  not  raise  a  presump- 
tion that  it  was  paid  to  ttie  payee  named  therein, 
when  such  payment  is  denied  by  the  payee,,  and 
the  only  other  proof  of  payment  is  a  custom  of 
the  hank  to  pay  checks  without  indorsement  only 
when  presented  by  the  payee. 

2.  Tbe  aoceptanoe  of  a  cheek  is  necea^ 
■axy  in  order  to  firive  the  holder  thereof  a  right 
of  action  thereon  against  the  bank. 

Z»  TheaeoeptaneeofachecktSoastogive 

a  right  of  acdon  to  the  payee,  is  inferred  from 
the  retention  of  the  check  by  the  bank,  and  a 
sahsequent  charge  of  its  amount  to  the  drawer, 
although  it  was  presented  by,  and  payment  made 
to,  an  unauthorized  person. 

A*  The  payee  of  a  check  which  never 
came  into  his  hands*  but  which  was  paid  to 
some  pereon  who  had  no  right  to  collect  it,  or 
left  with  the  bank  to  be  credited  to  him  and  credit 
not  given  through  mere  oversight,  by  suing  the 
hank  upon  it  ratifies  the  receipt  of  the  check 
from  the  drawer  as  if  it  had  been  received  by  his 
agent  for  his  use  and  benefit. 

(Bnodgrass  and  CaldweU^  J  J.,  diss&nt) 

(January  16, 1890.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  Court  for  Bedford  County  in 
favor  of  defendants  in  a  suit  to  recover  the 


amount  alleged  to  be  due  upon  a  bank  check. 
Bei>ersed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Cooper  ft  Frierson  for  appellant. 

Messrs:  Ivie  ft  Ivie  for  the  defendant  Bank. 

Mr.  Thomas  R*  Myers  for  defendant 
Muse. 

Lnrton»  J,,  deliyered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity  to  recover  the  sum  of 
$600,  which  complainant  charges  is  due  to  him 
from  either  the  People's  National  Bank  or 
John  T.  Muse,  both  of  whom  are  made  defend- 
ants. The  bill,  in  substance,  alleges  that  Muse, 
being  indebted  to  complainant  in  the  sum  of 
$600,  claims  on  the  26th  of  March,  1887,  to 
have  paid  the  debt  in  a  check  drawn  by  him- 
self, against  his  account  with  the  defendant 
Bank,  payable  to  complainant  or  his  order,  and 
that  the  check  had  been  paid  by  the  Bank,  and 
charged  up  against  his  account.  The  defend- 
ant Bank  claims  that  the  check  was  presented 
to  it  for  payment  by  complainant  in  person, 
and  that  it  was  paid  to  him.  Complainant 
charges  that  the  check  has  never  been  paid  to 
him,  or  to  his  order,  or  to  anyone  authorized 
by  him.  Upon  these  facts  he  prays  for  a  de- 
cree against  the  defendants  or  either  of  them, 
as  the  law  and  facts  may  justify.  The  defend- 
ant Muse,  in  his  answer,  admits  the  indebted- 
ness as  charged,  but  insists  that  he  has  fully 
paid  same  by  drawing  and  delivering  his  check 
for  the  sum  of  $600  to  complainant,  and  that 
tho  check  has  been  paid  by  the  drawee  to 
Thomas  Pickle,  and  charged  up  to  the  account 
of  the  drawer.    The  answer  of  the  Bank  ad- 


Note.— BanTte  cmd  txinkino. 
See  fwUa  to  Richards  v.  Attleborough  Nat.  Bank 
iMass.)  1  L.  R.  A.  781 ;  Lewis  v.  ILyun  Sav.  Inst. 
(MaflB.)  1  L.  B.  A.  786;  Atlanta  Nat.  Bank  v.  Burlce 
lOa.)  2  JL  R.  A  96 ;  Philadelphia  Nat  Bank  v.  Dowd 
<N.  C.)  2  L.  R.  A.  480;  Manufacturers  Nat.  Bank  v. 
Continentai  Bank  (Mass.)  2  L.  R.  A.  099;  Marshall  v. 
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Farmers  &  M.  Sav.  Bank  (Ya.)  2  L.  R.  A.  534 ;  Free- 
man V.  Citizens  Nat.  Bank  (Iowa)  4  L.  R.  A.  422;  Na- 
tional Exch.  Bank  v.  Gay  (Conn.)  4  L.  R.  A.  343; 
Cutler  V.  American  Exch.  Nat.  Bank  (N.  Y.)  4  L.  R. 
A.  828;  Harrison  v.  Harrison  (Ind.)  4  L.  R.  A.  Ill; 
Fowler  v.  Bowery  Sav.  Bank  (N.  Y.)  4  L.  R.  A.  145; 
Schluter  v.  Bowery  Sav.  Bank  (N.  Y.)  5  L.  R.  A.  54L 


Sec  also  7  L.  R.  A.  845. 


04 


TibNUBaaBS  SUPBBUB  OOUBT. 


Jak.» 


mitB  the  draTving  of  the  check  by  Muse,  v^^f- 
able  to  Thomas  Pickle  or  order,  and  claims 
that  it  'was  presented  bj  the  payee,  and  paid  to 
him  in  person.  It  admits  that  Ihe  check  has 
never  been  indorsed  by  complainant,  but  insists 
that  it  never  required  the  indorsement  of  such 
a  check  when  presented  for  payment  by  the 
payee  in  person.  The  officers  of  the  defendant 
Bank  do  not  in  their  deposit  ions  pretend  to  any 
memory  as  to  the  payment  of  this  check.  They 
prove  that  it  was  the  rule  and  custom  of  the 
Bank  to  require  the  indorsement  of  all  checks 
drawn  against  it  where  the  check  is  Disable  to 
the  payee  or  order,  when  presented  for  pay- 
ment by  one  other  than  the  payee,  but  that, 
when  presented  by  the  payee  in  person,  they 
do  not  require  his  mdorsement;  that  the  check 
in  question  bears  the  bank  stamp  of  payment 
aa  of  March  28,  1887,  and  has  no  indorsement; 
and  that,  in  view  of  their  custom  or  rule,  tbey 
would  not  have  paid  such  a  check  to  anyone  but 
complainant,  unless  Indorsed  by  him.  They 
further  insist  that  the  possession  of  such  a  check 
raises  a  presumption  that  it  was  paid  to  the 
payee  named  in  the  check. 

The  possession  of  an  order  by  the  person  up- 
on whom  it  is  drawn  is  prima  facie  evidence 
that  the  articles  or  money  specified  therein  were 
delivered  or  paid  according  to  the  order.  Kin- 
eaid  v.  Kincaid,  8  Humph.  17;  2  Daniel,  Neg. 
Inst,  g  1641 

This  presumption  is,  however,  rebutted  by 
the  positive  and  uncontradicted  testimony  of 
complainant  that  he  in  fact  never  did  collect 
the  check,  or  authorize  anyone  to  collect.it  for 
him.  We  have  considered  all  the  circum- 
stances relied  on  by  the  defendant  as  tending 
to  support  the  presumption  of  payment  to  com- 
plainant in  person,  and  are  of  opinion  that  the 
weight  of  proof  is  that  the  check  has  oever 
been  paid  to  complainant.  The  custom  of  the 
defendant  Bank  to  pay  such  checks  as  the  one 
now  under  consideration,  to  the  payee,  without 
his  indorsement,  is  the  occasion  of  this  litiga- 
tion. The  contrary  is  the  usage  of  commerce. 
Such  a  check,  returned  to  the  drawer  when 
paid,  and  credited  to  his  account,  with  the  in- 
dorsement of  the  payee,  would  be  a  voucher 
for  such  payment  m  favor  of  the  drawer 
against  the  payee.  But,  without  such  indorse- 
ment, it  would  not  be  evidence,  as  between 
drawer  and  payee,  of  such  payment.  2  Daniel, 
Nej.  Inst.  §  1648. 

The  almost  universal  custom  of  business  is 
to  make  checks  payable  to  the  payee  or  order, 
for  the  purpose  of  making  the  cneck  a  voucher 
for  the  payment;  so  the  indorsement  by  the 
payee  would  furnish  the  banker  very  high  evi- 
dence of  payment  in  accordance  with  the  direc- 
tion of  the  drawer.  A  check  drawn  in  favor 
of  a  particular  payee  or  order  is  payable  only 
to  the  actual  payee,  or  upon  his  genuine  in- 
dorsement; ana,  if  the  bank  mistake  the  identity 
of  the  payee,  or  pay  upon  a  forged  indorse- 
ment, it  is  not  a  payment  in  pursuance  of  its 
authority,  and  it  wiJl  be  responsible.  Morgan 
V.  State  Bank,  11  N.  Y.  404;  2  Daniel,  Neg. 
Inst.  §§  1618,  1668;  First  A'at,  Bank  v.  Whit- 
man,  94  U.  8.  848  [24  L.  ed.  229]. 

This  brings  us  to  the  question  as  to  whether 
complainant  can  recover  upon  this  check  as 
against  the  Bank.  While  Uie  authorities  are 
not  agreed,  yet  the  decided  weight  of  opinion 
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16  that  the  bolder  of  a  bank  check  cannot  sue 
the  bank  for  refusing  payment,  in  the  absence 
of  proof  that  it  was  accepted  by  the  bank,  or 
that  it  has  done  some  other  act  equivalent  to 
and  implying  acceptance.  This  has  been  the 
uniform  view  of  this  court.  Planters  Bank  v. 
Merritt,  7  Heisk.  177;  Planters  Bank  v.  Keesee, 
Id..  200;  Imhoden  v.  Perrie,  18  Lea,  504.  In 
the  latter  case  the  reasons  for  this  doctrine 
are  forcibly  stated  and  the  authorities  collated 
by  Judge  Turney.  We  are  unable  to  see  any 
reason  for  disturbing  the  rule  as  heretofore  de- 
clared by  this  court,  especially  as  the  decid^ 
weight  of  authority  is  in  accord  with  our  de- 
cision. National  Bank  of  the  Bepublic  v.  Mil- 
lard, 77  U.  S.  10  Wall.  152  [19  L.  ed.  8971;  First 
Nat,  Hank  v.  Whitman,  94  U.  S.  843 [24  L.  ed. 
229];  Carr  v.  Nat.  Seeuritf/ Bank,  107  Mass.  45; 
uEtna  Nat.  Bank  v.  Fourth  Nat.  Bank,  46  N. 
Y.  82;  Serenth  Nat.  Bank  v.  Cook,  73  Pa.  485; 
Saylor  v.  Bushong,  100  Pa.  23;  Purcell  v.  AU^- 
mong,  22  Gratt.  742;  Bellamy  v.  Mc^oribanks,  d 
£ng.  L.  &  £q.  528. 

Has  there  been  any  acceptance  by  the  de- 
fendant Bank  of  the  check  in. question?  It  i» 
argued  that  the  check,  having  been  charged  up 
to  the  account  of  the  drawer,  and  returned  to 
him,  is  tantamount  to  an  acceptance.  The  au- 
thorities are  not  agreed  as  to  the  effect  of  such 
an  act.  The  case  of  National  Bank  of  t/ie  Re- 
public Y.Millard  was  the  caseof  a  payment  made 
of  a  check  upon  a  forged  indorsement.  It  did 
not  appear  that  the  check  had  been  charged  to 
the  drawer,  and  there  was  a  judgment  in  favor 
of  the  Bank.  Mr.  Justice  Davis,  in  delivering 
the  opinion  of  the  court,  in  speaking  of  the  e^ 
feet  of  such  a  charge,  said:  *'It  may  be,  if  it 
could  be  shown  that  the  Bank  bad  charged  the 
check  on  its  books  against  the  drawer,  and 
settled  with  him  on  that  basis,  that  the  plaintiff 
could  recover  on  the  count  for  money  had  and 
received,  on  the  ground  that  the  rule  ex  cequo 
«^  6on(?  would  be  applicable;  as  the  bank,  hav- 
ing assented  to  the  order,  and  communicated 
its  assent  to  the  paymaster,  would  be  consid- 
ered as  holding  the  money  .  .  .  for  the  plain- 
tiff's use,  and  therefore  under  an  implied  prom- 
ise to  him  to  pay  it  on  demand."  77  U.  B.  10 
Wall.  157  [19  L.  ed.  899]. 

In  the  subsequent  case  oi\FirstNat.  Bank  v. 
Whitman  the  very  question  arose,  when  the 
court,  through  Mr.  Justice  Hunt,  held  that  such 
a  charge,  having  been  made  through  mistake, 
and  upon  the  assumption  that  it  bad  in  fact 
paid  the  check  to  one  authorized  to  collect  it, 
would  not  authorize  the  presumption  of  an  ac- 
ceptance and  promise  to  pay  it  again.  94  U.  S. 
847  [24  L.  ed.  281^. 

Upon  the  question  of  commercial  law,  we 
should  be  generally  inclined  to  follow  any  well- 
settled  line  of  decisions  by  the  Supreme  Court 
of  the  United  States  when  the  question  was  in 
this  State  res  integra.  This  question  can  hardly 
be  regarded  as  one  of  * 'commercial  law,"  in  the 
ordinary  sense  of  the  phrase.  It  is  rather  a 
Question  as  to  weight  and  sufficiency  of  evi- 
aence  tending  to  prove  an  acceptance.  We 
agree  that  the  holder  of  a  check,  for  want  of 
privity,  cannot  recover  upon  the  check  acninst 
the  bank,  unless  he  can  show  an  acceptance. 
The  question  presented  is  as  to  the  weight  to 
be  attached  to  certain  acts  done  by  the  Bank, 
and  the  inference  fairly  to  be  drawn  from  thefie 
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acta.  Where  a  bank  has  negligently  paid-  a 
check  lo  an  improper  person,  it  would  seem 
that,  in  good  conscienoe,  the  true  owner  and 
payee  ought  not  to  be  remitted  to  his  action 
against  a  palpably  insolvent  drawer,  for  there- 
by he  may  lose  his  debt  altogether.  A  legal 
principle,  however,  stands  in  the  way,  in  that 
there  is  no  privity  between  himself  and  the 
bank  until  the  bank  has  assented  to  the  order 
of  the  drawee  requiring  it  to  pay  the  bolder  of 
the  checfi  the  sum  of  money  named.  The  as- 
sent which  is  necessary  before  there  is  any  con- 
tract relation  between  the  holder  of  the  check 
and  the  bank  is  what  is  meant  by  acceptance. 
This  assent  need  not  be  by  indorsement  of 
"Good"  across  the  check,  or  by  any  other 
particular  words,  either  in  writing  or  oral. 
The  question  of  assent  or  acceptance  is  one  of 
fact,  and  may  be  made  out  by  any  of  the  meth- 
ods bv  which  a  fact  is  proven. 

Did  the  defendant  Bank  assent  to  the  direc- 
tions of  its  customers  to  pay  out  of  his  funds 
on  deposit  the  sum  named  in  the  check?  If  so, 
to  whom  did  it  assent  to  pay  this  sum?  The 
answer  is  found  by  inspection  of  the  check.  If 
it  assented  to  pay  the  check,  it  undertook  and 
assumed  to  pay  it  to  Thomas  Pickle,  or  upon 
bis  order.  Now,  the  facts  which  are  relied 
upon  as  making  out  such  an  assent  to  the  direc- 
tion of  the  drawee  of  this  check  as  to  bring 
complainant  into  privity  with  the  Bank  are  that 
it  received  and  retained  the  check,  and  that  it 
has  charged  the  check  to  the  account  of  the 
drawer,  and  settled  with  him,  deducting  the 
amount  of  the  check.  Now,  when  a  bank  cer- 
tifies a  check  as  "Good,"  it  is  not  only  author- 
ized, but  good  banking  would  require  that  such 
check  should  be  then  chared  to  the  account 
of  the  drawer,  as  so  much  of  bis  funds  which 
they  have  obligated  themselves  to  pay  upon 
that  check.  Of  course,  if  the  check  is  never 
paid,  or  is  returned,  the  drawer  would  be  cred- 
ited. The  debiting  of  this  check  to  the  account 
of  the  drawer  would  then  mean  only  one  of 
two  things, — ^that  the  check  has  been  paid  as 
ordered,  or  that  the  fund  is  held  subject  to  the 
demand  of  the  payee.  The  bank  must  be  taken 
to  have  assented  to  pay  it  as  directed;  that  is, 
to  the  payee  or  his  order.  That  it  has  assented 
to  the  payment  of  this  check  is,  we  think,  to 
be  inferred  from  the  retention  of  the  check 
when  presented  at  its  counter,  and  the  subse- 
quent charge  of  the  check  to  the  drawer.  Upon 
this  charge  to  the  drawer  we  predicate  its  as- 
sent or  acceptance.  It  had  no  right  to  charge 
it  to  the  drawer,  and  to  settle  his  account,  un- 
less it  had  either  paid  the  check  to  the  payee 
named  in  the  check,  or  his  order,  or,  having 
accepted  the  check,  held  the  fund  of  the  drawee 
subject  to  the  demand  of  the  payee.  It  has  not 
paid  the  check.  It  must  therefore  be  held  to 
bold  the  amount  of  the  check  for  the  payee. 
It  cannot  escape  this  consequence  by  saying 
that  what  we  have  done  in  receiving  the  check, 
and  in  paying  it,  and  in  debiting  to  the  account 
of  the  drawer,  is  all  through  mistake.  That 
would  be  to  suffer  it  to  escape  the  consequences 
of  its  own  mistake,  by  pleading  its  own  negli- 
^euce  in  answer  to  the  natural  inference  from 
its  reception  and  retention  of  this  check,  and 
its  subsequent  charge  to  the  drawer  mi^ht  en- 
able it  to  shelter  itself  behind  the  technical  de- 
fense of  want  of  privity;  but,  on  the  other  hand, 
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it  may  result  in  the  loss  to  complainant  of  hi» 
debt  by  remitting  him  to  his  action  against  hia 
original  debtor,  whom  he  may  be  unable  to 
coerce  into  payment.  We  think  there  is  no 
inequity  in  holding  the  Bank  to  the  inference 
that  it  has  accepted  this  check,  springing  out 
of  the  fact  that  it  has  charged  it  up  to  the  ac- 
count of  the  drawer.  This  was  clearly  the 
view  of  Mr.  Justice  Davis,  a  great  master  in 
the  law,  as  appears  from  his  opinion  in  the 
Millard  Case,  supra.  It  has  the  support  of  the 
only  other  courts  which  have  been  called  upon 
to  pass  upon  this  question, — the  Supreme 
Courts  of  Pennsylvania  and  Ohio.  Seventh 
Nat,  Bank  v.  Cook,  78  Pa.  488;  Saylar  v.  Bu^ 
shong,  100  Pa.  38;  Dodge  v.  Nat.  Exchange  Bahk^ 
20  Ohio  St.  284. 

So  Mr.  Daniel,  in  his  very  learned  work  upon 
Negotiable  Instruments,  lends  the  support  of 
his  name  to  the  view  we  have  taken,  saying: 
"There  is  no  doubt  that,  if  the  bank  pays  a 
check  upon  the  forged  indorsement  of  the 
payee's  or  special  indorser's  name,  the  payee  or 
such  indorser  may  recover  back  the  amount,  if 
the  check  had  been  delivered  to  him,  and  the 
drawer  may  recover  it  back  if  he  had  not  issued 
it."    2  Daniel,  Neg.  Inst,  g  1668. 

This  brings  us  to  the  question  as  to  whether 
the  check  was  ever  delivered  to  the  complain- 
ant; for  it  is  asserted  that  if  there  has  been  no 
delivery  to  him  he  has  no  such  title  to  the  in- 
strument as  will  enable  him  to  maintain  a  suit 
against  the  Bank.  Whether  this  check  waa 
sent  to  complainant,  and  miscarried,  snd  fell 
into  the  hands  of  a  stranger,  or  whether  it  waa 
left  with  the  Bank  to  be  credited  to  the  com- 
plainant,  who  kept  his  account  there,  and  by 
oversight  this  credit  was  not  given,  is  all  mat- 
ter of  conjecture.  How  this  check  ever  reached 
the  Bank  we  are  unable,  from  the  proof,  to  de- 
termine. All  we  can  say  is  that  we  are  satis- 
fied that  it  never  came  into  the  hands  of  com- 
plainant. Someone  undoubtedly  received  it 
from  Muse.  By  suing  the  Bank  upon  thia 
check,  complainant  may  and  does  ratify  the 
receipt  of  the  check  from  Muse.  It  is  as  if  it 
had  been  received  by  an  agent  for  the  use  and 
benefit  of  the  complainant.  Omnis  raiihabitu^ 
retrotrahitvr  et  mandato  priori  csquiparatur, — 
a  subsequent  ratification  bas  a  retrospective  ef-^ 
feet,  and  is  equivalent  to  a  prior  command 
Broom,  Legal  Max.  676.  "This  is  a  ruie, 
says  Mr.  Broom,  "of  very  wide  application, 
.  .  .  *  No  maxim,' remarks  ifr.  r/i/«^i>tf  Story, 
'  is  better  settled  in  reason  and  law  than  this 
maxim;  ...  at  all  events,  where  it  does  not 
prejudice  the  rights  of  strangers.'  Fleckner  y^ 
Bank  of  U.  8,  21  U.  S.  8  Wheat.  868  i  5  L.  ed. 
681]." 

As  illustrative  of  the  application  of  the  rule,, 
the  author  cites  the  case  where  the  goods  of  A. 
are  wronnfuUy  taken  and  sold.  The  owner 
may  either  bring  trover  as^ainst  the  wrong-doer 
or  may  elect  to  consider  nim  as  his  agent,  and 
adopt  the  sale,  and  bring  an  action  for  the  price. 
btnith  y.  Hodson,  4  T.  R.  211. 

So,  in  another  case  it  was  said:  '' '  That  axk 
act  done  for  another  by  a  person  not  assuming- 
to  act  for  himself,  but  for  such  other  person,, 
though  without  any  precedent  authority  what- 
ever, becomes  the  act  of  the  principal,  if  sub- 
sequently ratified  by  him,  is  the  known  and 
well  established  rule  of  law.    In  that  case  the 
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frinclpal  is  barred  by  the  act,  whether  it  be  for 
is  detrimeDt  or  bis  advantage,  and  whether  it 
be  founded  on  a  tort  or  a  contract,  to  the  same 
extent  as  by,  and  with  all  the  consequences 
ivhicb  follow  from,  the  same  act  done  by  his 

Previous  authority.'  Wilwn  v.  Tumman^  6 
[an.  &  Gr.  242."    Broom,  Legal  Max.  679. 

The  Bank  is  not  prejudiced  by  this  subse- 
quent ratification^  for  it  dealt  with  the  check 
«s  the  property  of  the  complainant,  and  under- 
took to  pay  to  him  or  his  order.  The  effect  of 
this  ratification  is  simply  to  make  the  check 
the  property  of  the  complainant.  It  docs  not 
ratify  the  collection  of  the  check  by  one  whose 
«ct  in  receiving  it  is  subsequently  ratified,  and 
tigency  to  receive  a  check  payable  to  order  im- 
plies no  authority  to  indorse  it  in  the  name  of 
the  p&yee,  or  to  collect  it  without  such  indorse- 
>ment. 

In  the  case  of  Dodffe  v.  Nat.  ExcTiange  Bank, 
ti  certificate  of  indebtedness  by  the  government 
to  Dodge  was  remitted  by  mail  to  the  pay- 
master lOT  a  check.  The  mail  was  robbed,  and 
the  certificate  presented  by  the  thief  to  the  pay- 
master, and  a  check  demanded.  The  latter, 
without  requiring  proof  of  the  identity  of  the 
holder  of  the  certificate,  paid  a  check  pavable 
to  Dodge  or  order,  and  took  up  the  certificate. 
The  indorsement  of  Dodge  was  forged,  and 
the  check  paid.  Subsequently  Dod^  sued  the 
l>ank,  and  recovered,  the  court  holdmg  that  he 
might  ratify  the  taking  of  the  check  for  the 
•certificate,  and  sue  upon  it  as  an  accepted  check. 
^0  Ohio  St.  234.  See,  to  same  effect,  Graves  v. 
American  Exchange  Bank,  17  N.  Y.  207. 

The  decree  of  the  chancellor  is  reversed,  and 
^dgmentfor  complainant  against  the  Bank  for 
the  amount  of  the  cfieck,  and  interest  from  date 
<^  filing  of  bill,  and  all  the  cost  of  the  cause. 

Snod(^ass»  J,,  dissenting: 

Disagreeing  with  the  majority  upon  the  mer- 
its of  the  question  decided,  and  strongly  op- 
posed to  the  policy  of  refusing  to  follow  the 
supreme  Court  of  the  United  States  on  this 
important  banking  and  commercial  question,  I 
4im  constrained  to  express  briefly  my  dissent. 
The  exact  question  before  us,  as  shown  in  the 
majority  opinion,  was  decided  adversely  to  it 
in  First  Nat.  Bank  v.  Whitman,  94  U.  S.  843 
t24  L.  ed.  2291,  in  1877,  by  the  Supreme  Court 
-of  the  United  States,  without  dissent  by  any 
member  of  the  court.  In  that  court,  in  the 
milard  Case,  77  U.  S.  10  Wall.  152  [19  L.  ed. 
897],  Judge  Davis  had  doubtfully  mtimat«d 
that  the  bank  might  be  liable  to  the  payee  of  a 
check  which  it  had  improperly  paid  off  to  an 
tmauthorized  holder  ana  charged  to  account  of 
•drawer,  not,  as  the  majority  holds  here,  because 
^uch  payment  to  an  utiauthorized  holder  is  an 
Acceptance  and  implied  promise  to  pay  the  real 
^wner  or  payee, — for  this  doctrine  he  repudiat- 
<«d, — but  because  of  the  charge  to  the  drawer 
the  bank  might  be  liable  to  the  payee  for  monev 
had  and  received  to  his  use.  But  this  whole 
matter  was  the  doubtfully  expressed  inference 
of  argument,  and  was  not  even  an  afilrmative 
dictum,  which,  least  of  all  things,  is  entitled  to 
serious  consideration.  Afterwards,  when  the 
^xact  question  arose,  with  the  Millard  Case  be- 
fore it,  cited  in  argument  and  referied  to  in  the 
-opinion,  the  court,  on  full  consideration,  unani- 
mously held  the  bank  not  liable  to  suit  on  any 
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ground.  Judge  Davis,  who  had  made  the  dlc^ 
tum  in  the  former  case,  it  is  true  was  not  pres- 
ent, having  just  before  resigned,  but  the  other 
judges  who  made  the  decision  were  present, 
and  all  concurred  in  it. 

The  decision  commands  my  most  earnest  ap- 
proval; but  there  are  additional  reasons  why  I 
think  it  should  be  followed:  First.  It  is  the 
judgment  of  the  highest  court  in  the  country 
on  a  general  banking  and  commercial  Question, 
where  the  decisions  should  be  treated  as  con- 
clusive, as  on  such  questions  the  Supreme  Court 
of  the  United  States  follows  no  state  construc- 
tion. It  is  not  "rather  a  question  of  the  weight 
of  evidence,"  as  put  by  the  majority,  because  we 
all  agree  that  the  check  in  the  case  before  us 
was  not  paid  to  the  payee,  and,  having  deter- 
mined that,  we  come  to  settle  the  question 
whether,  upon  this  ctinceded  condition  of  af- 
fairs, the  payee  can  maintain  suit  against  the 
Bank.  Second.  The  decision  should  be  fol- 
lowed because  it  is  an  original  question  in  this 
State,  so  far  as  our  cases  go,  and  we  should  in 
such  case,  on  such  question,  make  our  decisions 
conform  to  that  of  the  United  States,  and  there- 
by have  but  one  rule  applicable  to  our  citizens. 
As  it  is,  when  our  decisions  conflict,  ours,  of 
course,  can  only  be  good  as  to  a  part  of  the  liti- 
gation which  may  arise  in  the  Slate,  for,  as  to 
any  litigants  who  may  be  carried  into  the  fed- 
eral courts  by  nonresidence  and  otherwise,  the 
federal  rule  will  be  applied.  So  it  will  be  in 
all  cases  where  the  national  banks  go  into  the 
hands  of  receivers,  and  have  their  affairs  wound 
up  in  the  federal  courts,  and  in  every  case  in 
which,  by  virtue  of  the  situation  of  parties,  or 
manner  in  which  the  question  is  involved,  the 
federal  courts  have  jurisdiction.  Many  reasons 
could  be  added,  but  they  will  suggest  them- 
selves. These  are  sufiScient  to  indicate  them, 
and  outline  the  ground  of  dissent. 

Caldwell.9  J.,  joins  in  this  dissent. 


£.  W.  COLE  et  al.,  Appts., 

V, 

Joe  HAND. 
( Tenn ) 

One  employed  by  a  corporaUon  on  m 
monthly  salaryf  who  is  pan  of  the  time  on  the 
road  Eeliinffffoods,  makingr  collections,  eto.,  as  a 
drummer,  and  the  rest  of  the  time  working'  In  a 
store  shipping  and  receiving  goods,  moving  and 
handling  stock,  etc.,  or  malring  sales  and  collect- 
ing bills  in  the  city,  is  a  **clerk^^  within  the  meaning- 
of  the  General  Incorporation  Act  of  1875,  fi  11, 
making  stockholders  individually  liable  for  mon- 
eys due  '*  laborers,  servants,  clerks  and  opera- 
tives** in  case  the  corporation  becomes  insolvent. 

(January  21,  189a) 

A  PPEAL  by  defendants  from  a  judgment  of 

ix  the  Circuit  Court  for  Davidson  County  in 

favor  of  plaintiff  in  an  action  to  recover,  under 

§  11  of  the  Act  of  1875,  from  the  stockholders 

of  an  insolvent  corporation,  the  salary  due  an 

alleged  clerk.     Aflrmed, 

The  facts  are  fully  stated  In  the  opinion. 

Messrs.  Gaines  &  Siemens,  for  appellants: 

The  remedy  against  the  stockholder  must  be 
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■trictly  conMrned,  bccnnse  of  the  nonliability 
of  stock liolders  at  common  law. 

Woods  ▼.  Wieks,  7  Loa,  45 

A  book-keeper  who  worked  by  the  year,  and 
often  acted  as  manager,  is  not  a  laborer,  serv- 
ant or  operative,  nor  does  he  come  within  that 
category. 

Taylor.  Corp.  p§  783,  784,  nois  t,  citing 
Wakefield  v.  ffargo,  W)  N.  Y.  318;  Jonet  y. 
Arerf/,  50  Mich.  836. 

A  travelincr  salesman  la  not  a  ''laborer"  with- 
in the  meaning  of  a  provision  that  stockhold- 
ers shall  be  individuallv  liable  for  labor  per- 
formed for  the  corporation. 

PM  T.  MiUer,  89  Mich.  094. 

A  corporation  aggregate  cannot  be  an  em- 
ploye of  another  corporation  within  the  mean- 
m^  of  a  statute  which  makes  the  stockholders 
liable  for  debts  due  and  owing  laborers,  serv- 
«nls,  operativea  and  employes. 

jMtke»  ▼.  Love,  in  Ind.  841. 

A  president  of  a  corporation  is  not  a  laborer. 

England  ▼.  Daniel  F,  Beatty  Organ  d  Piano 
Of.  3  Cent.  Rep.  494,  41  N.  J.  Eq.  470. 

As  to  who  is  a  drummer,  see — 

IMMns  ▼.  i>helhy  Co,  Taxing  Dist.  18  Lea, 
806:  Singfeton  v.  Fritsek,  4  Lea,  96,  cited  in  8taU 
▼.  MilUr,  98  N.  C.  511,  58  Am.  Rep.  469,  and  in 
Bt  paiie  Taylor,  58  Miss.  478,  88  Am.  Rep.  886. 

It  may  be  stated  as  a  general  rule  that  only 
those  who  perform  menial  or  manual  labor  are 
within  the  class  contemplated  in  the  Statute. 

WaksefiM  v.  Fargo,  90  N.  Y.  318;  Cook, 
Stock  and  Stockholders,  g  315,  p.  305,  note  S; 
Adams  y.  Ooodrich,  55  Ghi.  388;  Stryker  v.  Cas- 
4idy,  76  N.  Y.  50,  83  Am.  Rep.  363;  Whitaker 
y.  Smith,  81  N.  C.  840. 81  Am.  Rep.  SOSi  Brock- 
ftay  y.  Innes,  89  Mich.  47.  88  Am.  R«>p.  848; 
Pennsylvania  dbD.ROo.  y.  Leuffer,  84  Pa.  168. 
34  Am.  Rep.  189. 

Words  in  the  Constitution  or  Statute,  which 
have  a  technical  meaning,  are  supposed  to  be 
Ufed  in  that  sense;  but  if  not,  then  in  their  or- 
dinary sense  or  common  acceptation. 

In  Adam*  y.  Ooodrieh,  avpfra,  a  laborer  was 
held  to  be  one  who  performs  manual  labor. 
See  also  He^mer  y.  Onate,  5  Pa.  115;  Pennsyl- 
vania d  D,  R,  Go.  y.  Fjeuffer,  suprn;  Aikinv. 
Wa>sr/n,  34  N.  Y.  483;  Cofln  v.  ReynMs,  87 
N.  Y.  640;  Strykery.  Cassidy,  supra;  Ericsson 
y.  Brown,  88  Barb.  890. 

The  labor  Hand  did  was  the  incident,  and 
not  the  principal,  of  his  services.  Hence  he 
cannot  recover. 

Cook,  Stock  and  Stockholders,  p.  339;  Coffin 
T.  RefnoMs,  87  N.  Y.  648. 

Chtrf  Justice  Shaw  defines  the  word  "opera- 
ttye"  thus:  "T^obably  the  primary  thought 
which  the  le^slators  had  in  mind  was  the 
wages  due  men  and  women,  workine  in  manu- 
factories, who  receive  their  pay  usually  weekly 
or  monthly." 

T^yery.  Mann,  3  Cush.  871. 

Mr,  Perej  D.  Maddin,  for  appellee: 

It  Is  the  laborers,  servants  and  clerks  who 
have  no  voice  in  the  management  of  the  com- 
pany, who  have  nothing  to  do  with  its  financial 
or  business  policy,  who  cannot  say  what  con- 
tracts shall  and  what  shall  not  be  made,  it  is 
these  who  are  under  the  direction  and  control 
of  the  superior  officers  and  agents  of  the  com- 
pany that  are  protected 

Tlie  word  "servant,"  in  our  legal  nomenda- 
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ture.  has  a  broad  significance,  and  emliraces  all 
perfions  of  whatever  rank  or  position  who  are 
m  the  employ  and  subject  to  the  direction  and 
control  of  another  in  any  department  of  labor 
or  business.  Indeed,  it  may  in  most  cases  be 
said  to  be  svnonymous  with  "employe." 

Wood,  Mast,  and  S.  p.  3. 

There  is  no  middle  ground  between  restrict- 
ing the  operation  of  the  Statute  to  day  laborers 
and  applying  it  to  all  persons  employed  in  the 
service  ojf  the  company  who  have  not  a  difter- 
ent,  proper  and  distinct  appellation,  such  as 
officers  and  agents  of  the  company. 

Conanty,  Van  Sehaick, 34  Barb.  98;  Cofflny. 
Reynolds,  87  N.  Y.  648;  8/iort  y.  Medberry,  39 
Hun,  40;  Sleeper  v.  Goodwin,  67  Wis.  590;  J7ar- 
ris  y.  Norvell,  1  Abb.  N.  C.  137;  Williafnton 
y.  Wadsworth,  49  Barb.  398. 

Folkest  J;  delivered  the  opinion  of  the 
court: 

This  Is  an  action  at  law  to  recover  of  the  de- 
fendants individually  the  wages  claimed  to  be 
due  plaintiff  by  the  Nashyille  Plow  Company, 
an  insolvent  manufacturing  corporation  char- 
tered under  section  II  of  the  Ceneral  Incorpo- 
ration Act  of  1875.  Under  the  case  as  made  in 
the  record,  the  only  question  presented  is 
whether  the  plaintifi^  who  was  a  traveling 
salesman  or  dnimmer  In  the  employ  of  the 
company,  can  claim  the  benefit  of  said  Act, 
as  being  one  of  the  persons  in  fayor  of  whom 
the  Legislature  has  given  an  individual  right 
of  recourse  over  upon  the  stockholders.  ^- 
tion  11  of  said  Act  providea  for  the  creation  of 
mining,  quarrying  and  manufacturing  com- 
panies, and  contains  this  clause:  "  The  stock- 
holders are  jointly  and  severally  liable,  indi- 
vidually, at  all  times,  for  all  moneys  due  and 
owing  to  the  laborers,  servants,  clerks  and  op- 
eratives of  the  company,  in  case  the  corporation 
becomes  insolvent." 

The  proof  shows  that  for  a  salary  of  $100  per 
month,  payable  as  wanted,  the  plaintiff  had 
been  on  the  road  for  about  twer^ty-three  weeks, 
and  at  the  factorv  fourteen  or  Cfteen  weeks, 
during  the  time  of  his  employment,  being  out 
and  in  alternately,  and  for  varying  periods  as 
directed  and  required  by  the  company;  that 
while  on  the  road  he  sold  goods  by  sample  or 
photograph,  made  collections,  settled  claims 
and  generally  did  any  and  every  thing  which 
is  understood  to  be  within  the  duties  of  a 
drummer  working  on  a  salary,  subject  to  the 
direction  and  control  of  the  general  manager 
of  the  company.  When  not  on  the  road,  be 
worked  in  the  store,  shipping  and  receiving 
goods,  moving  and  handling  stock,  etc.  He 
alHo  made  sales  in  the  city,  and  collected  bills, 
when  so  instructed.  There  is  due  him  salary 
for  five  and  four-fifths  months,  during  whicli 
time  he  was  on  the. road  and  at  the  factory, 
about  half  each.  Does  this  character  of  em- 
ployment and  service  bring  him  within  the 
benefit  of  the  clause  of  the  Af  t  above  quoted? 

While  there  is  no  doubt  of  the  power  of  the 
Legifilature  to  impose  this  increased  liability 
upon  the  Ptockholder,  when  it  is  done  in  the 
Act  creating  the  corporation,  yet,  being  in 
derogation  of  the  common  law,  such  statutes, 
so  fsr  as  concerns  such  liabiliv,  are  10  be 
strictly  construed.  They  are  a  wide  departure 
from  established  rules,  and,  though  founded 
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upon  conRf*1er»it1on  8  of  public  policy  and  gen- 
eral con  venk'Qce,  are  not  to  be  extended  beyond 
tbe  plain  intent  of  the  words  of  tbe  Statute,  as 
said  by  Mr.  Cook  in  his  work  on  Stock  and 
Stockholders,  ^  214.  Again,  this  author  says, 
in  speaking  of  the  statutory  liability  of  stock- 
bolders  for  debts  of  the  corporauon  due  itfl 
servants  or  laborers:  "There  has  been  diffi- 
culty In  determininic  what  persons  are  to  be 
clashed  as  'servants;'  but  tbe  courts  are  not  in- 
clined to  give  a  broad  application  to  the  word." 

§315. 

It  must  also  be  borne  in  mind  that  while  the 
Legislature  has  in  such  Acts  manifested  a  pur- 
pose to  guard  and  protect  the  wages  of  a  cer 
tain  class,  it  does  not  follow  that  the  class 
sbouUl  be  extended  by  any  liberality  of  con- 
struct ion «  80  as  to  include  persons  not  named. 
The  court  should  be  slow  to  enlarge  tbe  class 
by  any  latitudinous  construction,  not  only  up 
on  tbe  consideration  above  stated,  but  for  the 
further  reason  that  tbe  Legislature  is  not  to  be 
presumed  to  place  unnecessary  burdens  upon 
&ie  corporations  of  its  creation.  They  serve  a 
most  valuable  purpose  in  developing  and  build- 
ing up  tbe  resources  of  tbe  State.  By  means  of 
the  air^iegation  of  capital,  they  are  able  to  ac- 
complish great  and  mucb-to-be-desired  benefits 
to  tbe  public,  which  individual  means  and  ef- 
fort would  be  unable  to  achieve.  With  these 
general  principles  to  direct  us,  we  are  to  ascer- 
tain, as  each  case  arises,  what  employ 6  is  or  is 
not  within  the  language  of  tbe  Act.  In  arriv- 
ing at  a  satisfactory  conclusion,  we  find  but 
little  aid  and  comfort  from  tbe  adjudged  cases 
from  the  courts  of  other  States,  the  same  lan- 
gua^  receiving  very  different  construction  at 
the  hands  of  different  courts,  of  equally  biprb 
authority,  as  a  citation  of  some  oi  them  will 
show. 

Tbe  following  persons  have  been  held  not  to 
fall  within  the  terms  **  servant"  or  "  laborer: " 
tbe  secretdry  of  a  manufacturing  company 
(Goffin  V.   Bejfnolds,  87  N.  Y.  640);  a  civil  en- 

fin'eer  {Penntylwinia  db  D.  R.  Co,  v.  Leuffer, 
d  Pa.  1C8);  a  consulting  engineer  {Ericsson  v. 
Brmon,  88  Barb.  890);  an  assistant  engineer 
{Brockway  v.  Innes,  89  Mich.  47);  an  overseer 
on  a  plantation  (  Whitaker  v.  Smith,  81  N.  C. 
840);  a  book-keeper  and  general  manager. 
Wakefield  v.  Fargo,  90  N.  Y.  213. 

These  cases  seem  to  rest  upon  tbe  idea  that 
the  terms  named  have  reference  only  to  per- 
sons who  perform  menial  or  manual  labor,  or, 
rather,  to  persons  whose  chief  employment  is 
to  perform  such  labor,  and  not  to  embrace  the 
hifrher  class  named  in  the  authorities  just  cited, 
although  each  of  the  persons  named  did  per- 
foim  more  or  less  of  manual  labor,  as  incidents 
to  their  employments.  On  the  other  band,  a 
master  n.eclianic  or  machinist  employed  by  the 
year  was  held  to  be  embraced  under  a  statute 
protecting  clerks  or  laborers.  Sleeper  v,  Good- 
win, 67  Wis.  500. 

But  without  further  naming  the  cases,  we 
refer  the  c  rious  to  note  2  to  §  215,  Cook. 
Slock  and  Stockholders,  where  a  number  of 
cares  are  to  be  found. 

Tbe  Statute  under  consideration,  as  we  have 
seen,  u>es  tbe  woids  "laboiers,  seivaots, 
cleik«,  operrttivos."  We  do  not  deem  it  neces- 
sary to  define  the  terms  "  laborer"  or  "opera- 
tive," as  it  may  be  said  to  be  clear,  under  tbe 
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principles  of  construction  tnatare  to  sovern  us, 
that  Uiey  do  not  include  the  traveling  salea- 
man  on  a  salary  of  $100  per  month.  Whether 
he  would  be  embraced  under  the  term  "serv- 
ants," it  would  be  difficult  to  say.  He  would 
be,  it  we  were  at  liberty  to  accept  the  term  in 
its  broadest  sense,  as  defined  by  Mr.  Wood  in 
his  work  on  Master  and  Servant,  viz.:  "The 
word  'servant'  in  our  legal  nomenclature  has  a 
broad  significance,  and  embraces  aU  persons  of 
whatever  rank  or  position,  who  are  in  tbe  em- 
ploy, and  subject  to  tbe  direction  or  control,  of 
another,  in  any  department  of  labor  or  business. 
Indeed,  it  may,  in  most  cases  be  said  to  be 
synonymous  with  'employe.'"  ^1 , 

That  it  is,  however,  not  used  in  that  sense  in 
the  Statute,  is  shown  by  the  fact  that  other 
terms  are  used,  which  would  be  altogether  un- 
necei'sary  and  idle,  if  it  were  meant  to  be 
synonymous  with  "em ploy 6."  We  would  have 
no  room  for  the  words  "laborer,  clerk"  or  "op- 
erative." 

Webster  defines  "clerk,"  as  "an  assistant  in  a 
shop  or  store  who  sells  goods,  keeps  accounts," 
etc.  Bouvier  says  he  is  a  person  in  the  employ 
of  a  merchant,  who  attends  to  any  part  of  bis 
business,  while  the  merchant  himself  superin- 
tends the  whole;  or  a  person  employed  in  an 
office  to  keep  accounts  or  reconls.  liapalje 
says:  "In  business  law,  an  assistant  employed 
to  aid  in  any  business,  mercantile  or  oth- 
erwise, subject  to  the  advice  and  direction 
of  his  employer."  Rapalje  &  L.  Law  Diet. 
219. 

That  "clerk"  embraces  and  includes  "sales- 
man," seems  beyond  all  doubt  If  the  term 
includes  the  salesman  who  remains  in  the  shop 
or  store,  we  can  see  no  reason  whv  it  does  not 
include  tbe  salesman  on  the  road  under  like 
terms  of  employment.  Each  makes  sales,  col> 
lects  accounts,  handles  goods  and  acts  under 
tbe  instruction  of  the  employer. 

It  is  worthy  of  note  that  the  Act  of  1875,  chap. 
143,  "To  Provide  for  the  Organization  of  Cor- 
porations," creates  an  individual  liability  upon 
the  stockholders  to  employes  in  different  com- 
panies in  dilTerent  language,  and  some  of  the 
corporations  created  are  left  without  any  pro- 
vision at  all  on  the  subject.  Thus  sec  ion  12 
(  "coMon  compress  and  warehouse"  companies) 
has 'he  same  ptovision  <hat  we  have  been  con- 
sidering for  mining  and  manufac  urini;,  viz.: 
"  Laborers,  servants,  clerks  and  oj  eiM'ives." 
Section  18  (hotel  companies),  The  leruis  are 
"  laborers,  servants  and  clerks."  Section  21 
'as  to  printing  and  publishing  companies),  the 
language  is:  "Journeymen  for  wages  due,  and 
all  other  servants  and  employes."  Section  22 
(as  to  transfer  and  omnibus  companies),  "To 
servants  and  agents."  Section  24  (steamboat 
and  packe'  companies),  '*To  bands,  and  other 
employes" — while  there  is  no  provision  at  all  oa 
the  subject  as  to  railway,  turnpike,  lele*!raph, 
insurance  orstreet  railway  companies,  building 
associations,  pawnbrokers,  levees,  banks  or  im- 
migration and  real -estate  companies. 

n  hatever  may  have  been  tbe  purpose  of  the 
Legislature  in  making  these  distinctions,  they 
do  not  materially  help  us  to  a  decision  of  tbe 
case  in  hand,  and  we  have  referred  to  it  merely 
as  a  matter  of  interest  in  connection  ^i^h  tbe 
subject  of  statutory  liability  of  stockholdets,  so 
far  as  concerns  employes. 
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There  was  no  error  in  tbe  acdon  of  tbe  cir- 
cuit Jiidffe,  and  his  judgment  in  fnror  of  the 
\ij  fcrViiJuU  amount  ^tliewageeiir  eal- 


ary  ehawn  to  he  due  by  the  eorporation  will  Oc 
qfflrmed  againet  the  stoekholdere  mteU  hetmn, 
Willi  intei'eet  and  eoeU, 
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ATTORNEY-GENERAL 

«. 

Common  Council  of  tbe  CITY  OF  DE- 
TROIT. 

(-..-Mich ) 

\,  That  a  law  would  neeeasitate  the  In- 
enrring^  of  larg«  expense  caiiDOt  be  al- 
leged as  a  sufficient  reason  for  not  obeying  its 
proriaions  if  it  is  otherwise  valid. 

E«  A  Beffistration  Law  providing  that  for  the 
next  regiHtration  tbe  inapeotors  of  tbe  lasteleo- 
tion  aball  act.  and  that  they  cannot  act  out  of 
their  own  precincts,  and  which  repeals  all  other 
Bei^stTation  Laws,  la  inoperative  where  t^e  Act 
provides  for  changing  and  increasing  the  num- 
ber of  the  precincts  in  such  a  way  that  some 
would  have  more  than  their  proportion  of  In- 
spectors residing  therein,  some  less  and  some 
none  at  alL 

8.  A  eonstitutional  proTiaioii  ^rhich  re- 
quires a  resldenee  in  the  town  or  ward 
of  ten  days  only  as  a  condition  of  voting  Is 
violated  by  a  law  which  compels  registration,  and 
fljces  the  laat  dny  therefor  on  the  fourth  Monday 
of  October,  which  in  some  years  will  be  more 
than  ten  days  before  election  day. 

4«  A  law  providing^  but  five  days  only  in 
tbe  whole  year  upon  which  a  person  can  be  reg- 
istered to  qualify  himself  as  a  voter,  requiring  his 
personal  application  therefor,  with  no  exception 
in  eaae  of  his  sickness  or  absence  on  these  days,  is 
nnreuaonable  and  void. 

5.  The  Leg^islature  cannot  disfrKnehise 


lepU  voters  without  their  own  fault  or  negli- 
gence in  an  attempt  to  prevent  fraud. 

6.  A  provision  that  naturalised  voters 
in  order  to  be  regfistered  must  produce 
proper  eertillcates  of  naturalisation  or  dec- 
laration of  Intention  or  satisfactory  evidence 
thereof  other  than  the  oath  of  the  applicant,  and 
which  requires  the  nameof  thecourt  in  which  such 
proceedings  were  had,  and  also  the  date  thereof, 
to  be  proved,  is  unreasonable  and  void;  especially 
where  a  person  cldlming  to  be  a  voter  because 
native  bom  may  prove  that  fact  by  his  own  oath. 

7*  Male  inhabitants  residing^  in  the 
State  on  the  ^th  day  of  June.  1885,  being  made 
voters  in  Michigan  by  the  Gonstltution,  although 
neither  native  born  nor  naturalized,  a  law  which 
compels  registration  of  voters,  and  provides  only, 
for  native-born  or  naturaliaed  dtiaens,  is  not 
valid. 


8.  No  Reg^istry  Law  is  valid  which  de- 
prives the  elector  of  his  constitutional  right  to 
vote,  by  any  regulation  with  which  it  la  impos- 
sible for  him  to  comply. 

9*  Portions  of  an  Act  bein^  declared 
unconstitutionalt  if  it  is  apparent  that  the 
Legislature,  had  it  foreseen  this  fact,  would  not 
have  enacted  the  other  portions  of  the  Aot«  the 
whole  Act  must  f  alL 

CDeoember  28, 1889.) 

PETITION  for  a  writ  of  maDdamus  to  com- 
pe)  the  City  Council  of  Detroit  to  comply 
with  tbe  terras  of  the  Act  of  1889.  relating  to 
the  registration  of  voters,  etc.  On  return  to 
rule  to  show  cause.     Wnt  denied. 


Hots.— Electiofis;  rigliU  of  voUn  to  he  regtetered. 

The  Legialflture  may  require  registration  under 
maonahle  rentrlcf  ions,  as  proof  of  the  possession 
of  the  qufillflcations  preooribed  by  the  Constitu- 
tlrm,  but  the  voter  must  have  a  right  to  prove  him- 
self to  be  an  elector,  register  and  vote,  at  any  time 
prior  to  the  closing  of  the  polls  on  election  day. 
State  V.  0(»mer,  Zt  Neb.  28S. 

Where  an  el<>clor  pfioocaood  tbe  qualifications  pre- 
icribeil  by  the  Oonptitution,  he  was  vested  with  the 
right  to  vote;  and  it  is  not  within  the  power  of  the 
LeirlFlature  to  change,  impair,  add  to  or  abridge 
that  right  in  any  mHuner.  Dells  v.  Kennedy,  49 
WiSL  555: 5%tHte  v.  B»<lc(>r,:»  Wis. 71;  Daggett  v.  Hud- 
son. 1  West.  Rpp.  7»),  48  Ohio  St.  £48;  Page  v.  Allen, 
tt  Pa.  388:  RdinoiKlH  v.  Banbury.  28  Iowa,  207;  Mon- 
roe V.  Collins,  17  Ohio  St.  4166;  White  v.  Multnomah 
Co.  18  Or.  317. 

Before  an  election  la  held,  opportunity  must  be 
given  to  all  persons  entitled  to  register;  and  If  this 
opportunity  is  denied,  either  purposely  or  by  aocl- 
dent.  it  may  vitiate  the  election,  11  it  materially 
aifects  tbe  result.  McDowell  v.  Maraachusefts  ft  S. 
Oonstructlon  Co.  M  N.  C.  514:  Ooforth  v.  Buther- 
ford  R.  Oonut  ruction  Co.  M  N.  C.  585. 

An  Act  prnvifling  tli>>t  no  person  shall  be  entitled 
to  he  registered  as  a  voter  within  thirty  daya  of 
aatoralimtlon   la  unoonstitutional.     Kinneen  t. 
Wells,  4  New  Bng.  Bep.  497, 144  Mass.  497. 
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A  law  which  limits  the  voter  to  seven  specified 
days  within  which  to  register  is  unconstitutlonHl. 
Daggett  V.  Hudson,  1  West.  Rep.  788, 48  Ohio  SL  548. 

So  a  statute  which  provides  that  an  elector  must 
be  registered  on  one  of  four  specified  days  is  un- 
constitutional as  making  "a  hindrance  or  impedi- 
ment to  the  right  cf  a  qualified  voter  to  exercise 
the  elective  franchise.**  State  v.  Corner,  SSt  Neb. 
206. 

In  North  Carolina  a  "qualified  voter**  is  one  who 
Is  not  only  eligible  to  vote,  but  who  is  also  duly 
registered.    Smith  v.  Wilmfngron,  96  N.  C.  848. 

The  Statutes  of  North  Carolina  prescribe  regis- 
tration as  an  essential  qualification.    Ibid. 

Under  the  North  Carolina  Kegistration  Law,  a 
voter  who  baa  been  duly  registered  cannot  be  de- 
prived of  his  right  to  vote;  nor  will  he  lose  his 
character  as  a  **qnalified  voter**  by  a  failure  to  re- 
register, unless  a  new  registration  is  made  in  pur 
suance  of  the  plain  requirements  of  the  law.    Ibid.^ 

An  elector  lawfully  registered  in  a  municipality 
is  entitled  to  vote  there.  Gooding  ▼.  Brown,  22 
Fla.  487. 

A  statute  which  attempts  to  take  from  an  elector 
of  such  town  his  constitutional  right  of  sulfragc 
is  unconstitutional.  State  v.  Fitsaerald,  87  Minn.  26. 

Voters  and  elections,  see  tiot«8  to  Bloomer  v.  Todd 
(W.  T.)  1  L.  K.  A.lll;  Warren  v.  Board  of  Begiatra- 
tlon  (Mich.)  S  K  B.  A.  ^908;  Bates  v.  Taylor  (Tenn.) 
8L.R.A.aUi. 


See  also  17  L.  R.  A.  845 ;  36  L.  R.  A.  129. 
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The  case  is  fully  sfntod  in  the  opiDioD. 

MenvB,  Edwin  F.  Conely  and  William 
P.  Wells,  with  Mr,  Stephen  V.  R.  Trow- 
bridg^t  Atty-Oen.,  for  relator. 

Mr,  Fred  A.  Baker,  witb'ifr.  John  W. 
OlcOratht  Oiiy  Atty.,  for  respondent. 

Morse»  <7.,  delivered  the  opinion  of  the 
court: 

At  the  last  seasion  of  the  Legislature  an  Act 
was  passed,  entitled  "An  Act  to  Preserve  the 
Purity  of  Elections,  and  Quard  against  Abuses 
of  the  Elective  Franchise,  in  the  City  of  De- 
troit." This  Act  was  approved  bv  the  gover- 
nor July  1, 1^89,  upon  wbicb  day  ft  took  effect 
and  became  operative.  Local  Acts  1889,  p.  994. 

The  relator,  in  his  petition,  sets  forth  that 
the  Common  Council  of  the  City  of  I>etroit 
has  neglected  and  failed  to  comply  with  the 
law,  and  still  fails  and  neglects  to  do  so,  al- 
though well  aware  that  the  necessity  of  such 
compliance  is  reasonable  and  urgent;  and  that 
he  believes  that  said  Common  Council  intends 
to  ignore  the  Act  entirely,  and  that  such  body 
intends  to  hold  the  city  election  to  take  place 
in  November,  1889,  under  the  Registration  and 
'  Election  Laws  in  force  before  the  passage  of 
this  Act,  the  same  in  every  respect  as  if  no 
such  Act  had  been  passed.  The  Attorney- 
General  therefore  asks  that  this  court  issue  a 
peremptory  mandamus  to  compel  said  Com- 
mon Council  to  re-subdivide  into  election  pre- 
cints  or  districts,  containing  each  not  more 
tban  300  electors  resident  therein,  such  wards 
of  the  City  of  Detroit  as  may  reuuire  it,  under 
this  Act,  and  to  provide  suitable  and  proper 
means  for  the  registration  of  electors  upon  such 
subdivision  or  rearrangement  as  the  circum- 
stances may  require. 

The  relator,  from  the  records  in  the  dty 
clerk's  office,  makes  a  showing  of  the  number 
of  votes  cast  in  each  election  district  now  ex- 
isting in  said  City,  sixty-one  in  number,  at  the 
November  election  in  1888.  This,  showing, 
under  the  Act,  would  necessitate  the  creation 
of  68  additional  precincts,  making  a  total  of 
139.  Section  1  of  the  Act  provides  '*that,  as 
soon  as  possible  after  this  Act  shall  cake  effect, 
the  Common  Council  of  the  City  of  Detroit 
shall  by  ordinance,  if  it  shall  appear  that  at  the 
election  held  in  N<jvember,  1888,  or  at  the  elec- 
tion held  in  April,  1^189,  more  than  600  votes 
were  cast  in  any  election  precinct,  again  divide 
the  waixi  or  wards  in  which  such  prtcincl  or  pre- 
cincts may  be,  and  establish  new  election  pre- 
cincts or  districts  therein,  if  necesBnrv,  or  rear- 
range tbesameso  that  each  precinct  shall  contain, 
as  near  as  niay  be,  an  equal  number  of  electors, 
no  precinct  to  contain  more  than  800  electors 
resident  thetein;  and  as  often  as  it  shall  appear, 
after  any  election  thereafter  held,  that  more 
than  600  votes  had  been  cast  in  an^  election 
precinct,  said  precinct  shall,  within  six  months 
^  after  saiil  election,  again  be  subdivided,  or  the 
precincts  of  the  entire  ward  be  rearranged  and 
divided,  so  that  each  precinct  shall  contain  BOO 
electors,  as  near  as  niny  be,  resident  therein." 
And  section  2  provides  that  for  the  registration, 
as  provided  by  the  Act,  to  be  held  in  1889,  the 
inspectors  of  election  selected  at  the  last  elec- 
tion shHll  act,  and  hereafter  four  persons  for 
each  elecMtJO  precinct,  respectively,  renidents 
and  e1f<NM*8  tbeiein,  shall  be  selected  in  tbe| 


manner  now  by  iaw  provided  for  the  selection 
of  such  inspectors  in  said  City,  \o  act  as  a 
Board  of  RegistrHtion  for  such  precinct,  and 
such  hoard  shall  elect  one  of  its  number  as 
chairman.  Section  8  constitutes  these  boards 
of  registration  election  inspectors,  and,  in  case 
of  the  unavoidable  absence  at  any  time  of  any 
member  of  the  board,  the  remaining  members 
may  temporarilv  appoint  another  person  toad 
in  his  stead  until  he  appears.  The  remaining 
twenty-three  sections  of  the  Act  relate  to  the 
manner  and  effect  of  the  registration  of  voters, 
some  of  which  sections  wul  be  noticed  here- 
after. 

The  Common  Council  of  the  City  of  Detroit, 
in  answer  to  the  order  to  show  cause  why  the 
writ  of  mandamus  should  not  issue  to  compel 
them  to  obey  this  law,  say:  '*(!)  That  a  com- 
pliance with  the  law  would  create  in  all  1^ 
voting  districts.  The  expense  of  such  com- 
pliance for  the  approaching  municipal  election 
would  be  over  $28,000,  and  probably  $25,000. 
That  the  amount  to  be  raised  for  this  purpose 
upon  the  assessment  and  levy  for  taxes  this 
year  is  but  $6,000.  The  Act  was  paf^sed  after 
such  assessment  and  levy,  and  makes  no  pro- 
vision for  the  expense  attending  and  necessary 
to  its  execution.  There  is  no  money  in  tlie 
contingent  fund  of  the  City,  and  such  expense 
can  lawfully  be  paid  from  no  other  fund.  (2) 
There  are  at  least  86,000  voters  in  the  City  of 
Detroit,  of  whom  there  are  at  least  5,000  foreign* 
born  electors,  who  have  taken  out  their  natural!* 
zaiion  papers,  or  declared  their  intention  to  bo 
come  citizens,  without  the  State  of  Michigan* 
That  large  numbers  of  persons  so  naturaliz^  in 
other  States  have  voted,  from  3  ear  to  year,  from 
five  to  forty  years,  within  the  City  of  Detroit, 
and  their  citizenship  has  been  open  and  notori- 
ous, and  tbeir  qualifications  as  electors  con- 
ceded. That  many  of  them  have  not  now  their 
citizenship  papers,  but  the  same  have  been  lost 
or  destroyed.  In  many  instances  it  would  be 
impossible  to  procure  certified  copies  of  the 
same,  or  any  record  evidence  of  their  issue; 
but  said  electors  are  able  to  procure  abundant 
evidence  of  the  exercise  of  the  rights  of  citizen- 
ship, and  of  electors.  That  under  laws  here> 
tofore  existing  these  men  have  been  able  ta 
produce  sufficient  evidence  of  their  rights  as 
electors,  but  that  the  Act  under  consideration 
here  practicnlly  disfranchises  these,  at  least 
15,000,  people,  who  are  in  fact  and  in  law 
qualified  voters  in  said  City.  (8)  That  this  law 
will  also  disfranchise  a  large  number  of  elec- 
tors, residents  of  Detroit,  who  do  business  out- 
side of  and  away  from  said  City,  as  such  per- 
sons will  necessarily  be  absent  from  the  City 
during  the  days  fixed  bv  this  Act  for  registra- 
tion. (4)  It  will  also  (^isfinnchise  those  pei^ 
sons  who  from  sickness  are  unable  to  appear 
before  the  boards  of  reirist ration  on  such  days. 
(5)  It  will  disfranchise  those  moving  from  one 
ward  to  another  arter  the  last  day  of  registration, 
who  are  electors  under  the  Consritution  and 
general  laws  of  the  State  as  to  qualifications  of 
voters.  (6)  That  there  are  at  present  five  duly 
elected  election  inspectors  in  each  of  the  pres- 
ent sixty-one  election  piecincts.  That  for 
these  reasons,  and  for  other  good  and  sub- 
si  Hutial  reasons  aiipearing  upon  the  face  of  tho 
law,  the  Act  is  inoperative,  hurrlensome,  un^ 
reasonable,  unconstitutional  and  void." 
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Upon  bearing  and  argument  of  this  matter 
upon  petition  and  answer,  we,  on  tbe  11th  day 
of  October,  1889,  denied  tbe  application  for  tbe 
writ.  The  reasons  for  so  doing  will  now  be 
stated. 

Tbe  first  objection,  as  to  expense,  we  did  not 
consider,  as  it  could  not  bfe  alleged  as  a  suffi 
cient  reason  for  not  obeying  a  valid  law. 

But  a  serious  difficulty  arises  in  the  outset, 
as  to  the  operation  of  tbis  law.  If  we  were 
concerned  only  with  tbe  question  of  dividinsr 
the  wards  of  tbe  City  into  election  districts 
containing  not  more  tban  800  electors, — cer- 
tainly a  desirable  thing, — tbere  could  be  no 
hesitation  in  grsnting  the  writ;  but  the  object 
of  this  Ijaw  is  not  simply  to  create  voting  dis- 
tricts when  tbe  electors  shall  not  Exceed  this 
snmber,  but  it  is  a  scheme  for  a  new  system 
of  regisi  ration,  and  requiring  that  all  persons 
sot  complying  with  the  rules  and  regulations 
of  sacb  registration  shall  not  be  permitted  to 
vote  under  any  circumstances  whatever,  under 
heavy  penalties.  The  machinery  for  the  ap- 
proaching municipal  election  is  not  provided 
by  the  Law.  except  as  it  undertakes  to  provide 
the  same  from  the  law  now  in  force,  and  which 
it  undertakes  to  repeal.  By  this  neglect  to 
povide  for  tbis  emergency,  we  think  tbe  Act 
is  inoperative.  There  are  now  61  election  dis- 
tricts, with  five  inspectors  in  each,  making  in 
all  805  inspectors.  Under  this  Act  there  must 
be  129  districts.  Under  section  1  of  tbe  Act, 
by  the  statement  of  votes  cast  in  November, 
1888,  found  in  relator's  petition,  tbere  are  but 
three  wards — ^the  Fourteenth,  Fifteenth  and 
Bixteentb — that  will  be  undisturbed.  In  tbe 
other  thirteen  wants  tbere  are  precincts  in  each 
that  cast  over  500  votes.  These  wards  must 
be  rearranged  and  subdivided,  and  120  districts 
created,  in  all,  therein.  Tbere  are  three  pre- 
dncts  each  in  the  remaining  wards.  An  in- 
spector cannot  act  out  of  bis  own  precinct;  and 
consequently  forty-five  of  those  now  in  office 
will  remain  in  these  three  wards,  as  before. 
But  of  tbe  remaining  260  inspectors  who  are  to 
act  in  tbe  120  disiricts  to  be  created,  none  of 
them  can  act  out  of  tbe  wards  or  precincts  in 
which  thoy  live.  As  far  as  their  duties  as  in- 
spectors or  election  are  concerned,  there  would 
he  no  trouble,  as  tbe  people  at  the  opening  of 
the  polls  would  have  an  undoubted  right  to  fill 
all  vacancies  by  election  on  the  spot,  or  to  cre- 
ate an  entire  new  board,  if  there  were  no  in- 
spectors left  in  such  precinct  by  the  new  di- 
vision and  arrangement  of  the  ward.  But  it  is 
different  with  buch  inspectors  acting  as  a  board 
of  registration  before  election  day.  The  au- 
thority to  fill  vacancies,  or  to  create  an  entire 
new  board  of  registration,  must  be  found  in 
the  laws.  There  is  no  inherent  right  in  the 
people  to  do  it  This  Law  makes  no  provision 
for  filling  any  vacancies  in  the  inspectors  act- 
ing under  the  present  law.  There  are  bat  260 
inspectors  for  l5i0  districts, — a  fraction  over 
two  for  each.  It  must  necessarily  happen  that 
in  the  new  sul)di vision  of  these  wards  some 
precincts  will  have  more  tban  their  proportion 
residing  within  their  limits,  and  some  less,  and 
some  will  have  none.  If  any  precinct  should, 
in  such  division,  be  left  without  any  inspectors 
residing  within  it,  tbe  inevitable  result,  under 
this  A(S,  would  be  the  disfranchisement  of  the 
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electors  of  such  precinct  for  want  of  registra- 
tion.   People  V.  Kopplekom,  16  Mich.  342. 

There  is  no  provision  in  tbis  Act  providing 
for  any  such  event,  and,  having  repealed  all 
other  ftegistration  Laws  in  the  Ciiy  of  Detroit, 
there  are  no  existing  statutes  to  aid  or  remedy 
the  difficulty. 

But,  in  my  view,  the  Law  is  unreasonable 
and  void  in  that  it  undertakes  to  disfranchise  a 
large  number  of  voters  through  no  fault  of 
their  own,  and  to  make  an  unjust  and  unlaw- 
ful distinction  between  the  rights  of  native- 
bom  and  naturalized  citizens  and  electors. 
Tbe  Constitution  authorizes  the  Legislature  to 
enact  laws  '*to  preserve  tbe  purity  of  elec- 
tion, and  guard  against  abuses  of  the  elective 
franchise;"  but  tbis  does  not  authorize,  by  di- 
rection or  indirection,  the  disfranchisomont. 
without  his  own  fault  or  negligence,  of  any 
elector  under  the  Constitution.     Article  7,  i$  6. 

The  Constitution  provi<ies  that  *'  in  all  elec- 
tions every  male  citizen,  every  male  inhahitant 
residing  in  this  State  on  the  S!4th  day  of  June, 
1885,  every  male  inhabitant  residing  in  the 
State  on  the  first  day  of  January,  1850,  who 
has  declared  his  intention  to  become  a  citizen 
of  tbe  United  States,  pursuant  to  the  laws 
thereof,  six  months  preceding  an  election,  or 
who  has  resided  in  the  State  two  years  and  six 
months,  and  declared  his  intention  as  aforesaid, 
and  every  civilized  male  inhabitant  of  ludian 
descent,  a  native  of  the  United  States,  and  not 
a  meml)er  of  any  tril)e,  shall  be  an  elector,  and 
entitled  to  vote;  but  no  citizen  or  inhabitant 
shall  be  an  elector)  or  entitled  to  vote  at  any 
election,  unless  he  shall  be  above  the  age  of 
twenty-one  years,  and  has  resided  in  this  State 
three  months,  and  in  the  township  or  ward  in 
which  he  olTers  to  vote  ten  days,  next  preced- 
ing such  election."  There  is  also  a  provision 
as  to  electors  in  tbe  army  or  navy,  not  neces- 
sary to  be  here  recited.     Article  7,  §  1. 

By  this  section  of  the  Constitution  it  will  be 
noticed  that  tbere  are  five  distinct  classes  of 
persons  who  are  made  electors,  and  the  only 
qualification  to  any  of  these  classes  is  that  the 
elector  shall  be  of  age,  and  have  resiried  in  the 
Slate  three  months,  and  in  the  township  or 
ward  where  he  offers  to  vote  ten  days^  next 
preceding  the  election.  It  cannot  be  for  a  mo- 
ment contended  that  by  section  6  of  article  7 
the  framers  of  the  Constitution  intended  to 

five  the  Legislature  the  power  to  arbitrarily 
isfranchise  any  elector  who  is  such  under  sec- 
tion 1  of  tbe  same  article,  or  to  make  any  dif- 
ference between  tbe  rights  of  any  of  the  classes 
of  electors  therein  specified,  or  to  put  obstacles 
in  tbe  way  to  the  ballot-box  for  one  class,  while 
the  road  is  left  open  to  another.  The  laws  to 
regulate  elections,  and  to  preserve  their  purity, 
and  to  guard  a;zainst  abuses  of  the  elective 
franchise^,  must  be  reasonable,  uniform  and 
impartial,  and  must  be  calculated  to  facilitate 
and  secure,  rather  than  to  subvert  and  impede, 
tbe  exercise  of  the  right  to  vote.  Capen  v. 
Foster,  12  Pick  4h8.  Ijct  us  examine  the  Act 
before  us.  See  Local  Laws  1889,  p.  994.  Tbe 
plan  of  registration  under  tbis  Law  is  exten- 
sive and  minute  in  its  details.  In  this  discus- 
sion we  shall  only  concern  ourselves  with  its 
general  features  and  results.  It  provides  that 
m  the  year  1889,  and  again  in  1892,  and  every 
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fourth  year  tbereacter, — striking,  by  design  or 
accident,  a  presidential  election  year, — there 
shall  be  a  new  and  complete  ereneral  regiM ra- 
tion of  voters  in  the  City  of  Dttro  t.  And  it 
is  made  the  duty  of  every  elector  to  see  that  his 
name  is  registered  in  compliance  with  the  re- 
quirements of  the  Law;  and  he  shall  not  be 
deemed  to  have  acquired  a  legal  residence  in 
the  precinct  unless  he  has  so  caused  himself  to 
be  registered;  ''nor  shall  any  ballot  be  received 
by  the  inspectors  at  any  election,  under  any 
pretense  whatever,  unless  the  name  of  the  per^ 
son  offering  such  ballot  shall  have  been  entered 
in  the  register  of  the  precinct  in  which  he 
claims  to  vote  as  herein  provided."  Sections 
8  and  4.  The  elector  must  personally  apply  to 
the  board  for  registration,  and  such  board 
"shall  examine  each  applicant."  Persons  who 
will  be  of  age  on  election  days,  having  the 
other  qualifications  of  electors,  may  be  entered 
on  the  register.  "Every  applicant,'in  the  years 
when  a  general  new  registration  is  required, 
who  has  commenced  to  reside  in  such  precinct, 
and  who  has  resided  therein  at  least  two  days," 
if  he  be  otherwise  qualified,  shall  be  entered 
on  the  register,  and  can  vote  on  election  day, 
if  he  has  resided  therein  ten  full  days  next  pre- 
ceding. Section  7.  The  meeting  of  these 
boards  of  registration  for  1889,  ana  for  1802, 
and  every  four  years  thereafter,  is  first  to  be 
held  on  the  first  Monday  of  October,  at  which 
time  the  board  sits  for  four  days,  and  also 
again  one  day,  on  the  fourth  Monday  of  Octo- 
ber. 

The  law  makes  no  provision  for  any  other 
registration  in  the  years  of  this  new  or  general 
registiation.  In  this  year  the  fourth  Monday 
of  October  came  on  the  28th,  and  the  city  elec- 
tion on  the  5th  of  r>Jovember,  there  being  seven 
day»  between  the  last  day  of  registration  and 
election  day;  but  whenever  the  month  of  Oc- 
tober begius  on  Sundav,  Monday  or  Saturday, 
more  than  ten  days  will  ensue  between  the  last 
day  of  registration  and  the  day  of  election; 
and,  as  the  Act  requires  that  the  elector  must 
have  actually  resided  in  the  precinct  two  days 
before  his  name  can  be  entered  on  the  registry 
book,  this  Act,  in  the  years  of  general  registra- 
tion, will  disfranchise  every  voter  who  has  not 
resided  in  his  ward  nineteen  or  more  days,  in 
the  precinct,  before  election  day,  whenever  the 
month  of  October  t)e.irins  on  either  one  of  these 
three  days.  For  instance,  in  1888,  October 
began  on  Monday.  The  fourth  Monday  was 
the  22d.  The  general  election  day  was  No- 
vember 6,  leaving  fourteen  full  days  between 
the  last  day  of  refdstration  and  election;  and, 
adding  the  two  days,  every  elector  not  residing 
within  the  precinct  for  sixteen  full  days  be- 
fore the  dav  of  election,  under  this  Act,  would 
have  been  deprived  of  his  vote.  This  would  be 
in  direct  conflict  with  the  Constitution,  which 
makes  him  an  elector  upon  a  residence  of  ten 
davs.  No  such  requirement  as  this  is  reason- 
able. There  is  no  good  reason  whv  the  boards 
of  registration  cannot  sit  within  the  ten  days 
before  election,  and  thereby  preserve  to  each 
elector  his  constitutional  right.  Nor  is  this  all. 
If  the  Le^sluture  can  make  the  residence 
twelve  or  sixteen  days,  it  can  make  it  a  month, 
three  months,  or  one  year.  This,  in  my  opin- 
ion, cnnnot  be  done  indirectly,  under  the  guise 
of  regulation,  any  more  than  it  can  be  donedi- 

7  L.  R.  A. 


rectly,  as  a  mere  exercise  of  the  legislative  will. 
And  no  one  will  contend  that  the  LegisHtuie 
cotild  prescribe  by  statute  that  a  resident  of  the 
City  of  Detroit  must  reside  in  a  precinct  twelve 
days,  sixteen  days  or  a  month,  before  his  bal- 
lot could  be  legally  taken  on  election  day,  in 
the  face  of  the  Constitution,  which  provides 
that  he  need  reside  therein  but  ten  days. 

But  more  unreasonable  yet  is  this  Act  in  that 
it  contains  no  provision  by  which  a  person  who 
is  sick  or  absent  on  the  days  of  regislnitiun  can 
vote  on  election  day.  It  may  be  said,  with 
some  show  of  reason,  perhaps,  that  a  person 
who  is  absent  on  the  registration  days  is  him- 
self in  fault,  in  not  returning  to  his  home,  and 
complying  with  the  regulations  which  the  Leg- 
islature have  a  right  to  prescribe;  but  the  man 
who  is  ill,  and  unable  to  attend  the  meetings 
of  the  board,  but  who  is  able  to  be  out  on  the 
day  of  election,  is  deprived  of  his  ballot,  and 
for  no  good  reason,  that  I  can  see.  A  nd  neither 
do  I  think  there  is  an v  necessity  of  disfranchis- 
ing a  large  number  oi  busine^ss  men,  who  will 
be  disfranchised  unless  they  drop  important 
business,  and  travel  many  miles  to  be  registered 
some  seven  or  more  days  before  election.  There 
are,  under  this  law,  but  five  davs  in  the  whole 
year  that  an  elector  can  cause  hh  name  to  be 
placed  on  the  registry  list;  and  this,  unmia- 
takably,  by  the  provisions  of  the  Act,  he  muat 
do  personally. 

The  language  of  the  Supreme  Court  of  Ohio» 
in  speaking  of  a  similar  statute  of  that  State, 
which  was  by  that  court  unanimously  declared 
unconstitutional,  seems  very  appropriate  here: 
"It  will  be  seen  by  the  above  there  are  but 
seven  [five]  days  in  the  year  when  voters  can 
register.  .  .  .  There  is  no  provision  for  regis- 
tering at  pleasure  during  the  earlier  part  of  the 
year,  and  no  provision  for  proving  his  qualifi- 
cations on  election  day,  and  voting."  And  It 
is  declared  that  '*  *no  vote  shall  be  received  at 
any  election  aforesaid  unless  the  name  of  the 
person  offering  to  vote  be  on  the  retristry.'  etc. 
A  voter  who  is  the  oldest  inhabitant  of  the 
wanl,  and  an  elector  in  it  for  the  greater  part 
of  his  lifetime,  cannot  vote  if  from  absence, 
however  necessary  or  unintentional,  during  the 
seven  days,  his  name  is  not  on  the  registry. 
Many  absentees  mav  get  home  to  vote,  and,  if 
they  were  afforded  opportunities  during  the 
year,  might  also  register,  whose  right  of  suf- 
irage  muat  necessarily  be  loat  undc;r  the  Act. 
How  many  mechanics  may  be  absent,  pursuing 
their  trades,  during  the  seven  da}S?  A  large 
number  of  persons  will  be  away  on  steam- 
boat and  other  sailing  craft,  and  elsewhere, 
earning  a  support.  A  large  number  of  stu- 
dents, a  great  manv  of  the  class  usually  termed 
'commercial  travelers,'  will  be  away,  perhaiw 
planning  their  trips  to  be  home  on  election  dav. 
A  large  number  of  citis^ns  in  government  em- 
plojr,  at  Washington  and  elsewhere,  will  be  at 
their  posts  of  duty,  and  may  return  to  vote,  but 
would  hardly  have  the  opportunity  to  return 
on  a  different  day  to  register.  Even  the  mem- 
bers of  this  court  might  be  unable  to  register, 
without  a  decided  detriment  to  the  public  busi- 
ness, and  mieht  be  compelled  to  elect  l)etween 
the  neglect  of  importatit  official  duties  and  the 
loss  of  suffrage."  Daggett  v.  Hudson,  48  Ohio 
St.  548,  1  West.  Rep.  789. 

There  is  no  State  in  the  Union  that  has  ever 
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goattioed  ft  law  like  thfn,  except  Illinofs.  All 
of  the  Registration  Ijaws  that  bave  been  upheld 
bf  the  courts  of  otber  States  have  contained 
some  proTision  by  which  a  sick  or  absent  voter 
might  not  necessarily  be  disfranchised,  except- 
ing the  Law  of  1885  in  Illinois.  See  People  v. 
Eofman,  110  HL  687,  8  West.  Hep.  522. 

In  Massachusetts  the  board  must  be  in  session 
one  hour  on  the  day  of  election.  Oapen  v. 
Fatter,  12  Hck.  485. 

In  Iowa  an  elector  unregistered,  bat  other- 
wise qualified,  is  permitted  to  vote  upon  show- 
ing a  proper  reason  for  not  having  registered  in 
time,  and  furnishing  the  affidavit  of  a  regis- 
tered voter  ri  to  his  proper  residence.  Ed- 
tnondt  Y.  Btiubury,  28  Iowa,  267. 

The  Election  Law  of  Kansas  provides  that 
the  registry  siiall  close  ten  days  before  election, 
but  permiis  the  voter  to  register  at  all  times 
during  the  year,  exc^t  on  these  last  ten  days. 
State  T.  ButtB,  81  Kan.  587.  See  also  Rev. 
SUt.  Me.  95;  Rev.  N.  J.  p.  864,  §  152;  Supp. 
Code  Md.  240  et  eeg.;  Code  Ala.  p.  280,  §  288; 
Dig.  Laws  Ark.  1874,  p.  471,  §  2828. 

In  Mississippi  registration  is  required;  and 
the  registration  lists  are  to  be  kept  by  the  clerk 
of  the  circuit  court,  "and  any  person  not  on 
the  lists  may  appear  at  any  time  before  the 
derk  and  be' registered." 

In  Kentucky  a  clause  in  a  Registration  Law 
applying  only  to  the  City  of  Louisville,  which 
|m>vided  that  the  elector  must  reside  in  the 
cit^  one  year  preceding  the  election,  was  held 
void  because  the  Constitution  required  but  six- 
ty days'  residenf*e  in  a  precinct,  and  one  year 
in  Jefferson  County.  The  balance  of  ttie  law 
was  sostdincd,  but  reffistratlon  was  permitted 
by  the  Act  within  the  uist  three  days  preceding 
the  election.     Com.  v.  McCldland,  83  Ky.  686. 

The  Registry  Act  of  Missouri  requires  the 
registration  of  voters  to  be  completed  ten  days 
berore  the  election,  but  this  is  also  a  constitu- 
tional requirement. 

In  California  the  elector  may  >iave  his  name 
entered  on  the  list  at  any  tim(  before  the  poll 
of  the  election  is  opened;  but,  il  hi  does  not  do 
this  thirty  days  before  election,  he  must  show 
a  good  reason  why  he  did  not  procure  the  en- 
rollment of  his  name  previous  to  said  thirty 
dayiL  People  v.  Laine,  88  Cal.  55;  Webster  v. 
Bymee,  84  Cal.  278. 

In  New  York,  as  to  cities,  under  the  Law  of 
1805,  the  board  of  registration  met  on  Monday 
before  election,  whicn  is  the  day  before;  and 
under  the  Amendment  of  1872  the  registry  is 
completed  on  the  Saturday  night  before  elec- 
tion. The  question  of  Its  constitutionality  has 
Dot  been  raised 

In  Byler  v.  Ai^her,  47  HI.  101,  it  was  held 
that  the  Registry  Law  of  Illinois  was  valid; 
hut  under  that  Act  the  non-registered  voter 
was  allowed  to  vote  on  making  proof,  in  the 
manner  prescribed  in  the  Statute,  of  his  right 
to  vote,  without  showing  any  excuse  for  not 
registering. 

In  People  ▼.  Hoffman,  116  111.  587,  8  West. 
Rep.  522,  a  law  was  su<itained  which  provided 
for  the  close  of  registration  on  the  third  Tues- 
day before  election;  but,  under  the  Constitu- 
tion of  that  State,  a  man  must  reside  in  the 
voting  precinct  thirty  da^s  before  election. 
I^othing  is  said  in  the  opinion  as  to  persons  ab- 1 
sent  or  sick  upon  the  days  of  registration,  but  I 
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the  law  makes  no  provision  for  an  after  regis- 
try by  sick  electors. 

In  WisconMn  a  Registry  Law  providini;  that 
no  vote  should  be  received  at  any  general  eleo- 
tion  unless  the  name  of  the  person  offering  to 
vote  be  on  the  registry  as  completed  by  tbe 
board,  except  in  the  case  of  a  person  becoming 
a  qualified  voter  of  the  election  district  after 
the  last  day  for  the  completion  of  tbe  registry, 
who  might  vote  on  making  certain  specitled 
proof  01  that  fact,  was  held  unconstitutional 
because  it  gave  no  opportunity  for  sick  and 
absent  persons  to  register  and  vote  after  the 
completion  of  the  registry  lists.  DeiU  v.  Ken* 
nedy,  49  Wis.  555. 

Under  this  Act,  as  shown  bv  Taylor,  J.,  in  a 
dissenting  opinion  at  page  5o9,  49  Wis.,  the 
sick  or  absent  person,  bieing  advised  of  the 
days  of  registration,  could  send  his  ap- 
plication by  writing.  But  in  the  Act  before 
us  this  cannot  be  done.  The  Registry  Law  of 
Pennsylvania  permits  an  unregistered  voter  to 
prove  his  qualifications  and  vote  on  election 
day.    He  Election  of  McDonougli,  105  Pa.  490. 

tn  Connecticut  (see  Hyde  v.  Brush,  34  Conn. 
454),  it  appears  from  the  opinion  filed  in  that 
case  that  the  registry  lists  must  be  closed  on 
Wednesday  of  the  week  preceding  the  election, 
which  would  be  from  four  to  five  days;  but  it 
is  not  stated  what  tbe  opportunities  are  for 
registering  before  that  time.  In  our  own  State 
the  provision  as  to  sick  and  absent  voters  is 
well  known;  and  so  far  no  great  abuse  to  the 
elective  franchise  has  been  developed  from  the 
exercise  of  the  privileere  therein  granted,  of 
registering  on  election  day.     How.  Si  at.  §  98. 

The  object  of  a  Registry  Law,  or  of  any  law 
to  preserve  the  purity  of  the  ballot-box,  and  to 
guard  against  abuses  of  the  elective  franchise, 
is  not  to  prevent  any  qualified  elector  from  vot- 
ing, or  to  unnecessarily  hinder  or  impair  his 
privilege.  It  is  for  the  purpose  of  preventing 
fraudulent  voting.  In  order  to  prevent  fraud 
at  the  ballot-box,  it  is  proper  and  legal  that  all 
nee<lfiil  rules  and  regulations  l)e  made  to  that 
end;  but  it  is  not  necessary  that  such  rules  and 
regulations  shall  be  so  unreasonable  and  restric- 
tive as  to  exclude  a  lare:«i  number  of  legal  vot- 
ers from  exercising  their  franchi^^e.  Nor  caa 
the  Legislature,  in  attempting  ostensibly  to 
prevent  fraud,  disfranchise  legal  voters  with- 
out their  own  fault  or  negligence.  The  power 
of  the  Legislature  in  such  cases  is  limited  to 
laws  regulating  the  enjoyment  of  the  right,  by 
facilitating  its  lawful  exercise  and  by  prevent- 
ing its  abuse.  The  right  to  vote  muKt  not  be 
impaired  by  the  regulation.  It  must  be  reg- 
ulation, not  destruction.  Page  v.  AVen,  58 
Pa.  338;  DeVs  v.  Kennedy,  49  Wis.  555;  Bd- 
nwnds  v.  Banbury,  28  Iowa,  287;  Monroe  ▼. 
Collins,  17  Ohio  St.  666,  685;  Dag(/ett  v.  Hud- 
son,  48  Ohio  8t.  648,  1  West.  Hep.  7o9;  Sttte 
V.  Bak<ir,  88  Wis.  71;  State  v.  Butts,  81  Kan. 
554. 

These  authorities  all  tend  In  one  direction. 
They  hold  that  the  Legislature  has  the  right  to 
reasonably  regulate  the  right  of  suiTrasre,  as  to 
the  manner  and  time  and  pl»ce  of  voting,  and 
to  provide  all  necessary  and  leasonable  rules  to 
establish  and  ascertain  by  proper  proof  the 
right  to  vote  of  any  person  offering  his  ballot, 
but  has  no  power  to  restrain  or  abridge  the 
right,  or  unnecessarily  to  impede  its  free  exer- 
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cise.  This  Iaw  before  us  disf ranch ises  every 
person  too  ill  to  attend  the  board  of  re.^^istra- 
tion,  and  iin reasonably  and  unnecessarily  re- 
quires persons  whose  business  duties,  public  or 
private,  are  outside  of  Detroit  to  return  home 
to  reiQ:ister  as  well  as  to  vote,  making  two  trips 
when  only  one  ought  to  be  required. 

This  Act  is  also  not  impartial.  It  seems  to 
be  aimed  especially  at  naturalized  voters,  and, 
taken  all  in  all,  was  fitly  characterized  by  one 
of  the  counsel  as  "an  Act  to  disfranchise  a 
large  number  of  the  legal  voters  of  the  City  of 
Detroit."  In  providing  pniticularly  and  mi- 
nutely for  the  forms  of  entry  in  the  books  of 
registration  (see  g,:^  5-8),  subdivision  A  of  sec- 
tion 8  provides:  "h.  In  the  column  head- 
ed 'Court,*  the  designation  of  the  court  in 
which,  if  natuTHlized,  such  naturalization  was 
bad,  or,  if  a  declaration  of  intention  was  made, 
the  nnme  of  the  court  from  which  the  ccrtificaie 
was  issued,  and  if  the  applicant  claims  the 
right  to  be  registered  and  vote  as  a  naturalized 
citizen,  or  because  he  has  declared  his  intention 
six  montlis  or  more  prior  to  the  election,  he 
must  produce  the  proper  certiflcaie  of  such 
nnturalization,  or  declaration  of  intention,  or 
SHiisfactory  evidence,  other  than  by  the  oath  of 
the  applicant,  mast  be  produced,  thnt  the  same 
was  issued."  By  another  subdivision  of  the 
■ame  section  there  must  be  set  down  in  this 
book  tile  'Mate  of  papers,"  the  time  of  such 
naturalization  or  the  making  of  the  declaration 
'*as  appears  by  the  certificates,  or  other  duly 
authenticated  evidence."    Subdivision  g. 

The  essence  of  these  requirements  is  that  the 
naturalized  vot(  r  must  produce  his  certificate, 
or  show,  by  evidence  other  than  his  own  oath, 
that  such  a  certificate  was  issued.  And  it 
would  seem  that,  if  he  cannot  procure  from 
the  records  of  the  court  evidence  that  such  a 
ceriiticate  was  issued,  or  declaration  of  inten- 
tion made,  he  must  produce  some  person,  be- 
sides himself,  who  was  present  when  the  decla- 
ration was  made  or  certificate  issued.  Perhaps, 
under  a  liberal  construction  of  the  law,  one 
who  could  swear  that  he  had  seen  the  certificate 
would  be  a  suflicient  witness;  but  how  is  he  to 
testify  to  the  date,  and  the  parLicular  court  that 
issued  it,  or  that  it  was  genuine?  Why  should 
a  person  clniming  to  be  an  elector  by  naturali- 
sation be  debarred,  if  he  has  lost  his  certificate, 
from  establishing  such  fact  by  his  own  oath? 
A  person  may  swear  that  he  is  native  bom,  and 
be  is  not  required,  also,  to  prove  this  fact  by 
someone  else,  before  he  can  be  registered;  but, 
if  he  wishes  to  sitow  that  he  is  an  elector  by 
naturaliziition,  he  is  presumed  to  be  unable 
himself  to  tell  the  truth  under  oath,  and  must 
be  corroborated  by  someone.  The  ea$«iest  way 
for  a  person  of  this  cIhss,  wishing  to  cast  a 
fraudulent  vote,  would  simply  be  to  swear  that 
be  was  bom  in  the  United  States;  and  in  such 
case  a  perjurer  is  put  to  loss  trouble  to  get  on 
the  registry  list  than  an  honest  man  who  desires 
to  show  that  he  has  been  naturalized,  but  who, 
unfortunately,  has  lost  the  record  evidence  of 
such  naturalization.  This  distinction  between 
native-born  and  naturalized  electors  is  an  un- 
fair one,  and,  as  above  shown,  entirely  unnec- 
cssiiry  in  ord<'r  to  prevent  fraud.  Its  tendency 
will  be  to  disfranchise  honest  men,  and  induce 
dishonest  men  to  t>erjure  themselves.  Seotioo 
IB,  in  reference  to  removals  from  one  precinct 
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to  another,  and  the  necessary  steps  to  become 
registered  in  such  cases,  seems  to  be  most  un- 
reasonable and  unnecessary;  but  perhaps  this 
is  within  the  power  of  the  Legislature,  as  it  ia 
not  absolutely  impossible  to  comply  with  it. 
But,  iu  relation  to  naturalized  voters,  the  verj 
men  who  have  probably  lost  tbeir  certificates, 
and  cannot  now  replace  them,  are  elderly  men,, 
who  have  been  naturalized  for  many  ^ears,  and 
have  exercised  the  elective  franchise  m  Detroit, 
without  question,  for  upward  of  a  quarter  of  a 
century.  They  have,  many  of  them,  no  doubi, 
forgotten  the  particular  name  of  the  court  in 
which  they  took  out  their  papers;  and  to  prove 
their  issue  by  someone  other  than  themselves 
would  be,  in  some  instances,  impossible.  A 
Uw  that  treats  these  men  as  men  wuose  oaths 
cannot  be  taken  in  their  own  interest,  while  it 
permits  a  native-born  citizen  to  prove  his  siand- 
ing  as  a  voter  by  his  own  test'm^/ny,  cannot 
receive  my  sanction,  as  I  believe  such  a  re- 
quirement to  be  not  only  unjust,  but  unconsti- 
tutional, unless  applied  U)  all.  Another  dis- 
tinction may  also  be  noted.  A  native-t>oro 
citizen,  becoming  of  age  between  the  last  day 
of  registration  an  1  the  election,  is  permitted  to 
vote;  but  a  foreign-bom  citizen,  who  has  taken 
out  ids  first  papers,  and  whose  right  to  fuU 
citizenship  or  the  elective  franchise  will  ripen 
between  the  completing  of  the  registry  list  and 
the  opening  of  the  polls,  cannot  vote. 

In  this  minute  and  detailed  plan  of  registra- 
tion, with  its  provisions  for  an  elaborate  regis- 
try book,  only  two  dashes  of  voters  are  recog- 
nized, to  wit,  native-born  and  naturalized^ 
Three  classes  of  electors,  under  the  Constitu- 
tion, are  provided  for,  unless  Indians  are  to  be 
classed  with  the  native-bora  citizens,  without 
any  particular  designation  of  their  own;  and 
the  male  inhabitant  residinj^  here  in  1850,  ^ho 
had  declared  his  intention  six  months  before  an 
election,  is  to  be  classed  with  naturalized  vot- 
ers, and  treated  the  same  as  the  rest.  But  it  is 
quite  possible  that  there  are  persons  now  living 
in  the  City  of  Detroit  who  were  "  white  male 
inhabitanU"  of  this  State  in  1835.  A  man 
twenty-one  years  old  then  would  be  seventy* 
five  now.  This  class  were  not  required  to  be 
native  bora,  nor  naturalized.  They  were  made 
voters  because  they  resided  here  at  that  date. 
There  deems  to  be  no  place  for  such  as  ihese 
in  this  Registry  Law,  unless  they  are  native 
born,  or  can  establish  their  naturalization. 
And  it  is  by  no  means  certain  that  the  term 
"inhabitant  would  not  include  all  those  who 
had  a  residence  or  fixed  settlement  and  home 
in  Michigan  in  ISB^,  although  not  then  of  age, 
if  they  have  since  lived  in  Michigan.  If  so,  a 
larger  number  of  voters  would  be  affected  by 
this  Act,  as,  strictly  following  the  law.  they 
are  disfranchised  by  it. 

In  my  opinion,  no  Registry  Law  is  valid 
which  deprives  an  elector  of  his  constitutional 
right  to  vote  by  any  regulation  with  which  it 
is  impossible  for  him  to  compljr.  No  elector 
can  lose  his  right  to  vote,  the  highest  exercise 
of  the  freeman  s  will,  except  by  his  own  fault 
or  negligence.  If  the  Legislature,  under  the 
pretext  of  regulation,  can  destroy  Ibis  consti- 
tutional right  by  annexing  an  additional  quali- 
fication as  to  the  number  of  days  such  voter 
must  reside  within  a  precinct  before  he  can 
vote  therein,  or  any  other  requisite,  in  direct 
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oDrosition  to  any  of  the  constitutional  require- 
ments, then  it  can  as  well  require  of  the  elector 
entirely  new  qualifications,  independent  of  ibe 
Constitution,  before  tbe  right  of  suffrage  can 
be  exercised.  If  the  exigencies  of  the  times 
are  such,  which  I  do  not  believe,  that  a  fair 
and  honest  election  cannot  be  held  in  Detroit, 
or  in  any  other  place  in  our  State,  without 
other  qualifications  and  restrictions  upon  both 
native  born  and  naturalized  citizens  than  these 
now  found  in  or  authorized  by  the  Constitution, 
then  the  remedy  is  with  the  people  to  alter  siich 
Constitution  by  the  lawful  methods  pointed  out 
and  permitted  by  that  instrument.  This  dis- 
position to  hamper  and  abrid^  the  rights  of 
the  people  to  fpvern  themselves,  upon  tne  the- 
ory that  certain  communities  are  unfit  to  con- 


trol their  own  local  affairs,  which  seems  to  be 
growing  more  prevalent  in  our  legislative 
bodies  m  this  country,  must,  nevertliieless,  if 
the  idea  be  a  correct  one,  be  exercised  in  rea- 
son, and  within  constitutional  limits. 

This  Law  being,  in  the  respects  pointed  out 
both  unreasonable  and  in  conflict  with  the  Con- 
stitution, and  it  being  apparent  that  r.he  Le^iis- 
lature  would  not  have  enacted  the  other  portionfi 
of  the  Act  had  it  foreseen  that  theccurtp  wruld 
declare  these  parts  unconstitutional,  ^he  *fi?it*ls 
Act  mtiitfaU,  and  be  held  vncon8tffoh'f»7ial  and 
void,  DelU  v.  Kennedy,  49  Wis.  500,  and  cases 
cited;  Dufjgett  v.  Hudeon,  48  Ohio  8t.  548.  1 
West.  Rep.  789;  Brooke  v.  ffydom  (Mich.)  4d 
N.  W.  Rep.  1122. 

The  other  Justices  coacuired. 
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TERRITORY  of  Montana,  ex  rd.  BOARD  I 

OF    COMMISSIONERS   OP  CHO- 

TEAU  COUJSTY,  Beept., 

BOARD  OF  COMMISSIONERS  OF  CAS- 
CADE  COUNTY.  Appt. 

(8  Mont.  806.) 

1«  The  Oaimty  of  Cascade  under  the  Aot  of 
September  12, 1687,  providing'  that  it  '^shallbe  lia- 
ble fur,  and  shall  pay,  the  sum  of  $90,000"  to  the 
Ooanty  of  Choteau  from  which  it  was  created, 
giving  it  the  option  to  cause  warrants  to  be  is- 
ned,  which,  on  beinflr  indorsed  **Not  paid  for 
want  of  funds,*^  shall  l)ear  interest,  or  to  issue 
coupon  bonds  and  sell  them,  cannot  disohargre  the 
debt  by  delivery  of  the  bonds,  but  if  it  issues  tbe 
bonds  must  convert  them  into  cash  and  pay  the 
debt. 

£•  When  the  lie^islature  direets  a 
coaniy  to  pay  money  to  another  coun- 
ty^  and  directs  the  county  commissioners  to 


raise  it  bylssuinir  either  warrants  at  ^heir  fini 
general  session  or  coupon  bonds  as  n'^r  as  may 
be  in  conformity  to  tbe  Genera)  Law,  "b?  re^'usal 
of  the  commissioners  to  take  uctlon  in  the  matter 
at  either  their  first  or  second  moesing  af^er  the 
direction  is  given  constitutes  a  case  of  siopey 
**withbeld  by  an  unreasonable  and  vexaiious  de> 
lay,**  and  it  will  bear  interest  from  .he  date  of 
tbe  second  meeting  at  the  rate  of  10  per  v^eat  per 
annum,  under  Mont.  Oomp.  Stat.,  •  1287. 

8.  When  the  law  itself  imposss  a  dnty 
cm  eoonty  commissioners  as  such,  and 
they  are  not  appointed  thereto  by  the  county^ 
the  county  will  not  be  responsible  for  their  breach 
of  duty,  or  for  their  nonfeasance  or  misfeasance 
in  relation  to  such  duty. 

4.  Under  the  Orfl^anic  Aet  of  Cascade 
County*  which  imposes  upon  its  Commissionera 
the  duty  of  selecting  which  of  two  metocKlK  stall 
be  adopted  in  the  payment  of  ita  uidebtedneea 
(the  issuance  of  either  warrants  or  bonds)i  and 
declares  what  they  shall  do  when  tLey  have  de- 
termined which  method  they  will  adopt,  Inas- 


KOTE.— AfandamtM  to  enforce  a  ptibHe  Avty. 

In  mandamus  to  enforce  a  purely  public  duty, 
not  due  tbe  government  as  such,  any  pri\^te  per- 
son may  move  a^  relator.  State  v. Weld,  38  Bl inn.  420. 

Mandamus  is  the  proper  remedy  to  <K>mpel  the 
mayor  and  council  of  a  city  to  execute  duties  im- 
posed upon  them  as  to  which  they  are  allowed  no 
discretion.  State  v.  Shakespeare,  41  La.  Ann.  — ^  6 
BoLBep.60BL 

An  aitemative  writ  of  mandamus  to  compel  the 
performance  of  a  public  duty  by  an  oiBcer,  that  is 
eoupied  with  the  expenditure  of  the  general  fund 
of  a  county,  should  allege  that  there  is  sufficient 
money  belonging  to  the  fund  that  can  legally  be 
appropriated  to  the  purpose.  Miller  v.  State  (KanJ 
S  Pac.  Rep.  89ft. 

A  formal  demand  and  refusal  are  not  a  necessary 
preliminary  to  the  filing  of  a  petition  for  manda- 
mus to  compel  the  performance  of  a  public  duty 
whkdi  the  law  requires  to  be  done.  People  v. 
Board  of  Education  of  Upper  Alton  School  Dlst. 

uriiLna. 

When  executive  officers  of  the  government  r^ 
fnse  to  act  in  a  case  at  all,  or  when  by  special  stat- 
ute or  otherwise  a  mere  ministerial  duty  is  imposed 
npon  them  that  is  a  service  which  they  are  bound 
to  perform  without  further  question,  then,  if  they 
refuse,  a  mandamus  may  be  issued  to  compel  them. 
United  States  v.  Black,  128  U.  8. 40  (88  L.  ed.  86i). 

^  L.  R.  A. 


A  minlsteiial  duty  on  the  part  of  a  public  officer* 
the  discharge  of  which  may  be  compelled  by  man- 
damus, is  some  duty  imposed  exprtissly  by  law,  not 
by  contract,  or  which  arises  neceaMk<iiy  as  an  inci- 
dent to  the  office,  involving  no  disoreuon  in  its  ex- 
ercise, but  mandatory  and  imperative.  State  v- 
Whltesides,  3  L.  R.  A.  777  and  note.  80  8.  a  679. 

Mandamus  is  the  proper  proceeding  when  a  party 
has  a  legal  right  to  the  enjoyment  of  *?hich  the  di»- 
chargeof  a  ministerial  duty  on  the  part  of  a  public 
officer  who  refuses  to  perform  it  is  necessary,  and 
the  party  has  no  other  adequate  remedy.    /Md. 

Mandamus  will  Ue  to  compel  the  payment  of 
warrants  drawn  upon  a  county  treasurer,  who  had 
funds  sufficient  to  pay  them  on  their  presentation. 
Bush  V.  Gelsy,  16  Or.  866. 

In  mandamus  proceedings  to  compel  the  board 
of  supervisors  to  make  provision  for  the  payment 
of  a  claim  previously  allowed  by  them  aeainst  tha 
county,  it  is  competent  to  set  up  in  defense  the  in- 
validity of  the  claim  originally,  or  to  plead  the  Stat- 
ute of  Limltatlona,  or  both.'  Board  of  Supra,  v.  Cat- 
lett  (XtL.)  13  Va.  L.  J.  Oil. 

Mandamus  to  public  officer;  application  for;  real 
party  in  interest:  when  may  issue,— see  no£«  to  Unit- 
ed Slates  V.  Hall  (B.  C.)  1  L.  R.  A.  788. 

To  enforce  public  duties,  see  note  to  Commercial 
n.  Teleg.  Go.  v.  New  Bngland  Teleph.  ft  Teleg.  Go. 
(yt.)6L.B.A.lCL  « 


See  also  14  L.  R.  A.  253. 
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muoh  as  they  derive  their  power  from  the  law 
alone  and  none  of  It  comes  from  the  County,  the 
County  cannot  be  liable  for  interest  on  the  debt 
for  failure  of  the  Commissioners  to  take  action, 
although  in  violation  of  the  plain,  imperative 
mandate  of  the  Statute. 

6.  Under  Comp.  Stat.,  p.  870, 8  847,  pro- 
viding^ that  a  county  attorney  shall  re- 
ceive certain  fees  to  be  taxed  as  costs  for  col- 
lections made  for  tbe  county,  such  foes  may  be 
taxed  in  a  proceeding  by  writ  of  mandate  to 
compel  the  payment  of  money  into  the  treasury 
as  well  as  in  an  action  brought  for  recovery  of 
the  money. 

6.  A  county  attorney  not  beings  en- 
titled under  Comp.  Stat.,  p.  870,  fi  847,  to  more 
than  $l,2ii0  in  fees,  the  amount  of  fees  already  re- 
ceived by  him  must  be  deducted  from  $1,200  and 
the  balance  only  taxed  in  his  favor  in  any  given 
case  where  the  percentage  allowed  would  make 
the  total  more  than  that  sum. 

(February  2, 1889.) 

APPEAL  by  defendant  from  a  decree  of  the 
Disiiict  Court  for  Meagher  County  graot- 
ing  a  writ  of  mandamus  directing  it  to  provide 
for  and  pay  certain  money  according  to  the 
direction  oi  the  Legislature,  and  from  an  order 
upon  motion  to  relax  costs.     Affirmed  in  part. 

The  facts  are  fullv  stated  in  the  opinion. 

Hesftrs,  Wade»  ^oole  ft  Wallace*  for 
appellant: 

I  This  debt  is  created  by  virtue  of  the  Act 
alone.  Hence  no  more  money  can  be  taken 
from  Cascade,  direcily  or  indirectly,  than  is 
ordered  to  be  paid  by  the  terms  of  the  Act  it- 
self. 

Laramie  Oo.  T.  Albany  Co.  92  U.  8.  807  (23 
L.'ed.  552). 

The  legislature  having  created  tbe  debt,  it 
has  entire  control  both  of  the  manner  and 
means  of  its  payment. 

Sftarp  V.  Contra  Costa  Go.  84  Cal.  291. 

This  writ,  in  effect,  requires  tbe  payment  of 
a  greater  d^bt  than  the  Act  A  vindication  of 
this  mandate  of  tbe  writ  could  only  be  at- 
tempted on  the  theory  that  the  officers  consti- 
tuting the  6o:<rd  of  (Jommissioners  were  guilty 
of  nonfeasance  in  not  acting  at  their  March 
session.  And  under  such  circumstances,  noth- 
ing is  \reVeT  settled  than  that  the  county,  or 
the  municipal  corporation,  cannot  be  held  liable 
for  a  violation  or  neglect  of  duty  by  its  officers. 

Coolev,  Torts,  p.  621;  RicJimond  ▼.  Long,  17 
Oratt.  ^78,  94  Am.  Dec.  461;  Anne  Arumhi 
Go,  V.  Duekt'tt,  20  Md.  468.  83  Am.  Dec.  566; 
Stetoart  v.  New  Orleans,  9  La.  Ann.  461,  61 
Am.  Dec.  218;  Lloj/d  v.  New  York,  5  N.  Y. 
S69,  55  Am.  Dec.  347;  Ij/rillard  v.  Monroe,  11 
N.  Y.  895,  62  Am.  Dec.  124,  noU;  Chvmasero 
V.  Potts,  2  Mont.  242;  People  v.  Tweed,  13  Abb. 
Pr.  N.  8.  77. 

The  county  attorney's  fees  are  in  no  event  tax- 
able as  costs  in  this  proceeding.  And  as  to  the 
taxability  of  these  attorney's  fees  in  any  event, 
only  such  costs  can  be  taxed  as  are  expressly 
warranted  by  the  Statute.  And  all  statutes 
providing  for  a  taxation  of  costs  are  sirictiy 
construed. 

Toms  Y,  Williams,  41  Mich.  652;  State  t. 
Kinne,  41  N.  H.  238. 

The  county  attorney  is  only  allowed  fees 
upon  "collections  of  sums  of  money." 

Mont.  Comp.  Stat.  §  847,  p.  870. 

7  L.  R.  A. 


Strictly  construed,  this  would  mean  money, 
and  nothing  else.  The  word  "collections,"  in 
the  Act,  is  limited  to  moneys  actually  paid 
into  the  treasury,  or  at  least  actually  collected. 

Rawlins  v.  Poin dexter,  27  Miss.  o4;  Dyer  r, 
Gibson,  16  Wis.  657;  French  v.  Aiarsb,  29  Wis. 
649.  See  Hedges  ▼.  Lewis  and  Clarke  Oo.  4 
Mont.  280. 

Messrs.  Carpenteiv  Buck  A  Hunt,  with 
Metfsrs.  S.  H.  Mclntire  and  H«  6.  Mcln^ 
tire,  for  respondent: 

Whenever  a  county  brings  an  action  by  its 
county  attorney  and  recovers  judgment,  such 
of  the  fees  as  it  is  liable  for  therein  to  its  coun- 
ty attorney  become  a  part  of  the  costs  of  the 
action,  follow  any  judgment  it  may  recover, 
and  must  be  taxed  as  such  costs  against  the 
losing  party. 

People  V.  ffagar,  52  CaL  190;  Bigby  ▼.  Cal- 
averas  Go.  18  Cal.  176. 

What  tbe  form  may  be  of  such  an  action  is 
immaterial. 

Uigby  v.  Calaveras  Go,  supra. 

McConnellt  Gh.  J,,  delivered  tbe  opinion 
of  tbe  court: 

This  was  an  action  brought  by  the  respond- 
ent for  a  writ  of  mandate  to  compel  the  appel- 
lant to  perform  a  duty  imposed  upon  it  by  the 
second  section  of  an  Act  entitled,  "An  Act  to 
Create  the  County  of  Cascade,  and  to  Define 
its  Boundaries  and  Provide  for  its  Organiza- 
tion. Passed  at  the  Extra  Session  of  tbe  15th 
General  Assembly  of  this  Territory,  and  Ap> 
proved  Seotember  12,  1887."  The'  transcript 
contains  two  appeals,  one  from  a  final  decree 
directing  the  issuing  of  a  writ  of  mandate,  and 
tbe  other  from  an  order  after  final  judgment 
upon  motion  of  the  appellant  to  relax  costs. 
The  appellant  demurred  to  tbe  petition  for  the 
writ  of  mandate  upon  the  grounds:  first,  '*tbat 
tbe  same  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;"  second,  "that  tbe 
same  does  not  state  facts  sufficient  to  warrant 
tbe  issuance  of  tlie  warrant  prayed  for.  in  that 
the  discretion  required  to  be  exercised  under 
the  Act,  by  the  respondent  Board,  was  to  pay 
either  in  warrants  or  bonds,  and  it  appears  upon 
tbe  face  of  tbe  petition  that  tbe  discretion  bad 
been  legally  exercised  by  tbe  respondent  Board 
tendering  payment  in  bonds  as  required  by 
law,  and  the  relator  wrongfully  refused  to  re- 
ceive tbe  same." 

The  last  ground  of  demurrer  cannot  be  con- 
sidered because  it  raises  a  question  of  fact 
which  does  not  appear  upon  the  face  of  the 
petition. 

The  points  relied  upon  by  tbe  appellant  are: 
first,  that  tbe  Act  authorizes  payment  by  lx)nd8 
issued  directly  to  Cboteau  County,  and  tbe 
writ  denies  this  privilege,  and,  as  tbe  petit ioa 
shows  no  default  in  thisresiject,  tbe  writ  should 
have  been  denied;  second,  the  writ  improperly 
directs  tbe  warrants  to  bedpted,  registered  and 
to  bear  interest  from  March  8, 1888;  and,  third, 
the  writ  improperly  directed  the  issuance  of  a 
warrant  in  tbe  event  of  (be  second  alternative 
of  payment  being  adopted.  Said  section  2,  out 
of  which  this  contention  arises,  is  as  follows, 
to  wit:  "That  the  present  indebicdness  of  the 
Counties  of  Cboteau  and  Meagher  shall  be  ap- 
portioned between  said  Counties  respectively, 
and  said  County  of  Cascade,  as  follows,  to  wit: 


1889. 


Tbrbttobt,  ex  M,  Chotbau  County,  y.  Cascadv  County. 


107 


To  the  County  of  Cbotean,  the  said  County  of 
Oascade  sball  be  liable  for  and  shall  pay  the 
«ninof  $90,000,  and  to  the  said  Conn tv  of  Mea- 
gher the  County  of  Cascade  shall  be  liable  and 
shall  pay  the  sum  of  $6»000,  which  said  sums 
shall  be  in  full  of  all  claims  and  demands 
against  said  County  of  Cascade  for  or  on  ac- 
count of  its  proportion  of  the  present  indebted- 
ness of  said  Counties  respectively;  and  it  is 
hereby  made  the  duty  of  the  County  Commis- 
sioners of  the  County  of  Cascade  to  cause  to 
be  issued  at  their  first  regular  session  to  each 
of  said  Counties  a  warrant  or  warrants  on  the 
general  fund  of  said  County  for  the  amounts 
to  which  the^  may  be  respectively  entitled  as 
aforesaid,  which  said  warrants,  if  not  paid  on 
presentation  to  the  treasurer  of  said  County  of 
Cascade,  shall  be  by  him  indorsed  'not  paid  for 
want  of  funds,'  and  shall  thereafter  bear  like 
interest  as  other  county  warrants;  or  said  Com- 
mivsioncrs  may  issue  coupop  bonds  of  said 
County  bearing  interest  at  not  more  than  6  per 
cent  per  annum,  payable  in  seven  years,  and 
due  in  fifteen  years,  in  payment  of  said  debt, 
and  to  pav  current  expenses  for  the  first  year. 
Said  lK>nds  shall  not  be  sold  for  less  than  par, 
and  shall  be  issued  as  near  as  may  be  in  con- 
formity with  the  General  Law." 

As  the  main  question  presented  by  the  de- 
murrer depends  upon  the  construction  to  be 
given  to  said  section  2  of  the  Act  to  organize 
Cascade  County,  we  will  consider  it  first. 

It  is  contended  by  the  appellant  that  said 
section  gives  the  County  Commissioners  of  Cas- 
cade County  the  right  to  elect  whether  they 
will  pay  the  indebtedness  of  their  County  to 
Oboteau  County  by  issuing  coupon  bonds,  and 
taming  them  over  in  payment,  or  drawing 
county  warrants  upon  the  general  fund.  The 
ouestion  is,  Uave  they  this  power  under  sect  ion 
21  We  think  they  have  not.  The  Act  itself 
does  not  provide  that  the  bonds  shidi  be  turned 
over  to  Cboteau  County.  The  language  used 
in  the  Act  "in  payment  of  said  debt,"  coupled 
with  the  succeedmg  clause,  "and  to  Pay  Cur- 
rent Expenses  for  the  first  year,"  shows  mani- 
festly that  the  Legislature  intended  to  put  pay- 
ment of  the  current  expenses  of  the  new  County 
for  the  first  year  upon  a  like  footing  with  the 
payment  of  the  dent  to  Choteau  County;  and 
no  one  will  contend  that  the  Legislature  ever 
meant  to  issue  coupon  bonds  and  turn  them 
over  in  kind  in  payment  of  the  current  expenses 
•of  the  County.  The  new  County  was  to  de- 
rive territory,  population  and  property  from 
the  mother  County  and  the  Legislature,  acting 
as  a  kind  of  patfTfamilias  between  the  mother 
and  daughter,  enacted  that  the  Just  and  equi- 
table portion  of  the  debt  of  Choteau  County, 
which  the  new  County  should  b^r,  was  the 
sum  of  $80,000.  It  is  true  that  in  the  absence 
of  such  legislation  the  new  County  would  not 
be  bound  in  law  for  any  part  of  said  debt. 
Laramie  Co.  v.  Albany  (h,  92  U.  8.  807  [23  L. 
ed.  552].  But  the  Act  which  declared  that  Cas- 
cade County  should  pa]^  $30,000  had  the  effect 
of  converting  a  moral  into  a  legal  obligation, 
and  to  liquidate  the  accounts  between  them  at 
that  amount.  It  then  became  an  indebtedness 
in  as  full  a  sense  as  if  it  had  arisen  by  contract 
between  the  fmrties.  The  language  used  is  "to 
the  County  of  Choteau,  the  said  County  of  Cas- 
-cade  shall  be  liable  for,  and  shall  pay,  the  sum 

7L.R.A. 


of  $80,000."  It  thus  creates  a  debt  to  be  paid 
in  money.  But  the  Legislature,  in  view  of  the 
fact  that  a  county  can  only  raise  money  by  tax- 
ation or  the  sale  of  its  bonds,  proceeds  to  direct 
how  this  debt  may  he  paid:  first,  in  the  discre- 
tion of  the  County  Commissioners  by  issuing 
warrants  upon  the  general  fund  to  be  raised  by 
taxation,  or,  secondly,  by  issuing  coupon  bonds 
and  selling  them,  and  thus  raising  the  money 
with  which  to  pay  said  debt.  That  the  Legisla- 
ture meant  thai  Cascade  County  should  sell  the 
bonds,  and  pay  the  debt  witn  the  money  thus 
raised,  is  further  manifested  from  the  provis- 
ion that  said  coupon  bonds  should  bear  interest 
at  not  more  than  6  per  cent  per  annum,  thus 
leaving  it  in  the  discretion  of  the  County  of 
Cascade  to  determine  the  rate  of  interest  that 
the  bonds  should  bear,  limiting  it  only  by  the 
provision  that  the  rate  should  not  exceed  A  per 
cent,  leaving  the  matter  entirely  within  the  dis- 
cretion of  the  Commissioners  to  fix  the  interest 
from  a  nominal  rate  of  one  half  or  1  per  cent 
up  to  and  including  6  per  cent  per  annum.  If 
the  Commissioners  should  see  fit,  in  the  exer- 
cise of  their  discretion,  to  issue  coupon  bonds, 
bearing  only  a  nominal  rate  of  interest,  which 
they  might  do  under  the  construction  contend- 
ed for  by  the  appellants,  and  turn  said  bonds 
over  to  Choteau  County  in  kind  in  payment  of 
said  debt,  it  would  practically  defer  payment 
of  said  debt  for  fifteen  years,  as  it  would  be 
impossible  for  Choteau  County  to  sell  said  bonds 
at  par  as  provided  by  law.  Certainly  if  tho 
Letrislature  intended  that  Choteau  Countj 
should  receive  the  bonds  in  payment  of  this 
debt,  it  would  not  have  left  it  at  the  mercy  of 
the  new  County. 

Said  Act  further  provides  that  the  bonds 
shall  be  payable  in  seven  years  and  due  in  fif- 
teen years,  and  that  they  shall  not  be  sold  for 
less  than  par,  and  that  they  shall  be  issued  as 
near  as  may  be  in  conformity  with  the  General 
Law.  Such  a  construction  would  present  the 
spectacle  of  the  Legislature  solemnly  declar- 
ing that  in  juf^tice  and  good  conscience  as  the 
coniiideratioo  for  the  territory,  population  and 
property  that  Cascade  County  might  derive 
from  Choteau  County,  and  the  relief  of  its  tax- 
payers from  the  debts  of  the  parent  county, 
Cascade  should  be  liable  for  ana  should  pay  to 
said  County  the  sum  of  $30,000.and  then  provid- 
ing tiiat  instead  of  paying  this  money  it  might 
pay  it  in  her  own  coupon  bonds,  due  in  fifteen 
years,  bearing  only  a  nominal  rate  of  interest, 
issued  under  a  law  which  forbade  Choteau 
County  from  selling  said  bonds  at  less  than  par. 
It  seems  to  us  that  such  legislation  would  be 
to  trifle  with  the  rights  of  Cboteau  County  and 
practically  declare  that  a  debt  of  $H0,000  now 
due  shall  not  be  paid  for  fifteen  years,  and  that 
in  the  mean  time  it  should  bear  only  a  nomi- 
nal interest,  unless  said  County  of  Cascade,  of 
its  own  grace,  should  see  fit  to  pay  it  at  the 
end  of  seven  years.  The  Legislature  did  not 
mean  to  make  such  a  contingency  possible. 

If  this  construction  of  the  bond  clause  of 
said  Act  is  the  correct  one,  then  the  two  prop- 
ositions between  which  an  election  was  to  be 
made  are  so  unequal  that  there  is  no  room  for 
choice.  It  would  be  to  paraphrase  the  language 
of  the  Act,  which  creates  the  liability,  so  that 
it  sball  read  as  follows,  to  wit:  "To  the 
County  of  Choteau,  the  said  County  of  Cascade 
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•ball  be  liable  for,  and  shall  pay,  the  sum  of 
$80,000,  fifteen  years  after  date/' 

But  it  is  insisted  by  tbe  appellant  that  if  the 
Act  contemplated  a  cash  payment  from  tbe 
proceeds  of  the  bonds,  it  would  have  said  so, 
and  would  have  provided  for  the  transfer  of 
the  proceeds  from  one  county  treasurer  to  the 
other.  In  replv  to  this  we  say  that  the  Act 
provides  that  said  bonds  shall  be  issued  as  near 
as  may  be  in  conformity  with  the  General 
Law,  and  when  we  turn  to  section  810  of  the 
General  Laws  of  'the  Territory,  we  find  that 
"when  the  county  commissioners  of  any  county 
•hall  issue  any  bonds  authorized  by  this 
Act,  it  sball  be  their  duty  to  sell  the  same,  and 
give  notice  by  advertising  in  Pome  newspaper 
published  in  tbe  county,  or  if  there  be  no  news- 
paper published  in  such  count v,  then  in  any 
newspaper  published  in  an  adjoining  county 
of  this  terrilx)ry,  and  also  in  one  ornxore  news- 
papers published  in  the  City  of  New  York,  for 
a  period  of  not  less  than  thirty  days  prior  to 
the  time  said  bonds  are  to  be  aofd;  such  adver- 
Ustment  shall  be  for  sealed  pro|X>sals,  which 
•hall  state  the  amount  of  such  bonds  for  sale, 
and  tbe  party  or  parties  offering  the  highest 
price  therefor  shall  be  entitled  to  receive  tbe 
amount  of  such  bonds  which  he  or  they  may 
ofler  to  buy,  but  no  bonds  sball  be  sold  for  any 
price  less  than  the  par  value  thereof." 

This  is  a  provision  for  funding  tbe  floating 
Indebtedness  of  the  counties  by  authorizing 
ihem  to  issue  bonds,  sell  them  according  to 
the  foregoing  provisions,  cover  the  money  fisck 
in  10  tbe  treasury,  and  pay  them  out  upon  pre- 
sentation in  their  order  of  tbe  outstanding  war- 
rants. The  law  then  amply  provides  for  the 
manner  in  which  the  bonds  sball  be  converted 
info  cash,  and  the  proceeds  transferred  from 
tlie  treasury  of  the  county  issuing  the  bonds  to 
the  creditors,  be  tliey  counties  or  individ- 
uals. 

It  is  further  argued  that  these  General  Laws 
touching  the  management  of  the  affairs  of  the 
counties  already  existing  were  applicable  to 
Cascade  County  when  organized,  and  that  there- 
fore there  was  no  necessity  for  tbe  Legislature, 
in  tbe  Act  organizing  Cascade  County,  to  pro- 
vide for  tbe  issuance  of  coupon  bonds  and 
their  sale  for  the  purpose  of  paying  its  indebt- 
edness. The  same  remark  would  apply  with 
equal  force  to  the  provision  in  said  Act  that 
bonds  may  be  issued  to  pay  the  current  ex- 
penses for  the  first  year.  The  right  to  do  this 
was  as  perfect  under  existing  laws  before  tbe 

{>a8s:i^  of  this  Act  as  it  was  afterwards.  So, 
ike  wise,  in  regard  to  the  first  alternative, 
that  the  Coromissionprs  of  the  County  of-  Cas- 
cade should  cause  to  be  issued  at  their  first 
regular  session  to  each  of  said  Counties  a  war- 
rant or  warrants  on  the  general  fund  of  said 
County  for  the  amounts  to  which  they  be  re- 
spectively entitled  as  aforesaid,  which  said 
warrants,  if  not  paid  on  presentation  to  the 
treasurer  of  said  County  of  Cascade,  shall  be 
by  him.  indorsed,  'not  paid  for  want  of  funds,' 
and  shall  thereafter  bear  interest  as  other  war- 
rants "  The  Legislature  having  declared  that 
Cascade  County  owed  Choteau  County  the 
•um  of  130,000,  without  any  further  legisla- 
tion under  existing  laws,  upon  application  of 
Choteau  County  to  the  Commissioners  of  Cas- 
cade County,  it  would  have  bAAo  their  duty  to 
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have  issued  warrants  upon  the  general  fund  of 
the  County  for  this  indebtedness — as  much  so 
as  for  any  item  of  the  current  expenses  of  mid 
County. 

So  that  the  fact  that  the  Legislature  saw  fit 
in  the  passage  of  this  Act  to  put  in  provisions 
which  were  already  provided  for  by  existing 
laws  is  no  argument  in  favor  of  tbe  construc- 
tion insisted  upon  by  the  appellant  in  relation 
to  the  purpose  for  which  the  coupon  bo  ads  of 
said  County  might  be  issued  by  said  Commis- 
sioners. 

In  interpreting  any  clause  of  a  section  it 
should  be  construed  in  connection  with  ex- 
isting laws,  and  should  be  interpreted  in  the 
lifiht  of  the  objects  and  purposes  that  the  Leg- 
islature had  in  view  in  its  enactment.  Here 
tlie  Legislature  is  about  to  call  into  existence  a 
new  county,  necessarily  without  reveuue  to 
pay  debts  and  meet  current  expenses.  Time 
must  elapse  before  taxes  can  be  assessed  and 
collected,  and  it  was  not  to  be  supposed  that 
there  would  be  in  the  treasuir  of  the  new 
County,  at  the  first  meeting  ot  the  Commis- 
sioners, money  enough  with  which  to  pav  tbe 
sunts  of  $30,000  and  $6,000,  due  respectively 
to  Choteau  and  Meagher  Counties,  and  also  to 
pay  its  necessary  current  expenses.  In  antic- 
ipation of  this  obvious  condition  of  affairs,  the 
Legislature  provided  for  the  issuing  of  war- 
rants upon  the  general  fund,  and  upon  their 
being  presented  and  not  paid  for  want  of  funds, 
which  they  must  have  obviously  seen  must  be 
tbe  case,  they  should  bear  interest  from  the 
date  of  their  indorsement  by  the  treasurer  at 
the  usual  rate  at  which  warrants  draw  inter- 
est, that  is  7  per  cent;  thus  putting  it  in  the 
power  of  Cascade  County  to  carry  the  debt,, 
until  it  could  provide  for  its  liquidation  by  tax- 
ation, or,  at  their  election,  place  coupon  bonda 
upon  the  market  at  such  rate  of  interest  as  they 
might  be  able  to  sell  them  at  par,  not  to  exceed 
6  per  cent,  and  thus  raise  the  money  with 
which  to  pay  in  cash  the  indebtedness  created 
by  said  Act.  The  Act  provides  that  these 
bonds  shall  not  be  payable  for  seven  years,  and 
shall  not  be  due  for  fifteen  years,  thus  giving 
the  County  ample  time  to  get  its  affairs  upon 
such  footing  as  would  enable  it  to  provide  for 
tbe  payment  of  the  principal  without  embar- 
rassment  to  its  taxpayers.  If  tbe  Commission^ 
ers  should  see  fit  to  issue  warrants  upon  the 
general  fund  and  pay  7  per  cent  interest  until 
the  money  could  be  raised  to  pay  tbem,  they 
might  at  any  time  thereafter,  when  in  thehr 
Judgment  it  was  for  the  best  interest  of  tbe 
County  to  do  so,  have  issued  bonds  and  sold 
them  under  tbe  general  law  to  obtain  money 
with  which  to  liquidate  said  warrant^.  But 
instead  of  leaving  tbe  County  to  the  General 
Law  as  it  then  st^>d,  the  LeL^islature  saw  fit  to 
insert  these  express  provisions  for  its  govern- 
ment 

2,  If  the  Commissioners  elected  to  issue  war- 
rants on  the  general  fund,  they  had  the  riglit  to- 
the  whole  of  the  time  of  such  meeting  iu  which 
to  make  their  election.  But  the  failure  of  the 
Commissioners  to  act  at  this  meetinix  ought 
npt  to  defeat  the  rights  of  the  responden  t.  Had 
it  received  its  warrants  it  could  either  have  had 
the  money  and  the  use  thereof,  or  the  interest 
which  would  have  accrued.  But  if  the  Com- 
missioners had  elected  the  second  alternative^. 
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ibat  Is  to  iflsne  coupon  bonds  of  Cascade  Coun- 
ty for  the  purpoae  of  raising  the  money  with 
which  to  discbarge  said  debt,  theinouiry  arises 
as  to  whether  interest  should  be  paid  upon  said 
debt,  and  if  so  from  what  time  shall  it  be  com- 
puted. The  Act  organizing  the  county  is  silent 
upon  this  point.  In  otlier  words,  it  does  not  say 
in  so  many  words  that  interest  shall  be  paid  up- 
on the  debt  until  it  is  discharged  by  the  proceeds 
of  the  bonds  for  the  issuance  of  which  it  pro- 
vides. On  t  he  other  hand,  the  Act  does  provide 
that  If  the  debt  is  paid  by  warrants  drawn  up- 
on the  general  fund,  they  shall  bear  interest, 
and  it  provides  the  time  trom  which  the  inter- 
est shall  commence.  In  the  absence  of  any 
special  provision  in  the  Act,  we  are  left  to  in- 
terpret It  in  the  light  of  the.  firncral  law  and 
with  reference  to  the  scope  ana  purpose  of  the 
law  under  Cfinsideration.  It  is  fair  to  assume 
that  the  Legislature  acted  in  the  belief  that  the 
Cascade  Commissioners  would  at  their  first 
regular  meeting  make  their  election  as  to  the 
method  by  which  Ihey  would  pay  the  debt,  and 
that  if  they  chose  to  pay  it  by  issuing  coupon 
bonds,  they  would  proceed  at  once  to  advertise 
as  lequirpd  by  section  810,  supra,  and  raise  the 
money  with  which  to  pay  said  debt. 

It  is  fair  to  assume  that  the  Legislature  be* 
lieved  that  bidders  could  be  found  in  the  mar- 
kets of  the  world  for  these  bonds.  We  observe 
that  the  Commissioners  could  not  have  is<iued 
and  sold  the  bonds  at  their  first  meeting  if  they 
had  elected  to  do  so.  We  observe,  further, 
that  thev  were  not  bound  to  issue  warrants  upon 
a  special  fund  which  they  had  not  had  reason- 
able time  to  provide.  Said  warrants  when  pre- 
sented to  the  treasurer  and  indorsed  "not  paid 
for  want  of  funds"  would  draw  interest  under 
the  General  Law.  This  would  not  be  a  fair 
construction  of  the  Act  under  consideration. 
We  think,  then,  that  it  was  the  expectation  of 
the  Legislature  that  the  County  Commissioners 
would  provide  for  the  payment  of  this  debt  in 
a  reasimable  time,  if  they  saw  fit  to  sell  bonds 
for  that  purpose.  Certainly  it  was  the  duty  of 
the  appellant  to  have  realized  the  money  by  the 
time  or  its  second  meeting,  which,  according 
to  the  allegations  of  the  petition,  was  on  the 
6th  of  June,  1888.  At  this  meeting  an  agent 
of  Choteau  County  demanded  of  the  appellant 
warrants  upon  tlie  general  fund  or  the  money 
in  payment  of  said  indebtedness,  and  its  Com- 
missioners refused  to  do  either.  They  had 
failed  to  take  action  in  the  matter  at  the  Afarch 
session,  in  vioUtion  of  the  plain,  imperative 
mandate  of  the  Statute.  They  again  refused 
at  the  June  session,  and  continue  thus  in  open 
defiance  of  the  law  to  the  present  time.  We 
think  this  constitutes  a  case  of  money  *'w{th- 
beld  by  an  unreasonable  and  vexatious  delay;" 
and  that  it  should  bear  interest  from  the  nth 
day  of  June,  1888,  at  the  rate  of  10  per  cent 
per  annum,  under  section  1287  of  the  Compiled 
Statutes. 

But  we  are  met  at  this  point  with  the  argu- 
ment that  ''this  Board  is  composed  of  public 
officers,  who  give  bonds  for  the  faithful  per- 
foimance  of  their  official  duties,  on  which  they 
are  directly  answerable  for  neglect  or  violation 
of  duty.  And  in  this  instance,  bv  virtue  of  the 
Act  in  Question,  they  are  created  a  special  tri- 
bunal for  the  performance  of  certain  public 
governmental  functions  or  duties  imposed  by 

7L.R.A 


positive  law.  And  under  such  circumstances 
nothing  is  better  settled  than  that  the  County 
or  other  municipal  corporation  cannot  be  held 
liable  for  a  violation  or  neglect  of  duty  by  its 
ofiioers."  And  we  are  reierred  to  the  follow- 
ing authorities  in  support  of  this  positions 
Cooley,  Torts,  p.  621;  Riclimond  v.  Jjong,  94 
Am.  Dec.  461,  17  Qratt.  87S;  Anne  Arundd 
Co.  y.  Duckett,  20  Md.  468,  88  Am.  Dec.  566» 
last  note;  Stewart  v.  New  Orleans,  9  La.  Ann. 
461,  61  Am.  Dec.  218;  Dojfd  v.  Neuf  York,  6  N. 
Y.  869,  55  Am.  Dec  847;  IxnUiard  ▼.  Monroe, 
11 N.  Y.  895. 62  Am.  Dec.  124,  nets;  ChuvMeere 
V.  PotU,  2  Mont.  242;  Pwpte  v.  Tweed,  18  Abb. 
Pr.  N.  S.  77,  referred  to  in  noU  62  Am.  Dec. 
124. 

The  doctrine  of  these  cases  is  that  when  tbs 
law  devolves  upon  certain  public  officers  a  duty 
to  perform  as  such  the  rule  of  respondeat  tti- 
perior  does  not  apply  to  them.  This  rule  can 
only  apply  where  the  relation  of  master  and 
servant  or  princit>al  and  agent  exists.  In  such 
cases  the  master  or  principal  must  answer  for 
the  conduct  of  the  servant  or  agent  within  ths 
scope  of  the  service  or  agency  imposed.  JudM 
Rives,  of  the  Supreme  Court  of  Virfpinia.  in 
the  case  of  Richmond  v.  Long^  17  Qratt.  875, 94 
Am.  Dec.  461,  in  speaking  of  municipal  cor- 
porations,  lays  down  this  doctrine  in  the  fol- 
lowing languH^,  to  wit:  '*The  functions  of 
such  municipalities  are  obviously  two-fold:  (1) 
political,  discretionary  and  legislative,  being 
such  public  franchises  as  are  conferred  upon 
them  for  the  government  of  their  inhabitants 
and  the  ordering  of  tbeir  public  officers,  and  to 
beexeicised  solely  for  the  public  good  rather 
than  their  special  advantage;  and  (2)  those  min- 
isterial, specified  duties,  which  are  assumed  in 
consideration  of  the  privileges  conferred  by 
their  charter.  Within  the  sphere  of  the  former, 
they  are  entitled  to  this  exemption;  inasmuch 
as  the  corporation  is  a  part  of  the  government 
and  to  that  extent  its  officers  are  public  officers, 
and  as  such  entitled  to  the  protection  of  this 
principle;  but  within  the  sphere  of  the  latter 
they  drop  the  badges  of  their  governmental  of- 
fices, and  stand  forth  as  the  delegates  of  a  pri- 
vate corporation  in  the  exercise  of  private  frMO- 
chises,  and  amenable  as  such  to  the  great 
fundamental  doctrine  of  liability  for  Uie  acts 
of  their  servants. 

AgHin  the  Supreme  Court  of  the  State  of 
New  York,  in  the  celebrated  case  of  People  ▼. 
T^oeed,  18  Abb.  Pr.  N.  8.  77,  lays  down  this 
doctrine  as  follows,  to  wit:  "This  speciol  com- 
mission, appointed  by  the  Legislature,  whether 
or  not  they  were  a  corporation,  or  a  (^uasi  cor- 
poration, It  is  not  material  to  inquire.  It  is 
8u£Qcient  to  say  they  were  created,  by  an  Act 
of  the  State,  public  ofUcers,  and  they  were  in- 
vested with  certain  specified  powers  as  such, 
to  be  exercised  for  special  and  limited  purposes; 
but  it  was  neveitheless  clearly  an  ott^ce  of  pub- 
lic trust,  to  be  executed  for  confessedly  public 
purposes.  They  were  not  created  the  airents 
of  the  County  of  New  York,  or  of  the  board 
of  supervisors  in  their  corporate  capacitf. 
LorOlard  v.  Monroe,  11  N.  Y.  895, 62  Am.  Dea 
120. 

"The  county  could  not  be  sued  or  made  re- 
sponsible for  the  manner  in  which  they  dis- 
charged or  used  the  duties  of  their  ofiice,  for 
their  breach  of  duty,  for  misfeasance  or  non- 
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feasance,  or  for  frauds,  collusions,  conspiracy 
or  embezzlement  of  money  .** 

We  bold,  tben.  that  while  a  county  is  a  cor- 
poration for  many  purposes,  and  as  such  an 
independent  le^al  entity  endowed  by  law  with 
a  limited  portion  of  the  sovereignty  of  the 
Btate,  and  as  such  charged  with  duties  political 
and  discretionary  in  their  character,  to  be  ex 
ercised  for  the  public  good,  and  that  the  board 
of  county  commissioners  is  the  organ  through 
which  its  functions  are  mainly  executed,  still, 
when  the  law  itself  imposes  a  duty  upon  its 
commissioners  as  such,  and  they  arc  not  ap- 
pointed thereto  by  the  county,  the  county  will 
not  be  responsible  for  their  breach  of  duty  or 
for  their  nonfeasance  or  misfeasance  in  relation 
to  such  duty.  The  Organic  Act  of  Cascade 
County  imposes  upon  its  Commissioners  the 
duly  of  selecting  which  of  two  methods  shall 
be  adopted  in  the  payment  of  its  indebtedness, 
and  declares  what  they  shall  do  when  they 
have  determined  which  method  they  will  adopt. 
They  derive  their  power  from  the  law  alone. 
Kone  of  it  comes  from  the  County.  They  are 
in  no  legal  sense  the  servants  or  agents  of  the 
County,  so  that  the  doctriue  of  rexjwndeat  su- 
perior can  apply  to  them.  It  follows,  there- 
fore, that  the  taxpayers  of  the  County  of  Cas- 
cade cannot  be  burdened  with  $1  more  indeb^ 
edness  than  the  Legislative  Act  imposes.  And 
when  we  turn  to  it  we  find  that  the  principal 
sum  is  $80,000,  and  interest  on  warrants,  if 
they  are  issued  at  all,  from  the  time  they  are 
presented  to  the  treasurer,  and  by  him  indorsed 
**Not  paid  for  want  of  funds,"  at  the  rate  of  7 
per  cent;  but  if  coupon  bonds  are  issued  and 
sold,  and  the  debt  paid  from  the  proceeds 
thereof,  then  no  interest  at  all  shall  be  paid  by 
the  County. 

8.  The  second  ground  of  appeal  presents  the 
question  of  the  correctness  of  an  item  of  costs 
of  $1,582.85.  Of  this  item  the  court  below  al- 
lowed the  sum  of  $1,069,  from  which  defend- 
ant appealed;  no  appeal  on  the  part  of  plain- 
tiff. This  was  taxed  as  the  fees  of  the  county 
attorney,  under  ^  847,  p.  820,  Comp.  Stat. 
This  section  provides,  among  other  things, 
that  the  county  attorney  shall  receive  "for  col- 
lections made  for  the  county  or  territory  on  all 
sums  of  $500  or  less,  10  per  cent  thereof;  on 
all  sums  over  $500,  10  pier  cent  on  the  first 
$500,  and  6  per  cent  on  the  excess  over  $500 
...  all  fees  in  this  section  hereinl)cfore  pro- 
vided shall  be  taxed  as  costs."  The  defendant 
contends  that  the  above  section  applies  to  the 
collections  of  money  actually  made  and  paid 
into  the  Irca^Jurj',  and  not  to  the  proceeding  by 
writ  of  maiidnie  to  compel  the  performance  of 
a  duty,  notwithstanding  such  duty  is  the  pay- 
ment of  money  into  the  treasury.  At  first  we 
thought  this  position  correct,  but  upon  fuller 
consideration  we  have  reached  a  diffeient  con- 
clui^ion,  and  follow  the  construction  given  by 
the  Supreme  Court  of  California  to  a  similar 
statute,  in  the  case  of  Bifjby  v.  Calaveras  Co.  18 
Cal.  176.    In  tills  case  the  court  says:   "But  it 
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is  argued  that  this  case  is  not  brought  withiik 
the  purview  uf  the  Statute,  for  the  reason  that 
this  proceeding  was  not  an  action,  but  a  mere- 
mandate,  not  brought  for  the  recovery  of 
money,  but  to  enforce  a  specific  oblisration,  the 
direct  effect  of  which  waa  not  the  collection  of 
money,  but  the  enforcement  of  a  ministerial 
duty,  which  resulted  in  securing  the  evidence 
of  a  debt  rather  than  the  payment  of  it.  We 
think,  however,  that  there  is  more  ingenuity 
than  soundness  in  this  view.  The  Statute 
makes  no  other  provision  for  this  service,  and 
we  cannot  suppose  that  the  Legislature  meant 
that  the  compensation  of  the  district  attorney 
should  be  made  dependent  upon  the  nature  or 
form  of  the  action.  The  substantial  thin^r  in- 
tended was  a  proceeding  whereby  the  clain^ 
might  be  realized,  and  whether  this  were  by 
action  of  debt  or  mandamus  was  not  important, 
if  this  end  were  secured.  Nor  is  it  important 
whether  this  result  be  obtained  by  a  judgment 
for  money  or  for  anything  else  which  waa 
equivalent,  or  could  be  made  equivalent,  to 
money.  The  assurance  of  the  warrant  by  a 
judgment  afllrming  the  indebtedness  of  Ama- 
dor County  was  in  effect  the  collection  of  the 
money,  or  the  securing  of  it  to  the  County  of 
Calaveras;  and  when  that  county  used  the  war- 
rant as  money  it  became  liable  to  the  attorney 
for  his  fees  as  if  the  money  had  been  directly 
paid  to  it.  This  would  be  the  true  construc- 
tion of  an  ordinary  contract  between  counsel 
and  client,  and  we  see  no  reason  for  a  different 
rule  here." 

The  argument  that  the  fee  cannot  be  paid 
until  the  money  is  collected  is  not  sound,  be- 
cause the  Statute  provides  that  it  shall  be  taxed 
as  costs,  and  this  should  be  done  at  the  time 
the  judgment  is  rendered. 

Section  846,  supra,  provides  "that  in  no  case 
shall  the  fees  allowed  by  this  section  .  .  ex- 
ceed  in  amount  the  sum  of  $1,200  in  any 
county,  and  the  county  attorney  shall  furuisb 
to  the  county  commissioners  a  statement  of  all 
fees  received  by  him,  which,  together  with  the 
fees  allowed  by  the  county  commissioners, 
shall  not  exceed  the  sum  of  $1,200."  Thi» 
Statute  governs  in  this  case.  By  its  provisiona 
the  county  attorney  cannot  receive  a  greater 
Slim  as  fees  than  $1,200;  and  the  commissions 
allowed  by  the  Statute  are  limite<i  by  this  pro- 
vision. If  the  count}'  attorney  who  was  in  of- 
fice when  the  case  was  tried  below  has  received 
the  maximum  of  $1,200  in  fees,  then  he  caa 
receive  no  more. 

The  case  wiU  he  remanded  upon  this  painty 
with  directions  to  the  court  below  to  ascertain 
by  proof  what  amount  of  fees  the  county  at- 
torney of  Choteau  County  has alr<  ady  received. 
This  sum  will  be  deducted  from  $1,200,  the 
remainder  will  be  taxed  against  the  defendant 
and  collected  as  costs. 

Judoment  modified. 

De Wolfe  and  Liddell,  JJ,,  concur. 

Motion  for  rehearing  overruled  July  12, 188i^. 
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VICKSBURG,  8HREVEP0RT  A  PACIFIC 

R  CO.,  Appt., 

i. La.  Ann.. — ) 

*1.  While  it  is  the  duty  of  a  railroad 
company  to  stop  its  train  at  the  statioD  to 
which  It  hasoontracted  to  oarry  a  passen^ror.  and 
to  land  him  safely  and  oonveniently,  yet  the  fact 
that  the  company  Deflects  this  duty,  and  its  train 
pssaes  tbeBtatioQ  without  stoppincr,  does  not  Jus- 
tify a  pai«enger  in  Jumping  from  the  moving 
train,  unices  expressly  or  impliedly  invited  to  do 
so  by  the  employ^  of  the  company. 

8.  The  plaintilTs  act  in  Jumping  from 
the  mowing  train  was  purely  yoluntary,  un- 
influenoed  by  any  invitation  expressed  or  intend- 
ed by  the  Comttuoy^s  employ^,  and  excused  by 
no  impending  danger  or  necessity  of  any  kind, 
exoept  his  simple  unwiUlngneas  to  be  carried  be- 
yond his  destination;  It  was  imprudent  and  dan- 
gerous, and  his  action  for  resulting  injury  is 
barred  by  his  own  contributory  fault 

iWatkinA,  J.,  dinentt.) 

CDeoember,  IttOL) 

APPEAL  bv  defendant  from  a  Judgment  of 
the  District  Court  for  the  Parish  of  Web- 
ster ID  favor  of  plaintiff  in  an  action  to  recover 

*IIead  notes  by  FnnrsB.  J. 


damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant's  negligence,  i2^ 
termed. 

The  facts  fully  appear  in  the  opiDions. 

Mesfrs,  Wise  ft  Hemdon  and  F.  P» 
Stubbs  for  appellant. 

MenrB,  Watkins  ft  Watkins  for  appellee. 

Fenner,  J*.,  delivered  the  opinion  of  the 
court: 

Od  the  16th  of  October,  1886,  plaintiff  was 
a  passenger  on  defendant's  train,  havins^  pur- 
chased  a  ticket  from  Bodeau  Station  to  Doyline 
SiatioD.  The  latter  is  a  flag  station,  a!  whi^h 
trains  do  not  stop  unless  they  have  passengers 
to  put  off  or  take  on.  If  a  signal  is  given  frouk 
the  station  that  (here  are  passengers  to  eet  on, 
the  engineer  blows  two  whistles  to  siguify  in* 
tentioii  10  stop.  If  there  are  passengers  to  put 
off,  the  conductor  notifies  the  engineer  by  pull- 
ing the  bell-rope,  and  the  engineer,  on  receiving 
such  sienal,  blows  two  wbislles  to  signify  the 
same  int(>ntion.  If  there  are  no  passengers  to 
take  on  or  put  off,  only  one  whittle  is  blown^ 
and  the  train  does- not  stop,  but  simply  slackens 
speed  to  a  rate  of  eight  or  ten  miles  an  hour  in 
passing  the  station,  to  enable  the  mails  to  be 
thrown  on  and  off.  On  this  occasion  the  train 
had  been  compelled  to  come  almost  to  a  stop 
about  200  yards  from  Doyline,  on  account  of 
some  oxen  which  were  on  the  track.  It  then 
moved  forward   again,   and   the   conductor. 


Nora—Diif  y  of  ra/OroaiU  to  fumiBh  safe  stationa  and 
ploUJorma  for  use  of  paaamgers. 

As  a  genera]  rule,  raUroad  companies  are  bound 
to  keep  In  a  safe  condition  all  portions  of  their  plat- 
forms and  approacbee  thereto,  where  pasBongers 
takinff  paasaj^eoD  their  oars  would  naturally  or  or- 
dinarily be  Ukely  to  go.  Union  Pao.  IL  Co.  v.  Sue, 
26  Neb.  772. 

The  company  must,  for  the  safety  of  its  passen- 
gera.  properly  light  its  platform  within  a  reasonable 
time  before  the  arrival  and  departure  of  trains. 
Grimes  v.  Penosylvanfa  Co.  86  Fed.  Rep.  78. 

Where  a  railroad  train  stops  at  a  plaoe  of  peril  In 
a  dark  nlirht,  after  notice  has  been  given  that  the 
next  stopping  place  would  be  at  a  certain  station, 
the  sntety  of  the  pamengers  requires  that  some  no- 
tice or  warning  should  t)e  given  them  to  retain  th^'ir 
Beata  Pliilarlelphla  ft  R.  R.  Co.  v.  Bdelstein  <Pa.)  23 
W.  N.  a  342;  Philadelphia,  W.  ft  a  R.  Co.  v.  MoCor- 
mick.  124  Pa.  427. 

A  raJlroad  company  leaving  unguarded  a  hole  in 
s  passageway  at  its  station,  likely  to  be  used  by  per- 
•oDs  going  to  and  from  Its  cars,  is  negligent.  Oreen 
V.  Pennsylvania  R.  Co.  86  Fed.  Rep.  66. 

Where  a  platform  maintained  Jointly  by  two  rail- 
road comftanlcsfor  the  purpose  of  enabling  pa^sen- 
gen  to  pass  Trom  the  depot  of  one  of  the  companies 
to  that  of  the  other  Is  negligently  left  In  an  unsafe 
condition,  both  companies  are  liable  to  a  pnssenger 
for  injuries  sustained  while  passing  over  such  plat- 
form. Lucas  V.  Pennsylvania  Go.  (Ind.)  21  N.  B. 
Rep.  972. 

It  is  the  duty  of  a  railroad  company  so  to  fiz  its 
station  or  depot  that  a  passenger  who  gets  off  at  the 
depot  or  place  to  alight  may  do  so  without  danger; 
sod  it  is  also  its  duty  to  fix  such  a  way  of  exit  from 
the  depot  over  its  right  of  way  that  a  passenger 
may  go  away  from  the  place  at  which  he  Is  Invited 
to  get  on  and  off,  without  danger  to  life  or  limb; 
^fot  It  is  not  the  company *8  dnty  to  see  him  safe  and 
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secure  in  his  exit  from  the  track  and  over  its  right 
of  way.    Central  R.  Co.  v.  Thompson.  76  Ga.  770. 

Negligence  regarding  stations.  See  notes  to  New 
York,  C.  ft  St.  L.  R.  Co.  v.  Doane  (Ind.)  1  L.  R.  A. 
167:  Kelly  v.  Manhattan  R.  Co.  (N.  Y.)  8  L.  R.  A.  74; 
Missouri  Paa  R.  Co.  v.  Wortham  (Tex.)  8  L.  R.  A. 
868;  Parsons  v.  New  York  Cent,  ft  H.  R.  IL  Co.  (N. 
Y.)  8  L.  R.  A.  683;  LoulBville,  N.  A.  ft  a  R.  Co.  v.^ 
Lucas  (Ind.)  6  L.  R.  A.  193. 

Railroads;  reasonable  rtUee  for  carriage  of  vaeeen^ 

O&re, 


Railroad  companies  have  the  power  to  make 
sonable  rules  and  regulations  as  to  the  manner  of 
performing  their  duties  as  public  carriers;  that  is 
to  say,  as  to  the  hour  and  schedule  time  for  starting 
and  running  their  trains,  and  as  to  the  places  on  the 
route  at  which  particular  trains  shall  stoi*  In  transit. 
Duling  V.  Philadelphia,  W.  ft  B.  R.  Co.  5  Cent.  Repw 
671,  66  Md.  120. 

It  is  the  duty  of  a  passenger  to  inquire  before  em- 
barking on  a  train  whether  It  will  stop  at  the  sta- 
tion of  his  destination,  and  if  he  does  so,  and  is 
misled  bv  an  agent  authorized  to  speak  for  the  corn- 
pan  v,  he  has  his  action  against  the  company  for  the 
misdirection,  but  not  for  the  refusal  of  the  con- 
ductor to  stop  there,  if  it  be  a  station  at  which  the 
train  is  forbidden  to  stop  by  the  regulations  of  the 
company.  St.  Louis,  I.  M.  ft  B.  R.  Co.  v.  Atchison, 
47  Ark.  74. 

A  passenirer  having  purchased  a  ticket  at  a  re-^ 
duced  rate,  good  only  on  trains  advertised  to  stop 
at  certain  stations,  has  no  right  thereunder  to  stop- 
a  train  at  a  station  not  advertised;  but  if  he  sig- 
naled the  train  at  a  station  where  such  train  was 
obliged  to  stop  when  signaled,  the  company  be- 
came liable  to  ezemplarv  damages.  Wilaon  v.  New 
Orleans  ft  N.  B.  K.  Co.  68  Miss.  8B2. 

Where  an  intending  passenger  purchased  a  ticket 
at  the  company*8  office  when  a  train  was  about  de> 


See  also  7  L.  R.  A.  435;  14  L.  R.     A.  276. 
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knowing  he  bad  this  passrn^rer  to  put  ofT,  at- 
tempted to  signal  the  engineer  with  Ibe  bell- 
rope,  but,  owiog  to  some  tangle  or  (ii^ninmge- 
Ukent,  could  not  do  bo,  coiiscqucutly  the  two 
whistles  were  not  blown.  Tlie  conductor,  the 
engineer  and  the  porter  all  agree  on  this  point, 
and  there  is  no  contradictory  statement.  T^e 
porter  only  calls  out  flag-stations  when  there 
are  passengers  to  put  off  and  (he  signal  to  stop 
is  blown.  The  plaintiff  tentifies  that  the  porter 
did  pass  through  the  car,  and  call  out  Doylioe 
Station,  but  this  the  porter  positively  denies, 
and,  considering  the  uncontradicted  testimony 
that  no  signal  to  stop  was  given,  the  fact  is  of 
little  importance.  The  consequence  was  that 
the  train  passed  by  the  station,  only  slacking 
its  speed,  as  customary,  but  not  stopping. 

The  plaintiff  having  several  times  made  this 
■ame  trip,  and  knowmg  bis  station,  went  out 
OD  the  platform  of  the  car  for  the  purpose  of 
getting  off.  He  went  down  on  the  steps  of  the 
car,  and,  after  passing  a  little  beyond  the  sta- 
tion platform,  seeing  that  the  car  did  not  stop, 
and,  as  be  says,  supposing  that  it  was  intended 
that  he  should  get  off,  and  that  he  could  do  so 
with  safety,  he  stepped  off  while  the  train  was 
moving;  and  he  says  that,  as  be  was  in  the  act 
of  doing  so,  the  train  accelerated  its  motion, 

giving  a  sudden  jerk,  which  threw  him,  and 
roke  his  ankle,  occasioning  the  injuries  for 
which  his  present  action  in  damages  is  brought 
He  says  that,  just  before  he  stepped  off,  some- 
one called  to  him,  "Is  not  this  your  station T** 
which  acted  in  determining  him  to  step  off; 
but  the  evidence  leaves  no  doubt  that  the  per- 
•on  who  asked  the  question  was  not  any  em- 


ploye of  the  Company.  The  conductor  says 
thai,  having  failed  to  give  the  si;>nul,  he  went 
throutrh  the  tiain,  after  pissing  the  station,  to 
tiud  plaintiff,  inteudiog  to  l^ack  the  train  up  to 
the  station,  and  put  him  off,  but  failed  to  find 
him,  and  supponed  he  had  gotten  off  when  the 
train  had  stopped  on  account  of  the  oxen  on 
the  track. 

Under  the»e  facts,  the  fault  of  the  Company, 
in  not  stopping  its  train,  cannot  be  disputed. 
It  was  bound,  under  its  contract,  to  stop,  and 
safely  discharge  its  pansenger.  But  did  its 
neglisrent  failure  to  discharge  this  duty  justify 
the  pld  ill  tiff  in  lumping  off  the  moving  train, 
or  absolve  him  from  the  charge  of  contributory 
negligence,  which,  under  the  settled  jurispru- 
dence of  this  court,  is  a  bar  to  his  recovery? 
We  consider  the  law  to  be  settled  by  the  over- 
whelming weight  of  authority  that  while  a 
railroad  company  is  bound  to  stop  its  train  at 
the  station  to  which  it  has  contracted  to  carry 
a  passenger,  and  to  land  him  safely  and  con- 
veniently, the  fact  that  the  train  |s  about  to 
pass  such  a  station  without  stopping  does  not 
justify  the  passenger  in  jumping  off  the  mov- 
ing train,  unless  expressly  or  impliedly  invited 
to  do  so  by  the  Company. 

A  leading  case  on  the  subject,  which  we  se- 
lect from  a  multitude  of  authorities,  not  only 
on  account  of  the  great  lawyer  who  delivered 
it  (Jvdge  Black),  but  also  because  it  has  been 
expressly  quoted  and  affirmed  by  this  court, 
lays  down  the  principle,  in  a  state  of  facta 
strikinglv  similar  to  those  before  us,  as  f  Hows: 
"The  plaintiff  below  was  a  passenger  in  de- 
fendant's cars  from  Philadelphia  to  Morgan'a 


pnrtingr  in  the  direction  he  wished  to  go,  and  after 
he  boarded  the  train  he  learned  that  It  would  not 
stop  at  the'  station  for  which  he  had  purchaned  the 
ticket,  be  has  no  redrew  against  the  company. 
Buling  V.  Philadelphia,  W.  ft  B.  R  Co.  tupra. 

A  railroad  company,  having  sold  a  ticket  to  a 
point  on  its  road,  including  a  return  trip,  was  bound 
to  stop  at  the  station  and  bring  the  paasenirer  back, 
upon  the  usual  signal,  which  had  been  recognised 
by  the  com  pany,  bel  ng  gl  ven.  Freeman  v.  Detroit, 
11.  ft  M.  K.  Go  0  West.  Rep.  U7, 85  Mich.  677. 

lAabtUty  /or  injury  to  posMti^er,  ailighllng  from 

train. 

Where  the  conductor  has  reason  to  believe  that 
any  passen^r,  on  reaching  the  station  of  his  desti- 
nation, has  not  allg-hted,  and  is  dilatory  in  the  act 
of  allKhtiner,  and  bo  starts  his  train  without  exam- 
ination or  Inquiry,  and  such  passenger  is  in  the  act 
of  aiiflrhtlnff  when  the  train  Is  started,  and  ts  there- 
by injured,  the  company  will  be  liable.  Sherwood, 
J.,  difssents,  on  the  ground  that  there  was  evidence 
to  show  the  conductor  that  plaintiff  was  not  in 
do nger.    Strauss  v.  Kannas  City,  St.  J.  ft  C  B.  B.  Go. 

6  West.  Rep.  488,  86  Mo  421. 

Where,  before  a  passeufrer  bad  safely  alighted  at 
a  station,  the  conductor  aignaled  the  train  to  Ptart, 
and  Jerked  the  passenger  to  the  ground,  injuring 
him,  the  carrier  Is  liable.  Louisville,  N.  A.  ft  C  R. 
Co.  V.  Wood,  12  West.  Rep.  818, 118  Ind.  ft44. 

When  a  conductor  is  merely  asked  bow  long  a 
train  will  stop  at  a  certain  station,  and  tells  the  pas- 
senger, he  Is  not  presumed  to  know  that  the  latter 
deelres  to  alight  on  business,  and  does  not  thereby 
assume  any  obligation  to  watch  the  movements  of 
the  passenger  or  delay  the  train  on  bis  account. 
MlHSourl  Pac.  R.  Co.  v.  Foreman,  78  Tex.  811. 

He  is  not  bound  at  his  peril  to  ascertain  from  any 
mere  stnmger  of  the  existence  of  an  agreement  to 

7  L.  K.  A. 


change  the  arrangement  and  stop  at  an  unusual 
place.  Atchison,  T.  ft  8.  F.  K.  Go.  v  Qants,  89  Kan. 
608. 

A  freight  train  accustomed  to  discharge  passen- 
gers away  from  its  platform,  or  where  It  is  Imprao- 
tlcable  to  reach  it,  may  require  them  to  leave  at 
some  convenient  place.  New  York.  C  ft  St.  L.  R. 
Oo.  V.  Doane,  1  L.  R.  A.  167,  U  West  Rep.  466, 116 
Ind.  486. 

Where  a  passenger-freight  train  stopped  at  an  in- 
convenient place,  a  female  passenger  was  Justtfled 
In  supposing  it  would  stop  at  the  platform,  and,  her 
presence  being  discovered  as  the  train  passed  the 
station.  It  was  negligence  in  the  company  not  re- 
turning to  the  station  or  assisting  her  to  a  light  from 
the  train  when  it  slopped,  or  to  reach  the  station  in 
safety.    Ibid, 

A  female  passenger  required  to  alight  from  a 
freight  train,  beyond  the  station,  was  not  negligent 
in  not  discovering  gates  into  a  private  inclosura 
through  which  the  station  might  be  reached  by  an 
unmarked  route;  and  the  company  la  liable  for  in- 
juries suffered  by  her  tailing  while  attempting  to 
cross  a  cattle  pit.    l6UL 

Duly  of  carrier  to  itop  traHn  fa  tUlow  ponenoer  to 

oUffht. 

It  is  the  duty  of  the  servants  and  employ^  on  a 
passenger  train  to  stop  the  train  long  enough  for  a 
pafi^enger.  by  the  exercise  of  ordinary  care  and  dili- 
gence, considering  age.  sex  and  physical  condition, 
to  alight  from  the  train  safely  before  it  is  started 
or  suffered  to  start.  Hickman  v.  Missouri  Pac.  R. 
Co.  8  West.  Rep.  664. 91  Mo.  488:  Oentral  R.  Oo.  v. 
Whitehead,  74  Oa.  441;  Strauss  v.  Kansas  City,  St.  J. 
ft  C.  B.  R.  Co.  6  West.  Rep.  488, 86  Mo.  42L 

A  sufficient  time  to  permit  a  passenger  to  get  off 
the  train  m  safety  means  time  to  alight  safely  in 
the  use  of  reasonable  diligence  and  oaie,  having  re- 
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Cnraer.  The  train  should  hnve  stopped  at  the 
latter  place,  but  some  defect  Id  the  bell-rope 
preveoted  the  conductor  from  making  tbe 
proper  signal  to  tbe  engineer,  who  therefore 
west  past,  though  at  a  speed  somewhat  slack- 
ened on  account  of  the  switches  which  were 
there  to  be  crossed.  The  plaintiff,  seeing  him- 
self al)Out  to  be  carried  on.  Jumped  from  the 
platform  of  the  car,  and  was  seriously  hurt  in 
tbe  foot.  .  .  .  Pel  sons  to  whom  the  manage- 
ment of  a  railroad  is  intrusted  are  bound  to  ex- 
ercise tbe  strictest  vigilance.  They  must  carry 
tiie  passengers  to  their  resoective  places  of  des- 
tination, and  set  them  down  safely,  if  human 
eare  and  foresight  can  do  it.  .  .  .  But  they  are 
answerable  ouly  for  the  direct  and  immediate 
consequences  of  errors  committed  by  them- 
selves. They  axe  not  insurers  against  the  perils 
to  which  a  passensrer  may  ezpoHC  himself  by  his 
own  rashness  and  folly.  .  .  .  From  these  prin- 
ciples it  follows  very  clearly  that  if  a  passenirer 
is  negligently  carried  beyood  bis  station,  where 
he  .  .  .  had  a  right  to  be  let  off,  he  can  recover 
compensation  for  tbeinconyeuience,  the  loss  of 
time  and  the  labor  of  traveling  back,  because 
these  are  the  direct  consequences  of  the  wrong 
done  to  him.  6*n,  if  he  is  foolhardy  enough 
to  jump  off  without  waiting  for  tbe  train  lo 
stop,  be  does  it  at  his  own  risk,  because  this  is 
^tons  imprudence*  for  which  he  can  blame 
nobody  but  himself."  Pennsylvania  B.  Co,  v. 
AmeU,  23  Pa,  147. 

This  court  long  ago  laid  down  the  like  doo- 
trine  in  the  following  language:  "If  the 
daughter  of  plaintiff  voluntarily  jumped  from 
the  cars  when  in  motion,  even  though  it  was 


the  constant  habit  of  the  company  to  stop  at 
that  place,  the  leap  not  being  made  to  avoid  an 
imminent  impendinir  peril,  produced  by  the 
misconduct  of  defendants,  but  to  avoid  being 
carried  beyond  her  destination,  she  was  herself 
guilty  of  such  imprudence  as  relieves  the  com- 
pany from  the  consequences  of  tbe  want  of 
caution  on  the  part  of  their  servants;  for  in  such 
a  case  the  accident  may  be  attributed  to  the 
fault  of  both  parties,  which  would  destroy 
plaintiff's  right  to  recover."  And  then  the 
court  quotes,  with  approval,  the  above  decision 
of  the  Pennsylvania  court.  Datno/it  v.  Jiew 
Orleans  A  0,  R.  Co,  9  La.  Ann.  441. 

In  a  very  recent  case  we  referred  to  this 
principle  as  an  evident  one,  saying:  **  Now* 
supposing  that  any  passenger  on'a  regular  train 
should  labor  under  a  similar  mistake  in  believ- 
ing, for  instance,  that  the  trjiin  was  passin&r  by 
the  station  to  which  he  was  destined,  and,  fear- 
ing that  he  might  be  carried  beyond  the  same, 
should  Jump  out  as  the  train  was  pulling  out  of 
the  station,  and  be  injured  by  fHnin<c>  could  the 
company  be  held  liable  for  injuries  thus  re- 
ceived? Evidently  not."  Beary  v,  LouuvUle, 
If,  0.  dtT.  B,  Co.  40  La.  Ann.  82. 

In  the  multitude  of  adjudications  and  judi- 
cial expressions  on  this  subject,  by  numerous 
courts,  there  have  naturally  arisen  varipties  and 
conflicts  of  opinions,  and  decisions,  hostile,  or 
apparently  hostile,  to  each  other,  are  quoted  on 
either  side;  but  the  weight  of  authority  un- 
doubtedly sustains  the  views  above  expressed* 
and,  at  all  events, — what  more  nearly  concerns 
us. — they  have  been  adopted  in  the  jurispru- 
dence of  Louisiana. 


SfurA  to  an  tbe  drcumstanoes.    Pennsyl  vaola  B.  Oo. 
▼.  Lyons  (Pa.)  25  W.  N.  C.  6. 

A  conductor  has  no  riflrht  to  assume,  because  he 
does  not  see  a  passenfrer  in  the  coach  on  lookinigr 
into  it,  that  be  has  leaped  out  In  the  dark  from  the 
tnovinjr  train;  but  it  Is  his  duty  to  know  that  be  bas 
a  paasenffer  for  a  staMon,  to  have  tbe  station  an- 
nounced and  to  stop  the  train.  Louisville,  M.  O.  ft 
T.  B.  Go.  V.  Mask,  64  Miss.  7381 

FuaBtmoer  carrieA  beyond  Ms  desMnatUm, 

A  immenger  carried  beyond  his  station  may  re- 
cover for  an  injury  sustained  by  fallingr  through  a 
trestle  work.  Wbetber  he  consented  to  ieave  tbe 
train  at  that  point,  so  as  to  waive  his  right,  is  a 
4|ue8tion  for  tbe  Jury.  Winkler  v.  8t«  Louis,  h  M. 
ft  &  B.  Oo.  8  Weat.  Rep.  438, 21  Mo.  App.  90. 

l%e  complaint  in  an  action  for carryingr  a  piu^sen- 
«er  beyond  his  station  should  aver  that  under  the 
vules  of  tbe  company  the  train  should  have  stopped 
at  the  station.  Ghica«ro,  St.  L.  ft  P.  B.  (>>.  v.  BUls, 
IWnt.  Bep.iM0,104  Ind.  18. 

Tlie  plaintur  is  entitled  to  recover  damages  for 
bis  tiouble  and  inconvenience  in  getting  back  to 
his  destination.  East  Teoneasee,  V.  ft  O.  B.  Ck>.  v. 
Lockhart.  79  AJa.  815. 

A  railroad  company  which  sells  a  ticket  to  a  point 
keyond  Its  line  la  liable  for  injuries  to  tbe  passenger 
caused  by  the  negligence  of  those  In  charge  of  tbe 
tnia  and  car  at  a  point  beyond  its  own  line  to 
which  the  passenger  was  carried  without  change  of 
ears.  Chollette  v.  Omaha  ft  B.  V.  B.  Co.  (Neb.)  4 
L.  B.  A.  18B. 

A  woman  with  an  Infant,  wrongfully  carried  by 
a  train  beyond  her  destination,  and  who  insists  on 
being  put  off,  in  consequence  of  which  she  has  to 
walk  back  a  mile,  is  not  thereby  prevented  from 
fl<eooFerinir  damages,  where  she  was  without  money, 
and.  if  she  bad  gone  on,  would  have  been  left  late 
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at  night  in  a  strange  city.  Oalveston,  H.  ft  H.  B. 
Go.  V.  Crispi,  73  Tex.  288. 

Where  a  train  passes  the  station  to  which  the  paa> 
Sanger  was  entitled  to  be  carried,  without  stopping 
a  sutficient  time  for  blm.  to  get  off,  the  carrier  ia 
liable  in  damages.  The  fact  that  tbe  train  carried 
freight  as  well  as  passengers  makes  no  difference, 
Wbtte  Water  Valley  B.  Go.  v.  fiutier,  18  West  Hep, 
807, 112  Ind.  508. 

A  railroad  company  admitting  passengers  to  a 
freight  train  incurs  the  same  liability  to  transport 
them  safely  as  If  on  a  passenger  train.  New  York, 
G.  ft  8t  L.  R.  Go.  V.  Doane,  1  L.  B.  A.  157, 15  West, 
Hep.  466, 115  Ind.  436w 

If  a  passenger-freight  train  is  stopped  near  a  sta- 
tion, and  the  passengers  rightfully  understand  they 
are  to  leave  tbe  train,  the  company  is  liable  for  the 
injuries  they  may  sustain  in  so  doing,  to  the  same 
extent  and  upon  the  same  ground  as  if  suffered 
fi-om  the  defectiveness  of  its  own  premises.   Ihid, 

Oontributory  negligence  defeats  right  of  action. 

An  administrator  cannot  recover  for  the  death  of 
his  decedent,  caused  by  negligence  of  a  railroad 
company,  unless  deceased  was  in  the  exercise  of 
due  care  for  his  own  safety.  Ghica^o  ft  A.  B.  Go. 
V.  Fietsam,  12  West.  Rep.  844, 128  III  518. 

An  adult,  if  guilty  of  any  negligence,  however 
sUght,  contributing  directly  to  produce  the  injury 
to  himself,  cannot  recover.  Dowling  v.  Allen,  $ 
Wefit.  Bep.  870,  88  Mo.  808;  Monongatiela  aty  v, 
Fischer,  2  Gent  Bep.  79,  111  Pa.  9;  Western  Union 
Toleg.  Ga  v.  MoDanlel.  1  West  Rep.  274,  108  Ind. 
294;  Gook  v.  Missouri  Faa  B.  Go.  1  West.  Rep.  4fi2; 
19  Mo.  App.  829. 

A  street  railway  is  not  liable  for  a  personal  In- 
Jury  when  it  appears  that,  when  plaintiff  signaled 
the  conductor  to  stop  the  car,  the  latter  rang  the 
bell  for  that  purpose,  and  the  oar  immediately  bo- 
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The  question  is,  then,  whether  the  plaiDtiif, 
in  jumping  off  the  moviDg  train,  acted  upon  the 
express  or  implied  in  vital  ion  of  the  Company. 
The  evidence  conclusively  negatives  any  ex- 
press invitation  on  the  part  of  any  employ!  of 
the  Company.  It  is  equally  clear  that  theolfl- 
cars  in  charge  of  the  train  never  intended  or 
expected  that  plaintiff  should  get  off,  and  cer- 
tamly  did  not  slack  up  for  the  purpf>sc  of  letting 
him  get  off.  They  acted  precisely  as  tbey 
would  have  done  had  there  been  no  passengers 
to  take  on  or  put  off;  for  the  engineer  had  no 
signal  to  that  effect,  therefore  did  not  know  that 
there  was  a  passenger  to  put  off,  aud  only 
Blackened  the  speed,  as  was  nis  duty  on  all  oc- 
casions, simply  to  allow  the  exchani^e  of  mails. 
Is  it  possible  to  construe  this  as  implying  an 
invitation?  If  so,  such  an  invitation  is  given  to 
everyone  who  wants  to  get  off  the  train  when- 
ever it  passes  such  a  station. 

The  testimony  is  contlicting  as  to  the  rate  of 
speed  at  which  the  tr.<in  passed  the  station. 
Ncihing  can  be  more  uncertain  than  such  esti- 
mates, especially  when  made  by  unskilled  ob- 
servers. The  natural  and  probable  conclusion 
from  the  circumstances  is  that  the  train  only 
made  the  usual  slacking  of  speed  for  exchang- 
ing the  mails  There  was  no  reason  why  the 
engineer  should  have  acted  otherwise,  ^lain- 
tiCT thinks  he  would  have  landed  safely  but  for 
the  acceleration  of  s  >eed  which  took  place  as 
he  was  in  the  act  of  lumjnng.  But  this  accel- 
eration only  took  place  after  the  train  had 
passed  the  platform,  and  after  the  mails  had 
ueen  exchanged,  which  was  the  usual  and  nat- 
ural course.  If  plaintiff  chose  to  infer  an  invi- 
tition  to  jump  ou  from  these  customaty  acts  of 
the  Company,  it  was  a  rash  conclusion.  One 
of  his  own  witnesses  testilies  that  he  never,  at 
any  other  time,  saw  a  person  jump  from  a  train 
moving  as  fast  as  that  one  was,  although  he 
says  it  was  moving  slowly.  That  plaintiff's 
action  was  impiudent  is  sfiown  by  the  result, 
and,  as  we  think,  by  all  the  circumstances. 
His  own  evidence  shows  that  he  hesitated  about 
attempting  the  jump,  and  was  only  determined 
by  the  question  ot  a  third,  person,  and  the 
thouglit  that  other^^ise  be  would  be  carried 
beyond  bis  station.    His  act  was  purely  volun- 


tary, uninfluenced  by  any  invitation  expressed 
or  intended  by  the  employes  of  the  Company, 
and  excused  by  no  impending  danger  or  neces- 
sity of  any  kind,  except  his  mere  unwillingmas 
to  be  carried  beyond  his  station.  It  was  im- 
prudent and  dangerous,  and  his  action  for  the 
resulting  injury  is  clearly  barred  by  his  own 
contributory  fault.  It  is  therefore  ordered  and 
decreed  that  the  wrdid  and  judgment  appealed 
from  be  annuUed  and  eet  aeide,  and  thnt  tfiere  he 
judgment  in  favor  of  defendant  tweeting  Vis  de^ 
mand,  at  pUiintijfe  eoete  in  both  eourte, 

Watkins,  J.,  dissenting: 

Plaintiff  sued  the  Railroad  Company  for 
$10,000  damages  for  injuries  be  received  in 
alighting  from  one  of  its  trains  while  in  motion, 
on  wbic£  be  was  a  passenger,  it  having  passed 
the  station  to  which  he  was  ticketed  without 
making  a  full  stop,  only  slowing  up  to  permit 
an  exchange  of  mails.  There  was  a  verdict  of 
a  jury  in  his  favor,  which  this  court  has  set 
aside,  and  the  Fubetance  of  the  majority  opinion 
is  that  the  act  of  the  plaintiff  was  voluntary,  and 
without  invitation  on  the  part  of  the  oitHcers 
and  agents  of  the  Railroad  Company;  and 
while  the  Company  was,  primarily,  guilty  of 
negligence  in  failing  to  carry  out  its  contract  of 
safe  cariiage,  the  plaintiff  was  guilty  of  con- 
tributory  negligence. 

The  opinion  puts  the  proposition  thus: 
"The  question  is,  then,  whether  the  plaintiff, 
in  jumping  off  the  moving  train,  acied  upon  the 
express  or  implied  invitation  of  the  Company;'^ 
and,  answering  that  question,  i  he  opinion  say sr 
"  The  evidence  conclusively  negatives  any  ex- 
press invitation  on  the  part  of  any  em  ploy  6  of 
the  Company.  It  is  equally  clear  that  the  offi- 
cers in  charge  of  the  train  never  intended  or 
expected  hat  he  should  gei  off."  These  die  a 
are  the  sole  foundation  of  the  opinion,  and  the 
legal  proposition  announced  rests  exclusively 
upon  Damont  v.  New  Orleans  dk  C.  R.  Co.  9  La. 
Ann.  4t1;  Pennsylvania  R.  Co,  v.  Atpeil,  98  Pa. 
147.  and  Reartj  v.  LouimUe,  N.  0.  A  T.  EL  Oo, 
40  La.  Ann.  82. 

Lei  us  see  what  is  their  purport,  and  what  are 
the  principles  they  announce,  and  whether  they 
are  a  proper  foundation  for  the  opinion.    In 


gan  to  slow  down,  and  that  plaintiff,  without  wait- 
ing for  the  car  to  stop,  stepped  from  the  car  while 
It  was  io  motion.  Harmon  v.  Washington  &  O.  R.. 
Co.  iD.  C.)  8  Gent.  Rep.  738. 

One  who  Jumps  from  a  train  moving  twenty-flve 
miles  an  hour,  when  not  invited  or  ordered  to  do  so 
by  the  agents  of  the  railroad  company,  or  not  to 
avoid  some  thre^itened  peril,  is  guilty  of  contribu- 
tory negligenoe  barrtng  a  recovery  for  injuries 
thereby  received.  Jarrett  v.  Atlanta  ft  W.  B.  R. 
Oo.  (Qa.)  0  8.  B.  itep.  681. 

Where  a  person  is  killed  or  injured  by  attempting 
to  Jump  from  a  railroad  train  while  it  is  croesfng  a 
public  street,  the  negllgenoe  of  the  railroad  com- 
pany in  failing  to  ring  its  locomotive  bell  wb  le 
orosping  the  street,  as  required  by  law,  while  it  is 
clearly  negligence,  does  not  contribute  to  the  in- 
Jurv;  and  of  such  failure  plaintiff  cannot  com- 
plain; and  such  failure  is  therefore  no  cause  for  a 
recnvery  by  one  so  injured.  Oentral  B.  Co.  v.  Har- 
ris, 76  Oa.  501. 

Where  sufficient  time  was  allowed  the  passenger 
to  get  off,  but  he  did  not  do  so,  and  remained  on  the 
train  till  it  started,  when  he  Jumped  off  and  was  in- 

7  Ta  R.  A. 


Jured,  he  cannot  recover  for  the  Injury.  Pennsyl- 
vania R.  Ck).  V.  Lyons  (Pa.)  25  W.  N.  C.  6. 

A  passenger  who  is  unnecessarily  and  Improperly 
upon  the  platform  of  a  railroad  car,  Itnowing  that 
tbe  train  is  about  to  start,  and  who  is  thrown  down 
and  injured  by  the  starting  of  the  engine  with  no 
unusual  or  unnecessary  Jerk,  cannot  recover  there- 
for. Torrey  v.  Boston  ft  A.  B.  Oo.  7  New  Bng.  Bep. 
148, 147  Mass.  412. 

The  fact  that  he  was  at  the  time  looking  for  some 
one  does  not  excuse  him  in  case  he  was  injured. 
Ibid. 

A  passenger  carried  beyond  her  stopping  place, 
who  takes  the  risk  of  getting  off  while  the  train  \a 
in  motion,  must  take  the  consequences,  and  cannot 
recover  against  the  railroad  company  for  injuries 
thereby  sustained.  Watson  v.  Georgia  Pao.  B.  Go. 
81  Ga.  476. 

A  man  who  attempted,  while  a  street-oar  was  in 
motion,  to  step  off  from  the  front  of  the  oar  with  a 
keg  ot  lead  In  bis  hands,  is  guilty  of  negligence- 
which  will  prevent  his  recovering  for  injuries  whleb 
he  would  not  have  received  If  he  had  remained  oi» 
the  steps,  although  there  was  negllgenoe  on  the 
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Ibe  Drtmant  Ccue  Done  of  the  facts  are  stated. 
Tbeooly  question  discussed  was  t  be  correctness 
of  ihe  charge  of  the  jud^e  a  quo  to  the  jjury,  and 
the  case  was  remanded  for  a  new  trial.  The 
only  cases  cited  theiein  as  authority  were 
LMep9  V.  Bmiichartrain  R  Co,  17  La.  862.  and 
Ftefft4is  V.  Pontchartrain  R.  Co.  18  La.  839. 
Those  two  cases  involved  claims  for  damages 
sustained  by  the  owners  of  slaves  who  had  been 
killed,  one  in  attempting  to  cross  a  railroad 
track,  and  the  other  while  lying  on  the  track, 
either  drunk  or  asleep.  The  mere  citation  of 
tboee  cases  as  authority  for  the  decision  of  that 
case  shows  how  imperfectly  understood  were 
the  questions  involved,  in  1854,  when  that 
opinion  was  rendered;  for,  of  course,  there 
being  between  the  owners  of  the  slaves  and  the 
railroad  companies  no  contractual  relations 
whatever,  the  former  were  primarily  guilty  of 
gross  negligence,  and  the  latter  were  without 
fault.  But  the  opinion  quotes  with  approval 
the  paragraph  from  Pennsylvania  R.  Co.  v. 
AtpeU,  wbich  was  quoted  in  the  Damont  Case, 
but  in  that  extract  no  part  of  the  facts  of  that 
caae  is  recited.  They  are  brousrlit  forward  in 
Wood's  Railway  Law,  at  pages  1130  and  1132, 
and  we  quote  them  to  show  how  very  inappli- 
cable to  t b is  case  they  are.  They  are  as  folio  ws, 
viz.:  "Whilst  the  train  was  in  motion,  the 
plaintiff  leaped  from  the  car,  thoueh  warned  by 
the  conductor  and  brakeman  not  to  do  so,  and 
informed  him  that  the  train  would  be  stopped 
and  backed  to  the  station.  ...  If  he  bad 
heeded  them,  he  would  have  been  safely  let 
down,  at  the  place  he  desired  to  stop  ai,  inlc.«s 
than  a  minute  and  a  half.  Instead  of  this,  be 
took  a  leap  wbich  promised  him  nothing  but 
di-ath;  for  it  was  made  in  the  darkness  of  mid- 
night, against  a  wood-pile  close  to  the  track, 
and  from  a  car  going  probably  at  the  full  rate 
of  ten  miles  an  hour." 

On  this  state  of  facts  both  the  Aspell  and 
Damon t  Oasts  depend.  On  such  a  state  of 
facts,  of  course,  the  plaintiffs  were  held  to  have 
been  guilty  of  gross  negligence,  and  the  rail- 
road companies  without  fault.  But  why 
should  those  decisions  be  cited  in  this  case  as 
Bustaininff  the  doctrine  of  contributory  negli- 
gence?   I  confess  I  cannot  understana,  for  I 


respectfully  submit  that  this  record  presents  no 
sucb  cose. 

Nor  is  the  case  of  Reary  v.  Louistfille,  iT.  0. 
A  T.  R.  Co.  at  all  applicable,  because  it  was 
one  of  a  little  giil  who  received  injuries  in 

1'umping  from  a  train  of  cars  while  iu  motion. 
Sut  she  was  not  a  passenger.  The  train  was 
in  the  depot-yard  l>eing  uncoupled  at  the  time, 
and  the  conductor  bad  gone  home.  The  par- 
agraph quoted  from  tbat  case  in  the  opinion 
was  hypothetically  stated,  merely  for  the  pur- 
pose of  an  illuHtration,  and  bas  no  wei{;bt,  as  a 
part  of  that  derision.  Without  antagonizing 
t  be  opinion  on  its  statement  of  facts,  I  propose 
to  make  an  independent  one. 

As  a  witness,  the  plaintiff  savs  that,  when 
witbin  200  yards  of  the  station  of  bis  departure, 
there  was  a  yoke  of  oxen  on  the  track,  and  the 
speed  of  the  train  was  slackened  until  they 
were  frigbtened  off.  Afterwards  the  speed  was 
increased  a  little,  the  whistle  blown,  and  it  was 
again  reduced,  and  slowly  moved  by  the  depot 
platform,  while  the  mail  was  being  exchanged. 
v\  hen  the  train  passed  tbe  depot  be  thought  it 
was  running  slowly  enough  for  a  man  to  gel  off 
without  danger.  Tbe  only  thing  tbat  prevent-' 
ed  him  g<  tting  off  safely  was  that  the  train 
gave  a  jerk  forward  as  be  got  off.  Tbe  train 
was  moving  all  the  time,  but  very  slowly.  The 
place  where  he  attempted  to  alight  was  a  better 
place  to  get  off  than  tbat  where  p  rsons  usual- 
ly ^t  off.  The  ground  was  smootber.  The 
train  was  running  at  less  than  one  half  its 
usual  speed.  When  he  was  passing  the  place 
where  the  ties,  etc.,  were  lying,  he  tbousbt  it 
was  not  a  safe  place  to  fiet  off.  As  he  hurried- 
ly made  up  his  mind,  tbe  train  passed  an  open 
place,  and  he  got  off  tbere,  because  be  t bought 
It  was  better  ground,  and  he  could  get  off  tbere 
without  getting  hurt.  Using  bis  own  language, 
he  says:  "Just  at  the  moment  that  I  got  off, 
the  train  made  a  jork.  I  was  in  the  act  of 
leaving  the  steps,  when  tbe  jerk  came.  I  bad 
let  go  tbe  raiting,  and  had  started  to  step  in  tbe 
direction  of  the  wny  tbe  train  was  going,  and 
one  foot  bad  left  tbe  steps,  and  the  otber  [was] 
still  on  the  steps,  and  [in  the  act  of]  leaving, 
when  the  jerk  came."  This  occurrence  hap- 
pened at  10  o'clock  A.  M. 


part  or  tbe  carrier.  JEUcketts  v.  Birmingham  Street 
R.  00.86  Ala.  sua 

£zie^loii  to  rule  of  wnXrCAAary  neoliQefMS. 

Tbe  rule  that  It  is  nefflig'ence  in  a  pasBeniirer  to 
Jump  from  a  moving  train  Is  subject  to  exceptions, 
—as,  when  the  passenger  is  placed  In  peril  by  the 
default  or  neifliirenoe  of  the  company,  or  wben  be 
lenvea  the  train,  while  It  Is  in  motion,  by  the  direc- 
tion of  tbe  oompany^s  agents.  Pennsylvania  B. 
Co.  V.  lorons  (Pa.)  25  W.  N.  a  S. 

Where  a  boy  sixteen  years  of  agre  leaped  from  a 
train,  upon  which  he  was  a  trespasser,  at  a  show  of 
force  displayed  by  the  conductor.  It  was  held  tbat 
the  oompaDy  was  liable.  Indianapolis,  P.  &  C  B. 
Go.  V.  PItzer,  4  West.  Bep.  857, 109  Ind.  179. 

A  street-car  paasenffer  who  has  signaled  for  the 
cu-  to  stop  so  he  may  all^rht  is  not  grullty  of  con- 
tributory ncflrligence  in  going  upon  ihe  step  of  the 
ear  when  it  slows  up,  as  he  has  a  right  to  expect 
that  ft  will  stop;  and  where  it  starts  up  agam  with 
a  jerk  before  ■to^ping,  and  he  Is  thrown  off,  the 
aeeident  Is  not  the  result  of  contributory  negli- 
tenoe.  Harmon  v.  Washington  ft  O.  B.  Co.  (D.  OJ 
l7Waah.UBeii.4SBB 
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A  company  is  responsible  for  injuries  resulting 
from  acts  done  under  tbe  direction  of  the  con- 
ductor. Bellman  v.  New  Yorlc  Cent,  ft  H.  U.  B.  Co. 
42  Hun,  180. 

Negligence  cannot  be  imputed  to  a  passenger,  al- 
though a  woman  advanced  in  pregnancy  Jumped 
from  a  car  to  tbe  ground  in  obedience  to  an  instruc- 
tion from  the  conductor,  the  train  having  been 
stopped  at  a  place  other  than  the  usual  platform, 
naltimore  ft  O.  B.  Go.  v.  Leapley,  4  Cent.  Bep.  253, 
e5Md.67L 

Where  a  train  stops  at  a  station  and  starts  again 
before  a  passenger  can  alight,  an  attempt  by  bini 
to  leave  it  while  it  is  moving,  made  under  tbe  con- 
ductor's direction,  is  not,  as  a  niattcr  of  law,  con- 
tributory negligence  which  will  bar  a  recovery  for 
injuries  sustained  in  doing  so.  St.  Louis,  I.  M.  ft  S. 
B.  Co.  V.  Person,  49  Ark.  182. 

Where  the  conductor  announces  tbe  name  of  tbe 
station  after  the  train  stops,  tbe  announcement  is 
equivalent  to  an  invitation  to  alight;  and  if  passen- 
gers are  deceived  by  such  an  announcement,  and 
are  consequently  injured,  tbe  railroad  oompan> 
will  be  responsible.  Oentral  B.  Go.  ▼•  Thompson 
76aa.7nil 
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Another  wltDess  for  p1ninti£f  states  tbat  he 
was  present,  and  saw  tbe  train  approach  the 
station.  Using  liis  own  words,  he  says:  "I 
thinlc  the  train  checked  up  a  little,  west  of  the 
platform,  but  near  it.  I  do  not  think  the  train 
stopped  entirely  at  the  station  this  trip.  .  .  . 
1  think  the  irain  came  nearer  stopping  that  day 
than  it  usually  does  to  put  off  the  mail  .  .  . 
About  tbe  time  the  locomotive  got  opposite  the 
platform  the  train  was  moving  very  slow." 

Another  of  plaintifif's  witnesses  states,  usin? 
his  own  language:  '*!  was  at  Doyline  Station 
the  day  that  >f  r.  Walker  ^t  his  leg  broke.  I 
was  in  al)Out  fifteen  steps  of  him  when  it  hap- 
pened. I  saw  him  when  he  went  to  step  off 
the  train,  and  it  appeared  to  me  thut,  as  he  did 
80,  the  train  got  faster,  and  Jerked  his  feet 
from  under  him.  Just  before  and  at  the  time 
he  attempted  to  get  off  the  train  was  going  slow, 
and  just  as  he  went  to  step  it  appeared  to  me 
tbat  it  Jerked  his  feet  from  under  him.  I  do 
not  know  that  it  was  going  any  slower  than 
when  they  checked  up  for  the  mail.  I  have 
never  seen  anyone  get  off  there  when  the  train 
was  running  as  fast  as  it  was  then,  except  Bir. 
"VValker.    1  have  frequently  got  on  the  train 

.  .  when  it  was  goinc  as  fast  as  that." 

On  tbe  part  of  the  defendant  there  is  not  a 
syllable  of  positive  testimony  in  opposition  to 
these  emphatic  statements.*  Tbe  conductor 
was  sworn,  and  simply  stated  "that  tbe  aver- 
age rate  of  running  is  al)out  twenty-four  and 
one  half  miles  an  hour  on  the  road  from  Mon- 
roe to  Shreveport.  This  was  tn'ie  in  October, 
1886.  .  .  .  Tbe  average  rate  of  speed,  when 
passing  flag  stations,  when  the  train  does  not 
stop,  is  between  eight  and  twelve  miles  an  hour, 
for  the  exchange  of  mails,  as  above  stated." 
This  witness  does  not  profess  to  have  any 
knowledge  of  tbe  occurrence,  because  he  says: 
*'I  learned  the  day  afterwards  that  Mr.  Walker 
jumped  off  tbe  train,  and  bad  broken  his  leg." 
He  subsequently  volunteered  tbe  statement: 
"I  Judge  tbat  tbe  train  was  running  at  about 
ten  miles  an  hour  on  that  day,  when  it  passed 
Doyline,  because  it  usually  passes  at  that  speed 
when  only  delivering  the  mail." 

The  eiigineer  testified  that  he  was  on  this 
road,  running  a  passenger  engine  and  train,  in 
October,  1886,  but  tbat  ne  had  "no  recollection 
of  the  accident  that  resulted  in  tbe  injury  of 
Mr.  Walker."  Said  he  did  not  "recollect  who 
was  engineer  on  the  passenger  train  going  east, 
on  tbe  16th  of  October,  1886.^' 

Tbe  defendant's  tbird  witness  was  tbe  porter, 
who  states,  using  his  own  words:  "I  recollect 
tbe  time  that  Mr.  Walker  was  said  to  have  been 
hurt,  at  or  near  Doyline  Station."  He  sajs 
further:  "I  remember  that  on  tbat  day  no  sig- 
nal was  given  to  stop  at  Doyline,  and  I  did  not 
leave  my  seat." 

Consequently  it  is  established  by  the  concur- 
ring statements  of, defendant's  three  witnesses, 
all  of  them  trainmen,  that  they  knew  nothing 
of  the  occurrence,  and  could  testifv  to  nothing 
adverse  to  tbe  testimony  of  plaintiff's  witnesses. 
Of  course  tbe  mere  theoretical  conjecture  of  the 
engineer,  as  to  tbe  speed  of  the  train,  amounts 
to  notbing  at  all. 

The  recital  of  tbe  forei^inir  fact-s  is  sufficient 
to  t4ike  tbis  case  out  of  the  pnuciple  announced 
in  Ptnngylvania  R.  Go.  v.  AspeU,  They  plain- 
ly show  tbe  defendant  in  fault,  and  without  ex- 
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cuse.  Now,  I  will  conMder  whether  thev  show 
the  plaintiff  guilty  of  contributory  nt-eligence 
to  such  a  degree  as  to  preclude  his  right  to  re- 
cover. A  review  of  authorities  wifi  first  be 
necessary. 

It  was  decided  by  the  Supreme  Court  of 
Tennessee,  in  1^7,  tbat  tbe  act  of  a  passenger 
in  alightins:  from  a  train  while  in  slow  mo- 
tion, who  sustained  injuries  in  consequence^ 
has  been,  in  tbe  courts  of  several  of  tbe  States, 
treated  as  negligence  per  se,  and  no  damages 
can  be  recovered;  but,  says  tbe  court'  (86 
Tenn.  (2  Pickle)  848),  "this  is  contrary  to  the 
current  of  judicial  opinion,  in  this  country  al 
least.  Tbe  true  rule  deducible  therefrom  la 
stated  in  2  Wood.  Railway  Law,  1180,  to  be 
tbat  'in  all  cases  the  question  is  one  of  fact 
whether,  in  view  of  the  particular  circum- 
stances, the  passenger  was  guilty  of  negligence 
in  atempting  to  leave  tbe  train  while  it  was  in 
motion.  In  tbis,  as  in  all  other  matters  where 
tbe  safety  of  passengers  is  concerned,  the  com- 
pany owes  a  duty  to  the  passenger  to  act  with 
proper  care  and  caution;  And  if  the  motion  of 
t/ie  train  is  not  entirely  stopped,  and  the  passen- 
ger is  expressly  or  impliedly  intrited  to  liive  the 
train  ichile  mooing  at  a  elow  rate  ofspe^,  he  has 
a  right  to  presume  that  it  is  safe  for  him  to  do 
so.  ...  If  tbe  train  is  moving  slowly,  and 
there  is  no  obvious  danger  in  getting  off,  it  can- 
not be  said  to  be  negligence  per  se  to  make  tbe 
attempt,  especially  if  the  passenger  is  directed 
to  do  so;  .  .  .  and  it  would  be  wrong  to  in- 
struct tbe  jury  tbat  such  an  attempt  per  se  con- 
st ituted  contributory  negligence.'  Id.  1129, 
*As  a  rule,  it  may  be  said  that  where  a  pas^en- 
g^T,  by  the  wrong/Hd  act  of  the  company,  is  com' 
peiled  to  clioose  between  leaving  the  ears  while  tke^ 
are  moving  slowly,  or  submitting  to  the  ineoi^ 
venienee  of  being  carried  by  the  s'ation  where  hs 
desires  to  stop,  the  company  is  liable  for  the  con* 
sequences  of  the  choice,  provided  it  is  not  ercT' 
Heed  neglifjently  or  unreasonably,*  Id.  1131, 
1182,"— citing  Thompson.  Carr.  227-267.  See 
also  Piopper  v.  New  York  Cent.  &  H,  R,  R,  Go, 
13  Hun.  625;  Keating  v.  New  York  Cent,  <fcfll 
R,  R,  Go,  49  N.  Y.  673;  and  Taber  v.  Delaware, 
L,  iSb    W.  R.  Go,  71  N.  Y.  489. 

"The  earlier  cases,"  says  the  Tennessee 
court,  ''establish  the  rule  that  leaving  a  train 
[while]  in  motion  was  such  negligence  as  de> 
tested  tbe  right  of  recovery,  unless  done  to 
avoid  danger  of  remaining  on  board;  and  this 
is  still  stated  as  the  '  general  rule '  in  many  au- 
thorities. 2  Wood,  Railway  Law,  1126;  Thomp- 
son, Carr.  267. 

"But  the  rule  we  have  laid  down  is  tbe  modem 
one,  and  formulated  from  the  many  exceptions* 
and  this  modification  has  been  before  recog- 
nized by  this  court.  East  Tennessee,  V,  d  c7, 
R,  Go,  V.  Conner,  16  Lea,  26S;"  Lofj'sville  db  N* 
R.  Go.  V.  Stacker,  86  Tenn.  (2  Pickle)  845. 

It  was  decided  by  the  Supreme  Court  of 
Gleorgia,  in  a  recent  case,  that  "tbe  railroad  was 
bound  to  put  him  [a  passenger]  off ,— to.stop  its 
train  for  this  purpose.  This  it  failed  to  do,  and 
it  was  not  want  of  ordinary  care  in  the  passen- 
ger to  use  tbe  only  means  to  get  off  tbe  course 
of  the  defendant  permitted."  Georgia  R.  <§ 
Rkg.  Co.  V.  McCurdy,  45  Qa.  •  289.  iSee  also 
Filer  v.  New  York  Gent.  R,  Go.  49  N.  Y.  47; 
Loyd  V.  Hannibal  db  8L  J,  R,  Go,  t&  Ma  500: 
JOUnois  Gent.  R.  Go.  v.  AUe,  59  111.  181. 
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Th#<  pMpfiTTTnif*flt!on  of  tliut  rnle  Is  stated  in 
Wood's  ftaiUay  Law  tbus:  "i3at,  generally, 
no  recovery  can  bo  bad  if  tbe  cars  are  under 
Hucb  roodoQ  as  to  render  it  obviouRly  danger- 
ous for  a  (Msjifion  to  attempt  to  leave  tnem/' — p. 
]li)6.  Citing  Jeferionvilie  H.  Co.  ▼.  Hendricks, 
26  ind.  f^Z6\  I'enMjfivania  R.  Co.  y.  A»pefl,  28 
Pa.  147;  Ikunont  v.  Mew  Orleans  A  O,  R,  Co, 
9  La.  A  nn.  4if ;  QaveU  ?.  Manchester  db  L.  B, 
Co.  15  Gray,  OOl. 

Tlie  author  then  proceeds:  "And,  under 
such  circumstances,  it  ia  not  sufficient  to  charge 
tbe  company  that  tbe  conductor  advised  tlie 
pajiaeugers  to  make  tbe  attempt  It  is  tbe  duty 
of  the  yamenger  to  exercise  bis  own  judgment, 
and,  if  tbe  dMiiger  was  so  great  that  a  man  of 
oniinnry  pmdence  would  not  have  attempted 
it,  he  is  guilty  of  such  contributory  nee:1igence 
as  bars  a  recovery/'— citing  Chica'/o  «  A,  R. 
Co.  V.  li'anffolph,  53  111.  510;  Chicago,  B.  dt  Q. 
B.  Co,  T.  Uftzeard,  26  111.  873. 

''When  the  danger  is  apparent,  it  must  not 
be  hravetl  simply  because  tbecom]:Miny  is  bound 
to  stop  the  trdin,  or  because  it  is  very  important 
that  tue  pa88f*nger  should  stop  at  that  particu- 
lar Ume.''    Wood,  Railway  Law,  1186. 

But  thtf  rule  is  staled  concisely  to  be:  "But, 
in  all  cases,  the  question  of  liability  must  nec- 
essarily OedPtormined  by  the  facts  and  circum- 
stances o^  eaoti  ca8e,~whetiier  (be  train  was  in 
rapid  ntofion,  .  •  and  whether  the  real  dan- 
ger waa  oh^iO'2t.*'  2  Wood,  Railway  Law, 
1137. 

"But  where  a  railway  ccmpany/at^  to  bring 
At  trair.  to  ^fuUht  fpat  a  station,  it  toiUbe  Ua- 
bU  in  du/oMge^  for  injuries  suhtained  by  a  pas- 
OBfger  in  aktem,  ting  to  get  off,  if,  under  aU  Vie 
circuth'tto nes^,  it  was  prudeut  for  him  to  maJce 
thjoitOfApt."  Id.  1148. 114»;  firieeY,  St,  Lovis, 
k\  O.  Of  A\  R,  Co,  72  Mo.  414;  Central  R,  <Sb 
A  icj.  Co  V.  IMcfier,  69  Ala.  106;  Chicago,  B  L 
•fe  P.  R.  Co.  V.  nonstm,  96  U.  S.  697  [24  L.  ed. 
^%\,  M'e,nphiM  db  0.  B.  Co.  v.  Oopeland,  61 
AJi..  8"  6. 

1'iie  italics  in  preceding  quotations  are  those 
ef  the  wiiier. 

Abl>ott  statdB  tbe  rule  thus:  "Alighting 
from  the  car  at  an  unsuitable  place  is  not  con- 
tribulive  negligence,  if  the  train  is  not  stopped 
at  a  suitable  one,  and  if  there  is  not  such  ap- 
parent drnger  as  would  deter  a  person  of  ordi- 
narr  pru  lence."    2  Abbott,  IHg.  Corp.  598. 

Beach  annminces  the  rule  tbus:  "As  in  tbe 
ea^  of  boarding  a  railway  train  in  motion,  so 
it  ia  be!  J  not  contributory  negligence  perse  for 
a  passenser  to  Jump  off  a  train  which  ia  mov- 
ing, iiolveston,  H,  dh  8,  A.  R,  Co.  v.  Smith, 
5V  TeJL  406;  f^  v.  Hannibal  db  8t.  J.  R.  Co. 
53  Mo.  609;  Feansiflvania  R  Co.  v.  Kifgore,  82 
Va.  292;  Brooks  v.  Boston  db  M.  R.  Co.  185 
II am.  21.  Whether  or  not  a  railway  company 
siiHjl  be  held  liable  in  damages  for  injiviessus 
tained  by  a  passenger  in  attempting  to  leave 
one  of  its  trains  wbile  in  motion  will  depend 
QpoD  whether,  under  all  tbe  circumstances,  it 
was  pruttent  for  him  to  make  the  attempt" 
Beach,  Contrtb.  Neg.  p.  157,  §  53.  citing  the 
fallow init  authorities,  viz.:  Price  v.  8t.  Louis, 
K  a  A  N.  a.  Co.  n  Uo.  414;  DossY.  Missouri, 
K.  db  T.  R.  Co.  69  Mo.  27;  Parish  v.  Koen,  62 
Wis.  272;  fAnffhof  v.  Milwaukee  db  P.  du  C, 
B.  Go.  19  Wis.  4«»:  Currp  v.  C/,ienffo  <ft  If.  W. 
B.00.4S  Wia.  6o6;  LcaoiU  ▼.  Chicago  db  If. 
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W.  R.  Co.  64  Wis.  228;  8t,  Louis,  L  M.  db  8.  R. 
Co.  V.  Person,  49  Ark.  182:  8t.  f/>uis,  L  M.  db 
S.  R.  Co,  V.  White,  48  Ark.  495;  Louisnlle.  N. 
0.  db  T.  R.  Co.  V  Mask,  64  Miss.  788;  Hunter 
V.  Cooperstown  db  8.  V.  R.  Co.  112  N.  T.  871. 
2  L.  R.  A.  832,  and  many  other  cases. 

In  Solomon  v.  Manhattan  R.  Co.  103  N.  T. 
487.  4  Cent.  Rep^  775,  it  was  held  that,  to 
justify  a  recovery,  the  act  of  tbe  defendant 
must  put  tbe  passenger  to  a  sudden  election  be- 
tween allern>iUve  danger  or  inconvenience,  or 
create  some  situation  "which  interfered,  to 
some  extent,  with  bis  free  agency,  and  waa 
calculated  to  divert  his  attention  from  tbe  dan- 
ger, nnd  create  a  confidence  that  tbe  attempt 
could  be  made  in  safety." 

This  principle  has  been  frequently  main- 
tained and  upheld  by  different  courts,  and 
notably  in  tbe  followmg,  viz.:  Sonth  Coning- 
ton  db  C.  Street  R  Co.  v.  Ware,  84  Ky.  267; 
Collins  V.  Davidson,  19  Fed.  Rep.  88;  Haff  v. 
Minneapolis  db  St.  L.  R.  Go.  14  Fed.  Rep.  558; 
Ijfiuyrence  v.  Green,  70  Cal.  417;  Chicavo  db  N. 
E.  R.  Co.  V.  Miller,  46  Mich.  532;  Cincinnati, 
H.  db  L  R.  Co.  V.  Carpar,  112  Ind.  26.  II  West. 
Rep.  221;  Stewart  v.  Boston  db  P.  R  Corp.  146 
Mass.  605,  6  New  Eng.  Rep.  273;  Delnv  are  db 
U.  Canal  Co.  v.  W^ter(P^.)  4  Cent.  Rep.  63«; 
St.  Louis,  L  M.db  8.R.  Co.  v.  Person,  49  Ark. 
182. 

Tbe  rule  was  again  formulated  thus,  in 
Strand  v.  Chicago  rfe  W.  M.  R.  Co.  64  Mich. 
216, 7  West.  Rep.  470:  "In  order  to  makebim 
so  [negligent],  he  must,  as  in  all  other  cases, 
decide  upon  facts  as  thoy  appear,  as  a  man  of 
ordinary  care  would  do  under  tlie  same  cir- 
cumslanres.  It  is  not  right  of  any  passtncer 
to  run  evident  risks  to  his  safety,  but  tbe  rule 
of  prudence  binding  on  him  must  be  that 
which,  under  just  such  ciroumstanoes,  would 
re!>train  all  men  of  ordinary  prudence.  If  tbe 
mind  of  an  ordinarily  pruacnt  man  would  be 
impressed  with  tbe  belief  of  danger,  be  has  no 
right  to  incur  the  danger.  II  ilie  daui^er  would 
not  be  apparent,  he  isnoi  negligent  in  acting  on 
that  af^umption." 

To  this  list  might  be  added  an  a1mo.st  indefi- 
nite number  and  variety  of  ca.s?8  to  tbe  same 
effect.  But  it  is  quile  sulBcient  to  siiy  tbat,  on 
tbe  faith  of  those  quoted  and  cited,  the  follow- 
ing principles  are  firmly  established  on  Ameri- 
can jurisprudence,  viz. : 

(1)  Tbat  it  is  not  perse  noirligence  on  tbe  part 
of  a  paasenger  to  alight  from  a  niuving  train. 

(2)  Tbe  quest ioA  is  one  of  fact  whether,  un- 
der tbe  particular  circumstances,  the  pa^sens-er 
was  guilty  of  negligence  in  attempting  to  thus 
alight;  and,  if  it  appear  that  be  was  ex- 
pre8.<)]y  or  impliedly  invite<l  to  leave  the  train 
while  moving  at  a  slow  rate  of  speed,  he  has 
the  right  to  presume  tbat  it  ia  safe  for  him  to 
do  so. 

(8)  When  a  passenger,  by  the  wrongful  act 
of  a  railroad  company,  is  cbmiielled  to  choose 
between  leaving  tbe  cars  while  they  are  mov- 
ing slowly,  or  submitting  to  tbe  inconvenience 
of  being  carried  by  the  sintion  where  be  desires 
to  stop,  it  is  liable  for  tbe  consequences  of  the 
choice,  provi'led  it  is  not  exercised  negligently 
or  unreiiBouably,  and  it  is  not  want  of  ordinary 
care  in  the  passenger  to  uxe  tbe  only  means  to 
get  off  the  course  of  the  dofpndnni  ponnitted, 

(4)  To  jusiily  a  leco^eiy,  tbe  act  of  tbe  cum* 
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pany  must  pnt  the  pa^Acn^er  to  a  snrlden  eleo- 
UoD  between  alternate  danger  or  inconvenience, 
or  create  some  situation  which  interfered,  to 
some  extent,  with  his  free  agency,  and  wns  cal- 
culated to  divert  his  attention  from  the  danger, 
and  create  a  confidence  that  the  attempt  could 
be  made  in  safety. 

(5)  It  is  the  duty  of  the  passenger  to  exercise 
his  own  Judgment,  and,  ii  the  danger  was  so 
great  that  a  man  of  ordinary  prudence  would 
not  have  attempted  it,  he  is  guilty  of  such  con- 
tributory negli^noe  as  bars  a  recovery;  for, 
when  the  danger  is  apparent,  it  must  not  be 
braved  simply  because  the  company  is  bound 
to  stop  the  tram,  or  because  it  is  very  important 
that  the  passent^er  should  stop  at  a  particular 
place;  but,  in  all  cases,  the  question  of  liability 
must  depend  upon  whether  the  train  was  in 
rapid  motion  and  the  danger  obvious, — the 
question  being  whether,  under  the  circum- 
stances it  was  prudent  in  the  passenger  to 
make  the  attempt  to  alight,  and  that  depends 
upon  whether  the  danger  was  imminent  and 
obvious. 

I  therefore  respectfully  submit  that  the  mere 
(act  of  Uie  plaintiff  having  attempted  to  alight 


from  defendant's  train  whfle  fii  moHon  did  not 
constitute  his  act  coutributory  negligence,  bo- 
cause  it  was  voluntary  and  without  an  invita- 
tion, express  or  implied. 

I'he  act  of  the  company  put  the  plaintiff  to 
a  sudden  election  between  aiierualive  dan^ 
or  inconvenience,  and  thus  created  a  situation 
well  calculated  to  divert  his  attention  from  that 
danger,  and  inspired  a  confidence  in  the  safety 
of  his  attempt  to  alight  therefrom.  The  dan- 
ger does  not  appear  to  have  been  either  appar- 
ent or  imminent.  I  think  the  verdict  of  the 
Jury  and  the  Judgment  of  the  court  diould 
lave  been  affirmed. 

As  was  appropriately  said  in  WiUiamt  t. 
Pulhnan  Pa'ace  Car  a».  40  La.  Ann.  420,  in 
deciding  a  kindred  Question,  *Hhis  court  should 
seek  to  place  its  m lings  and  Jurisprudence  in 
line  and  in  harmony  with  those  of  the  Supreme 
Court  of  the  United  States,  and  of  the  courts 
of  last  resort  of  our  sister  States,  whenever 
those  decisions  do  not  militate  against  the 
principles  of  our  special  and  exceptional  system 
of  laws;"  and  it  is  in  this  spirit  I  have  prepared 
this  elaborate  dissent,  and  in  the  hope  of  attain- 
ing this  end  that  I  place  my  views  on  record. 
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!•  The  QBdeclared  lanacj'  of  a  gpr&ntor 

does  not  imiMiir  the  title  of  a  bona  tide  purchaser 
for  value  and  without  notice  from  his  frraotee. 

8*  A  convejmnce  by  a  man  of  his  real 
estate  dunuir  the  period  in  which  the  common- 
law  riffht  of  nuirried  women  to  dower  was  sus- 
pended, barred  all  claim  of  bis  wife  thereon  al- 
though  she  did  not  join  in  the  oonveyanoe. 

(January  li,  IKXU 

CRO^S  appeals  from  a  Judgment  of  the  8u 
ptiior  Court  for  Gates  Count jr  eoniirminff 
the  rf'port  of  a  referee  declaring  voidable  a  deed 
to  cerinin  laudn, — pluintiirs  appealing  from  so 
much  of  the  decree  as  made  the  avoidance  of 
the  deed  conditional  upon  the  repayment  of 
the  purchase  money  ana  refused  to  make  it  ab- 
solutely void,  and  defendants  appealing  from 
so  much  as  held  the  deed  voidable.  Affirmed 
onjplaintif't^  appeal;  re^^ersed  on  dtfenda?tft^. 

The  action  was  brought  by  the  heirs-at-law 
of  one  Oliver  Odom  to  have  a  deed  from  hfm 
to  his  brother  Richard  declared  null  and  Yoid. 
Richard  liad  disposed  of  the  property  conveyed 
by  said  deed  and  the  persons  holding  title  un- 
der his  conveyance  were  made  defendants. 

The  case  was  heard  by  a  referee,  who  de- 
clared the  deed  voidable  and  directed  that  it 
be  avoided  upon  repayment  to  defendants  of 
the  money  paid  by  them  for  the  property. 

Mon.— Hona  fide  pu/ithaMer, 
Pee  vnten  vo  Ptnjrthe  v.  Spminie  (>»iws.>  8  L.  "R.  A, 
ttsS;  MuOleciey  y.  ^\  akefleld  (Iowa)  2  L.  B.  A.  SiiO. 
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This  decision  was  affirmed  by  the  court,  and 
both  parties  thereupon  appealed. 

Plaintiffs  took  the  following  among  other  ex- 
ceptions: 

1.  That  the  court  below  held  the  findings  of 
fact  by  the  referee  to  be  final. 

8.  "that  the  avoidance  of  the  deed  was  made 
to  depend  upon  the  condition  that  plaintiffs  re- 
pay to  defendants  the  amount  of  their  pur- 
chase money. 

6.  That  tne  deed  was  not  held  to  be  abso- 
lutely void  as  to  Roxana  B.  Odom,  wife  of 
Oliver  Odom. 

Defendants  excepted  because  the  deed  was 
held  voidable  and  was  avoided  as  to  them  upon 
repayment  of  their  purchase  money. 

The  further  facts  appear  in  the  opinion. 

Messrs.  W.  D.  Pruden  and  L.  Ij.  Smith 
for  plaintiffs. 

Mtssrs,  BatUe  A  Mordecai*  for  defend- 
ants: 

A  deed  executed  by  a  lunatic  without  guar 
dian,  like  that  of  an  infant  without  iguardian, 
is  not  void,  but  only  voidable. 

2  Bl.  Com.  *  191,  192;  8  Bacon,  Abr.  IdioU 
and  Lunatics^  F;  2  Kent,  Com.  451;  Riggan 
V.  Green,  80  K.  C.  286,  and  authorities  cited. 

The  ground  upon  which  courts  of  equity  in- 
terpose to  set  aside  contracts  and  other  solemn 
acts  of  idiots  and  lunatics  is  fraud. 

1  Story,  £q.  Jur.  g  227;  Adams,  Eq.  188. 

If  a  court  of  equity  in  any  case  sets  aside  the 
deed  of  a  non  compos,  it  will  ordinarily  admin- 
ister the  equity  of  having  him  pay  back  to 
the  other  pHtty  the  moiey  or  other  thmg  re- 
ceived of  him;  and  when  it  apt  ears  that  the 
consideration  is  full,  and  the  luuatic  is  not  able 
to  put  the  other  party  in  statu  quo,  or  if  the 
benefit  received  is  aciual  and  of  durable  char- 
acter—in either  case,  li»e  conrt  of  equity  will 
I  not  be  inclined  to  set  aside  the  oonveyanoeu 
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Biggan  v.  Green,  iupra,  citing  Carr  y. 
BoUiday,  1  Dev.  &  B.  £q.  844, 5  Ired.  £q.  167. 

A  purcbaser  for  value  from  one  wtiose  deed 
was  declared  by  tlie  jury  to  be  fraudulent  and 
▼Old  irets  a  good  title  if  be  bad  no  notice  of  tbe 
fraud  in  hia  vendee's  deed. 

r&ung  T.  Laihrop,  67  N.  0.  68;  Wads  ▼. 
Saunders,  70  N.  C.  270;  DavU  ▼.  Council,  92 
N.  C.  725;  Fsrry  v.  Jackson,  88  N.  C.  103. 

Cl&rk«  Jl,  delivered  the  opinion  of  the 
court: 

Tbe  reference  was  by  consent.  By  its  terms 
the  referee  was  vested  *'wiih  power,  sitting  as 
a  cLancellor,  to  decide  upon  tbe  facts,  and  all 
matters  of  law  and  equity  arising  upon  tbe 
pleb^f  A.*g8  and  testimony,  with  liberty  to  either 
pat-t^  to  except  as  to  tbe  referee's  rulings  on 
ancu  matters  of  law  and  equity,  and  to  appeal 
therefrom."  The  parties  reserved  the  right  to 
except  only  to  the  referee's  ruling  as  to  tbe 
law.  By  any  reasonable  construction,  bis  find- 
ings of  fact  were  to  be  conclusive.  He  found 
MA  a  fact  that  the  defendants  purchased  tbe 
land  for  value,  and  without  notice  of  any  men- 
tal incapacity  gn  the  part  of  Oliver  Odom. 

Had  tbe  defendants  purchased  directly  from 
Oliver  Odom  for  value,  and  without  notice  of 
bia  mental  incapacity  to  make  a  deed,  a  court 
of  equity  would  not  ordinarily  set  aside  tbe 
deed,     ttigyan  v.  Oreen,  80  N.  C .  236. 

We  do  not  see  that  the  condition  of  the  de- 
fendants is  any  worse  because  they  bought  me- 
diately, and  not  immediately.  Ijie  presump- 
tion of  law  is  in  favor  of  sanity;  and  this  pre- 
sumption is  io  strong  that  when  a  want  of 
it  is  claimed,  even  in  a  capital  case,  the  bur- 
den is  on  the  defendant  to  prove  it,  the  pre- 
sumption of  sanity  being  stronger  than  tbe 
presumption  of  innocence.  When,  therefore, 
a  purchaser  sees  a  regular  chain  of  title,  formal 
in  all  particulars,  upon  the  le^istration  books, 
executed  by  grant^irs  of  full  age,  and  noi  femes 
eoftfrt,  he  has  a  right  to  rely  upon  the  prenump- 
tioo  of  sacity;  and  if,  without  any  notice,  or 
matter  to  put  him  upon  inquiry,  and  for  fair 
value,  he  takes  a  deed,  he  should  be  protected. 
Any  other  doctrine  would  place  all  titles  upon 
the*  hazard.  If  the  title  of  an  innocent  pur- 
chaser for  value,  and  without  notice,  can  be 
upset  for  the  allege  i  mental  incapacity  of  one 

Suitor,  if  can  be  done  though  the  snrantor  may 
ve  l)een  a  very  remote  one.  The  evidence 
must  necessarily  be  sought  among  those  friend- 
ly to  tbe  heirs  of  such  grantor,— the  neighbors 
and  acquaintances  of  tbe  pnrty  of  alleged  in- 
capacity; and  it  would  be  difficult  for  the  gran- 
tee in  possession  to  furnish  proof  of  the  sanity 
of  every  grantor  through  whom  he  claims. 
Ever^  man  who  shows  the  abnormal  condition 
<rf  mind  which  incapacitates  him  to  make  a 
conveyance  of  his  property  Lh  sure  to  attract  the 
attention  of  thoee  around  him,  who  have  the 
power,  and  sometimes  exercise  it.  to  conceal 
the  fact.  It  is  a  safer  rule  to  require  his  heirs, 
or  those  acting  for  them,  to  take  prompt  steps 
to  have  tbe  deed  set  aside,  and  parties  placed 
til  statu  quo,  before  tbe  property  is  conveyed 
to  other  parties,  and  while  tbe  facts  are  capable 
of  full  investi^ration,  than  to  subject  a  remote 
grantee  to  maintain  tbe  iule/zrity  of  bis  tf'l'*  by 
rebutting  allegations  of  incapacity  in  at  y  one 
of  a  long  line  of  grantors^ 
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A  purchaser  for  value,  from  one  whose  deed 
was  declareil  by  tbe  jury  to  be  fraudulent  and 
void,  gets  a  good  title,  if  be  has  no  notice  of 
the  fraud  in  bis  vendee's  deed.  Young  v. 
Lat/trop,  67  N.  C.  63;  Wade  v  Saunders,  70  N. 
C.  270;  Dams  v.  Council,  92  N.  C.  726;  Ptrrg 
V.  Jackson,  88  N.  C.  103. 

The  fact  that  it  is  found  here  that  the  defend- 
ant's grantor  obtained  tbe  deed  without  fraud 
or  undue  influence,  for  a  full  ami  fair  price^ 
and  acting  under  advice  of  Oliver  Odom's 
counsel,  who  had  been  bis  attorney  for  years, 
surely  cannot  be  allowed  to  put  tbe  defendants 
in  a  worse  plight  than  thev  would  have  been 
placed  if  their  grantor  had  procured  the  con- 
veyance by  fraud  and  undue  influence.  The 
great  teachers  of  English  law  say  that  persons 
of  non-sane  memory,  etc.,  ''are  not  totally  di8> 
abled  to  convey  or  purchase,  but  only  sub  modo, 
Theh*  conveyances  are  voidable  but  not  void."* 
2B1.  Com.  291;  2  Kent,  C  om.  451. 

Tbe  deed  of  a  rerson  of  unsound  mind,  not 
under  guardianship,  conveys  tbe  seisin.  Wait 
v.  Maxwell,  5  Pick.  217;  Croute  v.  Uolman,  19 
Ind.  80,  and  cases  cited. 

Story,  Eq.  Jur.  §  227.  says:  "The  ground 
upon  which  courts  of  equity  now  interfere  to 
set  aside  the  contracts  and  other  acts,  however 
solemn,  of  peisons  who  are  idiots,  lunatics  and 
otherwise  nan  compos  mentis  is  fraud.  Such 
persons  being  incapable,  in  point  of  capacity, 
to  enter  into  any  valid  contract,  or  to  do  any 
valid  act,  every  person  dealing  with  them, 
knowing  their  incapacity,  is  deemed  to  perpe> 
trate  a  meditated  fraud  upon  them  and  their 
rights."  To  same  purport,  Adams,  Eq.  183« 
and  cases  cited. 

This  places  tbe  doctrine  upon  an  intelliinble 
basis,  and  delivers  the  courts  from  tbe  evident 
injustice  and  insurmountable  inconvenience  of 
declaring  ibat  all  contracts  made  with  one  ap» 
parently  sane,  but  who  proves  to  have  been  in- 
sane, are  void  ab  initio  for  want  of  consenting 
mind.  This  doctrine  would  give  a  lunatic  or 
his  heirs  restoration  of  property  sold  by  him 
without  return  of  tbe  money  received  for  it,  as 
was  actually  held  in  Gibson  v.  /Sftper,  6  Gray, 
279,  and  Bogers  v.  Walker,  6  Pa.  871.  The 
correct  rule  is  stated  by  Mr.  Story,  in  sen  ion 
22M:  "If  a  purchase  is  made  in  good  faith, 
without  any  knowledge  of  the  incapacity,  and 
no  advantage  has  been  taken  of  the  party, 
courts  of  equitv  will  not  interfere  to  set  aside 
the  contract,  if  injustice  will  hereby  be  done  to 
the  other  side,  and  the  parties  cannot  be  placed 
in  statu  quo." 

Buswell,  Insanity,  §  413,  says:  "A  com- 
pleted contract  for  the  sale  of  lands,  made  by 
an  insane  vendor,  without  fraud  or  notice  to  the 
vendee  of  the  grantor's  insanity,  and  for  a  fair 
consideration,  will  not  be  set  aside,  either  at 
law  or  in  equity,  in  favor  of  tbe  vendor  or  his 
representatives,  except  the  purchase  money  be 
restored,  and  the  parties  fully  reinstated  in  tbe 
condition  in  which  they  were  prior  to  tbe  pur^ 
chase.  This  rule  appears  to  be  unquestioned  in 
tbe  English  conits."  To  tbe  same  effect  is  the 
able  opinion  of  Horton,  Ch,  J.,  in  Gribhen  v. 
Maxioell,  34  Kan.  8  (decided  in  18<^5),  in  which 
numerous  authorities  are  reviewed  and  com- 
mented upon;  and  also  in  Behrensv.  McKentie, 
28  Iowa,  333,  delivered  by  a  very  eminent 
Judge  (Dillon),  and  Corbit  v.  BmOk,  7  Iowa,  60; 
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AUen  ▼.  BmrvhiU,  27  Iowa,  68i;  2  Pom.  £q. 
Jiir.  S  946.  See  also  Scanlan  ▼.  CM,  85  111. 
206;  Toung  ▼.  Btef>en9, 4H  N.  H.  188;  Baton  ▼. 
£^^<»/»,  87  N.  J.  L.  108;  Freed  v.  Brown,  65  Ind. 
810;  Carr  v.  UoUiday,  5  Ired.  Eq.  167. 

Id  l/incMter  Co,  Aat.  Bank  v.  Moore,  78  Pa. 
407,  a  luoBlic  was  beld  liable  upoD  a  note  dis- 
counted for  bim  by  tbe  bank;  and  Paxsoo,  J,, 
says:  **It  would  be  an  unreasonable  and  un- 
just rule  that  such  persons  sbould  be  allowed 
to  obtain  tlie  propetty  of  innocent  parties,  and 
reiain  botb  tbe  properly  and  its  price.  Here 
the  bank,  in  good  faitb,  loaned  tbe  defendant 
money  on  his  note.  Tbe  contract  was  exe- 
cuted, so  fsr  as  the  consideration  is  concerned, 
and  it  would  be  alike  derogatory  to  sound  law 
and  go(.d  morals  that  be  sbould  be  allowed  to 
retain  it  to  swell  the  corpv$  of  his  etitate."  To 
the  same  purport  are  Person  y.  Warren,  14 
B»rb.  48H,  and  Allti  y.  BiUinge,  6  Met.  415. 

The  courts  have  gone  further,  and  held  that 
when  the  contract  is  fair  aud  bona  fide,  exe- 
ecuted  and  completed,  and  the  parlies  cannot  be 
again  put  in  statu  qvo,  and  there  was  no  notice 

01  mental  incapacity,  tbe  court  will  not  set 
aside  the  contract  at  all.    Molton  v.  Camroux, 

2  £xch.  497,  afliruied  on  appeal,  4  Exch.  17; 
TauQer  y.  Skinner,  14  N.  J.  Eq.  889;  JNiell  y. 
3farley,  9  Ves.  Jr.  478;  also  Lord  Chancellor 
Truro,  in  J*riee  y.  Berrington,  8  Macn.  &  G. 
498  and  Lord  Cran worth,  in  Elliot  y.  Jnee,  7 
DeG.  M.  &  G.  475. 

It  is  clear,  from  these  authorities,  that  the 
convevances  of  an  insane  person,  not  preyious- 
ly  declared  insane,  are  yoidable  merely,  and 
not  yoid;  that  tbe  right  to  set  them  aside  is 
based  upon  the  ground  of  fraud;  and  that  the 
court  will  not  usually  interfere,  unless  there 
has  been  fraud,  or  a  knowledge  of  the  inRanity 
b^  the  other  party,  and  will  then  place  tbe  par- 
ties in  statu  quo,  W  ben,  therefore,  as  in  this 
case,  the  grantee  knew  of  the  mental  incapacity 
of  the  giuntor,  but  it  is  found  as  a  fact  "that 
no  fraud  was  practiced  upon  Oliver  Odom,  or 
undue  influence  exercised  to  induce  him  to 
make  the  deed;  that  he  acted  under  the  advice 
of  his  lawyer,  who  had  been  his  counsel  for 
years;  that  the  price  paid  was  a  full  and  fair 
consideration  for  the  land;  and  that  the  grant 
or  was  benefited  by  the  making  of  the  deed,  as 
he  and  his  faniil>  thereby  received  a  home  and 
support," — ii  would  seem  thata  court  of  equity 
would  not  set  aside  such  conveyance  even  as 
iKtween  the  parties  thereto,  and  ceitainlv  not 
'Without  rvFdring  the  status  quoante,  Selby  y. 
Jackson,  6  Beav.  192. 

**Courls  of  equity  ever  watch  with  a  jealous 
care  every  contract  made  with  persons  non 
compos  mentis,  and  always  inierfeietoset  aside 


their  contracts,  howeyer  solemn.  In  all  cases  of 
fraud,  or  when  the  contract  or  act  is  not  seen 
to  be  just  in  itself,  or  for  the  benefit  of  sucU 
persons."    Riggan  y.  Qreen,  80  N.  C.  289. 

The  deed  of  Richard  Odom  passed  the  legal 
title,  and  is  only  voidable  aa  to  Oliver  Odom 
upon  the  ground  of  fraud  in  taking  title  from 
one  whom  he  knew  to  be  mentally  incapac- 
itated. The  property  has  been  conveyea  for 
a  fair  value  to  innocent  parties,  who  took  with- 
out notice. 

It  has  been  held  in  the  leading  Engliah  case 
of  Ortend^ide  y.  Dare,  20  Beav.  2Sl,  by  tbe  Mas- 
ter of  tbe  Rolls  (since  Lord  Romilly),  that  if  a 
conveyance  is  made  by  an  alleged  lunaUc  un- 
der undue  influence,  and  for  an  inadequate  con- 
sideration, a  purchaser  from  such  grantee  for 
a  valuable  consideration,  and  without  notice, 
would  be  protected,  as  any  other  purchaser  for 
value,  and  without  notice,  from  a  fraudulent 
alienee.  The  court  instances  the  insecurity  of 
purchasers,  if  any  other  doctrine  should  be  laid 
down. 

Tbe  case  of  Ash  craft  y.  DeArmond,  HJovtK, 
229,  is  not  exactly  in  point,  but  illustrates  tbe 
proposition  that  deeds  from  an  undeclared  lu- 
natic are  voidable  on  the  doctrine  of  fraud.  It 
holds  that  where  the  grantee  of  a  lunatic  took 
for  value,  and  without  notice,  a  subsequent 
purchaser  from  such  iilnocent  grantee  for 
value,  though  with  notice  of  the  original  grant- 
or's incapacity,  would  not  be  affected;  and 
cites  tbe  well-established  doctrine  laid  down  iu 
Kerr  on  Fraud  and  Mistake,  816,  and  cases 
there  quoted.  Indeed,  the  facts  in  Riggan  v. 
Qreen,  supra,  are  almost  identical  with  this  in 
ever^  particular,  and  that  case  ihould  be  con 
elusive  of  this. 

As  to  exception  6  of  the  plaintiff,  it  Is  suffi- 
cient to  sav:  (1)  Roxana  B.  Odom  Is  not  a 
party  to  this  action;  her  rights,  if  any,  are  not 
set  up  in  tbe  complaint;  and  the  plaintiffs 
claim  under  their  father,  and  not  under  her. 
(2)  The  deed  from  Oliver  to  Richard  Odon^ 
was  executed  February  21,  1866,— two  years 
and  a  half  before  the  married  women's  rights 
were  enlarged  by  tbe  Constitution  of  1868^ 
and  more  than  a  year  bcfote  the  Act  was 
parsed  restoring  to  married  women  the  com 
mon-law  right  of  dower,  March  2, 1867.  Thercr 
was  no  necessity  then  for  a  wife  to  join  her 
husband  to  convey  his  land.  Sutton  v.  AskeWy, 
06  N.  C.  187.     8ee  also  Code,  ^  2116. 

Our  concluRion  therefore  is  that,  upon  the 
facts  found.  Judgment  should  have  been  en- 
tered for  >be  defendants.  This  disposes  of 
both  appeals. 

In  the  plaintijfV  appeal,  no  error;  in  the  de- 
fendants^ appeal,  error,  andrecersed. 


PENNSYLVANIA  SUPREME  COURT. 


Stephen  KELLY 

e. 

Joseph  M.  BENNETT,  Appt. 

\m  •  •  •  mTwm  w  •  B  mJ 

!•  The  refViaal  of  the  eomrt  to  grant 
nonsuit  ts  not  assiiriiable  as  error. 


NOTB.— Prftrfmots  and  remote  cause  of  imjuirym 
See  Read  y.  Nioholaa,  pMt,  IBO. 
7  L.  R.  A. 


8.  Only  one  point  or  sabjeet  should  be  em- 
braced in  an  aaBiRoment  of  error. 

8*  Placing  an  iron  railing  surmounted  with 
sharp  points  around  an  area  in  front  of  a  house  Is 
not  negligenoe  such  as  to  create  a  Uablllty  for  In- 
juries by  one  of  such  points  to  the  hand  of  a 
traveler,  which  he  puts  out  to  save  himself  fkon 
failing  when  he  slips  on  an  loy  pavement. 

<FshnMU7  8|  IMU 


1890. 


Statb,  «9  fd.  St.  Paul,  M.  &  M.  R  Co.,  ▼.  Dibtbiot  Coubt. 
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APPEAL  by  def eodant  from  a  Judgment  of 
the  Court  of  Comnaon  Fleas.  No.  8,  for 
Philadelphia  County  in  favor  of  plaiutiff  in  an 
action  to  recover  damara  for  personal  injuries 
alleged  to  have  resulted  from  defendant's  neg- 
ligence.    Revrned. 

The  case  sufficiently  appears  in  the  opinion. 

Jfr.  Andrew  Zane  lor  at)pel1ant. 

Mesitn.  4.  Campbell  tiancaster  and 
William  Henry  Lex*  for  appellee: 

The  exigence  of  the  fence  was  the  proximate, 
and  not  the  temote,  cause  of  the  injury.  The 
peculiar  injury  which  the  plaiDtiff  suffered  is 
immediiitc'ly  traceable  to  the  sharp  picket 
fence,  and  did  not  arise  from  any  other  cause. 

noag  V.  iMke  Shore  A  M.  8,  R.  Co,  86  Pa. 
298;  Penntylvania  R,  Co.  v.  Kerr,  62  Pa.  858; 
Fleming  v.  Beek,  48  Pft.  813;  Reach  v.  Par- 
meter,  28  Pa.  196;  Wharton.  Neg.  p.  GO,  §g78» 
27. 

Kelly  stumbled  or  slipped;  he  might  have 
recovered  himself  or  he  mii^ht  have  fallen  to  the 
pavement,  but  Just  at  this  point  of  the  accident 
another  iudependent  acency  intervened,  and 
that  agency  alone,  the  sharp-pointed  fence,  in- 
flicted she  injury. 

Soui^f  Side  P.  R.  Co.  v.  Trieh,  10  Cent.  Rep. 
•87,  117  Pa.  390. 

The  exisience  of  such  a  fence  was  of  itself  a 
nuissipce.  It  makes  no  difference  that  there  are 
similar  railings  existing  throughout  the  city. 

Wood.  Nuis.  g  267;  Barnes  v.  Ward,  9  C.  B. 
828;  Reinhard  v.  New  York.  2  Daly,  248. 


Paacsottt  CK  J.,  delivered  the  opinion  of 
the  court: 

While  this  is  a  plain  case  for  a  reversal,  we 
are  embarrassed  by  the  defective  manner  in 
which  it  was  presented.  The  assignments  of 
error  are  very  carelessly  or  unskillfully  drawn, 
and  do  not  prove  the  case.  Indeed,  if  we  were 
to  stand  upon  mere  technicalities,  we  would  be 
compelled  to  alDrm  the  Jndsrment.  The  first 
assignment  is  to  the  refusal  of  the  court  to  grant 
a  nonsuit,  which  we  have  said,  at  least  a  hun- 
dred times,  is  not  assignable  as  error.  The 
second  and  last  assignment  alleges  error  in  not 
affirming  the  defendant's  second,  third  and 
fourth  points.  The  manner  of  a»si|^ing  these 
errors  is  wrong,  as  our  rules  require  separate 
assign  men  ts  in  such  cases.  Only  one  point  or 
subject  should  be  embraced  in  an  assignment 
of  error. 

The  defendant's  first  point  is  as  follows: 

If  the  Jury  believe  that  the  accident  occurred 


<« 


by  the  plaintiff  slipping  on  the  pavement,  by 
reason  of  ice  or  any  otner  material,  then  the- 
plaintiff  cannot  recover."  Inadequate  as  thi» 
point  is  to  reach  the  merits  of  the  case,  we 
nevertheless  think  it  should  have  been  affirmed, 
in  view  of  the  undisputed  facts. 

The  defendant  below  is  the  owner  of  a 
dwelling  house  at  the  northeast  corner  of 
Snruce  and  Quince  Streets,  in  tlie  City  of  Phil- 
aaelphia.  In  front  of  his  house  on  sSpruoe 
Street  there  was  an  iron  railing  about  four  feet 
high  to  protect  an  area- way.  and  peihaps  the 
front  of  the  house.  Tbe  railing  was  pointed  at 
the  top,  of  the  arrow- head  pattern.  The 
plaintiff,  while  walking  along  the  pavement, 
on  the  afternoon  of  January  25,  1888,  slipped 
by  reason  of  the  snow  or  ice  or  both,  and  in 
falling  put  out  his  hand,  wMch  came  in  contact 
with  one  of  the  points  of  the  railing,  and  wa* 
lacerated.  For  this  injury  he  recovered  a  ver- 
dict of  ft782  in  the  coutt  below. 

The  oefcndant  was  not  shown  to  have  been 
neg1i(^nt  in  any  respect.  The  railing  was  a 
lawful  structure.  The  defendant  has  a  right 
to  protect  his  area  in  that  manner.  Had  he  not 
done  so,  and  someone  had  fallen  therein  and 
been  injured,  there  would  have  been  more 
reason  in  charging  him  with  negligence.  It  ift 
said,  however,  that  it  shoul  i  have  been  con- 
structed without  points.  This  is  not  so  clear. 
The  points  are  useful  in  preventing  mis- 
chievous boys  from  climbing  over  it.  What 
reason  has  the  defendant  to  anticipate  that  tho- 
plaintiff  would  slip  and  fall  precisely  at  that 
spot,  and  that,  in  cToing  so,  he  would  leach  out 
his  hand  and  strike  the  railing?  And  if  he  bad 
not  such  reason  the  railing  cannot  be  regarded, 
under  our  cases,  as  the  proximate  cause  of  the 
injury.  It  will  not  do  to  say  that  the  mere  fact 
of  the  injury  is  evidence  of  negligence  on  the 
part  of  defendnnt.  Had  there  been  no  railing 
there,  the  plaintiff  might  have  fallen  with  his 
head  against  the  sharp  edge  of  tlie  step  and  re- 
ceived a  far  worse  injury.  And,  if  he  may  re- 
cover in  the  one  case,  why  not  in  the  other? 
It  will  not  do  to  hold  that  when  a  man  slips 
upon  an  icy  pavement,  the  owner  of  the  pave- 
ment, or  the  fence,  or  the  steps  upon  which  he 
falls,  must  compensate  him  for  any  inlury  he 
may  receive.  Few  men  would  be  wiihng  to 
own  properly  under  such  conditions.     This 

Claintiff  has  no  case,  and  we  will  not  dignify  it 
y  a  further  discus.sioiu 
Judgment  receitcd. 


MINNESOTA  SUPREME   COURT. 


STATE  of  Minnesota,  ex  rtl.  ST.   PAUL, 
MINNEAPOLIS  &  MANITOBA  R.  CO., 

DISTRICT  COURT  OF  HENNEPIN  COUN- 
TY, Respt, 

{....Minn ) 

*1«  Upon  the  laying  oat  of  a  public  hij^h- 

*Head  notes  by  Dxokirboit,  J. 


ij  aeross  the  track  and  rfg^ht  of  wav  of  a 
nUlroad  oompaDy,  the  latter  is  not  entitled  to 
compensation  for  providloff  and  maintain  ini^ 
cattlc-g-uards  and  sign-boards  at  the  new  crosBlnir. 

8.  It  is  entitled  to  compensation  for 
planking^  the  road- way  where  it  orosMOfl  the 
railroatl  tracks,  and  Cor  the  maintenance  of  the 
planking. 

fBecember  20,  1889.) 


KOTC— Layina  tnA  M^htcoi/  acrote  raOroad, 
Land  already  taken  hy  the  exercise  of  eminent 
domain  for  a  puhUc  use,  and  actually  used  for  that 

7L.R.A. 


purpose,  may  he  taken  by  legislative  authority  fof 
other  puhUo  uses.  When  so  taken,  it  is  presumed' 
that  the  second  use  Is  not  Inconsistent  with  or  d» 


See  also  17  L  R.  A.  530;  31  L.  R.  A.  183;  37  L.  R.  A.  189. 
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MiNNBSOTA  SUPRBICI  COITBT. 


Dbo.. 


CERTIORARI  to  tbe  District  Court  of  Hen- 
nepiD  County  to  review  an  order  determin- 
ing the  amount  to  which  relator  was  entitled 
as  damages  by  reason  of  the  laying  of  a  public 
bijrhway  across  its  tracks.    Reversed, 

Tbe  case  sufficiently  appears  in  tbe  opinion. 

Messrs.  Benton  As  Roberts,  for  relator: 

Railway  companies  are  just  as  much  tbe  own- 
ers of  their  lands  as  private  persons,  and  their 
lands  cannot  be  appropriated  without  full  com- 
pensiition. 

City  Cbarter,  chap.  10,  S  5;  8t.  Paul,  M.  it  M. 
R.  Co,  V.  Minneapolis,  85  Minn.  141. 

Tbe  compensation  should  be  a  full  equiva- 
lent for  all  damages  sustained,  and  should  be 
sufficient  to  reimburse  tbe  party  whose  1m nd  is 
taken  for  all  additional  expense  caused  by  the 
improvement. 

Win<ma  A  St.  P,  R  Co.  w.  Denman,  10  Minn. 
2C7, 280, 283. 

Wkien  high  ways  and  railways  cross  each  other 
the  law  has  made  numerous  requirements  of 
the  railroad  companies.  They  must  plank  tbe 
crossings  iStat.  Ib87.  chap.  15,  ?§  1,  2,  p.  71); 
maintain  cattle  guards  (Qen.  Stat.  1878,  chap. 
84,  g§  54, 55),  and  signs. 

Id.  58. 

Where  the  railway  track  is  laid  over  existing 
higl  ways,  the  burden  of  this  extra  expense 
justly  rests  upon  the  railway  company. 

JStaU  V.  JSt.  PatU,  M.  db  M.  B.  Co.  85  Minn. 
181. 

By  the  same  process  of  reasoning,  where  the 
municipality  extends  its  highway  across  the 
railway,  it  should  either  assume  the  same  bur- 
den or  reimburse  the  railway  for  the  burden 
■o  imposed. 

Cld  Colonu  (tF.RR.  Co.  v.  Plymouth  to.  14 
Gray,  155. 162;  Oravd  Rtpids  v.  Orand  Rapids 
dtl.R.  Co.  58  Mich.  641, 648;  Grand  Rapids  v. 
Orand  Rapids  <k  L  R.  Co.  9  West.  Rep.  578,  66 
Mich.  42;  Rorer,  Railroads,  p.  5*4;  Massachu- 
setts C.  U.  Co.  V.  Boston, G.  db  F.  R. Co.l21  Mass. 
126;  State  v.  Bayonne(N.  J.)  17  All.  Rep.  971; 


RoMns  ▼.  St.  Fiwl,  8.  dT.F.B.Oa.22  Minn. 
286. 

Mr.  Robert  D.  RvumoU*  City  Atty.,  for 
respondent: 

Railroads  entering  dtiei  are  subject  under 
the  general  authority  given  to  towns  and  cities 
to  have  roads  and  streets  laid  across  their  track. 
The  franchise  is  taken  subject  to  any  incon- 
venience that  may  arise  from  such  opening. 

Mills.  Em.  Dom.  ^45;  Hannibal  v.  Hannibal 
A  iit.  J.  R.  Co.  49  Mo.  480;  Little  Miami  dk  C. 
db  X.  R.  Go.  V.  Dayton,  28  Ohio  8u  510;  SL 
Paul,  M.dbM.R,  C*.  v.  Minneapolis,  85  Minn. 
141;  St.  Paul  Union  Depot  Co.  v.  8i.  Paul,  80 
Minn.  859. 

There  are  inconveniences  and  damages  re- 
sulting from  tbe  exercise  of  the  power  of  emi- 
nent domain  either  by  a  railroad  corporation  or 
an  individual,  which  cannot  be  calculated  and 
need  not  be  considered. 

St.  Paul,  M.  d  M.  B.  Co.  t.  Minneapolis,  8S 
Minn.  141. 

There  are  also  uncertain  elements  which  can- 
not enter  in.  For  example,  in  Massachusetts 
C.  R  Co.  V.  Boston,  C.  db  F,  R  Co.  121  Mass. 
124,  the  court  saj'S  that  it  is  not  entitled  to 
damages  for  tbe  risk  of  beini<  ordered  by  coun- 
ty commissioners,  when  in  their  judgment  the 
safely  and  convenience  of  tbe  pubhc  may  re- 
quire it,  to  provide  additional  safeguarda  for 
travelers  crossing  its  railroad. 

MassaehusetU  0.  R.  Co.  v.  BosHon,  C.dF.R. 
Co.  121  Mass.  124;  Proprietors  of  Locks  db  Co- 
nals  V.  Nashua  dt  L.  R.  Corp.  10  Cusb.  885, 892; 
Boston  dt  W.  R.  Corp.  v.  Old  Colony  R.  Corp.  12 
Cush.  605, 611:  Boston  dbW.  R.  Corp.  v.  Old  Col- 
ony db  F.  R.  R.  Corp.  8  Allen,  142, 146:  Old  Col- 
ony db  F.  R.  R. Co.Y.  Plymouth  Co.  14  Gray .  155; 
State,  Central  R  Co.  v.  Bayonns,  17  ALL  Rep. 
971. 

Dickinflion,  /.,  delivered  the  opinion  of  the 
court: 
Tbe  writ  of  oertloiari  has  been  resorted  to 


struct! ve  to  tbe  former  use.  Miller  v.  Craiv.  U  N. 
J.  Eq.  175;  Tiilt)Ot  v.  Hudson,  16  Gray,  417:  Pe«»ria  ft 
P.  U.  H.  Co.  V.  Peoria  ft  F.  EL  Go.  105  Dl.  110;  Wood  v. 
Macon  ft  B.  K.  Co. 68  Ga.  639:  Chioacro  ft  N.  W.  B.  Co. 
V.  Chicago  ft  B.  El.  00.112  IJL  569:  Mills.  Bm.Dom.  148. 

The  new  uso  should  be  a  different  use,  and  the 
ohange  should  lie  for  the  benefit  of  the  public; 
whether  this  change  shall  be  such  a  benefit  is  for 
the  Legislature  to  determine.  Lake  Shore  ft  M.  8. 
R.  Co.  V.  Chicago  ft  W.  I.  R.  Co. 97  lU.  508. 

Under  a  general  authority  to  condemn  lands  for 
strceifi,  a  street  may  be  laid  out  across  a  railroad 
(St.  Paul,  M.  ft  M.  U.  Ca  V.  Minneapolis.  96  Minn.  141), 
but  not  longitudinally  on  the  railroad  track.  Un- 
der the  condemnation  of  a  right  to  cross,  nothing 
is  acquired  but  a  mere  right  of  way,  and  the  place 
of  crossing  wUl  remain  in  common  use  of  the  par- 
ties for  the  exercise  of  their  several  franchises. 
The  power  to  invade  the  privileges  of  a  corpora- 
tion in  such  a  manner  will  not  be  inrerred  from  a 
nnked  grant  of  tbe  power  to  condemn.  New  Jer- 
sey ti.  R.  Co.  V.  Lon;^  Branch  Comrs.  39  N.  J.  L.  28. 

The  coDdcranatlon  of  mich  a  right  of  oro.^sing  Is 
for  the  benefit  of  the  piibilc.  Lake  Shore  ft  M.  8. 
R.  Co.  V.  Chlea^ro  ft  W.  I.  K.  Co.  sa\Yra^  Chicago  ft  W. 
L  R.  Co.  V.  Illinois  Cent.  R.  Go.  118  UL 158. 

In  New  Jersey  a  public  road  cannot  be  laid  across 
a  railroad  within  600  feet  of  a  public  road.  State  v. 
Gapner,  8  Gent.  Rep.  686, 49  N.  J.  L.  665. 

The  railroad  corporation  across  whose  road  an- 
other railroad  or  highway  is  laid  out  has  the  like 

7L.  R.  A. 


right  as  all  individuals  or  bodies  corporate  owning 
lands  or  easements,  to  recover  damages  for  the  in- 
Jury  occasioned  to  its  title  or  right  in  the  land  oo- 
oupied  by  its  road.  But  it  Is  not  entli  led  to  damages 
for  the  interruption  and  luconvenienoe  oooaslooed 
to  its  business:  nor  for  tbe  Increased  liabiUty  to 
damages  from  accidents;  nor  for  increased  expense 
for  ringing  the  bell;  nor  for  the  risk  of  being  or- 
dered by  the  county  commissioners,  when  in  their 
Judgment  the  safety  and  convenience  of  the  pubJlo 
may  require  it,  to  provide  additional  safeguards 
for  travelers  crossing  the  railroad;  nor  for  the  ex- 
penses of  maintaining  a  flagman,  alleged  to  be  neo- 
essary  to  guard  against  the  greater  liability  to 
accidents  occasioned  by  the  obetruotion  of  the  view 
along  its  railroad,  at  the  crossing  of  a  highway,  by 
means  of  the  abutments  of  tbe  new  railroad  of  the 
other  corporation.  Massachusetts  C.  R. Go.  v.  Bos- 
ton C.  R.  Go.  121  Mass.  124:  Lake  Shore  ft  M.&B.  Go. 
V.  Cincinnati  S.  R.  Co.  80  Ohio  St.  604;  Gld  Colony  ft 
F.  R.  R.  Co.  V.  Plymouth  Co.  14  Gray,  156;  Re  Fhrst 
Street,  68  Mich.  64L  But  see  St.  Louis,  L  ft  C.  R.  Go. 
V.  Sprtngfleld  ft  N.  W.  B.  Go.  96  JUL  274;  MUls,  Rm. 
Dom.  141. 

A  general  authority  to  lay  out  streets  and  alleys 
will  not  Justify  the  laying  out  of  a  street  across 
depot  grounds  when  the  easement  of  the  railroad 
company  and  of  the  dty  cannot  reasonably  ock 
rxist.  Milwaukee  ft  St.  P.  R.  Co.  v.  Faribault,  28 
Minn.  167;  Prospect  Park  ft  a  R.  Go.  v.  Williamsoo, 
91N.T.662. 


u»o. 
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for  the  purpose  of  bringiDg  here  for  review  tbe 
action  of  tbe  district  court,  upon  an  appeal  by 
tbe  relator  to  tbat  court,  in  proceeding  for]a;)  - 
ing  out  a  street  across  the  right  of  way  of  the 
relator,  tbe  Railroad  Company,  within  ibe  cor- 
porate limiis  of  tbe  City  of  Minneapolis.  Tbe 
objection  urged  by  the  relator,  and  upon  which 
the  action  of  tbe  district  court  was  based,  was 
that  tbe  damages  awarded  by  the  commissioners 
weie  inadequate.  In  fact  no  damages  were 
awarded.  1  be  taking  in  question  was  of  a  strip 
sixty  feet  wide,  for  the  purpose  of  a  public 
street,  across  tbe  right  or  way  of  tbe  relator. 
At  tbe  request  of  tbe  Railroad  Company,  the 
commissioners  made,  in  counection  with  their 
report  to  tbe  court,  special  findinirs  to  the  effect 
tbat  it  would  cost:  (1)  for  planking  tbe  rail- 
way crofutmg  for  tbe  width  of  thirty-two  feet, 
$08.20;  (2)  for  renewing  and  maintaining  tbe 
same,  $250;  (8)  for  cattle-guards  across  the  rail- 
road, $211.98;  (4)  for  renewing  and  maintain- 
ing the  same,  tbe  interest  at  6  per  cent  on  $500; 
(5)  for  signs  at  crossing,  $4.19;  (6)  for  renewal 
and  maintenance  of  tbe  same,  $7. 

The  dit«trict  court,  deeming  tbat  tbe  first, 
third  and  fifth  of  these  items  were  allowable, 
made  its  order  to  tbe  effect  tbat  tbe  sum  or 
those  three  items  be  awarded  to  the  relator,  and 
that  in  other  respects  the  report  of  the  com- 
missioners be  confirmed. 

Tbe  motion  on  tbe  part  of  tbe  respondent  to 
quash  this  writ  is  denied.  Granting  that  the 
court  was  not  authorized  to  thus  fix  the  amount 
recoverable  by  tbe  relator,  but,  by  tbe  require- 
ments of  the  city  charter,  it  should  have  recom- 
mitted the  matter  to  the  same,  or  to  other,  com- 
miMioner*,  it  ir  enough,  to  entitle  tbe  relator  to 
this  remedy,  that  tbe  court  did,  upon  the  re- 
port of  the  commissioners,  determine  tbat  tbe 
relator  was  entitled  to  receive  tbe  'sum  of  tbe 
three  items  above  referred  to,  $803.37,  and  no 
more,  and  made  its  order  accordingly,  confirm- 
ing the  report  of  the  commissionen^^  with  this 
modification.  This  was  a  fina'  determination 
of  tbe  matter,  concluding  tbe  parlies  sr  long  as 
that  order  should  remain  ir  force 

The  reUlor  contends  tbat,  upon  the  report  of 
the  commissioners,  it  was  entitled  to  have 
awarded  to  it  as  compensation  not  only  the 
sums  therein  specified  as  tbe  cost  of  planking, 
cattle- guards  and  sign-boards,  but  also  the  fur- 
ther sums  named  for  the  maintenance  of  tbe 
same.  The  City  of  Minneapolis,  which  is  the 
real  party  in  interest  opposed  to  the  relator, 
claims  that  none  of  those  items  should  be  al- 
lowed. It  should  be  conceded  tbat  the  relator, 
in  acquirng  its  richt  of  way,  whetlier  by  pur- 
chase directly,  of  by  statutory  proceedings 
under  the  power  of  eminent  domain,  acquired 
properly  rights  which  are  protected  from  di- 
▼estiture  by  tbe  constitutional  guaranty  which 
declares  that  private  property  shall  not  be  taken 
for  public  use  without  Just  compensai  ion.  State 
▼.  CTiicaffo,  M.  &  St,  P.  R,  to.  86  Minn.  402, 
and  authorities  hereafter  cited. 

Compensation  must  be  allowed  for  whatever 
Is  to  be  regarded  as  a  taking  of  the  property  of 
tbe  corporation  for  other  uses.  We  are  now 
called  upon  to  determine  whether,  in  view  of 
the  duty  imposed  by  General  Statutes  upon  rail- 
road companies  to  provide  and  maintain  plank- 
ing, cattle  guards,  and  signboards  at  all  ht>!h- 
way  crossings,  tbe  establishing  of  this  highway 
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over  the  relator's  right  of  way  entitles  it  to 
compensation  for  the  expense  thus  impof*ed; 
or,  In  other  words,  whether,  in  view  of  the  fact 
that  this  statutory  duty  as  respects  this  particu- 
lar locality  did  not  exist  until  ibis  highway  was 
laid  out  over  the  relator's  road,  and  only  by 
reason  of  its  having  been  so  laid  out,  it  should 
be  considered  that  the  obligation  to  provide  and 
maintain  this  plank  crossing,  these  cattle- 
guards  and  this  si^- board  constitutes  a  taking 
of  the  property  of  the  Railroad  Company,  or 
deprives  the  Company  of  any  right  of  property 
before  belonging  to  it 

For  tbe  present  we  will  confine  our  attention 
to  the  cattle-guards  and  sign-lioards.  Tbe  ne- 
cessity for  these  arises  from  tbe  dangerous  nat- 
ure of  tbe  use  of  the  railroad  property;  and  it 
cannot  now  t>e  questioned  tbat,  as  a  matter  of 
mere  police  regulation,  the  State  has  the  power 
to  impose  upon  railroad  companies  tbe  duty  of 
maintaining  these  safeguaids.  There  oin  be 
no  doubt  that,  if  no  such  requirement  had  evi'r 
been  embractsd  in  our  General  Laws,  or  In  tbe 
chariers  of  railroad  corporations,  and  if  all  our 
railroads  had  l)een  constructed  without  such 
devices  for  lessening  the  dangers  incident  to 
railroad  operations,  it  would  be  within  tbe 
police  power  of  the  Legislature  to  require  all 
railroad  companies  to  provide  such  safe-guards 
at  all  existing  railway  crossings. 

It  has  been  decided  in  this  court  that  the  po- 
lice power  of  the  State  authorized  such  require- 
ments as  to  the  consiruction  of  cattle-j^uards  and 
fences.  Oillani  y.  Sioux  City  d  St.  P.  R,  Co, 
26  Minn.  268;  Winona  dt  St.  P.  R.  Co.  y.  Wal- 
dron.  11  Minn.  515. 

It  is  but  an  exercise  of  tbe  everywhere  recog- 
nized police  power  of  tbe  State,  regulatjng  by 
reasonable  and  necessary  means  the  use  of  instru- 
mentalities otherwise  attended  with  obvious 
and  great  danger  to  the  pu blic.  No  other  prin- 
ciple is  involved  in  such  requirements,  than  ia 
involved  in  imposinj^  a  reasonable  limitation 
upon  the  speed  of  railway  trains  at  street  croae- 
ings,  and  within  the  limits  of  thickly  popu- 
lated municipal  districts;  or  in  requiring  a  bell 
to  be  rung  or  whistle  blown  at  highway  cross- 
ings, or  the  stoppage  of  trains  at  railway  cross- 
ings, and  in  other  like  provisions  which  are 
found  in  the  statutes  of  every  State.  Such 
statutoiT  regulation  of  the  use  of  property  does 
not  coustitutea  taking  of  the  property,  or  its 
destruction.  It  is  only  the  exercise  of  the  power 
of  the  State  to  reasonably  contiol  the  use  of 
property  and  the  conduct  of  the  individual,  so 
far  as  may  be  necessary  for  tbe  public  safety; 
and  to  such  control  every  citizen  and  owner  of 
propel ty  must  submit  without  compensation, 
if  tbe  Legislature,  then,  could  constitutionally, 
and  without  providing  for  comi^ensation,  have 
imposed  this  duty  in  the  case  supposed,  after 
the  railroad  had  been  constructed  and  put  in 
operation,  by  enacting  a  law  requirinor  railroad 
companies  to  construct  catile-guards  across 
their  right  of  way,  and  to  erect  sign-boards  to 
notify  travelers  of  the  existence  of  the  railroad 
cro&Ming,  it  will  be  found  difUcult  to  assign  a 
reason  in  suppoitof  the  relator's  claim  for  com- 
pensation in  this  case.  Although  this  street 
was  not  in  existence  when  the  railroad  was  con- 
structed, and  hence  the  requirement  of  the 
General  Law  did  not  impose  the  duty  of  put- 
ting in  cattle-guards  and  sign- boards  at  this 
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place  at  that  time,  yet,  as  soon  as  the  street  was 
laid  out  and  opcDed,  the  already  existing  law 
became  applicable,  and  required  these  things  to 
be  done.  But  this  was  an  exercise  of  the  police 
power,  as  in  the  case  before  supposed.  The 
circumstances,  with  reference  to  which  the 
general  police  regulation,  embodied  la  the  Gen- 
eral Law,  hod  beeu  framed,  have  now  come  to 
exist  in  respect  to  this  particular  locality,  and 
the  requirements  of  that  law  have  become  op- 
erative. There  was  no  implied  contract  be- 
tween the  State  and  this  corporation  when  it 
became  incorporated  that  it  should  only  be  re- 
quired to  put  in  and  maintain  these  safeguards 
at  the  crossings  of  streets  then  laid  out,  or  at 
such  as  might  be  laid  out  prior  to  the  construi^ 
tion  of  the  railroad.  The  fact  that  not  until 
after  the  construction  of  the  railroad  has  the 
situation  at  this  place  come  to  be  such  as  to  re- 
quire any  protection  from  the  dancers  incident 
to  railroaa  operation  has  very  little  bearing 
upon  the  case,  if,  as  we  think  is  self  evident, 
the  statutory  requirement  to  which  the  corpo- 
ration is  subjected  is  merely  a  reasonable  police 
regulation  of  its  business,  and  not  a  takini;  or 
destruction  of  its  property.  When  the  Railroad 
Compuny  accepted  its  charter,  it  received  its 
franchises  subject  to  the  authority  and  power 
of  the  State,  to  impose  such  reasonable  regula- 
tions concerning  the  use,  in  matters  affecting 
the  common  safety,  of  its  dani^rous  enginery, 
and  not  merely  subject  to  the  then  existing 
regulations  as  applicable  to  tbcn  existing  con- 
ditions; and  whether  the  obligation  now  in 
question  had  been  imposed  at  this  time  by  di- 
rect Act  of  the  Legislature,  or,  as  is  the  case, 
arises  from  the  laymg  out  of  a  new  highway, 
to  which  the  previously  existing  law  tecoroes 
applicable,  can  make  no  difference. 

The  fallacy  involved  in  the  claim  of  the  re- 
lator, and,  as  we  think,  in  some  decisions  by 
which  its  claim  is  supported,  arises  from  a 
failure  to  distinguish  between  rights  of  prop- 
erty which  coniessedly  are  protected  under  the 
Constitution  from  befng  devested  or  appropri- 
ated to  other  purposes  without  compensation, 
and  the  very  different  matter  concerning  the 
manner  in  which  the  owner  may  use  his  prop- 
erty 80  as  not  to  unnecessarily  endane:er  the 
public.  The  claim  of  the  relator  involves  an 
assumption  that  when  the  Railroad  con*^tructed 
its  line  of  road,  conforming  to  the  requirements 
of  the  law  as  to  all  then  existing  highway  cross- 
ings, it  had  a  constitutional  right,  by  virtue  of 
its  priority,  to  always  afterwards  operate  its 
road  unembarrassed,  by  being  required  to  ob- 
serve like  precautions  with  respect  to  highways 
that  might  be  thereafter  laid  out  across  tjje 
railroad,  except  upon  the  condition  that  it 
should  receive  compensation,  not  merely  for 
whatever  of  its  required  property  might  be 
taken  for  the  other  use,  but  also  for  the  expense 
and  burden  of  conforming  ita  own  conduct  to 
the  newlv-existing  conditions, — of  conforming 
to  a  general  police  rei^lntion  of  the  State,  not 
b«*fore  applicable.  There  was  no  such  exclu* 
fiive  or  superior  right  acquired  by  priority  of 
charter,  or  of  the  construction  of  this  railroad 
highway.  It  cannot  be  supposed  that,  when 
its  franchises  were  granted  to  this  relator  to 
constnict  and  operate  this  railroad,  it  was  con- 
templated, either  by  it  or  bv  the  State,  that  no 
more  public  highways  should  be  laid  out  which 
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should  increase  the  number  of  places  where  the- 
ordinary  police  regulations  would  have  to  be- 
com plied  with  by  the  Railroad  Company  to  it» 
inconvenience  and  expense.    On  the  contrary^ 
it  must  have  been  understood  and  contemplated,, 
especially  in  a  new  State  rapidly  advancing  im 
population  and  in  the  development  of  its  re- 
sources, where  new  towns  were  springing  up. 
and  new  avenues  for  travel  and  traffic  were  be- 
coming necessary,  that  new  streets  and  roads> 
w(  aid  be  and  must  be  laid  out,  and  that  manv 
of  these  would  necessarily  cross  existing  rail- 
road lines.    We  cannot  resist  the  conclusion 
that,  so  far  as  concerns  the  matter  now  under 
consideration,  the  charter  of  the  relator  wa» 
taken  subject  to  the  right  of  the  State  to  impose- 
this  duty  whenever,  by  reason  of  the  establish- 
ing of  new  highways,  it  should  become  neces- 
sary; and  hence  the  relator  is  not  entitled  to 
compensation    for  obedience  to  this  require- 
ment.    Ldtke  Shore  it  M.  8,  R.  Co.  v.  Cincin- 
nati, 8,  <Si  a  R  Co.  90  Ohio  8t.  604;  Chicago 
d:A,R.Oo.  V.  Joli^,  L.  d  A.  R.  Co.  105 111.888,. 
400,  404;  Hannibal  v.  Hannibal  db  8i.  J.  R, 
Co.  49  Mo.  480;  Brid^/eport  v.  New  York  d  iV. 
H,  R.  Co.  86  Conn.  255. 

We  have  not  failed  to  consider  the  decision»> 
in  Qfd  Colony  d  F.  R,  R.  Co  v.  Plymouth  Co, 
14  Gray,  155;  Maseacfiueette  C.  R.  Co.  v.  Boeton^ 
C.  d  F.  R,  Co.  121  Mass.  124;  Chieugo  d  G. 
T.  R.  Co.  V.  Hough,  61  Mich.  507,  and  8late 
V.  Bayonne  (N.  J.)  17  Atl.  Rep.  971,— to- 
which  we  have  before  alluded  as  supporting 
the  claim  of  the  relator.  It  will  be  observer 
that  in  Massachusetts,  while  compensation  i» 
allowed  to  the  railroad  company  for  planking- 
cattle-guards  and  sign-boards,  it  is  denied  for 
the  expense  of  causing  a  bell  to  be  rung  at  a 
new  highway  crossing;  and  that  compensation 
is  also  refused  for  the  expense  of  a  flatcman,. 
rendered  necessary  at  a  street  crossing  by  rea- 
son of  the  obstructions  caused  by  a  new  rail- 
road crossing,  by  an  overhead  bridge,  a  pre> 
viously  established  railroad.  The  re^isons  whiclk 
may  be  sufficient  to  exclude  the  right  of  com> 
pensation  for  the  necessary  expense,  if  it  be  an 
additional  expense,  of  ringings  bell  or  keeping- 
a  flugman  at  a  crossing,  would  seem  to  be  ap- 
plicable also  as  respects  cattle-guards  and  siern- 
boards.  We  discover  no  distinction  in  princi- 
ple. 

Ab  to  the  planking  between  the  rails,  where 
the  street  crosses  the  railroad,  it  seems  to  us- 
that  a  distinction  exists  which  should  affect  the 
conclusion.  The  planking  has  little,  if  any- 
thing, to  do  with  the  opveration  or  safetv  of 
railway  trains.  The  railway  having  beeib 
properly  and  lawfully  constructed,  the  plank- 
ing becomes  a  proper,  and  perhaps  reasonably 
necessary,  incident  to  the  construction  of  the 
hichway  across  the  existing  railroad.  Inde- 
pendent of  statutory  regulation  of  the  subiect, 
it  would  have  been  the  appropriate'duty  of  the 
public  authorities  opening  such  a  highway  to- 
make  this  necessary  provision  for  the  conven- 
ience of  travelers  on  the  highwav,  thus  over- 
coming an  obstruction  to  travel  which  law  full  v 
existed  upon  the  relator's  property,  and  which 
could  not  be  removed.  This  miuht  be  deemed, 
a  part  of  the  work  of  constructing  the  high- 
way, and  making  it  fit  for  travel.  But  while- 
the  Legislamre,  as  may  have  been  expedient,, 
in  view  of  the  peculiar  uses  to  which  the  rail 
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-waj  track  Is  subjected,  baa  required  tbe  Ball* 
road  Oompanv,  wbicb  Deoeaaarily  baa  tbe  gen- 
eral coDtTo)  of  ito  owD  track,  in  all  cases  to  pro- 
Tide  and  maintain  t  be  planking,  tbat  does  not  de- 
termine the  question  of  compensation.  If,  as 
hm  been  suggested,  tbe  planking  is  to  be  deemed 
a  part  of  tbe  newbierbway,  tbe  Railroad  Com- 
pany cannot  be  required  to  construct  and  main- 
tain It  over  its  own  rieht  of  way  without  com- 
pensation. lUinoU  U,  R,  Oo.  T.  Bloomington, 
76  lU.  447:  Erie  ▼.  Erie  Canal  Co,  59  Pa.  174. 

As  respectB  this  subject,  we  see  no  reason 
wby  the  decisions  above  cited  as  supporting 
tbe  relator^s  contention  should  not  be  followed. 
We  therefore  think  that  tbe  Railroad  Ck)mpany 
was  entitled  to  compensation  for  the  expense 
of  proTiding,  and  of  maintainine^,  tbe  planking. 
There  can  be  no  distinction  in  this  respect  be- 
tween tbe  original  construction  and  the  subse- 
quent maintenance,  and  so  tbe  authorities  above 
cited  affirm.  Tbe  law  requires  the  Railroad 
Company  to  maintain  the  planking,  and  it  must 
be  assumed  now,  when  damages  are  being  as 
aessed  once  for  all,  that  this  requirement  of  tbe 
law  will  remain  uncban^. 

Tbe  charter  of  the  City  of  Minneapolis  by 
wbicb  this  proceed i da:  is  regulated  provides 
that  '*  tbe  award  of  asspssment  of  such  com- 
missioners shall  be  final  unless  set  aside  by  the 
court  for  good  cause  shown.  In  case  such  re- 
port is  set  aside,  tbe  court  may,  in  its  discre- 
tion, recommit  the  same  to  tbe  same  commis- 
sioners, or  appoint  a  new  board,  as  it  shall 
deem  besi." 

We  think  tbat  tbe  report  of  tbe  oommis- 
flloners  in  this  case  would  not  justify  tbe  court 
in  determining  tbe  question  of  the  amount  of 
damages  upon  the  bare  statement  of  the  cost 
of  putting  down  and  of  maintaining  tbe  plank- 
ing. Whether  there  are  any  other  considera- 
tions which  could  bear  upon  this  matter,  we 
do  not  know.  This  report  should  not  be 
treated  like  tbe  special  verdict  of  a  Jury  upon 
wbicb  Judgment  may  be  rendered,  for  the  law 
contemplates  an  award  by  the  commissioners. 

The  orJer  of  the  court,  dated  on  the  ISth  day 
of  October,  1888,  determining  the  amount  which 
]ihe  relator  ie  enti'Ued  to  as  eompeneation  for  this 
taking,  ts  reversed,  and  tbe  cause  remanded, 
that  tLe  matter  in  controversy  may  be,  b^r  the 
proper  order  of  tbe  district  couxt,  committed 
again  to  commissioners,  as  prescribed  by  tbe 
Statute. 


Esther  EARL  et  al,,  Respti,, 

s. 

Eugene  M.  WILSON  et  a/..  AppU, 

i Minn. > 

^An  ladiAB  tribe  within  the  State,  reoognlsed 
aasach  by  the  United  States  government,  is  to  be 
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oonsldered  as  a  separate  comninnltj  or  people, 
capable  of  maDaffing  its  own  atfaira.  indudinv  the 
domestlo  relationB,  and  those  persons  belonging 
to  the  tribe  who  are  recognized  hy  the  ciiatom  and 
laws  of  tbe  tribe  as  married  persona  must  be  so 
treated  by  the  courts,  and  the  children  of  suob 
marriages  cannot  be  regarded  as  illegitimate. 

(January  17, 1890D 

APPEAL  bv  defendants  from  an  order  of  the 
District  Court  for  McLeod  County  grant- 
ing plaintiffs'  motion  for  a  new  trial  and  setting 
aside  tbe  findings  of  the  referee  m  favor  of  de- 
fendants in  an  action  to  determine  an  adverse 
claim  to  certain  real  estate.     Heversed. 

The  land  in  controversy  was  granted  by  the 
United  States  under  a  scrip  location  ma«le  on 
behalf  of  one  Henry  F.  Ortley,  Jr.,  who  died 
at  tbe  age  of  about  eight  years. 

Tbe  defendants  claim  under  a  deed  from 
tbe  child's  father  executed  after  the  death  of  the 
child.  Plaintiffs  claim  under  a  deed  from  the 
child's  mother  executed  subsequently  to  the  ex- 
ecution of  the  father's  deed. 

Furtf ler  facts  appear  in  the  opinion. 

Messrs,  EajBrene  VL  Wilson  and  Francis 
G.  Burke,  for  appellants: 

Direct  proof  of  a  marriage  is  not  essential, 
but  may  be  established  bj  circumstances  from 
which  marriage  may  be  inferred. 

Minn.  Stat.  1878,  p.  806. 

Every  reasonable  presumption  of  law  is  to 
be  allowed  in  favor  of  a  valid  marriaee  and  le- 
gitimacy as  against  concubinage  and  illegiti- 
macy. 

StaU  Y.  Worihingham,  23  Minn.  528;  Fo9r. 
Burke,  81  Minn.  819. 

Continuous  cohabitation  as  husband  and 
wife  establishes  marriage  relation  without  any 
actual  ceremony. 

Peet  V.  Peet,  52  Mich.  464. 

If  the  father  and  mother  of  Henry  F.  Ortley, 
Jr.,  complied  with  all  the  customs  of  their 
tribe  in  entering  into  the  martiage  relation,  and 
afterwards  lived  together  as  husband  and  wife, 
their  actions  consti  uted  a  marriage  legal  and 
binding  and  sufficient  to  justify  the  legitimacy 
of  Henry  P.  Ortley,  Jr.,  and  to  justify  tbe  heir- 
ship of  the  father  in  his  property. 

Smith  V.  Brown,  8  Kan.  608;  WatU'v.  Owens, 
62  Wis.  512;  Dyer  v.  Brannock,  66  Mo.  419; 
Morgan  v.  MeOnee,  5  Hunoph.  18;  Wally.  Wil- 
liamson, 8  Ala.  51,  52;  WaU  v.  Williams,  It 
Ala.  826;  Oheseldinev,  Brewer,  1  Har.  &  McH. 
152;  Johnson  y.  Johnson,  80  Mo.  ti;  8utUtn  v. 
Warren,  10  Met.  451;  Senser  v.  Bower,  1  Penr. 
&  W.  450,  452;  Kobogum  v.  Jackson  Iron  Co. 
76  Mich.  408. 

Messrs.  R.  H.  McClelland  and  H.  J. 
Peek,  for  respondents: 

A  custom  of  cohabitation  between  parties 
will  not  constitute  marriage  under  tbe  law,  so 
that  the  property  rights  growing  out  of  legiti- 
mate marriage  relations  will  spply. 


VofTM.— Marriage:  validity  oovemed  by  the  laiw  of 
place,  where  entered  into. 

It  Is  a  principle  of  universal  law  that  marriages 
TaUd  by  the  law  governing  l)oth  parties  when  made 
must  be  treated  as  valid  everywhere.  Besse  v.  Pel- 
lodioux,  73  ni.  286:  Hiolis  v.  Skinner,  71  N.  a  &jO; 
8chefer]ing  v.  Huffman,  4  Ohio  St.  UL 

A  marriage  contract  as  to  its  effect  is  governed 
by  tbe  law  of  the  place  where  it  is  made.   Walker 
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V.  Forbes,  81  Ala.  9;  Peaks  v.  Teldell,  17  Ala.  888; 
Lafltte  V.  Lawton,  85  QtL.  808;  MoLeod  v.  Board,  8Q 
Tex.288;  Wilooz y.  Wilooz,40Hun,88,lON.T.8.a 
748. 

Its  validity  is  not  affected  by  tbe  subsequent  re- 
moval of  the  parties  with  their  property  into  an- 
other State.  De  Lane  v.  Moore,  88  U.  8. 14  How. 
263  <14  L.  ed.  400;;  O^Nein  v.  Henderson,  16  Ark.  288; 
Smith  V.  Chapell,  81  Ctonn.  889;  Young  v.  Templeton, 
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"Marriae^  is  a  dTil  statos  of  one  man  and 
one  woman  united  io  law  for  life." 

Bishop,  Marr.  and  Div.  §8;  R9pa1]e&L.Law 
Diet.;  Schouler,  Husband  and  Wife,  §  2. 

Tbe  rights,  obligations  and  duties  arising 
from  it  are  matters  of  municipal  regulation 
over  which  parties  have  no  control. 

Frashsr  v.  State,  8  Tex.  App.  263,  80  Am. 
Bep.  140. 

Cohabitation  and  reputation  alone  are  not 
marriage. 

Beading  F,  Tm.  db  71  Go.  T.  Riegd,  4  Cent. 
Rep.  678,  113  Pa.  204;  8tate  v.  WaHhingham, 
28  Minn.  628;  Fox  v.  Burke,^\  Minn.  819. 

Cohabitation  between  an  Indian  man  and 
woman,  according  to  tbe  customs  of  this  tribe, 
which  left  the  parties  free  to  dissolve  the  con- 
nection at  plea<ture,  is  not  a  marriage. 

SlaUv.  Ta-ehanatah,  64  N.  C.614;  Statey. 
ffarris,  68  N.  C.  1:  RorAe  v.  WasJiinqton,  19 
In-l.  58,  81  Am.  Dec.  876;  NoeH  v.  Bwinff,  9 
Ini.  87;  Compo  v.  Jackson  Iron  Co.  50  Mich. 
678;  FeOoiMY  DenniUon,  28  N.  Y.  420. 

Vanderbori^h,  /.,  delivered  the  opinion 
of  I  ho  court: 

The  onr'  question  presented  by  the  record  is 
whether  Heiir7  F.  Ortley,  under  whom  defend 
ants  clnim  title,  and  Jane  Ortley,  were  husband 
and  wife,  so  that  the  former,  under  the  Laws 
of  Inheritance  and  Descent  in  this  State,  be- 
came eotitled  to  the  land  in  controversy  as  the 
hcir-ut-Iuw  of  Henry  P.  Ortley,  Jr.,  deci^asc.l, 
who  WHS  the  patentee  of  the  land,  and  is  ad- 
mitted to  have  been  the  child  of  the  parties  first 
named.  It  is  denied  by  tbe  respondents  that 
Jane  was  the  lawful  wife  of  the  first-named 
Henry  Ortley.  The  case  was  tried  before  a 
referee,  who  found  for  tbe  defendants  on  the 
issue  presented  and  among  other  facts  that  the 
child  Henry  P  Ortley.  Jr.,  was  born  in  1H49, 
in  what  is  now  the  Town  of  Bloominglon, 
Hennepin  County,  in  this  State,  and  that  he 
died  in  the  same  place  about  the  year  1859,  and 
was  a  half-breed  or  mixed  blood  of  the  Sioux 
l^atitm  of  Indians;  that  at  the  time  of  his  birth 
his  parents  had  been  living  and  cohabiting  to- 
gether as  husband  and  wire,  and  continued  ho 
to  do,  from  about  the  year  1848,  for  the  period 
of  sixteen  yeftrs,  dunng  which  time  several 
children  were  born  unto  them,  including  Hen- 
ry, and  during  all  this  time  they  continued  to 
reside  in  Bloominglon  with  and  among  the 
tribe  of  Sioux  Inaians,  and  that  they  were 
married  about  the  year  1848,  in  accordance 


with  the  usage  and  custom  of  tbe  tribe  with 
wbi-^.h  they  lived.  And  in  respect  to  this  In- 
( ia  I  custom  it  is  found  that  among  the  Indian 
tnue  there  was  a  custom  or  law  that  any  mem- 
ber of  the  tribe  who  desired  to  obtain  a  wife 
might  purchase  one.  and  the  man  and  woman 
would  thereupon,  in  accordance  with  such  cus- 
tom, live  and  cohabit  together  as  husband  and 
wife  without  other  or  further  marriage  cere- 
mony; and  that,  in  accordance  with  the  usage 
and  established  custom  prevailing  among  them» 
the  parties  might  either  of  them  also  divoroe 
themselves  by  dismissing  or  abandoning  the 
other,  without  further  ceremony,  and  thereup* 
on  either  was  at  liberty  to  take  another  hus- 
band or  wife,  and  that  among  the  tribe  referred 
to  there  was  no  other  custom,  law  or  form  of 
marriage.  These  parties  must  be  deemed  to 
be,  as  the  referee  found  they  were,  hiisliand 
and  wife,  under  the  custom  and  law  of  their 
tribe,  and  the  sole  remaining  question  is  wheth- 
er such  Indian  marriages  should  be  treated  as 
valid,  and  the  children  of  such  marriages  lei^it- 
imate.  The  distinct  tribal  relations  of  these 
Indians  were  during  the  time  in  questi>.n  still 
maintained;  and  they  were  recognized  by  tbe 
United  Slates  as  a  distinct  political  community* 
U.  8.  V.  Suanhs,  15  Minn.  869. 

And  where  the  tribal  relation  is  still  recog- 
nized by  tbe  government  as  exist  in  jr.  in  it* 
dealings  with  them,  the  fact  that  their  primi- 
tive habits  have  been  modi  Med  by  their  inter- 
course with  the  whites  does  not  authorize  & 
Stale  to  treat  them  as  subject  to  lis  laws  in  re- 
spect to  their  relations  and  dealinsrs  with  each 
other.  KanMs  Indiana,  72  U.  S.  5  WalL  78T 
[18  L.  ed.  66ri. 

The  general  rule  is  that  marriages  valid  by 
the  laws  of  the  country  where  they  are  entered 
into  are  binding  here,  though  not  solemnized 
in  accordance  with  the  provi.oions  of  our  laws;, 
and  the  same  rule  must  be  adopieii  in  rotation 
to  these  Indian  mariiaires,  where  the  tnlml  re- 
lation still  exists.  Under  the  laws  of  the  United 
Stales  they  are  recognized  as  capable  of  man- 
aging their  own  affairs,  including  their  domes- 
tic relations,  and  those  persons  who  were  recog» 
nized  by  the  Indian  custom  and  law  as  married 
persons  must  be  so  treated  by  the  courts,  and 
their  children  cannot  be  regarded  illegitimate. 
Kobogum  v.  Jackson  Iron  Co.  76  Mich.  498,  and 
cases  cited;  Boyer  v.  Dicety,  58  Mo.  610;  Sutioik^ 
V.  Warren,  10  Met.  452. 

The  estate  of  Henry  F.  Ortley,  Jr..  tluTefore, 
was  inherited  by  his  father,  and  the  defendants 


4  La.  Ann  %4;  Wilder*B  Succession,  23  La.  Ann.  210; 
Dubois  V.  Jackson,  40  IlL  48;  Dougherty  v.  Snyder, 
15  Serar.  ft  El.  84;  Townaend  v.  Maynard,  45  Fa.  108; 
Le  Prince  v.  Guillemot,  1  Rich.  Eg.  187;  Lott  v.  Ber- 
trand,  26  Tex.  854. 

A  marria^  according  to  the  custom  of  an  Indian 
tribe  need  not  be  contracted  in  the  territory  of  that 
tril^e  in  order  to  be  valid.  La  Uiviere  v.  La  Riviere, 
07  Mo.  80. 

hidiana  in  (rfbol  relations,  fiot  dtizena  of  Stale, 

Indians  within  a  State  are  not  cittseens  or  mem- 
bers of  the  body  politic,  but  are  considered  as  in- 
dependent tribes  governed  by  thefr  own  laws  and 
urages.  Holden  v.  Joy,  84  U.  8. 17  Walt.  211  (21  L. 
ed.  688);  Ooodell  v.  Jackscm,  20  Johns.  008;  Jackson 
T.  Wood,  7  Johns.  200;  Strong  v. Waterman,  11  Paige, 
«7. 
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No  state  laws  have  any  force  over  Indians  In  their 
tribal  relations.    Kansas  Indians,  72  U.  S.  5  Wall.  78T 
(18  L.  ed.  687);  New  York  Indians,  72  U.  8.  5  Wall. 
761  (18  L.  ed.  708);  United  States  v.  Kagama,  118  U. 
8.  875  (3D  L.  ed.  228;;  United  States  v.  Holliday,  TO^ 
U.  8. 8  Wall.  407  (18  L.  ed.  182 ;    United  States  v. 
Shanks,  15  Minn.  800  (Gil.  302);  Dole  v.  Irish,  2  Barb. 
680;  Hastings  v.  Farmer,  4  N.  Y.  283:  Cherokee  Na* 
tion  V.  Georgia,  80  U.  8. 5  Pet.  1  (8  L.  ed.  25);  Wor» 
oester  v.  Georgia,  81  U.  S.  6  Pot.  515  (8  L.  od.  488)^ 
WaU  V.  WUliamson.  8  Ala.  48:  Wall  v.  Williams,  U 
Ala.  826;  Morgan  v.  McGhec,  5  Humph.  13;  Johnson 
V.  Johnson,  80  Mo.  ?2;  Boyer  v.  Dively,  68  Mo.  610;. 
Tnten  v.  Byrd,  1  Swan,  108;  Jones  v.  Laney,  2  Tez» 
842. 

The  civil  laws  of  tbe  State  do  not  extend  to  a» 
Indian  country  within  a  State  (United  States  v» 
Shanks,  15  Minn.  800),  nor  to  Indians  mnintainins. 
tribal  relations.    United  States  v.  Payne,  4  DilL  88» 
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Uaksom  v.  Graham. 
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■re  the  lawful  ownen  of  the  land  in  contro- 
Tcrey. 
iM&r  granting  new  trial  reverted,  and  eaee  fie- 


mandedf  with  directions  to  render  Judcment  for 
the  defendants  upon  the  report  m  the  ref- 
eree. 


CALIFORNIA  8UPREMB  COURT. 


J.  W.  HANSON,  Bespt., 

B.  A.  GRAHAM,  AppL 
I — OaL ) 


luui  a  settled  abode  for  the 

time  beiDfir  in  another  Buite  for  the  purpose  of 
busiiie-s  or  pleasure,  he  is  a  nonresident  within 
the  meanloff  of  the  Attachment  Law. 

(January  S7, 1890.) 

APPEAL  by  defendant  from  an  order  of  the 
Superior  Court  for  San  Diego  County  re- 
fusing to  dissolve  an  attachment.    Afflrmed. 

Commissioner's  opinion. 

The  case  sufficieDlly  appears  in  the  opinion. 

Mr.  F.  W.  Bamett,  for  appellant: 

A  residence  cannot  be  lost  till  another  is 
gained. 

Cal.  Pol.  Code,  ?  6«. 

Residence  can  only  be  changed  by  union  of 
act  and  intent. 

JSck  ▼.  Hoffman,  65  Cal.  501. 

There  must  be  a  ooncurrenoe  of  act  and  in- 
tention, in  order  to  effect  such  a  change  in  the 
status  of  a  party  as  to  subject  him  to  foreign 
atrachment  He  must  not  only  intend  to  make 
the  cbant^e  permanent,  but  that  inteotioD  must 
have  reference  to  an  accomplished  fact  so  fares 
his  own  departure  and  selection  of  a  new  dom- 
idl  are  concerned. 

Wade,  Attacbm.  §  17. 

Mestfre.  Henderson  A  McDonald  for 
respondent 

Hayne,  C,  filed  the  following  opinion: 
This  is  an  appeal  from  an  order  refusing  to 
dissolve  an  attachment.  The  attachment  was 
issued  upon  an  affidavit  that  the  defendant  was 
a  nonresident,  and  the  motion  to  dissolve  was 
upon  the  ground  that  the  affidavit  was  not  true, 
and  that  the  defendant  was  a  resident.  The 
affidavits  read  upon  the  hearing  consist  in  great 
part  of  mere  conclusions  and  statements  on  in- 
formation and  belief.  The  following  facts, 
however,  appear  to  be  undisputed:  The  de- 
fendant, Graham,  was  a  contractor  for  the 
building  of  railroads  and  other  similar  works. 
In  1834  be  left  his  former  residence,  and  estab- 
lished himself  in  Victoria.  B.  C.  In  1886  he 
left  that  place,  and  finally  settled  in  San  Diego, 
with  the  intention  of  engaging  in  business 
there.  While  in  San  Diego  he  lived  in  hotels 
and  lodging  houses.  After  about  ten  months, 
business  became  dull,  and  he  stored  his  con- 
tractor's tools  and  implements,  and  in  June, 
1888,  went  to  Chili  for  the  purpose  of  engag- 
ing in  business  there.  In  October,  1888,  the  at- 
tachment was  levied,  at  which  time  he  bad  not 
returned  from  Chili.  It  further  appears  that 
the  purpose  of  goin?  to  ChiU  was  to  get  con- 
tracts in  his  line  of  business,  of  which  he  bad 
heard.    So  much  la  undisputed.    It  does  not 
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distinctly  appear  how  long  sacih  contracta 
would  take  to  fill.  In  Ibis  regard  the  plaintiff 
states  in  his  affidavit,  upon  information  and  be- 
lief, that  the  defendant  had  gone  to  Chili  with 
the  intention  "of  engaging  in  railway  contract- 
ing involving  millions  of  dollars  and  }ears  of 
time  for  completion,  the  said  work  necessitat- 
ing an  extended  residence  of  many  years'  dura- 
tion," and  that,  should  it  be  necessary  for  hiru 
to  return  to  the  United  Sta'es,  such  return 
would  be  only  for  the  temporary  purpose  of  ar- 
ranging his  business  affairs  in  said  County  of 
San  Diego  preparatory  to  tlie  removal  of  said 
outfit  to  the  Republic  of  Chili. 

The  defendant  produced  many  affidavits  to 
the  effect  that  Graham  had  stated  betore  leav- 
ing that  he  intencied  to  return  shortly:  and  the 
affiants  offer  their  conclusions  to  the  effect  that 
he  always  intended  to  return,  and  that  he  was 
still  a  resident  of  California.  As  above  stated, 
the  affidavits  on  each  side  are  vague  and  un- 
satisfactory. We  think  that  it  sufficiently  a|> 
pears,  however,  that  defendant  went  to  Chili 
for  the  purpose  of  prosecuting  his  business  of 
contractor  there,  and  that,  if  successful  in  ob- 
taining contracts,  be  would  remain  at  least  as 
long  as  would  be  necessary  for  their  comple- 
tion; and  that  be  had  been  gone  about  four 
months  without  returning. 

Upon  these  facts  the  question  arises  whether 
the  Judge  of  the  court  below  was  right  in  hold- 
ing that  the  defendant  was  a  nonresident.  The 
Statute  in  relation  to  attachments  provides  that 
the  writ  ma?  issue  when  the  defendant  is  "not 
residing"  in  this  State.    Code  Civil  Proc.  §  537. 

In  the  next  section  it  is  provided  thai  the 
plaintiff  must  present  an  affidavit  that  the  de- 
fendant "is  a  nonresident."  These  two  phrases 
seem  to  have  bean  used  as  equivalent  in  mean- 
ing. Whether  they  are  so  in  strictness  or  not 
n^d  not  be  considered.  But  we  think  that  the 
residence  referred  to  is  an  actual,  as  contradis- 
tinguished from  a  constructive  or  legal,  resi- 
dence: and  that  there  may  be  such  an  actual 
residence,  notwithstanding  a  aeneral  Intention 
to  return  to  the  place  of  legal  residence  or  dom- 
icil.  This  was  held  in  a  well-considered  case 
in  Virginia,  in  which  the  facts  were  nearly  the 
same  as  those  involved  here.  There  a  person 
domiciled  in  Washington  City  removed  to  Vir- 
ginia with  the  intention  of  remaining  there  for 
nine  months,  or  for  such  additional  time  aa 
might  be  required  to  complete  certain  contracts 
for  building  parts  of  a  railroad.  He  rented  hia 
residence  in  Washington,  but  without  any  in- 
tention of  abandoning  bis  domicil  there,  and 
durinc  his  stay  in  Virginui  he  always  claimed 
Washin^n  as  his  place  of  residence,  and  de- 
clared his  intention  of  returning  there  as  soon 
as  his  contracts  6*40uld  be  completed.  Upon 
these  facts  it  was  held  that,  for  the  purposes 
of  the  Attachment  Law,  he  was  a  resident  of 
Virginia;  and  the  court  said:  "It  is  apparent 
that  the  word  'residence/  like  that  of  'domicU/ 
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18  ofteD  used  to  express  different  meaniags,  ao- 
<x>rding  to  the  subject  matter.  In  ntatutes  re- 
lating to  taxation,  settlements,  right  of  suffrage 
and  qualification  for  office,  it  may  have  a  very 
different  construction  from  that  which  belongs 
to  it  in  the  statuies  relating  to  attachments.  In 
the  latter  actual  residence  is  contemplated,  as 
distinguished  from  legal  residence.  .  .  . 
While,  on  the  one  hand,  the  casual  or  tempo- 
rary sojjoum  of  a  person  in  this  State,  whether 
on  business  or  pleasure,  does  not  make  him  a 
resident  of  this  Stale,  within  the  meaning  of 
the  Attachment  Laws,  especially  if  his  personal 
•domicil  be  elsewhere;  so,  on  the  other  hand,  it 
is  not  essential  he  should  come  into  this  State 
with  the  intention  to  remain  here  permanently, 
to  constitute  him  a  resident."  Long  ▼.  Byan, 
;JC  Gratt.  720. 

Decisions  similar  in  principle  have  been 
made  in  other  States.  Frogt  v,  Briabin,  19 
Wend.  11;  Krone  v.  Cooper,  48  Ark.  647;  Mor- 
par.  T.  Nunes,  54  Miss.  811;  Burrill  v.  Jetoett, 
2Robt  (N.  Y.)  701;  HaggaH  v.  Morgan,  5  N. 
Y.428,  Nailor  v.  French,  4  Yeates,  241;  City 
BankY,  Merrit,  18  N.  J.  L.  184;  Stout  v.  Leon- 
ard, 87  N.  J .  L.  496;  Bvoaney  v.  Hutchine,  18 
Ket.  266 

And  the  rule  seems  to  rest  upon  sound  prin- 
ciple. The  reason  of  allowing  an  attachment 
against  a  nonresident  was  that  it  was  one  mode 
oi  acquiring  jurisdiction  in  a  suit  against  him. 
And  this  purpose  would  not  be  satisfied  if  the 
debtor  could  preserve  a  constructive  residence  > 
4n  tiie  Slate  by  virtue  of  a  general  intention  to  i 


return,  when  he  was  in  fact  residing  in  another 
htate.  The  rule,  indeed,  has  not  ^one  so  far  as 
to  cover  the  case  of  a  mere  transient  Journey. 
Bu*^  wli(n*e  a  man  has  a  settled  abode  for  the 
time  being  in  another  State  for  purposes  of 
business  or  pleasure,  we  think  that  both  reason 
and  authority  recjuire  him  to  be  treated  as  a 
nonresident  of  this  State,  within  the  meaning 
of  the  Attachment  Law.  We  have  not  ove^ 
looked  section  52  of  the  Political  Code.* 

But  if  a  different  rule  is  there  provided,  we 
think  that  the  provision  was  not  intended  to 
apply  to  the  Attachment  Law.  In  the  liirhtof 
these  principles,  we  think  that  it  does  not  ap- 
pear that  Qniham  was  a  resident  of  Oalirornia 
after  his  departure  for  Chili.  It  having  lieen 
shown  that  he  left  the  State  for  the  piirpo5«c  of 
engaging  in  business  in  a  foreii^n  country,  a 
prima  facie  case  of  non  reside  nee  was  made 
out,  and  we  do  not  feel  that  we  can  say  thai 
the  contrarv  was  shown.  We  therefore  adviao 
that  the  order  appealed  from  be  alarmed. 

We  concur:    Beleher»  0.  0.;  Foote*  (7. 

Per  Curiam: 

For  the  reasons  given  in  foregoing  opinion, 
the  order  appealed  from  ie  affirmed, 

*That  section  provides:  ^'lo  determlnlnff  the 
plaoe  of  residence,  the  following  nil  8  »rc  to  be  ob- 
served :  (1)  It  in  ttie  place  where  one  remains  when 
not  called  elsewhere  tor  Lalior  or  other  siiecial  at 
temporaiT  purpose,  and  to  which  be  returns  in  sea- 
sons of  repose.  f2i  There  can  only  be  one  resi- 
dence. (8)  A  residence  cannot  be  lost  until  another 
is  ffained.  ...  (7)  The  residence  can  be  changed 
only  by  the  union  of  act  and  intenu"   [itep.) 
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An  a^ent  who  has  complete  control  and 
m^nn^ment  of  real  property  of  a  non- 
resident is  personally  liabJe  fur  injuries  sustained 
by  a  third  person  in  consequence  of  the  danger- 
ous condition  of  the  premises  at  the  time  when 
they  were  leased  by  him  to  a  tenants 

(January  21,  ISOOl) 

APPEAL  by  defendants  from  a  judgment  of 
the  Appellate  Court,  First  District,  aflirm- 
ing  a  judgment  of  the  Circuit  Court  for  Cook 
-County  in  favor  of  plaintiff  in  an  action  to  re- 
-ccver  damages  for  personal  injuries  resulting 
in  death  and  alleged  to  have  t>een  caused  by 
defendants'  negligence.     Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  L.  H.  Bontell*  for  appellunts: 

Agents  are  not  liable  to  thinl  persons  for 
-damages  caused  by  their  negligence.  The 
Agent  is  liable  to  his  prindpal  for  neglect,  and 
the  principal  alone  is  liable  to  third  persons. 

Story,  Ag.  §  808;  8  Sutherland,  Damages, 
p.  60;  Belt  v.  Josselyn,  8  Gray,  809. 

But  even  in  the  case  of  a  contractor,  if  the 
owner  retains  a  supervisory  power  over  the  I 
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work,  it  is  held  that  the  owner,  and  not  tbe 
contractor,  is  liable  to  third  persons  for  acts  of 
negligence. 

Schwartz  v.  Gilmore,  45  Ul.  456;  CMcago  v. 
Jonc't,  60  111.  887. 

Mesere,  Cameron  St  Hug^hea,  for  appellee. 

An  agent  is  in  general  not  liable  to  third  par- 
ties for  acts  of  negligence,  nor  for  a  mere  uon* 
peiformance  of  dutv.  As  such  be  is  only 
liable  to  his  principal,  and  the  principal  is  Uir' 
ble  to  the  third  party. 

To  this  general  rule  there  are,  however,  cer- 
tain well-known  and  well-recognized  excep- 
tions, among  which  are: 

1.  That  he  is  personally  liable  to  third  per- 
sons for  misfeasance,  {nr  doing  something 
which  he  ouerhi  not  to  have  done. 

Bell  V.  Joeaelyn,  8  Gray,  800,  68  Am.  Dea 
741. 

2.  Where  a  principal  engages  an  agent  to  do 
a  certain  woik,  and  to  take  entire  control  of  it, 
and  the  principal  does  not  interfere,  but  leaves 
it  ent  rely  with  the  agent,  the  agent  and  not 
the  principal  will  be  liable  to  thirii  parties  for 
injuries  or  damages  suf^tained  by  the  negligent 
or  unskillful  manner  in  which  the  woik  it 
done. 

lliUiard  v.  Richardson,  8  Gray,  849,  68  Am. 
Dec.  748;  Seammon  v.  Chicavo,  25  111.  424; 
SchwartB  v.  QUmore,  45  111.  45-»;  jyau  v.  Wi«- 
iameon,  68  III.  16;  Hale  v.  Jofin8on,^V\.  Ib6; 
K&pperly  v.  Bameden,  88  III.  854. 

8.  Agents  who  have  taken  oontrol  of  woik 
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for  their  princi[)al8  are  liable  to  third  parties 
for  torts  committed  by  the  agents'  sab-employ  §a. 
Blake  v.  Ferrii,  5  N.  Y.  48. 

Per  Cari»mt 

The  following  opinion  of  the  Appellate  Court 
folly  presents  the  question  arising  upon  this 
record: 

Oabkbtt,  p.  J,: 

This  is  an  appeal  from  a  Judgment  for  dam- 
ages, founded  on  the  alleged  negligence  of  ap- 
pellants, by  which  the  death  of  Joseph  Garnett, 
appellee's  intestate,  is  said  to  baye  been  caused. 
The  place  where  the  injury  happened  was  in  a 
bam  situated  on  premises  on  Michigan  Ayenue, 
in  Chicago,  belonging  to  Aaron  C.  Goodman, 
who  was  then,  and  for  seyeral  years  before  bad 
been,  a  resident  of  Hartford,  Conn.  Appel- 
lants were  his  agents  for  renting  the  premises 
during  the  years  1884  and  1885.  ana  during 
both  years  were  carrying  on  the  real-estate 
basinesB  in  Chicago.  On  the  trial,  eyidence 
was  giv(n  tending  to  show  that  they  had  in 
fact  complete  control  of  the  premises,  with  the 
residence  and  barn  thereon,  repairing  the  same, 
in  their  discretion:  and  there  was  no  proof  that 
in  such  matteis  they  receiyed  any  directions 
from  the  owner. 

The  property  was  rented  by  appellants  to 
Emma  K.  Wheeler  and  A.  R  Tillman  from 
April  1,  1884,  to  April  80,  18a5,  and  to  Emma 
R  WbeelG  from  May  1,  1885,  to  April  80. 
1Q86.  Both  leases  were  in  writing,  and  by  the 
terms  of  each  lease  the  tenants  coyenanted  to 
keep  the  premises  in  good  repair.  The  tenant 
in  the  last  lease  rented  the  premises  to  Nellie 
B.  Pierce,  wbe  occupied  the  same  from  April 
28  to  September,  1885.  The  eyidence  tends  to 
proye  that  when  the  lease  was  made  to  Emma 
K.  Wheeler  the  large  carriage  door  to  the  bam 
was  Id  a  yery  insecure  condition,  and  that  ap- 
pellants, through  one  Warner,  the  manager  of 
their  renling  department,  yerlMilly  agreed  with 
Mrs.  Wheeler  to  put  the  premises  in  thorough 
repair.  Nothing  was  done  to  improye  the  con- 
dition of  the  door;  and  on  June  12, 1885,  while 
the  deceased,  an  expressman  by  occupation, 
was  engaged  in  deli  yen  ng  a  load  of  kindling 
in  the  bam  for  one  of  the  parties  liying  in  the 
house,  the  door,  weighing  about  400  pounds, 
fell  from  its  fastenings,  and  injured  him  to 
such  an  extent  that  he  dieil  the  next  day. 

Appellants  make  two  points:  (1)  that  the 
yerdict  is  clearly  acrainst  the  weight  of  the  eyi- 
dence; (2)  that  they  were  the  agents  of  the 
owner  (Goodman),  and  liable  to  him  only  for 
any  negligence  attributable  to  them. 

There  is  nothing  more  than  the  ordinary  con- 
flict of  evidence  found  in  such  cases,  present- 
ing a  question  of  fact  for  the  jury;  and  the 
finding  must  be  respected  by  this  court,  in  def- 
erence to  the  well-settled  rule. 

The  other  point  is  not  so  easily  disposed  of. 
An  agent  is  liable  to  his  principal  only  for  mere 
breach  of  his  contract  with  his  principal;  but 
be  must  baye  due  regard  to  the  rights  and 
safety  of  third  persona  He  cannot  in  all  cases 
find  shelter  behind  his  principal.  If,  in  the 
course  of  his  agency,  he  is  intmsted  with  the 
operation  of  a  dangerous  machine,  to  guard 
himself  from  personal  liability  he  must  use 
proper  care  in  its  management  and  superyision, 
7L.RA. 


so  that  others  in  the  use  of  ordinary  care  will 
not  suffer  in  life,  limb  or  property.  Svvdam 
y.  Moore,  8  Barb.  858;  Phelpe  y.  Wait,  80  N.  Y. 
78. 

It  is  not  his  contract  with  the  principal  which 
exposes  him  to  or  protects  him  f  rom  liabilitjr  to 
tbfiti  persons,  but  his  common-law  obligation 
to  so  use  that  which  he  controls  as  not  to  injure 
another.  That  obligation  is  neither  increased 
nor  diminished  by  his  entrance  upon  the  duties 
of  agency;  nor  can  its  breach  be  excused  by  the 
plea  that  his  principal  is  chargeable.  Delaney 
y.  Roehereau,  84  La.  Ann.  1128. 

If  the  agent  once  actually  undertakes  and 
enters  upon  the  execution  of  a  particular  work, 
it  is  his  duty  to  use  reasonable  care  in  the  man- 
ner of  executing  it,  so  as  not  to  cause  any  in- 
jury to  third  persons  which  may  be  the  natural 
consequence  of  his  acts;  and  he  cannot  escape 
this  duty  by  abandoning  its  execution  mid  way, 
and  leaying  things  in  a  dangerous  condition, 
by  reason  of  bis  baying  so  left  tbem  without 

S roper  safeguards.     Omotm  ▼.  Morgan,  180 
Lass.  102. 

A  number  of  authorities  charged  the  agent, 
in  such  cases,  on  the  ground  of  misfeasance,  aa 
distinguished  from  nonfeasance. 

Mechem,  in  his  work  on  Agency,  §  573, 
says:  "Some  confusion  has  crept  into  certain 
cases  from  a  failure  to  obscrye  clearly  the  dis- 
tinction between  nonfeasance  and  misfeasance. 
As  has  been  seen,  the  agent  is  not  liable  to 
strangers  for  injuries  sustained  by  them,  be> 
cause  be  did  not  undertake  the  performance  of 
some  duty  which  he  owed  to  his  principal,  and 
imposed  upon  him  by  his  relation,  which  ia 
nonfeasance.  Misfeasance  may  inyoWe,  also, 
to  some  extent,  the  idea  of  not  doing,  as  where 
the  agent,  while  engaged  in  the  performacce 
of  his  undertaking,  does  not  do  something 
which  it  was  his  du^  to  do  under  the  circum- 
stances,— does  not  take  that  precaution,  does 
not  exercise  that  care,  which  a  due  re^rd  for 
the  rights  of  others  requires.  All  this  is  not 
doing;  but  it  is  not  the  not  doing  of  that  which 
is  im]^osed  upon  the  agent  merely  by  yirtue  of 
his  relation,  but  of  that  which  is  imposed  upon 
him  by  law,  as  a  responsible  indiyidual,  in 
common  with  all  other  members  of  society. 
It  is  the  same  not  doing  which  constitutes  ac- 
tionable negligence  in  any  relation."  To  the 
same  effect  are  Lottman  y.  Barnett,  62  Mo.  159; 
Martin  y.  Benoist,  20  Mo.  App.  208;  Harriman 
y.  SUnoe,  57  Mo.  98;  BeU  y.  Joeselyn,  8  Gray, 
309. 

A  case  parallel  to  that  now  in  hand  is  Camp- 
beU  y.  Portland  Sugar  Co,  62  Me.  552,  where 
agents  of  the  Portland  Sugar  Company  had  the 
charge  and  management  of  a  wharf  belonging 
to  the  company,  and  rented  the  same  to  tenants, 
agreeing  to  keep  it  in  repair.  They  allowed 
the  coyering  to  liecome  old,  worn  and  insecure, 
by  means  of  which  the  plaintiff  was  injured. 
The  court  held  the  agents  were  equally  respon- 
sible to  the  injured  person  with  their  principals. 

Wharton,  in  bis  work  on  Negligence,  §  535, 
insists  that  the  distinction,  in  this  class  of  cases, 
between  nonfeasance  and  misfeasance  can  no 
longer  be  sustained;  that  the  true  doctrine  is 
that  when  an  agent  is  employed  to  work  on  a 
particular  thing,  and  has  surrendered  the  thing 
m  question  into  the  principal's  bands,  then  the 
agent  ceases  to  be  liable  to  third  persons  for 
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hurt  received  tiy  them  from  sacb  thing,  though 
the  hurt  is  remotely  due  to  the  agent's  nc^li- 
cence,  the  reason  being  that  the  causal  relation 
net  ween  the  agent  and  the  person  hurt  is  broken 
by  the  interposition  of  the  principal  as  a  dis- 
tinct center  of  legal  responsibilities  and  duties, 
but  that,  even  where  there  is  no  such  interrupt- 
ing of  causal  connection,  and  the  agent's  neg- 
ligence directly  injures  a  stranger,  the  agent 
having  liberty  of  action  in  respect  to  the  in- 
Jury,  then  such  stranger  can  recover  from 
the  agent  damages  for  the  injury.  The  rule, 
whether  as  stated  by  Mechem  or  Wharton, 
Is  sufficient  to  charge  appellants  with  dam- 
ages, under  the  circumstances  disclosed  in  this 
record.    They  had  the  same  control  of  the 

E remises  in  ouestion  as  the  owner  would  have 
ad  if  he  had  resided  in  Chicago,  and  attended 
to  his  own  leasing  and  repairing.  In  tbat  re- 
spect, appe-lants  remained  in  control  of  the 
premises  until  the  door  fell  upon  the  deceased. 
There  was  no  interruption  of  the  causal  rela- 
tion between  them  and  tlie  injured  man.  Tbey 
were,  tn  fact,  for  tbe  time  being  substituted  in 
the  place  of  the  owner,  so  far  as  the  control 
and  manai^ement  of  the  property  was  con- 
oemed.  The  principle  that  makes  an  inde- 
pendent contractor,  to  whose  control  premises 
upon  which  he  is  working  are  surrendered, 
liable  for  damages  to  strangers  caused  by  his 
negligence,  although  he  is  at  the  time  doing  tbe 
work  under  contract  with  tbe  owner  (Wbarton, 
Neg.  §  440),  would  seem  to  be  sufflciont  to  hold 
appellants.    The  owner  of  catilo,  who  places 


them  in  the  hands  of  an  agister,  is  not  liable 
for  damages  committed  bv  them  while  tbey 
are  under  control  of  tbe  agister.  It  is  the  poa- 
sesflion  and  control  of  the  cattle  which  fix  the 
liability;  and  the  law  imposes  upon  the  agister 
the  duty  to  protect  strangers  from  injury  by 
them.  Ward  v.  Brown,  64  UL  807;  (hbwm  v. 
Adam$,  70  Tl.  391. 

When  appellants  rented  the  premises  to  Mrs. 
Wheeler  in  the  dangerous  conaition  shown  by 
the  evidence,  they  voluntarily  set  in  mo^on  an 
agency  which,  in  tbe  ordinary  and  natural 
course  of  events,  would  expose  persons  entering 
tbe  bam  to  penonal  inJuiV.  Use  of  tbe  bam, 
for  the  purpose  for  which  it  was  used  when  the 
deceasea  came  to  bis  death,  was  one  of  its 
ordinary  and  appropriate  uses,  and  might  bv 
ordinary  foresight  have  been  anticipated,  u 
the  insecure  condition  of  the  door  fastening 
had  arisen  after  the  letting  to  Mrs.  Wheeler,  a 
different  question  would  he  presented;  but,  as 
it  existed  before  and  at  the  time  of  the  lettinff, 
the  owner  or  persons  in  control  are  chargeable 
with  tbe  consequences.  Oridley  v.  Blooming- 
ton,  68  III  47;  TomU  T.  BampUm  (UL)  21 N.  K 
Rep.  800. 

Neither  error  la  well  assigned,  and  tbe  Judg- 
ment is  affirmed. 

We  fully  concur  in  the  legal  proposition  as- 
serted in  the  foregoing  opinion,  and  deem  it 
unnecessary  to  add  to  what  is  therein  said  In 
support  of  that  proposition. 

TiteJudffVMnt  is  affhrmetL 
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Rfl^  READ,  Appi., 

V, 

Hoses  H.  KICnOLS  et  al 

!•  A  speeial  qnestton  wlthdrawii  from 
the  Jury  by  oonseut  of  both  parties  before  the 
fenenU  verdict  was  rendered  oaiinot  be  oonsid- 
erod  CD  appeal  as  part  of  tbe  findings  and  verw 
dlot,  even  If  tbe  word  ^*YeB**  is  written  under  It. 

8«  Where  several  bwildfnga  in  aaoeee- 
■ion  take  flret  eaob  from  another,  and  bum, 
the  sparks  which  set  the  first  one  on  flra  being 
carried  past  the  last  one  burned  by  a  strong 
wind,  which  pubsifled  and  changed  its  direction 
before  the  Ust  one  took  fire,  whUe  lack  of  fire 


apparatus  and  ladders  prevented  tbe  exUugukib- 
ment  of  the  fire  at  the  beginning,  the  burning  of 
the  last  building  is  not  the  proximate,  result  off 
the  setting  fire  to  the  first  one. 

8*  An  exception  to  **reftiflals  to  efaar|^ 
as  requested**  is  not  sufiSclently  definite, 
where  some  of  the  requests  were  given  as  re» 
quested,  others  modified  and  some  refused. 

(January  14, 1890.) 

APPEAL  by  plaintiff  from  a  ]nd;^ent  of 
tbe  General  Term  of  tlie  Supreme  Ck)urt, 
Fourih  Department,  affirming  a  judgment  of 
tbe  Delaware  CMrcuit  in  fa\or  of  defendants 
in  an  action  to  recover  damages  for  the 
burning  of  plaintiff's  buildings  through  the 
alleged  negligence  of  defendants.    AfflrmaL 


VOTm.^Neifi(genee:  damaoa  for  injurUa  eauaed  by. 

In  general.  If  a  voluntary  act,  lawful  In  itself, 
may  natunilly  result  in  the  injury  of  another,  or 
the  violaiioD  of  his  legal  rights,  the  actor  must,  at 
bis  peril,  see  to  It  that  such  injury  or  such  viola- 
tion does  not  follow,  or  he  must  expect  to  respond 
in  damaires  therefor:  and  this  is  true  regardless  of 
the  motive  or  the  degree  of  care  with  which  the 
act  is  performed.  Georgetown,  B.  ft  L.  B.  Oo.  Y. 
Bowles,  0  Colo.  614. 

Where  a  statute  or  municipal  ordinance  imposes 
upon  a  pen*oD  a  duty  designed  for  tbe  protection 
of  others,  if  he  neglects  to  perform  the  duty  be  is 
Uable  to  thnne  for  whose  protection  it  was  im- 
posed for  any  damnges  resulting  proximately  from 
such  neglect,  and  of  the  ohanuster  which  the  sta^ 
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ute  or  ordinance  was  designed  to  prevent.  Oabome 
V.  McMasters,  40  Minn.  1(16. 

The  owner  of  an  unguarded  area,  which  Is  so 
near  to  an  alley  as  to  endanirer  persons  passing 
along  the  alley,  is  liable  for  damages  sustained  to 
persons  passing  along  the  alley,  by  reason  of  such 
excavation  being  left  unguarded.  Bond  y. Smith, 
44  Hun,  219. 

He  was  held  liable  In  damages  for  an  injury  to 
the  plaintiff,  who  fell  into  the  area  in  the  night- 
time while  searching  for  her  child  suppneed  to  be 
in  defendant's  factory.  Orogan  v.  Sohiele,  1  Kew 
£ng.  Rep.  80&,  58  Oonn.  186. 

Where  the  owner  of  a  lot  situated  in  a  large  city 
UBes  gunpowder  to  blast  out  rocks  on  his  lot,  he  is 
liable  for  the  damaire  proximately  and  naturally 
resulting  to  the  house  of  the  adjoining  owner  from 


See  also  7  L.  K.  A.  120:  12  L.  K.  A.  482;  14  L.  R.  A.  743;  16  L.  R.  A.  lOd. 
646;  17  L.  XL  A.  310;  20  L.  XL  A.  582;  21  L.  R.  A.  316;  46  L.  R.  A.  672. 
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Sparks  frnm  the  smoke-stack  connected  with  I 
defendnDis'  shop  set  flie  to  the  bouse  of  one 
£.  D.  Ki'od,  which  was  oommunicated  from 
there  tbroufb  the  blacksmith  shop,  barn  and 
nJooD  to  pTninliiTs  bouses  situated  on  Mahi 
Street,  as  shown  by  the  following  diagram: 


Smoke- 


n  I  Piii- 


Saloon. 

DIaok- 

smith 
shop. 


Wairon 
shop. 


B.D.Read. 


FtafntfiTshonaes  were  burned  and  he  brought 
lbis>  action  to  recover  inter  alia  damages  there- 
for. 

The  other  materUl  facts  appear  in  the  opln- 
ton. 

Mr.  A.  Tajrlor,  for  appellant: 

What  is  tbe  proximate  cauae  of  an  injury  is 


ordinarily  a  cfuestion  for  the  Jury,  and  not  a 
question  of  science  or  legal  knowledge. 

See  Milvmukee  A  Si,  P.  E.  Ch.  v.  KeOogg,  94 
U.  8.  46^  (24  L.  ed.  26m;  PtnMylvania  K  Os. 
V.  Hope,  80  Pa.  878;  KfUogg  ▼.  Ohieaffo  d  N. 
W,B.  Co.  2$  Wis.  224;  Fent  ▼.  ToUdo,  P.  d 
W.  R,  Co,  69  III.  849;  Perl^  v.  Eastern  B.  Co, 

98  Mass.  414:  Higgim  ▼.  Dtvbey,  107  Mass.  494; 
OttiUeY,  Swan,  19  Johns.  881;  VandenburghY, 
Truax,  4  Denio,  464;  Th&nuu  ▼.  Winc/teater,  6 
N.  Y.  897;  WM  ▼.  Borne,  W.  SO.  B.  Co.  40 
N.  Y.  420:  Putnam  r.  Broadwap  d  S  A.  R 
Co,  65  N.  Y.  108;  Pd'leU  v.  /jonff,  66  N.  Y.  200; 
Smith  Y.  Bntish  d  N.  A.  B.  M.  Steam  Paekei 
Cb.  86  N.  Y.  408;  Lovoery  v.  Manhattan  B.  Co. 

99  N.  Y.  lo8. 

Tbe  case  of  Ryan  t.  Ne^d  York  Cent  B.  Go, 
86  N.  Y.  210,  should  not  be  held  to  be  control- 
ling where  there  is  a  positive  and  unlawful  act 
of  the  defendant  which  was  tlie  cause  of  the 
plaintiff's  injury. 

See  Lo7oerff  v.  Manhattan  B.  Go,  99  N.  Y.  166. 

The  true  inquiry  is  whether  the  injury  sus- 
tained was  4»icb  as,  according  to  common  ex- 
peHence  and  the  usual  course  of  events,  might 
leaAonably  be  anticipated. 

2  Sedgw.  Damages,  p.  862,  note;  .Mtna  In$, 
Co.  Y.  Boon,  95  U.  S.  117  (24  L.  ed.  896). 

The  proximate  cause  is  tbe  efficient  cause,— 
the  one  that  necessarily  sets  Uie  other  causes  in 
operation.  Ii  is  only  where  the  causes  are  in- 
deiiendent  of  each  other  that  the  nearest  is  to 
be  charged  with  the  disaster. 

Poeppers  v.  Mietovri,  K.  d  T.  B.  Co.  67  Mo. 
716:  Sauter  v.  Ifete  Fork  Cent.  A  H.  B.  B,  Co. 
66  N.  Y.60;  MUwaukee  dSt.P.  B.  Co.  y.  Rd- 


the  act  of  blasting,  whether  the  damage  was  oaused 
by  rocks  thrown  against  the  house,  or  by  a  ooncus- 
skm  of  the  air  around  Vu  Ooiton  v.  Onderdonk,  (0 
CU.166. 

Where  a  ohild  of  tender  years  was  Injured  by  the 
expkwlun  of  a  torpodo  negligently  left  by  the  serv- 
ants of  a  railroad  company,  and  placed  where 
ehlldren  were  in  the  habit  of  passing,  such  negJI- 
genoe  was  the  proximate  cause  of  the  injury  sus- 
tained. Haniman  v.  Pittsburgh,  a  ft  St.  L.  B.  Go. 
•  Weet.  Rep.  42S.  45  Ohio  St  IL 

The  negligent  act  of  a  eras  company^  agent  In 
turning  off  the  gas  from  plain tilT^  premises  in  such 
a  manner  that  when  plnintifrs  wife  went  into  the 
cellar  with  a  lighted  candle  an  explosion  occurred 
was  the  proximate  oaueo  of  tbe  injury,  and  the 
company  is  properly  held  bound  for  his  negligence. 
LoulsvlUe  Gas  Co.  v.  Outenkuntz,  82  Ky.482. 

Damages  for  jnjury  to  a  conductor,  caused  by  a 
collision  which  would  not  have  happened  if  a  tele- 
graph operator  at  a  way  station  had  delivered  to 
the  conductor  the  message  despatched  to  him  to 
hold  bis  train  at  that  station  until  another  paswd, 
instead  of  another  order  which  he  negligently 
handed  him.  may  be  mitigated  by  the  fact  that  the 
conductor  received  the  written  order  without  in- 
qidry:  but  a  recovery  is  proper,  as  the  first  and 
proximate  cause  of  the  injury  was  the  operator^ 
negllgeooe.  East  Tennessee,  Y .  &  G.  B.  Co.  y.  De 
Armond,  86  Tenn.  78L 

Ae  proximate,  oinA  not  the  remote,  eavm  to  he  rs- 

oarded. 

To  render  a  person  liable  for  damage  caused  by 
Us  negligence,  it  must  appear  that  the  damage  was 
the  ordinary  or  probable  consequence  of  his  negli- 
gent act.  Kuhn  v.  Jewctt,  82  N.  J.  Bq.  647;  Scott  v. 
Shepherd,  1  Smith,  Lead.  Cas.  «649, 7th  Am.  ed.  754, 8 

7  r..  R.  A. 


W.  BL  860;  Sharp  t.  Powell,  L.  R. 7  aF.260;  Broom, 
Maxims;  Mayne,  Damages,  8d  ed.  88. 

The  burden  is  on  the  plaintiff  to  sustain  his  alle- 
gations as  to  the  injury  sustained  by  him;  to  enti- 
tle him  to  recover,  he  must  produce  evidence  suffl- 
oient  to  satisfy  the  Jury  that  be  has  sustained  an 
injury,  and  that  such  injury  was  the  direct  and 
proximate  consequence  of  the  defendants  negli- 
gence, to  constitute  an  actionable  tortb  Central  R. 
Co.  V.  Freeman,  76  Oa.  83L 

The  negligence  must  be  the  proximate,  and  not 
the  remote,  cause  of  the  injury.  Henry  v.  St.  Louis, 
K.  a  &  N.  B.  Co.  76  Mo.  288;  Muaelland  v.  Louisville, 
N.A.ftC.  R.Co.94Ind.276;  Lewis  v.  Flint  ft  P.M.  a 
Co.64AClch.66. 

Injury  must  be  the  proximate  oonsequenoe  of  the 
act  complained  of  i  and  if  there  be  no  intermediate 
efficient  cause,  the  act  must  be  considered  as  reach- 
ing to  the  effect.  Georgetown,  B.  ft  U  H.  Co.  y. 
Eagles,  0  Colo.  644. 

When  injury  was  occasioned  by  one  of  two  causes, 
for  one  only  of  which  defendant  is  responsible, 
plaintiff  must  show  that  the  damage  was  produced 
by  that  cause.  Searles  y.  Manhattan  B.  Co.  8  Cent. 
Bep.442,101  N.Y.66L 

Whether  a  superintendent,  in  placing  a  dynamite 
magasioe.  should  have  known  he  was  exposing  men 
to  danger,  is  a  question  for  the  Jury.  Tissue  v. 
Baltimore  ft  O.  R.  Co.  8  Cent.  Uep.  606, 118  Pa.  91. 

Tbe  question  as  to  whether  a  given  act  of  negli- 
gence was  the  proximate  cause  of  the  injury  com- 
plained of,  is.  Where  the  character  of  tbe  facts  are 
such  that  different  conclusions  may  be  drawn  from 
them,  a  question  for  the  jury.  Dunn  v.  Cass  Ave. 
ft  F.  O.  R.  Co.  8  West  Rep.  484, 81  Mo.  App.  188. 

Whether  public  user  of  a  path  across  railroad 
tracks  exists,  and  whether  the  company  exerdsed 
ordinary  care  as  regards  speed  and  signals  in  a 
given  case,  or  was  guilty  of  negllgenoe  which  was 
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logg,  supra;  1  Bout.  L.  Diet.  247;  Markle  v. 
Worcester^  4  Qrav,  412, 

The  factoryof  the  defendants  was  a  public 
Duisanoe.  "Whatever  unlawfully  annoys  or 
does  damage  to  another  is  a  nuisance." 

8  Bl  Com.  chap.  1,  p.  61;  1  Sedgw.  Dam- 

Every  iodividual  who  suffers  actual  damage 
from  a  nuisance  may  maintain  an  action  for 
bis  own  particular  injunr  though  there  may  be 
others  equally  damnified. 

1  Sedgw.  Damages,  p.  290,  citing  Smith  v. 
Loekwood,  18  Barb.  209. 

A  nuisance,  in  legal  phraseology,  Is  applied 
to  that  class  of  wrongs  that  arise  irom  the  un- 
reasonable, unwarrantable  or  unlawful  use  by 
a  person  of  his  own  property.  Generally,  neg- 
ligence is  not  an  essential  element  in  an  action 
for  nuisance. 

Tremain  ▼.  Chhae$  Oo,  2  N.  T.  168;  Wilaon 
V.  New  Bedford,  103  Mass.  261 ;  CaJiill  v.  East- 
man,  18  Minn.  824. 

The  erection  or  maintenance  of  a  nuisance  is 
sufficient,  in  either  case,  to  create  a  liability 
against  all  persons  concerned  therein.  Any 
])erson  contributing  to  a  nuisance  is  liable  there- 
for either  jointly  with  others  or  alone. 

Chenanno  Bridge  Co.  v.  LeioU,  63  Barb.  Ill; 
Laaei  ▼.  Buchanan,  51  N.  Y.  476;  Addison, 
Tort?,  §  2H8. 

Mesytr  H.  A  W.  J.  Welsh*  for  respond- 
ents: 

As  matter  of  law  the  damages  are  remote 
and  not  the  imn?ediate  result  of  defendants' 
negligence,  and  they  are  not  liable. 

llyan  v.  New  7<yrk  Cent.  R.  Co.  85  N.  Y.  210; 
Iloag  Y.  Lake  S/tore  dh  M.  8.  B,  Co.  85  Pa.  208; 


Pennsj/lvania  R.  Co.  v.  Eerr,  62  Pa.  868;  To- 
ledo, W.  cfc  W,  R.  Co.  ▼.  Mvtherabaugh,  71  EL 
572;  Reiper  v.  Niehoh,  81  llun,  491;  PennsyU 
vania  Co.  ▼.  Whiilock,  99  Ind.  16, 60  Am.  Rep. 
71. 

^  There  must  be  a  line  somewhere  where  the 
liability  ends,  else  private  individuals  and  cor- 
porations run  hazards  of  which  they  little 
dream,  and  courts  universally  may  find  an 
emergency  in  which  they  will  be  compelled  to 
recognize  some  such  doctrine  as  has  been  laid 
down  positively  in  New  York  and  Pennsyl- 
vania, and  condiiionally  In  Illinois. 
5  Alb.  L.  J.  811. 

Parker*  J„  delivered  the  opinion  of  the 
court: 

The  court  submitted  to  the  Jury  five  written 
propositions,  with  instructions  that  each  be  an- 
swered as  they  should  determine  the  fact  to  be. 
Plaintiff's  counsel  excepted  to  such  submission. 
It  is  unnecessary  to  determine  whether  the  ques- 
tion sought  to  be  presented  by  such  exception 
merits  consideration,  for  it  was  subsequently 
waived.  The  consent  of  counsel  for  both  plain- 
tiff and  defendants  that  the  written  questions 
be  withdrawn,  upon  which  consent  tne  court 
withdrew  them,  constituted  a  waiver  of  the  ez- 
ception  taken  to  their  submission.  The  first  of 
the  five  propositions  submitted  appears  to  have 
had  the  word  "Yes"  written  underneath  it, 
while  the  others  do  not  purport  to  have  been 
passed  upon  in  any  way.  The  plaintiff  in  this 
court  insists  that  it  should  be  regarded  and 
treated  as  a  fact  found  by  the  jury.  This  can- 
not be  done,  for  it  is  not  before  us  in  such  a 
way  as  to  render  it  effectual  for  such  purpose. 


the  proximate  cause  of  the  Injury,— are  questioDB 
of  fact  for  the  Jury.  Taylor  v.  Delaware  ft  H.  Ca- 
nal Oo.  4  Gent.  Rep.  (EB8, 118  Pa.  16S. 

Proximate  and  remote  cause  of  injury.  See  wftea 
to  Laplelne  v.  Morgran^s  L.  ft  T.  K.  ft  8.  S.  Co.  (La.) 
1  L.  K  A  878;  Smethurst  v  Independent  Cong. 
Churoh  (Mass.)  2  L.  R.  A.  006;  Hill  v.  Port  Royal  ft 
W.  C.  R.  Co.  (H.  C.)  5  L.  R.  A.  840;  Brlckson  v.  St. 
Paul  ft  Duluth  R.  Cc.  (Mhin.)  6  L.  R.  A.  786. 

Bub.  applied  to  eontributory  neglioenee, 

PlalntllTs  Degrllffence,  In  order  to  bar  a  reoovery, 
must  have  been  a  proximate  cause  of  the  Injury. 
Cornwall  v.  Ohflriotte.  C.  ft  A.  R.  r^o.  07  N.  a  11. 

Where  negrlltrence  is  the  basts  of  the  action,  the 
plaintiff  must  prove  that  his  Deflrliprcnoe  did  not 
proximately  contribute  to  the  injury  for  which  he 
sues.  W.  n.  Teleff.  Co.  y.  McDaniel,  1  West  Rep. 
278, 103  Ind.  204. 

When  a  father  sues  for  an  injury  to  bis  minor 
child,  his  neitrlectful  conduct  proximately  contrib- 
utlngr  to  the  injury  Is  a  bar  to  the  action,  unless  the 
Injiury  was  caused  by  the  wanton,  recklees  or  In- 
tentional negligrence  of  the  defendant's  employes, 
after  having  discovered  the  peril  of  the  child,  or 
when  they  ought  to  have  discovered  the  periL 
Pratt  Coal  ft  Iron  Co.  v.  Brawley,  83  Ala.  871. 

Otie  whose  vehicle  standing  on  a  strec^t  In  viola- 
tion of  a  municipal  ordinance  is  injured  by  being 
driven  against  by  another  vehicle  cannot  recover, 
if  such  violation  was  the  cause  of  injury.  New- 
comb  V.  Boston  Protective  Dept.  0  New  Bng.  Rep. 
Zi^  146  Mass.  506. 

In  case  of  a  collision  between  the  cars  of  a  rail- 
road company  and  the  engine  of  a  dummy  street- 1 
railway,  the  rule  that  the  dummy  line  cannot  re-  | 
cover  If  its  negllgeooe  contributed  proximately  to 
the  collision  la  not  applicable  to  a  passenger  on  the 
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dummy  line  suing  the  railroad  company  for  negli- 
gence.   Georgia  Paa  R.  Co.  v.  Hughes,  87  Ala.  6ia 

Where  a  woman  is  fatally  Injured  whUe  attempt- 
ing to  put  out  n  lire  kindled  by  a  locomotive  on 
property  in  which  she  has  no  Interest,  and  when  her 
own  residence  was  in  no  danirer  of  being  destroyed 
by  the  Are,  the  proximate  cause  of  her  injury  is 
her  own  voluntary  act,  and  she  cannot  recover  in 
an  action  against  the  company.  Pike  v.  Grand 
Trunk  R.  Co.  (N.  H.)  80  Fed.  Rep.  266. 

Injuries  to  a  valuable  mare,  caused  by  a  barbed- 
wire  fence,  are  the  proximate  result  of  a  wrongful 
act  in  leaving  open  the  fence  enclosing  the  pastura 
in  which  she  was  running,  thus  permitting  her  to 
escape.    West  v.  Ward,  77  Iowa,  828. 

Proximate  eaute  of  injury;  inetanees. 

The  proximate  cause  of  damage  by  Are  carried 
from  one  building  to  another  through  Intermediate 
means  Is  a  q  uestion  for  the  Jury.  Adams  v.  Young, 
8  West.  Rep.  146,  44  Ohio  St.  80. 

Where  fire  has  been  negligently  communloated  to 
property,  and  by  subsequent  agencies  it  Is  oarried 
to  other  property,  the  party  first  setting  out  the 
fire  wiU  be  held  liable.  Poeppers  v.  Missouri,  K,  ft 
T.  R.  Co.  67  Mo.  715:  Coates  v.  Missouri,  K.  ft  T.  R. 
Co.  61  Mo.  88;  Krippner  v.  BiebU  28  Minn.  180:  At- 
kinson V.  Goodrich  Transp.  Co.  60  Wis.  141;  Kellogg 
V.  Chicago  ft  N.  W.  R.  Co.  26  Wis.  223:  Milwaukee  ft 
St.  P.  R.  Co.  V.  ReUogg,  04  U.  8.  400  (24  L.  ed.  256); 
Henry  v.  Southern  Pao.  B.  Go.  GO  Cat  183;  Adams  t. 
Toung,  mipt'O. 

If,  through  the  negligence  of  a  railroad  company* 
sparks  and  cinders  alive  with  flre  escape  from  its 
en>rine  and  set  flre  to  a  house,  the  company  is  liable 
for  all  the  loss  of  life  and  property  destroyed  by 
such  flre  without  contributory  negligence  on  the 
part  of  the  party  bringing  the  action;  and  the  loM 


See  also  12  L.  R.  A.  257. 
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Hie  jury  stated  to  the  court,  tbrou/;b  their  fore- 
rnaOy  that  they  haa  agreed  upon  a  general  ver- 
dict. Thereupon  the  court  suggested  the  with- 
drawal of  the  special  questions.  Both  counsel 
ooDsenied.  The  court  announced  that  the 
special  questions  were  withdrawn  from  the 
jury,  and  then  a  general  veixiict  in  favor  of  the 
defendants  was  rendered.  The  special  ques- 
tions having  been  withdrawn  from  the  jury,  by 
consent,  before  the  general  verdict  was  ren- 
dered, it  is  apparent  that  no  basis  exists  upon 
which  to  predicate  a  holding  that  the  special 
questions  constituted  a  part  of  the  finding  and 
verdict  of  the  jury.  The  jury  rendered  a  ver- 
dict in  favor  01  the  defendants,  and,  the  general 
term  having  affirmed,  we  have  but  to  consider 
the  exceptions  taken  by  the  plaintiff. 

Our  attention  is  directed  by  the  appellant  to 
but  three  exceptions,  aside  from  those  already 
considered:  The  first  relates  to  the  granting 
of  a  nonsuit  as  to  the  defendant  Moses  H.  Nich- 
olas. Thegeneral  term  held  that  the  evidence 
was  not  sufficient  to  warrant  a  verdict  against 
bim.  Such  holding  is  in  accord  with  our  view, 
after  caiefully  considering  the  evidence  ad- 
duced for  the  purpose  of  charging  him  with 
liability. 

The  second  was  in  reference  to  the  exclusion 
of  testimony  offered  by  the  plaintiff  for  the 
purpose  of  proving  the  amount  of  damages 
sustained  by  the  destruction  of  the  buildings 
aitnated  on  Main  Street.  The  evidence  was 
excluded  upon  the  ground  that  defendants'  al- 
leged negligence  was  not  the  proximate  cause 
01  such  liuruing.  In  view  of  the  verdict  of 
the  jury  in  favor  of  the  defendants  upon  the 
Issue  submitted,  ana  involving  the  liability  of 


defendants  to  (he  plaintiff  for  the  negligent 
burning  of  other  buildings  on  the  same  occa- 
sion, it  is  not  apparent  bow  the  rejection  of 
such  evidence  can  be  deemed  to  have  resulted 
prejudicially  to  the  plaintiff.  The  plaintiff 
sought  to  prove  all  the  damages  done  to  his 
real  estate.  The  court  excluded  some  evidence 
because  considered  (00  remote;  and,  the  juiy 
having  found  in  favor  of  the  defendants,  it  is 
not  conceivable  that  the  exclusion  of  certain 
elements  of  damage  to  plaintiff's  real  estate 
could  have  affected  the  result.  If,  then,  it  be 
conceded  that  the  learned  court  erred  in  its 
ruling  in  that  regard,  the  error  is  not  of  such  a 
character  as  to  justify  a  reversal  of  the  judg- 
ment. But  we  are  of  the  opinion  that  the  rul- 
ing of  the  court  was  abundantly  supported  by 
authority. 

May  29,  1882,  a  strong  wind  from  the  north- 
west carried  sparks  from  a  smoke-stack  belong- 
ing to  the  defendants  to  the  roof  of  an  old, 
three-stoiy  wooden  building,  the  property  of 
one  E.  D.  Read,  a  distance  of  280  feet  south, 
22i  degrees  east  from  the  smoke-stack.  The 
sparks  were  carried  across  Main  Street,  and 
nearly  diagonally  across  Read  Street,  at  its 
junction  with  Main,  and  past,  but  not  over, 
the  buildings  in  question  to  the  E.  D.  Read 
house.  The  fire  on  the  roof  was  seen  as  soon 
as  it  commenced  to  bum,  but  the  Village  of 
Hancock,  in  which  these  buildings  were  locat- 
ed, did  not  possess  any  tire  apparatus,  and 
there  were  no  larldera  in  the  vicinity  of  suffi- 
cient length  to  enable  the  persons  present  to 
either  go  upon  the  roof,  or  throw  water  upon 
it.  From  the  E.  D.  Read  building  the  fire 
communicated  to  the  blacksmith's  shop  on  the 


of  life  is  not  too  remote  from  the  nesrlect  to  oonstl- 
tate  a  Uability.  Itajnowskl  v.  Detroit,  B.  a  ft  A. 
B.  GO.  (Mich.)  4i  N  W  Uep.  847. 

Where  dofendaDt*8  neirligent  aot  was  the  prozi- 
mate  cause  of  a  horse  ruonloflr  away  it  was  the  pri- 
mary Oftuse  of  the  injury,  and  defendant  is  liable. 
See  Lee  v.  Union  R.  Ck>.  12  li.  1. 883. 

Where  fire  f  nim  a  locomotive  f  cU  upon  a  horse  on 
the  street,  ronderinff  him  unmanageable,  and  pro- 
dooinflr  injury  to  a  pedestrian  on  the  sidewalk,  the 
railroad  company  was  held  liable.  Lowery  v.  Man- 
battao  K.  Co.  99  N.  Y.  158. 

For  othe^-  oases  of  frigrhtened  horses  running 
away  and  causing  injuries,  see  Blilman  v.  In- 
dianapolis C  &  L.  R.  Go,  76  Ind.  106;  Forney  v. 
OeldmaAher,  76  Mo.  IIS;  Turner  v.  Buchanan,  8S  Ind. 
147. 

80  a  municipal  corporation  has  been  held  liable 
for  injuries  caused  by  a  horse  frightened  through 
its  neglect.  Crawfordsville  v.  Smith,  79  Ind.  308; 
Atlanta  v.  Wilson,  50  Oa.  644;  Bennett  v.  Fifleid,  13 
R.  1. 180;  Perkins  v.  Fayette,  68  Me.  152. 

Where  hones  frightened  by  the  upsetting  of  a 
▼ehicie,  caused  by  an  obstruction  in  the  highway, 
due  to  the  negligence  of  town  authorities,  ran  away, 
ana,  after  following  the  highway  for  some  distance, 
tomed  upon  a  railroad  track,  and  were  kUled  by  a 
passing  train  at  quite  a  distance  from  such  obstruc- 
tioo,  it  was  held  that  the  town  authorities  were  not 
liable.  West  Mahanoy  Twp.kV.  Watson,  8  Cent.  Kep. 
SO,  U2  Pa.  674. 

Bmnote  cau9&  cf  injury;  f fuCaneen 

Where  one  places  a  steam  boiler  upon  his  prem- 
IMS,  and  operates  the  same  with  care  and  skill,  so 
that  tt  Is  no  nuisance,  in  the  absence  of  proof  of 
fault  or  negligence  on  his  part,  he  is  not  liable  for 

7  L.  R.  A. 


damages  to  hie  neighbor  occasioned  by  an  ezpioslon 
of  his  boiler.  Pennsylvania  Oosd  Oo.  v.  Sanderson, 
4  Cent.  Rep.  484, 113  Pa.  126. 

Negligence  In  standing  on  the  step  of  a  car  plat- 
form while  the  train  is  in  motion  is  not  the  proxi- 
mate cause  of  an  Injury  received  by  being  struck 
by  the  lever  or  signal  of  a  switch,  which  scraped 
the  sides  of  the  cars  as  the  train  passed.  Boss  v. 
Northern  Pac.  R.  Go.  5  Oak.  908. 

Plaintifl^s  goods  were  shipped  on  a  canal  boat, 
and  were  injured  by  reason  of  an  extraordinary 
storm.  It  appeared  that  the  boat  would  have 
passed  the  point  of  accident  before  the  flood,  but 
that  defendant  used  a  lame  horse  and  did  not  make 
the  usual  time.  It  was  held,  the  act  of  God  was  tho 
proximate  cause,  and  defendant  not  liable.  Glee- 
son  V.  Virginia  Midland  R,  Co.  (D.  C.)  5  Cent.  Rep. 
442, 5  Mackev,  866. 

Where  evidence  shows  that  defendant's  neg- 
ligence was  a  remote  cause  of  plaintiff^s  loss,  the 
court  may  instruct  the  Jury  to  find  for  defendant. 
We<3t  Mahanoy  Twp.  v.  Watson,  8  Cent.  Rep.  Z^  112 
Pa.67L 

The  mere  aot  of  shooting  a  dog,  although  in  Itself 
a  tort,  is  not  the  proximate  cause  of  an  injury  to 
another  who  is  startled  and  frightened  by  the  re- 
port of  the  gun,  and  in  consequence,  owing  to  pre- 
vious delicate  health,  becomes  seriously  ilL  Ren- 
ner  v.  Canfleld,  86  Minn.  90. 

The  stoppage  of  gas-pipe  is  not  the  proximate 
cause  of  an  accident  during  an  experiment  for  the 
purpose  of  increasing  the  pressure.  Taylor  v.  Bald- 
win, 78  Gal.  517. 

One  who,  to  save  himself  fh)m  falling  on  an  icy 
pavement,  stretched  out  his  hand,  which  was  in- 
jured by  coming  in  contact  with  a  pointed  railing 
in  an  area  front,  cannot  recover  damagep  from  the 
owner  of  the  building.    Kelly  v.  Bennett^  ante,  20. 
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Borth;  thence  in  a  westerly  dfrection,  acrosa 
Bold  Street,  to  a  barn  of  the  plaintiff,  which 
was  destroyed.  The  next  building  to  burn, 
situated  northerly  from  the  E.  D.  Head  house, 
was  Mallory's  saloon.  From  that  building  the 
fire  spread  to  and  destroyed  the  buildings  in 
question.  After  the  E.  D.  Read  house  com- 
menced to  bum,  and  before  either  of  the  build- 
ing of  plaintiff  on  Main  Street  took  fire,  the 
wind  died  down,  and  changed  to  a  slight  breeze 
from  the  south.  Unless,  then,  a  party  can  be 
held  liable  for  all  buildings  which  may  be 
burned,  so  long  as  the  first  cause  can  be  traced 
to  his  negligent  act  in  setting  fire  to  his  own 
era  neighbor's  building,  without  reference  to 
a  change  of  wind,  absence  of  tire  apparatus,  or 
other  intervening  and  contributing  causes,  then 
the  court  did  not  err  in  holding  that  the  burn- 
ing of  such  of  plaintiff's  buildings  as  were  situ- 
ated on  Main  Street  was  not  the  proximate 
result  of  the  alleered  negligent  act  of  the  de- 
fendants in  permitting  sparks  to  escape  so  as 
to  set  on  fire  the  E.  D.  Head  house. 

Certainly,  the  facts  here  presented  are  much 
more  favorable  to  the  defendants  than  they 
were  in  Byan  v.  New  Fork  Cent.  R,  Co.  85  N. 
T.  210.  That  case  has  been  distinguished  by 
this  court  in  Webb  v.  Rome,  W.  d  0.  R,  Co,  49 
N.  Y.  480;  Bollett  v.  Long,  66  N.  Y.  200,  and 
Lovery  v.  Manhattan  R.  Co.  WS.  Y.  166,— 
but  it  has  never  been  overruled;  and  the  rule 
ttill  obtains  in  this  State  that  when  the  facts 
are  undisputed  the  court  may,  under  some  cir- 
cumstances, determine,  as  a  matter  of  law, 
whether  the  act  complained  of  is  the  immedi- 
ate or  remote  cause  of  the  injury. 

In  the  Webb  Caee  the  property  of  the  plaintiff 
destroyed  was  continguous  to  that  of  the  de- 
fendant, and  the  evidence  tended  to  show  that 
from  the  place  where  the  live  coals  dropped  to 
the  lands  of  the  plaintiff  there  was  an  accumu- 
lation of  combustible  matter,  and  that  it  was  a 
time  of  drought.  Jvdge  Folger,  in  delivering 
the  opinion  of  the  court,  said:  "Nor  am  I  able 
to  confine  the  act  of  negligence  to  the  dropping 
of  the  coal  from  theengme,and  thus,  separating 
It  from  all  the  other  concurring  acts  and  omis- 
sions of  the  defendant,  make  that  the  solitaiy, 
prime  cause  of  a  seriea  of  causes." 

In  PoUett  V.  Ijong,  eupra,  defendant's  dam 
was  defective,  and  in  consequence  irave  way. 
The  volume  of  water  thus  suddenly  precipi- 
tated upon  a  dam  below  tore  it  out  and  a  little 
further  down  the  stream  a  third  dam  was 
washed  away.  In  an  action  to  recover  for 
damages  sustained  by  the  tearing  out  of  the 
third  dam,  the  trial  court  charged  Uie  lury  that. 
If  there  was  sufficient  water  in  the  middle  pond 
to  materially  increase  the  volume  and  force  of 


the  stream,  then  plaintiff  could  not  recover  for 
injuries  to  the  lower  dam,  as  the  damages 
would  be  too  remote.  This  was  held  error. 
Judge  Orover,  after  discusMing  tlie  Rjfan  Que, 
said:  "Assuming  this  rule  was  correctly  ap- 
plied in  the  case  of  Ryan  v.  New  York  Cent,  M. 
O?.  ...  it  comes  far  short  of  sustaining  the 
proposition  under  consideration." 

In  Loioery  v.  Manhattan  R.  Co,,  eupra,  a  coal 
of  fire  drop|>ed  from  an  engine  of  the  defend- 
ant upon  the  back  of  a  horRe,  causing  him  to 
run  away.  The  driver  attempted  to  rein  him 
a<!ainst  the  curbstone,  for  the  purpose  of  ar- 
resting his  progress.  The  wagon  pa8sed  over 
the  curb-stone,  and  thenoe  over  the  plaintiif, 
injuring  him.  A  recovery  by  the  plaintiff  was 
sustained.  Jvdge  Miller,  in  his  0[>{nion,  said 
"that  the  Ryan  Caee  ia  clearly  disiinguisbable 
from  the  case  at  bar." 

If  it  may  be  said  that  the  rule  laid  down  in 
the  Ryan  Case  has  been  broadened  somewhat 
by  the  decisions  referred  to,  it  cannot  be  con- 
tended that  it  has  been  so  far  modified  as  to 
permit  a  holding  that  the  burning  of  the  Main 
Street  buildings  was  the  ordinary  and  natural 
result  of  the  act  complained  of.  If  it  could  be 
so  held,  then,  however  many  buildings  might 
be  burned,  if  the  fire  but  spread  from  one  build- 
ing to  another,  the  negligent  party  would  be 
liable  to  lespond  in  damages  to  every  owner, 
even  if,  as  in  this  case,  the  course  of  the  wind 
bad  so  changed  as  to  drive  the  fiames  and 
sparks  of  burning  buildings  in  a  direction  other 
than  was  possible  at  the  moment  of  the  per- 
formance of  the  wrongful  act.  We  think  the 
court  did  not  err  in  holding  that  the  damages 
sustained  by  the  burning  of  the' Main  Street 
buildings  were  not  the  proximate,  but  the  re- 
mote, result  of  the  acts  complained  of. 

The  third  relates  to  the  disposition  of  plain- 
tiff's requests  to  find,  and  especially  to  the 
qualified  manner  in  which  the  court  charged 
toe  thirteenth  reouest.  At  tbe  close  of  the  evi- 
dence the  counsel  for  the  plaintiff  presented  to 
the  court  thirteen  separate  requests  to  charge. 
Some  were  charged  as  requested,  some  chared 
in  a  modified  form,  and  othens  refused.  At  tbe 
close  of  the  charge  counsel  stated  that  he  ex- 
cepted "to  the  refusals  to  charge  as  requested 
by  plaintiff's  counsel,  in  so  far  as  the  court  did 
refuse,  and  to  each  of  the  refusals  to  charge  as 
requested."  An  exception  thus  taken  is  not 
sumcientlv  definite  and  specific  to  present  a 
question  for  review.  Smedie  v.  Brooklyn  dt  R, 
R  R,  Go.  88  N.  Y.  18;  NewaU  v.  Rartlett,  114 
N.  Y.  809. 

The  judgment  should  be  affmMd, 

All  concur,  except  FoUett»  Oh.  J.,  and  Pot- 
ter* •/.,  not  sitthig. 
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William  N.  STEELE,   ReepL 

t*  ThetaldngoflUhwlthneteinspeeiflea 

Konu— JWkerfet;  power  of  State  LegUUUure  to  reo- 1  ture  to  determine  and  regulate  tbe  use  of  aD  oom- 

ttlate.  men  and  inibllo  riffhts  and  easements.   Com.  v. 

It  is  plainly  wtthln  the  province  of  the  LeffMa- '  Basex  Oo.  18  Gray,  ao. 
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waten  may  be  prohibited  by  tbe  Legiriattire  and 
the  eettln^r  of  n^ts  for  that  purpose  dedared  to 
be  a  public  nuisance. 
8*  The  pnblleremedjrfbr  the  abatement 
of  a  nuisaaee  by  Judicial  proeeoutlon  <n  rem 
or  «n  perennam  is  not  exclusive  wlien  the  Statute 
In  a  particular  case  irivee  a  remedy  by  summary 


See  also  8  L.  R.  A.  438;  9  L.  R.    A.  236;  15  L.  R.  A.  761;  16  L.  R.  A.  684; 
18  L.  R.  A.  590;  21  L.  R.  A.  478;  27  L    R.  A.  76;   28  L.  R.  A.  110;   33  L.  R.  A. 
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ahatemcffit.  find  the  remedy  Js  appropriate  to  the 
object  to  be  iiocompLtehed. 

8*  Where  a  publie  iiiiisan<M  eonslstfl  in 
the  location  or  oee  of  tanc^ible  personal 
property  ao  us  to  interfere  with  or  obsiruct  a 
public  rtirht  or  reflrulation,  the  Learislature  jnay 
euthorize  its  summarj  abatement  by  executive 
asBDcies,  without  reeort  to  Judicial  proceedings, 
•od  any  injury  or  destruction  of  the  property 
neoessarliy  incident  to  the  exercise  of  the  sum- 
mary Jurisdiction  Interferes  with  no  legai  right 
of  the  owner. 

4*  The  destraction  by  a  public  ofllcer  of 
nets  for  catching^  fljBh,  set  in  violation  of 
law.  la  proper,  reasonable  and  necessary  for  the 
Abatement  of  the  nuisance,  and  when  done  sum- 
marily under  authority  of  a  statute  it  neitber 
constitutes  a  taking  of  property  without  due  pro- 
oess  of  biw  nor  renders  the  officer  liable  to  dam- 
ages therefor. 

C  Where  the  void  proTlflions  of  a  stat. 
ote  are  separable  from  the  valid  ones,  the 
oourt  will  suttiain  the  valid  ones  while  rejecting 
ibeotheca. 

(February  2S,180QD 

APPEAL  by  plaintiffs  from  a  Judgrmeut  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  reversing  a  Judgment  of 
the  Jefferson  Circuit  in  their  favor  Id  an  ac- 
tion to  recover  damages  for  the  cod  version  of 
their  fishing  nets  by  defeDdant     AJiYmsd, 
The  case  sufiBcienMy  appears  io  the  opinion. 
Mr,  E.  C.  Emerson  for  appellant. 
Mr.  Elon  R.  Brown*  for  respondent: 


The  riirht  and  duty  to  remilnte,  rontrol  and 
protect  the  flKberies  in  uavi/icHble  haters  aloog 
the  sliores  of  the  ocean  and  of  the  Great  l^kea 
has  always  been  within  the  province  of  the 
Slates  owning  the  adjacent  teriiiory. 

Smith  ▼.  Maryland,  6y  U.  8.  18  ITf'W.  71 
(16  L.  ed.  369);  Smith  ▼.  LeHmt;  8  1^,  Y.  472. 

One  owning  all  around  a  lake  tnay  not  take 
fish  contrary  to  statute  if  the  lake  oounecta 
with  public  waters. 

StaU  V.  BoberU,  59  N.  H.  256,  47  Am.  Rep. 
199. 

The  State  posReases  ample  authority  to  rid 
the  fisheries  of  such  devices  as  are  desu  uctive 
of  them  without  negotiations  with  or  judicial 

Croceedings  against  the  offending  owners  who 
ave  constructed  or  placed  such  devices  io  the 
fisheries  in  violation  of  the  law  prolectiug  the 
same. 

Phdp9  Y.  Raeef/,  60  N.  T.  10,  approved  In 
Sinte  V.  Snoeer,  42  N.  J.  L.  845;  and  ^agrnr  v. 
People,  97  Ul.  882;  WiUiama  v.  Blarkioall,  3 
Hurlst.  &  C.  88;  amithT.  Lettinue,  8 N.  Y.  473. 

The  Legislature  may,  by  virine  of  its  police 
powers  in  the  exercise  of  a  reasonable  discre- 
tion, declare  that  a  nuisance  which  was  not  be- 
fore a  nuisance,  or  legalize  a  nuisance  ao  that 
no  one  will  have  the  right  to  abate  it. 

Coe  V.  JSehttltg,  47  Barb.  65.  See  Re  Jaeobe, 
98  N.  Y.  98;  Rea.  v.  Oramhaw,  Bell,  C.  C.  803, 
80  L.  J.  N.  8.  M.  C.  58;  MeLafigtilin  v.  StaU, 
45  Ind.  838;  Monroe  v.  Oerepaeh,  88  La.  Ann. 
1011;  State  ▼.  Towler,  18  R.  L  661;  Davie  v. 
Sawyer,  188  Mass.  389;  Sawyer  t.  Dckeie,  186 


Fbr  the  protection  of  the  fish,  and  for  the  maln- 
tsnance  of  equality  in  respect  to  the  right  to  fish, 
tiie  State  may  regulate  fisheries,  if  the  reipulatioDS 
are  reasonable,  and  do  not  extend  beyond  the  pre- 
veotlon  of  threatened  injuries.  See  Holyoke  Water 
Power  Go.  v.  Lyman,  82  U.  8. 16  WalL  600  (31  L.  ed. 
tSSh  Oom.  V.  Chap!  a,  6  Pick.  L0»;  Com.  v.  Bssex  Co. 
18  Gray,  247:  State  v.  Snover,  40N.  J.  L.  841;  Doughty  j 
w.  CoDOver,  Id.  liflL 

In  the  last  case  the  statute  under  oonslderatton 
prohibited  the  use  of  fish  nets  at  certain  tiroes  of 
the  year  in  particular  counties.  See  also  Inland 
Fishinflr  Comrs.  v.  Holyoke  Water  Power  Oo.  104 
Mass.  446. 6  Am.  Rep.  S47. 

Fisiieriea,  even  in  waters  not  navigable,  are 
«o  far  public  rights  that  the  Legislature  of  the 
State  may  ordain  and  esuibllsh  regulations  to  pre- 
vent obstructions  to  the  passage  of  the  fish,  and  to 
permit  the  usual  and  uninterrupted  enjoyment  of 
th4>  right  of  the  riparian  owners.  Holyoke  Water 
Power  Go.  v.  Lyman,  supm. 

On  the  giiuit  from  Charles  TI.,  Duke  of  York,  of 
what  is  now  New  Jersey,  the  soil  under  the  navi- 
gable waters,  with  the  right  of  fishing,  both  for 
Shell  fish  and  floating  flsh,  passed,  as  an  incident  of 
sovereignty,  m  trust  for  the  public.  Martin  v. 
Waddell,  41  U.  &  16  Pet.  807  aO  L.  ed.  097):  RusseU 
▼.  Jersey  Co.  66  U.  8. 16  How.  486  (14  L.  ed.  767). 

Such  soil  and  rights  of  fishing  passed  to  the 
twenty-four  proprietors  from  the  Duke  of  Tork, 
and  from  them  back  to  the  Crown,  upon  their  sui^ 
tender  in  17QS8.  By  revolution  they  passed  from 
the  Crown  to  the  State  of  New  Jersey.  Martin  v. 
Waddell  and  Russell  v.  Jersey  Go.  mtpra. 

Whatever  soil  below  high-water  mark  Is  within 
Ihe  exclusive  ownership  of  a  State  is  held  by  it  sub- 
Jeotto  and  In  trust  for  the  enjoyment  of  the  public 
fights  of  fishery,  and  Is  under  the  control  of  the 
Slate  to  regulate  the  modes  of  that  enjoyment,  so 
as  to  prevent  acta  which  would  render  the  public 
eight  .leas    valuable   or    destroy    It  altogether. 

9  L.  R.  A« 


Smith  y.  Maryland,  69  U.  S.  IB  How.  71  (16  L.  ed. 

Bach  State  owns  the  beds  of  tide-waters  within 
its  Jurisdiction,  subject  to  the  paramount  right  of 
navigation.  Fisheries  'belong  to  the  State.  /Md^* 
McCready  y.  Vi^nia,  94  U.  8. 891  (JM  L.  «1  S48). 

The  rlgh'ts  of  navigation  and  commerod  are  al- 
ways paramount  to  those  of  public  fisheries. 
Stockton  V.  Baltimore  ft  N.  T.  B.  Co.  1  Inieis.  Com. 
Rep.  411, 88  Fed.  Rep.  9. 

Me.  Rev.  Stat.,  chap.  40, 1 70,  prohibiting  the  nsa 
of  a  net,  other  than  a  dip-net,  in  fresh  vater,  ap- 
plies to  the  Grand  Pond  in  Kennet)ec  Goun^, 
Maine.  State  v.  Towle,  6  New  Vug.  Bap.  044,  8Q 
Me.  849. 

The  spreading  of  nets  by  vessels  from  the  lake, 
three  miles  up  the  Grand  River  from  its  mouth.  Is 
a  violation  of  Miuh.  Laws  1886,  Act  No.  Uk  People 
y.  Kirsch,  12  West.  Rep.  82, 67  Mich.  6 19. 

A  law  forbidding  the  catohmg  of  fish  by  seines, 
nets  or  traps,  in  the  waters  of  the  State,  interferes 
with  no  constitutional  right.  State  v.  Blount,  81 
Mo.  648. 

North  Garolins  Acts  1876,  chap.  116, 1 183,  does  not 
preclude  one  engaged  in  a  seine-fishery  from  re- 
moving stH  kes  pu  t  to  operate  a  pond-net*  Hettrlok 
V.  Page,  88  N.  C.  86. 

Under  the  proviso  to  Tenn.  Acts  1879,  ehap. 
108,  making  the  penalties  prsscribed  inapplicable 
**to  p<>rsons  owning  private  poods,  and  to  those 
owning  the  land  on  both  sides  of  a  running  stream, 
the  same  being  closed  by  a  substantial  fence,**  one 
who  catches  flsh  with  a  net  in  such  a  stream  by  ver^ 
bsl  permission  from  the  owner  of  the  Uind,  al- 
though in  his  absence,  commits  no  vlolatloa  of  the 
hiw.    Maney  v.  State,  8  Lea,  n8. 

Vt.  Act  1888,  No.  117,  i  8,  prohibiting  all  net  fish- 
ing in  Lake  Champlain,  or  m  rivers  emptying  into 
the  lake  within  ten  miles  from  the  mouth,  is  held 
oonstituttonal  as  a  regulation,  and  not  prohibiting 
theflshmg.   Drew  v.  HlUiker,  66  Vt.  641. 
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Mnss.  2»9;  JfiXUr  v.  New  York,  109  T7.  S.  886 
(27  L.  ed.  971);  Leighy.  Westervelt,  2Duer,  616; 
Harris  v.  Thompson,  9  Barb.  850. 

The  meRDs  of  abatemeDt  must  likewise  be 
witliin  tlie  reasonable  discretion  of  the  law- 
makinii^  power. 

KelGgg  v.  ITiompson,  66  N.  T.  88;  JRoekweU 
V.  NeaHng,  85  N.  Y.  802. 

Fish  nets  are  within  the  definition  of  a  nui- 
sance. 

Wood,  Nulii.  1;  BtaU  ▼.  8nof)er,  42  N.  J.  L. 
841;  WiUiatM  v.  Blackmail,  2  HurlBt.  &  C.  88; 
Penal  Code,  §  885. 

The  legislative  discretion  i<9  properlj  exer- 
cised in  providing  that  in  ibe  abatement  of  a 
nuisance  deliberately  caused,  property  of 
trivial  value,  used  as  a  means  to  create  it, 
should  be  destroyed  summarily. 

Penal  Code,  Qambling  Kits,  i%  888, 845, 846. 

AndrewBy  J,,  delivered  the  opinion  of  the 
court: 

The  conclusions  of  the  trial  Judge  that  Black 
River  Bay  is  a  part  of  Lake  Ontario,  within 
the  meaning  uf  chap.  141  of  the  Laws  of  1886, 
and  that  the  nets  set  therein  were  set  in  viola- 
tion of  the  Act,  chap.  591  of  the  Laws  of  1880, 
as  amended  by  chap.  817  of  the  Laws  of  1883, 
were  affirmed  by  the  general  term.  The  trial 
Judge  in  his  careful  opinion  demonstrated  the 
correctness  of  these  conclusions,  and  nothing 
can  be  added  to  re  in  force  the  argument  by 
which  they  were  sustained. 

The  point  of  diiference  between  the  trial 
court  and  the  general  term  relates  to  the  consti- 
tutionality of  the  section  of  the  Act  of  1880,  as 
amended  in  lb83.  That  section  is  as  follows: 
"  Sec.  2.  Any  net  found,  or  other  means  or 
device  for  taking  or  capturing  fish,  or  whereby 
they  may  be  taken  or  captured,  set,  put,  floated, 
had,  found  or  maintained  in  or  upon  any  of  the 
waters  of  this  State,  or  upon  the  shores  or 
islands  in  any  waters  in  this  State,  in  violation 
of  any  existing  or  hereafter  enacted  statutes  or 
laws  for  the  protection  of  fish,  is  hereby  de- 
clared to  be,  and  is,  a  public  nuisance,  and  may 
be  abated  and  summarily  destroyed  by  any  per- 
son; and  It  shall  be  the  duly  of  each  and  every 
(game  and  fish)  protector  aforesaid  and  of 
every  game  constable,  to  seize  and  remove 
and  forthwith  destroy  the  same,  .  .  .  and  no 
action  for  damages  shall  be  maintained  against 
any  person  tor  or  on  account  of  any  such  seiz- 
ure and  destruction." 

Tbe  defendant  Justified  the  seizure  and  de- 
struction of  the  nets  of  the  plaintiffs,  nsagame 
protector,  under  this  Statute,  and  established 
the  Ju.««tification,  if  the  Legislature  had  tbe 
constitutional  power  to  authorize  the  sum- 
mary remedy  provided  by  the  section  in  ques- 
tion. The  trial  Judge  held  the  Act  in  this 
respect  to  be  unconstitutional,  and  ordered 
Judgment  in  favor  of  the  plaintiffs,  for  the 
value  of  the  nets.  The  general  term  sustained 
the  constitutionality  of  the  Statute  and  reversed 
the  judgment.  We  concur  with  the  general 
term,  for  reasons  which  will  now  be  stated. 

The  legisla  ive  power  of  the  State,  which, 
by  the  Constitution,  is  vested  in  the  Senate  and 
Assembly  (^  1,  art.  8),  covers  every  subject 
which,  in  the  distribution  of  the  powers  of 
government  between  the  legislative,  executive 
and  JudicUl  departments,  l^iongs  by  practioe 
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or  usaire,  in  England  or  in  this  country,  to  the 
leginlative  department,  except  in  so  far  as  such 
powers  have  been  withheld  or  limited  by  the 
Constitution  itself,  and  subject  also  lo  such  re- 
strictions upon  its  exercise  as  may  be  found  in 
the  Constitution  of  the  United  States.  Fron& 
this  grant  of  legislative  power  springs  the  right 
of  the  Legislature  to  enact  a  Criminal  Code,  U> 
define  what  acts  shall  consti  ue  a  criminal  of- 
fense, what  penslty  shall  be  inflic  ed  upon  of- 
fenders, and  generally  to  enact  all  laws  which 
the  Le^sla  ure  shall  deem  expedicu'  for  ihe 
proiec  ion  of  public  and  priva  e  rigb  s,  and 
the  preveniion  and  puuu^hment  of  publia 
wrongs. 

The  Legislature  may  not  declare  *hat  to  be 
a  crime  which  in  lis  nature  is  and  mus'  un- 
der all  circumstances  be  innocent,  nor  can  it  iik 
defining  crimes,  or  in  declaring  their  punish- 
ment, transgress  any  fundamental  right  se- 
cured by  the  Constitution.  But  it  may ~ acting 
witliin  these  limits,  make  acts  criminal  whicS 
before  were  innocent,  and  ordain  pui.ish- 
ment  in  future  cases  where  befoi^  none  could 
have  been  inflicted.  This  in  its  nature  is  a 
legislative  power  which  by  the  Constitution  of 
the  State  is  committed  to  the  discretion  of  the 
legislative  body.  Barker  v.  People,  8  Cow. 
686;  People  v.  ^'eet,  8  Cent  Rep.  758,  106  N. 
Y.  298. 

Tlie  Act  in  question  declares  that  nets  set  in 
prohibited  waters  are  public  nuisHUces,  and  au- 
thorizes their  summary  destruction.  The  Stat- 
ute declares  and  defines  a  new  species  of  public 
nuisance,  not  known  to  the  common  law,  nor 
declared  to  be  such  by  any  prior  statute.  But 
we  know  of  no  limitation  of  legislative  power 
which  precludes  the  Leuislature  from  enlarg- 
ing the  category  of  public  nuisances,  or  frrtm 
declaring  places  or  property  used  to  the  detri- 
ment of  public  interests  or  to  the  injury  of  the 
health,  morals  or  welfare  of  the  community, 
public  nuisances,  although  not  such  at  common 
law.  There  are,  of  course,  limitations  upoa 
the  exercise  of  this  power.  The  Legislature 
cannot  use  it  as  a  cover  for  withdrawing  prop- 
erty from  the  protection  of  the  law,  or  arbi- 
trarily, where  no  public  right  or  interest  is 
involved,  declare  property  a  nuisance  for  the 
purpose  of  devoting  it  to  destruction.  If  the 
court  can  Judicially  see  that  the  Statute  is  a 
mere  evasion,  or  was  framed  for  the  purpose  of 
individual  oppression,  it  will  set  it  aside  as  un- 
constitutional, but  not  otherwise.  Be  Jacobs^ 
98  N.  Y.  98;  Harlan.  J.,  MugUr  v.  Kansas,  128 
U.  S.  661  [31  L.  ed.  nO]. 

There  are  numerous  examples  in  recent 
legislation  of  the  exercise  of  the  legislative 
power  to  declare  pro{)erty  held  or  used  in  vio- 
lation of  a  particular  statute  a  public  nuisance, 
although  such  possession  and  use  before  the 
statute  was  lawful.  The  prohibitory  legisla- 
tion relative  to  the  manufacture  or  sale  of  in- 
toxicating liquors  in  various  Slates  has  in  many- 
cases  been  accompanied  by  provuiions  declar> 
ing  the  place  where  liquor  Is  unlawfully  kept 
for  sale,  as  well  as  the  liquor  itself,  a  common 
or  public  nuisance;  and  while  the  validity  of 
prohibitory  statutes  in  their  oi>erHtioQ  upon 
liquors  lawfully  acquired  or  held  before  their 
paissage,  and  in  res|)ect  of  the  procedure  an- 
thorixed  thereby,  have  l)een  the  subject  of 
much  contention  in  the  coujts,  the  right  of  tte 
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Legislature  by  a  new  statute  to  ImpoM  upon 
property  held  or  used  in  the  Tiolaiion  of  law 
tbe  character  of  a  public  nuisance  is  generally 
admiited.  See  Wynehamer  ▼.  People.  18  N.Y. 
878;  «jA«rv.  McOirr,  1  Gray,  1;  Mugler  v. 
Eanaaa,  supra. 

The  law-making  power  is  not  exhausted  by 
a  sinele  exercise,  nor  limited  to  subjects  cov- 
ered by  the  common  law. 

Tbe  legislative  power  to  reinilate  fishing  in 
pablic  waters  has  been  exercised  from  the  ear- 
nest period  of  the  common  law.  The  Statute, 
2  Hep.  YL.chap.  15,  prohibited  the  use  of  nets 
in  tbe  Thames,  if  they  obstruct  navicration  or 
tbe  passage  of  fish..  Lard  Hale,  in  his  treatise, 
De  Jure  Maris,  page  23,  says  that  "  the  fishing 
which  the  subject  has  in  this  or  any  other  pub- 
lic or  private  river  or  creek,  fresh  or  salt,  is 
nibjcci  to  the  laws  for  the  conservation  of 
fish  and  fry,  which  are  many." 

In  this  State  many  statutes  have  been  enact- 
ed, commencing  at  an  early  period,  regulating 
tbe  light  of  fishing  in  the  waters  of  the  State, 
prohibiting  the  use  of  nets  or  the  taking  of 
fish  at  certain  seasons,  and  for  the  protection 
of  certain  kinds  of  fish.  1  Rev.  Stat.  Ed's  ed. 
p.  687  ^  aeq.;  4  Rev.  Stat  Ed's  e<L  p.  96  et 

It  has  become  a  settled  principle  of  public 
law  that  power  resides  in  the  several  States  to 
le^ula  e  and  control  the  right  of  fishing  in  the 
public  waters  within  their  respective  Jurisdic- 
tions. Smith  ▼.  Maryland,  59  U.  S.  18  How.  71 
[15  L  ed.  289];  Hooker  v.  Cummings,  20  Johns. 
101;  Smith  v.  Levinua,  8  N.  T.  472;  8  Kent, 
Com.  415. 

We  think  it  was  competent  for  the  Legisla- 
ture, in  exercising  the  power  of  regulation  of 
this  common  and  public  right,  to  prohibit  the 
taking  of  fish  with  nets  in  specified  waters,  and 
by  its  declaration  to  make  the  settin^of  nets 
for  that  purpose  a  public  nuisance.  The  gen- 
eral definition  of  a  nuisance  ^ven  by  Black- 
itone,  vol.  8,  p.  215,  is  ''anything  that  worketh 
hurt,  inconvenience  or  damage. 

It  is  generally  true,  as  stated  by  a  recent 
writer  (Wood,  on  Nuisances,  §  11),  that  nui- 
nnoes  arise  from  the  violation  of  the  common 
law,  and  not  from  the  violation  of  a  public 
■tatiite.  But  this,  we  conceive,  is  true  only 
where  the  statute  creates  a  right  or  imposes  an 
obligation  and  affixes  a  penalty  for  its  viola- 
tion, or  givea  a  specific  remedy  which  bv  the 
terms  of  the  ataiue  or  by  construction  is  ex- 
clusive. Bee  Bulbrook  v.  Ooodere,  8  Burr. 
1770. 

But  the  principle  stated  has  no  application 
where  the  statute  itself  prescribes  that  a  par- 
ticular act  or  property  used  for  a  noxious  pur- 
pose shall  be  deemed  a  nuisance. 

The  Legislature,  in  the  Act  in  question,  act- 
ing upon  the  theory  and  upon  the  fact  (for  so 
it  must  be  assumed)  that  fishing  with  nets  in 
prohibited  waters  is  a  public  injury,  have  ap- 
plied the  doctrine  of  the  common  law  to  a  case 
new  in  instance  but  not  in  principle,  and  made 
tbe  doini;  of  tbe  prohibited  act  a  nuisance. 
This  we  think  it  could  lawfully  do.  The  more 
diffiGUit  question  arises  upon  the  provision  in 
the  second  section  of  the  Act  of  18^,  which 
tnlhorizes  any  person,  and  makes  it  the  duty 
of  tbe  game  protector,  to  abate  the  nuisance 
caosed  by  nets  set  in  violation  of  law,  by  their 
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summary  destruction.  It  is  insisted  that  the 
destruction  of  nets  by  an  individual,  or  by  an 
executive  officer  so  authoiized,  without  any 
Judicial  proceeding,  is  a  deprivation  of  the 
owner  of  tbe  nets  of  this  property,  without  due 
process  of  law,  in  contravention  of  the  Consti- 
tution. The  right  of  summary  abatement  of 
nuisances  without  Judicial  process  or  proceed- 
ing was  an  established  principle  of  the  com- 
mon law  long  before  the  adoption  of  our  Con- 
stitution, and  it  has  never  been  supposed  that 
this  common  law  principle  was  abrogated  by 
the  provision  for  the  protection  of  life,  liberty 
and  property  in  our  State  Constitution,  al- 
though the  exercise  of  the  right  might  result 
in  tbe  destruction  of  property.  This  question 
was  referred  to  by  Sutherland,  J,,  in  //art  v. 
Albany,  9  Wend.  590.  He  said:  "If  this  is  a 
case  in  which  the  corporation  or  any  other  per- 
son had  a  right  summarily  to  remove  or  abate 
this  obstruction,  then  the  objection  that  the 
appellants  by  this  course  of  proceeding  may  be 
deprived  of  their  property  without  due  process 
of  law,  or  tMal  by  jury,  has  no  application. 
Formal  legal  pniceedin^s  and  trial  bv  jury  are 
not  appropriate  to,  and  have  never  been  used 
in,  such  cases."  See  also  opinion  of  Edmonds, 
Senator,  in  S,  0.  p.  609. 

In  the  License  Cases,  46  U.  8.  6  How.  504 
[12  L.  ed.  256^,  Judge  McLean,  speaking  of 
this  subject,  said:  "The  acknowledged  police 
power  of  a  State  often  extends  to  the  destruc- 
tion of  property.  A  nuisance  mav  be  abated. 
Everything  prejudicial  to  the  health  and  morals 
of  a  city  may  be  removed." 

In  li/Hikwell  V.  Nearing,  85  N.  T.  808,  Porter, 
J,,  speaking  of  tbe  constitutional  provision, 
said:  "There  were  many  examples  of  sum- 
mary proceedings  which  were  recognized  as 
due  process  of  law  at  the  date  of  the  Constitu- 
tion, and  to  them  the  prohibition  has  no  appli- 
cation," 

Quarantine  and  health  laws  have  been  en- 
acted from  time  to  time  from  the  organization 
of  our  state  government,  authorizing  the  sum- 
mary destruction  of  infected  cargo,  clothing  or 
other  articles,  by  officers  designated,  and  no 
doubt  has  been  suggested  as  to  their  constitu- 
tionality. 

In  uart  v.  Albany,  supra,  a  question  was 
raised  as  to  the  validity  of  a  citv  ordinance, 
subj(  cting  a  fioat  moored  in  the  Albany  Basin 
to  summary  seizure  and  sale  upon  failure  of 
the  owner  to  remove  the  same  after  notice. 
The  court  held  the  ordinance  to  be  void  as  not 
within  the  power  conferred  upon  the  city  by 
its  charter,  but  it  was  held  that  the  common- 
law  right  of  abatement  existed,  although  the 
removal  of  the  fioat  in  question  involved  its 
destruction. 

Van  Wormer  v.  Albany,  16  Wend.  263,  sus- 
tained the  right  of  the  corporation  to  dig  down 
a  lot  in  the  city,  to  abate  a  nuisance,  although 
in  the  process  of  abatement  buildings  thereon 
were  pulled  down. 

In  Meeker  v.  Van  Rensselaer,  15  Wend.  897, 
the  court  justified  the  act  of  the  defendant,  as 
an  individual  citizen,  in  tearing  down  a  filthy 
tenement  house  which  was  a  nuisance,  to  pre- 
vent the  spread  of  the  Asiatic  cholera. 

These  authorities  sufficiently  establish  the 

S reposition  Uiat  the  constitutional  guaranty 
oes  not  take  away  the  common-law  right  of 
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nbatemeDt  of  miiaaDces  by  Bummarj  proceed- 
ings, without  Judicial  irial  or  process.  But  in 
the  process  of  abating  a  Duisance  there  are  lim- 
itatioDs  both  in  respect  of  the  agencies  which 
may  be  employed,  and  as  to  what  may  be  done 
in  execution  of  the  remedy.  The  general  prop- 
osition has  been  asserted  in  text  lx>oks,  and 
repeated  ic  Judicial  opinions,  that  any  person 
may  abate  a  puhlic  nuisance.  But  the  best- 
considered  authorities  in  this  country  and  Eng- 
land now  hold  thai  a  public  nuisance  can 
only  be  abated  by  an  individual  where  it  ob- 
structs his  private  right,  or  interferes  at  the 
time  with  his  enjoyment  of  a  right  common  to 
many,  as  the  right  of  pasfuige  upon  the  public 
highway,  and  he  thereby  sustains  a  special  in- 
jury. Brown  v.  Perkim,  18  Gray,  89;  Col- 
Chester  v.  Brooke,  7  Q.  B.  889;  Dimee  v.  FetUp, 
15  Q.  B.  276;  Fort  Plain  Brieve  Co.  v.  Smith, 
80  N.T.  44;  Harrower  v.  Riteon,  87  Barb.  801. 

The  public  remedy  is  ordinarily  by  indict- 
ment for  the  punishment  of  the  offender, 
wherein  on  Judgment  of  conviction  the  removal 
or  destruction  of  the  thing  constili^ing  the  nui- 
sance, if  phyFical  and  tangible,  may  be  ad- 
Judged,  or  by  bill  In  equity  filed  in  behalf  of 
the  people.  But  the  remedy  by  Judicial  piose- 
cutiun  it  rem  or  in  personam,  is  not,  we  con- 
ceive, exclusive,  where  the  statute  in  a  partic- 
ular case  gives  a  remedy  b>  summary  abatement, 
and  the  remedy  is  appropriate  to  the  object  to 
be  accomplished.  There  are  nuisances  arising 
from  conduct,  which  can  only  be  abated  by  the 
arrest  and  punishment  of  the  offender,  and  in 
such  cases  it  is  obvious  that  the  Legislature 
could  not  directly  direct  the  sheriff  or  other 
officer  to  seize  and  flog  or  imprison  the  culprit. 
The  infliction  of  punishment  for  crime  is  the 
prerogative  of  the  court  and  cannot  be  usurped 
by  the  Legislature.  The  Legislature  can  only 
define  the  offense  and  prescribe  the  measure  of 
punishment,  where  guilt  shall  have  l)een  Ju- 
dicially ascertained.  But  as  the  Legislature 
may  declare  nuisances,  it  may  also,  where  the 
nuisance  is  physical  and  tangible,  direct  its 
summary  abatement  bv executive oflScers,  with- 
out the  intervention  oi  Judicial  proceedings,  in 
oases  analogous  to  those  where  the  remedy  by 
summaiy  abatement  existed  at  common  law. 

Marvin,  J.,  in  his  able  opinion  in  Qriffith  v. 
McGvUum,  4it  Barb.  561,  speaking  of  the  rem- 
edy for  the  abatement  of  nuisances,  says: 
"That  which  is  exclusively  a  common-law  or 
public  nuisance  cannot  be  abated  by  the  private 
acts  of  individuals.  The  remedy  is  by  indict- 
ment or  criminal  prosecution,  unless  the  statute 
has  provided  some  other  remedy." 

The  cases  of  f/art  v.  Albany,  Van  Wormer 
▼.  Albany  and  Meeker  v  Van  Beneselaer,  supra, 
•how  that  the  public  remedy  is  not  In  all  cases 
confined  to  a  Judicial  prosecution.  But  the 
cemedv  by  summary  abatement  cannot  be  ex- 
tended beyond  the  purpose  implied  in  the 
words,  and  must  be  confined  to  doing  what  is 
necessary  to  accomplish  it.  And  here  lies,  we 
think,  the  stress  of  the  question  now  presented. 
It  cannot  be  denied  that  in  many  cases  a  nui- 
sance can  only  be  abated  by  the  destruction  of 
the  property  In  which  it  consists.  The  cases 
of  infected  cargo  or  clothing  and  of  Impure 
and  unwholesome  food  are  plainly  of  this  de- 
acription.  They  are  nuisances  per  se,  and  their 
abatement  is  their  destruction.    So  also  there  | 
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can  be  little  doubt,  as  we  conceive,  that  obscene 
books  or  pictures,  or  implements  only  capable 
of  an  illegal  use,  may  be  destroyed  as  a  part  of 
the  processor  at)ating  the  nuibance  they  create, 
if  so  directed  by  statute.  The  keeping  of  a 
bawdy  bouse,  or  a  house  for  the  reanrt  or  lewd 
and  dissolute  people,  is  a  nuisance  at  common 
law.  But  the  tearing;  down  of  the  building  so 
kept  would  not  be  justified  as  the  exercise  of 
the  power  of  summary  abatement;  and  it  would 
add  nothing,  we  think,  to  the  justification,  that 
a  statute  was  produced  authorizing  the destruo- 
tion  of  the  building  summarily  as  a  part  of  the 
remedy.  The  nuisance  consists  in  the  case 
supposed  in  the  conduct  of  the  owner  or  occu- 
pants of  the  house,  in  using  or  allowing  it  to 
be  used  for  the  immoral  purpose,  and  llie  rem- 
edy would  be  to  stop  the  use.  This  would  be 
the  only  mode  of  abatement  In  such  case  known 
to  the  common  law,  and  the  destruction  of  the 
building  for  this  purpose  would  have  no  sano- 
tion  in  common  law  or  precedent  See  Babeoek 
V.  Buffalo,  66  N.  Y.  268;  Barclay  v.  Com.  26 
Pa.  508;  AYy  v.  Niagara  Co.  86  N.  Y.  297. 

But  where  a  public  nuisance  consists  in  tha 
location  or  use  of  tangible  personal  property, 
so  as  to  interfere  with  or  obstruct  a  public  right 
or  regulation,  as  in  the  case  of  the  fioat  in  the 
Albany  Basin  (Hart  v.  Albany,  9  Wend.  571) 
or  the  nets  in  the  present  case,  the  Legislature 
may,  we  think,  authorize  Its  summary  abate- 
ment by  executive  agencies,  without  resort  to 
Judicial  proceedings,  and  any  injury  or  destruc- 
tion of  the  property  necessarily  incident  to  the 
exercise  of  the  summary  Jurisdiction  interferes 
with  no  legal  right  or  the  owner.  But  the 
Legislature  could  not  go  further.  It  could  not 
decree  the  destruction  or  forfeiture  of  property 
used  so  as  to  constitute  a  nuisance,  as  a  punish- 
ment of  the  wrong,  nor  even  we  think  to  pre- 
vent a  future  illegal  use  of  the  property,  it  not 
being  a  nuisance  perse,  and  appoint  omcers  to 
execute  its  mandate.  The  plain  reason  is  thai 
due  process  of  law  requires  a  hearing  and  trial 
before  punishment  or  before  forfeiture  of  prop- 
erty can  be  adjudged  for  the  owner's  miscon- 
duct. Such  legislation  would  be  a  plain  usur- 
pation by  the  Legislature  of  Judicial  powers, 
and  under  guise  of  exercising  the  power  of  sum- 
mary abatement  of  nuisances,  the  Legislature 
cannot  take  into  its  own  hands  the  enforcement 
of  the  criminal  or  quasi  criminal  law.  See  opin- 
ion  of  Shaw,  Ch.  </.,  in  Fishery.  McGirr,  supra, 
and  in  Bioten  v.  Perkins,  12  Gray,  89. 

The  inquiry  in  the  present  case  comes  to  this: 
whether  the  destruction  of  the  nets  set  in  viola- 
tion of  law,  authorized  and  required  by  the  Act 
of  18H8,  is  simply  a  proper,  reasonable  and 
necessary  regulation  for  the  abatement  of  the 
nuisance,  or  transcends  that  purfX)8e,  and  is  to 
be  regarded  as  the  imposition  and  infliction  of 
a  forfeiture  of  the  owner's  right  of  property  in 
the  nets,  in  the  nature  of  a  punishment.  Wa 
regard  the  case  as  very  near  the  border  line, 
but  we  think  the  legislation  may  be  fairly  sus- 
tained on  the  ground  that  the  destruction  of 
nets  so  placed  is  a  reasonable  Inctdient  of  the 
power  of  the  abatement  of  the  nuisance.  Tha 
owner  of  the  nets  is  deprived  of  his  property, 
but  not  as  the  direct  object  of  the  law,  but  at 
incident  to  the  abatement  of  the  nuisance. 

Where  a  private  person  is  authorized  to  abata 
a  public  nuisance,  as  in  case  of  a  bouse  built  hi 
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a  highway,  or  a  gate  acrow  it,  which  ohetracta 
and  prevents  his  paawge  thereon,  it  was  long 
aco  held  that  he  was  not  required  to  observe  par- 
ticular care  in  abating  the  nuisance,  and  that 
although  the  gate  might  have  been  opened  with- 
out cutting  it  down,  yet  the  cutting  down 
would  be  lawful  Lodie  v.  Arnold,  2  Salk.  458, 
and  cases  cited. 

But  the  general  rule  undoubtedly  is  that  the 
abatement  must  he  limited  by  necessity,  and  no 
wanton  and  unnecessary  Injury  must  be  com- 
mitted.    8  Bl.  Com.  p.  0,  note. 

It  is  conceivable  that  nets  illegally  set  could, 
with  the  use  of  care,  be  removed  without  de- 
stroyiuff  them.  But  io  view  of  their  position, 
the  dimcuby  attending  their  removal,  the  lia- 
bility to  inlury  in  the  process,  their  compara- 
dvely  amail  value,  we  think  the  Legislature 
could  adjudge  their  destruction  as  a  reasonable 
means  of  abating  the  nuisance. 

These  views  lead  to  an  affirmance  of  the  order 
«f  the  general  term. 

The  case  of  StaU  y.  Snowr,  42^^.  J,  L.  841, 
tends  to  sustain  the  conclusion  we  have  reached. 
The  action  in  that  case  was  trespass,  for  enter- 
ing the  plaintiff's  lands,  bordering  a  non-nav- 
igable strenm  in  New  Jersey,  and  destroying  a 
fish  basket,  in  the  waters  diverted  therefrom, 
placed  for  the  catching  of  fish,  contrary  to  a 
statute.  The  court  held  the  statute  to  be  a 
Justification. 

The  case  of  Williams  v.  BlaekwaU,  2  Hurlst. 
A  C.  88,  arose  under  an  Act  of  Parliament 
which  authorized  the  summary  destruction, 
t^  fish  wardens,  of  what  was  known  as  salmon 


engines,  being  fish  nets  Ret  in  violation  of  the 
AcL  The  case  is  not  an  aulliority  upon  the 
power  of  our  Legislature  under  the  liniitntions 
of  the  State  Constitution,  but  the  legislation 
upon  which  the  action  was  founded  shows  that 
in  a  country  governed  by  the  principles  of 
Magna  Charts,  such  legislation  is  not  deemed 
inconsistent  with  the  fundamental  doctrines  of 
civil  liberty.  It  is  insisted  that  the  provision 
in  the  Act  of  1B88  authorizes  the  destruciion  of 
nets  found  on  the  land,  on  shores  oi  islands  ad- 
lacent  to  waters,  where  taking  of  fish  by  nets 
is  prohibited,  and  that  this  part  of  the  >tatute 
is  in  any  view  unconstitutional.  Upon  this 
premise  it  is  insisted  that  the  whole  section 
must  fall,  as  the  Statute,  if  unconstitutional  aa 
to  one  provision,  is  unconstitutional  as  a  whole. 
This  is  not,  we  think,  the  general  rule  of  law 
where  provisions  of  a  statute  are  separable,  one 
of  which  only  is  void.  On  the  contrary  the 
general  rule  requires  the  court  to  sustuiu  the 
valid  provisious.  while  rejecting  the  others. 
Where  the  void  matter  is  so  blended  with  the 
good  that  they  cannot  be  separated,  or  where 
the  court  can  Judicially  see  that  the  Legislature 
onl^  intended  the  Statute  to  be  cuTorced  in  its 
entirety,  and  that  by  rejecting  part  the  general 
purpose  of  the  Statute  would  be  defeated,  the 
court,  if  compelled  to  defeat  the  main  purpose 
of  the  Statute,  will  not  strive  to  save  any  part 
See  Fisher  v.  McUirr,  supra. 

The  order  granting  a  nets  trial  sftauld  be  oA 
flrmed,  and  judgment  absolute  ordered  for  tKs 
dtfendant  on  Ute  stipulation,  mth  costs. 

All  concur,  except  O'Brien*  J^  not  sitting 
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J.  O.  C.  HAPPLEYE,  Assignee,  etc,  of 
Yoimg  Brothers,  Appt., 

e. 

RACINE  SEEDER  Ca 

(....Iowa....! 

1.  The  rifrltt  to  mMa^sn  a  oontract  under 
Coda,  f  tObi^  giving  the  aasiffnee  a  right  of  action 
in  his  own  name,  does  not  permit  one  who  has 
erdered  machines,  agreeingr  to  give  his  own  notes 
therefor  and  turn  over  as  oollateraJ  any  notes 
taken  by  him  from  purchasers,  to  assign  the  con- 
tract so  aa  to  substitute  another  in  his  stead 
whose  note  must  be  accepted  in  lieu  of  his  own. 

Z*  A  eoBtraet  ftn*  the  sale  of  articles  for 
which  the  purchaser's  note  is  to  be  taken  may  be 
rescinded  on  his  insolvency  before  delivery,  and 
the  seller  cannot  be  oompelled  to  accept  the  note 
etf  the  assignee  for  eredltoia. 

fJaauary  8U  UOOl) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Polk  County  io 
fivor  of  defendant  in  an  action  to  recover  clam- 
ages  for  the  alleged  breach  of  a  contract  for 
the  sale  of  oertun  agricultural  implements* 
J^firmedm 


Kora.— 'Oontraot;  iesclfi8lon« 
y.  Bauder  aowa)  1  L.  B.  A.  eSS, 
fofd(OsL)lIibR.A.8eB8. 
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neCst  to  Osgood 
Kats  V.  Bed- 


Statement  by  Oranjger,  J,: 

Action  for  breach  orcoo tract  In  Che  sale  of 
certain  seeders,  in  which  the  court, without  the 
intervention  of  a  Jury,  fotmd  the  following 
facts: 

''First.  That  prior  to  October  14, 1884.  the 
firm  of  Toung  Bros.,  the  plain tilTs  asstjrnora, 
were  a  copartnership  engaged  princifMlly  aa 
manufacturers'  agents  in  sale  of  agricultural 
implements  throughout  the  State  of  Iowa,  hav- 
ing their  place  of  business  at  the  City  of  Dea 
Moines,  In  said  State.  Second.  That  on  the 
10th  day  of  August,  1884,  the  Rncine  Seeder 
Company,  of  Racine,  Wis.,  the  defendant  liere- 
in,  made  with  said  Toung  Bros,  the  contract 
introdued  in  evidence,  and  marked  'Exhibit 
A,'  as  alleged  in  plaintifTs  petition.  Third. 
That  by  said  contract  the  defendant  sold  to 
Young  Bros,  nine  hundred  Strow bridge  broad- 
cast sowers,  for  which  payment  waa  to  be 
made  by  the  promissory  notes  of  Tcung  Bros, 
as  implements  were  delivered,  and  in  consider- 
ation for  such  purchase  the  defendant  granted 
to  said  firm  the  exclusive  privilege  of  selling 
said  implements  In  the  western  half  of  the 
State  of  Iowa.  Toung  Bros,  were  to  canvass 
said  territory,  and  solicit  written  orders  for 
said  Strowbridge  sower,  io  the  nsme  of  defend- 
ant, using  blank  orders  prescribed  by  it;  snd 
the  orders  thus  taken  were  to  be  turned  over 
to  the  defendant,  and  thereupon  the  imple- 
ments were  to  be  shipped  l^  toe  defendant  to 
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tbe  varfons  purchaserSi  at  the  time  stated  Id 
Bucb  orders.  Young  Bros,  were  further  re- 
quired to  take  promissory  notes  in  settlement 
for  implements  thus  sold,  when  sfiles  were  not 
for  caRb;  and  such  notes  were  to  be  turned 
over  to  the  defendant,  in  addition  to  the  con- 
tracts before  mentioned,  as  collateral  security 
for  tbe  notes  of  Young  Bros.  If  implements 
were  sold  for  cash,  the  same  was  to  be  im- 
mediately applied  by  Young  Bros,  on  tbe  pur- 
chase pnce  of  the  implements  contracted  for. 
Fourth.  That  upon  tbe  faith  of  the  abgve  con- 
tract, Youn^  Bros,  proceeded  to  canvass  the 
territory  assigned  them,  taking  orders  for  tbe 
said  implements,  and  turning  them  over  to  de- 
fendant, and  otherwise  performing  their  part 
of  said  contract,  and  up  to  tbe  14tb  of  October, 
1884,  had  sold  about  throe  hundred  of  said  im- 
plements, at  prices  varying  from  $16.  ^O  to 
$18.75.  Said  contracts  were  identical  in  form 
with  Exhibit  A,  hereto  attached.  Fifth.  That 
on  tbe  14tb  day  of  October,  1884,  the  said 
Young  Bros,  made  a  general  assignment  for 
the  benefit  of  creditors  to  one  Isaac  Hensbie, 
who  continued  to  perform  the  duties  of  said 
assignee  until  his  death,  on  December  8, 1884; 
that  the  record  of  the  instrument  found  on 
pages  Nos.  10.  11,  12  and  18  of  book  No.  154 
of  Chattel  Mortgage  Records,  in  recorder's 
office  of  Polk  County,  Iowa,  introduced  in 
evidence,  is  a  true  cop^  of  said  general  assign- 
ment; that  by  said  assignment  all  rights  under 
said  contract  of  Young  Bros,  with  defendant 
passed  to  said  assignee;  that  the  plaintiff  in  this 
cause  is  the  successor  in  office  to  said  Isaac 
Uensbie  as  assignee  of  said  Young  Bros.,  duly 
appointed  by  the  Circuit  Court  of  Polk  County, 
Iowa,  on  or  about  the  18tb  day  of  December, 
1884.  Sixth,  1  hat  on  the  5th  day  of  Novem- 
ber, 1884,  the  defendant  sent  to  Young  Bros.' 
recent  place  of  business,  by  messenger,  tbe 
letter  of  tliat  date  set  out  in  defendant's  an- 
swer herein,  giving  notice  of  its  refusal  to  go 
on  with  the  contract  before  mentioned;  that 
tbe  defendant  intended  by  the  notice  given  in 
said  letter  to  put  an  end  to  the  contract  entirely, 
and  tbe  same  was  understood  and  treated  by 
tbe  assignee  of  Young  Bros,  as  so  intended; 
that  soon  after  the  service  of  the  above  notice 
tbe  defendants  entered  the  same  territory  which 
bad  been  granted  by  said  contract  to  Young 
Bros.,  made  new  contracts  in  its  own  name, 
with  some  of  the  persons  with  whom  Young 
Bros,  had  contracted  for  tbe  sale  of  said  imple- 
ments, and  sold  large  numbers  of  tbe  same  to 
divers  other  persons  in  said  territory.  Seventh. 
That,  as  soon  as  practicable  after  entering 
upon  bis  duties  as  assignee  of  said  Young 
Bros.'  estate,  the  said  Isaac  Hensbie  sought  legal 
advice  with  reference  to  bis  rights  as  such  as- 
signee under  said  contract,  and  was  advised 
that  be  had  a  right  under  tbe  law  to  go  on 
with  tbe  same,  and  require  performance  thereof 
on  the  part  of  defendant;  and  there  was  evi- 
dence tending  to  show  that  he  thereupon  pro- 
cured an  agent  to  further  canvass  tbe  territory 
named  in  said  contract,  and  was  otherwise  ar- 
ranging to  go  on  with  the  same,  when  be  re- 
ceived said  defendant's  letter  of  November  6, 
1884,  giving  notice  of  its  refusal  to  perform 
said  contract  Such  evidence  was,  in  sub- 
stance, that  said  assignee  called  in  from  tbe 
road  one  William  Qracey,  who  bad  preyiously 
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been  employed  by  lonng  Bros,  to  sell  said 
Strowbridge  sower,  the '  goods  bandied  bj 
Young  Bros.,  in  said  territory;  that  baid  Gracej 
was  subsequently  in  the  city;  and  that  the  ao> 
count-book  kept  by  the  assignee  allowed  an 
account  with  William  Gracey,  in  which  ap- 
peared tbe  following  entry:  "October  20, 1884. 
Commenced  work  at  sixty  dollars  per  month 
and  expenses;"  that  said  Gracey  received 
money  from  said  assignee,  and  subsequently 
took  the  two  orders  for  thirty-five  of  said 
Strowbridire  sowers,  which  were  introduced  in 
evidence,  and  marked  '£xhibit  B'  (22  and  23), 
but  this  was  no  evidence  that  the  defendant 
bad  knowledge  of  these  matters;  that  at  the 
time  said  letter  of  November  5,  1884,  was  re- 
ceived from  tbe  defendant  said  assignee  bad 
not  had  a  reasonable  time  in  which  to  perfect 
arran^ments  for  gping  on  with  said  contract. 
Bkghth.  That  said  Strowbridge  broadcast 
sower  is  a  patented  article,  of  which  defendant 
wan  the  sole  manufacturer.  About  tbe  month 
of  February  or  March,  1885,  however,  a  similar 
sower  was  put  upon  the  market  by  tbe  Joliet 
Wire  Company,  of  Joliet,  111.,  at  less  thnn  this 
contract  price;  but  this  was  considered  by  tho 
defendant  to  be  an  infriniiement  on  the  Strow- 
bridge patent.  Ninth.  That  at  no  time  ha* 
defendant  either  made  or  tendered  to  pl'iintlff, 
or  to  his  predecessor  in  office,  the  said  Isaac 
Hensbie,  or  to  said  Young  Bros.,  any  compen- 
sation whatever  for  the  labor  or  moneys  ez> 
pended  by  them,  or  for  any  portion  of  their 
performance  of  said  contract,  or  made  prof- 
fered in  anv  manner  to  place  the  said  persons, 
or  either  of  them,  in  ttatu  quo.  Tenth.  That 
defendant  never  delivered,  nor  tendered  a  de- 
livery of,  any  portion  of  said  nine  hundred 
Strowbridge  sowers  sold  to  said  Young  Bros., 
although  such  delivery  was  demanded,  to  the 
number  of  said  implements  named  in  said  or- 
ders turned  over  to  said  defendant,  if  such 
orders  constituted  a  demand;  and  said  tlefend* 
ant  refused  to  deliver  any  portion  of  said  im- 
plements, or  to  perform  iis  part  of  said  contract 
m  any  respect  whatever.  But  no  demand  was 
made  upon  defendant  for  performance  of  said 
contract,  unless  tbe  delivery  of  said  orders  con- 
stituted such  demand.  Eleventh.  That  neither 
the  plaintiff  nor  his  predecessor  in  office,  tbe  said 
Isaac  Hensbie,  ever  tendered  the  defendant  any 
security  in  lieu  of  the  promissory  notes  of 
Young  Bros,  agreed  to  be  made,  or  made  ap- 
plication to  the  court  for  authority  to  carry 
out  said  contract,  or  to  recjuire  said  defendant 
to  accept  any  security  in  lieu  of  said  notes,  or 
gave  defendant  any  notice  that  be  intended  to 
carry  out  said  contract." 

As  a  concluKion  of  law,  the  district  court 
found  witb  the  defendant,  and  tbe  plaintiff 
appeals. 

MewTB,  Cnmmiiis  A  Wrli^ht  and  N.  B» 
Raymond  for  appellant. 

MeMT%.  Lehmann  &  Park*  for  appellee: 

In  order  to  obtain  the  contract  Young  Bros. 
represented  themselves  as  solvent  when  in  fact 
they  were  insolvent.  A  party's  false  statement 
of  bis  own  solvency  isgiound  for  rescinding 
the  contract  which  it  induces. 

1 W  barton,  Cont.  §  262;  5  Wait,  Act.  and  Def. 
680,  and  cases  cited;  Ostr<^  Biwnk  FacUfrif  T^ 
Lendrum,  67  Iowa,  678 
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The  partial  performance  which  the  law  oon- 
tiders  as  an  ooetacle  to  reflcission  is  a  partial 
performaDce  as  between  the  parties. 

Bemon  v.  OmmU,  52  Iowa,  187. 

The  requirement  that  parties  should  be  placed 
in  9tatu  quo  as  a  condition  precedent  to  a  rescis- 
sion, does  not  hold  in  cases  of  fraud — these  are 
an  exception  to  the  rule. 

%  Parsons,  Cont.  780;  Hendridi9on  ▼.  Hei^ 
drickmn,  51  Iowa,  68  See  also  Amariean  Wine 
Co,  Y.  Brother,  4  McCrary,  247. 

When  the  buyer  becomes  insolvent,  the  seller 
may  withhold  delivery  of  the  goods  until  he  is 
paid  or  secured. 

MihW9  Hfg,  Go.  ▼.  Day.  50  Iowa,  250;  Ben- 
jamin, Sales,  ^  1016. 

An  assignee  does  not  stand  in  all  respects  In 
the  place  of  his  assignor.  Ue  cannot  in  all 
matters  continue  the  business  of  the  assiflrnor. 
"It  can  only  be  allowed  from  the  necessity  of 
the  case,  and  where  it  is  manifestly  for  the 
benefit  anti  advantage  of  the  creditors  and 
those  interested  in  the  estate." 

Bi^rrill,  Assignm.  pp.  600-608. 

The  trustee  has  a  right  to  elect  to  complete 
the  contract  by  paying  cash  within  a  reason- 
able time. 

2  Addison,  Cont.  p.  488.  See  also  1  Wharton, 
Cont.  ^*  298;  Benjamin,  Sales,  g  1110;  Smith 
▼.  Gordon,  2  N.  Y.  Legal  Obs.  825;  Btreetor  t. 
Bumnar,  81  N.  H.  558. 

Granc^er.  J,^  deliyeied  the  opinion  of  the 
court: 

1.  Ttj  point  receiving  the  principal  atten- 
tion ill  argument  is  a«)  to  the  effect  on  the  con- 
tract of  the  insolvenry  of  Young  Bros.,  and 
the  assigiin.ent  for  the  beaefli  of  their  credit- 
ors. Perhf'.pe  it  may  be  better  stated  as  a 
query,  thus.  Was  the  insolvency  and  assign- 
ment a  justiucation  for  the  defendant  Company 
in  rescinding  the  contract?  The  answer  to  this 
quesliou  11  a  pnictical  determination  of  the  case, 
as  to  the  plaintiiTs  cause  of  action.  Its  con- 
cideratioL  has  led  counsel  for  appellant  to  con- 
sidei  at  some  length  the  law  as  to  the  asaign- 
meot  of  coulracUi,  and  it  is  urged  that  the 
assignment  iu  question  is  within  its  contempla- 
tion A  salient  feature  of  the  case  is  the  man- 
ner oi  method  of  payment  by  Young  Bros,  for 
the  seeders.  The  contract  was  for  900  seeders, 
to  be  delivered  on  the  orders  of  Young  Bros., 
for  which  the  firm  was  to  give  its  notes. 
Young  Bros,  were  to  deliver  the  seeders  to  pur- 
chasers flora  them,  and  settle  for  the  same 
cither  by  receiving  cash  or  notes.  If  cash,  it 
was  to  l>e  turned  over  to  defendant,  to  apply  oa 
the  notes  of  Young  Bros.  If  notes,  they  were 
to  be  turned  over  lo  defendant  as  collateral  se- 
curity for  the  notes  already  given  by  Yotmg 
Bros.  It  is  said  in  argument  that  the  district 
court  held  the  rescission  valid  because,  after 
the  alignment.  Young  Bros,  were  not  in  a 
position  to  give  their  notes  in  pursuance  of  the 
terms  of  the  contract;  from  which  we  infer  this 
view  of  the  court:  That  the  defendant  was 
entitled,  under  the  contract,  to  the  notes  of 
Young  Bn>s.,  aided  collatertilly  by  the  notes 
takeu  by  them  in  the  sales  of  the  seeders.  As 
between  defendant  and  Young  Bros.,  nothing 
less  could  t)e  regarded  ms  a  compliance  with  the 
contract.  It  could  hardly  be  claimed  that 
Y'oung  Bros.,  In  a  settlement  for  the  machines, 
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could  substitute  in  lieu  of  their  note  that  of  an- 
other person  or  firm,  regardless  of  the  question 
of  solvency  or  value,  even  though  aided  by  the 
collateral  notes  as  agreed  upon,  for  the  sole  and 
conclusive  reason  that  their  engagements  are 
for  notes  signed  by  them.  Such  a  rule  needs 
no  elaboration. 

Tlie  argument,  then,  leads  ui  to  the  query. 
Without  reference  to  the  statutory  assignment 
for  the  benefit  of  creditors,  could  Young  Bros, 
have  so  a.<«signed  the  contract,  without  the  con- 
sent of  defendant,  as  to  sul)stitute  another  in 
their  Aead  for  performance,  and  whose  note 
must  be  accejpted  in  lieu  of  theirs  by  the  d»> 
fendant?  This  leads  us  to  consider  the  au- 
thorities cited.  Counsel  for  appellant  quotes 
from  Code.  §  2084,  as  follows:  '^Instruments 
in  writing,  by  which  the  maker  promises  .  .  . 
to  pay  or  deliver  any  property  or  labor,  or  ao- 
knowledges  an^  money  or  labor  or  property  to 
be  due,  are  assignable  by  indorsement  tiiercon, 
or  by  other  writing;  and  the  assignee  shall  have 
a  right  of  action  in  his  own  name."  Counsel 
then  say:  "Under  the  very  broad  language  of 
this  provision,  this  court  has  held  that  all  con- 
tracis  are  assignable,  even  in  cases  where,  bT 
the  terms  of  the  instrument,  its  assignment  is 
prohibited."  add  reference  is  made  to  Moor" 
man  v.  OtUier,  32  Iowa,  188,  and  Firat  NaL 
Bank  V.  Carpenter,  41  Iowa,  618. 

Section  20S4  is  a  part  of  the  chapter  on 
"Notes  and  Bills;"  and  the  section  deals  only 
with  instruments  in  writing,  and  tells  how  thej 
may  be  transferred,  and  who  may  sue  thereon. 
In  botti  of  the  cases  to  which  reference  is  made 
the  court  had  under  consideration  the  validi>  j 
of  the  transfer  of  an  instrument  In  writing  for 
the  payment  of  money;  and  the  language  used 
in  each  case  is  not  too  broad,  if  properly  limit- 
ed by  the  subject  of  its  nppiicalion.  In  M'for- 
man  v.  Collier  the  language  relied  on  is  that 
"all  instruments,  under  our  statute,  are  assign- 
able;" and  the  statement  takes  as  authority  lie- 
vision,  ^  1790,  which  corre^^ponds  with  section 
2084  of  the  Code,  and  the  language  of  the  case 
is  only  as  to  "instruments."  It  does  not  say, 
"all  contracts."  The  cjise  evidently  means  all 
instruments  for  the  payment  or  delivery  of 
money,  property  or  labor,  as  specified  in  the 
section  and  chapter.  The  case  of  First  Nat, 
Banhv,  Car^ienter  was  an  action  on  a  written 
guaranty,  which  was  held  assigiuible;  and  in 
its  discussion  this  languas^e  is  used:  "Gene^ 
ally,  by  the  common  law,  a  guaranty  is  not 
negotiable,  or  in  any  manner  transferable,  so  aa 
to  enable  the  assignee  to  maintain  an  action 
thereon.  .  .  .  But  under  our  Si^itutes  this  and 
every  other  kind  of  contract  is  assignaMe."  It 
cites  for  support  Code,  tijS  2083-2087,  inclusive; 
and  it  is  said  in  the  opinion  that  "even  in  a  case 
where,  by  the  terms  of  the  instrument,  its  as- 
siirnment  is  prohibiied,  it  may  be  a^^signed.** 
The  sections  referred  to  are  the  six  first  stPtiona 
in  the  chapter  on  "Notes  and  Bills,"  which 
chapter,  of  course,  has  reference  to  other  in- 
struments than  notes  and  bills;  and  the  provis- 
ions, in  brief,  as  to  asnignments  are  that  a 
party  entitled  to  recover  on  an  instrument 
or  an  open  account  may  transfer  his  riu:ht 
of  recovery  to  another;  but  there  is  nothing 
in  the  language  of  the  chapter  to  indicate 
a  legislative  intent  to  authorize  a  party  to  a 
contract  by  assignment  to  transfer  his  obliga- 
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tioDi  to  perform  to  a  third  party,  and  thus 
effect  his  release,  without  the  conseDt  of  hia 
obligee. 

Let  ui  suppose  that  A  contracts  in  wrltinjBrto 
render  service,  as  a  traveliog  salesman,  to  B, 
for  a  specified  compensatioo.  Under  the  law, 
if  B  shall  be  indebted  to  A  on  the  contract,  A 
ma^  assign  his  claim.  But  suppose  A  sliould 
assign  his  contract  to  C,  whereby  C  was  to  re- 
ceive the  pay  and  render  the  service.  Must  B 
accept  that?  B  has  contracted  for  the  services 
of  A.  He  is  entitled  to  that;  and,  beforq  B  can 
be  required  to  pay  either  to  A  or  hin  assigns, 
he  must  have  what  he  contracted  for.  The 
law  will  permit  a  person  to  assign  what  is  his, 
either  in  possession  or  by  right  of  action,  but 
not  his  oblifi;atioDS  to  another;  and  such  is  the 
substance  of  the  provisions  of  the  Statutes  on 
the  subJr'Ct  of  assignments  referred  to. 

Thus  we  think  that  Young  Bros,  could  not, 
without  reference  to  the  assignment  for  the 
benefit  of  ci editors,  have  so  assigned  the  con- 
tract in  question,  without  the  consent  of  the 
defendant,  as  to  have  required  defendant  to 
have  accepted  in  lieu  of  theirs  the  notes  of  their 
assignee. 

We  may  then  inquire  if  there  is  anything  in 
the  statutory  assignment  for  the  benefit  of 
creditors  to  change  the  rule?  It  Is  urged  that 
the  statutory  proviMon  as  to  assienments  for 
the  benefit  of  creditors  is  broad  enough  to  en- 
able the  asKii^nee  to  execute  any  contract  that 
might  come  into  his  hands.  The  difflculties  of 
the  case  are  not  with  the  provisions  of  the  Stat* 
ute  as  to  the  authority  ol;  the  assignee.  They 
are  more  with  his  incapadtv  or  indi^poslrion  to 
execute  the  contrart.  We  sliould  not  lose  sight 
of  the  real  qnesiion  under  consideration  by  a 
contemplation  of  what  the  assignee  could  have 
done  if  defendant,  after  insolvency,  had  been 
willing  to  deliver  the  seeders.  It  may  be  con- 
ceded that  the  contract  could  thus  have  been 
executed  by  the  assignee  on  behalf  of  Young 
Bros.  But  the  query  is.  Had  the  defendant 
the  right  to  refuse  delivery  of  the  seeders  after 
insolvency  and  assienment?  In  other  words, 
bad  it  the  right  to  tcrminHte  the  contract?  If 
it  were  a  case  of  insolvency  without  the  assign- 
ment, we  tliiuk  it  would  oe  conceded  on  au- 
thority that  the  obligHtion  to  deliver  could 
only  be  on  a  tender  of  a  ca^h  payment  In  li^'U 
of  notes  agreed  upon.  Pardee  v.  Kanady,  100 
N.  Y.  121, 1  Cent.  Kep.  250. 

Does  the  fact  of  tlie  astsignment  afl'ect  the 
rights  of  the  defendnut?  The  reason  of  the 
rule  in  cases  of  insolvency  is  too  manifest  to 
Deed  explaimtion.  A  person  who  contracts  to 
deliver  property  on  a  credit,  in  anticipation  of 
a  solvent  purchaser,  ouirht  not  to  be  required 
to  deliver  It  after  insolvency,  which  is  a  practi- 
cal confesnion  by  the  purchaser  of  his  inabiliiy 
to  comply  with  the  terms  of  the  contract.  If 
to  tlie  fact  of  insolvency  is  added  that  of  an  as- 
iigninent  for  the  benefit  of  creditors,  wlij 
should  the  rule  be  changed?  If  the  delivery  is 
excused  in  case  of  insolvency  i)ecNiisethepro|>. 
erty  will  not  be  paid  for,  the  same  reasons  exist 
for  excuHini;  the  delivery  after  assignment. 
If  the  insolvent  did  not  possess  a  right  to  en- 
force the  contract  except  hy  cash  payment,  he 
could  convey  no  greater  right  to  his  sssisnee. 
The  sr^rument  deals  with  the  que«tion  of  the 
right  01  appellant  to  a  delivery  of  the  seeders 
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upon  cash  payment  therefor.    To  our  minds, 
the  record  does  not  present  the  questhm  for 
consideration.    The  oontract  was  not  to  pay 
caoh,  but  to  settle  by  note.    After  Insolvency^ 
defendant  was  not  required  to  anticipate  a  readi- 
ness for  cash  pavment;  and,  if  either  Young- 
Bros.  or  plaintiff  desired  to  make  such  payment, 
a  tender  to  that  effect  should  have  been  made. 
Soon  after  the  assignment,  defendant,  as  it 
should.  gaTe  notice  that  because  of  the  insolv- 
ency and  dissolution  of   the  partnership  the- 
contract  was  rescinded.    This  notice  was  to 
Young  Bros.    If  the  assignee  tlien  desired  to- 
pay  in  cash,  and  have  the  seeders  delivered, 
the  proposition  or  tender  should  have  been- 
made.    But  neither  the  pleadings  in  the  case, 
nor  the  findings  of  the  court,  deal  with  this 
question.    The  case  In  the  district  court  seems- 
to  have  been  tried  upon  an  issue  as  to  the  right 
of  the  assignee  to  carry  out  the  contract  oy 
giving  his  note  in  lieu  of  that  of  Young  Bros. 
The  pleadings  and  findings  have  to  do  with  a 
willingness  on  the  part  of  the  assignee  to  carry 
out  the  contract;  but  It  appears  only  to«have- 
been  a  carryine  out  of  the  contract  as  Young 
Bros,  were  authorized  to  do,  and  not  by  pay- 
ments in  cash.    A  reference  to  the  eleventh 
finding  shows  that  the  assignee  has  never  in 
any  manner  Indicated  to  defendant  a  purpose* 
or  desire  to  secure  or  perform  the  contract. 
Insolvency,  In  such  cases,  implies  an  inability 
to  perform,  on  which  the  defendant  might  rely 
until  otherwise  assured. 

Appellant  contends,  with  much  zeal,  that  the- 
mere  fact  of  insolvency  does  not  put  an  end  to- 
the  contract  of  sale;  and  several  authorities  are- 
cited  in  support  of  the  rule.  It  Is  not  necessary 
for  us  to  state  an  opinion  on  a  state  of  facts  so 
brood.  The  case  Re  Phamix  Reeeemer  Steel  Oo.^ 
L.  R  4  Ch.  Div.  106,  cited  by  appellant,  beara 
upon  the  question  of  when  the  facts  will  Justify 
a  seller  on  credit  in  refusinir  to  deliver  becsusft^ 
of  the  subsequent  insolvency  of  the  purchaser^ 
The  facts  in  that  case  are  that  the  Oarnforlk 
Iron  Company,  in  October,  1874,  contracted  to> 
suppiv  iron  to  be  delivered  monthly,  and  to  bo 
paid  for  In  Installments,  but  on  credit.  The 
installments  were  deliven*d  till  in  February,. 
1875,  when  the  purchasing  company  called  a. 
meeting  of  Its  creditore,  and  said  it  was  cany- 
ins:  on  business  at  a  Ions,  and  was  short  of  capi- 
tal, and  asked  for  an  extension  of  time,  whick 
the  creditora  refused.  The  selling  company 
then  refused  to  deliver  the  iron  except  upoiv 
cash  payments,  and  the  purchasing  company 
then  rescinded  the  contract.  The  selling  com- 
pnnv  Uien  asked  for  damage,  which  the  court 
hela  could  not  be  recovered;  liolding  that  there- 
was  no  such  declaration  of  insolvency  as  to> 
justify  the  selling  company  in  refusing  to  de- 
liver. The  syllabus  of  the  case,  which  apiiears. 
to  be  supported  by  the  opinion,  deduces  a  rultt- 
as  follows:  "In  order  to  jus'ify  the  vendore, 
in  such  a  case.  In  exercising  their  right  of  re- 
fusal to  deliver,  there  must  be  such  proof  or 
adniiRAion  of  the  insolvency  of  the  puichasera. 
at  the  time  as  smounts  to  a  declaralion  of  in- 
tent ion  not  to  pay  for  the  goods."  The  case- 
does  not  ap(>ear  to  be  an  authority  against  the- 
right  of  refusal  to  deliver  where  tiie  fact  of  in- 
aolvency  exists,  and  Is  so  evidenced  as  to- 
amount  to  a  declnred  purpose  not  to  psy.  It 
la  the  fact  of  the  insolvency  that  seems  to  ber 
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the  taming  point  in  the  case,  and  that  would 
inrely  aeeni  to  be  the  reasonable  rule. 

The  case  of  Morgan  ▼.  Bain^  L.  R.  10  C.  P. 
15,  also  cited  by  appellant,  was  odc  for  the  de- 
Brery  of  iron  on  credit;  and  the  purchasers 
became  insolvent.  Lord  Coleridflfe,  GK  J,,  in 
hia  opinion,  said:  "It  is  not  disputed  that 
upon  the  occurrence  of  insolvency  the  vendor 
would  not  be  bound  to  deliver  to  the  insolvent 
purchaser  an  installment  of  the  iron  becoming 
due,  without  a  tender  of  the  price."  Brett,  J,, 
in  the  same  case,  said,  without  committing 
himae*.  to  the  theory  that  the  mere  fact  of  in- 
solvency would  per  m  put  an  end  to  the  con- 
tract, that  such  fact,  with  thatt)f  notice  to  the 
seller  of  the  in8oIven<7,  would  Justify  an  aa- 
sumptioD  by  the  seller  that  the  purchaser  In- 
tended to  abandon  the  contract.  The  notice 
upon  which  he  relied,  and  gave  his  adherence 
to  the  holding  in  that  case,  was  the  commence- 
ment of  insolvent  proceedings  under  the  Bank- 
rupt Act  In  this  case  the  fact  of  the  insolv- 
ency is  unqi.e8tioned,  and  a  like  notice  is 
given  hy  an  insolvent  proceeding  for  the  l)en- 
9&X  of  creditor  >.  Hence  it  seems  the  defcnd- 
jnt,  in  this  caa^,  la  within  any  of  the  rules 
citeii.  Ot'.ierauthoriiiea  cited  by  appellant  are 
nc'.  m'ire  favorable  to  his  position. 

3  Defendant  presented  a  counterclaim, 
has. id  on  ar  open  account  alleging  a  balance 
doe  of  $27.08,  as  to  which  the  court  established 
a  claim  agaiuft  tb^  estate  of  Toung  BroA.  for 
|27,  based  OL  the  following*  finding  of  facta: 
"TwelftK  On  defendant's  counterclaim,  the 
court  finds  that  defendant  received  orders 
from  Ynung  Broe.  for  the  goods  mentioned  in 
the  account  under  dates  September  6,  0,  8,  15 
and  1?,  Ih8i;  that  these  orders  were  treated  in 
th^  uaiia;  waj.  the  usual  directions  given  for 
shipping,  and  the  goods  charged  on  Sie  books 
to  loong  BroA.;  Utat  both  of  Toung  Broa. 


were  on  the  witness  stand,  and  neither  of  them 
denied  having  received  the  goods;  that,  the 
balance  of  defendant's  counterclaim  not  being 
denied,  the  defendant  should  recover  the  sum 
of  $827.08,1e8s  the  sum  of  $800  due  the  plaintiff 
for  commission  earned  bv  Young  Bros,  under 
the  contract  of  1888,  declared  on  in  plaintiiTa 
petition." 

It  is  urged  that  the  proofs  are  not  sufficient 
to  sustain  the  finding.  The  argument  con- 
cedes  a  practical  dispute  in  the  testimony,  and 
the  finding  has  the  force  of  a  verdict  by  the 
jury.  The  evidence  is  such  that  we  cannot 
interfere. 

8.  It  is  next  said  that  it  waa  error  to  enter  a 
personal  Judgment  against  the  assitfnee.  The 
assignment  is  in  these  words:  *'Tbe  court 
erred  in  ren>1ering  a  personal  Judgment  against 
the  plaintiff  herein  ror  the  liulance  due  upon 
defendant's  counterclaim,  for  the  reaf^on  that 
auch  Judgment  is  contrary  to  law  and  the  evi- 
dence. Said  defendant  was  entitled  only  to 
the  establinhment  of  his  claim  as  a  crerlitor  of 
said  estate."  The  assignment  is  not  sustained 
by  the  record.  The  Judgment  of  the  court  ie 
merely  the  establishment  of  a  claim  against 
the  estate.  It  is  not  a  personal  Judgment.  It 
would  only  be  subject  to  pro  rata  payment^ 
like  other  claims.  The  wording  of  the  judg- 
ment is  "that  such  be  and  is  herebv  establish^ 
as  a  claim  against  the  estate  of  Younsr  Bros.» 
and  apalnst  the  said  Rnppleye  as  their  aa- 
aignee."  These  words  have  no  other  meaning 
than  the  establishment  of  the  claim. 

It  would  appear  that  appellant  has  based 
this  aasignment  rather  upon  statements  in  the 
abstract  with  reference, to  the  Judgment  than 
upon  record  of  the  Judgment  as  copied  in  the 
abstract. 


GEORGIA  SUPREME  COURT. 


W   H.  PATTERSON,  el  al,  Plfflt,  in  Err., 

Anne  Leckie,  Defendant^  and  Bryan  LAW- 
RENCE, Claimant. 

(....Ga.. ) 

1*  A  eonrt  of  l&w  havliiif  equity  Jnrle- 


diction  cannot  ezerciee  it  without  pleaok 
Ings  suitable  for  the  purpose. 
8.  The  ezerciee  of  a  power  of  appoint* 
ment  by  will  on  the  part  of  one  having  a  life 
interest  In  trust  property  with  power  of  appoint- 
ment as  to  the  portion  remaining  after  her  deaths 
to  ounflrm  title  to  a  person  who  bad  previously 


NOTK.— ^jreeution  of  power  to  appoint  by  uHB. 

A  wife  ma7  have  power  to  appoint  certain  prop- 
erty by  wUI  and  not  by  deed  or  by  deed  and  not 
by  wUL    Rn  Uaryey*8  Estate,  L.  B.  18  Ch.  Div. 

nf. 

If  the  power  authorlae  an  appointment  by  deed, 
its  oiecufion  by  her  may  be  *Mmmediate**  during 
her  lifetime:  If  by  wlU  only,  then  the  disposition  can- 
not take  effect  until  after  her  death.  Bee  H  u  I  me  v. 
l^s&ant,  1  Lead.  Gas.  in  Bq.  4th  Am.  ed.  000:  Bradley 
T.  Wentoott,  13  Vca.  Jr.  445,  451;  Reid  v.  Shergold, 
10  Yes.  Jr.  870, 380;  Anderson  v.  Dawson,  15  Ves.  Jr. 
SB;  Kcntley  ▼.  Thomas,  id.  606;  Rlohards  ▼.  Gham- 
bcra,  10  Ves.  Jr.  580;  Sockett  v.  Wray,  4  Bro.  Ch. 
483;  Lee  ▼.  Mugfrerldge,  1  Ves.  &  B.  118;  Nixon  v. 
Nixon,  2  Jones  ft  La  T.  416:  and  see  Noble  y.  Wll- 
lock,L.  R  8  Ch.  778;  Bishop  v.  Wall,  L.  B.8  Ch. 
Di7. 104: 3  Pom.  Bq.  Jur.  81. 

Tbeeame  formalities  are  not  necessarily  requisite 
to  executing  a  power,  as  in  disposing  of  separate 
property;  the  terms  prescribed  by  the  power  should 
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fumlah  the  criterion.   Schley  v.  MoOeney«  80  M<L 

The  appointee  under  a  special  power  must  be 
competent  to  have  taken  Immediately  from  tho 
donor.  Robinson  v.  Hardcastle,  2  T.  R.  24L 

If  a  married  woman  has  a  life  estate,  and  she  la 
clothed  with  a  general  power  of  appointment  oyer 
the  etirpua  of  the  property,  and  she  exercises  the 
power,  the  appointed  property  Is  not  thereby  made 
applicable  to  the  payment  of  her  debts,  excepting 
only  those  which  are  fraudulent,  that  Is,  her  lia* 
billtles  arising  from  fraud.  Vaughan  y.  Vander- 
stegen.  2  Drew,  165,  863;  Shattock  y.  Shnttock,  L.  EL 
2  Eq.  182, 85  Beay.  489:  Hobday  v.  Peters,  28  Ueay. 
854, 856;  Blatchf ord  v.  Woolley,  2  Drew.  &  8m.  204; 
But  see  London  Chartered  Bank  of  Australia  vw 
Lemprl^re,  L.  R.  4  P.  C.  572;  8  Poti.  Bq.  Jur.  80. 

While  a  wife  may  execute  a  power  of  appoint- 
ment conferred  upon  her,  in  favor  nf  her  husband* 
yet  she  cannot  convey  her  land  direct  ly  to  him  ez« 
ceF)t  as  aUowed  by  Code,  19 18G5, 1886w  Sims  v.  Bay» 
QON.  C.87. 


See  also  16  L.  R.  A.  367. 
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purotaased  it  for  a  Taluable  consideration  from 
the  appointor  and  trustee  under  an  order  of 
court,  does  not  make  the  property  asBets  of  the 
appointor*8  estate  Jiabie  in  equity  for  her  debts. 

8*  Property  disposed  of  by  will  under 
a  poorer  of  appointment  cannot  beheid 
liable  for  the  appointor's  debts  eyen  if  it  other- 
wise miffht  be,  unless  the  appointor^  aaaetsare 
iosuffloieat  to  pay  such  debts. 

(November  18, 1880J 

ERKOH  to  the  Superior  Court  for  Rirhnioncl 
CuuDty  to  review  a  judgment  in  favor  of 
claimant  and  agninst  plaintiff  in  an  action  to 
recover  a  demand  ai^inst  a  decedent's  estate 
out  of  property  alleged  to  be  assets  thereof. 
Affirm 'd. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  Leonard  Phinisy»  for  plaintiffs  in 
error: 

The  execution  of  a  general  power  of  appoint- 
ment converts  the  estate  into  assets  for  the 
payment  of  debts,  and  the  creditor  has  a  pref- 
erence over  the  appointee. 

Cvtiing  v.  Cutting,  20  Hun,  8«0;  TdUmadge 
V.  SiU,  21  Barb.  84;  Uarrison  v.  Battle,  1  Dev. 
&  B.  Eq.  2\ti;Jenney  v.  Andrews,  6  Madd.  204; 
Vauffhan  v.  Vanderetegen,  2  Drew.  165;  1 
Story,  Eq.  Jur.  §  176,  note;  2  Sugd.  Powers, 
28,  29;  2  Wms.  Exrs.  1685;  Schouler,  Exrs.  p. 
222;  4  Kent,  Com.  p.  840;  Clapp  v.  Ingraham, 
126  Mn«s.  200-202;  Johnson  v.  Gushing,  15  N. 
H.  298,  41  Am.  Dec.  694;  Vom.  v.  Duffleld,  12 
Pa.  279  281;  Harford  y  Street,  16  Ves.  Jr.  186. 

The  appointee  will  be  treated  as  a  trustee  for 
the  creditors. 

Johnson  V.  Oushing,  supra;  Leigh  v.  Smith, 
8  Ired.  Eq.  442.  42  Am.  Dec.  182. 

The  court  below  had  before  him  all  the 
papers  and  all  the  evidence,  was  sitting  both 
as  judge  and  jury,  and  could  have  framed  an 
equitable  judgment  or  decree.  No  obji'ction 
was  made  to  the  forum,  the  pleadings,  or  the 
evidence,  in  the  court  below.  It  Is  too  late  to 
make  it  here. 

Furr  V.  Eddleman,  80  Ga.  660. 

Jfr.  Bryan  Cammingf«  for  claimant: 

In  i:r,tndies  v.  Cochrane,  112  U.  8.  851  (28 
L.  ed.  768),  the  court  says  that  under  the  com- 
mon law  "  a  judgment  agninst  the  party  hav- 
ing a  power  of  appointment,  with  the  estate 
vested  in  him  until  and  in  default  of  appoint- 
ment, was  defeated  by  the  subsequent  execu- 
tion of  the  power  in  favor  of  a  mort£ragee." 

See  Cm.  v.  Dvffleld,  12  Pa.  277;  Story,  Eq. 
Jur  §  176.  note  3:  4  Kent,  Com.  840;  Cook  v. 
Walker,  15  Ga.  457,  462. 

Blandfordt  J.,  delivered  the  opinion  of  the 
court: 

On  the  12th  of  March,  1866,  Samuel  Leckie, 
of  Richmond  County,  conveyed  to  John  Cos- 
kery,  as  trustee,  and  his  successors  in  office,  a 
ceriain  tmct  or  parcel  of  land  in  the  City  of 
Auffiiftta,  "in  trust,  for  the  sole  and  separate 
use,  benefit  and  behoof  of  Anna  Leckie,  wife 
of  the  said  Samuel  Leckie,  wholly  free  from, 
and  not  subject  to,  the  debts,  contracts  or  lia- 
bilities, past,  present  or  future,  of  the  said 
Sanuiel  Leckie,  or  any  future  husband  of  the 
said  Anna  Leckie,  for  and  during  the  term  of 
her  natural  life,  and,  on  her  death,  to  such 
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person  or  persons,  or  for  such  purpose  or  pur- 
poses, as  she,  the  said  Anna,  oy  her  last  will 
and  testament,  duly  executed,  may  designate 
and  appoint.  But,  should  the  said  Anna  die 
without  having  made  and  executed  such  last 
will  and  testament,  then  the  said  property,  or 
any  property  which  may  be  tlien  held  iii  lieu 
thereof,  shall  be  equally  divided,  share  and 
share  alike,  between  Samuel  Leckie,  the  son, 
and  Louisa  Jones  Leckie,  the  daughter,  of  the 
said  Samuel  and  Anna,  the  child  or  children  of 
a  deceased  child  to  stand  in  place  of  and  rep- 
resent the  parent/'  And  power  was  given  to 
the  trustee,  with  the  consent  of  Anna  Leckie, 
to  sell  the  property,  the  proceeds  to  be  rein- 
vested in  other  property.  Samuel  Leckie,  Sr.. 
died  July  9,  1874.  Samuel  Leckie,  Jr.,  died 
July  20,  187?,  leaving  issue. 

On  the  14th  of  April,  1886,  the  ludge  of  the 
superior  court,  at  chambers  and  in  vacation, 
granted  an  order  authorizing  the  sale  to  Bryan 
Lawrence  of  the  property  conveyed  by  said 
deed  of  trust,  the  consideration  being  «t2,500, 
and  the  sale  private.  Notice  of  the  application 
for  this  order  of  sale  was  not  given  to  the  minor 
heirs-at-law,  and  they  were  not  present,  or  rep- 
resented by  guardian  ad  litem,  when  the  order 
was  granted.  On  the  15ih  of  April,  1886,  a 
deed  was  made  to  Bryan  Lawrence,  reciting 
that  it  was  in  pursuance  of  said  deed  of  trust  ana 
order  of  court.  This  deed  was  signed  by  Anna 
Leckie  and  by  Luke  Dunn,  trustee.  The 
money  arising  from  the  sale  of  said  property 
was  partly  used  in  paying  off  incumbrances  in 
the  nature  of  taxes  and  judgments  against  the 
trust  property,  and  $500  of  the  same  was  in- 
vestea  in  the  name  of  Luke  Dunn,  trustee,  in 
stock  of  the  Mutual  Real  Estate  &  Building 
Association,  which  stock  the  trustee  obtained 
leave  to  sell  by  an  order  of  the  superior  court, 
granted  on  the  16th  of  December,  18o6.  It  is 
not  known  what  became  of  the  remainder  of 
the  purchase  money. 

On  the  eth  of  February,  1888,  Anna  Leckte 
made  a  will,  in  which  she  devised  to  Bryan 
Lawrence  the  land  already  conveyed  to  him 
under  the  order  of  sale.  On  the  20th  of  Feb- 
ruary, 1888,  she  died.  On  the  18th  of  Decem- 
ber, 1888,  this  property  was  levied  on  under  a 
fi.  fa,  obtained  upon  a  judgment  in  favor  of 
Patterson  &  Co.  against  Anna  Leckie,  July  2, 
1877.  A  claim  was  thereupon  interposed  by 
Lawrence.  The  case  was  submitted  to  the 
judge  of  the  superior  court,  without  the  inter- 
vention of  a  jury,  for  his  judgment  and  decis- 
ion thereon.  Upon  the  trial,  William  H.  Flem- 
ming  testified  that  he  drew  Mrs.  Leckie's  will 
and  was  a  witness  to  it;  that  he  thought  she 
made  it  in  order  to  confirm  the  title  in  Law- 
rence to  the  property  for  which  he  paid  $2,500 
on  the  15th  of  April,  1886;  that  the  witness  at 
the  time  of  said  sale  had  paid  the  proceeds  to 
the  trustee  in  her  presence;  and  that  she  made 
the  will  freely  because  she  thought  she  was 
morally  bound  to  give  a  good  title  if  she  could 
possibly  do  so.  The  court  held  and  decided 
that  Lawrence  got  a  good  title  as  against  the 
creditors  of  Mrs.  Leckie,  and  that  his  claim 
must  therefore  be  sustained.  To  this  judgment 
of  the  court  below  the  plaintiffs  in  execution 
excepted,  and  assigned  error  therein. 

It  is  insisted  by  counsel  for  the  plainti£b  in 
error  that,  inasmuch  as  this  property  was  ooa- 
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weyed  to  a  trustee  for  the  use  of  Mrs.  Leckie 
during  her  lifetime,  with  a  power  of  appoiDt- 
meat  id  her  by  will,  and,  inasmuch  as  she  exer- 
cised that  power  by  her  \(ill,  the  property  was 
assets  for  the  payment  of  lH;r  debts.  Whetber, 
aooordine  to  the  current  of  auihority,  this  prop- 
erty would  be  equitable  assets  for  the  payment 
of  the  debts  of  the  appointor  in  this  case  would 
depend:  (1)  upon  whether  Mrs.  Leckie  bad  an 


any 
;  (2) 


other  property  sufficient  to  pay  her  debts;  (») 
upon  whether  this  power  of  appointment  was 
an  absolute  right  of  property;  and  (3)  upon 
whether  the  appointee  was  a  volunteer,  or  a 
bona  fide  purchaser  of  the  property  appointed 
to  him. 

It  is  yery  manifest,  in  this  case,  that  the 
power  of  appointment  was  exercised  by  the  tes- 
tatrix, on' account  of  the  fact  that  the  properly 
had  been  previously  sold  by  the  testatrix  and 
her  trustee  to  the  claimant,  for  a  valuable  con- 
sideration; and  this  would  take  the  case  out  of 
the  general  rule  that  where  property  is  con 
veyed  to  one  for  life,  with  a  general  power  of 
appointment  by  deed  or  will,  and  such  power 
is  exercised,  the  property  is  converted  into  as- 
sets in  equit  v  for  the  payment  of  the  appointor's 
creditors.  This  distinction  is  clearly  recoc^. 
Dized  in  tho  authorities  hereinafter  referred  to. 
It  is  manifejit  frora  this  record  that  the  power 
of  appointment  was  exercised  in  favor  of  Law- 
rence, because  of  the  purchase  which  he  had 
previouflly  made  from  the  appointor  and  her 
trustet;.  and  for  which  be  had  paid  a  valuable 
consideration;  and,  furthermore,  this  property 
cannot  be  considered  as.sets  of  the  appointor, 
to  as  to  make  it  Hnble  for  her  debts  in  a  court 
of  law.  All  the  aut horities  treat  it  ss  only 
oquitabH  assets.  According  to  most  of  them, 
this  power  o2  appointment  is  such  an  equitable 
relation  to  the  property  as  would  make  it  liable 
in  equity  for  the  appointor's  debts.  Where  the 
powei  of  appointment  is  not  exercised,  all  the 
autb  jri;ietf  asree  that  the  property  is  not  liable, 
either  ii;  law  or  in  equity,  for  the  payment  of 
the  dhlAs  of  thu  person  in  whom  the  power  re- 
^ed. 

The  piaintiflf s  in  error  contend  that,  inasmuch 
4M  equitable  jurisdiclion  is  conferred  upon 
oourle  oi  law  in  this  State,  there  is  no  necessity 
for  them  to  resort  to  a  court  of  equity.  This 
«night  ne  irue  if  the  plaintiffs  in  error  had  had 
plerdinfa  suitable  for  the  purpose,  but  in  this 
case  th>:rt  are  no  pleadings,  except  the  execu- 
tion and  tbe  entry  of  the  sheriff  thereon,  and 
die  claim  interposed  by  the  defendunt  In  error. 


and  the  mere  is<tue,  thus  made  up,  as  to  wheth- 
er the  property  is  or  is  not  subject.  It  is  cer- 
tainly a  proceeding  at  law,  and  not  an  equita- 
ble proceeding.  There  are  no  allei^tions  by 
which  a  court  of  law  could  exercise  the  juris- 
diction of  a  court  of  equity.  Before  a  court  of 
law  could  exercise  such  jurisdiction,  tlu*re  must 
be  sufficient  pleadings  to  authorize  it  to  do  so. 

A  power  of  appointment  is  not  an  absolute 
rififht  of  property.  Holmei  v.  Coghill,  7  Ves. 
Jr.  50(5. 

It  is  not  an  estate,  and  has  none  of  the  ele- 
ments of  an  estate.  Hurfeigh  v.  Glonqli,  52  N. 
H.  267;  QoodiU  v.  BHqham,  1  Bos.  &  P.  197; 
Kiton  V.  Strav),  18  N.  H.  820;  4  Kent,  Com. 
319;  Pulliam  v.  Byvl,  2  St  rob.  Eq.  134;  Liung- 
ston  V.  Murray ^  68  N.  Y.  4b5;  \WUiman  v. 
Uolines,  4  Rich.  Eq.  475. 

An  unexecuted  power  of  appointment  vests 
no  interest  in  the  donee,  whether  annexed  to  a 
particular  estate  or  not,  and  therefore  is  not  as- 
sets for  the  payment  of  the  debts  of  the  de- 
ceased donee.  JlarrUon  v.  BcUtle,  I  Dcv.  &  B, 
Eq.  213. 

We  do  not  decide  whether  the  execution  of 
a  general  power  of  appointment  would  convert 
an  estate  into  assets  in  equity  for  the  payment 
of  debts.  Upon  this  subject  see  Cutting  v.  GuU 
ting,  20  Hun,  860;  Tallmadge  v.  8iU,  21  Barb. 
34;  Harrison  v.  Battle,  1  Dev.  &  B.  Eq.  213; 
Harrington  v.  flarte,  1  Cox,  Ch,  131;  Jenney 
V.  Andrews,^  Madd.  264;  Fleming y,  Buchanan, 
3  De  G.  M.  <&  G.  976;  VavgTian  v.  Vanderstegen, 
2  Drew,  165;  ShaUoek  v.  Shattock,  L.  R.  2  Eq. 
187;  Wale$  v.  Bovodish  (Vt.)  4  L.  R.  A.  819;  1 
Story,  Eq.  Jur.  §  176,  note;  2  Sugd.  Powers, 
28.  29;  2  VYms.  Exrs.  6th  Am.  ed.  1685,  1686. 

In  Qeorge  v.  MiWunke,  9  Voa.  Jr.  190,  and 
Uart  V.  Middlehurst,  3  Atk.  877,  it  is  held  that 
it  is  against  volunteers  only  that  creditors  have 
this  preference  in  equity,  and  a  bona  fide  pur- 
chaser under  a  voluntary  appointee  would  he 
protected.  We  think  the  cases  referred  to  are 
sufficient  to  illustrate  the  rule  we  have  laid 
down  in  this  case. 

We  are  forced  to  the  conclusion  that  the 
judgment  of  the  court  below  is  right:  (1 )  be- 
cause the  proceeding  is  not  an  equitable  pro- 
ceeding to  subject  this  property  to  the  payment 
of  the  debts  of  the  donee;  (2)  because  the  ap- 
pointee in  this  case  was  not  a  volunteer,  but 
was  a  bona  fide  purchaser:  and  (8)  because  it  is 
not  shown  that  deceased  did  not  have  sulficient 
assets  to  pay  plainiitl's  claim. 

Judgmefit  affirmed. 
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(40  Fed.  Rep.  121) 

1.  A  tUle  reading^  **  An  Act  to  Facilitate  the 


Carriage  of  Passengers  and  Property  by  Railroad 
Companies**  is  insufficient,  under  a  constitutional 
provision  requiring  the  title  of  an  Act  to  express 
the  subject  thereof,  to  sustain  a  statute  which, 
after  providing  that  all  railroad  companies  hav« 
Ing  a  terminus  upon  any  navigable  river  shall 
have  power  to  own  water  craft  for  transportation 
across  it,  provides  tliat  no  right  shall  exist  to  con- 
demn any  real  estate  for  landings,  and  that  the 
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fee  nof €•  to  TitasvlUe  Iron  Works  v.  Keystone  Ofl 
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T.)  2  L.  B.  A.  789;  Bvaosville  v.  State  (Ind.)  4  L.  B» 
A.  9a 
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Act  sbal)  apply  only  to  looh  railroad  oompanioB  aa 
owned  the  landinjr  for  such  water  oraft. 

S«  A  statute  j^Tiiiff  to  any  railroad  oom- 

eMiy  that  owns  landings  plaees  the  riifht 
own  water  craft  for  tranaportatiOQ  aorofisa  nav- 
igable river  at  Its  tcrininu8,but  which  declares  that 
no  ricrhtshail  exist  under  the  Act  to  condemn  any 
teal  estate,  and  that  the  Act  shall  apply  odIv  to 
•uoh  companies  as  own  the  landloKS  for  such 
water  craft,  is  In  vlolatlnn  of  the  constitutional 
provision  against  looul  or  special  laws  for  grant- 
ing any  special  or  exclusive  privilege,  immunity 
or  franchise. 

8*  If  constitutional  and  nneonstltn^ 
tional  nrowisions  of  an  Act  are  per- 
fectly cUfltinct  and  separable,  the  former  may 
Stand  though  the  latter  fiilL 

(October  IB,  IBM 

rrXERVENINO  petition  hj  the  St.  Louis  A 
Cairo  and  the  Mobile  &OI1  to  Railroad  Com- 
paDies  for  the  condemDation  of  certaiu  laod  in 
the  possesRioD  of  plaintiffs  as  receivers  of  the 
Cairo,  Yincennes  4k  Chicago  Railroad  Com- 

a,  to  be  used  for  an  incline  and  transfer  boat 
ng.    Judgment  for  petWoneri. 
The  case  sufficiently  appears  in  the  opinion. 
MeMr;  Lansden  A  Leek,  E«  L*  Russell 
and  H.  S.  Greene  for  petitioners. 

Menn,  John  M.  Bntler  and  S*  P* 
Wheeler  fur  the  receivers. 

Allen*  t/l,  delivered  the  following  opinion: 
This  case  has  been  before  the  court,  in  one 
form  and  another,  for  nearly  two  years.  The 
intervening  petitioners  instituled  proceedings  in 
the  Circuit  Court  of  Alexander  County,  111.,  to 
condemn  one  acre  and  a  fraction  of  land,  sit- 
uated belween  the  bank  of  the  Ohio  River  and 
the  water  for  the  purpose  of  building  thereon 
an  incline,  to  be  URed  for  the  transportation  of 
cars  down  to  the  river,  and  thus,  by  means  of 
transfer  boats,  form  an  unbroken  connection 
with  railroads  on  the  other  side,  for  the  benefit 
of  their  through  freierht  and  passengers.  The 
atrip  of  land  sought  to  be  condemned  being  in 
the  possession  of  Thomas  &  Tnicy,  receivers, 
appointed  by  the  court,  of  the  Cairo  &  Vin- 
cenues  Railroad,  and  claimed  by  them  as  the 
pioperty  of  that  corporation,  the  case  was 
transferred  to  this  court,  and  afterwards  a 
hearing  was  had  before  the  district  Judge  and 
a  jury,  resulting  in  a  holding  by  the  court  that 
the  strip  of  land  was  subject  to  condemnation 
for  the  purposes  set  forth  in  the  intervening 

Setition,  and  the  assessment  by  the  Jury  of 
amasres,  to  be  paid  by  the  St.  Louis  &  Cairo 
and  the  Mobile  &  Ohio  Kailroad  Companies,  in 
the  sum  of  $6,000.  Subsqeuently,  upon  argu- 
ment before  the  circuit  and  district  judges,  a 
rehearing  was  granted  in  the  case,  upon  the 
distinct  ground  that  the  Act  of  the  Illinois 
Legislature,  entitled  "An  Act  to  Facilitate  the 
Carriage  and  Transfer  of  Passengers  and  Prop- 
erty  bv  Railroad  Companies,*'  approved  May 
94,  1877,  presented  an  insuperable  barrier  to 
iuch  condemnation.    84  Fed.  Rep.  774. 

Afterwards,  upon  fuitber  argument,  the 
matter  was  postponed,  pending  the  suggestion 
of  the  court  that  the  receivers  sell  to  the  inter- 
vening petitioners  for  a  fair  price,  to  be  agreed 
upon,  so  much  of  the  ground  as  might  be  nec- 
easary  for  the  purposes  of  their  incline.  The 
8t.  liouis  &  Cairo  and  their  leasees,  the  Mobile 
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&  Ohio  Railroad  Company,  bayinir,  aa  they 
port,  wholly  failed,  after  repeated  efforts,  to 
purchase  from  the  receivers  the  land  for  their 
incline,  asked  that  tiie  constitutionalitv  of  the 
Act  of  the  Legislature  before  referrecf  to,  and 
popularly  known  as  the  "  Water-Craft  Act,"  be 
set  down  for  argument.  There  being  no  se- 
rious contention  that  any  other  dlrticnlty  to  the 
condemnation  than  this  Water-Craft  Act  ex- 
isted, and  its  constitutionality  being  challenged 
bv  attorneys  for  intervening  peti:ioner8,  the 
court  set  down  the  question  for  argument,  and 
it  was  ably  and  elaborately  argued,  by  eminent 
counsel,  representing:  the  receivers,  as  well  as 
the  St.  Louis  &  Cairo  Railroad  Company  and 
its  lessees,  the  Mobile  &  Ohio.  Iwfore  the  dis- 
trict judge.  80  much  of  .the  Act  in  question  as 
is  here  necessary  to  be  considered  is  as  follows: 
"  An  Act  to  Facilitate  the  Carriage  and  Trans- 
fer of  Passengers  and  Property  by  Railroad 
Companies. 

"  Section  1.  Be  it  enacted  by  the  people  of 
the  State  of  Illinois,  repre^ente^  in  the  Oeneral 
Assembly,  that  all  railroad  companies  incorpo- 
rated under  the  laws  of  this  State,  having  a  ter- 
minus upon  any  navigable  river  bordering  oa 
this  State,  shall  have  power  to  own  for  ttielr 
own  use  any  water-crait  necessary  in  carrying 
across  such  river  any  cars,  property  or  passen- 
gers transported  over  their  lines  or  transported 
over  any  railroad  terminating  on  ibe  op(Kisite 
side  of  such  river  to  be  traositorted  over  their 
lines;  provided,  that  no  right  shall  exist  under 
this  Act  to  condemn  any  real  estate  for  landing 
for  such  water-craft,  or  for  any  other  purpose. 
And  this  Act  shall  only  apply  to  such  niilroad 
companies  as  own  the  landing  for  such  water- 
craft." 

The  validity  of  this  .Act  is  denied,  and  fhs 
counsel  questioning  its  constitutionality  con- 
tend: 

Fira,  that  it  is  in  conflict  with  the  18th  sectioB 
of  the  4th  article  of  the  Constitution  of  Illinois, 
which  is  in  the  following  langiia^'e:  'Every 
bill  shall  he  read  at  large  on  three  different  days 
in  each  House;  and  the  bill  and  all  amend- 
ments thereto  shall  be  printed  before  the  vote 
is  taken  on  its  final  passage,  and  every  bill  hav>- 
in?  passed  both  Houses  shall  be  signed  by  the 
speakers  thereof.  No  Act  hereafter  passed 
shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title.  But  if  any  sub- 
ject shall  be  embraced  in  an  Act  which  shall 
not  be  expressed  in  the  title,  such  Act  shall  bo 
void  only  aa  to  so  much  thereof  as  shall  not  bo 
so  expressed;  and  no  law  shall  be  revived  or 
amended  by  reference  to  its  tiile  only,  but  the 
law  revived  or  the  section  amended  shall  be  in- 
serted at  length  in  the  new  Act." 

And,  teeond,  that  it  is  in  conflict  with  section 
33  of  the  same  article,  which  providi^:  "The 
Oeneral  Assembly  shall  not  pass  local  or  special 
laws  in  any  of  the  following  enumerated  caaea^ 
that  is  to  say  ...  for  nrnnting  to  any  corpo- 
ration, association  or  individual  any  apecial  or 
exclusive  privilege,  immunity  or  iranchiss 
whatever  " 

TV^ti  if,  that  it  la  In  conflict  with  article  11» 
g  14,  of  the  State  Constitution  of  1870,  whick 
reads  aa  follows:  '*The  exercise  of  the  power 
and  the  right  of  eminent  domain  shall  never  bo 
RO  construed  or  abridged  as  to  prevent  the  tak> 
Ing  by  the  General  Aiaembly  of  lbs  pfoper^ 
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aod  fnncbises  of  iDCorpomted  companies,  al- 
ready organized,  and  subjecting  them  to  the 
pnblic  Deoessity,  the  same  as  of  individuals." 

lo  addition  to  these  objections,  it  is  contend- 
ed that  the  Act  is  also  repugnant  to  the  spirit 
and  import  of  the  State  and  Federal  Constitu- 
tions, intended  to  secure  equality  of  rights  to 
every  citizen,  natural  and  corporate.  Qrave 
and  important  constitutional  questions  are  thus 
brought  before  the  court,  and  its  decision  upon 
them  demanded. 

It  is  with  extreme  unwillingness  that  a  fed- 
eral court  will  asfiume  to  hold  as  void  the  Acts 
of  the  Legislature  of  a  Slate,  especially  when 
such  Acts  have  not  been  passed  upon  bv  the 
state  court  And  if  any  well-srounded  doubt 
exists  as  to  their  const ituiionsiity,  whenever  by 
any  system  of  fair  reasoning  any  possible  con- 
structiou  that  is  consistent  with  retison  can  be 
given  by  which  the  courts  can  hold  them  con- 
sUtutionnl,  and  give  such  interpretation  to  the 
statutes  as  to  maks  them  valid,  they  will  al- 
ways do  so.  But  courts,  liowever  unpleasant 
the  duty,  will  always,  when  properly  called 
upon,  considerately  review  the  acts  of  a  co- 
ordinate branch,  and,  while  hesitating  to  hold 
them  void  fur  uuconstitulionality,  yet,  when 
th^  find  them  in  bold  defiance  of  the  Consti- 
tution, seeking  to  override  some  valuable  right 
or  privilege  of  the  citizen  or  of  the  public,  will 
not  shrink  from  the  performance  of  the  high 
du^  imposed  upon  them  by  the  law. 

The  first  objection  ansuea  to  the  validity  of 
a  portion  of  the  Water-Ciaft  Act,  namely,  that 
it  embraciHl  subjects  not  expressed  in  the  title, 
must  be  tested  and  disposed  of  by  the  decisions 
and  their  analogies  or  the  Supreme  Court  of 
Illinois,  this  13th  section  of  the  4th  article  of 
the  State  Constiiulion  having  repeatedlv  been 
before  that  tribunal  for  exposition  ana  inter- 
pretation. The  object  of  the  constitutional 
provision  was  praiseworthy.    Its  evident  pur- 

Ee  was  to  prevent  fraudulent  and  vicious  leg- 
tion,  by  requiring  the  liile  to  give  a  fair  in- 
dication of  the  substance  of  the  Act, — such  a 
eertain  indi&ition  as  would  notify  members  of 
the  Leprisiature,  the  public  at  lar^e,  and  more 
particularly  all  persons  having  an  mterest  in  the 
matter,  of  the  contents  of  the  Act,  so  as  to  put 
them  on  their  guard.-   Whenever  the  title  of 
the  Act  has  a  scope  so  clear  as  to  indicate  its 
geneml  purpose,  then  its  more  specific  purposes 
msy  be  left  to  the  body  of  the  Act  itself.    The 
title  of  this  Act  is:    "To  Facilitate  the  CarrUge 
and  Transfer  of  Passengers  and  Property  by 
Bailroad  Companies."   This  title,  it  must  tie 
confessed.  Is  at  once  captivating  and  delusive. 
The  entire  public  would  most  likely  unite,  and 
the  desire  become  a  common  one,  to  facilitate 
the  carriage  and  transfer  of  passengers  and 
property  by  railroad  companies,  but  not  the 
slightest  intimation  is  given  as  to  the  means  to 
be  employed  whereby  this  transfer  is  to  be  fa- 
cilitated.   Indeed,  it  would  seem  diflScult,  by 
any  combination  of  wordR,  to  make  a  title  to 
toy  Act  more  general.    The  body  of  the  Act 
antborizes  all  railroad  companies,  having  a  ter- 
mioos  upon  an^  navigable  river  bordering  on 
the  State  of  llhnois,  to  ovm  for  their  own  use 
soy  water-craft  necessary  in  carrying  across 
nch  river  any  cars,  property  or  passengers 
tiansported  over  their  lines,  or  transported  over 
toy  railioad  terminating  on  the  opposite  side 
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of  such  river,  to  be  transported  over  their  lines, 
with  a  proviso  that  no  right  shall  exist  under 
the  Act  to  condemn  any  real  estate  fur  a  land- 
ing fur  such  water-craft,  or  for  any  other  pur- 
pose, and  that  the  Act  itself  shall  only  apply 
to  such  railroad  companies  as  own  the  landing 
for  such  water  craft.  It  is  assumed  that  this 
Act  confers  a  new  power  on  railroad  compa- 
nies,— that  of  using  and  owning  water-craft  to 
transfer  freight  and  passengers  across  the  river; 
and  it  may  be  assumed  that  it  also  takes  away 
from  certain  railroad  corporations  rights  witn 
which  they  had  become  vested  under  the  Gen- 
eral Incorporation  Law  of  the  State,  particu- 
larly the  power  to  make  such  terminal  enlarge- 
ments, and  variations  of  their  terminal  privi- 
leges, not  constituting  a  new  enterprise,  as  the 
commerce  of  the  country  and  the  traffic  of  their 
roads  require.  It  cannot  be  well  questioned 
that  railroads,  whose  lines  terminated  on  the 
bank  of  one  of  the  navigable  rivers  bordering 
on  this  State,  where  their  business  required  i^ 
had  the  power,  prior  to  the  Water-Craft  Act  of 
1877,  to  extend  their  tracks,  or  build  dde 
tracks,  to  the  edge  of-  the  water,  and  condemn 
land  subject  to  condemnation  for  that  purpose. 
Under  this  Act  railroad  companies  cannot  con- 
demn land  at  all,  however  necessary  it  may  be, 
to  reach  the  water. 

After' such  examination  and  reflection  as  I 
have  been  enabled  to  bestow  on  the  question,  I 
am  unable  to  reach  the  conclusion  that  the  title 
of  this  Act  fairly  or  sufficiently  gives  notice  or 
information  of  the  scope  and  substance  in  the 
body,  or  indicates  with  reasonable  certainty  the 
purposes  intended  to  be  e£Fected;  but,  on  thecon- 
trarv,  I  am  clearly  of  opinion  that  the  title  is 
misleading,  and  not  as  broad  as  the  Act.  This 
view  Is  supported  by  the  following  authorities: 
People  V.  MeOen,  82  DI.  182;  Loel^rt  v.  Qajf 
lard,  61  111.  276;  FeopU  v.  Wrig/it,  70  111.  888; 
People  V.  Institution  of  Protestant  Deaeonesaes, 
71  111.  229;  Middleport  v.  JEtna  L,  Im.  Co,  82 
in.  565;  Pmle  v.  Hazelwood,  116  111.  827.  8 
West.  Ren.  588;  Leaeh  v.  People,  122  HI.  421, 
10  West.  Rep.  617;  Doleee  v.  Pierce,  124  111.  140, 
18  West.  Uep.  866;  Cooley,  Const.  Lim.  147-151. 

The  second  point  argued  in  connection  with 
the  alleged  invalidity  ot  the  Legislative  Act  pre- 
sents a  most  important  question:  Docs  the 
Water-Craft  Act  grant,  and  was  it  intended  to 
grant,  any  special  or  exclusive  privilege,  im- 
munity or  franchise  whatever  to  any  corpora- 
tion? If  it  does,  it  is  special  legislation,  pro- 
hibited by  the  Constitution.  The  fundamental 
idea  of  the  authors  of  the  Constitution,  ex- 
press^l  in  a  declaration  dear  and  explicit,  was 
doubtless  to  secure  some  reasonable  decree  of 
equality  and  uniformity  of  right  and  privilege 
between  the  different  railroads  in  the  State, 
which  are  required  to  perform  important  serv- 
ices to  the  public.  In  the  first  part  of  the  Act 
under  considera^on  no  principle  of  uniformity 
of  right  or  privilege  is  violated.  All  railroad 
companies  incorporated  under  the  laws  of  the 
State,  having  a  terminus  on  any  of  the  navigar 
ble  rivers  on  its  borders,  are  given  power  to 
own  for  their  own  use  water-craft  necessary  in 
carrying  across  such  river  cars,  property  or 
passengers  transported  over  their  lines,  or  trans- 
ported over  any  railroad  terminating  on  the  op- 
posite side  of  such  river,  to  be  transported  over 
their  lines.    It  has  already  been  mentioned  that 
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the  concessioTi  seems  to  have  been  mnde,  on  the 
argument,  of  the  gianiof  a  Dew  power  to  the 
class  of  Illinois  railroads  terminating  on  bor- 
dering Davisable  waters.  Up  to  the  approval 
of  the  Act  in  question,  these  railroads,  by  the 
Ckneral  Incon)omtion  Act,  with  the  view  of 
merely  enlanring  their  terminal  facilities,  bad 
the  undoubted  right  of  going  to  the  water,~to 
transports  or  ferry  boats.  It  was  because  they 
did  not  possess  the  power  to  own  and  use  such 
transports  or  ferry-boats  back  and  forward  be- 
tween terminal  points  on  opposite  sides  of  these 
rivers  that  the  Legislature  was  appealed  to,  and 
the  new  power  given.  The  Legislature,  in  an 
swering  this  appeal,  did  a  wise  thing,  in  the 
first  clause  of  tlie  Act,  by  grantrng  to  these  rail- 
road corporations  the  privilege  of  ferrying, — 
caiTying  goods  and  passengers  through,  on 
through  cars,  putting  them  on  boats  and  trans- 
ferring them  across  the  river,  and  expediting 
railroHd  business  and  accommodating  the  pub- 
lit  by  simplifying  the  number  of  intervening 
ageiicVds. 

The  Act,  however,  seems  to  have  gone  much 
further  than  the  interests  of  commerce  or  of 
the  pub'ic  demanded.  The  parties  seeking  this 
legislative  aid, — a  ferry  franchise,  in  addition 
to  a  railroad  franchise. — were  not  satisfied  with 
a  general  grant  of  power  to  all  railroads Jiaving 
the  same  terminus,  but  sought  to  accomplish 
the  double  purpose  of  getting  this  new  power 
for  themselves,  and  keeping  everybody  else 
from  getting  it,  as  far  as  they  could.  By  pro- 
viding that  no  railroad  company  should  be  giv- 
en i)ower  to  condemn  land  for  a  landing  for 
such  water-craft,  and  that  the  Act  should  only 
apply  to  such  companies  as  own  the  landing 
for  such  water-craft,  the  objectionable  and  vi- 
cious features  of  this  legislation  clearly  appear. 
The  new  power  enabled  railroad  companies 
owning  land  for  a  landing  to  own  and  use 
^ater-craft  necessary  in  ferrying  passengers 
and  property  across  a  river,  but  disabled  com- 
panies not  owning  such  land  from  exercising 
this  most  important  franchise  or  privilege.  I 
have  had  occasion  before  to  state  that,  under 
the  General  Incorporation  Act,  railroad  corpo- 
rations, whose  lines  terminated  on  a  bordering 
navigable  stream,  had  the  power  to  go  to  fer- 
ries, when  they  did  so  by  merely  enlare;ing 
their  terminal  facilities;  but  the  portion  of  the 
Act  now  being  considered  takes  away  an  exist- 
ing power,  by  declaring  that  they  shall  not  ex- 
ercise the  power  of  eminent  domain  to  the 
extent  of  getting  down  to  a  ferry-boat;  that 
they  can  neither  use  a  transfer  boat  nor  get  to 
a  landing.  The  additional  power,  or  enlarged 
franchise,  to  own  and  use  boats  to  carry  freight 
and  passengers  across  the  river  is  limited  "to 
such  railroad  companies  as  own  the  landing  for 
such  water- craft"  Corporations  not  fortunate 
enough  to  own  the  land,  it  may  be  in  conse- 
quence of  a  refusal  by  rival  corporations  to  sell 
vhat  they  do  not  need  for  their  own  purposes, 
are  denieid  alike  the  privilege  of  owning  water- 
craft  and  of  condemning  land  to  reach  a  ferry- 
boat which  may  be  used  or  owned  by  others. 
It  cannot  be  denied  that  the  operation  of  this 
part  of  the  Act  is  partial  and  unequal. 

Here  are  two  railroad  companies, — ^the  Cairo 
A  Vincennes,  represented  by  the  receivers, 
Thomas  &  Tracy,  and  the  St.  Louis  &  Cairo, 
by  intervening  petitioners, — both  terminating 

7L.R.A. 


on  the  bank  of  the  Ohio  River  at  Cairo.  Ther 
owe  a  common  duty  to  the  public,  and  this 
duty  grows  correspondingly  with  the  demands 
of  commerce,  and  public  necessity  and  con- 
venience. The  Cairo  &  V  incennes  answers  the 
demand  of  the  public  for  boats  transferring 
across  the  river  cars,  freight  and  passengers 
connecting  on  the  opposite  side  with  other  rail- 
road lines,  and  thus  securins:  unbioken  trans- 
portation. The  6L  Louis  &  Cairo,  when  called 
on  for  a  similar  service,  is  unable  to  respond. 
It  avows  its  willingness  to  do  so,  and  its  anx- 
iety to  discharge  its  duty  to  the  public,  but  it 
does  not  own  tne  land  for  a  landing  for  trans- 
fer-boats. The  owner  of  this  land,  the  Cairo 
&  Vincennes,  will  not  sell  it,  and  this  Water- 
Craft  Act  prohibits  its  condemnation.  Is  it  not 
perfectly  manifest  that  the  Cairo  &  Vincennes, 
under  this  Act,  enjoys  a  special  privilege  or 
immunity  over  the  St.  Louis  &  Cairo?  Or,  to 
put  it  differently,  are  not  all  the  railroads  not 
owning  land  for  a  landing,  %nd  unable  to  pur- 
chase the  same,  discriminated  against,  and  a 
special  privilege  granted  to  such,  and  such 
only,  as  own  the  landing?  If  in  this  contro- 
versy only  these  two  Railroad  Companies  were 
interested, — if  it  were  a  contest  of  mere  private 
rij^ht  between  them,— different  considerations 
might  arise.  But  they  are  both  "railroad  com- 
panies, incorporated  under  the  Laws  of  this 
State,"  enjoying  franchises  to  be  used  in  the 
interests  of  the  public.  The  one  owning  the 
landing  would  in  all  probabililv  promibe  the 
public  to  serve  it  efflcienily,  faithfully  and 
cheaply;  but  the  public,  unwilling  to  accept 
such  assurances,  very  properly  demand  that  all 
the  avenues  for  the  transaction  of  the  commerce 
of  the  country  be  kept  open,  and  that  no  agen> 
cy  be  crippled  which  has  for  its  object  the  pro- 
DQOtion  of  the  public  interests. 

In  the  discussion  of  this  question,  counsel 
for  the  receivers  emphasized  the  argument  that 
the  Legislative  Act  could  be  upheld  upon  the 
ground  that  railroad  companies  terminating 
on  a  river  bordering  on  a  State,  and  owning  a 
landing  for  water  craft,  constitute  a  class:  that 
the  Legislature  intended  to  classify  railroads 
terminating  on  navigable  bordering  streams 
into  such  as  owned  land  for  a  landing  for 
water-craft  and  such  as  did  not,  and  that  a  raiU 
road  corporation  not  owning  a  landing  for 
water-craft  can  only  claim  such  privilege,  im- 
munity or  franchise  as  belongs  to  any  other 
company  or  corporation  in  that  class.  A  num- 
ber of  authorities  were  cited  to  sustain  thia 
view;  among  others  Chicago,  B,  db  Q.  B,  Co,  v. 
lawa,  94  U.  S.  155  [34  L.  ed.  U]. 

This  position  cannot  be  sustained,  nor  do  the 
authorities  referred  to  support  it.  There  is  but 
one  classification  of  railroad  companies  under 
the  Act,  and  that  is  such  as  have  "a  terminal 
upon  any  navigable  river  bordering  on  thia 
Sta'e." 

The  supreme  court,  in  94  U.  8.  ntpra, 
quotes  approvingly,  an  Iowa  case  being  under 
consideration,  from  McAunirJi  v.  MiatlMippiS 
M.  B.  Co,  20  Iowa,  848,  wherein  it  is  said: 
"These  laws  are  general  and  uniform,  not  be- 
cause they  operate  upon  every  person  in  the 
State,  for  they  do  not,  but  because  every  per- 
son who  is  brought  within  the  relations  and 
circumstances  provided  for  is  affected  by  the 
law.    They  are  general  and  uniform  in  their 
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opention  npon  all  penoTis  Id  tbelike  situation, 
ind  the  fact  of  tlieir  being  general  and  uniform 
b  not  afTerted  l>y  the  numlMT  of  persons ivithin 
Ibe  scope  of  tbeir  operation."  "Tlie  Statute" 
(of  Iowa),  says  Chief  Jvtttiee  Waite,  * 'divides 
the  railroads  of  the  State  into  classes,  according 
to  businebs,  and  establisbes  a  maximum  of 
rates  for  each  of  tbe  classes.  It  operates  uni- 
formly on  each  claas,  and  this  is  all  the  Consti- 
tDtion  requires." 

It  seems  probnble  that  the  authors  of  tbe 
Act  under  consideration  prepared  it  with  ref- 
erence to  this  docliineof  classification.  But  it 
gives  tbem  no  support  Every  privilege,  im- 
munity or  franchit«  enjoyed  or  used  by  one 
railroad  conipany  terminating  on  the  Ohio 
River  at  Cairo  should  be  extended  to  every 
other  railroad  terminating  there.  It  is  impos- 
sible, bv  any  fair  reasoning,  or  upon  an^  prin- 
ciple of  justice  to  tbe  public,  to  sustain  the 
contention  that  one  of  these  railroad  corpora- 
tions losis  an  almost  invaluable  privilege  of 
serving  the  public  because  only  of  not  beiug 
able  to  pui  chase  laud  for  a  transfer  or  ferry 
landing.  All  the  incorporated  railroad  com- 
panies terminating  at  Cairo  exercise  their  fran- 
chises by  virtue  of  grants  from  the  sovereign 
power.  The  (State,  m  granting  the  charters, 
necessarily  in  every  instance  reserved  tbe  right 
to  n  gulate  ar.d  control  tbe  corporatii  ns  in  the 
public  interest.  "So  one  or  more  of  these  com- 
panies can  be  permitted,  under  the  semblance 
of  a  state  gnint  or  authority,  to  exercise  rights 
ard  priviU'gfS  in  connt-ction  with  facilitating 
the  commerce  of  the  country  which  are  denied 
to  others.  Aisd  if  tbe  exercise  of  such  power 
and  autlioritv  by  the  one  or  more  is  rightful, 
the  denial  of  the  same  immunities  ana  priv- 
ileges to  others  Ls  illegal  and  oppressive;  and 
any  Act  pretending  to  confer  authority  for 
such  dij:criniimition  is  void.  Tbe  Water-Craft 
Art,  tliireforc,  has  not  only  a  false  and  deceit- 
ful tiile.  but  ita  puipose  was  to  confer  special 
privik'jre  ufxin  certain  corporations,  and  to  de- 
ny to  others  of  the  same  class  the  exercise  of 


tbe  same  rights.  The  following  autboHties  are 
referred  to  in  support  of  this  view,  that  the 
Act  is  in  conflict  with  tbe  22d  section  of  tbe 
4th  aiticle  of  the  Constftuiion  of  Illinois. 
IfYffe  V.  Partridge,  82  111  273;  Peopfe  v.  Cooper, 
83  111.  686;  People  v.  Meech,  101  III.  200;  Mill' 
eU  V.  People,  117  111.  806.  5  West.  Kep.  165; 
Cooley.  Const.  Lim.  880-396. 

The  views  already  expressed  and  tbe  conclu- 
sions reached  render  it  unnecessary  to  consider 
the  14tb  section  of  article  11  of  the  Constitu- 
tion of  1870.  or  the  2d  section  of  the  4i  h  article 
of  the  Constitution  of  the  United  States,  both 
of  which  have  been  referred  to  as  authority 
against  tbe  validity  of  the  Act  in  question. 
They  were  cited  to  sustain  the  position  that  a 
statute  is  unconstitutional  which  selects  paitio- 
«1ar  (Arsons,  natural  or  corporate,  from  a  class 
or  locality,  and  sublects  them  to  peculiar  rules, 
or  imposes  upon  them  special  obligations  or 
burdens,  from  which  others  in  tbe  same  local- 
ity or  class  are  exempt.  This  position  is  so 
nearly  self  evident  as  not  to  require  authority 
to  support  it.  In  my  view,  the  protisions  of 
the  Water-Oraft  Act,  limiting  the  rioht  to  own 
and  V9e  boats  and  water-craft  to  turn  railroad 
eompanien  as  own  the  real  estate  for  a  landing, 
and  withholding  tbe  right  from  companies  not 
owning  the  land  for  a  landing,  are  obnoxious 
to  both  objections  urged  against  its  constitu- 
tionalitv,  and  cannot  be  upheld  as  valid  or  bind- 
ing. Of  course  this  conclusion  in  no  manner 
anects  provisions  of  the  Act  which  are  consti- 
tutional. Tbe  constitutional  and  unconstitu- 
tional provisions  of  this  Act  are  perfectly  dis- 
tinct and  separable,  so  that  the  first  may  stand, 
though  the  latter  fall. 

The  salutary  and  useful  provision  permitting 
all  Illinois  railroad  companies  terminating  on 
any  navigable  river  bordering  on  the  State  to 
own  and  use  water  craft  as  a  means  of  increas- 
ing their  capacity  to  serve  the  public  is  unex- 
ceptionable; but  tbe  proviso  restricting  tbe  use 
of  this  additional  franchise  to  compamea  own- 
ing laud  for  a  landing  is  void. 


MINNESOTA  SUPREME  COURT. 


Jobn  WOOD,  Jr.,  Bespt., 

V. 

8T.  PAUL  CITY  R.   CO..  Impleaded, 

etc.,   Appt,, 


A.  &  P.  ROBERTS  &  Ca,  Bespit., 
SAME.  Appt, 


Robert  ALLISON  et  al,,  Eespts,, 

V. 

SAME.  AppL 

(....Minn ) 

*1.  Whether  the  authority  of  notaries 
public  to  administer  oaths  be  of  statutory 
oriioD.  or  founileU  un  oustoroary  law,  it  Is  now 
Voiversai,  anil  siiould  be  Judlolally  reoofrnlzed  as 
one  of  their  geneml  powers,  and  affidavits,  au- 
tbencioated  by  tbe  official  seals  of  nouuries  ot 

*H6ad  notes  by  Mxxchbll,  J. 
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other  States,  placed  on  tbe  same  footing  as  their 
authentioations  of  oommerclol  documents. 

8.  An  affidavit  to  a  statement  of  ae- 
connt  fbr  a  mechanics*  lien,  under  Gen. 
Stat.,  chup.  90,  swora  to  bet  ore  a  notary  in  an- 
other Stiite,  and  authenticated  by  his  official  seal. 
is  sufficient. 

(January  20, 1800.) 

APPEAL  by  defendant,  Tbe  St.  Paul  City 
liailway  Company,  from  orders  of  tbe  Dis- 
trict Court  for  Ramsey  County  denying  its  mo- 
tions for  new  trial  in  acitoos  to  enforce  certain 
allei^d  mechanics'  liens  in  wbich  judgments 
bad  l>een  eotere<l  for  plaintiffs.    Ajfirmed. 

Tbe  cases  sufficiently  appear  in  tbe  opinion. 

Mr,  H.  J.  Horn,  for  appellant: 

Such  a  lien  is  tbe  creature  of  statute  and  can 
only  exist  by  virtue  of  a  compliance  with  its 
provisions. 

Bugg  V.  Uoorer,  28  Minn.  404. 

The  oath  of  the  claimant  or  his  agent  verify- 


ISO 
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ing  the  acroant  or  claim  is  an  iDdispeDsable  re- 
quisite of  the  Statute. 

^  7,  chap.  90,  formula  in  §  18,  Id.;  CMman  ▼. 
GoodnaiD,  88  Minn.  9. 

The  oath  required  implies  an  oath  admin- 
istered by  an  officer  atithorized  so  to  do,  by  the 
laws  of  Minnesota,  and  administered  within 
bis  jurisdiction. 

The  Statutes  of  this  State  have  In  several  in- 
stances given  foreign  notaries  power  to  act. 
But  not  in  a  case  such  as  the  present. 

See  Gen.  Stat.  1878.  cbap.  26,  g  7;  chap.  78, 
85,  86;  chap.  40,  $  7,  subd.  2. 

Expressf'o  uniu$  est  exdurio  altertut. 

The  State  obviously,  to  prevent  inconvenience 
to  nonresident  claimants,  authorizes  an  agent 
to  make  the  oath. 

See  ^  7,  chap.  90;  Clark  r,  8chatz,2fmnfl, 
800;  2  Jones,  Liens,  g  1451;  Benedict  v.  Ilall,  76 
N.  C.  113;  Kirksey  v.  Hatee,  7  Port.  (Ala.)  629; 
Chandler  v.  Hanna,  78  Ala.  890. 

Mensre.  Roffers*  Hadley  ^  SelmeSt  for 
Wood  and  Roberis«/a/.,  respondents: 

A  notary  public  is  not  merely  an  officer  0I 
the  country  oy  which  he  it  appointed  and  in 
which  be  is  authorized  to  act,  btit  be  is  an  of- 
ficer recognized  bv  all  countries;  and  especial 
importance  has  always  been  attached  to  the 
office  for  the  reason  that  certain  official  acts 
performed  by  him  within  the  territoiy  foi 
which  he  is  appointed  are  recognized  as  au- 
thoiitative  the  world  over;  and  among  the  act^ 
which  he  is  thus  recognized  as  having  the  au- 
thority to  perform  is  that  of  administering  an 
oath. 

Brooke,  Notaries,  p.  19;  CoU  v.  Sherard,  11 
Bxch.  482;  Omealy  v.  NewOl,  8  East,  804;  Hag- 
ffitt  V.  Iniff,  5  DeG.  M.  &  G.  910;  Ej-  parte 
"Worsley,  2  H.  Bi.  275;  Walrond  v.  Van  Mosei,  8 
Mod.  821. 

It  is  generally  recognized  in  the  courts  of 
this  country  that  affidavits  may  be  taken  be- 
fore notaries  public  in  the  other  StateK,  and 
that  they  have  the  same  effect  and  authen- 
ticilY  as  if  taken  in  the  State  where  they  are 
used. 

p<  ConoUp  V.  Riley,  25  Md.  402;  Stephens  v.  Wil 
liame,  46  lo^a,,  5-10,  Denmead  v.  Afaaek,  2  Mc- 
Arth.  477,  nflowt  v.Menasha,  11  Wis.  562; 
MarsIuiU  v.  Aiott,  13  Johns.  423;  Tucker  v. 
Ladd,  4  Cow.  47;  Uniud  Statet  v.  Libby,  1 
Woodb.  &  M.  221. 

The  notary  public  being  an  officer  recoffnized 
the  world  over,  his  S"al  proves  itself,  ana  it  is 
not  necessary  that  il  should  be  authenticated. 

Conoily  V.  liileyt  Stephens  v.  Williams  and 
Fellows  V.  Meneu/ta,  sujira. 

In  the  absence  of  any  evidence  upon  the  mat- 
ter, the  presumption  would  be  that  the  laws  of 
Pennsylvania,  like  the  laws  of  our  own  Slate, 
authofize  notaries  public  to  administer  o«uhs. 

Cooper  V.  Heanei/,  4  Minn.  528;  Brimhall  v. 
Van  Campen,  8  Minn.  18;  Conolly  v.  Riley,  su- 
pra; Ra])e  V.  Jleaton,  9  Wis.  828;  Walsh  v.  Dart, 
12  Wis,  635:  Shumway  v.  Leakey,  67  Cal.  458; 
Marsters  v.  J^ish,  61  Cal,  622;  Hickman  v.  AU 
paugh,  21  Cal.  226;  Allen  v.  Watson,  2  Hill,  L. 
819;  Crafts  v.  CUtrk,  88  Iowa,  *87;  Wright  v. 
Dehfelu,  23  Barb.  498  518;  Uall  v.  Pillots,  81 
Ark.  82;  Wharton,  Ev.  S814. 

Messrs.  John  B.  A  W.  H«  Sanbom»  for 
Allison  et  al.,  respondents: 

All  that  the  Statute  reqaires  is,  that  the 
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claimant  shall  make  his  statement  fn  writing, 
make  oath  thereto  and  file  in  the  office  of  the 
Secretary  of  State. 

An  onth  is  a  pledge  given  by  a  person  mak- 
ing it,  that  his  attestation  or  promise  is  made 
und  T  an  ioimeoiate  sense  of  his  responsibililjf 
10  God. 

2  Bouvier,  L.  Diet.  p.  248. 

This  pledge  may  be  given,  and  this  oath  maj 
be  made,  in  any  coimtry,  and  before  any  officer 
authorized  to  administer  an  oatb. 

In  the  case  at  bar  the  officer  before  whom 
these  oaths  were  taken  was  authorized  to  ad* 
minister  an  oath  by  the  lawt  of  the  State  of 
Pennsylvania. 

Purdon's  Dig.  pp.  1270-1272. 

His  certificate,  signature  and  seal  prove  that 
the  oatb  was  administered,  and  this  establishes 
these  liens. 

Browns  v.  Philadelphia  Bank,  6  Seig.  A  IL 
485. 

In  England,  as  far  back  as  the  memory  of 
man  extends,  notaries  public  were  authorized 
to  administer  oaths,  and  by  the  statutes  of  Eng- 
land, and  the  statutes  of  every  State  in  the 
Uniied  States,  they  are  now  so  authorized. 

Brooke,  Notaries,  pp.  19,  20. 

Under  the  common  law  and  the  practice  of 
the  courts  of  England,  oaths  and  affldavita 
taken  before  notaries  public  in  foreign  coun- 
tries, accompanied  vviih  evidence  that,  by  the 
laws  of  sucli  countries,  they  were  authorized 
to  administer  oaths,  have  been  received  and 
used  in  England  as  far  back  as  the  history  of 
jurisprudence  nms. 

Omealy  v.  Newell,  8  East,  864,  86ft,  citine 

V.  Brown,  decided  by   htrd  Mansfielc^ 

and  Vofjht  v.  E'tjin,  Hil.  88  G  8,  decided  bv 
Ixyrd  Kenyon;  Vole  v.  Sf^erard,  11  Exch.  4^; 
Hangitt  v.  Iniff,  5  DeG.  M.  &  G.  910. 

The  courts  will  take  judicial  notice  of  the 
official  seal  of  a  foreign  notary  pul)lic  attached 
to  an  affidavit,  and  oaths  and  affidavits  required 
by  the  laws  can  be  law  fully  taken  before  no- 
taiies  public  of  foreign  Slates  having  authority 
to  administer  oaths. 

CttnoUy  V.  Riley,  25  Md.  402.  419, 4?0;  FeUow 
V.  Menatiha,  11  Wis.  562,  568;  Denmead  v. 
Mnack,  2  McArth.  477;  Stephens  v.  Williams^ 
46  Iowa,  540:  Unit^  States  v.  Liiby,  1  Woodb. 
&  M.  225,  226. 

Mitchell,  <7.,  delivered  the  opinion  of  the 
court: 

Gen.  Stat.  1878,  chap.  90,  §§  6, 7  (relating  to 
mechanics'  liens),  provides  that  the  statement 
of  the  account,  required  to  be  filed  and  re- 
corded, shall  be  verified  by  the  oath  of  the  party 
or  his  aeent,  but  is  entirely  silent  as  to  where 
or  before  whom  such  affidavits  nhall  lie  made. 
To  hold  that  the  Statute  requires  them  to  be 
made  within  the  State,  or,  if  without  the  State, 
thflt  the  oath  must  be  adntinistered  by  a  commis- 
sioner for  the  State  of  Minnesota,  would  be  to 
put  a  construction  upon  the  Act  at  once  unau- 
thorized by  its  language,  and  un^'uited  to  the 
business  hnbits  and  necessities  of  the  country. 
Nothing  short  of  express  legislation  would 
justify  any  such  rule.  We  think  these  affi- 
davits may  be  made  in  another  State,  before 
any  officer  authorized  by  the  laws  of  such  State 
to  administer  oaths.  Of  couiae,  if  taken  in 
another  State,  Uiey  must  be  duly  euthentl-> 
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«sted,  10  M  to  show  on  their  face  the  offlcinl ' 
eharacler  of  tht*  officer,  as  well  as  his  authority 
to  adniinisler  oaihs. 

Id  each  of  the  piesent  cases  the  affidavit  was 
•won  to  in  Peoosylvania  before  a  notary  pub- 
lic of  that  Slate,  wbo  authf'nricated  it  bv  sign- 
bag  the  jurat,  and  affixing  his  notarial  seal.  If, 
instead  of  l)eing  affidavits,  these  had  lieen  cer- 
tificates of  protest  or  authentications  of  similar 
coninifircial  documents,  it  is  elementary  law 
that  the  notary's  seal  would  prove  itself,  with- 
out any  further  proof  of  his  official  charncter 
or  of  bis  authority  to  do  the  act.  A  public 
notary  is  considered,  not  merely  an  officer  of 
the  country  where  he  is  admittea  or  appointed, 
but  as  a  kind  of  international  officer,  whose 
offici^fl  acts,  performed  in  the  State  for  which 
be  is  ap|iointcd,  are  recognized  as  authoritative 
th'^  wo*^ld  over.  Defendant's  counsel  concedes 
tha*  tliifi  is  true  as  to  all  his  acts  in  the  way  of 
the  authentication  of  what  he  terms  commer- 
cial documents,  but  insists  that,  outside  of  such 
matte's,  a  notary  ha»  no  power,  in  the  absence 
of  statutory  authority,  to  administer  oatlis. 
Although  this  if  sometimes  stated  in  the  books 
as  being  th«»  law,  yet  its  coriectness  ma3'  well 
be  doubted. 

The  powers  of  a  notary,  which  it  a  very  an- 
den*  office,  are  largely  founded  on  customary 
law.  The  English  notaries  have  always  con- 
sidered themselves  authorized  to  adniinister 
oaths  and  whatever  chance  for  doubt  about  it 
there  might  have  been  was  set  at  rest  by  the 
Act  of  5  and  6  Wm.  IV.,  chap.  62,  g  15;  Brooke, 
Notaries,  20. 

Afndaviis  tsken  before  notaries  in  forei^ 
eouDtnes  have  uniformly  been  received  by  the 
courts  of  England  in  judicial  proeeedines  with- 
out any  otlier  proof  of  their  official  character 
or  Uieir  authority  to  administer  oaths  than  their 
notarial  seals.  Omraly  v.  ^'etceU,  8  h  ast,  864; 
Walrond  v.  VanM^ms,  8  Mod.  822;  haguin  v. 
Iniff,  5  De  G.  M.  &  G.  910;  CoU  v.  Sfierard,  11 
£xch.  482. 

It  was  Bald  in  OfMoiy  y.  JfinoeU,  tupra,  that 


this  had  been  the  uniform  practice  "as  far 
back  as  living  memory  could  trace  it."  The 
same  practice  seems  to  have  obtained  in  tha 
American  courts.  United  States  v.  Libby,  1 
Woodb.  &  M.  221;  Denmead  v.  Manck,  2  Mo- 
Art  h.  472;  Tucker  v.  Ladd,  4  Cow.  47;  (JunoUy 
y.  mien,  25  Md.  402. 

This  practice  has  also  long  prevailed  in  this 
State,  especially  in  the  probate  courts  and  in  the 
proof  of  claiuis  in  insolvency  proceedings.  It 
is  true,  as  counsel  sujrgests,  that  these  are  rules 
of  practice  as  to  which  the  couits  are  to  some 
extent  a  law  unto  themselves;  but  the  fact  is 
important,  and  in  point,  as  a  recognition,  not 
only  of  the  regularity  of  affidavits  sworn  to 
outside  the  State,  but  hIso  of  the  general  power 
of  notarii'S  to  adn.inister  oaths  witiiout  proof 
of  statutory  authority  to  do  so.  As  a  matter 
of  fact,  in  every  Suite  and  Territory  in  the 
Union  notaries  have  power  lo  sd minister  oatht, 
and  for  the  last  forty  years  affidiivits  sworn  to 
herore  a  notary  in  any  Slate  of  the  Union,  and 
authenticated  by  his  notarial  seal,  have  been 
admissible  in  all  the  fefleral  courts,  without 
any  pi  oof  of  their  authority  to  administer 
oaths.  It  Is  true  that  perhaps  in  every  State 
the  powers  of  notaries,  including  that  of  ad« 
ministering  oaths,  have  been  re^suhited  by 
statutes,  which,  however,  are  largely  declarar 
tory  in  their  nature.  But  whether  this  au- 
thority be  of  statutory  origin,  or  founded  on 
customary  law,  the  recognition  of  its  exist- 
ence has  become  so  general,  if  not  universal, 
that  there  is  now  no  good  reason  why  it  should 
not  be  judicially  recognized  as  one  of  the  gen- 
eral powers  of  notaries,  and  affiduvite  authen- 
ticated by  seals  of  notaries  of  other  States 
placed  on  prcciHely  the  same  footing  as  their 
ceitificates  of  protest  or  authentications  of  so- 
called  commercial  documents.  Some  other 
objections  are  raised  totbeseafUdavits,  but  none 
of  them  are,  in  our  judirnient,  substantial. 

Tlie  order  apptaUd  J'rom  i»,  in  each  caae,  nf* 
firmed. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Maiy  J.  MOORE  «l  al 

V, 

John  n  SANFORD  et  aL 

( Mass. ) 

1.  Th€  owners  oflandaiakeniiBdeF  the 
]n*OTifliosis  orcliap.  890*  Acts  1884,  au- 

tbi»iislii,-*  the  takinK  of  oertaio  lands  fur  the  use 
of  (be  Commonwealth,  are  not,  by  fllinir  a  peti- 
tlor  for  dama^fes  for  such  taking  as  prescribed 

Hoa.~J>nifMnf  dnmain;  exerGise  of  right  a  political^ 
niit  a  judieiaU  guAttion. 

It  is  for  the  Legislature  to  detarmine  wbat  oh- 
Jeets  are  of  such  public  importance  as  to  Justify  the 
exercise  of  the  right  of  eminent  domain.  Mima  v. 
Uaoon  ft  W.  |{.  Co.  8  Qa.  888L 

The  property  or  iwlicy  of  the  condemnation  of 
yrlrate  property  for  a  public  use  is  a  legislative, 
and  not  a  judicial,  question;  and  courts  wiU  not  in- 
tsrf  ere  to.deolaretthe  Act  void  unless  It  is  plain  that 
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by  such  Act,  estopped  from  institiitlng  proceed- 
ings to  dlsputa  the  validity  of  Uie  taking  and  test 
the  constitutionality  of  ttie  Act,  at  least  if  tiiey 
have  not  vuluotarily  proceeded  to  Judgment  upon 
their  petition. 

8*  Although  the  determination  of  the 
Ijefflalature  is  not  concluaive  that  a  pur- 
pose for  wtilch  it  directs  property  to  be  taken  is 
a  public  use,  yet  it  is  conclusive,  if  the  use  is  pub- 
Uc,  that  a  necessity  exists  which  requli-es  tlio 
property  to  be  taken. 

there  is  an  attempt  to  procure  property  for  a  pri- 
vate use  or  to  accomplish  au  end  not  public  in  its 
character.  Central  R.  Co.  v.  Penniiylvanla  U.  Co. 
81  N.J.  Eq.  475:  Pittsburgh  v.  Scott,  1  Pa.  809;  Balti- 
more &  O.  R.  Co.  V.  Pittsburgh,  W.  &  K.  R.  Co.  17 
W.  Va.  815;  Vamer  v.  Martin,  21  W.  Va.  684. 

So  the  public  necessity  which  exists  for  the  use 
of  the  property  and  the  extent  to  which  the  power 
should  be  exercised  is  a  leglslatl  ve  q uestion.  Sadler 
V.  Langbam,  84  Aia.  811;  Farham  v.  Decatur  Oo 
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8*  The  reclamation  <»f  Hate  situated  upon 
Boeton  Harbor  and  substantially  useless  in  their 
oriirinal  oondltion,  for  tbe  avowed  purpose  of  im- 
proving the  harbor  and  of  provldincr  better  aiid 
more  complete  aooommodations  for  the  railroad 
and  commercial  Interests  of  tbe  City  of  Boston, 
by  flllintr  such  flats  with  solid  earth,  is  a  matter  of 
•ucb  public  benetlt  that  the  flats  may  be  talcenby 
the  Commonwealth  for  such  purpose  under  the 
power  of  eminent  domain,  notwithstanding  a  pos- 
sible pecuniary  beueflttn  tbe  Commonwealth  may 
be  lontem  plated  by  the  sale  of  the  flats  wben 
filled.  Hence  chap.  290,  Acts  1884,  wfiich  provides 
for  such  taking.  Is  not  unconstitutional  as  au- 
thorizing the  talcing  of  land  for  a  use  not  public 

pfebruary  28, 1800,1 

ON  reservation  by  the  Supreme  Jiulicial 
Court  for  Sutfoll^  County  (EnowltOD,  </.) 
for  tbe  coDsideratioo  of  tbe  full  court,  upon 
bill,  answer,  replication  and  agreed  facts,  of 
a  suit  brought  to  tent  the  validity  of  an  attempt- 
ed taking  of  plaintiff's  properly  under  an  al- 
leged exercise  of  the  right  of  eminent  domain. 
^7^  dismissed. 

The  case  sufficiently  appears  in  the  opinion. 

Hessrs,  Charles  T*  Gallagher  and  Hol- 
lis  R.  Bailey,  for  plaintiffs: 

Tbe  taking  was  unconstitutional,  for  the 
reason  that  the  purpose  for  which  the  land  was 
taken  was  not  a  public  use. 

Talbot  V.  Hudson,  16  Gray,  417;  Re  Eureka 
Basin  W.  ds  Mfg.  Co.  96  N.  T.  42,  48.  See 
Lewis,  £m.  Dom.  §  205. 

If  a  private  use  is  combined  with  a  public  use 
in  such  a  way  that  the  two  cannot  be  sepa- 
rated, the  whole  act  of  taking  is  invalid. 

Lewis,  Em.  Dom.  §  206;  Atty-Oen,  v.  Eau 
Claire,  87  Wis.  400;  l^adler  v.  Langham,  84 
Ala.  811;  Harding  v.  OooUlett,  8  Terg.  (Tenn.) 
41. 

Plaintiffs  have  not  lost  their  right  to  dispute 
tbe  validity  of  this  so-called  taking  of  their 
land.  They  gave  seasonable  notice  of  their  in- 
tention to  test  the  validity  of  the  taking,  and 
brought  this  suit  as  soon  after  as  they  reasona- 
bly could,  under  all  the  circumstances. 

Warren  v.  J^neer  Water  Co.  8  New  Eng. 
Bep.  111.  148  Mass.  14. 

Mr.  Harrey  N.  Shepard«  for  defend- 
ants: 

Petitioners  have  stood  by  and  allowed  the 
board  of  harltor  and  land  commissioners,  on 
behalf  of  the  Commonwealth,  to  expend  money 
upon  said  lands,  and  otherwise  improve  tbe 
same,  without  the  least  objection  or  protest  on 
their  parL  Under  these  circumstances,  the 
petitioners  have  waived  any  right  to  Question 
tiie  validity  of  the  said  taking,  and  this  court 
is  not  now  called  upon  to  consider,  upon  this 
application  by  them,  the  constitutiouahty  of 
the  Act 


Gray  v.  Bartlett,  90  Pick.  186;  PUHn  t. 

Springfield,  112  Mass.  609. 

^he  taking  was  for  filling  and  improvement 
of  these  flats  as  a  material  benefit  to  tbe  Harbor 
of  Boston,  and  an  increase  of  its  capacity,  and 
an  accommodation  to  its  commercial  and  rail- 
road enterprises.  Tbe^e  are  public  uses,  andi 
the  question  of  necessity  belongs  exclusively 
to  the  Legislature,  and  is  determined  by  it» 
Act. 

TaViot  y.  Hudson^  16  Oraj»  417;  Banorefl  t. 
Camhridge,  126  Mass.  488. 

The  Commonwealth  can  appropriate  land^ 
when  compensation  therefor  is  provided,  in 
Older  to  improve  the  harbor  of  its  most  impor- 
tant port,  and  to  give  better  railroad  facilitie» 
^  its  capital  city. 

Boston  dk  B.  MillDam.  Corp.  ▼.  Newman,. 
12  Pick.  467. 

Devenst  J,,  delivered  the  opinion  of  the 
court: 

The  first  question  presented  by  the  report  ia 
whether  the  plaintiffs,  by  filing  their  petition 
under  chap.  290  of  the  Act  of  1884,  for  the 
damages  susiained  by  the  taking  of  their  landa 
under  tbe  authority  given  by  that  Act,  have 
admitted  the  validity  of  the  taking,  and  thua 
waived  any  right  by  a  proceeding  such  as  that 
adopted  in  the  case  at  bar,  to  dispute  the  valid- 
ity of  the  taking  and  the  constitutionality  of 
the  Act  assuming  to  authorize  it. 

This  cause  does  not  belong  to  that  class  of 
cases  where  the  selection  of  one  remedy  neces- 
sarily implies  that  any  other  remedy  or  any 
ground  therefor  is  waived.  It  certainly  would 
be  unjust  if  a  party  who  reasonably  deemed 
that  a  statute  by  authority  of  which  this  prop- 
erty was  taken,  was  unconstitutional,  should 
be  compelled  to  elect  whether  he  would  seek 
for  damages  under  the  Act,  and  thus  formally 
admit  that  his  propeity  was  lawfully  taken,  or 
abandon  any  claim  therefor  and  rely  solely  on 
his  remedy  for  an  unlawful  taking.  As  in  Acta 
of  the  nature  of  that  which  we  ate  considering, 
the  time  within  which  damages  may  be  appli^ 
for  is  UBually  limited,  it  would  be  quite  prob- 
able, before  a  decision  could  finally  be  reached 
as  to  the  validity  of  the  taking,  tbe  time  within 
which  he  could  apply  for  damages  would  have 
expired;  and  if  such  taking  were  held  valid,  he 
would  thus  be  deprived  of  any  remedv  for  the 
value  of  his  propertjr.  His  only  safe  course 
would  be  to  file  a  petition  for  bis  damages  un- 
der the  Act  while  be  proceeded  by  other  means 
to  test  its  constitutionality.  If  in  the  latter 
proceeding  it  was  held  that  the  taking  was 
valid,  he  could  then  proceeJ  under  his  petition 
for  damages.  The  plaintiffs  were  entitled  to 
have  tbe  question  of  tbe  constitutional! i^  of 
the  Act  determined,  and  under  their  petition 
for  damages  they  were,  by  necessary  inference. 


Just  ces,  9  Oa.  841;  Sherman  v.  Buick,  8S  Gal.  266; 
Contra  Coeta  C.  M.  B.  Go.  v.  Mom,  28  Gal.  828;  Napa 
Valley  R.  Co.  v.  Napa  Go.  80  Gal.  435;  Indianapolis 
"Wacer  Worlcs  Co.  v.  nurlchart,41  Ind.  864;  Chal lias 
V.  Atobison,  T.  &  8.  F.  R.  Go.  16  Kan.  117:  Tracy  v. 
Eltzabetlitown,  L.  &  B.  8.  R.  Go.  80  Ky.  2S0;  North 
Mi8*(Ouri  R.  Co.  v.  Oott,  S6  Mo.  540;  Hlngham  ft  Q. 
Bridge  &  Turnp.  Corp.  v.  Norfolk  Co.  6  Allen,  868; 
Bonuparte  v.  Camden  &  A.  R.  Co.  Baldw.  205:  Con- 
cord R.  Co.  V.  Greeley,  17  N.  H.  47;  Re  Union  Ferry 
Co.  w  N.  T.  189;  Smith  v.  Gould,  60  WJa.  68L 
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The  question  of  neoessity  or  propriety  may,  bow- 
eirer,  be  delegated  to  boards  of  oommiosioners  or  to 
tbe  courts;  but  in  the  abeenoe  of  sucb  deleKation 
the  leg ialati ve  determination  Is  condusi  ve.  Lecoul 
V.  Police  Jury,  20  La.  Ann.  808;  Powen*  App.  29- 
Mioh.  604. 

See  generally,  as  to  the  exercise  of  the  power 
of  eminent  domain,  f?ote8  to  Pittsburg,  W.  ft  K. 
R.  Co.  V.  Benwood  Iron  Works  (W.  Va.)  2  L.  R. 
A.  680,  and  Barre  B.  Oo.  v.  Montpeller  ft  W.  K.  Oo.. 
(yU4L.B.A.TBk 
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compelled.  Id  tlmt  proceeding,  to  admit  that  it 
was  coiistituUonal.  IHtUn  v.  Springjleld,  112 
Mass.  500. 

But  the  mere  fact  that  they  filed  a  petition 
for  the  purpose  of  savinfi^  their  rights  to  dam- 
ages if  their  view  of  the  constitutionality  of  the 
Act  proved  erroneous  ought  not  to  prevent 
them  trom  having  that  question  settled  in  an- 
other pioceeding  to  which  the  inquiry  was  ap- 
propriate. Perhaps,  if  they  had  voluntarily 
proceeded  to  Judgment  in  their  petition,— for 
the  plaiulifFs  ought  not  to  be  allowed  to  experi- 
ment io  order  to  ascertain  what  damages  they 
might  obtain  before  testing  the  constiiuiional- 
ity  of  the  Act, — certainly  if  they  had  collected 
the  damages  which  bad'  been  awarded  uiuler 
such  a  petition,  it  would  be  held  that  they  iuid 
finally  elected  this  as  their  remedy,  and  that 
they  could  net  afterwards  test  the  constitution- 
ality of  the  Act  to  which  they  had  thus  given 
full  a8sent.  But  the  same  effect  should  not  be 
given  to  a  petition  filed  only  as  a  prudent  pre- 
cauiioD  to  guard  their  rights  in  a  contingency 
that  miffht  thereafter  arise. 

In  the  case  at  bar  it  appears  that  the  plain- 
tifTs,  livinjT  at  a  distance  from  the  Common- 
wealth, know  of  the  taking  only  toward  the 
expiration  of  the  year;  that  they  filed  their  pe- 
tition hurriedly  in  order  t-o  protect  such  rij^bts 
as  they  might  have.  While  this  took  place  in 
lb84,  DO  answer  to  the  petition  was  filed  until 
1886,  nor  was  any  movement  made  hj  either 
party  for  a  trial  of  the  petition  until  18»7,  there 
having  been  negotiations  between  the  parties 
looking  to  a  settlement.  An  auditor  was  ap- 
pointed to  hear  the  petition  in  1887  for  the  as- 
sessment of  damages.  Before  this  time,  and 
before  proceeding  with  the  auditor,  the  counsel 
of  plain tiUs  informed  the  defendants  that  they 
intended  to  dispute  and  test  the  validity  of  the 
taking,  and  constitutionality  of  the  Act,  and 
the  right  of  an  auditor  to  proceed.  It  further 
appealed  tbat  during  the  year  which  followed, 
the  then  counsel  for  the  plaintiffs  became  in- 
capacitated by  ill-health,  and  was  compelled  to 
go  away  for  nearly  a  year,  and  that  on  his  re- 
turn other  counsel  was  retained,  who  brought 
this  bill  forthwith  when  an  auditor  was  ap- 
pointed. The  case  is  stilt  pending  before  him, 
ODly  a  small  part  of  the  plaintiffs'  evidence 
havinff  been  heard.  Under  these  circumstances, 
the  plaintiffs  have  not,  by  an  election,  deprived 
themselves  of  the  right  to  test  the  validity  of 
the  tak  ng.  The  delays  which  have  occurred 
appear,  with  the  exception  of  that  resulting 
from  the  ill  health  of  their  counsel,  to  have  oc- 
curred from  causes  for  which  they  were  mutu- 
allv  TPS|K>nsible. 

It  is  noi  contended  by  the  plaintiffs  that  any 
requirement  of  the  Statute  was  omitted  in  the 
taking  of  their  land,  or  that  proper  provision 
was  not  made  for  compensation  to  them,  but 
they  urge  tbat  the  Statute  is  unconstitutional, 
as  the  taking  of  tlie  land  which  is  authoiized 
was  not  for  a  public  use.  While  the  determi- 
nation of  the  Legislature  is  not  conclusive  that 
a  purpose  for  which  it  directs  property  to  be 
taken  is  a  public  use,  it  is  conclusive,  if  the 
nse  is  public,  tbat  a  necessity  exists  which  re- 
quires the  property  to  be  taken.  In  detei  min- 
ing whether  a  statute  is  within  the  legitimate 
fipnere  of  legislative  action,  all  reasonable  |)re- 
sumptions  are  to  be  made  in  favor  of  its  valid- 
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ity,  and  H  must  be  so  regarded,  unless  it  it 
shown  to  be  otherwise  by  those  who  assail  itt 
constitutionality.  Opinions  of  Justices,  8  Gray, 
21;  WeUington,  PeHtioner,  16  Pick.  96;  Talbot 
V.  Hudson,  16  Gray,  417. 

The  purposes  of  the  Act  as  declared  therein, 
its  general  structure,  the  nature  of  its  provis- 
ions, its  probable  operation  and  effect,  are  all 
to  be  considered  in  determining  whether  it  is  a 
lawful  exercise  of  legislative  power. 

If  we  examine  the  Act  of  1884,  we  find  that 
while  it  was  cpntemplated  that  the  flats  owned 
by  the  Commonweal! h.  when  filled,  would  bo 
sold,  and  that  a  possible  pecuniary  benefit 
would  accrue  to  the  Commonwealth  thereby, 
yet  that  the  right  of  eminent  domain  which 
was  to  be  exercised  by  taking  certain  fiata 
owned  by  others  without  which  the  reclama- 
tion of  flats  could  not  be  effected,  was  for  the 
avowed  purpose  of  improving  the  Harl)or  of 
Boston,  and  also  of  providing  better  and  more 
complete  accommodations  for  the  railroad  and 
commercial  interests  of  the  city  by  the  solid 
land  which  would  take  the  place  of  the  flats 
over  which  the  tide  ebbed  and  flowed. 

The  Act  of  18b4  declares  that  "for  the  pni^ 
poses  of  the  reclamat  on  of  the  Common  weal  i  h't 
flats  at  South  Boston,  and  the  improvement  of 
Boston  Harbor,  contemplated  and  authorized 
by  chap.  280  of  the  Acts  of  the  year  1875,  the 
board  of  harbor  and  land  commissioners  is 
hereby  authorized  to  take,  in  the  name  and  be- 
half  of  the  Commonwealth,"  certain  lands  of 
which  the  previous  Act  referred  to  bad  author- 
ized the  purchase.  The  Act  of  1889,  chap. 
446,  authorized  the  board  of  harbor  and  land 
commissioners  to  make  certain  purchases  of 
flats  for  the  purpose  of  making  more  available 
for  sale  the  flats  of  the  Commonwealth,  *'in 
Uie  Harbor  of  Boston,  and  perfec  \n'^  and  im- 
proving the  same."  The  Act  of  1875,  chap. 
289,  while  in  terms  it  does  not  speak  of  the  im- 
provement of  the  Harbor  of  Boston,  authorizes 
the  improvement,  filling  and  sale  of  the  Com- 
monwealth's fiats,  reouires  a  plan  to  be  pre- 
pared to  be  approved  by  the  |^>vernor  and 
council,  setting  forth  what  portions  of  these 
lands,  when  reclaimed,  shall  be  devoted  to  rail- 
road or  commercial  purposes,  and  what  to  gen- 
eral purposes.  Apparently  the  Act  we  are 
immediately  considering  was  rendered  neces- 
sary by  the  reluctance  of  other  owners  of  fiats 
to  self  their  proneity  or  join  in  the  proposed 
improvement.  The  message  of  bis  excellency, 
the  governor,  in  1869,  which  has  been  made  a 
part  of  the  agreed  facts  is  relied  on  by  the 
plaintiffs  to  maintain  their  contention  that  the 
project  which  the  Commonwealth  entered  into, 
and  by  reason  of  which  their  land  was  takeii» 
was  a  mere  land  speculation. 

But  while  this  message,  as  to  the  Acts  re- 
ferred to,  contemplates  that  portions  of  the  land 
reclaimed  may  be  sold  to  advantage,  it  also 
urges  that  their  reclamation  will  benefit  the 
Harbor  of  Boston,  as  well  as  provide  important 
public  accommodation.  Tbat  the  improvement 
of  Boston  Harbor  is  an  object  oi  a  public 
nature,  and  thus  that  lands  taken  for  this  puiw 
pose  are  taken  for  a  public  use,  can  hardly  be 
controverted.  It  is  not  necessary  that  the  en- 
tire community  should  directly  enjoy  or  par* 
ticipMte  in  an  improvement  or  enterprise  in 
order  to  constitute  a  public  use,  and  a  benefit 
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to  the  principal  harbor  of  ihe  CommoDwealth 
Ib  much  more  than  a  local  advaniage.  Now, 
when  we  consider  that  Acts  of  Incorporaiion 
have  been  granted,  and  fully  recognized  as 
constitutional,  which  authorized  the  taking  of 
private  property  for  the  purpose  of  carrying 
forward  entc rpiises such  as  the  construction  of 
railioadSp  or  which  tend  to  tlie  prosperity  and 
welfare  of  large  portions  of  ihe  community, 
should  we  be  willing  to  say,  even  if  no  improve- 
ment of  B^ton  Harlior  formed  a  part  of  the 
purpose,  that  the  Legislature  might  not  prop- 
erly provide  for  the  reclamation  of  a  large  body 
of  lands,  such  as  flats,  substantially  useless  in 
their  original  condition,  for  railroad  and  com- 
mercial purposes,  by  taking,  with  proper  com- 
pensation, such  of  them  as  were  necessary  for 
the  accomplishment  of  the  object?  Talbot  v. 
Hvdson,  supra;  JJanero/t  v.  Cambridge,  156 
Mass.  A^"^:  liotiton  dk  H.  MiU-Dam  Corp.  v.  Jieto- 
man,  12  Pick.  467. 

Tbe  plaintiffs  offer  no  evidence  that  the  de- 
clnied  purpoi^s  of  the  Act.  or  those  fairly  in- 
ferrible from  it,  were  not  its  real  puriK>sea. 
Even  if  it  lie  true  that  the  Commonwealth,  as 
the  result  of  the  enterprise,  expects  to  sell  its 
hinds  to  advantage,  many  enterprises  of  great 
public  utility  are  of  advantage  to  individuals. 
ikfston  db  It  Mill- Dam  Corp,  y.  Newman  and 
Talbot  V.  Hvdson,  sttjyra. 

If  lands  are  taken  for  a  public  use  and  for 
the  benefit  of  the  community,  it  is  not  of  iin- 
poriauoe  that  individuals,  or,  as  in  this  case, 
the  Common  wealih,  may  derive  incidental  ad- 
Tan*  age  therefrom. 

The  cases  cited  by  the  plaintiffs  to  this  prop- 
osiiion  that  if  n  private  use  is  combined  with  a 
public  use  in  such  a  way  that  the  two  cannot 
DC  separate<l,  the  whole  act  of  taking  is  invalid, 
do  not  affect  the  case  at  bar.  No  land  is  here 
taken  tor  a  privaie  use,  although  an  incidental 
and  private  advantage  may  aribo  from  tuch 
takiiiK  for  a  public  use. 

hiU  dismissed. 


William  E.  RAMSDELL,  Admr.,  etc.,  Appt., 

V, 

NEW  YORK  ^  NEW  ENGLAND  R.  CO. 

( Mass. ) 

An  a4lmlnlstrator  haa  no  risrbt,  under  the 
Employ  era*  Liability  Act,  obap.  270,  Laws  of  1887, 


to  recover  damages  on  aooount  of  tbe  death  of 
his  intestate  from  Injuries  caused  by  the  em- 
ployer's nefirllRenee,  In  addition  to  his  riprbt  as 
le^al  representative  to  recover  tbe  damages 
which  accrued  to  tbe  intestate  in  his  lifetime. 

(February  27, 1800.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Suffolk  County 
sustaining  a  demurrer  to  the  complaint  in  aa 
action  to  recover  compensation  for  the  death 
of  plaintiff's  intestate  whicb  was  alleged  to 
have  resulted  from  the  negligence  of  defend- 
ant's servants.     Affirmed. 

The  declaration  alleged  that  on  January  8^ 
1889,  plaintiff's  intestate  n*ccived  personal  in- 
juries while  in  defendant's  employ  in  jonse- 
quenoe  of  which  hedie<i  in  a  few  hours.  Thai 
the  injuries  resulted  from  a  defect  in  some  of 
the  appliances  furnished  to  plain' iff's  mlestata 
with  which  to  do  his  work,  which  :iuect 
arose  from,  and  had  not  been  di»cove7ed  and 
remedied  owing  to.the  negligence  of  defendant 
or  of  some  employe  intniHie3  with  the  Juty  of 
seeinft  that  such  appliances  were  in  proper 
condition.  That  plaintiff  had  duly  givi>n  writ- 
ten notice  to  defendant  of  the  time,  )laoe  and 
cause  of  said  injury.  That  plaintiff  brings 
this  acMon  under  the  provisions  ot  chop.  270, 
I^ws  of  1887,  to  recover  ':oiii)ensation  for  Vom 
death  of  said  instate,  pud  not  for  his  uuffer- 
Ing. 

Defendant  demurred  and  the  demurrer  was 
sustained,  ^hereupou  plaintiff  took  tbla  ap- 
peal. 

Messrs.  C«  O.  Fall  and  G«  D,  Barrai^ 
for  appellant: 

Sec' ion  2  of  the  Act  says  that,  in  cases  of  in- 
stant death,  the  damages  shall  be  tbe  same  as 
mav  be  recovered  for  death  not  instantaneous; 
and  what  these  are.  section  8  tells  us  by  say- 
ing that,  "in  case  of  deiitb,"  compensation, 
etc..  "  may  be  recovered  in  not  less  than  $600 
and  not  more  than  $5,000,  to  lie  assessed  with 
reference  to  tbe  degree  of  culpability  of  the 
employer  herein,  or  the  person  for  wllose  neg- 
ligence he  !8  made  liable."  Here  is  a  ratiouu 
measure  of  damages  for  both  cases  of  death- 
Instantaneous  andnot  instaninneous.  Upon  the 
defendant's  contention,  if  there  is  any  measure 
of  damages  at  all  for  instantaneous  death,  it  is 
one  which  is  self -contradictory  and  inappii- 


KoTB.— Action  ff/r  aamages  for  death  caused  by 

neglttjenee. 

Ind.  Rev.  Stat.  1881,  t  266.  providing  tbat  In  cer- 
tain  eases  a  iruurdlHn  may  sue  for  Injury  or  death 
of  his  ward,  and  tbat  In  a  suit  for  Injury  tbe  dam- 
aires  shall  be  l'<ir  tbe  lieneflt  of  the  ward,  gives  a 
guardian  no  rit^ht  of  action  for  the  death  of  a 
minor  Instantly  killed,  who  has  a  mother  Uvlng, 
where  the  guard'an  has  paid  no  expenditures  from 
the  profwrty  of  the  ward  as  a  result  of  tbe  acci- 
dent. Louisville,  N.  A.  &C.  R.  Co.  v.  Ooodykoontx, 
119  Ind.  111. 

Under  the  Texas  constitutional  provision  for  tbe 
brinirinirof  an  action  for  exemplary  damages  by 
**  the  surviving  liunband,  widow  or  the  heirs  of  bis 
or  her  body,**  of  one  who  has  l)een  killed  by  gross 
negilgenoe,  no  one  else  can  bring  such  action. 
Hence  such  an  action  by  a  parent  cannot  be  main- 
tained. Winnt  V.  International  *  O.  N.  B.  Co. 
rrex.l  ft  L.  K.  A.  173. 

Under  Ky.  Gen.  Stat,  chap.  67, 8  8,  providing  that 
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the'* widow,  belr  or  personal  representative**  of 
one  killed  by  another^s  negligence  may  sue  for 
damages,  tbe  word  **belr**  means  ^  child,**  and 
does  not  Include  parents  or  collateral  relatlms. 
Jordan  v.  Cincinnati,  N.  O.  AT.  P.  B.  Co.  (Ky.)lia. 
W.  Rep.  1018. 

Children  claiming  title  to  land  by  a  deed  exe- 
cuted in  1866  to  their  father  who  has  left  the  State 
and  has  not  been  beard  from  for  seven  years,  cao 
sue  as  bis  heirs-at-Jaw.  Henderson  v.  fionar  (Ky.) 
11  8.  W.  Rep.  800. 

Damages  for  death  caused  by  neglhrence.  See 
note  to  Louisville,  N.  A.  *  a  R.  Oo.  v.  Buck  (IndJ 
8  L.  R.  A.  680. 

Statutory  action  for,  see  notes  to  Cleveland  Roll- 
ing Mill  Go.  V.  Corrigan  (Ohio)  8  L.  B.  A.  »&. 
Winnt  V.  IntemaUonal  ft  G.  N.  R.  Go.  (TexJ  i 
L.R.  A.178. 

For  injuries  inflicted  beyond  state  limits,  see  noU 
to  Usher  v.  West  Jeiaej  R.  Go.  iPa^j  4  L.  B.  A.  861. 
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«ab1e.  In  such  «  case,  the  court  will  so  oon- 
ctrue  the  Statute  as  to  save  it  from  inoou- 
alBteocy  ami  absurdity. 

Ccm.  ▼.  Kimball,  24  Pick.  866,  870:  Phila- 
4dpfda  V.  Ridge  Ate,  Pan.  R,  Co,  103  Pa.  100, 
107;  Com,  ▼.  Comyngham,  66  Pa.  09;  Henry  v. 
TiUon,  17  Vt.  479,  4b6;  Jeffer^onffille  v.  WeerM, 
5Ind.  547;  8taU  ▼.  Clark,  39  N.  J.  L.  96;  Qil^ 
key  V.  Cook,  60  Wis.  188. 

The  court  bas  already  decided  that  it  ought 
to  **  construe  the  Statute  libeially  in  favor  of 
«mplo>te." 

Ryalfsv,  iieehaniei  Mills  (Ma8s.)6L.Il.  A.667. 

Heigrs,  H.  £.  BoUes  and  R.  M«  Salton- 
«tail*  for  appellee: 

The  Statute  makes  no  provision  for  recovery 
bv  an  administrator  for  the  death  of  an  em- 
ploye in  any  case,  whether  instantaneous  or 
otherwi^. 

The  Statute  creates  two  distinct  or  uses  of 
action,— the  common-law  action  for  damages 
sastnined  in  the  lifetime,  which  is  made  to 
survive  by  statute,  and  the  statutory  action 
based  on  ibe  death.  The  damages  which  the 
employe  suffered  in  his  lifetime  may  be  re- 
cover!^ by  bis  admioisirator  under  section  1, 
clause  8,  of  the  Act,  and  damages  on  account 
of  instant  d<nrh  may  be  recovered  in  an  action 
broughi  by  the  widow  under  section  3of  the  Act. 

Com.  v.  MetropoUtan  H.  Co.  107  Mass.  336. 

Knowlton*  /.,  delivered  tbe'opinion  of  the 
eoun: 
The  plaintiff  sues  as  administrator,  and  ez- 

gressly  slates  in  bis  declaration  that  he  brinirs 
is  action  "  under  the  provisions  of  chapter  270 
of  the  Acts  of  1887,  to  recover  compensation 
for  the  death  of  the  said  intestate,  and  not  for 
his  suffering."  We  are  thus  brought  directly 
to  the  question  whether  this  Stntute,  common- 
ly called  the  Employers'  Linbiiiiy  Act,  gives  sn 
administrator  a  right  of  action  on  account  of 
the  death  of  his  intestate,  in  addition  to  his  right 
as  legal  repri-seiitative  to  recover  the  damages 
which  accrued  tothelnt<'state  in  his  lifetime. 

Clause  8  of  section  1  of  the  Statute  provides 
that,  wliere  an  employe  is  injured  from  either 
of  the  causes  previously  named,  "the  employe, 
or,  in  case  the  injury  results  in  death,  the  legal 
representatives  of  such  employ^,  shall  have 
the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  employe  hail  not 
been  an  employe  of,  nor  in  the  service  of,  the 
emplo  er,  nor  engaged  in  its  work  "  This 
plainly  gives  an  executor  or  adininistntor  a 
right  to  procecHl  in  the  ri.^ht  of  his  tesUitor  or 
intestate  and  recover  all  damages  which  tlie 
deceased  person  sutfcred  to  the  time  of  bin 
death.  It  does  not  purp  rt  to  make  the  deaih 
a  substantial  cause  of  action.  It  gives  only 
"the  right  of  compcns  tion  and  remedies," 
and  it  gives  them  to  the  employ^,  or  to  his  legal 
representatives  in  case  of  his  death.  It  implies 
that  bis  reprc'sentHtives  are  merely  to  succeed 
to  his  rights  and  remedies.  But  the  law  recog- 
nizes no  **  right  of  compensation  "  for  the 
death  of  a  person,  and  gives  to  a  deceased  ocr- 
son  no  remedies  founded  on  his  death.  There 
are  a  few  c:ibcs  in  wliich  remedies  ar«  given  by 
indictment,  or  to  an  executor  or  administrstor 
for  the  Ixrneflt  of  relatives,  where  death  has 
been  caused  liy  the  fault  of  another,  such  as 
the  negligence  of  a  railroad  corporation  or 
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other  common  carrier  of  passengers,  or  the 
neglect  of  one  whose  duty  it  is  to  keep  a  way  In 
repair.  Pub.  Stat.  chap.  113,  g  313 ;  Stat 
1888,  chao.  348;  Pub.  Btat.  chap.  72^  g  6, 
chap.  63,  g  17. 

These  remedies  are  not  ffeneral,  but  ave 
strictly  limited  by  statutes.  Moat  of  them  are 
of  a  kmd  to  which  the  Statute  which  we  are 
considering  could  not  apply.  Moreover,  when 
they  exist  they  are  given  where  death  is  instan- 
taneous, or  without  conscious  suffering,  and 
also  where  it  is  not.  Com,  v.  Metropolitan  B, 
Co.  107  Mass.  386. 

If  this  clause  gave  a  right  of  action  for  the 
death  of  an  employ 6  as  an  extension  to  his 
repr<;sentatives  of  a'  right  which  under  one  or 
two  St attiles  belongs  to  the  representatives  of 
others,  who  are  not  employ te,  it  would  neces- 
sarily include  the  right  where  death  is  instantan- 
eous.    But  manifestly  that  was  not  intended. 

The  next  section  of  the  Mtitute  deals  ex- 
pressly with  such  cases  in  a  different  way.  It 
IS  quite  apparent  that  the  third  claufle  of  tlia 
first  section  gives  the  legal  representatives  of  a 
deceased  em  ploy  6  merely  a  right  to  recover  the 
damages  to  which  the  employ^  was  entitled  at 
the  time  of  his  death.  This  is  conceded  by  the 
plaint i if  in  his  argument 

Section  3  relates  to  cases,  "  where  an  em- 
p1oy6  is  instantlv  killed  or  dies  without  con- 
scious suffering,  and  in  such  cases  gives  a 
ri^lit  of  action  to  his  widow,  or,  if  there  is  no 
widow,  and  there  are  next  of  kin  dependent  on 
his  wages  for  support,  then  to  such  next  of  kin. 
These  two  are  the  only  sections  of  the  Statute 
which  give  to  anybody  a  right  to  sue.  Section 
8  relates  to  the  amount  of  compensation  and 
to  the  notice  to  be  given  as  a  coudiiion  prece- 
dent to  the  maintenance  of  a  suit. 

The  damages  to  be  assessed  under  this  sec- 
tion in  case  of  death  are  those  to  be  recovered 
by  the  widow  or  next  of  kin  in  a  suit  broui^ht 
under  section  3.  The  expression  "compensa- 
tion in  lieu  thereof,"  does  not  very  aptly  char- 
acterize the  recovery  authorized  ;  for  there  is 
no  mo<le  of  estimating  *'  compensation  "  for  the 
death  of  a  man,  and  the  amount  to  be  recov- 
ered is  required  to  be  assessed  with  reference 
to  the  degree  of  cnlpabiliiy  of  the  employer. 
So.  too,  the  words  in  the  second  section,  which 
state  that  the  recovery  by  the  widow  or  next 
of  kin  shall  be  "  in  the  same  manner  and  to 
the  same  extent  as  if  the  death  of  the  dea-ased 
had  not  been  instantaneous,  or  as  if  the  de- 
ce8se<l  had  consciously  suffered,"  can  hardly 
be  used  with  liberal  accuracy,  for  there  was 
no  law  under  which  a  widow  or  next  of  kin 
could  recover  at  all  for  the  death  of  the  hus- 
bnnd  or  relative  until  this  Statute  was  passed. 
The  meaning  obviously  is  ihni  the  right  of 
action  given  m  the  first  part  of  t be  i>ection  shall 
not  be  affected  by  the  fact  that  the  deceased 
died  instnntaneously  or  without  conscious  suf- 
fering. The  words  last  quoted  cannot  point  to  a 
standard  for  the  measurement  of  damages.  No 
such  standard  exists  under  the  circumstances 
and  conditions  to  which  they  profess  to  refer. 

The  first  section  of  the  Statute  is  to  be  con- 
strued as  giving  a  right  of  action  to  the  em- 
ploy6,  or  in  case  of  his  death  to  his  legal 
representatives  suing  in  his  right ;  the  second 
section  as  eiviuga  right  of  action  to  the  widow 
i  or  next  of  Kin,  without  indicating  anything  as 


166 


MAflB^OHUSBTTS  SU^KKMB  JUDICIAL  COTTBT. 


Fbb.^ 


to  the  mode  of  assessing  damaires;  and  thetbird 
section  as  settling  the  amount  to  be  recovered, 
first,  in  cases  under  tbe  first  section,  and  sec- 
ondly, in  cases  under  tbe  second  section. 
Judgment  affirmed. 


Ladus  R.  BATES  ef  ol. 

«. 

INHABITANTS  OF  WESTbOROUGH. 


Lucius  R.  BATES 

«. 

INHABITANTS  OF  WE8TB0R0UGH. 

f«...MasB«....) 

1.  Amimieipal  corporation  is  liable  Ibr 
i^Jnriee  to  a  land  owner*  caused  by  the 
b»  ckln^  up  of  water  in  a  drain  which  he 
has  a  rigrhtto  maintain,  by  reason  of  negJlflrenoe 
CD  tb^part  of  tbe  corporation  in  permittinir  tbe 
cbainel  Into  which  such  drain  opens,  and  which 
is  part  of  thf"  sewerage  system  of  tbe  corporation, 
to  become  obstructed,  or  in  maintaining  the 
same  too  small  in  size  without  any  defect  in  the 
original  plan,  or  of  tbe  diversion  by  it  of  surface 
water  from  its  natural  course,  and  turning:  such 
quant  ities  of  it  into  such  channel  that  its  capacity 
for  carrying  off  tbe  drainage  is  not  equal  to  the 
d<4nand  made  upon  it. 

S.  The  expiration  of  alicense  ^ven  toa 
town  to  maintain  a  drain  over  lands  of  tbe 
licensor  will  not  relieve  the  town  from  liability 
for  injuries  caused  by  the  subsequent  obstruction 
of  the  drain  when  such  drain  was  tbe  necessary 
outlet  of  the  sewerage  system  of  the  town,  and 
there  is  nothing  to  show  abandonment  thereof  on 
tbe  part  of  the  town,  but  its  use  is  continued  tbe 
same  after  as  before  the  license  expired,  and  tbe 
town  aftwward  obtplns  tbe  further  right  to  con- 
tinue it.  

(February  27, 180Q.) 

ON  defendants'  exceptions  from  tbe  Superior 
Court  for  Worcester  County  (Staples,  J\ 
taken  in  action?  lo  recover  damages  for  in- 


juries to  plaintiffs'  property  by  reason  of  th» 
flooding  thereof  vith  surface  water  fiom  a 
drain  by  reason  of  Ibeallef^ed  negligence  of  de- 
fendants, in  which  verdicts  were  returned  for 
plaintiffs.     OwrruUd, 

Tbe  cases  were  brouffbt  for  injuries  occur- 
ring during  different  periods  of  time.  In  other 
respects  ihej  were  similar,  and  were  tried  Uk 
get  her. 

At  the  trial  plaintiffs  relied  alone  upon  tb»^ 
eighth  count  of  the  declaration,  which  is  in  sub- 
stance as  follows: 

'*And  the  plaintiffs  say  tbat  tbej  are  and 
have  been,  from  December  1.  1885,  to  thedate- 
of  this  writ,  tbe  occupants  of  a  shop  and  a  par- 
cel of  land  connected  therewith,  .  .  .  and tbat 
there  is  connected  with  the  land  which  they 
occupy  a  ditch  by  which  tbe  land  is  drained., 
which  ditch  follows  the  natural  drainage  of 
tbe  surface  of  the  land;  and  they  bavu  had 
dunng  all  of  tbe  time  of  their  occupancy  of 
said  land  and  shop  a  right  to  drain  their  land 
by  said  ditch;  and  said  ditch  has  during  sucl^ 
time  been  connected  with  and  has  entered  in- 
to a  common  drain,  which  passes  under  Brig- 
bam  Street,  a  public  street  in  said  Westborougb^ 
and  thence  under  the  Boston  &  Albany  Rail- 
road, and  thence  through  tbe  land  of  one- 
Timothy  A  Smith;  and  tbat  said  drain  is  the- 
natural  course  of  the  drainage  of  tbe  land  oc- 
cupied bj  tbe  plaintiffs;  and  that  they  bave> 
bad,  dunng  all  of  sucb  time,  a  right  of  drain- 
age through  said  common  drain;  but  tbe  de- 
fendants baye  constructed  a  large  number  of 
drains  or  sewers,  through  and  by  which  large- 
quantities  of  water,  which  would  not  other- 
wise flow  through  said  Brigbam  Street  drain^ 
were  turned  into  said  Brigbam  Street  drain,  so 
as  to  choke  it  up,  so  tbat  tbe  water  from  th» 
land  occupied  by  tbe  plaintiffs  could  not  flow 
through  said  Brigbam  Street  drain,  but  waa 
keptand  retained  upon  tbe  said  land.  .  .  .  And 
it  was  the  duty  of  tbe  defendants  to  keep  said 
drain  clear  and  unobstructed,  but  tbat  tbe  de- 
fendants carelessly  and  negligently    allowed 


Nora— lfufi(oi]>al  corporation  liobls  fvr  oreaUon 

of  a  nuiMnce. 

A  muD^cipa]  oorporitlon  is  no  more  exempt  from 
lipbiUty  in  sose  it  creates  a  nuisance,  either  public 
or  priyate,  than  an  individual.  Hughes  v.  Fond 
du  Lac  78  Wis  888. 

A  general  grant  of  power  in  a  municipal  charter 
to  establish  a  sewer  system  affords  no  Justiflca- 
tioTi  for  the  action  of  the  authorities  in  unneces- 
sarilj  ereroising  the  power  so  as  to  create  a  nui- 
sance injfirious  to  private  rights  of  property.  Ed- 
moi«d0on  V.  Moberly,  96  Mo.  628. 

A  municipal  corporation  is  liable  for  its  negll- 
irence  in  devising  a  plan  of  aewerage,  as  well  as  for 
improper  construction  according  to  the  plan.  Sey- 
mour V.  Cummins,  119  Ind.  148. 

Willie  a  city  or  town  is  not  liable  in  tort  for  in- 
juries caused  by  tbe  plan  or  scheme  of  a  sewer  laid 
out  by  the  board  of  aldermen,  it  is  liable  for  the 
negUifenceof  its  servants  in  carrjing  out  the  plan 
in  constructing  the  s<»wer.  Stock  v.  Boston,  148 
Mura.  410. 

The  construction  of  a  sewer  is  not  a  public  Fork 
for  the  l)eneflt  of  the  people  of  the  State,  so  as  to 
shield  the  corporation  from  liability  to  persons 
whoRC  property  Is  damaged  during  the  progress  of 
the  work.    Denver  v.  Rhodes,  9  Colo.  664. 

Although  a  municipal  corporation  is  not  liable 
for  failure  to  exercise  discretionary  power  to  buUd 
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culverts  and  sewers,  if  it  undertakes  to  exercise 
that  power  it  is  bound  to  exe.ciae  reasonable  car» 
in  the  execution  of  the  work,  and  Is  liable  for  dam» 
ages  occasioned  by  the  negligent  construction  or 
such  work.    Frostburg  v.  Hltchins,  70  Md.  68. 

A  municipality  constructing  drains  and  sewem- 
when  under  no  obligation  to  do  so  Is  liable  for  dam- 
ages where  the  work  is  performed  negligently  or 
the  management  thereof  is  negligent.  Pblladel-^ 
phia,  W.  &  B.  R.  Co.  v.  Davis,  10  Cent.  Kep.  668,  6t^ 
Md.  281. 

It  is  held  in  Canada  that  a  municipal  corporation 
may  be  sued  for  negligence  in  the  construction  or 
a  sewer,  for  wrongfully  obstructing  a  drain  or- 
watercourse  or  for  diverting  a  stream  of  water  on. 
the  plalntiff^s  land.  Parrel  v.  London,  12  TJ.  C  Q. 
B.  848;  Reeves  v.  Toronto,  21  U.  C.  Q.  B.  167;  Perdu^^ 
v.  Chinguacousy  Twp.  25  U.  C.  Q.  B.  61. 

A  municipal  corporation  is  liable  to  one  upon- 
whose  lands  it  conducts  surface  water  wnmgfully 
diverted  from  its  natural  channel.  Clark  v. 
Rochester,  48  Hun,  271;  Evansville  v.  Decker,  84 
Ind.  826;  Crawfordsville  v.  Bond,  96  Ind.  236;  Llpes- 
V.  Hand,  2  West.  Rep.  814,  104  Ind.  508;  Rice  v. 
Evansville,  6  West.  Hep.  242, 106  Ind.  7:  Terie  Haute- 
V.  Budnut,  11  West.  Rep.  888,  112  Ind.  642-648;  Py»- 
V.  Mankato,  86  Minn.  878. 

The  City  of  Boston,  which,  acting  under  Mass.. 
Stat.  1874,  chap.  106,  undertook  to  alter,  deepen  anife 


See  also  13  L.  R.  A.  841;  18  L.  R.  A.  161;  46  L.  R.  A.  428,  630;  47  L.  R.  A. 
312;  48  L.  R.  A.  331. 
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Mid  drain  to  become  obstructed,  so  that  the 
water  from  the  land  occupied  bv  the  plaiutifls 
•could  not  flow  through  said  Brigham  Street 
•drain,  but  was  kept  and  retaiued  upon  said 
land;  .  .  .  and  said  sewers  were  so  badly  aod 
ne^lil^ntly  coustructed,  and  so  negligi'Otly 
and  improperly  managed  and  cared  for,  that 
the  aaici  Brigham  Street  drain  became  filled 
with  earth  and  refuse,  so  that  the  water  from 
the  land  occupied  by  the  plaintifiEs  could  not 
flow  through  said  Brigham  Street  drain,  but 
was  kept  and  retaiued  uoon  said  land,  and  the 
water  collected  by  said  arains  and  sewers  was 
turned  into  said  Brigham  Street  drain  and  into 
the  aforesaid  ditch,  and  thereby  was  caused  to 
flow  upon  the  land  occupied  by  the  plaintiffs; 
.  .  .  and  because  said  water  was  so  collecled 
by  said  defendants,  said  defendants  were  bound 
to  keep  said  Brigham  Street  drain  clear  and 
unobstructed,  but  they  allowed  said  drain  to 
become  so  filled  with  earth  and  refuse  that  the 
water  could  not  flow  through  said  Brigham 
Street  drain,  but  was  kept  and  retained  upon 
the  land  occupied  by  the  plaintiffs;  .  .  .  and 
the  defendants  have  entered  upon  the  land  of 
said  Smithj  and  have  obstructed  and  hindered 
the  flow  of  the  water  upon  said  Smith  land, 
and  made  and  placed  upon  said  land  a  box  or 
tiourb,  which  was  made  of  boards  or  planks, 
for  tue  water  to  flow  in,  but  said  box  or  trough 
was  so  small  and  narrow  that  the  water  which 
paned  through  said  drain  under  Brigham 
street  could  not  flow  through  said  box  or 
trough,  but  was  stopped  and  held  back,  so  that 
the  water  was  kept  back  and  retained  upon  the 
land  occupied  by  the  plaintiffs,  to  the  great  in- 
lury  of  the  plaintiffs'  business,  and  to  their 
injury  in  a  special  manner,  in  that  they  were 
depriired  of  the  use  of  their  lands  and  build- 
ings, for  drying  hats  and  bonnets,  and  large 
quantities  of  gasoline  were  lost  and  destroyed, 


and  their  supply  of  gas  was  cut  off,  so  that 
they  could  not  carry  on  their  business,  and 
much  other  damage  and  injury  was  done  to 
their  business." 

The  following  diagram  gives  the  relative 
situation  of  the  d rains: 


Wooden  Box 


Smith's  Land. 


^«<4rham  Street. 


Stone  Culvert. 


PiflS'  Premises. 


The  jury  returned  verdicts  in  favor  of  plain- 
tiffs, and  defendants  took  exceptions. 

The  facts  further  appear  in  the  opinion. 

Messrs.  Frank  P.  Gooldins  and  W.  T« 
Forbes*  for  defendants: 

A  town  is  not  liable  for  the  acts  of  the  high* 


'Video  a  brook,  and  in  so  doing  enlarge  the  culverts 
under  roads  above  tbe  land  of  an  owner,  so  as  to 
permit  the  water  to  flow  down  in  excessive  quan- 
tities, without  having  made  a  provlflon  to  enlarge 
the  outlet  or  to  keep  the  lower  part  of  the  stream 
imobBtructed,  to  allow  the  excessive  flow  of  water 
to  escape,  whereby  such  owner*s  property  was 
damaged,  is  liable  for  the  injury.  Boston  Belting 
Co.  V.  Boston,  149  Mass.  44. 

Municipal  corporation  liable  for  creating  nui- 
asnoe.  See  notm  to  Chapman  v.  Rochester  (N.  Y.)  1 
Lt.  B.  A.  296;  Seymour  v.  Cummins  (Ind.;  6  L.  B.  A. 

lAable  in  damages  for  neglect  of  duty. 
Where  a  duty  is  a  corporate  duty  in  respect  of  its 
apecial  or  local  interests,  and  not,  as  a  public 
ageney  ia,  absolute  and  perfect,  and  not  discretion- 
ary or  judicial  in  its  nature,  and  one  owing  to  the 
plaintiff  or  in  tbe  performance  of  which  be  is  spe- 
cially interested,  the  corporation  is  liable  in  a  civil 
action  for  the  damages  resulting  to  individuals  by 
Its  neglect  to  perform  tbe  duty,  or  for  the  want  of 
proper  care  or  want  of  reasonable  skill  of  its  offi- 
eers  or  servants  acting  under  Its  direction  or  au- 
thority in  the  execution  of  such  a  duty,  on  the 
same  principles  and  to  the  same  extent  as  an  indi- 
vidual or  private  corporation  would  be  under  like 
•circumstanoes.  Lloyd  v.  New  York,  6  N.  Y.  880; 
McCullough  V.  Brooklyn,  28  Wend.  468;  9  Dillon, 
Hnn.  Corp.  80L 

Bat  legal  negrllgence  cannot  be  predicated  of  an 
cmisBlon  by  a  municipal  corporation  to  do  what  it 
liad  no  legal  right  to  do.  Yeeder  v.  Little  Falls,  1 
Cent  Bep.  flees,  100  N.  Y.  3I& 
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A  municipal  corporation  is  liable  for  negligence 
in  tbe  ministerial  duty  to  keep  its  aewers  in  repair 
as  respects  persons  whose  estates  are  connected 
therewith  by  private  drains,  in  consequence  of 
which  such  persons  sustain  injuries  which  would 
have  been  avoided  had  the  sewers  been  kept  in  a 
proper  condition.  Child  v.  Boston,  4  AUcd,  41; 
Lloyd  V.  New  York,  6  N.  Y.  809. 

Chatsworth  Run  sewer  in  Baltimore  is  public, 
and  the  city  is  responsible  for  injuries  from  neglect 
to  keep  it  in  repair.  Krana  v.  Baltimore,  8  Cent, 
Hep.  639,64Md.48L 

While  a  municipal  corporation  cannot  be  com- 
pelled to  provide  waterways  of  suiflcient  capacity 
to  carry  off  all  surface  waters  likely  to  accumulate 
in  tbe  streets,  yet  such  as  the  city  has  provided  it 
is  bound  to  keep  in  repair  and  free  from  obstruo- 
tions,  so  that,  up  to  their  original  capacity,  they 
shall  be  efficient.    Denver  v.  Rhodes,  9  Colo.  854. 

If  the  sewer  is  negligently  permitted  to  become 
obstructed  or  filled  up  so  that  it  causes  the  water  tc 
back-flow  into  cellars  connected  with  it,  there  is  a 
liability  therefor  on  the  part  of  the  municipal  cor- 
poration having  the  control  of  it.  Barton  v.  Syra- 
cuse, 86  N.  Y.  64;  New  York  v.  Furse,  8  Hlil  (N.  Y.) 
61)3;  WUson  v.  New  York,  1  Denio,  606:  Mills  y. 
Brooklyn,  88  N.  Y.  489;  8  Dillon,  Mun.  Corp.  986. 

There  is  considered  to  be  no  liability  in  Massa- 
chusetts on  the  part  of  a  city  for  failing  to  keep  a 
puUio  cesspool  and  sewer  in  repair,  in  consequence 
of  which  waste  water  accumulates  and  flows  into 
neighboring  cellars  not  connected  with  the  sewer. 
Barry  v.  Lowell,  8  Allen,  W4 
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way  surveyors,  done  In  the  course  of  ooustruct- 
ing  or  repairinfi:  highways,  which  cause  sur- 
face water  to  accumulate  and  flow  upon  Uiods 
outside  tlie  tiigliways. 

Ftagg  v.Wof-etster,  18  Gray,  601;  Barry  v. 
LtneelL  8  Alleo,  127;  Frank/in  ▼.  I^UK  18  Al- 
len, 211;  Turner  Y.  Dartmouth,  18  Allen,  201; 
Kennimn  ▼.  Beverfy,  6  New  Eue.  Rpp.  188, 146 
Mass.  467:  E/nerg  ▼.  LauM,  104  Mass.  18,  16; 
Met  ri field  y,  Worcester,  110  Mass.  216, 220;  Man- 
ners y.  HaverhiU:  185  Mass.  165;  TindUy  v. 
Salem,  137  Ma88.  171. 

There  is  no  allegation  in  the  declaration  that 
the  box  was  put  in  during  the  time  covered  by 
the  actions,  nor  that  it  was  maintained  during 
that  time  by  the  town.  The  only  ground  the 
liability  of  the  town  for  this  cause  can  be  placed 
on  is«  that  it  created  a  nuisance  on  tbe  land  of 
Smith,  and  isliHble  perpetually  for  the  continu- 
ance of  said  nuisance  until  abated,  although  its 
title,  interest  and  right  in  the  land  ceased  long 
before  the  in  J  u  ry  com  plained  of.  A  proposition 
io  broad  as  that  cannot  be  sustained. 

Thompson  v.  Gibson,  7  Meet.  &  W.  466;  Pm- 
nn^doeifs  Case,  5  Coke,  100  b;  Westbourne  v. 
Mfn^^nf.  Cro.  EUz.  191;  Boseu)eU  v.  Prior,  2 
8a1k  4€0r  Oieetham  t.  Hamoson,  4  T.  R.  818; 
BiuTtt  ▼,  Aikin,  15  Wend.  522:  Waggoner  y,  Jer- 
fnainc,  8  Deuio,  806;  Wood,  Nuis.  78;  Afe- 
Dorough  v.  Oilman,  8  Allen,  264;  New  Salem 
Y.  Bogle  ma  Co.  188  Mass.  10;  Prentiss  y.  Wood, 
182  Mass.  4H0. 

Messrs.  W.  S.  B.  Hopkik&s  and  J.  IL  Bee- 
man  for  plain  tifiCs. 

Holmes»  /.»  delivered  tha  opinion  of  the 
eourt: 

These  are  two  actions  of  tort  depending  up- 
on the  pame  slate  of  facts  to  recover  for  the 
overflow inff  of  the  plaintiffs'  land  with  water 
from  the  defendants*  drain  and  set  back  in  tbe 
plaintiffs'  drain.  There  was  evidence  tending 
to  show  the  following  facts,  which  we  assume 
to  be  true,  for  the  purposes  of  this  decision. 

Tbe  plaintiff  had  yarned  a  prescriptive  right 
to  discharge  wster  from  his  land  by  a  drain  to 
a  culvert  running  under  Brigham  Street,  the 
Boston  i&  Albany  Railroad  and  beyond,  the 
water  being  carried  from  the  further  side,  of 
late  years,  oy  a  box  drain. 

There  is  a  system  of  drains  under  different 
highways,  converging  into  one  under  Brigbam 
Street,  which  also  discbarges  through  the  same 
culvert.  Some,  at  least,  of  these  drains,  in- 
cluding that  through  Brigham  Street,  were 
built  by  the  defendant  Town  and  belonged  to 
it,  and  the  Town  had  a  right  to  discharge 
through  the  culvert.  The  box  drain  on  the 
other  side  of  the  culvert  was  built  by  the  Town 
Dpon  land  of  one  Smith,  under  a  lease  or  license 
granted  for  a  nominal  sum.  The  lease  expired 
more  than  six  years  before  the  date  of  the  writ 
But  the  box  drain  remained  and  received  the 
drainage  as  before,  of  which  it  was  the  neces- 
sary outlet.  Smith  did  not  object,  but,  it 
seems,  had  further  negotiations  with  tbe  Town 
which  have  resulted  in  the  building  of  a  new 
drain  since  these  actions  were  brought. 

The  effect  of  the  system  of  drainage  was  to 
bring  down  and  to  discharge  tlirough  the  cul- 
vert more  water,  and  to  discharge  it  more  rap- 
idlv  than  otherwise  would  have  been  tbe  case. 
Within  six  years  before  the  dale  of  the  writs, 
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the  culvert  had  been  filled  up  more  or  leas,  the 
box  drain  had  failed  at  limes  to  dtvchar^  tho 
water  freely,  and  the  drain  on  the  plaintiffs^ 
side  of  the  cul  vert  had  become  filled  up.  From 
some  or  all  of  these  causes,  the  plaintiffs'  land 
was  flowed  as  alleged. 

The  plaintiff  got  verdicts  under  instruction* 
allowing  him  to  recover  if  the  Town  had  failed 
to  use  reasonable  precautions  in  keeping  tho 
culverts  free  from  obstructions  or  bad  been 
guilty  of  negligence  in  maintaining  a  boxdraia 
of  too  snuill  size  or  in  improperly  conMtructing 
or  negligently  maintaining  other  drains,  thai 
by  themselves,  or  in  connection  with  the  cul- 
vert, made  a  faulty  arrangement  for  disposing 
of  the  surface  water,  and  thus  had  caused  the 
damage. 

These,  we  believe,  are  the  only  facts  need- 
ing  mention.  The  plaintiff  went  to  the  Jury 
on  the  eighth  count  alone,  which  made  some 
of  the  deiendants'  requests  for  rulings  immate- 
rial, and  we  cannot  adopt  the  defendants'  con- 
struction of  a  lurther  remark  to  the  jury,  upon 
which  they  base  an  important  part  of  their  ar- 
ffument.  The  jury  were  told  that  if  they  should 
find  that  not  all  the  acts  alleged  in  the  eighth 
count  operated  to  produce  injury,  but  that 
some  of  them  did,  they  could  still  find  on  that 
count  in  favor  of  the  plaintiffs.  We  think 
that  this  was  not  intended  and  could  not  have 
been  understood  to  mean  that  any  one  net  al- 
leged would  be  sufilcient,  but  simply  reinforced 
what  had  been  said  already,  and  meant  that 
less  than  all  the  acts  alleged  would  be  enough 
if  the  facts  found  by  the  Jury  sntltified  the  con- 
ditions of  liability  which  haid  Just  been  stated 
to  them  in  detail. 

If  a  private  land  owner  collects  surface  water 
into  a  definite,  artificial  channel  and  dischargee 
it  upon  his  neighbor's  laud,  he  is  liable  to  an 
action.  WUte  v.  Chapin,  12  Allen,  516,  620; 
CttHis  V.  Eas*em  R.  Co.  93  Mass.  42^^,  481; 
Rathke  V.  Oardner,  184  Mass.  14,  16;  Jackman 
V.  Ariington  Mills,  187  Mass.  277, 288;  Cassidy 
V.  Old  Colony  R.  Co.  141  Mass.  174,  179,  1  ^ew 
Eng.  Rep.  606. 

And  when  the  defendant  would  be  liable  for 
a  direct  discbarge,  we  apprehend  that  he  would 
be  liable  also,  if  the  water  was  reflected  upon 
the  plaintiff's  land  by  an  obstacle  to  its  direct 
course,  when  that  obstacle  was  set  up  by  the 
defendant,  or  was  negligently  allowed  to  re- 
main when  he  ought  to  remove  it.  We  think 
also  that  it  would  n^t  mutter  that  sonic  water 
would  reach  the  obstacle  if  the  defendant'e 
drain  were  not  there,  provided  the  drain  brings 
down  more  than  otherwise  would  come,  and 
CHuses  the  flooding  of  the  plaintiff's  land  by 
this  excess.     Curtis  v.  Eastern  R.  Co.  supra. 

Again,  the  ordinary  liability  of  a  tort  feasor 
who  should  stop  a  drain  l)elonging  to  the  plain- 
tiff, would  exist  if  he  should  stop  that  drain 
by  causing  an  otiierwise  lawful  discharge  of 
water  into  the  outlet  of  the  plaintiff's  drain,  the 
water  thus  discharged  acting  as  a  dam  or  ol^ 
stacle  to  the  plaintiff's  water. 

A  town  has  no  prerogative  to  flood  tbe  lands 
or  to  stop  the  drains  of  other  land  owners  with- 
out paying  for  it,  and  if  it  does  so  without  au- 
thority of  law,  it  is  liable  to  an  action  of  tort. 
mu  V.  Bnston,  122  Mass.  844, 858.  See  Hitch^ 
ins  ▼.  Frostburg,  68  Md.  100,  10  Cent.  Re^ 
689. 
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It  is  tnie  that  a  town  Is  not  liable  for  iDter- 
rapUng  the  flow  of  surface  water  or  for  dis- 
diargiug  or  turDing  surface  water  upon  adjoin* 
bg  land  to  a  considerable  extent,  if  not  through 
i  definite  channel;  but  this  is  because  no  land 
owner  is  liable  for  doing  so.  Emery  v.  Lowe  I, 
104  Ma^s.  18. 16, 17,  explaining  Barry  v.  LoioeU, 
B  Allen,  128.  and  Turner  v.  Dartmovth,  18 
Allen,  201.  See  Oannon  v.  Ilargadon,  10  Allen, 
106;  FraHWn  ▼.  FWc,  18  Allen,  211;  /fates  v. 
Smith,  100  Mass.  181;  MorriU  ▼.  Burtey,  120 
Haas.  99. 

8o  a  town  is  not  liable  to  an  action  at  com- 
moo  law  for  acts  which  are  done  under  a  stat- 
ute, for  instance,  in  the  repair  of  highways,  or, 
it  seems,  in  the  construction  of  sewers,  for 
which  the  statute  provides  a  remedy  by  peti- 
tion. Emery  v.  Laioell,  wpra,  explaining 
Flagg  t.  Worcester,  18  Gray,  601;  Manning  v. 
Lmi^U,  1:hO  Mass.  21,  22;  NealUy  v,  Bracffard, 
145  Mass.  561.  5  New  £ng.  Rep.  515.  See  HuU 
V.  WeetjfflfJ,  133  Mass.  433;  Pen^  v.  Worcester. 
6  Gray.  544;  Beryamin  ▼.  Wheeler,  8  Gray,  409, 
15  Gray,  486. 

But  the  case  is  different  when  a  city  or  town 
has  caused  the  plaintiffs  land  to  be  dowed  in  a 
way  which  would  be  actionable  as  against  a 
private  person,  and  which  cannot  be  taken  to 
lave  been  contemplated  by  the  statute  under 
which  it  arts,  or  to  have  been  paid  for  by  the 
oomiiensation  allowed  in  respect  of  the  orig 
inal  scheme.  Tliu<«,  in  the  instance  of  sewers, 
it  is  sertled  that  if  the  plaintiff  can  prove  that 
the  injury  was  caused  by  the  negligence  of  the 
dty,  either  in  the  original  construction  of  the 
sewer,  or  in  not  keeping  it  free  from  olmtruc- 
tions,  be  may  maintain  an  action  against  the 
city.  Emery  v.  Lowelf,  104  Mass.  18,  17;  Mer- 
rijield  v.  W(/rcester,  1 10  Mass.  216, 221 ;  Murphy 
V.  Lowell,  124  Mass.  564;  Tindieif  v.  8aUm,  187 
Mass.  171, 172;  Stindifieldy,  Newton,  142 Mass. 
110, 115,  2  New  Eng.  Rep.  526;  ChUd  v.  .Ait- 
l0ii,  4  Allen,  41,52. 

So  if  by  a  system  of  drains  a  city  artificially 
diverts  surface  water  from  its  natural  course 
and  accumulates  it  upon  the  plaintiff's  land  in 
such  quantities  as  to  create  a  private  nuisance, 
it  may  be  liable  to  an  action.  Manning  v. 
Loved,  ISO  Mass.  21, 25;  BrayUm  ▼.  FaU River, 
113  Mass.  218,  226. 

So  if  it  negli^ntly  fails  to  keep  a  culvert  un- 
der a  highway  m  such  condition  as  not  to  ob- 
struct a  natural  stream.  Fowker  v.  Lowell,  11 
Gray,  853. 

Nmery  v.  Lowell,  and  the  cases  following  it, 
have  reinforced  the  distinction  established  in 
Child  V.  Boston,- ibsX  while  no  action  lies  for  a 
defect  or  want  of  sufficiency  in  the  plan  or 
system  of  drainage  adopted  in  the  exercise  oT  a 
quasi  judicial  discretion,  under  powers  espe- 
dally  conferred  by  statute,  the  duty  of  keeping 
the  common  sewers  in  repair  ana  free  rrom 
obstructions  after  they  have  been  constructed 
and  have  become  the  property  of  the  city  un- 
der such  authority,  is  a  ministerial  duty,  for 
select  of  which  the  city  Is  liable  to  any  person 
bjured  The  same  is  true  of  the  duly  actually 
to  construct  them  with  reasonable  care  and 
ikfll.  And  there  is  no  difference  in  these  du- 
ties whether  the  city  has  acquired  the  right  to 
maintain  the  sewer  by  prescription  or  has  laid 
It  nnder  the  statute.    Bee  OotUd  t.  Boston,  12u 
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Mass.  800,  806;  Phelps  v.  Mankaio,  28  Minn. 
276. 279;  Bradlniry  ▼.  Benton,  69  Me.  194. 

It  was  not  intended  to  overrule  or  to  modify 
the  well  settled  rules  which  we  have  stated,  by 
the  decision  in  Kennison  v.  Beverly,  146  Mass. 
467.  6  New  Eng.  Rep.  183.  In  that  case  the 
damage  was  caused  by  percolation  from  a  catch 
l)asiu  which  seems  to  have  been  incident  only 
to  an  open  gutter  by  the  side  of  the  highways. 
Assuming  tuat  there  was  evidence  for  the  Jury 
that  there  was  such  an  artificial  accumulation 
of  water  as  to  fall  within  White  v.  Chapin  and 
Manning  v.  Lovell,  and  that  the  trouble  was 
due  to  negligence  In  constructiou  rather  than 
to  the  plan  adopted,  still  it  may  be  that  the  town 
was  not  liable  in  the  absence  of  such  evidence 
that  it  did  the  work,  as  was  found  in  Deane  v. 
Randfdph,  182  Mass.  475;  WaMron  v.  IJaveihill, 
143  Mass.  582,  8  New  Eng.  Rep.  688;  Doftarty 
V.  Braintree,  148  Mass.  495,  497. 

It  may  be  that  defects  in  such  a  catch  basin 
are  to  t)e  regarded  as  defects  in  surface  drain- 
age within  the  limits  of  the  highwav,  an«t  <  here- 
fore  as  defects  in  the  repair  of  the  highway  the 
charge  of  which  is  committed  by  statute  to  the 
highway  surveyors.  Highway  sut  veyors  in  the 
piTformance  of  their  statutory  duties  are  held 
to  l)e  public  officers  and  not  ai^ents  of  the  town, 
partly  because  of  the  town's  want  of  control 
over  them,  and  partly  because  the  duty  to  re- 
pair the  surface  of  highways  is  reganit^d  as  a 
public  duty  from  which  the  town  derives  no 
special  advantage  in  Its  corporate  capacity. 
Walcott  V.  Swampscott,  1  Allen,  101;  Barney  v. 
r^noeU,  H8  Mass.  570, 671 ;  Tindley  v.  SaUm,  l87 
Mass.  171,  174;  Blanchard  T.  Ayer,  148  Mass. 
174, 176. 

For  these  and  perhaps  other  reasons,  it  is 
held  that  towns  are  not  liable  for  defects  In 
such  repair  apart  from  statute,  except  in  such 
canes  as  we  have  mentioned.  White  v.  FhiHipO' 
ton,  10  Met.  103,  110;  BigeUne  v.  Randolfth,  14 
Gray,  HI,  548;  Oliver  v.  Worcester,  102  Mass. 
489,  490;  Bill  v.  Boston,  122  Mara.  844,  »50. 

It  seems  that  this  irrespon.sibility  is  not  con- 
fined to  nonfeasance  or  to  damace  In  the  high- 
way, to  persons  traveling  there,  but  extends  to 
casesof  misfeasance  (see  Wateott  v.  Swampscott 
and  Tindley  v.  tkilem,  supra.  Manners  v.  Ha- 
verhill, 185  Mass.  165),  and  to  injury  to  persons 
or  property  outside  of  the  highway.  Uoltnan 
V.  Townsend,  13  Met.  297;  Smith  v.  Dedham,  8 
Cush.  5'^2.  See  Benjamin  v.  Wheeler  and  Tur- 
ner V.  Dartmouth,  supra;  Brailey  ▼•  Houthbor- 
ough,  6  Cush.  141. 

But  it  is  settled  by  the  cases  which  we  have 
cited  (Emeiy  v.  J/owell,  etc.)  that  there  Is  no 
such  immunity  with  regard  to  sewers  and  main 
drains.  These  belong  to  the  cities  and  towna 
t)y  statute  (Pub.  8tat.  chap.  50.  §  1);  and  al- 
though the  road  commissioners  who  are  given 
authority  to  maintain  them,  by  the  same  sec- 
tion, are  probably  no  more  the  agents  of  the 
towns  than  highway  surveyors,  when  exercising 
highway  surveyors'  duties  {Barney  v.  l/neeu, 
sujtra;  Nealley  V.  Bradfori^,  145  Mass.  561, 664, 
5  New  Eng.  Rep.  516),  still  perhaps  they  have 
not  so  ezcfunive  an  authoritv  over  sewera,  and 
at  all  events  the  interest  of  the  towns  in  the 
sewers  is  so  distinct  from  that  of  the  public  at 
large  that  tlM^  are  held,  with  reason,  to  the 
ordinary  responsibilities  of  ownen.    See*  fur- 
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ther,  Olif>€r  ▼.  Worcester,  102  Mass.  489,  500; 
Haskell  v.  yino  Bedford,  108  Masa.  208;  Hand 
Y.  BrooHine,  126  Mass.  824L 

A  further  objection  is  taken  by  the  defend- 
AUts,  wiib  rej^ard  to  the  box  drain,  that  a  ten- 
ant is  not  liable  to  third  persons  for  damages 
subsequently  caused  by  a  structure  lawfully 
erected  and  simply  left  by  him  upon  his  land- 
lord's premises  after  the  expiration  of  his  lease. 
We  certaioly  are  not  disposed  to  deny  that  prop- 
osition when  the  circumstances  are  such  that 
the  tenant  may  be  held  to  have  abandoned  the 
structure,  and  the  landlord  mav  be  held  to 
maintain  it  Blunt  y,  Aikin,  15  Wend.  522; 
Waggoner  ▼,  Jer mains,  8  Denio,  806.  See  Clif- 
ford y.  Atlantic  Cotton  Mills,  146  Mass.  47,  49, 
5  New  £ng.  Rep.  566. 

Bui  the  tenant's  liability  will  continue  if  he 
atill  maintains  the  structure,  and  in  a  case  like 
this  the  question  whether  he  does  so  or  not 
will  df^pend  upon  evidence  which,  necessarily, 
to  slight,  so  far  as  it  is  drawn  from  subsequent 
acts.  If  the  1  own  abandoned  the  drain,  nat- 
ural causes  would  still  carry  water  through  it 
as  before;  if  it  maintained  it,  there  was  noth- 
ing in  particular  for  the  Town  to  do,  unless  the 
<lrain  should  need  repairs. 

Perhaps  the  strongest  evidence  is  found  in 
the  original  transaction.  Whether  the  leave 
to  maintain  the  drain  for  five  years,  given  by 
Smith,  was  a  lease  or  a  license,  it  is  very  plain 
l^at  the  limit  of  five  years  was  fixed  simply  in 


order  to  preserve  risrhts.  Neither  party  can 
have  expected  that  the  drain  was  to  he  given 
up  at  the  end  of  that  time.  The  case  is  wholly 
different  from  the  orliuary  one  of  a  tenant 
leaving  a  fixture.  The  same  ueeH  which  led 
to  the  agreement  was  likely  to  continue,  and  it 
would  seem  from  the  report  adopted  by  the 
Town  that  already  the  box  drain  was  the  neces- 
sary outlet  of  the  system  of  drains  and  sewers 
belonging  to  the  Town  heretofore  mentioned. 
It  is  a  fair  inference  that  what  should  be  done 
later  was  left  to  further  negotiations,  which 
seem  from  the  vote  of  November  8,  1887  to 
have  been  bad,  and  to  have  U>en  snccess^ful. 
So  far  as  the  Town  added  to  its  system  of 
drains,  it  showed  its  intention  to  continue  to 
use  the  box  drain.  It  did  continue  in  fact  to 
discbarge  the  water  from  that  system  through 
the  box  drain,  and  it  negotiated  with  Smith,  as 
we  have  said.  There  was  ample  evidence  that 
the  Town  used  the  box  drain  after  the  five 
years.  What  would  be  the  lial)ility  for  bring- 
mg  down  water  against  an  obstacle  not  under 
the  defendnnt's  control,  under  circumstances 
otherwise  like  the  present,  we  need  not  con- 
sider. Any  insufficiency  that  there  may  have 
been  in  the  drain  seems  to  have  been  due  to 
negligence  in  its  construction  or  maintenance^ 
not  to  a  defect  in  the  original  plan.  See  /liu 
V  BosPm,  122  Mass.  844,  875;  retry  v.  Worc€9' 
ter,  6  Gray,  544,  547. 
kxceplions  overruled^ 
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JL  contract  by  which  a  board  of  county 
commissioners  attempts  to  employ  a 
legal  adviser  for  a  period  of  tbi-ee  years  to 
oommeooe  three  months  in  the  future  and  after 
the  time  for  the  election  of  a  person  to  fill  the 
vacancy  caused  by  the  expiration  of  the  term  of 
ofSce  of  one  member  of  the  board,  the  term  of 
employment  eztendin?  over  a  period  during 
which  ail  the  members  of  the  board  aa  constituted 
at  the  time  of  the  contract  will  retire  therefrom 
unless  re-elected,  ia  against  public  policy  and 
void. 

(27ZZ(ott  and  Coffee,  JJ.,  dissent) 

(February  i,  IAMl) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jay  County  in  favor 
of  plaintiffs  in  an  action  upon  a  coniract  to  pay 
plaintiffs  for  lei^l  services  to  be  rendered  by 
them.     Bewrsed. 

The  case  suincientlv  appears  in  the  opinion. 

Messrs,  Thomas  iBosworth  and  Frank 
H.  Snyder*  for  appellant. 

Messrs.  Taylor  A  Hartford»  appellees,  in 
person. 

^Nora-See  fiomard  v.  Knoz  Go.  (Ho.)  8  L.  a.  A. 
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Berkshire./.,  delivered  the  opinion  of  the 
court: 

The  appellees  sued  the  appellant  upon  the 
following  contract: 

This  memorandum  of  acTf^ement  made  this 
day  between  the  Board  of  Commissioners  of 
Jay  County  of  the  first  part  and  Taylor  and 
Hartford  of  the  second  part,  witnesseth  that 
the  party  of  the  first  part  hius  ihis  day  employed 
and  hired  the  party  of  the  second  piirt  as 
county  attorney  for  Jay  County,  in  the  State 
of  Indiana,  for  a  period  of  thieeyea's  from  the 
5th  dav  of  December,  1887;  the  said  parly  of  the 
second  part  hereby  agreeing  to  attend  to  alt  liti- 
gations in  which  tbe  Boanl  of  Commi5<sioners 
of  Jay  County,  is  a  party,  in  any  of  the  courts 
of  the  State  of  Indiana,  and  at  all  times  to 
render  and  give  the  Boaid  of  Commissioners  of 
JajT  County  or  any  member  thereof,  legal  ad- 
vice at  their  reasonable  request;  and  also  to 
legally  advise  and  direct  any  offlcer  of  said 
County  of  Jay  as  they  may  reasonat»]y  request 
from  time  to  time,  on  all  matters  of  law  per- 
taining to  their  said  offices. 

In  consideration  of  such  legal  services  as 
afore.<said,  the  party  of  the  first  part,  the  Board 
of  Commissioners  of  Jay  County,  promise  and 
airree  to  pay  the  party  of  the  second  part,  Tay- 
lor and  Hartford,  the  sum  of  |200  per  year, 
payable  quarterly;  and  in  case  tbey  have  to  ^ 
to  any  other  county  to  litigate  any  action  im 
which  the  Board  of  Commissioners  is  a  party« 
to  pay  their  reasonable  expenses,   {nduding 
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nflrofld  fare  and  board  incurred  in  attending 
to  such  litigation. 
In  witness  whereof,  the  party  of  the  first 

gart  and  the  party  of  the  second  part  have 
eretinio  set  tlieir  hands  and  seals  this  14th 
day  of  September^  1887. 

L.  J.  Cr^ig, 
R  McKinley, 
Taylor  &  liartford. 

The  compl*»intisin  two  paragraphs,  to  which 
demurrers  were  addressed  and  overruled  by 
the  court,  and  one  of  the  errors  assigned  rests 
npon  tlie  ruling  of  the  court  in  overruling  said 
demurrers;  but  as  counsel  for  the  appellant 
waive  thiH  alleged  error  in  their  brief  we  are 
not  called  upon  to  consider  the  questions  there- 
by raised. 

The  appellant  answered  the  complaint  in 
three  paragraphs,  the  first  being  a  general  de- 
nial. 

Demurrers  were  addressed  to  the  second  and 
third  paragraphs;  the  demurrer  to  the  second 
paragraph  was  overiuled  and  ihe  demurrer  to 
the  third  paragraph  sustained  and  exceptions 
taken. 

At  the  rei^uest  of  the  appellant  the  court 
made  a  special  finding,  and  upon  the  facts 
found  stated  as  conclusions  of  law  that  the  con- 
tract was  valid  and  binding  upon  the  appel- 
lant, and  that  the  appellees  were  entitled  to 
recover  the  sum  of  $60.  The  appellant  ex- 
cepted to  the  conclusions  of  law  and  Judgment 
was  rendered  for  the  appellees. 

The  substance  of  the  third  para^aph  of  an- 
swer is  aliout  as  follows:  At  the  time  the  con- 
tract mentioned  in  the  complaint  was  entered 
into,  the  Board  had  in  its  employ  as  its  attor- 
ney and  legal  adviser  one  John  M.  Smith, 
whose  term  of  employment  continued  until  the 
—  day  of  Deceml»er,  1887,  at  which  date  tbe 
Board  would  be  reorganized,  the  term  of  one 
of  its  mem  tiers  expiring  and  that  of  another 
commencinsr;  that  the  said  contract  was  an 
employment  for  a  period  of  time  commencinsr 
in  the  future  and  after  the  reorganization  of 
tbe  said  Board,  and  was  executed  for  the  pur- 
pose and  with  the  intention  of  binding  the 
Boanl  as  it  would  be  organized  on  said  —  day 
of  December,  1887,  to  accept  the  services  of 
le^al  advisers  not  of  its  own  selection;  that  ap- 
pellees never  as  umed  the  duties  of  county  at- 
torneys under  the  said  contract,  and  that  the 
B<iara  as  thereafter  constituted  had  employed 
Thomaa  Boswoi  th  as  its  legal  adviser,  who  is 
sUll  serving  in  that  capacity. 

Tbe  answer  wa^  not  skillfully  drawn  and  is 
not  specific  in  its  averments.  If  the  averments 
in  the  answer  were  as  broad  as  the  facts  stated 
in  the  special  finding  (not  in  detail,  but  as 
would  be  pioper  in  pleading),  the  questions  in- 
tended to  be  presented  could  lie  considered  with 
much  more  satii»fuction  by  this  court. 

In  consi'Iering  the  answer  we  must  not  over- 
look the  charncter  of  the  contract  which  is  the 
foundation  of  the  action. 

The  contract,  to  pay  the  least  of  it,  is  a  re- 
markable one,  entered  into  under  uniisnal  cir- 
cumstances and  which  would  seem  to  indicate 
that  the  motive  which  prompted  its  execution 
was  not  the  welfare  of  the  public.  By  its  terms 
and  conditions  the  services  of  the  appellees  are 
contracted  for  for  a  period  of  three  years  from 

7 La  A. 


December  6,  1887,  and  at  a  time  when  the 
Board  had  an  attorney  employed  whose  term 
of  service  would  not  expire  for  three  months 
and  not  until  after  the  reurganization  of  the 
Board,  as  stated  in  the  answer.  We  know  as 
a  matter  of  law  that  within  the  time  over  which 
the  employment  under  the  contract  extended 
the  Board  must  be  reorganized  at  least  three 
times,  becauseof  the  expiration  and  commence- 
ment of  the  terms  of  its  members;  that  before 
the  said  6(h  day  of  December,  1»90,  there  will 
not  be  a  single  member  of  the  Board  whose 
term  had  commenced  and  was  running  at 
the  date  of  the  contract,  unless  thereafter  re- 
elected. 

It  is  admitted  by  the  demurrer  that  the  con- 
tract was  entered  mto  for  the  purpose  and  with 
the  intention  of  binding  the  new  Board  (so  to 
speak)  to  accept  the  services  of  legal  advisers 
nut  of  its  own  choosing. 

If  the  contract,  such  as  it  is  and  entered  in- 
to for  the  purpose  stated  in  the  answer,  is  not 
contrary  to  public  policy,  then  the  demurrer 
was  properly  sustained  to  the  answer;  but  if 
not  a  valid  and  bindinj^  contract  for  the  reason 
that  it  is  against  public  policy,  the  demurrer 
should  have  been  overruled. 

In  considering  this  question  the  eiVect  upon 
the  public  interest  must  have  a  .'jonirolling  in- 
fluence. To  assume  that  the  contract  is  void- 
able only  is  to  concede  that  the  Board  had  the 
power  to  enter  into  such  a  contract,  and  if 
power  existed  to  make  the  contract  it  must  be 
recorded  as  valid  and  binding,  unless  tainted 
with  fraud  sufficient  to  avoid  or  rescind  it. 

The  execution  of  the  contract  for  the  pur- 
pose of  binding  the  Board  in  the  future  and 
after  there  has  been  a  change  in  its  member- 
ship, will  not  of  itself  constitute  fraud.  Mc- 
Chrmiek  v.  BoBton,  120  Mass.  499;  Bay  State 
Brick  Co,  v.  Fost^,  115  Mass.  481;  Benjamin 
V.  Wheekr,  8  Gray,  409;  Soon  Hiug  v.  Crowley, 
113  U.  B.  708  |28  L.  ed.  11451;  Ogletby  v.  A^ 
tnlf,  105  U.  8.  605  [26  L.  ed.  1186]. 

The  contract  must  be  regarded  as  a  valid  and 
binding  contract,  or  as  void  ab  initio  because 
of  the  fact  that  it  is  a  contract  which  la  against 
public  policy. 

The  Board  of  Commissioners  has  authority 
to  employ  coimsel  in  matters  pertaining  to  tbe 
business  of  the  county,  and  to  j^ve  to  the  mem- 
bers of  the  Board  legal  advice  in  relation  to 
their  ofilcial  duties. 

If  the  contract  in  question  is  binding,  the 
Board  of  Commissioners  at  one  session  may 
employ  counsel  to  serve  the  Board  as  then  or- 
ganized, and  at  the  same  time  employ  counsel 
to  serve  it  in  advance  and  at  a  time  when  it  is 
known  the  membership  of  the  Board  will  be 
different. 

It  is  true  that  under  the  contract  in  question 
the  beginning  of  the  term  for  which  tbe  appel- 
lees were  employed  was  only  postponed  three 
months  from  the  date  of  the  employment,  but 
in  the  mean  time  the  term  of  ofiiceof  one  mem- 
ber of  the  Board  expired  and  that  of  another 
bcijan;  and  if,  under  such  circum9(ances,  attor- 
neys could  be  employed  three  months  ahead, 
why  not  for  one,  two  or  three  yeais  in  ad- 
van '•e  ? 

But  the  most  obnoxious  feature  which  we 
find  in  the  contract  is  the  length  of  time  for 
which   the  appellees   were   employed.     We 
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kuow,  as  a  matter  of  law,  as  we  have  already 
said,  that  the  membership  of  the  Board  will  be 
diaDged  as  much  as  three  times  from  the  date 
of  the  employment  to  the  expiration  of  the 
time  of  service,  unless  some  of  its  members  are 
re  elected,  aod  in  that  case  the  terms  of  office 
will  be  different.  Unless  some  of  its  members 
are  re-elected  there  must  be  an  entire  change 
in  the  membei-ship  of  the  Board  between  the 
date  of  the  employment  and  the  expiration  of 
the  time  covered  by  the  contract.  This  con- 
tract deprives  the  Board,  as  reorganized  from 
vear  to  year,  of  the  right  to  employ  its  attorney 
for  the  next  following  year. 

If  such  contracts  arc  binding,  then  no  differ- 
ence how  distasteful  an  attorney  may  be  to  the 
members  of  the  Board,  or  how  little  confidence 
they  may  have  in  bis  ability,  legal  learning  or 
honesty,  so  long  as  he  performs  the  conditions 
of  the  contract  on  his  part  they  are  bound  to 
recognize  him,  accept  his  services  and  assume 
the  responsibility. 

And  if  the  contract  in  question,  extending, 
as  it  does,  over  a  period  of  three  years,  is  valid, 
wh^  may  not  a  like  contract  covering  a  period 
of  six,  nme  or  a  dozen  years  be  upheld  ? 

Our  conclusion  is  that  the  contract  is  against 
public  policy  and  void. 

In  St.  Joseph  d  Denver  City  R,  Go.  v.  Rpan, 
11  Kan.  602,  15  Am.  Rep.  857,  it  is  said  by  the 
court :  *'  Railroad  corporations  are,  as  we  have 
seen,  public  agencies  and  perform  a  public 
duty.  Tliey  are  agencies  created  by  the  pub- 
lic, with  certain  piivileges  and  subject  to  cer- 
tain oblicrations.  A  contract  that  they  will  not 
discharge  or  by  which  they  cannot  discharge 
those  obligations  is  a  breach  of  that  pubhc 
duty  and  cannot  be  enforced." 

This  portion  of  the  opinion  is  quoted  with 
approval  bv  the  Supreme  Court  of  Iowa  in  the 
case  of  H  t  liamson  v.  Chicago,  R.  I.  dh  P.  R. 
Co.  53  Iowa,  126.  See  FulUr  v.  Dame,  18 
Pick.  472,  opinion  by  Shaw,  Ch.  J.,  which  is 
a  leading  case  upon  the  subject  under  consid- 
eration; Guernsey  v.  Cook,  120  Ma^s.  501. 

In  Craft  v.  McConoughy,  79  111.  846.  the  Su- 
preme Court  of  Illinois  said :  "  Whatever  is 
injurious  to  the  interest  of  the  public  is  void  on 
the  ground  of  public  policy."  This  language  is 

?uoted  and  approved  in  the  recent  case  of 
*eopU  V.  Chirago  Gas  TVust  Co.,  decided  by  the 
same  court  in  a  learned  and  exhaustive  opinion, 
ail.)  22  N.  E.  Rep.  798. 

In  Wiley  v.  Baumgardner,  97  Ind.  66,  what- 
ever is  injurious  to  public  interest  is  recog- 
nized as  contrary  to  public  policy. 
It  is  evident  that  the  contract  inyolved  in 


this  litigation  is  of  that  character.  It  ties  the- 
hands  of  the  Board  of  Commissioners  and  is^ 
prejudicial  to  the  free  exercise  of  its  power  and 
functions  for  the  public  good. 

In  West  Virginia  Transp.  Vo.  v.  Ohio  River 
Pipe  Line  Co.,  22  W.  Va.  600,  46  Am.  Rep. 
527,  the  court  says :  "The  common  law  will 
not  permit  individuals  to  oblige  themselves  by 
contract  either  to  do  or  not  to  do  anything 
when  the  thin^  to  be  done  or  omitted  is  in  any 
degree  clearly  injurious  to  the  public,"  citing 
Chappel  V.  Brockway,  21  Wend.  159.  See  Peo- 
ples. Chicago  Gas  Trust  Co.  supra. 

The  case  of  Reubelt  v.  NobletviUe,  lOtf  Ind. 
478,  4  West.  Rep.  509,  is  relied  upon  by  the 
appellees.  That  case  involved  the  right  of  the 
school  trustees  of  the  town  to  employ  a  school 
superintendent  for  the  following  school  year, 
and  before  the  reorganization  of  the  school 
board  in  June,  as  provided  by  law.  The  ap- 
pellee rested  its  case  upon  the  construction  to 
be  placed  upon  §  4439,  Rev.  Siat.  1881,  claim- 
ing  that,  by  the  provisions  of  that  section,  the 
board  of  school  trustees  as  orjeanized  in  May 
could  not  elect  a  superintendent  for  the  next 
school  vear,  and  thereby  bind  the  board  as  or- 
ganizea  in  June,  and  the  caJse  went  off  upon 
that  question.  In  that  case  the  emplovment 
was  only  for  one  year.  We  apprehend  thai,  if 
the  board  of  trustees  had  undertaken  to  em- 
plov  the  superintendent  for  three  years,  a 
different  conclusion  would  have  been  reached. 

We  have  not  overlooked  the  suggestion  made 
bv  counsel  for  the  appellees  that  the  Board  of 
dommisaioners  is  a  corporation,  and  continues 
as  such  notwithstanding  its  membership  may 
be  changed,  and  is  liable  for  all  contracts 
which  it  has  the  power  to  mnke. 

But  the  question  before  us  is  one  of  power» 
and,  as  we  have  said,  we  do  not  think  the 
Board  had  the  power  to  make  the  contract  in 
suit. 

The  judgment  is  reversed,  with  instructions  to 
overrule  the  demurrer  to  tfie  third  paragraph  of 
answer. 

Elliott*  J.: 

I  dissent  from  the  prevailing  opinion  be- 
cause I  think  the  contract  opernted  to  retain 
the  attorneys  and  they  are  entitled  to  some 
compensation.  An  attorney  who  is  retained 
is  entitled  to  compensation,  although  he  may 
not  actually  render  any  services. 

Coffey»  J.,  concurs  with  Elliott*  /. 

Petition  for  rehearing  overruled  April  5^ 
1890. 
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GILBERT,  PARKS  &  CO. 

( Tenn ) 

1  •  To  be  ▼alid  a  oontraot  restrlctinir  a  oarrlerli 
Unbility  must  be  fairly  obtained.  Just  and  reason- 
abla 

8.   A  condition  in  a  bill  of  lading  which 

7  L.  R.  A. 


limits  the  carrier's  liability  to  reasonable 
If  coupled  with  compensatinfr  advantafres  to  the 
shipper,  and  the  latter  has  the  alternative  of  g«t- 
tiDir  rid  of  the  condition  by  payioR  a  reasonably 
higher  freiflrht  rate. 
8.  A  "fire  clause''  In  a  bill  of  ladin^r 
exempting  the  carrier  from  liability  for  loss  by 
fire  1b  not  valid,  where  transportation  under  the 
rules  of  the  oommon  law  is  not  oiTered  as  an  al- 
ternative, and  no  reduction  of  rates  is  made  as  a 
consideratioD  fur  the  exemption. 
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4.  Mere  aeqiileaeenee  by  shippers  In  the 

use  of  bills  of  lading  oontaininiraolauBe  ezempt- 
iDfiT  trotn  Uabillty  for  fires  will  not  show  the 
reasooableness  of  the  exemption,  where  the  ship- 
pers have  not  had  an  opportunity  of  seleotJoD 
between  bills  of  lading  with  and  those  without 
this  olauae. 

6.  Vew  fitcis  declared  in  an  affldavlt  for  a  new 
trial  will  be  iosuffident  if  they  traosplred  after 
the  cauiie  of  aotioo  acoruod  and  were  In  no  wise 
connecied  therawitb. 

U^blfces,  Jm  diaaents.) 
(January  80,  ISOOJ 

APPEAL  b^  defendant  from  a  Jud^^ent  of 
the  Circuit  Court  for  Davidson  County  in 
favor  of  plaintiffs  in  «d  action  to  recover  the 
value  of  certain  cotton  which  was  burned  while 
io  possession  of  defendant  for  transportation. 
AffirmecL 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  Baxter  Smith  for  app(*llant. 

J/eswv.  Dickinson  A  Fraser  for  appel- 
lees. 

Caldwell,  J,,  delivered  the  opinion  of  the 
coart: 

On  the  18th  day  of  October,  1885,  W.  P. 
Embry,  as  agent  of  Gilbert,  Parks  &  Co.,  de- 
livered seven  bales  of  cotton  to  the  Louisville 
&  Nashville  Railroad  Company  at  Columbia, 
Tenn.,  for  shipment  to  bis  principals  at  Nash- 
ville. Before  its  departure,  aod  while  vet  in 
the  depot  of  the  Conrpany  at  Columbia,  it  was 
destroyed  by  fire.    Tberpafter  Gilbert,  Parks 

6  Co.  sued  the  Railroad  Company  for  non- 
delivery. The  action  orlirinated  before  a  jus- 
tice of  the  peace,  from  whose  Judfpnent  there 
was  an  appeal  to  the  Circuit  Court  at  Nashville. 
Here  tbe  ctise  was  tried  by  his  honor,  the  circuit 
judge,  without  a  jury,  and  judgment  was  ren- 
derni  in  favor  of  tbe  plaintiffs  for  tbe  agreed 
value  of  tbe  cotton,  interest  and  costs.  Tbe 
Railroad  Company  has  prosecuted  an  appeal 
in  error  to  this  court. 

There  is  no  controversy  about  tbe  consign- 
ment, loss  and  value  of  the  cotton;  nor  is  there 
any  denial  that  the  defendant  Company  would 
be  liable  for  the  loss,  under  the  rules  of  the 
common  law.  Tli&«e  are  all  conceded.  But  it 
is  insisted  in  bebalf  of  the  Company  that  its 
common-law  liability  was  limited  by  special 
contract,  and  tbnt  special  contract  is  relied  upon 
in  bar  of  any  recovery.  The  bill  of  lading 
under  wliich  the  shipment  was  to  be  made  is 
produced  in  evidence.  It  contains  a  fire  clause 
which  stipulates  that  the  Company  shall  not 
be  liable  for  toss  or  damage  by  fire.  This  is  the 
special  contract  through  which  exemption  from 
liability  is  sought  The  plaintiffs  deny  tbe  va- 
lidity of  that  stipulation,  and  thus  the  issue  for 
our  determination  is  presented. 

It  is  now  too  well  settled  to  admit  of  debate 
that  the  common-lnw  liability  of  common  car- 
riers may  be  limited  by  special  contract,  even 
to  tbe  extent  of  denuding  them  of  the  character 
of  insurers,  except  as  against  their  own  neg- 
ligence, or  that  of  their  agents  and  servants; 
and  the  limitation  may  be,  and  is  generally, 
f^braced  in  the  bill  of  lading  delivered  to  the 
shippers  at  the  time.  It  is  not  every  such  spe- 
cial contract,  however,  that  is  effective.  To  be 
valid,  it  must  be  fairly  obtained,  and  just  and 
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reasonable.  Under  the  English  Railway  and 
Canal  Traffic  Act  of  18.54  (17  and  1 8  Vict.  chap. 
81,  §7),  such  stipulations  are  called  "concu- 
tions,"  and  they  can  be  upheld  only  when  they 
''shall  be  adjudged  ...  to  be  just  and  reason- 
able." The  same  criterion  is  uniformly  applied 
in  this  country,  and  no  limitations  of  the  car- 
rier's common-law  liability,  in  whatever  form 
made,  will  afford  protection  unless  just  and 
reasonable  in  the  eyes  of  the  law.  ifeto  York 
Gent  R.  Co.  v.  Lorkwood,  84  U.  8.  17  Wall.  857 
[21  L.  ed.  6271;  Hart  v.  Pennsylvania  R.  Co, 
112  U.  S.  888128  U  ed.  720];  Marr  v.  W,  U, 
Teleq,  Co,  85  Tenn.  (1  Pickle)  542;  MercJtanti 
Dispatch  Tranup,  Co.  v.  Block,  86  Tenn. 
(2  Pickle)  307. 

Though  such  is  the  generally  accepted  test, 
the  use  of  these  words  ('*just  and  reasonable") 
will  not  always  meet  the  requirements  of  in- 
vestigation. What  will  be  just  and  reasonable 
in  one  case  may  not  be  so  in  another.  The 
jufitness  and  reasonableness  of  the  condition  or 
limitation  must  of  necessity  depend  upon  the 
peculiar  facts  and  circumstances  of  every  case, 
— the  nature  of  the  article  to  be  conveyed,  the 
hazard  of  the  transportation,  the  surroundings 
of  the  parties  at  the  time,  and  the  mutual  ad- 
vantages given  and  received. 

Referring  to  the  burden  and  weight  of  proof, 
an  eminent  British  author  says:  "The  burden 
of  proving  the  reasonableness  of  a  condition 
lies  upon  the  company.  The  roost  cogent  evi- 
dence in  favor  of  reasonableness  is  to  show  that 
the  condition  was  not  forced  upon  the  custo- 
mer, but  that  he  had  a  fair  alternative  of  get- 
ting rid  of  the  condition,  and  yet  agreed  to  it;" 
Redman,  Railway  Carr.  2d  ed.  p.  66,  citing 
Lewis  V.  Great  Western  R,  Co.  47  L.  J.  N.  S. 
Q.  B.  181. 

In  further  treating  on  the  same  subject,  the 
same  writer,  on  page  71,  says:  "To  enable  a 
company  to  rely  on  an  alternative  contract  of- 
fered to  the  customer,  it  must  appear  that  such 
alternative  was  it^lf  reasonable.  A  company 
cannot  offer  the  choice  of  two  unreasonable 
conditions,  and  then  rely  on  tbe  one  actually 
chosen,"— citing  Lhyd  v.  Waterford  dh  L.  JR. 
Co.  15  Ir.  C.  L.  87. 

To  the  same  effect  as  the  latter  quotation  is 
the  Marr  Case,  decided  by  this  court  in  1886. 
There  the  telegraph  company  was  shown  to 
have  had  four  different  rates  of  charges, 
with  as  many  different  degrees  of  liability^ 
They  were  all  held  to  be  unreasonable,  and  the 
fact  that  the  customer  choosing  one  rate  had 
the  option  of  taking  any  one  of  the  other  three 
was  of  no  avail  to  the  company,  in  an  action 
for  damages.  Marrr,  W.  V,  Teleg.  09. 85  Tenn. 
(1  Pickle)  616. 

The  alternative  must  be  both  reasonable  and 
bona  fide.  If  either  unreasonable  or  colorable 
onl^,  it  will  be  unavailing  as  a  defense  to  the 
action  against  a  carrier.  A  company  standing 
before  the  public  as  a  common  carrier,  and  en- 
joying tbe  advantages  and  franchises  as  such, 
must  be  ready  to  do  tbe  business  of  a  common 
carrier,  with  the  full  measure  of  responsibility 
imposed  by  tbe  common  law;  and  it  may  at  tbe 
same  time  offer  to  do  the  same  business  with  a 
limited  liability,  the  limitation  resting  upon  a 
suflScient  consideration.  An  offer  or  readiness 
to  transport  tbe  goods  of  its  customer  with  the 
one  or  the  other  degree  of  responsibility,  at  his 
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option,  is  as  little  as  can  be  required  of  any 
common  carrier.  Leas  than  this  does  not  pre- 
sent a  bona  fide  and  reasonable  alternative. 
Reduction  of  freight  charges  is  the  usual  con- 
sideration for  the  diminution  of  responsibility 
on  the  part  of  the  company.  One  of  the  lead- 
ing principles  deducible  from  the  English  cases 
is  stated  by  Mr.  Redman  in  these  words:  "A 
condition  is  reasonable  which  reduces  a  com- 
pany's liability  to  a  minimum,  if  it  is  coupled 
with  compensating  advantages  to  the  customer 
(such  as  cheapness  of  carriage),  and  the  latter 
bas  the  alternative  of  getting  rid  of  the  condi- 
tion by  paying  a  reasonahly  higher  rate."  Red- 
man, Railway  Carr.  p.  75,  §  2. 

This  language  puts  the  law  clearly,  and 
meets  our  unqualitled  approval.  It  is  repro- 
duced as  the  law  of  the  two  countries  in  a  re- 
cent American  work.  2  Am.  &  £ng.  Cyclop. 
Law,  819. 

These  clauses,  similar  to  the  one  before  us, 
when  based  upon  a  sufficient  consideration, 
have  by  the  Supreme  Court  of  the  United 
8lates,  and  by  this  court,  been  held  to  be  valid, 
and  to  protect  the  company  from  liability  for 
loss  by  fire,  caused  otherwise  than  by  the  neg- 
ligence of  the  company  or  its  agents.  York 
Mfg.  Co.  V.  lUintnt  C\  R.  Oo,  70  U.  S.  3  Wall. 
107  f  18  L.  ed.  170];  DUlard  ▼.  LouiniUe  ds  If, 
B,  Co.  2  Lea,  288. 

In  the  latter  case,  tbe  court  said:  "A  lower 
rate  of  freight,  orsomethingequivalent,  willbe 
a  sufScient  consideration  for  the  stipulation." 
2  Lea^  298. 

In  the  former  it  is  broadly  intimated  tbat  a 
reduction  of  charges  will  be  presumed  tobe  tliC 
consideration  for  such  a  stipulation,  the  Ian- 
fniace  of  the  court  being:  "There  is  no  evi- 
dence that  a  consideration  was  not  given  for 
tbe  stipulation.  The  company,  probably,  had 
rates  uf  charges  proportioned  to  the  risks  thev 
assumed  from  the  nature  of  the  goods  carried, 
and  the  exemption  of  losses  by  fire  must  neces 
sarily  have  atlccted  the  compensation  demand- 
ed."   70  U.  8.  8  Wall.  11a  [18  L.  ed.  172]. 

In  speaking  of  the  stipulation  for  a  limited 
liability  in  a  railroad  ticket,  tbe  New  York 
Court  of  Appeals  said:  '*Like  all  contracts,  to 
render  such  an  one  valid,  it  is  indispensable 
that  it  have  some  considers t ion,  which  it  would 
not  have  if  Uie  passenger  paid  tbe  fu!l  fare  fixed 
by  law  ...  if  the  service  is  reduced,  the 
amount  of  the  reward  must  be  reduced  in  pro- 
portion; and,  if  the  company  is  relieved  from 
risk,  it  must  make  compensation  for  that  relief 
by  the  reduction  of  fare  or  otherwise."  Biwell 
▼.  New  Tork  Cent.  R.  Co  26  N.  Y.  44-3. 

The  perf(>rmance  of  an  act  which  a  party  is 
under  a  legal  obligation  to  perform  does  not 
constitute  a  good  consideration  for  a  promise. 
Addison,  Cont.  g  4. 

Hence  a  mere  agreement  by  a  common  car- 
rier to  transport  goods  furnishes  no  considera- 
tion for  a  stipiiluiion  for  less  than  common- 
law  liability.    Lawson,  Carr.  ^  212. 

Having  laid  down  the  principles  of  law  by 
ivbich  this  case  must  he  decided,  we  proceed  to 
give  them  application  to  the  facts  disclosed  on 
the  trial.  lu  doing  this  it  is  necessary  to  state 
the  material  facts  not  already  recited.  I.  Bailey 
says:  "Have  been  freight  agent  at  Columbia  for 
the  Louisville  &  Nashville  Railroad  Company, 
for  about  nine  yeara.    I  received  the  cotton  in 
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question  from  W.  F.  Embry,  agent  of  plain 
tiffs.  Nothing  was  said  altout  accepting  the 
bill  of  lading.  No  objection  was  raaide  to  tha 
same.  The  regular  rate  on  the  bill  of  lading 
was  $1  a  bale.  The  regular  tariff  rate  for  each 
100  pounds  is  87  cents,  and,  estimating  a  bale  of 
cotton  at  ftOO  pounds,  would  make  the  cost  of 
shipping  between  those  points  (Columbia  and 
NaHhvil.e)  $1.86  per  bale.  If  this  bill  of  lading 
had  been  declined  (the  one  the  cotton  waa 
shipped  under),  the  shipper  would  have  had  to 
ship  by  the  regular  tariff  rates,  $l.t^  per  bail, 
without  the  fire  clause.  I  do  not  know  how 
long  this  form  of  bill  of  lading  has  been  in  use, 
but  it  has  been  in  use  for  several  years,  and  waa 
acceptable  to  the  shipping  public,  and  no  com- 
plaint had  been  made  of  it.  I  do  not  think 
there  was  any  fire  clause  in  the  one  used  prior 
to  this.  At  the  time  the  cotton  was  shipped  I 
had  no  other  form  of  bill  of  ladint^  to  ship  cot- 
ton under.  I  had  no  authority  as  freight  agent 
to  make  any  different  contract,  or  to  ship  goods 
under  anv  other  bill  of  lading  than  the  one  un- 
der which  these  goods  were  shipped.  Nothing 
was  said  between  Mr.  Embry  and  myself  about 
a  special  rate,  but  he  took  the  bill  of  Inding 
offered  without  objection,  and  shipped  under 
thi&  I  would  not  have  shipped  this  cotton  anv 
other  way.  The  rate  of  |1  a  bale  has  been  such 
about  six  years,  under  the  bill  of  ladini^  sucb 
as  this  cotton  was  shipped  under.  I  have  no 
bill  of  lading  to  issue  where  goods  are  shipped 
under  tariff  rates.  No  cotton  has  ever  been 
shipped  under  tariff  rates.  Every  shipper  in 
Columbia  knows  that  I  have  the  tariff  rates 
posted  up  in  my  office.  Have  toM  W  F.  En\- 
bry  about  the  tariff  nites,  but  do  not  remember 
when.  The  rate  on  cotton  was  the  s^me  before 
the  insertion  of  the  fire  clause  as  it  is  now.  If 
objection  had  been  made  about  this  bill  of  lad- 
ing, I  would  have  refused  to  receive  the  goods 
until  I  had  authority  from  Mr.  Champe.  A 
schedule  with  the  exemptions  .was  parted  up  in 
a  conspicuous  place  in  my  office  at  Columbia, 
but  tbe  name  'cotton'  did  not  appear  in  it,  but 
it  would  have  come  under  our  losses;  and  had 
frequently  talked  with  Mr.  Embry,  plaintiff's 
agent,  about  the  two  rates  before  this  shipping. " 

Mr.  Champe  i  estified.  "lam  general  freight 
agent  of  the  Louisville  &  Nashville  Railroad 
Company  at  Nashville.  If  Mr.  Bailey,  our 
freight  agent  at  Columbia,  had  informed  ma 
that  Mr.  Kmbry  refused  to  ship  his  cotton  un- 
der this  bill  of  lading,  in  this  case  I  would  bavo 
instructed  him  (Mr.  %ailcy)toshiplhesaid  cot- 
ton by  the  regular  rates  of  87  cents  per  100 
pounds,  which  would  have  been  done  by  tele- 
gtaph.  The  only  two  rates  we  have  are  the 
rates  under  this  bill  of  lading  and  tbe  tariff 
rates.  Tliis  bill  of  lading.  a3  far  as  I  know, 
has  l)een  in  use  a  long  number  of  \ears." 

Tbe  foregoing  is  the  whole  of  tbe  testimony 
of  these  two  witnesses.  It  is  quoted  at  lengthy 
to  show  tbe  whole  case  as  made  by  the  defend- 
ant. It  intro<luced  no  other  witness.  Leonard 
Parks,  one  of  the  plaint  ilTs,  stated,  in  substance, 
that  he  had  been  a  shipper  over  the  Louisville 
&  Nashville  Railroad  Company  many  years; 
that  the  Merchants'  Exchange  at  Nashville  pro- 
tested aaainst  the  introduction  of  the  fire  clause 
in  the  defendant's  form  for  bills  of  lading,  and 
gave  the  Company  notice  of  that  protest;  and 
tbat  the  rate  from  Columbia  to  Nashville  was 
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not  reduced  when  the  f  re  clause  was  ioserted, 
but  lemnined  the  same  as  before. 

Under  these  facts,  we  agree  with  the  learned 
circuit  judges  in  holding  that  the  Company  is 
liable  for  the  value  of  the  cx)tton.  The  special 
contract  for  exemption  from  liability  for  loss  or 
damage  by  fire  is  by  this  record  shown  not  to 
be  just  and  reasonable.  It  was  (he  primary 
duty  of  the  Company  to  hold  itself  in  readiness 
to  Imnjsport  goods,  under  the  rules  of  the  com- 
mon law,  wub  all  the  responsibility  of  a  com- 
mon carri<'r.  This  it  did  not  do.  Its  agent  was 
furnished  with  no  form  for  bill  of  lading  for 
such  a  shipment.  More  than  that,  he  had  no 
authority  to  receive  the  goods  for  shipment 
with  such  responsibility  attaching  to  the  Com- 
pany. He  says  he  had  no  authority  to  make 
aoy  contrnct  but  the  one  he  did  make,  and  that 
he  "would  not  have  shipped  this  cotton  any 
other  way."  He  submitted  no  alternative  to 
the  plaintiffs,  and  had  no  authority  from  his 
principal  to  do  so,  and  would  not  have  done  so 
if  requested.  True,  he  says  he  would  have 
asked  for  permission  to  ship  under  contract 
without  fire  clause  if  the  bill  of  lading  with  it 
had  been  refused  by  the  customer,  and  Mr. 
Charape  says  he  would  have  granted  such  per- 
mission. What  stronger  proof  could  there  be 
that  the  Company  was  not  offering,  or  ready, 
or  was  pretending,  to  do  business,  except  upon 
the  most  restricted  liabiliiy?  Why  the  neces- 
sity of  ai>king  and  grigtjiing  permission  to  do  a 
thing  which  the  law  reqiiires  it  to  be  in  con- 
stant readiness  to  do?  This  is  the  permission 
that  should  have  been  granted  in  the  first  in- 
stance. From  the  moment  of  bis  employment, 
the  agent  stiould  certainly  have  been  clothed 
with  authority  to  do  that  which  the  law  re- 
quired him  to  do,  and  after  that  he  could  have 
been  authorized  lo  do  that  which  the  law  per- 
mitted him  to  do.  That  he  frequently  talked 
with  Embry  "about  the  two  rates"  is  an  unim- 
portant circumstance  as  we  see  it.  If  he  at  the 
same  time  told  Embry  what  he  tells  the  court, 
— ^that  he  was  authorized  to  issue  but  the  one 
bill  of  lading,  and  that  he  would  ship  the  cot- 
ton no  other  way,— he  would  certainly  not  have 
made  the  case  any  better  for  the  Company; 
and  if  he  withheld  those  additional  facts,  they 
remain  facts  in  the  case  nevertheless,  and  can- 
not be  rejected  because  not  disclosed  to  the  cus- 
tomer. 

Again,  no  consideration  for  the  fire  clause 
passed  to  the  shipper.  The  responsibility  of 
the  carrier  is  reduced  to  a  minimum,  it  is  true, 
but  there  is  no  corresponding  reduction  in 
freight  charges.  There  is  no  reciprocal  con- 
cession of  legnl  rights  by  carrier  and  shipper. 
The  advantage  is  all  on  one  side.  It  is  dis- 
tinctly shown  that  the  rate  charged  under  the 
bill  of  lading  in  this  case  is  the  same  that  was 
charged  before  the  insertion  of  the  fire  clause, 
and  that  no  reduction  was  ever  pretended  to  be 
made  on  account  of  the  introduction  of  such 
clause,  and  the  customer's  assent  thereto.  The 
agreement  to  carry  for  a  price  which  the  Com- 
pany was  accustomed  to  charge,  without  the 
2re  clause,  is  no  consideration  Tor  the  diminu- 
tion of  liability  by  the  insertion  of  such  clause. 
It  is  said  that  it  is  bad  faith  on  the  part  of 
plaintiffs  to  complain  of  this  clause  now,  when 
Ihcy  may  have  received  the  benefit  of  reduced 
rates  in  the  past  on  account  thereof.    It  is  un- 
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necessary  to  decide  what  force  there  might  be  * 
in  the  suggestion,  if  based  upon  the  real  facts 
of  the  case.  The  answer  to  it  upon  this  record 
is  that  no  such  benefit  has  been  enjoyed  by  the 
plaintiffs.  It  is  true  one  of  the  plnnuififs  says 
he  has  been  the  defendant's  customer  for  many 
years,  both  before  and  since  the  inlrodurtioa 
of  the  fire  clause;  but  it  is  also  true,  as  already 
seen,  that  the  price  charged  has  been  the  same  ' 
all  the  time. 

It  is  still  further  suggested  that  the  shipping 
public  at  Columbia  have  acquiesced  In  this 
form  of  bill  of  lading  for  some  years  without 
complaint.  Such  is  the  proof  in  the  case;  and 
this  fact  would  sq  towards  esl^iblishing  the 
justness  and  reasonableness  of  the  exemption 
claimed,  if  the  Company  had  all  the  while  been 
ready  to  carry  goods  with  or  without  the  fire 
clause,  and  had  accordingly  i^iven  its  customers 
a  fair  opportunity  of  selecting  for  themselves 
which  they  would  take.  But  acciuiescence 
alone  will  not  justify  the  limitation.  The 
words  of  Mr,  Jubtice  Bradley  in  the  Loelncood  * 
Case  are  pertinent  at  this  point:  "The  carrier 
and  his  customer  do  not  stand  on  a  footing  of ' 
equality.  The  latter  is  only  one  individual  of 
a  million.  He  cannot  afford  to  higgle,  or  stand 
out  and  seek  redress  in  the  courts.  His  busi- 
ness will  not  admit  such  a  course.  He  prefers 
rather  to  accept  any  bill  of  lading,  or  sifrn  any 
paper  the  carrier  presents;  often,  indeed,  with- 
out knowing  what  tJie  one  or  the  other  con- 
tains. In  most  cases  he  has  no  alternative  but 
to  do  this,  or  abandon  his  business."  Frotn 
dt'fendani's  own  showing,  our  conclusion  is  that 
the  stipulation  relied  upon  is  invalid,  and  af- 
fords no  protection  whatever. 

The  second  and  last  assignment  of  error  re- 
lates alone  to  new  facts  declared  in  an  affidavit 
produced  on  the  motion  for  a  new  trial.  As 
to  this,  it  is  sufficient  to  sav  that  such  facts,  if 
considered,  could  not  possibly  have  changed 
the  result,  being  alone  with  respect  to  matters 
transpiring  subsequently  to  the  shipment  and  ' 
loss  of  the  cotton,  and  in  no  wise  connected ' 
therewith. 

Let  the  judgment  he  affirmed. 

FolkeSf  J.t  dissenting: 

I  resrret  exceedingly  my  inability  to  concur 
wiih  the  majority  of  the  court  in  the  opinion 
just  rendered.  To  my  mind,  a  most  dangerous 
and  perplexing  innovation  is  established,  though 
clothed  in  the  garb  of  harmless  and  well  settled 
propositions.  The  objections  to  the  opinion  do 
not  lie  on  the  surface,  but  lurk  in  the  application 
of  those  general  principles  to  the  \>n  rlicular  facta 
of  the  case.  Let  us  analyze  the  decision,  and  ' 
ascertain  what  is  exactly  the  point  adjudged* 
It  is  this:  That  a  railroad  company,  dealing 
with  a  merchant  who  has  been  engaged  for 
twenty  years  as  a  shipper  over  its  road,  issues 
a  bill  of  lading  for  a  reduced  rate,  containing 
the  familiar,  if  not  now  almost  universid,  clause 
of  exemption  from  loss  by  fire.  The  shipper 
has  been  in  the  habit  of  shipping  the  same 
character  of  freight,  on  the  same  character  of 
bill  of  lading,  for  six  or  nine  yenrs,  containing 
the  same  exemption.  Nearly  three  years  after 
the  goods  were  lost  by  fire,  without  negligence 
on  the  part  of  the  Company  (so  far  as  any  proof 
tends  to  show),  the  shipper  institutes  a  suit  be- 
fore a  magistrate.  In  which  it  is  slated  upon 
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Itae  face  of  the  warrant  that  it  is  for  a  "  debt 
due  by  failure  to  carry  and  deliver  cotton  ac- 
cording to  contract."  A  judgment  is  rendered 
for  the  plaintifiF,  simply  and  alone  because  it 
was  developed  in  the  proof  that  the  agent  of 
the  Railroad  Company  did  not  have  on  hand, 
at  the  time  of  shipment,  any  other  form  of  bill 
of  lading  than  the  one  used,  and  that  no  de- 
mand or  reauest  was  made  for  any  other  form 
of  bill  of  lading;  but  that,  if  the  shipper  had 
requested  a  form  of  bill  of  lading  with  the 
common-law  liability  of  the  carrier  unl  mited, 
there  would  have  been  delay  in  the  issuance  of 
the  same  until  such  a  time  as  it  would  have 
taken  the  agent  to  telegraph  from  Columbia, 
the  point  or  shipment,  to  Nashville,  to  the  of- 
fice of  the  head  of  the  transportation  depart- 
ment, when  a  reply  would  have  been  instantly 
returned  authorizing  the  agent  to  issue  the  form 
of  bill  of  lading  requested;  in  which  event  the 
freight  charge  would  have  been  $1.85  per  bale, 
instead  of  $1  per  bale,  the  amount  charged 
upon  the  bill  of  lading  issued  with  the  limited 
liability.  That  it  is  between  forty  and  fifty 
miles  from  Columbia  to  Nashville,  and  it  does 
not  appear  that  there  was  any  immediate  occa- 
sion for  haste  in  the  shipment  of  the  cotton, 
nor  that  the  time  taken  in  telegraphing  for  in- 
struction would  have  delayed  shipment  beyond 
the  period  that  it  would  necessarily  have  been 
delayed  in  waiting  for  the  next  regular  freight 
train. 

Such  a  conclusion  and  such  a  holding  are  not 
sustained  by  the  authorities  as  I  understand 
them.  On  the  contrary,  it  appears  to  me  to  be 
in  direct  opposition  to  the  principles  settled  in 
cases  of  the  highest  authority,  which  have  been 
approved  and  announced  bv  our  own  court. 
It  is  stated  to  be  placed,  by  the  majority  of  the 
court,  upon  the  general  principle  that  all  con- 
tracts for  the  limitation  of  the  common-law  lia- 
bility of  carriers  must  be  fair  and  reasonable, 
— a  doctrine  sound  in  its  statement,  but,  as  I 
respectfully  submit,  misconceived  tn  its  appli- 
cat  on  to  the  case  at  bar.  The  reasonableness 
per  96  of  the  rule  which  allows  a  stipulation  for 
exemption  from  loss  by  fire,  not  occasioned  by 
the  negligence  of  the  carrier,  is  abundantly  ea- 
tablished  by  the  overwhelming  weight  of  au- 
thority; and  in  the  language  of  this  court  in 
the  case  of  Dillard  v.  Louimnlle  d>  J^.  R,  Co,  2 
Lea,  298,  "it  subjects  to  less  restraint  the  great 
interests  of  the  commerce,  upon  which  so  much 
of^  our  modem  civilization  rests,"— quoting  in 
this  case  the  language  of  the  Supreme  Court 
of  the  United  States  in  New  York  Cent,  R,  C^. 
T.  Loekwood,  84  U.  S.  17  Wall.  860  [21  L.  ed. 
€27],  where  it  is  said  by  Mr.  Jv^tire  Bradley: 
"A  modification  of  the  strict  rule  of  responsi- 
bility, exempting  the  carrier  from  liability  for 
accidental  lusses,  where  it  can  be  safely  done, 
enables  the  carrying  interest  to  reduce  its  rates 
of  compensation,  thus  proportionately  relieving 
the  transportation  of  produce  and  merchandise 
from  some  of  the  burden  with  which  it  is 
loaded."  Again:  "The  natural  presumption 
would  be  that  the  shipper  was  apprised  of  the 
contents  of  the  receipt,  and  assented  to  its 
terms,  and  that  a  lower  late  of  freight,  or  some- 
thing equivalent,  will  be  a  sufficient  considera- 
tion for  the  stipulation:"  and,  to  quote  from 
the  language  of  Jvdge  McFarland  in  the  case 
of  OltoeU  V.  Adams  Exp,  Co.  1  Cent.  L.  J. 
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188,  "this  .  .  .  would  certainly,  be  80  where  the 
terms  of  the  contract  were  in  accordance  with 
the  course  of  business  of  the  company,  to  which 
the  shipper  had  assented  in  previous  transac- 
tions." 

The  length  to  which  the  opinion  of  the  ma- 
jority goes  makes  extremely  pertinent  the  lan- 
guage of  this  court  in  the  case  of  DiUard  v. 
LoutsviUe  d;  JV.  B,  Co.  supra:  "Some  courts, 
while  yieldinjfl^  to  the  current  of  authority  on 
the  main  pomt,  have  at  the  same  time  run 
counter  to  it,  and  involved  themselves  in  use- 
less refinements,  by  refusing  to  recognize  what 
Judge  McFarland  verjr  properly  calls  the  'nat- 
ural presumption'  arising  from  the  acceptanoo 
by  the  shipper  of  a  bill  of  lading  embodying 
the  stipulations,  and  by  recjuiring  an  uncertain 
quantum  of  evidence  aliunde  to  establish  a 
contract.  It  were  better  to  adhere  to  the  old 
law,  and  refuse  to  recognize  the  modern  inno- 
vations, than  to  resort  to  such  niceties,  which 
must  lead  to  harassing  litigation,  and  render  it 
diflicult.  if  not  impossible,  for  the  profession 
to  advise.  It  is  the  dictate  of  common  sense 
that,  when  a  written  instrument  is  received  in 
the  execution  of  a  contract,  i's  contents  are 
known  and  assented  to,  and  a  fortiori  if  there 
be  nothing  to  raise  a  contrary  presumption." 

Now,  I  respectfully,  but  earnestly,  submit 
that  the  opinion  of  the  majority  in  this  case 
is  doing  just  exactly  what  was  so  earnestly 
reprehended  in  the  case  from  which  we  have 
quoted,  where  the  l&nguftge  of  Judge  McFar- 
land in  the  Olwell  Case  was  adopted,  as  de- 
ploring^ the  introduction  of  any  modification 
requinng  an  "uncertain  quantum  of  evidence, 
and  resorting  to  such  niceties  as  must  lead  to 
harassing  litigation,  and  render  it  difficult,  if 
not  impossible,  for  the  profession  to  advise." 
Heretofore,  when  the  shipper  presented  to  his 
counsel  a  bill  of  lading  containing  the  "fire 
clause,"  further  inquiry  was  made  for  the  as- 
certainment as  to  whether  or  not  there  had  been 
any  negligence  on  the  part  of  the  Company, 
and,  when  told  that  there  was  no  proof  of  neg- 
li^nce  attainable,  the  lawyer  could  with  cer- 
tamty  state  that  there  was  no  liability.  Under 
the  new  order  of  things  which  this  opinion  es- 
tablishes, as  I  understand  it,  the  attorney  would 
proceed  to  inquire  whether  the  shipper  had 
been  tendered  or  offered  any  other  form  of  bill 
of  lading,  and  when  told  that  no  such  offer  had 
been  mt^e  he  would  then  be  told  the  (  ompany 
was  liable  because  he,  the  shipper,  "had  not 
had  an  opportunity  of  exercising  the  option  '^ 
of  accepting  a  limited  or  unlimited  liability  bill 
of  lading;  and  if  the  shipf er  should  further 
inform  his  attorney  that  he  had  made  do  re- 
quest for  a  different  form  of  bill  of  lading,  and 
that  he  had  for  years  been  shipping  on  identi- 
cally the  same  form  of  bill  of  lading,  he  would 
be  told  that  that  would  not  prevent  a  recovery 
for  the  value  of  the  freight,  for  the  reason  that 
in  the  case  of  Louisville  db  N,R  Co,  v.  Qilhert 
it  had  been  decided  that  the  railroad  company 
would  be  liable  unless  it  fihould,  with  the  bur- 
den of  proof  upon  it,  afiilrmatively  show  that 
such  opportunity  had  been  tcncfered  to  the 
shipper,  and  declined  by  him;  and  that  it  would 
make  no  difference  ii  in  twenty  }ears  as  a 
shipper  no  such  bill  of  lading  had  been  asked 
for,  where  the  con  pany  had  failed  to  provide 
such  a  form,  or  authorized  its  agent  to  issue 
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one,  if  the  shipper  had  asked  for  it  In  other 
words,  it  is  not  neceraary  to  show  that  the 
-shipper  wanted  another  form  of  hill  of  lading, 
and  it  b  not  sufficient  to  show  that  he  koow- 
ine^J  accepted  the  bill  of  lading  containing  the 
"fire  clause:"  but  you  must  go  further,  and 
ascertain  whether  the  agent  of  the  Railroad 
Company  would  have  issued  him  another  form, 
<*ontain]ng  the  common-law  liability,  if  he  haa 
Hjiked  for  it.  I  very  much  fear  that  such  a 
i-onclusion  cannot  but  lead  to  unnecessary  liti- 
gation, and  great  confusion  and  uncertainty  in 
the  administration  of  justice.  It  invites  and 
renders  necessary  the  performance  of  an  idle 
ceremony,  meanmgless  and  deceptive,  as  a  pre- 
liminary to  the  oblainiog  of  the  benefit  by  the 
common  carriers  of  the  country  of  the  privi- 
le^  that  is  abundantly  and  universally  ad- 
mitted to  exist.  The  carrier  must  have  on 
hand  and  tender  a  form  of  bill  of  lading  which 
the  previous  dealings  with  the  shipper  has  in- 
formed the  carrier  is  not  wanted.  The  plain- 
tiff shows  by  his  own  testimony  that  he  knew 
all  the  facts;  that  for  twenty  years  he  had  been 
a  shipper  of  cotton  over  this  road.  The  opin- 
ion of  the  majority  is  not  as  full  as  it  might  be 
in  its  statement  oi  the  testimony  of  the  plain- 
tiff Parks,  in  this:  that  after  stating  that  the 
Merchants'  Exchange,  in  Nashville,  had  pro- 
tested a^rainst  the  introduction  of  the  "fire 
<;1ause"  in  the  defendant's  form  of  bill  of  lad- 
ing, and  had  given  notice  of  that  protest,  it 
fails  to  show  that  this  was  after  the  loss  of 
these  goods  by  fire,  or,  at  least,  that  the  lan- 
giuigeof  the  witness  is  susceptible  of  this  in- 
terpretation. The  language  of  the  plaintiff  is 
as  follows:  "As  a  member  of  the  Merchants' 
Exchange  I  know  that  the  exchange  held  a 
meeting  and  protested  against  the  insertion  of 
this  fire  clause  in  this  bill  of  lading  and  a  copy 
of  this  protest  was  served  against  the  Railroad 
Company  after  the  loss  of  these  goods  by  fire. 
I  went  to  Louisville  to  see  Mr.  Knott  who  is 
the  general  traffic  manager  of  this  railroad.  I 
told  him  that  myself  and  other  merchants  of 
Nashville  were  anxious  that  be  should  make 
two  rates  for  the  shipment  of  cotton,  one  of 
which  should  exclude  the  fire  clause."  There 
being  no  punctuation  of  the  above  in  the  tran- 
script, it  is  difficult  to  sav  whether  the  lan- 
guage, 'after  the  loss  of  these  goods  by  fire," 
applied  to  the  time  of  the  protest,  or  to  the 
time  of  his  going  to  Louisville  to  see  Mr.  Knott. 
But  it  is  immaterial,  for  the  reason  that,  if  it 
4ipp1ieB  to  the  time  of  the  protest,  it  shows  af- 
firmatively that  he  had  knowledge  of  the  fire 
x^use,  and  with  that  knowledge  purposely 
accepted  a  bill  of  lading  giving  him  the  benefit 
of  a  reduced  tariff,  without  calling  for  the  com- 
mon-Uiw  liability;  and,  if  it  applies  to  the  time 
of  his  going  to  Louisville,  of  course  it  was  in- 
competent, and  should  not  have  been  admitted 
in  evidence. 

That  the  "fire  clause"  is  not  unfavorably  con- 
sidered, is  shown  by  the  case  of  York  Mjg,  Co, 
v.  minoi%  C.  B,  Go,, 70  U.  8.  8  Wall.  107  [18  L. 
■ed.  1701  In  that  case  the  plaintiff's  positions 
were:  Jtnt,  that  Trout  &  Co.,  agents  at  Mem- 
phis, who  shipped  the  cotton  and  received  the 
bill  of  ladioff.  had  no  authority  to  consent  to 
such  a  condition:  second,  that  it  did  not  appear 
that  any  consideration  existed  for  such  limited 
liability  in  the  reduced  rate  of  fare  or  other- 
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wise.  Let  us  see  how  this  tribunal  answered 
these  questions.  It  said:  "The  first  of  these 
positions  is  answered  by  the  fact  that  it  no- 
where appears  that  the  agents  disclosed  their 
agency  when  contracting  for  the  transportation 
of  the  cotton.  Bo  far  as  the  defendant  could 
see,  they  were  themselves  the  owners.  The 
second  position  is  answered  by  the  fact  that 
there  is  no  evidence  that  a  consideration  was 
not  given  for  the  stipulation.  The  company, 
probably,  had  rates  of  charges  proportioned  to 
the  risks  they  assume  from  the  nature  of  the 

§oods  carried,  and  the  exception  of  losses  by 
re  must  necessarily  have  affected  the  comi^en- 
sation  demanded.  Be  this  as  it  may,  the  con- 
sideration expressed  was  sufficient  to  support 
the  entire  contract  made." 

This  case  has,  in  terms,  been  approved  by 
this  court  in  OlweU  v.  Adani$  Exp.  Go.^  supra. 
If  the  spirit  of  this  decision  is  followed,  there 
is  no  trouble  in  reaching  a  fair  and  reasonable 
result  in  the  case  at  bar.  It  would  say  that  £m- 
brydid  not  disclose  his  principals.  He  con- 
fessedly knew  of  the  fact  that  the  Company  had 
two  rates,— one  with,  and  one  without,  the 
"fire  clause,"— for  he  had,  in  the  language  of 
the  witness,  "frequently  talked  with  Embry, 
the  plaintiff's  agent,  about  the  two  rates  before 
this  shipment,'  and  his  knowledge  and  ac- 
ceptance was  the  knowledge  and  acceptance  of 
the  plaintiff.  Second,  it  would  say  that  the 
proof  shows  that  if  dissatisfaction  had  l)een  ex- 
pressed with  the  $1  rate,  accompanied  with  the 
limited  liability,  the  shipper  could  have  ob- 
tained the  $1.85  rate,  if  he  had  wait^  for  a 
few  moments  for  a  telegram  from  the  agent  at 
Nashville,  and  that,  in  the  absence  of  proof 
that  the  necessity  for  the  shipment  of  the  cotton 
was  so  pressing  that  a  delay  would  have  been 
injurious,  such  delay  would  not  be  wron^  or 
negligence  on  the  part  of  the  carrier,  especially 
where  it  does  not  appear  that  there  would  have 
been  any  delay  in  the  shipment;  for  the  Com- 
pany was  under  no  obligation  to  send  this  cot- 
ton by  a  special  lightning  express,  but  had  the 
right  to  hold  it  until  the  next  regular'  freight 
train  coming  to  Nashville.  It  would  further 
say  that  a  limitation  in  favor  of  the  Company, 
and  with  a  reduced  rate,  will  not  deprive  the 
Company  of  its  benefit,  when  the  shipper  haa 
had  the  advantage  of  such  reduced  rate,  sim- 
ply because  it  appears,  in  a  suit  brought  nearly 
three  years  afterwards,  that  the  Company  did 
not  have  on  hand  a  form  of  common-law  bill 
of  lading.  Moreover,  it  would  have  been  held 
that,  having  gotten  the  benehtof  the  lower  rate 
for  the  six  or  nine  years,  it  was  too  late  now 
to  say  that  be  was  not  bound  because  he  was 
not  offered  any  other  rate. 

The  shipper  is  charged  with  knowledge  of 
the  law  that  authorized  him  to  demand  a  com- 
mon-law liabilitj^  of  the  carrier,  and  his  accept- 
ance in  silence  of  the  bill  of  lading  with  the 
"fire  clause"  is  a  waiver  of  such  demand  of 
right,  in  the  absence  of  fraud,  where  it  appears 
that  there  was  a  difference  in  the  freight  charges 
for  a  limited  and  for  an  unlimited  liability. 
Not  having  spoken  when  it  was  his  duty  to  have 
done  so,  the  law  now  enjoins  silence,  when  he 
has  for  years  pocketed  the  fruits  of  bis  silence 
heretofore.  The  limitation  of  the  carrier's  lia- 
bility as  an  insurer  against  fire  is  not  to  be  con- 
fused with  limitations  that  are  not  favored,  and 
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with  efforts  to  avoid  the  coDsequences  of  the 
negligence  of  the  carrier  or  his  agents.  When, 
therefore,  we  have  to  deal  witD  a  limitafioD 
agaiDst  loss  by  fire,  without  fault  or  Degligeuce 
on  the  part  of  the  carrier,  there  is  no  reason 
why  the  same  general  principles  applicable  lo 
knowledge  and  estoppel  between  individuals 
other  than  carriers  should  not  apply.  For  in- 
stance, the  pi  esumption  of  acquiescence  is  made 
where  the  sl^ppiT  receives  a  bill  of  lading  con- 
taining this  Hmitaiion  without  complaint ;  and 
that  he  is  estopped  to  say  that  he  was  ignorant 
of  thecontenis  of  the  bill  of  lading,  as  we  have 
already  seen,  is  fully  established  m  this  State 
in  East  Tennessee,  v.  dt  0,  R.  ( o,  v.  Brumley, 
5  Lea,  401,  and  Dillard  v.  LouisTil'e  dt  lif.  H, 
Co.  2  Lea,  288.  But  suppose  our  predecessors 
had  looked  at  the  cases  cited,  and  decided  them 
in  the  spirit  and  on  the  logic  of  the  case  at  bur, 
such  presumption  and  estoppel  would  have 
been  refused  recognition.  In  the  language  of 
the  opinion  of  the  majority  here,  the  inquiry 
there  would  have  been,  Is  the  limitation  "fair 
and  reasonable?"  to  be  determined  upon  ihe 
facts  of  each  case  as  it  arises,  "with  the  bur- 
den of  proof  on  the  carrier  to  show  it  fair  and 
reasonable  in  each  case."  And  it  would  have 
been  held  unfair  and  unreasonable  to  bind  the 
shipper  to  a  loss  that,  in  his  ignorance  of  the 
terms  of  the  bill  of  lading,  he  had  never  assented 
to. 

But  we  have  only  to  turn  to  approved  text- 
books to  see  that  this  fire  limitation  is  favored 
and  that  Isnowledge  does  estop  in  a  contract 
with  a  common  carrier,  as  with  other  people. 
Mr.  Hutchinson,  in  his  excellent  work  on  Car- 
riers, says,  speaking  of  knowledge:  "The  the- 
ory upon  which  they  all  stand  is  that  if  a  party, 
knowing  his  published  terms,  employs  tije 
carrier  without  objection,  a  contract  according 
to  those  lerms  is  implied  between  the  employed 
and  employer."  Again,  this  author  says: 
"Every  man  of  ordinary  intelligence  knows 
that  no  individual  or  company  engaged  in  the 
business  of  carr\  ing  to  distant  places  now  un- 
dertakes to  carry  his  goods  subject  to  the  old 
common  law  liability  of  the  carrier.  He  knows, 
moreover,  that  bills  of  lading  are  constantly 
given,  not  only  as  the  evidence  of  the  receipt 
of  the  goods,  but  as  an  express  and  direct  notice 
that  they  will  be  carried  on  certain  terms. 
Knowing  this  be  cannot  be  willfully  kilind,  and 
plead  ignoiance,  when  it  was  his  duty  to  know; 
and  knowing  in  such  cases  is  asseniing.  If  it 
was  his  inteniion  to  hold  the  carrier  to  bis  com- 
mon-law lialiility,  he  should  have  said  so,  and 
have  either  declined  to  employ  him,  or  sued 
him  for  his  refusal,  after  tendering  a  reasona- 
ble sum  for  his  services  or  risk."  And  he  says 
this  is  in  accordance  with  the  English  and  Amer- 
ican decisions,  and  adds:  "^or  is  there  any- 
thing unreasonable  in  this."  Hutch.  Carr. 
g§  ii38-240. 

Now,  if  this  be  true  of  a  shipper  making  his 
first  shipment,  how  much  more  emphatic  is  it 
by  way  of  estoppel  airainst  a  shipper  of  twenty 
years  with  the  same  compnny,  where  the  last 
six  or  nine  years'  business  was  upon  the  iden- 
tical bill  of  lading  sued  on  here.  Does  not  his 
previous  acquiescence  and  acceptance  of  this 

Sariiciilar  bill  of  lading,  without  complaint  or 
emaud,  amount  to  a  waiver  of  the  offer  or 
tender  of  another  form?    It  would  seem  so. 
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And  if  the  offer  or  tender  be  waived,  then  it 
must  be  that  the  Companv  need  not,  as  to  such 
shipper,  certainly,  have  had  on  hand,  or  been 
prepared  to  issue  instanter^  a  common  law  bill 
of  lading,  that  the  shipper's  long  course  of  deal* 
ing  led  the  carrier  to  believe  would  not  be  called 
for.  Again,  at  section  241  of  Hutchinson  on 
Carriers,  it  is  said:  "Accordingly,  when  th& 
owner  of  the  goods  accepts  a  [bill  of  lading  or 
receipt]  he  is  conclusively  presumed,  in  the  ab- 
sence of  fraud  and  imposition,  to  have  assented 
to  all  the  terms  and  conditions." 

We  have  at  the  present  term  held,  what  had 
been  heretofore  approved  by  this  court,  that  an 
insurance  company  would  "be  conclusively  ad- 
judged to  have  waived  a  written  stipu^tion,  in 
its  policy,  concerning  the  void  character  of  in- 
stiranceupon  property  on  leased  ground,  where 
that  fact  is  not  written  on  the  policy,  because 
it  would  be  a  fraud  upon  the  insurer  to  allow 
the  insurance  company  to  hold  the  premium  on 
a  policy  known  by  it  to  have  been  void  at  the 
time  of  its  issuance.  Borne  Ins.  Co.  v.  Stons 
River  Nat.  Bank  (Tenn.)  12  8.  W.  Rep.  915. 

Now,  we  are  unab'e  to  see  why  the  same  prin- 
ciple would  not  preclude  a  party,  who  has  for 
years  accepted  the  benefit  of  a  reduced  rate  of 
freight  in  considerut  on  of  a  limited  liability  of 
the  carrier,  from  defeating  that  stipulation  by 
saying,  after  the  loss,  that  "you  did  not  give 
me  an  opportunity  to  elect  which  form  of  bill 
of  lading  I  would  take."  The  shipper,  havinr 
gotten  the  benefit  of  the  reduced  rate,  should 
not  be  heard  to  say  the  contract  was  void,  and 
so  known  to  him  at  the  time.  If  the  one  prop- 
osition can  be  accepted  as  sound,  I  see  no  oc- 
casion for  refusing  to  apply  the  same  principle 
to  this  case.  They  both  relate  to  insurance 
against  fire  only.  It  will  not  do  to  say  that  the 
public  character  and  public  duties  of  the  car- 
rier require  that  a  different  rule  should  be  ap- 
plied to  it  than  would  be  applied  in  the  case  of 
the  insurance  company;  for  in  the  case  at  bar 
it  concerns  alone  the  benefit  or  advantage  that 
the  particular  shipper  has  already  deri/ed  by 
his  silence,  and  gives  tlie  Company  the  benefit 
of  a  clause  whidi  has  been  repeatedly  said  to 
be  reasonable. 

Nor  does  it  suffice  to  say  that  this  court  haa 
held  in  Marry,  Wehtern  u,  Teleg,  Co.  85  Tenn. 
(1  Pickle)  529,  that  it  is  not  Lecessary  for  a 
party  dealing  with  one  of  these  public  corpora- 
tions to  speak.  In  the  Marr  Case  there  were 
four  alternatives  presented,  all  of  which  were 
held  to  be  "unreasonable  and  oppre  sive,"  and 
the  effort  was  to  escape  liability  for  a  loss  oc- 
casioned by  the  negligence  of  the  telegraph 
company,  while  the  exemption  of  the  carrier 
fiom  the  liability  of  an  insurer,  for  a  sullicient 
consideration,  is  not  unreasonable  or  unfavored ; 
on  the  contrary,  as  we  have  seen  and  have  said, 
adopting  the  language  of  the  Supreme  Court 
of  the  United  Svates  in  York  Mfg.  Co.  v.  Illu 
nois  C.  R.  Co.  70  U.  8.  8  Wall.  112  [18  L.  ed. 
171],  there  is  no  "good  reason  on  principle  wliy 
parties  should  not  be  permitted  to  contiact  for 
a  limited  responsibility.  The  tiansaction  con- 
cerns them  only.  It  fnvolves  simply  rights  of 
property,  and  the  public  can  have  no  interest 
in  requiring  the  responsibility  of  insurance  to 
accompany  the  service  of  transportation  in  face 
of  a  special  agreement  for  its  relinquishment. '* 
But  the  opinion  of  the  majority  attempts  to 
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make  out  a  cafle,  and  teems  to  take  It  for  grant- 
ed that  it  has  made  out  a  case,  vthere  as  a  mat- 
ter of  fact  there  was  no  consideratiou  for  such 
limited  liability,  because,  forsooth,  it  is  said 
the  rale  of  $1  on  tbe  bill  of  lading  with  the 
"fire  clause"  was  the  same  as  the  rate  six  or 
nine  years  before  on  the  bill  of  lading  without 
such  "fire  clause."  The  fact  that  the  rate  to- 
day on  the  bill  of  lading  with  the  fire  limitation 
is  the  same  as  it  was  years  ago  without  such 
limitation  is  no  proof  that  the  rate  of  to-day  is 
not  fixed  in  consequence  of  such  limited  liabili- 
ty, eTen  in  the  aljeeoce  of  all  other  proof  on 
the  subject.  Before  any  probative  effect  can 
be  given  this  fact  or  circumstance,  to  oveicome 
the  presumption  of  a  consideration,  you  have 
to  negative  the  idea  and  destroy  the  right  of 
the  carrier  to  change  its  tariff  of  charges  from 
time  to  time,  to  meet  com^^etition,  and  other 
exigencies.  I  say,  in  the  absence  of  proof  (ex- 
cept that  relied  on  by  the  majority  as  showing 
no  consideration,  to  wit,  $L  before  and  $1  after 
the  adoption  of  the  '*lire  clause")  it  does  not 
follow  that  at  the  time  of  the  issuance  of  the 
particular  bill  of  lading  sued  on  here  there  was 
not  another  and  a  higher  rate  for  the  full  com- 
mon-law liability.  The  consideration  need  not 
be  great,  because,  in  the  language  of  tbe  books, 
•ome  consideration,  however  slight,  is  sufficient, 
and  the  consideration  will  be  presumed  from 
the  manifest  and  absolutely  necessary  differ- 
ence of  responsibility. 

But  we  are  not  left  to  fall  beck  on  these 
well-settled  principles,  nor  to  indulge  in  pre* 
mmption;  for  the  proof  is  clear  and  uncon- 
tradicted that  at  the  time  of  the  issuance  of 
this  bill  of  lading  the  rate  for  cotton,  with  the 
common-law  liability,  was  $1.85.  This  posi- 
tive and  uncontro verted  proof  surely  cannot 
be  overcome  by  a  presumption  predicated  upon 
the  mere  fact  that  six  or  nine  years  before  this 
time  the  Company  carried  the  common-law 
liability  at  $1,  the  same  price  that  it  now 
charges  for  the  limited  liability;  nor  can  this 
proof  be  affected,  one  way  or  the  other,  by  the 
fact  that  the  Company  had  no  printed  bill  of 
lading  on  hand,  and  had  not  instructed  its 
agent  in  relation  thereto.  While,  in  the  opin- 
ion of  the  majority,  this  fact  may  make  the 
Company  liable,  as  not  jgiving  the  shipper  op- 
portunity to  get  sometbmg  he  did  not  ask  for, 
and  did  not  want,  it  cannot  disprove  the  un- 
contradicted fact  that  there  were  two  rales, 
one  of  which  could  t>e  obtained  tpstanter  at  $1 
with  the  limitation,  and  the  other  at  $1.85 
without  any  limitation,  obtainable  by  waiting 
until  the  agent  could  telegraph  to  the  general 
freight  department  at  Nashville.  It  must  be 
noticed  that  there  was  no  occasion  to  telegraph 
to  Nashville  to  asceitain  what  the  common-law- 
liability  rate  was.  This  was  known  to  the 
agent^  and  is  positively  testified  to  by  him,  and 
that  It  was  $1.85  per  bale,  and  this  was  also 
known  to  the  plaintiffs  through  their  agent, 
Mr.  Embry.  The  telegram  was  therefore 
necessary,  not  to  ascertain  the  rate,  but  merely 
to  get  instructions  as  to  the  issuing  of  such  a 
form.  It  does  not  seem  that  there  was  any 
more  necessity  for  the  Company  to  keep  on 
hand  a  form  of  bill  of  lading  that  was  never 
called  for  than  there  would  be  for  a  merchant 
to  keep  on  hand  goods  for  which  there  is  no  de- 
mand.   Indeed  it  may  be  safe  to  say  that  the 
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Company  would  have  a  right  to  make  a  rule 
that  where  it  was  to  be  held  liable  as  an  insurer 
against  loss  by  fire,  for  such  combustible  ma- 
terial as  cotton,  notice  should  be  given  tlie 
home  office  by  the  local  agent,  so  that  special 
provision  might  be  made  to  protect  itself  by 
obtaining  reiusurance,  provided  that  it  did  not 
cause  such  delay  as  would  incommode  or  in- 
jure the  shipper.  If  the  shipper  wanted  insur- 
ance, there  were  two  avenues  open  to  him  to 
obtain  it — one  bv  i>aying  the  Company  the  in- 
creased rate  of  freight,  tbe  other,  by  msuring 
in  a  regular  insurance  company;  and  it  is  a 
matter  of  common  information  that  insurance 
can  be  obtained  from  an  insurance  company, 
generally,  for  a  smaller  amount  than  is  usually 
charged  by  the  carriers  for  the  insurance  lia- 
bility. Certainly  it  seems  to  me,  with  due 
deference  to  my  learned  associates  that  every 
principle  of  justice  and  fairness  revolts  at  the 
idea  oi  allowing  the  shipper  to  have  insurance 
where  he  has  knowingly  refused  to  apply  and 
pay  for  it,  either  to  the  transportation  company 
or  to  the  insurance  company.  To  hold  the 
transportation  company  now  liable  as  an  in- 
surer is  to  do  so  upon  ex  post  facto  inquiry, 
aliunde  the  contract,  and  in  violation  of  what 
1  regard  as  elementary  principles  of  law  and 
morals. 

If  the  opinion  of  the  majority  concerned 
alone  the  disposition  of  the  case  in  hand.  I 
would  have  been  content  with  the  mere  an- 
nouncement of  my  non- concurrence.  But 
where  the  spirit  and  tendency  of  the  decision 
appear  to  me  hurtful,  I  deem  it  my  duty  to 
point  out,  even  at  the  expense  of  weariness  to 
myself  and  tbe  bar,  the  dangers  to  which  it 
may  lead.  The  spirit  and  tendency  to  wLich 
I  refer  are  to  be  found  in  the  strictness  with 
which  tiie  common  law  liaMlity  of  tbe  carrier 
is  sought  to  be  enforced,  and  the  severe  condi- 
tions imposed  as  necessary  to  obtaining  the 
benefit  of  a  contract  for  limited  liability.  In- 
deed, the  difference  between  myself  and  the 
majority  may  be  said  to  be  that,  in  my  opin- 
ion, a  contract  for  exemption  from  loss  by  tire, 
not  resulting  from  the  negligence  of  tbe  ear- 
ner, should  be  construed  liberally  and  fairly, 
in  accordance  with  the  intention  of  the  parties, 
in  the  absence  of  fraud  or  imposition,  while 
the  majority  opinion  applies  a  degree  of  strict- 
ness in  considering  such  contract  which,  in 
many  cases  in  practice,  would  amount  to  pro- 
hibition. It  seems  to  me  that  every  exemption 
or  condition  is,  in  the  opinion  of  the  majority, 
placed  upon  the  same  footing,  and  construed 
with  equal  strictness,  without  regard  to  tbe 
policy  which  should  govern  in  tbe  treatment 
of  the  sundry  exemptions.  Tbis  is  happily 
illustrated  by  the  quotation  ^ith  which  tbe 
majority  opinion  closes,  as  follows:  "The 
carrier  and  his  customer  do  not  stand  on  a 
footing  of  equality.  The  latter  is  only  one  in- 
dividual of  a  million.  He  cannot  afford  to 
hig|[^le  or  stand  out,  and  seek  redress  in  the 
courts.  His  business  will  not  admit  of  sucb  a 
course.  He  prefers,  rather,  to  accept  any  bill 
of  ladinc:,  or  sign  any  paper  the  carrier  pre- 
sents, ohen,  indeed,  without  knowing  what 
the  one  or  the  other  contains.  In  most  cases 
he  has  no  alternative  but  to  do  this,  or  abandon 
his  business."  Such  language  may  be  well 
enough  in  the  case  in  which  it  was  used,  when 
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•pplled,  as  WRf  done  there,  to  t  case  where  the 
carrier  was  seeking  to  obtain  the  benefit  of  a 
contract  exeniptine  it  from  a  claim  for  dama- 
ges for  a  personal  inlury  to  a  paKsenger,  occa- 
sioned by  the  carrier  s  own  negligence;  but  the 
same  language,  when  applied  to  a  contract  ex- 
emption for  loss  by  fire,  without  negligence, 
becomes  misleading,  and  tends,  though  unin- 
tentionally, to  intlame  the  mind  of  the  trier, 
whether  Judge  or  Jury.  The  quotation  I  re- 
spectfully suggest  is  as  inapplicable  to  the  facts 
•01  the  case  at  bar  as  it  is  to  the  law.  To  my 
mind  the  case  in  hand,  instead  of  t)e{ng  viewed 
in  the  light  of  the  quotation  above,  should 
have  been  decided  in  the  light  of  the  language 
of  the  same  judge,  in  the  same  case,  where, 
speaking  of  such  exemption  as  is  the  subject 
of  decision  in  the  case  at  bar,  he  says:  "A 
modification  of  the  strict  rules  of  responsi- 


bility, exempting  the  carrier  from  liablHtv  for 
accidental  losses,  where  it  can  be  safely  done, 
enables  the  cairying  interest  to  reduce  its  rate 
of  compensation,  thus  proportionally  reliev- 
ing the  transportation  of  produce  and  mer- 
chandise from  some  of  the  burdens  with  which 
it  is  loaded;"  which,  as  we  have  seen,  has 
been  approved  by  our  own  court.  For  the 
reasons  stated,  I  am  constrained  to  dissent 
from  the  views  of  the  majority,  both  as  to  the 
conclusion  reached,  and  the  reasoning  upon 
which  such  conclusion  res  s.  Tbis  I  do  with 
great  respect  for  my  esteemed  associates, 
whose  views  are  the  result  of  a  careful  consid- 
eration of  the  case.  From  my  point  of  view, 
the  judgment  of  the  circuit  court  should  be  re- 
versed, and  Judgment  rendered  here  for  Um 
defendant 
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Jeremiah  O'LEARY 

V, 

BOARD  OF  FIRE  &  WATER   COMMIS- 
SIONERS of  the  City  of  Marquette,  Appt. 

(....Miob I 

▲  mmiielpal  ag^ency  Incorporated  for 
the  protection  of  the  dty  from  fire  and  for 
supplying  water,  and  without  means  of  raidioff 
money  by  taxation,  Is  not  liable  to  an  action  for 
Injuries  resulting  from  negligence  of  its  servants. 

(January  24,  1800.) 

ERROR  to  the  Circuit  Court  for  Marquette 
County  to  review  a  Judirmeat  in  favor  of 
plain li£F  in  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  resulted  from 
the  negligence  of  defendant's  servants.    Be- 

The  case  sufficiently  appeara  in  the  opinion. 

Mr.  F.  O.  Clark,  for  defendant,  app<.'llant: 

A  public  corporation  is  not  liable  to  an  ac- 
tion by  individuals,  unless  the  right  of  action 
be  given  by  statute. 

White  V.  GhaiUhton,  2  Hill,  L.  671;  DetraU 
▼.  Blackebi/,  21  Mich.  84;  MeCuichcon  v.  Homer, 
48  Mich.  4»6;  Kineaid  v.  Hardin  Co.  58  Iowa, 
430;  Eastman  v.  Meredith,  86  N.  H.  284;  Doi- 
daU  V.  Ohmttead  Co.  80  Minn.  96;  Bigelow  v. 
Randolph,  14  Gray,  541;  UiU  v.  Boston,  122 


Mass.  858;  BiddU  t.  Propn,  Tjocks  and  OanaU 
on  Merrimao  River,  7  Mass.  186;  Leoni  Tu>p.  T. 
Taylor,  2a  Mich.  148;  Cooley,  Const.  Lim.  241- 
247;  Ang.  &  A.  Corp.  719-762;  HamiUon  Co. 
V.  MigheU,  7  Ohio  8t.  109. 

A  township  is  not  liable  for  the  misfeasance 
or  nonfeasance  of  one  of  its  otticers,  but  the 
remedy  is  against  the  delinquent  officer  him- 
self. 

Fish  V.  Dodge,  88  Barb.  168;  Robinson  t. 
CItamherlain,  84  N.  T.  889. 

In  order  to  create  a  right  of  action,  asainsta 
quasi  municipal  corporation,  as  created  by 
stalute,  there  must  be  some  statutory  provis- 
ions for  such  liability  or  there  is  no  right  of 
action. 

*  Hedges  v.  Madison  Co.  6  111.  567;  Ang.  &  A. 
Corp.  ?§  24,  629;  Shearm.  &  Redf.  Neg.  §^  118, 
189;  Moreyy.  Newfane,  8  Barb.  652;  St.  Johna  v. 
McFarlan,  88  Mich.  72;  Dargan  v.  Mobile,  81 
Ala.  469;  Foreyth  v.  Atlanta,  45  Oa.  152;  Bu^ 
tricky,  Lowell,  1  Allen,  172;  Waleotty,  Sio^imp- 
seott.  Id.  101;  Haffordy.  New  Bedford,  16  Gray, 
297;  Fisher  v.  Boston,  101  Mass.  87;  Qrube  v. 
8t.  Paul,  84  Minn.  402;  Voontih  v.  Hoboken,  6 
Cent.  Rep.  888,  49  N.  J.  L.  285;  Hinee  v.  (7/tar- 
fo«e(Mich.)l  L.  R.  A  844. 

Messrs,  mapes  A  BLinkade  for  plaintiff, 
appellee. 

Campbellr  /.,  delivered  the  opinion  of  the 
court: 
Plaintiff  was  injured  by  falling  into  a  ditch 


Ifoxa.— Pui[>Uc  ageneies  not  liahU  for  negUgenee  of 

UieUr  servants, 

A  personal  injury  caused  by  the  negligence  of 
an  agent  or  servant  of  a  public  charitable  corpora- 
tion does  not  give  a  right  of  action  for  damages 
against  a  corporation.  Fire  Ins.  Patrol  v.  Boyd, 
1 L.  K.  A.  417,  and  note,  120  Pa.  OZL 

So  where  the  corporation  was  a  public  charitable 
Institution  (McDonald  v.  Mass.  General  Hospital, 
120  Mafls.  432):  or  was  a  mere  agent  to  perform  a 
•duty  for  the  benefit  of  the  public  under  the  au- 
thority of  law.  Benton  v.  Boston  City  Hospital, 
140  Mass.  la 

But  a  corporation  the  membership  in  which  is 
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limited  toolBcers  and  agents  of  lire  insurance 
companies,  being  a  private,  and  not  a  public,  oorw 
poratlon,  nor  a  public  charity,  is  liable  for  the  neit- 
ligent  act  of  its  servants  notwithstanding  the  fact 
that  the  saving  of  life  and  property  Is  referred  to 
in  its  charter  in  general  terms.  See  Newcomb  v. 
Boston  Prot.  Dept.  (Mass.)  6  L.  R.  A.  778. 

So  a  cemetery  corporation  i«  not  a  public  chari^ 
and  is  liable  to  the  owner  of  a  grave  for  the  negli- 
gent burial  of  a  stranger  therein.  Donnelly  v. 
Boston  catholic  Cera.  Asso.  6  New  Bug.  Rep.  741, 
146  Mass.  168;  Old  South  Society  v.  Crocker,  lit 
Mass.  23;  Evergreen  Cemetery  Asso.  v.  Beecher.f 
New  Bng.  Rep.  806,  68  Conn.  661;  R§  DeansvUto 
Cemetery  Asso.  66  N.  T.  660. 
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dug  by  the  Bervanto  of  defeodant  for  laying 
^water-pipes.  He  recovered  damages  to  an  ex- 
tent not  held  by  the  trial  judge  to  be  beyond 
the  merits  of  the  case;  and,  if  defendaut  is 
iiable  at  all,  there  seems  to  be  nothing  in  the 
record  to  show  error  in  holding  the  judgment 
regular  and  proper  in  law,  although,  as  not 
uncommon  in  such  cases,  the  inry  gave  the 
plainiiff  the  benefit  of  all  the  disputed  facts. 
But  it  is  claimed  that  under  the  Statutes  regu- 
lating iia  powers,  and  those  of  the  City  of 
Marquette,  the  defendant  cannot  be  held  le- 
gally responsible  for  the  negligence  of  ils  serv- 
ants in  an  action  in  tort  for  damages.  That 
the  individual  wrong-doer,  if  there  was  one, 
by  whof^  misconduct  plaintiff  was  hurt,  is  re- 
-aponsible,  is  not  disputed.  Whether  the  cor- 
poration in  charge  of  the  public  ways  is  liable 
is  not  before  us.  The  sole  question  is  whether 
this  corporation,  which  is  created  to  subserve 
•certain  important  municipal  purposes,  has 
been  made  responsible  by  law  for  such  acci- 
dents, when,  if  not  incorporated,  it  is  not 
shown  that  it  would  be,  is  the  only  matter  for 
-our  consideration;  and  the  differences  existing 
under  different  charters  are  such  as  to  leave 
the  matter  to  be  decided  by  its  own  facts.  The 
•defendant  was  incorporated  by  *'An  Act  to 
Create  a  Board  of  Water  Commissioners  in  the 
Village  of  Marquette,  and  to  Define  its  Pow- 
•ers  and  Duties,"  approved  March  2,  1869. 
The  subsequent  incorporution  of  the  ci^ 
merely  made  the  necessary  ciianges  to  meet  the 
-change  in  government.  Although  not  in 
terms  declared  to  be  a  corporation,  the  powers 
g:iven  them  are  in  such  language  as  to  make 
them  such.  They  are  liable,  ss  well  as  com- 
petent, to  be  impleaded,  to  make  contracts, 
«nd  hold  property,  to  have  a  seal  and  make 
by-laws,  and  geuerally  "to  do  ail  legal  sets 
which  mav  be  necessary  and  proper  to  carry 
-out  the  effect,  intent  and  object  of  this  Act 
Afl  all  of  their  powers  are  confined  legally  to 
the  scope  of  the  Statute,  it  is  necessary  to 
consider  them.  The  members  derive  their 
appointment  from  the  corporate  body  of  the 
•city,  and  not  from  the  people.  By  section  6 
they  are  required  "to  examine  and  consider  all 
matters  relative  to  supplying  said  [City J  of 
Marquette  with  a  sufficient  quantity  of*pure 
and  wholesome  water  for  domestic  use,  also 
to  provide  suitable  and  efficient  means  for  the 
-extinguishment  of  fires."  This  is  the  general 
-and  sole  purpose  of  all  their  incidental  powers. 
By  subsequent  sections  they  are  empowered, 
under  approval  of  the  electors  bv  vote  on  that 
•question,  to  issue  bonds  to  a  limited  extent, 
■and,  if  unable  to  pay«  to  renew  them.  They 
are  authorized  to  report  to  the  city  council, 
which  is  empowered,  but  not  expressly  re- 
•quired,  to  raise  by  tax  any  sums  beyond  the 
revenue  of  the  Board  necessary  to  pay  princi- 
pal or  interest  on  the  bonds,  or  "any  deficiency 
ID  operating  expenses."  They  are  authorized, 
"  after  the  necessary  means  have  been  pro- 
x^ured,  as  herein  provided,"  to  purchase  neces- 
sary lands  and  materials,  and  construct  reser- 
voirs, buildings,  machinerv,  and  fixtures  to 
«upp1y  water,  and  to  provide  means  for  fire 
protection,  and  are  given,  for  the  purposes  of 
the  "  fire  department,"  the  powers  which 
were  before  possessed  by  the  Tillage.  They 
are  empowered  to  lay  pipes  for  water,  and  to 
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build  hydrants,  and  to  employ  such  persons  at 
they  deem  necessary  to  perform  their  duties. 
They  have  power  to  levy  water  rates  on  con- 
sumers on  an  equitable  basis.  They  can  pro- 
cure lands  by  condemnation,  where  neeoed, 
and,  on  payment  of  the  damages  into  the  city 
treasury,  may  get  the  title.  All  materials  con- 
tracted for  or  procured  by  them  are  exen:pt 
from  execution. 

It  may  lie  important,  in  this  connection,  to 
consider  the  legal  position  of  this  Board  in  its 
functions.  While  il  is  a  local  corporation, 
created  to  serve  municipal  purposes,  it  is  in 
no  sense  a  municipal  corporation,  within  the 
legal  meaning  of  that  term.  It  has  been  set- 
tled in  this  State  that  there  can  be  no  munic- 
ipal corporation  that  is  not  the  direct  repre- 
sentative of  the  people  of  its  locality.  Atlj/-  Gen, 
V.  Detroit,  58  Mich.  218;  Allor  v.  Wa^ne  Co. 
Auditors,  43  Mich.  76;  People  v.  Hurlbut,  24 
Mich.  44;  Metropoiitan  Pioliee  Board  v.  Wayne 
Go.  Auditors,  68  Mich.  576, 18  West.  Rep.  487; 
Hl^  v  Detroit,  28  Mich.  228;  Peopfe  v.  De- 
troit, 29  Mich.  108;  BuUer  ▼.  Detroit,  48  Mich. 
552. 

In  several  of  these  as  in  other  cases  the  doo> 
trine  has  been  recognized  that  the  establish- 
ment of  corporations  to  act  as  municipal  boards 
or  agencies  did  not  give  them  any  governmen- 
tal municipal  authority;  and  it  is  ditticult  to 
see  how  tlie  incorporation  or  non  incorporation 
of  the  same  board  can  change  its  character  in 
the  performance  of  public  duties.  The  fur- 
nishing of  water  and  the  establishment  of  a  tire 
department  are  among  the  almost  universal 
functions  of  cities;  and  the  incorporation  of 
water  and  fire  boards  appointed  by  the  city  is 
only  a  convenient  way  of  removing  that  busi- 
ness from  the  constant  interference  of  the  ordi- 
nary city  authorities,  with  such  safeguards  as 
are  deemed  best  for  that  purpose.  It  was  held 
in  Detroit  v.  Blackeby,,  21  Mich.  84,  that  cities 
and  municipalities  are  not  usually  responsible 
in  damages  for  the  neglect  of  persons  in  public 
office,  unless  made  so  by  statute;  and  it  has 
been  held  in  numerous  cases  since  that  the 
statute  liability  cannot  be  enlarged.  Detroit 
V.  Putnam,  45  Mich.  268;  McKeUar  v.  Detivit^ 
57  Mich.  158;  McArthur  v.  Saginaw,  58  Mich. 
857;  WiUiamsY,  Grand  Rapids,  59  Mich.  51; 
Keyee  v.  MorceUus,  50  Mich.  489. 

On  the  other  hand,  it  was  held  in  Detroit  y. 
Corey,  9  Mich.  165,  that  where  a  city  is  en- 
gaged in  making  a  work  which  is  its  private 
property  as  a  municipality,  and  not  a  mere 
public  easement,  and  done  under  city  employ- 
ment or  contract,  it  is  responsible  for  injuries 
caused  by  neglect  in  its  process  of  construo- 
tion,  as  it  is  for  any  such  action  as  directly  in- 
jures private  property.  P^noyer  v.  Saginaw^ 
8  Mich.  584;  Ashley  v.  PoH  Huron,  85  Mich. 
296;  Defer  ▼.  Detroit,  67  Mich.  846,  11  West 
Rep.  580. 

But  it  is  not  usually  liable  in  other  cases. 
If  this  defendant  was  the  representative  directly 
of  the  people  of  Marquette  to  govern  the  city, 
with  power  to  tax  the  people  to  carry  out  its 
plans,  and  held  the  property  in  its  charge  by 
proprietorship  for  its  own  purposes,  it  would 
seem  to  come  within  the  (kn-ey  Case.  But  a 
city  represents  the  people  for  all  the  strict  pur- 
poses of  local  government,  and  has  power  to 
raise  its  own  revenue.    The  Legislature,  in  r»- 
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quiring  towns,  cities  and  Tillages,  to  answer 
m  damn^3  for  neglect  to  keep  roads  in  repair, 
•t  tbe  same  time  found  it  necessary  to  remove 
one  of  tbe  recognia^  difficulties  arising  from 
lack  of  funds,  by  enabling  them  to  provide  by 
taxation  for  all  such  purposes.  Tbe  purposes 
for  wbicb  tbe  present  municipal  a^ncv  was 
created  are  entirely  for  tbe  protection  of  tbe 
city  from  fire,  and  for  promoting  its  bealtb.b^ 
a  supply  of  good  water.  The  defendant  is 
only  enabled  to  obtain  and  bold  such  property 
as  will  be  instrumental  to  that  end.  Every 
seizure  of  such  property,  if  allowed,  would 
be  a  diminution  of  the  power  of  defendant  to 
perform  its  public  duties  in  regard  to  public 
iiealtband  safety.  It  not  only  has  no  taxing 
power,  but  the  city  has  no  power  to  eive  U 
any  taxes,  except  such  as  will  enable  it  to  pay 
its  bonds,  and  "  meet  any  deficiency  in  operat- 
ing expenses."  Its  property  is  not  subject  to 
exicution.  It  cannot  be  true  that  such  an 
agency  can  be  officially  liable  to  suits  for  lia- 
bilities, where  it  has  no  legal  means  of  raisi^ 
funds  ti)T  payment.  As  already  suggested, 
unincorporated  boards  are  not  so  lialile;  and 
there  is  no  obvious  reason  why  the  mere  fact 


of  incorporation,  with  no  change  of  power»^ 
can  change  their  liabilities. 

We  cannot  consider,  on  this  record,  any 
other  question  but  tbe  liability  of  this  Board. 
We  know  of  no  other  instance  in  which  a  pub- 
lic board  can  be  subjected  to  suit  without 
means  of  raising  money  from  tbe  taxpayers. 
It  is  for  the  Legislature  to  determine  bow  far,, 
if  at  all,  a  body  whose  negligence,  if  it  is  so 
called,  is  imputed,  and  in  no  sense  actu«nl,  shall 
be  made  subject  to  suit  for  the  misconduct  of 
its  employ^.  There  are  many  cases  where 
such  liability  does  not  exist,  except  airainst  the 
immediate  individual  wrong-doer.  Tbe  person 
injured  is  not  harmed  anv  more  where  there 
are  several  persons  liable  than  where  there  !» 
only  one.  Imputed  negligence  is  purely  a 
question  of  public  policy,  and  subject  to  legis- 
lative regulation.  No  one  can  he  bound  by 
this  record,  except  tbe  immediate  parties  to  it, 
and  it  would  be  impro;>er  to  go  beyond  it. 

The  judgment  sftould  be  reversed,  with  eosU^ 
and  unt/iout  a  neie  trial. 

Champlin,  C'A.  <A,  and  Morse  and  Lon^,. 
JJ,,  concurred;    Grant*  J,,  did  oot  sit. 


LOUISIANA  SUPREME  COURT. 


William  MYHAN  and  Wife,  AppU,, 

LOUISIANA  ELECTRIC  LIGHT  & 
POWER  CO. 

( La.  Ann. > 

*!•  A  master  who  carries  on  an  imnii* 
neotly  dangerous  undertalidng^t  sucb  as 
the  i^euerution  and  distribution  of  electricity,  is 
bound  tu  IcDOw  the  character  and  extent  of  tbe 
dang:er,  and  to  notify  the  same  to  the  servant 
specially  and  unequivocally,  so  as  to  be  dearly 
understood  by  hiiu. 

8*  Absence  of  actual  knowledM  is  no 
exculpation.  Constructive  or  obligatory 
knowledge  supplies  it.  8uch  knowledge  is  pre- 
sumed, juris  and  de  jure,  to  exist 

S»  The  servant  is  not  required  to  know 

*Head  notes  by  Bbrmudbz,  Ch.  J, 


latent*  but  only  patent*  deflscts*  Actual 
kntiwledgre  must  be  establlsbeJ  by  the  master,  on 
whom  remits  the  burden  of  proof. 

4.   The  servant  has  a  rigfht  to  assume  sa* 
perior  knowledge  in  his  employer*  to 

rely  on  his  prudence  and  Judgment,  and  to  be- 
lieve that  he  will  not  unnecessarily  Jeopard  hJ» 
person  and  life  by  avoidable  risk. 

6*   Verdict  quashed*  ludinnent  reversed,  and 
Judgment  rendered  for  plainUOs  for  $2«000. 

CDeoember  2, 1889.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Civil  District  Court  for  the  Parish  of 
Oilcans  in  favor  of  defendant  in  an  action  to 
recover  damages  for  personal  injuiies  resulting 
in  death,  and  alleged  to  have  been  caused  hyr 
defendant's  negligence.     lieversed. 


KOTB,— Master  not  Co  expose  servant  to  extraordinary 

risks. 

It  is  the  duty  of  the  master,  so  far  as  he  can«  by 
the  use  of  extraordinary  care,  to  avoid  exposing 
his  servants  to  extraordinary  risks,  but  he  is  nut 
bound  to  (Tuarnntee  them  agaloFt  such  risks. 
Southwest  Virginia  Imp.  Co.  v.  Andrew,  18  Va.  L. 
J.  (K34,  17  Wash.  L.  Rep.  509 ;  Tiesue  v.  Baltimore  A 
O.  R.  Co.  112  Pa.  91, 2  Cent.  Rep.  696. 

He  must  use  reasonable  diligence  in  seeing  that 
the  place  wberu  the  service  is  to  be  periurmed  is 
safe  for  that  purpose,  and  to  guard  against  tbe  risk 
of  accident  to  his  employ^.  Bennett  v.  Syndicate 
Ins.  Co.  80  Minn.  261;  Foster  v.  Pusey  (Del.)  13 
Cent.  Kep.  47 ;  Hungerford  v.  Chicago,  M.  &  St.  P. 
B.  Co.  (Minn.)  43  N.  W.  Rep.  824. 

Dangerous  occupations  demand  correspondingly 
greater  care  on  tbe  part  of  persons  engaged  in 
them :  but  if  one  so  engaged  be  injured  by  the  neg- 
lect of  tbe  master,  not  freed  from  liability  therefor 
by  some  contrHctual  relation,  such  master  cannot 
avoid  such  responsibility  because  such  injured  per< 
son  was  knowingly  engaged  In  a  dangerous  em- 
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pioyment  LouisvUie,  N.  O.  &  T.  R.  Co.  v.  Conroy^ 
63  Miss.  662. 

Tbe  rule  that  where  the  dangers  of  employment 
are  clearly  known  and  open  to  observation  as  to 
both  master  and  servant  the  for/uer  is  not  liable 
does  not  apply  wbere  a  servant  known  to  be  inez* 
perlenced  is  set  to  work,  without  being  cautioned^ 
with  machinery  known  to  the  master  to  be  unusu- 
ally dangerous.  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Frawley,  7  West.  Rep.  44, 110  lud.  IB. 

It  is  the  duty  of  tbe  master  who  sets  the  servant 
to  work  in  a  place  of  danger,  to  give  him  sucb  no« 
ticeand  instruction  as  is  reasonably  required  by 
reason  of  tbe  youth  or  inexperience  of  tbe  servant. 
Ttiis  duty  is  not  confined  to  ctiscs  wbere  the  servant 
is  a  **  man  of  manliest  imbecility."  Atkins  v.  Mer- 
rick Thread  Co.  8  New  Eng.  Rep.  89, 143  Ma<s.  431. 

It  is  the  duty  of  the  employer  to  inform  the  em* 
ploy6  of  Increased  danger  in  tbe  change  ol  machin- 
ery, unless  the  changes  and  increased  danger  are  so 
apptu^nt  that  he  ought  to  take  notice.  Hawkins  v. 
Johnson,  2  West.  Rep.  290, 106  Ind.  29;  Brazil  Block 
Coal  Co.  ▼.  Gaffney,  4  L.  R.  A.  860, 119  Ind.  456. 


See  also  9  L.  R.  A.  861;   11  L.  R.  A.  773;  12  L.  R.  A.  103. 
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The  facts  are  fiillystatpd  in  the  opinion. 

Mr.  Oeorge  L.  Bright,  for  appellants: 

Where  tbe  injury  is  caused  partly  by  the 
neerligence  of  a  fellow  servant,  and  partly  by 
the  failure  of  tbe  company  to  provide  proper 
and  suitable  apparatus,  the  negligence  of  the 
co-servant  will  not  exonerate  the  company  from 
the  consequences  of  its  own  default. 

TatoM  V.  Vicktbvrg,  8.  dh  P.  R,  Co.  87  La. 
ADn.  ti82;  Orand  Trunk  R.  Co.  v.  Cumminffs, 
106  U.  S.  700  (27  L.  ed.  266);  Ellis  y.  J^ew 
York,  L.  E.  A  W.  R.  Co.  95  N.  Y.  546.  See 
alao  SuUivon  ▼.  Viekaburg,  8.  db  P.  R,  Co.  89 
La.  Ann.  800;  Moms  v.  LouUcilU,  N.  0,  d  T, 
JL  Co.  Id.  660;  IJanson  v.  Mansfidd  R.  d 
Transp.  Co.  88  La.  Ann.  112;  Keiehumv.  Texas 
iSi  P.  R.  Go.  Id.  778;  Faren  v.  8elters,  89  La. 
Ann.  1020. 

Tbe  caution  required  is  according  to  the  ma- 
turity and  capacity  of  the  child,  a  matter  to  tie 
determined  in  each  case  by  the  circumstances 
of  that  case. 

WaMngUm  A  Q.  R.  Co.  ▼.  Gladmon,  82  U. 
8.  15  Wall.  401  (21  L.  ed.  114);  ^^ioux  City  d 
Pac.  R.  Go.  v.  Stout,  84  U.  S.  17  Wall.  657  (21 
L.  ed.  74%'. 

If  the  defendant  is  guilty  of  gross  negligence, 
he  cannot  set  up  a  trifling  negligence  or  inad- 
vertence of  the  plaintiff  as  a  defense. 

Field,  Damages,  §  168,  pp.  159,  168;  Whar- 
ton. Neg.  g^  3(K).  801. 

An  employ^  has  a  right  to  rely  upon  the  care 
and  superior  knowledge  and  Judgment  of  his 
employer. 

Wood.  Msst  and  8. 681, 788, 763;  2  Wharton. 
Neg.  p.  975,  ^  215;  Ellis  v.  New  York,  L.  Ed> 
W.  R.  Co.  95  N.  Y.  546;  Faren  v.  Sellers,  89 
La.  Ann.  1030;  2  Thompson,  Neg.  p.  975. 

As  to  the  proper  amount  of  damages,  see: 

C/wppin  Y.  new  Orleans  d  C.  R.  Co.  17  La. 
Ann.  19;  Summers  y.  Crescent  City  R,  Co.  84 
La.  Ann.  180;  Vr^ttburg  v.  Benan,  83  La. 
Ann.  627;  Ketrhum  v.  leias  A  P.  R.  (Jo,  88  La. 
Ann.  777;  LouispiUe,  N.  O.dtT.R  Co.y.  Thomp- 
son, 64  Miss.  584;  Wardle  v.  New  Orleans  R. 
Go.dS  LtL  Ann.  202;  Peniston  v.  Chicago,  8t. 
L.  d  N.  0.  R.  Co.  84  La.  Ann.  778;  Washing' 
tondfG.RCo.Y.  Gladmon,  82  U.  S.  15  Wall. 
401  (21  L.  ed.  114);  Houston  v.  Vieksburg,  8.  d 
Pac.  R.  Co.  99  La.  Ann.  799;  8ioux  City  d 
Pae.  R,  Co.  v.  Stout,  84  U.  S.  17  Wall.  657  (21 
L.  ed.  745). 


Messrs.  Faj*rar»  Jo 
for  appellee. 


*  Kruttachnitt 


Bermodei*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  in  damsses,  brouirht  by  a 
father  and  mother,  under  the  provisions  of 
article  2815  (2294),  Rev.  Civil  Code,  as  amended 
in  1884.  p.  94,  No.  71.  They  aver,  siibstan- 
tially,  that  their  minor  son,  Edward,  aged  about 
eighteen  years,  while  in  the  employ  of  the  de- 
fendant (!/ompany,  was,  on  the  Hih  of  August^ 
1&S8,  killed  by  the  gross  nefi:Iigence  and  lauU 
of  the  latter.  The  amount  claimed  is  $25,000. 
The  defense  is  a  general  denia^  and  contribu- 
tory negligence.  The  case  was  tried  by  a  jury, 
who  rendered  a  verdict  in  favor  of  defendant 
Company.  From  the  Judgment  thereon  againat 
them  the  plaintiffs  appeal. 

The  diarge  made  against  the  defendant  fa 
that  the  accident  occurred  by  its  gn^a  negli- 
gence and  fault,  which  consisted  in  using  wires 
which  were  not  perfectly  insulated,  which 
formed  a  net-work  on  the  floor,  whereas  they 
should  have  gone  direct  from  the  dvnamo  to 
the  ceiling,  and  should  have  been  placed  be- 
yond the  reach  of  the  employes.  In  exonera- 
tion, the  Company  charges,  counter,  that  the 
young  man,  instead  of  approaching  the  dyna- 
mo No.  85  in  the  reasonable  and  proper  man- 
ner required  by  the  circumstance?,  did  so,  de- 
liberately, from  the  front,  and  dc1il)erutel7 
straddled  the  two  current- hearing  wires  leading 
from  it,  one  to  the  ceiling  and  one  to  dvnamo 
50,  which  was  coupled  with  dynamos  ^5  and 
86,  into  a  series  of  three;  that,  by  (he  move- 
ment thus  occasioned,  one  of  the  wires  touched 
the  interior  of  the  boy's  thigh,  an.l  the  other 
one  the  exterior  of  his  buttock,  thus  making 
a  circuit  through  his  body,  the  shock  of  which 
threw  him  on  tbe  dynamo,  and  tbence  on  tbe 
floor,  where  he  lay  upon  these  wires,  breaking 
the  circuit  in  his  fall,  and  receiving  the  fuU 
force  of  ir,  which  produced  instant  death. 

The  stubborn  facts  of  the  case  are  that  Ed- 
ward I\lyhan,  a  young  man  of  about  eighteen 
years,  was  in  the  employ  of  the  Company,  on 
the  8th  of  August,  1888,  as  night-oiler,  in  the 
dynamo- room  of  their  plant,  in  this  city;  that 
during  the  night  of  that  day,  while  in  ihe  dia> 
charge  of  his  duties  as  oiler,  pressing  tallow 
down  in  the  box  of  a  dynamo,  he  came  in  con- 


It  Is  negligence  fn  a  mining  company  to  fall  to  In- 
form its  employe  of  any  danger  from  an  unexplod- 
ed  blast  in  the  vloinlty  of  which  suob  employ^  Is 
working,  of  which  the  company  or  its  foreman 
knowB,  or  by  the  use  of  reasunable  dlliffenue  ought 
to  know.    Kelley  v.  Cable  Co.  7  Mont.  7a 

In  such  case  the  employ^  has  a  right  to  presume 
that  his  employer  has  done  his  duty  in  reference  to 
tbe  ascertainment  of  any  danjver  from  such  blast. 
JWd. 

An  employ^  who  contracts  for  the  performance 
of  haxardous  duties  assumes  such  risks  as  are  inci- 
dent to  their  dlscharire  fnim  cauwsopen  and  ohvt- 
oue,  tbe  dangerous  character  of  which  he  has  op- 
portunity to  BBcertain.  Southwest  Virginia  Imp. 
COb  V.  Andrew,  13  Va.  L.  J.  884,  17  Wash.  L.  Kep. 


He  doe«  not  assume  any  risk  incident  to  the  use 
ot  defective  appliances  or  machinery,  of  which  he 
te  Isiiorant.  Carpenter  v.  Mexican  Nat.  B.  Co.  80 
Fed.  Kep.  815. 

The  master  is  hound  to  see  that  the  servan|  has 
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knowledge  of  that  fact  McDonald  v.  Chicago,  St. 
P.  M.  &  O.  R.  Co.  (Minn.)  48  N.  W.  Kep.  880. 

Such  employ^  is  entitled  to  recover  of  the  oom^ 
pany,  which  knew  of  or  could  have  discovered 
their  condition  by  the  exercise  of  reasonable  dli* 
Igonce.    carpenter  v.  Mexican  Nut.  R.  Co.  nupro. 

A  master  having  charge  of  the  work  hinxi*elf  Is 
guilty  of  negligence  if  defective  appliances  are 
furnished,  or  tbe  structure  upon  which  the  servant 
is  required  to  work  Is  built  in  an  unsafe  manner. 
KMspari  V.  Marsh,  74  Wia.  662. 

The  servant  is  not  necessarily  giillty  of  contrib- 
utory negligence  because  he  works  in  the  vicinity 
of  dangerous  machinery,  knowing  Its  condition, 
the  measure  of  the  duty  of  the  two  In  that  regard 
not  being  the  same.  Wuotilla  v.  DuJuih  LumlMr 
Co.  87  Minn.  158. 

So  it  is  negligence  on  the  part  of  a  railroad  oom^ 
panv  to  allow  Its  employe  to  pnsfi  over  a  defective 
bridge,  known  to  the  corporation  and  not  known 
to  the  servant.  Mason  v.  West.  2  New  Eag.  Hep.  7^ 
78  Me.  868. 
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tact  with  ODe  or  more  wires,  on  or  near  the 
floor;  and  that  he  was  instantly  killed.  There 
were  only  two  persons  present  when  the  acci- 
dent occurred, — the  electrician  in  cliar^e  of  the 
djoanio-room,  and  a  feUow  dynamo  oiler. 

The  former  (Crowlev)  says  that  from  Janu- 
ary, 18^6,  to  August  14. 1888,  he  was  employed 
by  the  defendant  corporation  as  chief  dynamo* 
man  in  their  large  plant  in  New  Orleans. 
There  were  about  60  dynamos  in  the  establish- 
ment, arranged  on  the  floor  in  series  of  three, 
each  three  connected  to  the  plug-board.  He 
knew  Edward  Myhan,  and  haa  known  him  for 
nineteen  months  previous  to  his  death,  which 
occurred  on  August  8, 1883,  at  about  11  o'clock 
in  the  night,  in  the  arc-light  dynamo  depart- 
ment of  the  defendant  corporation.  He  was 
in  the  act  of  lubricating  the  dynamo  box  with 
tallow.  Owing  to  the  arrangement  of  the 
wires  on  the  floor,  he  had  to  stand  astride  the 
wires  in  order  to  set  at  the  box.  While  in 
this  position,  one  of  his  legs  came  in  contact 
with  a  wire,  and  he  received  the  full  force  of 
the  electric  current.  At  that  time  the  witness 
was  about  twenty  feet  away.  His  attention 
was  attracted  bv  a  dull  thud  and  a  flnsb.  On 
turning  around,  he  saw  ilyhan  on  the  floor. 
He  had  broken  the  circuit  in  his  fall.  The 
witness  pulled  one  of  the  wires  from  under  his 
body;  raised  him  in  his  arms;  sent  for  the 
superintendent,  who  at  once  came  down.  My- 
hnn  fmve  one  or  two  gasps  thereafter,  and  then 
expired. 

The  witness  further  states:  Edward  Myhan 
waft  killed  by  the  fault  of  the  Company  de- 
fendant. The  fault  was  in  the  arrangement  of 
the  dynamo  wires.  Part  of  the  dynamos  on 
the  opposite  side  were  properly  arranged. 
Each  dynamo  was  connected  with  the  plug- 
board by  two  wires  running  from  the  dynamo 
to  the  ceiling  direct.  On  the  other  side,  where 
Myhan  was  killed,  three  dynamos  were  con- 
nected to  the  plug-board  by  two  wires;  part  of 
these  wires  running  along  the  floor  of  the 
building,  and  part  of  them  along  the  ceiling. 
A  proper  arrangement  would  have  been  to 
connect  each  dynamo  by  two  wires  direct  to 
the  plug- board,  and  all  the  wires  passing  di- 
rect from  the  dynamos,  to  and  along  the  ceil- 
ing, to  the  plug-board.  The  arrangement  of 
the  wires  on  the  floor  was  the  cause  of  the 
death  of  Edward  Myhan;  for,  had  they  been 
connected  from  the  dynamo  to  the  ceiling, 
there  would  have  been  no  danger  in  standing 
where  Edward  Myhan  received  the  shock 
which  caused  his  death.  The  Company,  in 
the  judgment  of  the  witness,  was  negligent 
and  careless  in  the  arrangement  of  part  of  its 
wires  on  the  floor.  He  says  that  he  frequently 
told  -the  manager  of  the  Company,  and  also  the 
superintendent,  who  were  in  charge  of  the 
plant,  at  different  times  during  his  services  for 
the  Company,  that  there  was  great  danirer  in 
leaving  the  wires  on  the  floor  and  unprotected. 
Ko  notice,  says  he,  was  ever  taken  of  the 
warning,  except  they  would  remark  they 
would  attend  to  it  by  and  by,  or  when  they 
got  a  new  superintendent,  or  offered  some  ex- 
cuse of  the  kind,  until  the  day  after  Edward 
Myhan  was  killed,  when  the  superintendent 
and  the  general  manager  told  him  to  get  car- 
penters and  have  nail  poles  put  on  the  dynamo 
trames,  to  attach  the  knobs,  known  as  "  insu- 
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latora,"  to  the  poles,  and  raise  the  wires  f  roim 
the  floor,  and  run  them  on  the  insulators,, 
which  he  did. 

Another  witness  (Sittig)  a  fellow  servant  of 
M^'han,  who  was  also  present  at  the  sad  occur- 
rence, was  heard.  He  was  in  the  employ  of 
the  Company  when  he  testified,  and  had  been 
previously,  and  was  in  such  employ  whei> 
Myhan  was  killed.  Myhan  walked  to  the  ma- 
chine, straddled  the  wire,  and  put  his  hand  oa 
the  cup;  and.  as  he  did  so,  one  wire  rested  a. 
little  above  his  knee,  on  the  left  leg,  and  the* 
other  touched  him  on  the  right  leg,  on  the  in- 
side,  and  he  put  both  bands  on  the  cup,  and  he* 
fell  with  his  back  on  the  machine.  Crowley 
ran  him  (witness)  away,  and  told  him  he  woulcl 
get  killed.  He  was  walking  to  Myhan  when 
he  was  killed.  Saw  him  drop.  He  had  hia 
hand  on  the  tallow  cup,  shoving  down  the  tal- 
low. He  fell  on  the  dynamo  with  his  back. 
There  were  two  wires  attached  to  the  dynamo^ 
leading  to  another  dynamo,  near  the  end. 
There  were  three  dynamos  connected  by  wires, 
two  leading  to  each  dynamo.  The  wires  were- 
on  the  floor.  Nearly  all  the  dynamos  were  in 
this  way, — three  to  the  circuit.  Wires  were^ 
on  the  door,  where  the  men  had  to  walk.  The 
morning  after  the  killing  the  witness  went 
home,  and  when  he  returned,  in  the  afiernooa 
(6  P.  M.),  he  found  that  some  of  the  wires  had 
been  raised,  with  poles,  overhead. 

Two  other  witnesses  (Burns  and  Bogel)  tes- 
tify in  corroboration,  except  as  to  the  circum* 
stances  of  the  accident.  They  establish  the- 
notices  to  the  manager  and  superintendent;  the- 
dangerous  character  of  the  wires;  the  neglect, 
after  notice,  to  remove  them.  The  change  of 
the  wires  after  the  accident  is  shown  by  another 
witness,  Wilson. 

An  electrician  (Derbin)  employed  in  defend- 
ant's plant  across  the  river  says  that  the  wire» 
there  are  not  laid  on  the  floor,  but  run  to  th^ 
ceiling.  Another  electrician  (Krapp),  of  th» 
Edison  Company,  who  had  charge  of  the  Edi- 
son station  in  the  day-time,  as  dynamo-man^ 
says  that  he  is  an  electrician;  has  been  in  the- 
business  some  four  or  five  years.  He  ha» 
visited  the  dynamo-room  in  question.  Some- 
wires  were  placed  overhead,  and  others,  com- 
ing down,  connecting  one  machine,  partly  laid 
on  the  fioor  and  partly  brought  up  again  and 
brought  back.  There  is  no  doubt  the  safer 
way  is  to  lay  the  wires  from  the  celling,  as  ia- 
usuaL  He  would  not  ru^  them  on  the  floor^ 
but  on  the  ceiling.  It  is  practicable  to  insulate- 
wires.  By  passing  rubber  tubes  over  them,, 
contact  with  them  will  not  create  a  current 
Commercial  insulated  wire  will  not  do.  H»- 
would  not  straddle  wires;  not  in  that  situation. 

There  is  other  testimony  in  the  record,  to- 
show  the  age.  habits,  qualities  of  Edward  My- 
han; his  earnings;  his  devotion  to  his  parents;, 
their  circumstances,  and  need  of  his  assistance;, 
the  condition  of  his  body  after  the  accident; 
and  also  testimony  to  show  that  the  notioea- 
testified  to  were  not  given. 

We  have  been  at  some  pains  to  state  the  facta. 
as  sworn  to  by  the  witnesses,  although  this  waa- 
not  strictly  necessary.  PVom  the  proof  in  the 
record,  it  more  clearly  appears  that  the  youn^ 
man  was  in  the  discharge  of  his  functions  aa> 
an  employ 6  of  the  Company  when  he  came  ib 
contact  with  a  charged  wire,  in  consequence  of 
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which  be  was  instantly  killed.  It  is  therefore 
undeniable  that  tbe  wire  or  wires  which  lie 
touched,  or  wbich  touched  him,  were  daojier- 
ous.  Had  they  not  been  dangerous,  tbey  would 
not  have  killed  him.  He  might  have  received 
a  shock  only,  even  becoming  unconscious;  but 
he  would  not  have  died  from  contact  therewith. 
TheCoQipany'srepresentatives  had  been  warned 
■everal  times  of  the  dangerous  character  and 
condition  of  the  wires  on  the  floor,— of  the  pro- 
priety, at  least,  if  not  the  necessity,  of  running 
them  up  to  the  ce  ling;  but  tbe  warnings  re- 
mained unheeded*  1  he  representatives  of  the 
Company,  to  whom  it  is  said  that  the  warnings 
were  given,  denied  that  they  ever  were;  but 
this  deiiisd  is  of  a  weak  character.  The  afflrma- 
iive  testimony,  corroborated  as  it  is,  outbal- 
ances the  negative,  and  Justifies  the  inference 
that  the  notices  given  were  unheeded,  because 
they  were  forgotten.  At  any  rate,  it  was  the 
duty  of  the  defendant  Company  to  have  known 
of  the  dangerous  character  and  condition  of  the 
wires.  The  knowledge  they  ought  to  have 
had,  the  law  presumes,  juris  et  de  Jvre,  they 
had.  Even  had  the  Company's  representatives 
sworn  that  they  did  not  know  of  the  same,  such 
Ignorance  on  their  part  would  not  have  excul- 
pated them.  A  superior  is  presumed  to  know, 
and  in  law  knows,  that  which  it  is  his  duty  to 
know,  namely,  whatever  may  endanger  the 
person  and  life  of  his  employ^  in  the  discharge 
of  his  duties. 

In  such  cases  the  superior  is  bound  specially 
to  warn  the  employ^  of  the  nature  of  the  dan- 
ger, and  will  not  he  excused,  in  case  of  injury, 
unless  he  does  prove  that  the  employe  well 
knew  of  the  dau^r,  and,  notwithstanding,  ex- 
posed himself  willingly  and  deliberately  to  it. 
In  this  case  there  is  no  evidence  showing  that 
the  Company,  r«r  any  of  its  officers,  ever  noti- 
fied Hyban  of  the  dangerous  character  of  the 
wires  in  quesiion,  about  which  he  had  to  move, 
or  that  he  knew  of  the  same.  The  burden  of 
positive  proof  was  on  the  defendant.  Tbe  great 
presumption,  not  lo  say  the  certain  proof,  is 
that  he  was  totally  unaware  of  the  same;  for  it 
cannot  for  one  instant  be  reasonably  supposed 
that,  bad  be  known  that  by  coming  in  contact 
with  the  wires  they  would  have  stricken  him 
down  dead,  he  would  have  done  so,  thereby 
committing  suicide.  It  is  manifest  that,  had 
the  wires  been  laid  as  is  usually  done,  or  even 
been  properly  insulated,  coming  in  contact 
with  them  could  not  have,  as  it  did,  produced 
death. 

Tbe  testimony  of  the  electrician  in  charge 
of  the  d>  namo-room  at  the  time  the  accident 
took  place,  and  who  was  no  longer  in  the  em- 
ploy of  the  Company  when  he  testified,  is  clear 
that  Myhan  had  to  stand  astride  the  wires  to 
get  at  the  box;  but  this  seems  to  be  denied  by 
tbe  Company,  who  says  that  Myhan  could  and 
oughr  to  have  got  to  them  in  another,  which 
was  the  proper,  way.  Its  theory  on  the  sub- 
ject is  purely  hypothetical.  It  in  no  manner 
accords  with  the  established  facts,  and  tbe  great 
presumptions  arising  from  them.  Even  if  it 
were  otherwise,  the  most  material,  the  staring, 
fact  remains,  that  the  wires  were  dangerous; 
that  the  Company  knew  them  to  be  such;  that 
it  did  not  specially  warn  Myhan,  and  did  not 
•bow  that  he  knew  that  they  were  of  that  char- 
acter.   The  Ck>mpany  admitted  their  perilous 
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nature,  not  only  by  laying  one  in  the  very  room, 
and  in  their  plant  across  the  river,  in  the  man- 
ner in  which  they  ought  to  have  been  placed, 
but  also  by  having  the  wires  put  in  the  proper 
condition  immediately  after  the  accident. 

Based  on  sound  reason  and  ju«<tice,  the  law, 
as  expounded  by  Jurisprudence,  is  clear  that  it 
is  rot  contributory  negligence  to  engage  in  a 
dangerous  occupation  (Beach,  Confrib.  Neg. 
870;  Wood,  Mast,  and  S.  768);  that  the  risk  as- 
sumed by  the  servants  is  the  ordinary  hazard, 
incident  to  the  employment,  and  this  is  syn- 
onymous with  unavoidable  accident  (Wood, 
Mast,  and  S.  788);  that,  unless  the  act  is  neces- 
sarily and  inevitably  dangerous,  no  negligence 
can  be  imputed  (Beach,  Contrib.  Neg.  870; 
Wood,  Mast,  and  8. 768>;  that  the  servtint  has  a 
right  to  rely  on  the  care  and  trust,  the  superior 
knowledge,  information  and  judgment  of  the 
employer,  and  to  act  upon  the  presumption 
that  the  latter  would  not  expose  him  to  unnec- 
essary risk,  and  has  taken  all  necessary  pre- 
cautions (Wood,  Mast,  and  8.681, 7b8,  739,  749, 
751,  768;  2  Thompson,  Neg.  975);  that  an  em* 
ploye  is  not  bound  to  inquire  as  to  latent,  but 
only  patent,  detects;  that  he  has  tbe  right  U> 
presume  that  this  inquiry  has  been  made  by 
the  employer  upon  whom  the  duty  devolves, 
and,  although  the  servant  may  know  of  the 
defects,  this  will  not  defeat  his  claim,  unless  it 
is  shown  that  he  knew  that  the  defects  are  dan- 
gerous (Whart.  Neg.  §  214;  Wood,  Mast,  and 
8.  786-789);  that  the  master  i§  liable  for  sab- 
jecting  the  servant,  through  negligence,  to 
fireater  risks  than  those  which  fairly  belong  to 
the  employment,  and  the  servant  need  only,  in 
order  to  recover,  to  raise  a  reasonable  presump- 
tion of  negligence  or  fault  on  defendant's  part. 
Wood,  Mast,  and  S.  777;  Faren  v.  Seliets,  89 
La.  Ann.  1020. 

Considering  the  facts  and  the  law,  we  are 
driven  to  the  conclusion  that  the  Company  is 
responsible. 

The  other  question  to  be  considered  is  the 
quantum  of  damages  to  be  allowed.  This  is 
not  an  easy  task,  in  the  absence  of  any  rule  or 
precedent  hy  which  to  be  governed.  The  te»- 
timonv  shows  that  the  plaintiffs  move  in  the 
humbler  walks  of  life;  that  the  husband  is  a 
policeman,  on  a  salary  of  $50  per  month;  that 
he  has  five  children,  and  provides  for  three  of 
them,  and  for  his  wife;  that  Myhan  was  at  the 
time  of  his  death  between  eighteen  and  nine- 
teen years  of  age,  with  a  bright  prospect  of 
existence  before  him;  that  he  was  then  earning 
$25  per  month,  which,  as  a  dutiful  son,  he  em- 
ployed to  minister  unto  the  wants  of  his  father's 
family.  Of  his  presence  among  them,  and  of 
that  assistance,  they  are  forever  deprived.  The 
probability  is  that,  as  he  was  a  robust  young 
man,  attentive  to  his  duties,  and  kind  to  his 
parents,  be  would  have  advanced  in  life,  and 
bettered  bis  and  their  condition.  In  the  course 
of  years,  he  would  have  accumulated  earnings- 
to  some  reasonable  extent,  due  regard  being 
had  to  his  personal  wants  and  necessities.  It- 
is  for  the  deprivation  of  his  presence  and  sup- 
port that  his  father  and  mother  are  entitled, 
under  the  provisions  of  the  law,  to  relief. 
While  we  consider  the  claim  which  they  Iiave- 
set  up  for  indemnity  at  $25,000  is  excessive, 
and  admit  that  it  is  almost  impossible,  system- 
atically, to  figure  out  by  items  what  amount. 
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may  prove  to  tbem  an  adequate  relief,  we  think, 
under  a  somewhat  instiDCtive  appreciation,  con- 
sidering tbflt,  as  it  is  a  probability  that  in  the 
course  of  time  the  circumstaDces  of  Edward 
Myhan  mi^lit  have  changed,  had  he  lived,  an 
allowance  of  $2,000  would  not  be  unreasonable, 
and  would  relieve  his  parents  awhile,  to  some 
extent,  from  the  immediate  consequences  at- 
tending the  severe  injury  inflicted  on  them. 
R  is  t/iertfore  ordered  and  decreed  that  the 


verdict  cf  the  Jury  herein  and  the  Judgment  ef 
court  Viereon  he  annvUed  and  set  aside;  and  it 
is  now  ordered  and  adjudged  that  the  plnintiffa^ 
William  Myhan  and  Catherine  Crow,  his  wife, 
receive  from  the  defendant,  the  Louisiana  Elec- 
tric Light  &  Power  Company,  the  sum  of 
$3,000,  with  legal  interest  thereon  per  annum 
from  the  rendition  of  judgment  till  paid,  and 
all  costs  of  suiu 


IOWA  SUPREME  COURT. 


L.  L.  PORTER 

c. 

J.  W.  POWELL.  Appi. 
(....Iowa....) 

1.  It  is  the  le^r*'^  *■  -w^XL  as  the  moral, 
dnt  J  of  parents  to  IVimlsh  necessary 
support  to  their  eiiildren  during  minority, 
ana,  althougb  a  parent  oannnt  be  charged  for 
neoesiiirlra  furnished  by  a  stranger  for  his  minor 
ohlM.  except  upon  an  express  or  implied  promise 
to  pay  for  the  same,  such  promise  may  be  in- 
f  eired  oo  the  grounds  of  the  legal  duty  Imposed. 

8*  A  partial  emancipation  of  a  daugh- 
ter fourteen  years  of  age  by  permitting  her  for 
throe  years  thereafter  to  reside  thirty  miles  away, 
qpntrolllng  and  using  her  own  wages  without  fur- 
nishing her  with  any  money  or  means  of  support, 
will  not  exempt  the  father  from  liability  for  nec- 
essary services  of  a  phsrsfoian  employed  by  her 
in  sickness,  where  It  does  not  appear  that  he  in- 
tended to  waive  the  right  to  exercise  parental 
authority  over  her. 

(BMfr,  J.,  dissents.) 

(January  S9, 1880.) 

APPEAL  by  defendant  from  a  Judc^ment  of 
the  District  Court  for  Dallas  County  in 


favor  of  plaintiff  in  an  action  to  recover  com- 
pensation for  professional  medical  services 
rendered  to  defendant's  minor  daughter.  Af- 
firmed. 

The  court  below  found  that  plaintiff  was  en- 
titled to  recover  from  defendant  for  the  serv- 
ices sued  for,  and  rendered  judgment  in  his 
favor,  but  certified  the  following  question  to 
this  court  for  its  opinion: 

''Is  a  father  legally  liable  to  a  physician  [for 
the]  latter's  serviced  in  professionally  treating 
the  minor  daughter  of  said  father  dangerously 
attacked  with  typhoid  fever,  who  at  the  date  of 
said  treatment  was  seventeen  ^ears  of  age  and 
was  then  and  had  been  residing  away  from 
her  father's  house  for  three  years  prior  to  the 
rendition  of  said  services,  earning  and  controll- 
ing her  own  wages,  and  provirling  herself  with 
clothing,  at  a  place  thirty  miles  distant  from 
her  father's  place  of  residence,  the  father  not 
furnishing  or  agreeing  with  his  daughter  to 
furnish  her  with  any  money  or  means  of  sop- 
port  but  consenting  to  her  absence  from  home; 
the  said  professional  ser?ices  being  rendered  at 
the  request  of  the  said  minor  daughter,— but 
were  rendered  and  furnished  without  the  pro- 
curement, knowledge  or  consent  of  defendant, 
and  without  knowledge  of  the  sickness  until 


KOTB.— OMffiafimi  o/  parent  Xo  support  infa/ni  ehUd, 

A  father  Is  bound  to  support  his  minor  child  If 
he  be  of  ability,  even  though  the  child  has  property 
of  his  own.  Bralden  v.  Mercer,  5  West.  Hep.  105, 44 
Ohio  St.  8«:  Wood*8  Bstate,  13  Phila.  aoi ;  Duckley 
V.  HowuntaSTex.  66ft;  McRnight  v.  Walsh,  28  N. 
J.  Bq.  laS;  Stevens  v,  Rtevens,  83  N.  J.  Bq.  296; 
Hines  V.  Mulllns,  tf  Oa.  606;  Addison  v.  Bowie,  2 
Bland.  Ch.  6U6 ;  Tompkins  v.  Tompkins,  18  N.  J. 
Bq.  803:  Myers  v.  Myers,  2  McGord,  Ch.  214;  Stovall 
V.  Johnson,  17  Ala.  14 :  Thompson  v.  Dorsey,  4  Md. 
Ch.  140;  Hillsborough  v.  Deerlng,  4  N.  H.  86:  Litch- 
field V.  Londonderry,  80  N.  H.  247;  Cromwell  v. 
Benjamin,  41  Barb.  568 ;  but  compare  Re  Marx,  6 
Abb.  N.C  224;  HottzmRn  v.  Gastleman,  2  McArth* 
665;  Trimble  v.  Dodd,  2  Toon.  Ch.  600. 

If  the  father  Is  not  able  to  support  them  he  wiU 
be  allowed  a  rensonable  compensation  out  of  their 
estate  for  thelrsupport.  Dawes  v.  Howard,  4  Mass. 
97 ;  Newport  v.  Cook,  2  Ashm.  88i;  Dupont  v.  John- 
son, 1  Bailey,  Bq.  270;  Oodard  v.  Wagner,  2Btrobh. 
Bq.  1. 

It  l»  only  under  peculiar  circumstances  that  he 
will  be  allowed  to  charge  them  for  their  mainte- 
nance and  education.  Tanner  V.  Skinner,  11  Bush, 
120:  Cowls  V.  Cowla,  8  III.  485. 

To  obtain  such  allowance,  be  must  show  that  he 
is  without  means  (Haase  v.  Roebrscheld,  6  Ind.  67), 
and  he  will  be  allowed  for  their  past  malntenanoe. 
Presley  v.  Davis.  7  Rich.  Eq.  105. 

He  is  not  necessarily  absolved  from  this  obllga- 

7  L.  R  A. 


tion  because  the  child  has  voluntarily  left  home. 
People  V.  Strickland,  18  Abb.  N.  C.  473;  Gotts  v. 
Clark,  78  III.  229;  compare,  however.  Angel  v.  M<v 
LeUan,16Maas.28. 

An  express  or  implied  promise  by  the  father  fs 
necessary  to  bind  him  for  necessaries  furnished  his 
infant  child  by  a  stranger.  Carney  v.  Barrett,  4 
Or.  171;  McMillen  v.  Lee,  78  111.  448:  Freeman  v. 
Robinson,  88  N.  J.  L.  888;  KeUey  v.  Davis,  40  N.  H. 
187. 

The  mother  is  not  liable  for  their  support  and 
education  during  the  llfeMme  of  the  father.  Glad- 
ding ?.  Follett,  06  N.  Y.  632. 2  Dero.  58. 

But  if  she  has  supported  tliera  out  of  her  own  ea- 
tate  she  cannot  claim  relmbursnment  out  of  their 
estate  without  showing  a  contract  with  their  guard- 
ian to  pay  therefor.  McDaid*s  Estate,  14  PfaHa. 
268. 

A  vndow  Is  bound  to  support  tbem.  If  of  solll- 
olent  ability.  Dedham  v.  Natick,  16  MaaB.  140; 
Nightlngnle  v.  Wlthington,  15  Mass.  272. 

But  she  \b  not  compellable,  if  the  child  has  an  ea* 
tate  sufficient  for  its  own  support.  Dawes  v.  How- 
ard, 4  Mass.  07 ;  Whipple  v.  Dow,  2  Mass.  415. 

By  the  common  law.  In  Massachusetts  the  father 
Is  bound  to  support  his  minor  children,  even  if  ho 
de  erts  them.  Gleason  v.  Boston,  8  New  Bng.  Bepw 
772, 144  Mass.  25;  Dennis  v.  Clark,  2  Cush.  847. 

A  father  must  support  a  minor  child,  notwith- 
standing a  decree  divorcing  his  wife  a  vinculo  for 
his  misconduct  allowed  her  alimony,  but  with  no 
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demand  was  made  for  the  pajroeot  of  said  serv- 
ices by  plaintiff,  the  atleudance  of  plaintiff 
being  from  day  to  day  for  a  period  of  twenty 
daysT" 

Meatn.  W.  W.  Cardell  and  R,  S.  Barr, 
for  appellant: 

Parents  are  not  obliged  to  support  their  mi- 
nor children,  independent  of  statute;  for  the 
statutes  are  only  indemnify in/^  in  their  nature  in 
favor  of  municipalities,. and  do  not  extend  to 
Individuals. 

Farmini/ton  y.  Jtmea,  86  N.  H.  271. 

With  this  exception,  the  obligation  is  only  a 
moral  one,  and,  unless  it  is  founded  upon  a 
prior  legal  liability,  it  has  no  binding  force 
trom  a  legal  point  of  view. 

Meiifif  V.  ikifris,  40  N.  H.  187;  Raymond  v. 
L9yl,  10  Barb.  483;  Qordon  v.  Potter,  17  Vt 
.848. 

While  minor  children  live  with  and  are  sup- 
ported by  their  parents,  or  one  standing  in  U>co 
parentis,  their  services  belong  to  those  holding 
the  parental  relation. 

Monoyhan  v.  School  District,  88  Wis.  100; 
Ooffin  V.  8hav>,  8  Ware,  82;  Benson  v.  Reming- 
ton, 2  Mass.  118;  Angd  v.  MeLellan,  16  Mass. 

Support  and  services  are  dependent  upon 
•each  other. 

T/te  Ktna,  1  Ware,  474. 

As  the  statutes  are  intended  only  for  indem- 
fiity  of  the  public  against  paupers,  and  not  for 
the  reimbursement  of  the  individual  who  may 
have  relieved  the  sufferings  and  distress  of 
seedy  persons,  a  promise  cannot  be  inferred, 
^ven'tliou^h  notice  be  given  by  one  who  has 
provided  the  support. 

Farmington  v.  Jones,  supra. 

Parents  are  not  liable  upon  any  contracts 
tnade  bv  their  minor  children  unless  they  have 
expressly  or  impliedly  authorized  them  to  be 
made. 

1  Story,  Cont.  g  82  and  noU,  SfSb  and  note; 
MaymondY,  Loyl,  supra;  Weeks  v.  Morrow,  40 


Me.  151;  KeVey  y.  Bads,  supra;  Owen  v.  White^ 
5  Port.  (Ala.)  435;  Clark  v.  Gotta,  1  111.  App. 
455;  Bailey  Y,  King,  41  Conn.  3tJ5;  KernoiUev. 
Caldwell,  46  Ind.  158;  liof/ers  v.  Turner,  59 
Mo.  116;  harper  v.  Lemon,  83  Ga.  227;  Cfark 
V.  Clark,  46  Conn.  586;  Bi/ers  v.  T/iOtj*pson,  66 
111.  421;  2  Kent,  Com.  llth  ed.  190,  note  3; 
Qordon  v.  Potter,  17  Vt.  848. 

There  is  no  common-law  liability  to  provide 
a  maintenance  for  minor  children,  such  liability 
being  provided  by— 

43  Eliz.  chap.  2^7;  1  Story,  Cont.  note  1,  p. 
240;  1  Bl.  Com.  449;  Story,  Cont.  notes  bottom 
p.  142. 

When  a  child  voluntarily  leaves  its  father, 
he  is  not  liable  for  its  contracts  for  necessaries. 

Story,  C  .nt.  §  w2  and  noU  1;  5  Wait,  Act 
and  Def.  §  1,  p.  50. 

Before  the  father  can  be  held  liable  either  an 
express  promise  or  circumstances  from  which 
a  promise  may  be  inferred  is  essential,  in  all 
cases,  to  bind  him  for  necessaries  f uroiHhed  his 
minor  child  by  a  third  person. 

QotU  V.  Clark,  78  111.  229;  Fowlkes  v.  B(acer, 
29  Tex.  1H5;  Scbouler,  Dom.  Rel.  829;  Swain 
V.  Tyler,  26  Vt.  9;  Thauer  v.  WkiU^  12  Met. 
843;  McMillen  v.  Lee,  78  111.  448. 

Messrs.  D.  W.  Woodln  and  F.  H.  Perrj* 
for  appellee: 

The  leading  duties  of  the  parents  as  to  their 
children,  recognized  in  the  common  law,  are: 
first,  to  protect;  second,  to  educate;  third,  to 
maintain,  them. 

Schouler,  Dom.  Rel.  8d  ed.  §  238;  Oilley  v. 
Oilley,  4  New  Eng.  Rep.  494,  79  Me  292. 

The  father  cannot  bv  consent  or  any  agree- 
ment dispose  of  his  child  and  discbarge  himself 
of  his  obligations. 

Eunt  V.  Hunt,  4  G.  Greene  (Iowa)  222. 

Independent  of  any  statute,  parents  are 
bound  to  contribute  to  the  support  of  their  mi- 
nor children. 

Johnson  v.  Barnes,  69  Iowa,  643;  Dawson  v. 
Dawson,  12  Iowa,  514;  Furman  v.  Van  Sise, 


provision  for  the  ohlld^  support,  whose  custody  is 
^ven  her.  Pretzlnflrer  v.  PretzlDger,  18  West.  iiep. 
^188,  45  Ohio  St.  463;  Courtrl^bt  v.  Gourtrlirht,  40 
Mich.  683;  Plaster  v.  Plaster,  47  IlL  29Ul 

The  fact  that  on  a  decree  for  divorce  the  children 
were  In  the  custody  of  a  third  person  will  not  affect 
iiis  oblifpatif  ms  to  support  them.  McCarthy  v.  Hio- 
naa,  85  Conn.  538. 

But  a  father  is  not  liable  for  its  support  after  the 
custody  of  the  child  has  been  given  to  the  mother 
by  decree  of  court.   Brow  v.  Brightman,  188  Mass. 

lor. 

Emanetpation  of  imfanU 

A  child  upon  arriving  at  full  age  will  be  held 
inrlma  facie  to  be  emancipated.  Poultney  v.  Glov- 
er, 28yt.ffi8. 

But  this  rule  does  not  apply  to  a  chUd  of  unsound 
mind.  Scranton  v.  Danville,  106  Pa.  446 ;  Overseers 
<af  Washington  v.  Overseers  of  Beaver,  8  Watts  ft 
8. 548 ;  Shlppen  v.  Gaines,  17  Pa.  88;  Toby  Twp.  0\  er- 
eeers  of  Poor  v.  Madison  Overseers  of  Poor,  44  Pa. 
80:  Peon.  Twp.  Overseers  of  Poor  v.  SeUnsgrove 
Overseers  of  Poor  (Pa.)  8  Cent.  Rep.  687. 

Marriage  of  a  minor  son  emancipates  the  son. 
Dick  V.  Griflsom,  I  Freem.  Ch.  (Miss.)  428;  White  v. 
Henry,  ;S4  Me.  681. 

So  a  minor  daughter  is  emancipated  by  marriage, 
and  the  consent  of  the  father  will  he  implied  by  the 
eiroumataiKW.    Bucksport  v.  Rockland,  66  Bf e.  82. 

-TL.RA. 


A  father  may  give  to  an  infant  son  his  time,  and 
in  such  case  the  son*s  earnings  belong  to  the  son. 
Bobo  V.  Bryson,  a  Ark.  887;  Lyon  v.  Boiling,  14 
Ala.  753;  Fair  hurst  v.  Lewis,  88  Ark.  435;  Rush  v. 
Vought.  55  Pa.  487 ;  Chase  v.  Smith,  5  Vt.  666;  Tillot- 
son  V.  McCrlllis,  11  Vt.  477;  Morse  v.  Welton,  6  Conn. 
517;  Jenney  v.  Aden,  12  Mass.  875 ;  Reams  v.  Wat- 
kins,  87  Mo.  516 ;  Everett  v.  Sherfey,  1  Iowa,  866. 

Where  a  child  has  been  emancipated  he  ceases  to 
follow  any  settlement  thereafter  acquired  by  his 
father.    Omevllle  v.  Glenburn,  70  Me.  868. 

The  parol  emancipation  of  a  minor  Is  revocable 
until  acted  upon.    A  bbott  v.  Converse,  4  A  Hen,  630. 

A  parent  may  emancipate  an  Infant  child,  and 
confer  a  right  upon  it  to  acquire  property  and 
pofiscbS  it  as  against  all  persons  whatsoever.  ^  tan- 
ley  V.  Nat  Union  Bank,  115  N.  Y.  182, 28  N.  Y.  8.  R. 
966. 

A  father  who  has  griven  bis  son  the  right  to  his 
own  wages  can  revoke  the  privilege  whenever  he 
chooses.  Agricultural  &  M.  Asso.  v.  State  (Md.)  18 
All.  Rep.  87. 

Children  are  not  emancipated  at  twenty-one  years 
of  age,  who  are  compelled  to  remain  longer  with 
their  parents  on  account  of  some  infirmity  of  body 
or  mind  rendering  them  incapable  of  taking  care 
of  themselves.  Poor  Overseers  of  Gn^gg  Twp.  v. 
Poor  Overseers  of  New  Berlin  iPa.)  8  Cent.  Rep.  6S8; 
Poor  Dlst.  of  Curwensville  v.  Poor  Dist.  of  Knox 
Twp.  (Pa.;  8  Cent.  Rep.  635. 

13 
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66  N.  T.  439,  44*;  GilUy  v.  OiOey,  4  New  En^. 
Rep.  494.  79  Me. 3S'2;  VanValkinburgh  v.  Wat- 
son ^  18  Johns.  480;  Garland  ▼.  Doter,  19  Me. 
4U;  DennU  v.  Clark,  2  Cusb.  352.  358;  Rey- 
nolds V.  SweeUer,  15  Gray,  80;  Uall  v.  Weir,  1 
Allen,  261;  Oamerlin  ▼.  Fal/n&r  Co.  10  Allen, 
689. 

Strangers  can  recoTer  for  necessaries  whether 
the  father  knew  they  were  being  furnished  or 
not. 

1  Parsons,  Cont.  6th  ed.  pp.  809,  810. 

Giveiit  /..delivered  the  opinion  of  the  conrt: 

1.  Appellant's  contention  is  that  the  obliga- 
tion of  parents  to  support  their  minor  children 
is  only  a  moral  one,  and  is  not  enforceable  in 
the  alisenoe  of  statute  or  promise;  that  such 
promise  is  not  to  be  implied  from  mere  moral 
obligation,  nor  from  the  Statute  providing  for 
the  reimbursement  of  the  public;  and  that  an 
omission  of  duty,  frum  which  a  jury  may  find 
a  promise  by  implication  of  law,  must  be  a  le- 
gal duty,  capable  of  enforcement  by  process  of 
law.  At  first  glance,  this  view  or  the  law 
seems  opposed  to  our  natural  sense  of  justice; 
yet  it  is  not  without  support  in  the  authorities. 
Such  is  held  to  be  the  law  in  New  Hampshire 
and  Vermont  b^ee  Kelley  v.  Davis,  49  N.  H. 
187;  Farmington  ▼.  Jones,  89  N,  H.  271;  Gor- 
don y.  Potter,  17  VL  848. 

A  difiTereot  doctrine  has  long  since  been  held 
in  this  State. 

In  Dawson  ▼.  Daioson,  12  Iowa,  618,  this 
court  held  that  '*the  dutj  of  the  parent  to 
maintain  his  offspring  until  they  attain  the  age 
of  maturity  is  a  perfect  common-law  duly." 

In  Johnson  v.  Barnes,  69  Iowa,  641,  which 
was  an  action  by  the  mother,  who  had  been  di- 
Torced.  a^inst  the  father,  for  support  fur- 
nished their  children,  the  court  says:  "As 
there  was  no  promise,  the  question  to  be  deter- 
mined is  whether  one  can  be  inferred  in  favor 
of  a  wife,  who  supports  her  child,  as  against 
her  husband,  who  has  without  cause  abandoned 
her  and  his  child.  The  obligation  of  parents 
to  support  their  children  at  common  law  is 
somewhat  uncertain,  ill  defined  and  doubtful. 
Indeed,  it  has  been  said  thai  there  is  no  such 
obligation.  .  .  .  But  we  are  not  prepared  to 
say  that  this  rule  has  been  adopted  in  this 
country,  and  it  should  be  conceded,  we  think, 
that,  independent  of  any  statute,  parents  are 
hound  to  contribute  to  the  support  of  their  mi- 
nor children,  and  that  such  obligation  rests 
mainly  on  the  father,  in  the  absence  of  a  stat- 
ute, if  of  sufficient  ability;  and  that,  in  favor 
of  a  third  person,  who  suppoits  a  child,  a  prom- 
ise to  pay  may  and  should  be  inferred  on  the 
ground  of  the  legal  duty  imposed." 

In  Van  Valkinlmrgh  ▼.  Watson,  13  Johns. 
480.  it  is  said:  '*A  parent  is  ynder  a  natural  ob- 
ligation to  furnish  necessaries  for  his  infant 
children;  and,  if  the  parent  neglect  that  duty, 
any  other  person  who  supplies  such  necessaries 
is  deemed  to  have  conferred  a  benefit  on  the  de- 
linquent parent,  for  which  the  law  raises  an  im- 
plied promise  to  pay  on  the  part  of  the  parent" 

In  5  Wait,  Act  and  Def.  50,  the  author  says: 
"The  dutv  of  parents  to  support,  orotect  and 
educate  their  offspring  is  rounded  upon  the 
nature  of  the  connection  between  thein.  It  is 
not  only  a  moial  oblii^tion,  but  it  is  one  which 
Is  recognized  and  enforced  by  law.  ...    In 
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order  to  hold  the  person  liable  in  any  ease  for 
goods  furnished,  either  actual  authority  for 
the  purchase  must  be  shown,  or  drcumstanoe^ 
from  which  such  authority  may  be  implied  . .  • 
The  legal  obligation  of  parents  in  respect  to  sm- 
port  extends  only  to  those  things  which  are  neb* 
essary ;  and  if  a  parent  refuses  or  neglects  to  pro- 
vide such  things  for  his  child,  and  they  are  sup* 
plied  by  a  stranger,  the  law  will  imply  a  promise 
on  the  part  of  the  parent  to  pay  for  them." 

Without  further  citation  of  authorities,  we 
announce  as  our  conclusions  that  it  is  the  le- 
gal as  well  as  moral  duty  of  parents  to  fur- 
nish necessary  support  to  their  children  dur- 
ing minority;  that  a  parent  cannot  be  charged 
for  necessaries  furnished  by  a  stranger  for  his 
minor  child,  except  upon  an  eipress  or  implied 
promise  to  pay  for  the  same:  and  that  t^uch 
promise  may  be  inferred  on  the  grounds  of  the 
legal  duty  imposed. 

2.  It  is  further  contended  on  behalf  of  appel* 
lant  that  the  facts  certified  show  an  emancipa- 
tion of  his  daughter,  such  as  to  relieve  him 
from  liability  for  the  services  sued  for;  that 
support  and  services  are  reciprocal  duties,  and 
if  one  is  withheld  the  other  may  be  withdrawn. 
Parents  are  entitled  to  the  care,  custody,  con* 
trol  and  services  of  their  children  during  mi* 
nority.  To  emancipate  is  to  release,  to  sei 
free.  It  need  not  be  evidenced  by  any  formal 
or  required  act.  It  may  be  proven  by  direct 
proof  or  by  circumstances.  To  free  a  child^ 
for  all  the  period  of  minority,  from  care,  cus- 
tody, control  and  service  would  be  a  general 
emancipation;  but  to  free  him  for  only  a 
part  of  the  period  of  minority,  or  from  only  a 
part  of  the  parent's  rights,  would  be  limited. 
The  parent,  having  the  several  rights  of  care, 
custody,  control  and  sei^ice  during  minority, 
may  surely  release  from  either  without  waiving 
his  right  to  the  other,  or  for  a  part  of  the 
time  without  waiving  as  to  the  whole.  A 
father  frees  his  son  from  service.  That  does 
not  waive  the  right  to  care,  custody  and  con- 
trol, so  far  as  the  same  can  be  exerci<^!d  con- 
sistently with  the  right  waived.  He  frees  hi» 
son  of  eighteen  from  service  for  one  year. 
That  does  not  waive  the  right  to  his  services- 
after  the  year;  and  if  the  waiver  has  been  for 
an  indefinite  period  the  parent  may  assert  his 
right  to  the  services  of  the  child  at  any  time 
within  the  period  of  minority,  subject  to  the 
rights  of  those  who  have  contracted  with  the 
child  on  the  strength  of  the  waiver  as  to  serr- 
ices.  In  the  law  of  contracts,  where  a  father 
expressly  or  impliedly,  by  his  conduct,  waives 
his  right  generally  to  the  services  of  a  minor 
child,  such  child  is  said  to  be  emancipated. 
The  child  may  sue,  under  such  circumstances^ 
on  such  contracts  as  are  made  with  him  for  his 
services.  Nightingale  v.  Wilhington,  15  MassL 
272;  MeGoy  v.  Huffman,  8  Cow.  84;  StiUs  ▼. 
GranmUe,  6  Gush.  458;  6chouler,  Dom.  ReL 
§267. 

There  is  nothing  in  these  authorities,  nor  any 
reason,  against  the  view  expresse<l,  that  eman- 
cipation may  be  general  or  limited.  There  is 
no  direct  evidence  as  to  the  purpose  of  the  de- 
fendant with  respect  to  his  daughter;  but  we 
are  to  sav,  from  the  circumstances  shown, 
whether  they  evidence  either  a  general  or  lim- 
ited emancipation. 

The  case  of  B9er$U  ▼.  Sherf^,  1  Iowa,  858» 
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li  relied  upon.  That  was  an  action  to  recover 
damages  of  tlie  defendant  for  having  hai'borod 
md  retained  the  plaintifiF's  minor  son  in  his 
employ.  The  issues  and  circumstances  were 
quite  different  from  those  cerlitied  in  this  case. 
The  court  says:  "There  could  be  no  such  har- 
boring as  wouhl  render  the  defendant  liable  to 
the  father  in  this  action,  if  the  son  was  in  truth 
emancipated,  and,  if  the  son  was  not  emanci- 
pated, it  will  81  ill  be  a  question  whether  there 
wan  such  harborinG^  as  renders  I  he  defendant 
liable.  By  'emancipation/  in  tins  connection, 
we  uodersiand  sucb  act  of  the  father  as  seta  the 
aon  free  from  his  subjection,  and  gives  him  the 
capacity  of  managing  his  own  affairs  as  if  he 
was  of  age.** 

The  lollowing  is  given  as  a  condensed  state- 
ment of  the  racis:  *'In  the  spring  or  summer 
of  1852,  plaintiff's  son,  a  minor  of  the  age  of 
flevcDteeu,  went  to  reside  at  defendant's  house, 
and  was  then  and  afttrwards  employed  by  him 
as  a  hired  hand  for  over  one  year,  the  defend- 
ant paying  the  son  full  wages  for  his  services. 
In  February,  1858,  plaintiff  sued  defendant  to 
recover  for  the  set  vice^t,  in  which  suit  the  judg- 
ment was  for  the  defendant.  The  son  was  of 
a  dissatisfied  and  roving  disposition,  careless 
and  improvident  in  his  habits,  not  under  pa- 
rental control,  and,  either  through  willfulness 
or  negligence,  had  not  received  the  education 
proper  for  a  person  of  his  age  and  condition. 
In  December,  1851,  a  misunderstanding  arose 
between  the  parent  and  the  child,  which  result- 
ed In  the  son's  leaving  home,  and  residing  and 
working  at  various  places,  before  he  went  into 
the  defendant's  service.  After  said  December, 
1861,  the  father  did  not,  apparently,  have  or 
exercise  the  proper  and  necessary  control  and 
authority  over  the  said  minor  that  a  parent  of 
a  well-regulated  family  ought  and  should  ez- 
erciae,  and  permitted  and  sanctioned  the  hirins: 
out  of  said  minor  at  various  places,  and  at  dif- 
ferent employments,  away  from  home;  but  who 
made  the  contracts,  or  received  the  pay,  is  not 
■toted  nor  proven.  The  father  had  also  stated 
that  he  had  no  control  over  his  son,  and  had  in 
■ome  instances  waived  his  authority  over  him. 
It  also  appears  that  on  the  11th  of  September, 
1852,  the  plaintiff,  bv  publication  in  a  news- 

Saper,  forewarned  all  persons  from  crediting 
18  said  son  on  his  account,  avovring,  hIso, 
therein  that  he  would  pay  no  debts  of  his  con- 
tracting, and  that  he  would  not  fulfill  any  con- 
tracts, or  pay  debts,  entered  into  by  nira." 
The  court  says:  "From  these  circumstances, 
to  mention  none  others,  we  think  the  court 
might  fairly  conclude  there  was  a  manumission 
or  emancipation  up  to  the  time  above  stated, 
and  that  there  was  no  liability  for  giving  the 
iOD  shelter,  residence  and  a  home.  At  least, 
we  think  it  so  fairly  deducible  from  the  facts 
that  we  should  not  disturb  the  conclusion." 

The  circumstances  disclosed  in  this  case  are 
tbeae:  The  defendant's  daughter,  at  the  age  of 
loorteen,  went  to  reside  away  from  her  father's 
house,  at  a  place  thirty  miles  distant,  where 
for  three  3*ear8  she  contracted  for,  earned  and 
controlled  her  own  wages,  and  provided  her- 
aelf  with  clothing,  her  father  con  sent' n^  there- 
to, he  not  furnishing,  or  agreeing  to  furnish, 
her  with  any  money,  or  means  of  support. 
That,  while  thus  absent,  she  was  dangerously 
attacked  with  typhoid  fever,  and  at  her  request 
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was  attended  by  the  plaintiff,  as  her  physician, 
from  day  to  day,  for  a  period  of  twenty-one 
days,  which  services  were  rendered  without 
the  procurement,  knowknis^e  or  consent  of  the 
defendant.  These  circuinsiances  are  widely 
different  from  those  in  Everett  v.  Skerfey,  f lore 
there  was  no  disagreement  that  resulted  in  the 
dauijhter  leaving  home;  no  want  or  waiver  of 
parejtal  authority;  no  dissatisfieil  and  roving 
disposition;  no  statement  by  the  father  that  he 
had  no  control  over  his  daughter;  and  no  pub- 
lication by  tite  father  notify  in £^  persons  not  to 
credit  her  on  his  account.  The  circumstances 
disclosed  in  this  case  are  such  as  are  of  frequent 
occurrence  in  this  country.  Parents,  eiiher 
from  necessity  or  from  a  dVire  to  leach  t'>eir 
children  to  be  industrious  and  self-supporting, 
emancipate  them  from  service,  for  a  deli.iite  or 
indefinite  time,  without  any  intention  of  thereby 
releasing:  their  richt  to  exercise  care,  custody 
and  control  over  me.  child.  The  ohii^Hiion  of 
parents  to  suppoi  t  their  miudr children  loes  not 
arise  alone  out  of  the  duty  of  the  child  to  serve. ' 
If  so,  those  who  are  unable  to  render  service  be- 
cause of  infancy,  sickness  or  aci.idcnt — who 
most  of  all  others  need  support — would  not  be 
entitled  to  it. 

Blackstone,  in  his  Commentaries  (voL  1,  p. 
446),  says:  "The  duty  of  parents  to  provide 
for  the  maintenance  of  their  children  is  a  prin- 
ciple of  natural  law, ~an  obligation,  says  ruff* 
endorf,  laid  on  them,  not  only  by  Nature  her- 
self, but  by  theur  own  proper  act  in  bringing 
them  into  the  world;  for  they  would  be  in  the 
hit^hest  manner  injurious  to  their  issue  if  they 
only  gave  their  children  life  that  they  might 
afterwards  see  them  perish.  By  begptting 
them,  therefore,  they  have  entered  into  a  vol- 
untary obligation  to  endeavor,  as  far  as  in  them 
lies,  tnat  the  life  which  they  have  bestowed 
shall  be  support^  and  preserved.  And  thus 
the  children  will  have  the  perfect  right  of  re- 
ceiving maintenance  from  their  parents."  This 
obligation  to  support  is  not  grounded  on  the. 
duty  of  the  child  to  serve,  but  rather  upon  the  . 
inability  of  the  child  to  care  for  itself.  It  is . 
not  only  a  duty  to  the  child,  but  to  the  public. 
The  duties  extend  only  to  the  furnishing  of 
necessaries.  What  are  necessaries  must  be  de- 
termined by  the  facts  in  each  ease.  The  law 
has  fixed  iJae  age  of  majority;  and  it  is  until 
that  age  is  attained  that  the  law  presumes  the 
child  incapable  of  taking  care  of  itself,  and  has 
conferred  upon  the'  parent  the  right  to  care, 
custody,  control  and  services,  with  the  duty  to 
support. 

3.  There  beinff  no  direct  evidence  as  to  the 
purposes  of  the  aefendant  with  respect  to  his 
daughter,  we  are  to  say  with  what  intention  he 
consented  to  his  daughter's  going  and  remain-, 
ing  away  from  his  home  as  she  did.  That  he 
intended  she  should  control  her  own  earnings, 
at  least  until  such  time  as  he  should  declare 
otherwise,  is  evident;  but  that  it  was  ever  his 
intention  that  if,  by  sickness  or  accident,  she 
should  be  rendered  unable  to  support  herself, 
he  would  not  be  responsible  to  those  who 
might  minister  to  her  actual  necessities,  we  do 
not  believe.  Such  an  inference  from  these  facts 
would  be  a  discredit  to  any  father.  In  our 
view,  there  was,  at  most,  but  a  partial  eman- 
cipation,— an  emancipation  from  service  for  an 
indefinite  time.    The  father  had  a  right  at  any 
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time  to  require  the  dangbter  to  return  to  his 
borne  aud  senrice;  aud  sbe  bad  a  rigbt  at  an  v 
lime  to  return  to  bis  service,  and  to  claim  bis 
care,  custridy,  control  and  support.  There 
was  no  such  an  emancipation  as  exempted  the 
father  from  liability  for  actual  necessaries  fur- 
nished to  bis  daughter.  In  view  of  the  legal  as 
well  as  the  moral  duty  of  appellant  to  furoish 
necessary  support  to  bts  daughter  during  minor- 
ity, and  especially  when  unable,  from  infancy, 
disease  or  accident,  to  earn  her  own  necessary 
support,  we  think  he  may  well  be  understood  as 
promising  payment  to  any  tbird  person  for  act- 
ual necessaries  furnished  to  ber.  As  already 
stated,  what  are  necessaries  must  be  determined 
from  the  facts  of  each  case.  What  would  be  nec- 
essary support  to  a  child  in  sickness  would  not 
be  necessary  in  health.  The  services  sued  for 
were  evidently,  necessary  for  the  support  and 
well-being  of  the  defendant's  daughter.  As  we 
have  seen,  he  had  not  relieved  himself  from  the 
duty  to  furnish  her  such  support,  and,  from 
bis  obligation  to  do  so,  may  be  presumed  to  have 
promisra  payment  to  anyone  who  did  furnish 
it  in  his  absence. 

Our  conclusion  i$  that  the  judgment  cf  the 
District  Court  sk^mld  be  affirmed. 

Beck,  tTl,  dissenting: 

1.  I  cannot  assent  to  the  doctrines  and  con- 
clusions announced  In  the  majority  opinion  in 
this  case.  The  facts  are  presented  in  tbe  cer- 
tificate of  the  judge  upon  which  the  case  is 
brought  here  on  appeal.  We  cannot  look  else- 
where for  the  facts.  They  are,  briefly  stated, 
these:  Tbe  daughter  was  seventeen  years  old, 
and,  with  the  father's  consent,  was  at  service 
thirty  miles  away  from  bis  borne,  and  bad  been 
for  three  years,  all  the  time  controlling  her  own 
wages,  and  supplying  her  own  wants,  and  re- 
ceiving nothing  for  support  or  necessaries  from 
her  father.  Tbe  father  hadno  knowledge  that 
services  were  rendered  to  the  dauorhter  by  plain- 
tiff, or  that  bis  daughter  was  sick.  It  is  not 
shown  that  tbe  daughter  was  a  pauper,  or  with- 
out means  to  pay  the  plaintiff.  iNo  presump- 
tion to  that  effect  will  be  entertained. 


2.  These  facts  show  that  the  daughter  was 
emancipated  bv  the  father.  Emancipation 
may  be  shown  oy  circumstances  from  which 
may  be  inferred  the  consent  of  tbe  father  that 
tbe  child  may  control  his  own  time,  earnings 
and  actions.  Slight  circumHanoes  tending  to 
show  such  consent  are  sufficient,  in  the  absence 
of  contradictory  evidence,  bcbouler,  Dom. 
Rel.  §267;  Sh)ereit  v.  Sherfey^  1  Ipwa,  866. 

8.  Emancipation  relieves  the  child  of  subjeo- 
tion  to  the  parent,  and  bestows  upon  him  tbe 
capacity  of  managing  bis  own  affairs  as  if  he 
were  of  age  (Everett  v.  Sfterfeji/,  supra;  Scboul- 
er,  Dom.  Hel.  §  268);  and  it  also  relieves  the 
parent  of  all  legal  obligHtion  to  support  the 
child.    Schouler,  Dom.  Rel.  §  268. 

4.  A  parent  is  bound,  neither  at  common 
law,  nor  by  any  statute  of  tbe  State,  to  support 
bis  children  who  are  of  age.  Monroe  Co,  y. 
Telter,  61  Iowa,  670;  Blachley  y.  Lata,  63  Iowa, 
22. 

As  I  have  shown,  an  emancipated  child 
stands  as  to  his  obligation  to  his  parent  and  the 
points  exempt  to  or  from  oblisation  for  hit 
support,  just  as  a  child  who  is  of  age. 

6.  It  may  be  that  the  parent  would  be  under 
obligation  to  support  a  pauper  child  who  is  of 
full  age,  or  that  a  promise  would  be  implied  on 
tbe  part  of  tbe  father  to  render  such  sufiport 
But  that  point  is  not  in  this  case,  as  it  is  not 
shown  or  claimed  that  the  child  for  whose  sup- 
port the  father  was  sued  is  a  pauper,  or  not 
possessed  of  ample  means  to  pay  plaintiff  for 
the  services  rendered  by  bim. 

6.  Doctrines  as  to  the  liability  of  tbe  father 
for  the  support  of  his  minor  child,  and  his  lia- 
bility therefor  upon  a  promise,  express  or  im- 
plied, and  upon  other  points  of  tbe  law,  are 
found  in  the  majority  opinion,  to  which  I  dis- 
sent. As  tendinis  to  support  my  views,  I  cite 
the  following  decisions  of  this  court:  Dawson 
V.  Dawson,  12  Iowa,  612;  Johnson  v.  Barnes, 
69  Iowa,  641.  See,  to  the  same  effect,  Schoul- 
er, Dora.  Rel.  §  236. 

In  my  opinion,  the  judgment  ol  the  district 
court  ought  to  be  reversedL 


ARKANSAS  SUPREME  COURT. 


J.  W.  RUSSELL  et  ai.,  Appts., 

V, 

R  H.  TATE  et  oL 

i Ark. ) 

1,  A  town  oounell  has  no  power  to  appro- 
priate funds  of  the  town  to  aid  in  building  a  coun- 
ty oourt-house  therein. 


8.  Whexv  SA  illegriU  appropriation  hmm 
been  made  by  a  town  councU  and  warrants 
drawn  thereon,  some  of  which  have  been  paid, 
equity  has  juriadiotion  of  a  suit  to  canoel  the  un- 
paid warrants,  to  compel  repayment  of  the  moo- 
ey  paid  and  to  annul  the  appropriation,  and  the 
recalling  and  canoeUation  of  the  unpaid  warrants 
after  suit  is  brougbt  will  not  oust  the  Jurisdio- 
tion;  in  such  case  the  court  may  grant  affirmative, 
as  well  as  injunctive,  relief. 


Note.— 2\>iim8  and  villages  may  be  restrained  from 
making  {Ueua*  appropricUions. 

In  this  country,  the  right  of  property  holders  or 
taxable  inhabitants  to  resort  to  equity  to  restrain 
municipal  corporations  and  their  officers  from 
transcending  their  lawful  powers  or  violating  their 
legal  duties  in  any  mode  which  will  injuriously 
nfTect  the  taxpayers,  such  as  making  an  unauthor- 
ized appropriation  of  the  corporate  funds,  has  been 
affirmed  or  recognized  in  numerous  cases  in  many 
of  the  States.    2  Dllioo,  Mun.  Corp.  820. 

7  L.  R.  A. 


A  citizen  and  taxpayer  of  an  incorporated  city  ft 
entitled  to  an  injunction  to  restrain  an  Illegal  ap- 
propriation of  tbe  money  of  the  city.  WitblngtOB 
V.  Harvard,  8  Cush.  06;  New  London  v.  Brainafd« 
&  Conn.  5S0:  Harney  v.  Tndianapolis,  C.  &  D.  S.  Oow 
82Ind.  244;  Scofleld  v.  Eighth  School  Dist.  27  Conn. 
400, 504:  Webster  v.  Harwlnton,  82  Conn.  181;  Ter- 
rett  V.  Sharon,  84  Conn.  ICNV. 

If  an  appropriation  of  money  be  made  for  two 
objects,  one  lawful  and  the  other  not,  and  it  cannot 
be  distinguished  and  separated,  the  whole  will  tw 


See  also  25  L.  R.  A.  862;  36  L.  R.   A.  367;  41  L.  R.  A.  692. 
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31.  Taxpayers  may  infctnta.in  snita  afralnst 
town  offioers  to  prevent  or  remedy  misapplica- 
tion of  town  funds. 

4*  Although  membera  of  a  tcywn  eouncil 
ajre  not  liable  tor  the  exercise  of  their  discro* 
tion  in  voting  upon  measures  before  them,  yet 
where  they  vote  an  appropriation  for  their  own 
benefit, which  is  paid,  the  transaction  is  a  conver- 
sion of  trust  funds  for  which  each  of  them,  as 
well  as  the  mayor  who  orders,  and  the  treasurer 
who  mulKes,  the  payment,  will  be  liable^  and  the 
sabsequent  re-election  of  the  same  parties  to  of- 
fice will  not  affect  their  liability. 

(February  IS,  180Q.)' 

APPEAL  by  defendants  from  a  judinnent  of 
the  Circuit  Court  for  Pope  County  in  Chan- 
cery in  favor  of  plaintiils  in  an  actioD  to  bdduI 
an  alleged  illegal  appropriatioD  of  public  mon- 
ey, and  to  compel  a  reiurn  into  the  public 
treaburv  of  whatever  bad  been  paid  under  such 
appropria  t  ion .     Affirmed, 

This  aciion  was  brought  by  taxpayers  of  the 
Town  of  Russellville  againstthe  mayor,  alder- 
men and  treasurer  of  said  town. 

Tbe  aldermen,  among  others,  bad,  in  consid- 
eratioD  that  the  people  would  change  the  coun- 
ty seat  of  Polk  County  from  Dover  to  Russell- 
ville,  executed  an  approved  bond  for  the  use  of 
tbe  oouDty  to  build  a  court-house  at  Russell- 
ville  and  donate  tbe  house  and  ground  to  the 
county.  During  the  course  of  construction  of 
tbe  court-house  nppe^.lnnts,  in  their  capacity  as 
town  council  of  said  town,  on  February  8, 1888, 
passed  a  resolution  appropriating  $1,000  to  as- 
siHt  in  the  completion  \)t  the  court-house.  Two 
warrants  were  drawn  against  this  appropria- 
tion, one  for  $875  and  the  other  for  %^'iXi,  the 
former  being  immediately  paid. 

On  February  17  appellees  filed  a  bill  against 
appellants  in  chancery,  alleging  that  they  were 
citizens  and  taxpayers  of  8»id  town  and  pray- 
ing for  a  temporary  injunction  restraining  the 
collection  and  payment  of  the  $825  warrant, 
and  that  finally  ii  be  perpetually  enjoined,  that 


the  appropriation  to  the  court-house  be  quashed, 
and  for  the  restitution  to  the  town  treasury  ol 
the  $675  already  paid. 

On  the  27th  of  March  the  appellants,  in  their 
ofiScial  capacitv  as  town  council,  called  in  and 
destroyed  the  $3t?5  warrant. 

At  the  town  elect  on  held  April  8  the  appel- 
lants were  all  re-elected. 

Appellants  then  filed  a  motion  to  dismiss  so 
much  of  the  complaint  as  related  to  the  i>825 
warrant,  on  the  ground  that  the  injunctive  re- 
lief had  been  extinguished  by  its  destruction, 
which  motion  was  overruled.  They  then 
moved  to  strike  from  the  complaint  all  that 
part  whicb  related  to  the  $675.  which  motion 
was  also  overrule^!.  Tbey  then  filed  an  answer 
in  which  they  alleged,*  inter  al»a,  that  the  de- 
struciion  of  the  warrant  was  virtually  the  re- 
scinding of  the  resolution  of  February  3,  espe 
daily  to  tbe  extent  of  the  $82(  warrant,  that 
the  act  diverting  ihe  $675  from  tbe  public  treas- 
ury was  within  the  legislative  discretion  of  the 
council  and  that  defendants  were  not  liable  for 
their  action  in  regard  to  that  matter;  that  after 
(he  appropriation  had  been  made  and  tbe  money 
paid,  the  matter  bad  been  submitted  to  the 
qualified  electors  of  the  town,  and  the  action 
of  tbe  board  approved  by  a  large  maiority,  and 
appellants  all  re-elected  to  ofiSce,  ami  that  this 
estopped  appellees  from  bringing  suit. 

The  answer  concluded  with  a  demurrer  upon 
tbe  following,  amonj^  other,  grounds:  want  of 
proper  parties  plaintiff.  The  court  had  no  ju- 
risdiction of  the  subject  in  so  far  as  it  related 
to  the  $675. 

The  court  overruled  tbe  demurrer  and  after 
bearing  entered  a  decree  in  favor  of  plaintiffs  for 
the  recovery  of  the  $675,  en  joining  defendants 
from  attempting  to  renew  the  warrant  for  $325, 
and  from  making  any  provision  for  the  pay- 
ment of  the  money  mentioned  in  the  resolution 
of  Febiuary  8,  18SH,  From  that  decree  de- 
fendants took  this  appeal. 

Messrs.  Wilson  &  Grang^er  and  G.  W. 
Shinn*  for  appellants: 


held  void:  otherwise  the  court  will  enjoin  or  relieve 
againsf.  the  expenditure  which  is  unlawful,  llob- 
berts  V.  New  York,  5  Abb.  Pr.  41;  Howes  v.  Racine, 
21  Wis.  614. 

One  or  more  taxpsyers,  without  showlngr  any 
other  Injury  than  that  which  they  wlU  suffer  in 
common  with  uthnr  property  holders  of  the  munici- 
pality, may  file  a  bill  to  i-estrain  the  allowance  and 
payment  of  an  Uleifal  claim,  or  the  collection  of  the 
tax  for  unauthorized  objects,  such  as,  for  example, 
to  pay  a  fraudulent  or  collusive  Judgment.  Barr 
V.  DeniFton,  19  N.  H.  170, 180;  Merrill  v.  Plainfleld, 
4B  N.  H.  UK;  Douglass  v.  Plaoervllie,  18  CaL  648; 
Drake  v.  PhiUips,  40  lU.  888. 

But,  on  the  other  hand.  It  has  been  decided  In 
New  York  that  resident  citizens  or  taxpayers  of  a 
munidpsl  corporation  cannot,  as  such,  merely, 
either  on  their  own  behalf  or  on  behalf  of  them- 
selves and  all  others  having  a  like  interest,  main- 
tain a  suit  to  restrain  or  avoid  corporate  acts  al- 
leged to  be  lUegaL  This  doctrine,  left  open  in 
Ketchum  v.  BiilTalo,  14  N.  Y.  868,  and  Guilford  v. 
Chenango  Go.  13  N.  Y.  143,  was  first  definitely  estab- 
lished in  Doolittle  v.  Broome  (  o.  18  N.  Y.  15S,  dis- 
approving, on  this  point,  Adriance  v.  New  York,  1 
Barb.  19;  Brower  v.  New  York,  8  Barb.  254;  Christo- 
pher V.  New  York.  Id  Barb.  667:  MUhau  v.  Sharp,  16 
Barb.  HO,  S44,  and  De  fiaun  v.  New  York.  16  Barb. 


7  L.  R  A. 


Remedy  aaainst  OUoal  acts  qf  town  authorities. 

Assessments  for  local  improvements  by  munici- 
pal corporations  generally  made  a  hen  upon  the 
lands  declared  to  be  benefited  thereby:  each  sepa- 
rate land  owner  had  some  kind  of  lethal  remedy, 
either  by  action  for  damRges  against  the  officer  en- 
forcing the  unlawful  collection,  or  by  writ  of  cer- 
tiorari to  review  the  assessment  itself.  But  such 
remedy  is  Inadequate  when  compared  with  the 
comprehensive  and  comfilete  relief  furnished  by 
the  single  decree  in  equity.  Ireland  v.  Rochester, 
61  Barb.  416,  486:  Scofleld  v.  Lansing,  17  Mich.  487; 
Lafayette  v.  Fowler.  34  Ind.  140;  Kennedy  v.  Troy, 
14  Uun,  808, 812;  Clark  v.  Dunkirk,  12  Hun,  181, 187| 
1  Pom.  Bq.  Jur.  276. 

iflficnetton  as  a  remedy. 

An  injunction  will  not  be  granted.  In  general,  to 
restrain  persons  from  acting  as  public  oflBcers. 
The  legal  remedy  is,  in  general,  adequate  to  test 
the  right  to  a  pubho  office.  Campbell  v.  Taggart^ 
10  Phila.  448;  Jones  v.  Granville,  77  N.  C.  280;  Sneed 
V.  Bullock,  77  N.  C.  282;  Stone  v.  Wetmore,  42  Ga. 
601:  Sanders  v.  Metcalf,  1  Tenn.  Ch.  410;  8  Pom.  Bq. 
Jur.  876. 

Injunction  will  olwajrs  be  granted,  if  necessary, 
to  protect,  aid  or  enforce  any  equitable  estate,  in^ 
terest  or  primary  right,  or  to  secure  and  render 
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The  claim  to  have  the  (675  refunded  to  the 
treasury  of  the  town  was  a  cause  of  action  of 
a  purely  legal  character,  for  which  there  was  a 
full  and  adequate  remedy  at  law,  and  therefore 
•  court  of  chancery  had  no  Jurisdiction. 

2  Story,  Eq.  Jur.  156. 

A  mandatory  injunction  will  not  be  granted 
where  the  thing  complained  of  is  accomplished, 
and  there  is  a  remedy  at  law,  although  con- 
nected with  the  cause  for  injunction.   • 

liogers  Ijoeomotive  d  Mach.  Workt  v.  Brie  R. 
Co.  20  N.  J.  Eq.  879;  Baxter  v.  Chicago  Board 
of  Tiade.  88  111.  146. 

Nor  will  equity,  because  it  has  Jurisdiction 
of  one  cause  of  action,  retain  the  case  to  decide 
one  purely  le^al. 

OakvilU  Co.  v.  JDovbUPointed  Tack  Co.  7 
Cent.  Rep.  720, 105  N.  Y.  058;  Chapman  v.  Lee, 
11  West.  Rep.  650,  45  Ohio  St  356;  Pom.  Eq. 
Jur.  ^  nS;  L^pincoU  v.  Barton,  7  Cent.  Rep. 
920, 42  N.  J.  Eq.  272;  Duganv,  Oureion,  1  Ark. 
i2. 

So  far  as  the  $675  was  involved,  the  right  of 
action  was  in  the  town,  not  in  private  citizens. 

2  Dillon,  Mun.  Corp.  §  729,  note  1;  3  Dillon, 
Mun.  Corp.  g§  780  and  vote  i,  780a.  780d  and 
noU  i,  783;  Nixon  v.  8cfio(^  Diet.  No.  92,  82 
Kan.  510. 

An  illegal  act  which  will  increase  taxation 
cannot  be  questioned  by  a  private  citizen  or 
taxpayer,  unless  it  is  specially  injurious  to  him. 

Dillon,  Mun.  Corp.  g§  785  and  noU  1,  738; 
Bailqf  V.  Culver,  84  Mo.  581;  Ketchvm  v.  Buf- 
falo, 14  N.  Y.  871, 872;  Jonee  v.  LittU  Rock,  25 
Ark.  801. 

If  appellees  had  no  right  to  sue,  they  did  not 
state  a  cause  of  action  In  their  favor. 

Wi'eon  v.  Oaley,  1  West.  Rep.  488,  108  Ind. 
257;  Sinker  v.  Floyd,  2  West.  Rep.  218, 104  Ind. 
291;  Tipton  Co,  v.  Kimberlin.  6  West.  Rep.  885, 
108  Ind.  449. 

Mr,  J.  G.  Wallace,  for  appellees: 

Appellants  as  the  town  council,  had  oo 
power  to  appropriate  and  use  the  revenues  and 
moneys  of  the  town  to  build  b  court-house  for 
Ibe  county. 


Tuck  y,  Waldron,Zl  Ark.  462;  BueU  ▼.  State, 
45  Ark.  887;  Ottawa  v.  Carey,  108  U.  8. 110  (37 
L.  ed.  669),  and  authorities  there  cited;  Citizens 
8av,  dt  Loan  Aseo.  v.  Topeka,  87  U.  8.  20  WalL 
655  (22  L.  ed.  455);  Ark  Const,  art.  12,  §  5; 
Halbut  V.  Forrest  City,  84  Ark.  246;  Jackson- 
port  V.  Watson,  88  Ark.  704. 

When  a  court  of  chancery  acquires  Jurisdic- 
tion for  one,  it  does  for  all,  purposes. 

Conger  v.  Cotton,  87  Ark.  287;  BenUy  v.  DiU 
^r(/,6*Ark.85. 

Jurisdiction  always  depends  on  the  state  of 
things  existing  at  the  time  ttie  action  is  biought. 

fCMtes  V.  Martin,  84  Ark.  410;  Sale  v.  McLean^ 
29  Ark.  612;  Price  v.  State  Bank,  14  Ark.  50. 

The  remedy  for  the  recovery  of  the  |676» 
standing  alone,  is  purely  of  equitable  Jurlsdio- 
tion. 

Ark.  Const,  art.  16,§  18;  Mansf.  Dig.  §^  929, 
8731;  Taylor  v.  Pine  Bhtff,  84  Ark.  607;  Dodgs 
V.  H  oolsey,  59  U.  8. 18  How.  881  (15  L.  ed.  401); 
Bisph.  Eq.  g  49,  p.  68;  1  Siory,  Eq.  ^§  00,  584. 

It  does  not  matter  that  the  money  has  been 
paid.  Courts  of  chancery  will  decree  restitu- 
tion of  it. 

2  StoiT,  Eq.  §  1262;  Dillon,  Mun.  Corp. 
§g  729,  780;  Frost  v.  Belmont,  6  Allen.  152. 

Any  person  owning  taxalile  property  in  the 
town  may  bring  his  bill  in  chancery. 

Mansf.  Dig,  §  9^9;  Jacksonport  v.  Watsan,f& 
Ark.  704;  Peabody  v.  Flint,  6  Allen,  5i;  Cooley, 
Torts,  518;  Story,  Eq.  §  1252  (a);  Dillon,  Mun. 
Corp.  §  730,  and  notes;  hrost  v.  Belmont,  6  Al- 
len, 152;  Orampton  v.  ZaMskie,  101  U.  8.  601 
(25  L.  ed.  1070). 

Sandels*  /.,  delivered  the  opinion  of  the 
court: 

An  analysis  of  the  case  shows  six  questions 
for  decision: 

1.  Has  equity  Jurisdiction  as  to  the  matten 
stated  in  the  bilir 

2.  Are  residents  and  taxpayers  proper  parties 
p1ainti£F? 

8.  May  afllrmative,  as  well  as  injunctive,  r^ 
lief  be  had  in  such  a  proceeding? 


efficient  any  purely  equitable  remedy.  \io  it  wUl  lie 
against  oorporaiions  and  their  directors  and  offl- 
csere,  to  restrain  acts  wblch  are  illegal,  vUra  vires 
or  in  violation  of  their  flduciary  duties.  Lord  Auck- 
land V.  WestmitiBter  Local  Board  of  Works,  U  R. 
r  Ch.  607:  Mills  V.  Northern  R.  of  B.  A.  Co.  L.  R.  6 
Ch.  821;  Pudsey  Coal  Gas  Co.  v.  Bradford,  L.  R.  15 
Ek].  167;  Pickering  v.  8tepfacn<:on,  L.  R.  14  Eq.  S2S; 
Cannon  v.  Trask,  L.  R.  20  Bq.  600;  Dowling  v.  Pon- 
typool,  C.  &  N.  R.  Co.  L.  R.  18  Eq.  714:  Featherstone 
V.  Cooke,  L.  R.  ]6Eq.  208:  Malr  v.  Himalaya  Tea  Co. 
li.  R.  1  Eq.  411:  Carlisle  v.  Boutbeastem  B.  Co.  1 
Idacn.  ft  G.  680. 

On  the  ground  that  the  remedy  in  equity  Is  more 
diieot,  speedy  and  eifectuai  than  by  oertiururi,  t»q- 
uity  will  entertain  jurfediction  of  a  bill  on  behtilf 
of  taxpayers  to  enjoin  misapplication  of  the  mon- 
eys of  the  corporation.  Col  ton  v.  Hanchett,  13  TIL 
615;  Mount  Carbon  Coal  &  R.  Co.  v.  Blauchiird,  54 
111.  240;  Wade  v.  Richmond,  ISGralt.  (Va.)  68:3;  Har- 
ney V.  Indiannpolis,  C.  &  D.  li.  Co.  S!  Ind.  244.  See 
also  Sherman  v.  Carr,  8  R.  I.  431;  S  Dillon,  Mun. 
Corp.  831. 

The  snrae  doctrine  has  been  expref«ly  sanctioned 
by  the  Court  of  A  ppca  s  in  Maryland,  in  a  case  in 
which  it  WHS  held  that  resl'lents  and  taxpayers  of  a 
city  might  file  a  bill  in  equity  to  restrain  the  corpo- 
ration end  itF  oftlcers  from  taklnir  steps  to  carry 
'  out  a  city  ordinance  creating  a  debt  in  vloUition  of 
"TKR.  A. 


the  Uoustitut.on.  If  the  right  to  maintain  such  a 
bill  as  this  he  denied,  citizens  or  property  holden 
would  be  without  adequate  remedy  to  prevent  tlie 
injury  which  might  result  to  them  from  the  unau- 
thorized or  illegal  acts  of  the  municipal  govern- 
ment or  its  olBcers  and  agents.  Baliimore  v.  GUI, 
31  Md.  875,  806;  New  I.ondon  v.  Bralnard,  22  Conn. 
552;  Merrill  v.  Plain  Held,  45  N.  H.  120.  and  disapprov- 
ing Roopevelt  v.  Draper,  23  N.  Y.  318;  and  Doi»iittle 
V.  Broome  Co.  18  N.  Y.  155.  See  also  Frederick  v. 
Groahon,  80  Md.  436:  Baltimore  v.  Porter,  16  Md. 
284;  Coulson  v.  Portland,  Deady,  481. 

I     Injunction  will  lie  to  rt^etrain  the  impofiition  cr 

I  enforcement  of  illegal  taxes  and  other  public  bur- 
dens, at  the  suit  of  taxftayers.  Wa«rner  v.  Meety, 
60  Mo.  150;  Curtenlus  v.  Hoyt,  87  Mich.  583;  Cattoll 

I  v.  liowry,  45  Iowa,  478;  Albtmy  &  B.  Min.  Co.  v.  Au- 
ditor Gen.  87  Mich.  80:*.  Sinclair  v.  Winona  Co.  23 
Mmn.  404;  South  Platte  I^ind  Co.  v.  Buffalo  Co. 
7  Neb.  258;  Burlington  *  M.  R.  R.  Co.  v.  York 
Co.  7  Nob.  487;  George  v.  Dean.  47  T«x.  73:  Douglass 
V.  Harrlsvlile,  0  W.  Va.  162:  Marsh  v.  Clark  Co.  tt 

!  Wis. 602;  Schettler  v.  Fort  Howard. 48  Wis. 48;  Haga- 
man  v.  Cloud  Co.  19  Kan.  S04;  Worthcn  v.  Badgett, 
82  Ark.  406;  Npw  Orleans,  M.  &  C.  K.  Co.  v.  Dunn,  51 
Ala.  128;  Wells  v.  Daytiin,  11  Nev.  161:  Unum  Paa  R. 
Co.  V.  Lincoln  Co.  8  Dill.  8(10:  Biown  v.  Concord,  Sa 
N.  U.  875;  Rockingham  T.  C.  Suv.  Bank  v.  Ports- 

I  mouth,  52  N.  U.  17;  8  Pom.  Eq.  Jur.  877. 
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4.  Was  the  appropriation  of  tlie  $1,000  valid 
or  void  ? 

5.  Are  aldermen,  as  such,  liable  to  an  ad  ion 
for  votes  friven  upon  measures  before  tbem? 

6.  What  liMliility,  if  any,  did  the  major  or- 
dering, ibe  treasuier  paxinf^  and  the  council 
receivinir,  tbe  payment,  incur  by  reason  of  this 
trar  suction? 

The  so-called  appropriation  was  a  nullity. 
Jaek^onport  v.  WtUson,  88  Ark.  704;  8yke9  v. 
Columbua,  55  Miss  115;  Const,  art.  12,  §  5;  Mi- 
mot  V.  Weitt  liojbury,  112  Mass.  1. 

Tlje  officers  of  tbe  city  are  trustees  in  the 
manaerenient  and  application  of  the  funds  of 
tbe  people  of  tbe  city.  2  Dillon,  Mud.  Corp. 
915. 

Tbe  application  of  municipal  funds  to  ille&:al 

Jmrposes  by  tbcm  is  a  breach  of  trust  2  Dil- 
ou.  Mun.  Corp.  919  and  note9. 

Equity  has  jurisdiction  to  prevent  tbe  mis- 
appl icat  ion  or  waste  of  trust  properly.  2  Story, 
£(^  Jiir.  1252  and  note. 

The  fact  that  after  tlie  suit  was  brou^^bt  tbe 
city  council  recalled  and  canceled  the  unpaid 
warrant  did  not  oust  tbe  juriodiction  of  the 
court.  That  was  but  a  part  of  tbe  puiely  equi- 
table relief  demanded.  It  was  desired  to  pre- 
vent its  re  issue  and  cancel  tbe  appropriation. 
Besides,  under  our  cbancenr  system,  bad  the 
cancellation  of  the  warrant  been  tbe  only  orig- 
inal ground  of  equity  jurisdiction.  It  was  not 
lost.     Fiice  V.  StaU  Bank,  14  Ark.  50. 

Suits  by  taxpayers  against  towns  and  their 
officers  to  prevent  or  remedy  misapplication  of 
town  funds  are  not  only  allowed  by  8tai!ite, 
but  it  is  the  prevailing  doctrine  in  America  that 
taxpayers  may  maintain  them,  in  the  absence 
of  statute.  Tiieir  relations  to  tbe  municipalitv 
are  analogous  to  those  of  stockholders  to  a  pri- 
vate corporation.  Manftf.  Dig.  ^  929;  JackHon- 
port  V.  Watson,  supra;  Crampton  v.  Znbriskie, 
lot  U.  8.  601  [25  L.  ed.  1070);  2  Dillon.  Mun. 
Corp.  914, 915;  lilaikU  v.  8ta^,  18  Grant,  Ch. 


(Canada)  67,  cited  in  note  on  p.  902,  Dillon, 
Mun.  Corp. 

There  is  no  foundation  in  tbe  authorities  for 
the  claim  that  the  power  of  chancery  is  only 
injunctive.  It  would  be  a  reproach  to  justice 
if  it  were  true.  In  the  present  case,  the  appro- 
priation was  made,  the  wairant  drawn,  and  the 
money  paid  by  the  treasurer,  betore  an  attor- 
ney could  have  comprehended  the  situation  and 
have  written  the  caption  of  a  complaint. 

Chancery  has  ample  power  to  prevent  fur- 
ther wrong  and  require  reparation  for  that 
which  has  been  done.  2  Story,  Eq.  .lur.  1252 
and  notes;  Frost  v.  Belmont,  6  Allen,  152;  Oiti- 
sens  Loan  Asso.  v.  Lyon,  29  N.  J.  Eq.  110;  Atty- 
Oen.  V.  Boston,  128  Mass.  400;  Atly-Oen,  v. 
JDuhlin,  1  Bligh,  N.  R.  312;  Atty  Gen.  v.  PdoU, 
4  Myl.  &  Cr.  17;  Pef>ple  v.  Fields,  58  N.  Y.  491; 
2  Dillon,  Mun.  Corp.  009-012. 

As  again.«t  the  liai'ility  of  tliese  defendants, 
it  is  contended  that,  a  city  council  being  in  some 
801 1  a  legislative  body,  it<«  members  are  not  lia- 
ble for  the  exercise  of  their  discretion  in  voting 
upon  measures  before  them.  This  Is  true. 
Jones  V.  /joving,  55  Miss.  109;  Freeport  v.  Marks^ 
59  Pa.  258. 

But  here,  after  exercising  their  discretion  in 
voting  $1,000  of  the  money  of  the  town  to  pay 
an  otutgation  which  they  and  a  few  others  bad 
bound  themselves  to  diE^cbarcre,  they  or  their 
building  committee  took  the  money.  It  was  a 
conversion  of  trust  funds,  for  which  each  of 
tbem,  as  also  the  mayor  who  ordered,  and  the 
treasurer  who  made,  the  payment,  are  liable. 
FVost  V.  Belmont,  6  Allen,  152;  Citizens  Loan 
Asso,  V.  Lyon  and  Atty-Oen.  v.  Poole,  supra: 
Atty-Oen,  v.  Wilson,  1  Craig  A  Ph.  1;  Blaikis 
V.  Staples,  18  Grant,  Ch.  (Canada)  67. 

The  vote  of  confidence  given  appellants  at 
tbe  next  ensuing  city  election  does  not  aflfeck 
their  liability  to  repay  the  money  which  they 
took  from  the  city  treasury. 

AfflrmeoU 


EAKSAS  SUPREME  COXTBT. 


STATE  OF  KANSAS 

V, 

F.  W.  FULKER,  AppL 


(....Kan. 


.) 


^lht<MdcaHng  Uqnors  traiiflported  ISrom 

*Head  note  by  Johnston,  J, 


another  State  to  a  point  tn  Kansas  are  sab- 
Ject  to  tbe  laws  of  Kansas  reluting  to  tbe  sale 
and  dtepoaltlon  of  sucb  proiierty,  to  the  same  ex- 
tent and  In  like  manner  as  are  other  intoxicating 
liquors  aiready  riffhtfully  existing  in  the  State, 
and  cannot  be  sold  at  tbe  piace  of  destination,  in 
the  original  packaires  or  other  form,  except  aa 
the  laws  of  the  State  prescribe.  Tbe  police  power 
of  tbe  State,  so  exercised,  does  not  infringe  on 


Voxa— Stottttea  reUUiug  to  imported  liquors^  valid. 

A  state  Act  imposing  a  tax  of  fifty  cents  per  gal- 
lon on  all  spirituous  liquois  brought  into  a  State  is 
eoDstltutlonui,  where  the  same  tax  is  Imposed  on 
Uquon  manufactured  in  the  State,  although  the 
mode  of  c(>ll<H!tion  is  different.  Hinson  v.  Lott,  75 
U.  a  8  Wall.  148  (19  L.  ed.  387). 

Tbe  state  siHtute  which  makes  It  a  criminal  of- 
fense to  solicit  or  take  orders  for  spirituous 
Uquors  in  the  State,  to  be  delivered  at  a  place  with- 
out tbe  State,  knowing  or  having  reasonable  cause 
to  believe  that  if  so  delivered  the  same  will  be 
transported  into  tbe  State,  and  sold  in  violation  of 
law,  applies  to  orders  for  liquors  taken  by  salesmen 
traveling  for  buainefa  houses  in  other  States.   Such 
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a  statute  is  not  void  ai  a  state  regulation  of  inter- 
stiite  commerce.  Lang  v.  Lynch,  4  L.  R.  A.  881, 88 
Fed.  Hep.  48<.). 

Stat.  1809,  chap.  415.  R  27,  permitting  an  importer 
to  sell  In  the  origlmil  package  liquors  imported  by 
him,  legalizes  such  sale,  althou>?h  he  knows  that 
the  pui chaser  Intends  to  resell  the  liqu(»r  in  viola- 
tion of  law.    Kichards  v.  Woodwaird,  113  Mh68.  285. 

Liquor  purchased  outside  a  prohibited  district, 
by  one  who  advances  his  own  money  therefor  as 
the  agent  of  the  buyer,  and  not  of  the  seller,  the 
purchaser  making  no  profit  on  the  sale,  is  not  a 
sale  within  the  district,  within  Aln.  Sess.  Acts  1851- 
62,  p.  202.    Dubois  v.  State,  87  Alii.  101. 

Orders  taken  for  tbe  side  and  dclixery  of  liquors 
in  violation  of  the  law  of  the  State  are  part  <^  the 


See  also  33  L.  R.  A.  313;  47  L.  R.  A.  278. 
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the  power  delegnted  to  CooffresB  to  regulate  com- 
meroe  between  the  States 

CJanuary  11, 1890.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Marshall  County 
overruling  bis  motion  for  new  trial  in  an  action 
in  which  judgment  had  been  entered  sentencing 
him  to  fine  and  imprisonment  afler  a  verdict 
by  a  jury  convicting  him  of  unlawfully  selling 
intoxicating  liquors.     Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Measr8,  A.  L.  Williams,  D.  C.  Lock- 
wood  and  Cal.  T.  Mann,  for  appellant: 

Intoxicating  liquors  are  an  article  of  com- 
merce. 

Separate  opinion  of  Chitf  Jvsiice  Taney  in 
the  LiceTise  da>^s,  46  U.  B.  5  How.  577  (12  L. 
cd.  289);  Bawo.av  Com,  125  U.  8. 501  (81  L.  ed. 
718);  Justice  Field's  separate  opinion  in  Bow- 
man  Gtse,  125  U.  S.  493  (81  L.  ed.  709);  Jui- 
tiee  Catron's  separate  opinion  in  License  Cases, 
46  U.  8.  5  How.  600  (12  L.  ed.  299);  Lot  v.  Uin- 
son.  76  U.  8.  8  Wall.  150  (19  L.  ed.  888). 

The  neglect  or  refusal  of  Congress  to  legis- 
late and  to  prescribe  rules  governing  commerce 
between  the  several  States  is  virtually  an  ez- 

J}i'e88ion  on  the  part  of  Congress  that  commerce 
n  the  commodities  upon  wbich  it  is  silent  shall 
be  free 

Le  Lovp  ▼.  I\>rt  of  Mobile,  127  U.  8.  640  (82 
L.  ed.  811);  Mobile  Co.  v.  Kimball,  102  U.  8. 
697  (26  L.  ed.  289);  Bobbins  v.  Shelby  Taxing 
JHnt  120  U.  8.  A.n  (80  L.  ed.  695). 

The  police  power  of  a  State  is  one  of  the  re- 
served powers;  the  commercial  power  of  the 
national  government  is  one  by  express  grant 
from  the  several  States;  and  where  a  reserved 
power  conies  in  cooilict  with  an  express  grant 
the  reserved  power  must  give  way  and  the  ex- 
press grant  stand. 

Hannibal  A  St.  J.  R.  Co,  v.  Busen,  95  U.  8. 
468  (24  L.  ed.  529);  Bowman  Case,  125  U.  8. 
4(.5  (81  L.  ed.  700). 

The  word  **  commerce,"  as  used  in  the  Con- 
stitution, means,  not  transportation  simply,  but 
the  right  to  transport,— carries  with  it  by  neces- 
sarv  implication  the  right  to  sell  the  article  or 
articles  imported  m  their  original  form,  or  un- 
broken packages. 

aibb('ns  V.  Ogden,  22  U.  8.  9  Wheat.  7  (6  L. 
ed.  24);  Brown  v.  Maryland,  25  U.  8. 12  Wheat. 
447  (6  L.  ed.  Cb8);  Le  Loup  v.  Fort  of  Mobile, 
supra, 

Messrs.  L.  B.  Kello^fi:,  Atty  Oen,,  and 
W.  A*  Calderhead  for  the  State. 


I     JohnatoB*  J,,  delivered  tbe  opinion  of  th^ 
court : 

F.  W.  Fulker  was  prosecuted  in  the  District 
Court  of  Marshall  County  upon  an  indictment 
charging  him  with  unlawfullv  selling  intoxi- 
cating liquors  at  the  Town  of  Okeio,  in  Mar- 
shall County.  The  jury  returned  a  verdict 
finding  him  guilty  on  five  counts  otthe  indicU 
ment,  and  on  his  motion  to  set  aside  the  verdict 
the  conviction  was  sustained  as  to  the  first  tw<^ 
counts,  and  set  aside  as  to  the  other  three. 
The  judgment  of  the  court  was  that  be  should 
pay  a  fine  of  $100,  and  be  imprisoned  in  the- 
jail  of  Marshall  County  for  thirty  days  on  the 
first  count,  and  a  like  sentence  for  the  convic- 
tion under  the  second  count  was  pronounced. 
The  defendant  appeals,  and  alleges  that  the 
court  erred  in  overruling  his  motion  for  a  new 
trial. 

The  testimony  offered  on  the  trial  showed 
that  the  defendant  sold  to  numerous  persona 
what  were  called  **  Prize  Packages,"  being 
boxes  about  twelve  inches  square,  in  each  of 
which  there  was  a  jug  of  whiskey.  These  boxea 
were  shipped  from  Nebraska,  and  were  sold  in 
Kansas  by  the  defendant  in  the  same  form  and 
condition  in  which  they  were  shipped.  The- 
defendant  was  in  charge  of  the  railioad  depot 
and  express  ofiice  at  Oketo,  and  the  boxes  were 
shipped  bv  express  from  Blue  Sprincs,  Neb. 
Part  of  them,  at  least,  were  consigned  by 
"M.  L.  R."  to  "  M.  L.  Rawling,"  but  who 
*•  M.  L.  R."  was  is  not  very  clearly  shown. 
Some  of  those  who  applied  to  purchase  liquor 
from  the  defendant  presented  onlers  which 
purported  to  come  from  Rawling  and  from  a 
man  called  **  Ax,"  but  the  testimony  indicates 
that  the  defendant  sold  to  all  who  applied, 
regardless  of  orders,  and  that  many  sales  were 
made  when  no  such  orders  were  presented. 

At  the  close  of  the  testimony  the  defendant 
asked  the  court  to  instruct  the  iury  that  if 
packages  containing  intoxicating  liquors  were 
sold  by  the  defendant  in  ihe  original  packagea 
as  delivered  for  shipment  in  Nebraska,  and  as 
received  by  him  in  Kansas,  such  sales  were  not 
in  violation  of  the  Constitution  and  laws  of 
Kansas  relating  to  the  sale  of  intoxicating 
liquors.  The  request  was  refused,  and  in 
charging  the  jury  the  court  said  :  '*  I  further 
instruct  you  that  If  you  believe  from  the  evi- 
dence beyond  reasonable  doubt  the  defendant 
knowingfy  sold  intoxicating  liquors  at  the  place 
described  in  the  complaint,  and  within  two 
years  prior  to  the  22d  day  of  December,  1888, 
It  would  be  no  defense  against  such  sales  for 


contract  of  eole  and  as  such  render  the  entire  trans- 
aotion  void,  and  no  reoovery  thereon  can  be  had. 
Lang:  V.  Lynch,  supra, 

*  Where  the  order  was  made  In  New  Hampshh^ 
but  the  sale  completed  in  New  York,  by  selecting 
the  liquors,  separatinir  them  from  a  larger  mass, 
marking,  directing  and  delivering  them  there,  it 
was  held  to  be  a  sale  in  New  York;  and  if  legal 
there,  an  action  for  the  price  could  be  maintained 
in  New  Hampshire.  Bootbby  v.  Plaisted,  51  N.  H. 
438;  Schleeinger  v.  Stratton,  9  S.  L  678;  Brwln  v. 
StaiTord,  45  Vt. «». 

A  sale  of  liquor  Is  complete  upon  delivery  to  the 
carrier,  and  the  faot  that  the  order  tor  it  was  taken 
in  a  country  where  the  sale  was  prohibited  by  law, 
(uid  that  payment  for  it  was  received  there,  does 
not  make  the  salesman  taking  the  order  and  re- 
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ceiving  tbe  payment  guilty  of  selling  it  therew 
Pearson  v.  State  (Mis*.)  4  L.  R.  A.  486. 

Sales  of  intoxicating  liquors  by  delivering  them 
to  a  caiTler  to  be  sent  C  O.  D.  at  a  plaoe  where  the 
seller  was  licensed,  to  fill  orders  received  by  mail 
from  the  purchasers  at  a  plaoe  where  the  seller  waa 
not  licensed,  do  not  violate  the  Pennsylvania  8tat> 
ute  against  sales  without  lioense.  Ck)m«  v.  Fleming 
(Pa.)  5  L.  R.  A.  470. 

An  order  for  the  sale  of  Intoxicating  Uquon». 
taken  within  a  district  where  such  sales  are  prohib* 
Ited,  on  which  delivery  of  the  liquors  is  made  to 
the  carrier  in  pun^uanoe  of  the  order,  at  a  place 
outside  of  such  district.  Is  not  a  sale  within  that 
district,  where  there  is  nothing  to  show  an  express 
intent  to  make  the  carrier  the  agent  of  the  seller. 
Herron  v.  State,  61  Ark.  m. 


1890. 


StATB  of  EaSBAB  ▼.  FULKBB. 


18ff^ 


tiie  defendant  to  show  by  evidence  that  such 
IntoxicntiP^  liquor  so  sold  by  bim  bad  been 
imported  from  anotber  State  oyer  some  route 
ordinarilj^used  torlbe  traDsportation  of  mer- 
chandise, in  inclosed  boxes,  or  packa^i^es,  and 
that  such  intoxicatinfs  liquors  bad  been  so  sold 
by  the  defendant  in  the  original  boxes  or  pack- 
ages in  which  tliey  had  been  placed  for  ship- 
ment in  another  State,  without  breaking  said* 
boxes  or  packares."  The  refusal  of  the  first- 
mentioned  instruction,  and  the  ^vinff  of  the 
second,  presents  the  only  question  oiscussed 
upon  the  appeal. 

It  18  urged  that  intoxicating  liquors  trans- 
ported from  another  State  to  iCansas  may  be 
sold  by  the  importer,  or  person  to  whom  they 
are  shipped,  in  the  original  packages,  free  from 
stale  control :  and  that,  so  rar  as  our  Constitu- 
tion and  laws  would  restrict  or  prohibit  such 
sale,  they  violate  the  provision  of  the  Federal 
Constitution  which  declares  "that  Congress 
shall  regulate  commerce  among  the  several 
States."  Counsel  for  appellant  argue  with 
gretit  ability  that  in  interpreting  the  commer- 
cial clause  of  the  Constitution  intoxicating 
liquors  must  be  regarded  as  articles  of  com- 
merce which  may  be  imported  from  another 
State,  and  sold  at  the  end  of  the  transit  in  this 
State,  the  same  as  other  commodities,  and  that 
the  restriction  of  our  laws  upon  the  sale  of 
liquors  upon  reaching  Kansas  is  a  direct  bu'  den 
on  interBtate  commerce,  and  a  usurpation  by 
the  State  of  a  power  exclusively  vested  in  Con- 
gress. We  cannot  assent  to  this  proposition. 
That  the  power  to  regulate  interstate  commerce 
belongs  exclusively  to  Congress,  and  that  the 
laws  of  a  State  which  would  encroach  upon 
that  power  or  directly  interfere  with  such  com- 
merce cannot  stand,  all  concede.  Nothing  in 
the  Constitution  or  statutes  of  Kansas  evinces 
any  purpose  on  the  part  of  the  people  of  the 
State  to  trench  upon  this  power,  or  antagonize 
the  freest  commercial  intercourse  with  other 
States.  It  is  not  necessary  to  review  at  length 
the  statutory  provisions  relating  to  the  manu- 
facture and  sale  of  intoxicating  liquors  within 
the  State.  It  is  enough  to  say  that  they  do  not 
purport  to  restrict  in  any  manner  the  trans- 

Sortation  of  liquors  into  or  through  the  State. 
uch  property  may  be  carried  over  the  State 
without  burden  or  restiaiut,  the  same  as  any 
other  commodity,  and  there  is  like  fieedom  in 
bringing  it  in.  When  liquors  are  brought 
from  another  State,  they  are  subject  to  no 
other  or  ditVerent  regulation  than  like  property 
produced  in  Kansas.  Our  law  is  enforced  with 
perfect  equality,  without  any  discrimination 
between  citizens  of  this  and  other  States,  or 
between  liquor  brought  in  and  that  already 
here. 

The  validity  of  our  Statute  has  been  repeat- 
edly sustained  by  this  court,  and  all  question 
of  the  right  of  the  State  to  enact  such  legisla- 
tion has  been  set  at  rest  by  the  deciuions  of  the 
Supreme  Court  of  the  United  States  in  F^/ster 
v.  Kansas,  112  U.  S.  »ll  [28  L.  ed.  6291,  and 
MvffUr  v.  Kansas^  123  U.  S.  628  [81  L.  ed. 
205j.  In  the  latter  case  it  was  held,  after  a 
most  elaborate  and  learned  treatment  of  the 
questions  involved,  that  our  laws  were  not 
repugnant  to  the  Federal  Constitution,  and  it 
was  said  that  *'  it  is  difficult  to  perceive  any 
ground  for  the  Judiciary  to  declare  that  the 
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prohibition  by  Kansas  of  the  manufacture  or 
sale,  within  her  limits,  of  intoxicating  liquors 
for  general  use  there  as  a  beverage,  is  not  fairly 
adapted  to  the  end  of  protecting  the  commu- 
nity against  the  evils  which  confessedly  result 
from  the  excessive  use  of  ardent  spiriia." 

It  is  argued  that  the  unre.«tricted  sale  of 
liquors  in  the  form  in  which  they  are  shipped 
from  another  State  Is  an  essential  element  of 
tratfic.  and  that,  as  the  law  of  Kansas  forbids 
such  a  sale,  it  constitutes  a  direct  burden  on 
inteistate  commerce.  It  must  be  remembered 
that  our  law  does  not  absolutely  forbid  the  use 
or  sale  of  intoxicatinc:  liouois.  They  may  not 
only  be  freclv  introduced  and  stored,  but  they 
may  be  sold  for  medical,  scientific  and  me^ 
chanical  purposes.  A  person  may  purchase 
and  bring  liquor  into  the  State  for  his  own  uae» 
without  violating  the  Statute;  and  one  so  law- 
fully obtaining  possession  of  intoxicating 
liquor  may  use  it  as  he  sees  fit,  by  drinking  U 
himself  or  giving  it  to  another,  provided  it  is 
done  in  good  faith,  and  not  as  a  shift  or  device 
to  evade  the  provisions  of  the  Prohibitory  Act. 
State  v.  StandisK  87  Kan.  648. 

So  it  appears  that  the  law  does  not  absolutely 

f>rohibit  the  importer  from  using  or  sellimr 
iquors.  but  it  only  requires  that  the  sales  shall 
be  made  for  beneficial  and  proper  purposes, 
and  by  duly  authorized  persons.  It  does  not 
operate  directly  on  commerce,  or  upon  the 
introduction  of  liquors,  but  only  provides  that 
they  shall  be  subject  to  a  reasonable  police 
regulation  when  brought  within  the  temtoriid 
limits  of  the  State.  The  fact  that  such  regu- 
lations may  to  some  extent  diminish  the  trattic 
or  incidentally  affect  interstate  commerce  does 
not  render  them  invalid.  *  *  In  conferring  upon 
Congress  the  regulation  of  commerce,  it  was 
never  intended  to  cut  the  States  off  from  legis- 
lating on  all  subjects  relating  to  the  health,  life 
and  safety  of  their  citizens,  though  the  legis- 
lation might  indirectly  affect  the  commerce  of 
the  country.  Legislation ,  in  a  great  variety  of 
ways,  ma^  affect  commerce  and  persons  en- 
gaged in  It  without  constituting  a  regulation 
of  It.  within  the  meaning  of  the  Constitution." 
Sherlock  v.  AUing,  93  U.  S.  99  [23  L.  ed.  »191; 
WilUan  v.  Black  Bird  Creek  Marsh  Co.  27  U. 
S.  2  Pet.  246  [7  L.  ed.  412]  ;  Qilman  v.  Phila- 
delphia, 70  U.  S.  8  Wall.  718  [18  L.  ed.  96]  ; 
Cooley  V.  Philadelphia  Board  of  Wardens,  58 
U.  S.  12  How.  299  [13  L.  ed.  996]  :  Osbof-ns  v. 
MobiU,  88  U.  S.  16  Wall.  479  [21  L.  ed.  470] ; 
jifvnn  V.  Illinois,  94  U.  S.  118  [^4  L.  ed.  7r  ; 
ffaU  v.  DeCuir,  95  U.  S.  485  [24  L.  ed.  547'  ; 
Pound  Y.  Turck,  96  U.  S.  459124  L.  ed.  5251 ; 
Wheeling,  P.  dh  C  Transp.  Co,  v.  Wheeling,  9i^ 
U.  S.  278  [25  L.  ed.  412] ;  Wiggins  Ferry  Go, 
V.  East  St.  Louis,  107  U.  S.  865  [27  L.  ed. 
419] ;  Morgan's  i>teamship  Co,  v.  Louisiana 
Boardof  Ueafth,  118  U.  S.  455  [80  L.  ed.  237J. 
The  regulation  and  control  of  the  liquor 
traffic  is  purely  an  exercise  of  the  police  power 
of  the  State,  and  between  it  and  the  commer- 
cial power  conferred  on  the  general  govern- 
ment there  is  no  antagonism.  The  commercial 
power  is  delegated  to  Congress,  and  cannot  be 
limited  by  the  States,  but  the  police  power  is. 
reserved  to  and  remains  alone  with  the  State. 
These  powers  are  to  be  exercised  by  the  dif- 
ferent departments  of  government,  for  the 
public  good,  and  both  are  to  be  construed 


186 


Eanbas  Suprbhb  Coubt. 


Jan., 


relatively,  and  considered  with  reference  to 
each  other.  The  power  to  provide  for  the 
preservation  of  the  morals,  the  health,  the 
safety  and  lives  of  the  people  was  never  sur- 
rendered hy  the  States,  and  it  is  a  power  which 
can  1)e  most  advantageously  exercised  hy  local 
regulation.  It  is  not  denied  that  the  unre- 
strained use  of  intoxicating  liquor  destroys  the 
health,  contaminates  public  morals,  and  pro- 
duces disorder  and  crime.  The  Supreme  Court 
of  the  United  States  sufficiently  shows  tbe 
necessity  of  police  regulation  of  the  traffic  In 
the  Mngler  Case,  where  it  is  said  that  it  could 
not ''shut  out  of  view  the  fact,  within  the 
knowledge  of  all,  that  the  public  health,  the 
public  morals  and  the  public  safety  may  be 
endangered  by  the  general  use  of  intoxicating 
drinks ;  nor  the  fact,  established  bv  statistics 
accessible  to  everyone,  that  the  idleness,  dis- 
order, pauperism  and  crime  existing  in  tbe 
country  are.  in  some  degree,  at  least,  traces  hie 
to  this  evil."  By  reason  of  this  necessity, 
many  local  regulations,  such  as  inspection, 
quaruntine  and  pilot  laws,  which  directly  affect 
commerce,  have  been  upheld. 

In  OibboriB  v.  Ogden,  22  U.  B.  9  Wheat  1 
[6  L.  ed.  281,  Cfiirf  Justice  Marshall  said 
that  "  inspection  laws,  quarantine  laws,  health 
laws  of   every   description"  are  component 

Sarts  of  that  m&ss  of  legislation  "  not  surren- 
ered  lo  the  general  government,"  which  "  can 
be  most  advantageouslv  exercised  by  the  Stares 
themselves ;"  that  such  laws  **  are  considered 
as  tlowing  from  the  acknowledged  power  of  a 
State  to  provide  for  the  health  of  its  citizens." 
In  a  case  where  the  same  coui-t  was  consid- 
ering the  relative  operations  and  limits  of  the 
commercial  and  police  powers,  it  was  said : 
*'  While  we  unhesitatingly  admit  that  a  State 
may  pass  sanitary  laws,  and  laws  for  the  pro- 
tection of  life,  liberty,  health  or  property  with- 
in its  borders;  while  it  may  prevent  persons 
and  animals  suffering  under  contagious  or  in- 
fectious diseases,  or  convicts,  etc.,  from  enter- 
ing the  State;  while,  for  the  purpose  of  self 
protection,  it  ma^  establish  qunraniine  and 
reasonable  inspection  laws, — it  mav  not  inter- 
fere with  transportation  into  or  through  tbe 
State  beyond  what  is  absolutely  necessary  for 
its  self  protection;"  and  that  "the  police 
power  of  a  State  cannot  obstruct  foreign  com- 
merce or  interstate  commerce  beyond  the 
necessity  for  its  exercise."  llannibcU  dk  8t. «/. 
B.  Co,  V.  Hugen,  96  U.  S.  465  [24  L.  ed.  5271. 
This  authority,  in  effect,  concedes  that  al- 
though the  State  cannot,  under  the  mere  iruise 
of  exercising  police  power,  limit  or  obstruct 
the  federal  power,  yet  it  may  go  as  far  as  it 
mav  be  necessary  to  piotect  the  lives,  health 
and  morals  of  its  people  without  intruding 
upon  the  domniu  of  federal  authority.  As  the 
restriction  of  the  liquor  traffic  is  an  acknowl- 
eilged  necessity,  and  as  the  State  alone  can 
effectually  lessen  or  prevent  the  evils  resulting 
from  its  use  and  sale,  it  would  seem  clear  that 
laws  enacted  in  good  faith  for  that  purpose  by 
a  State  cannot  be  regarded  as  an  iiirringement 
upon  tbe  delcsrated  power  '*  to  regulate  com- 
merce." Although  intoxicating  liquors  must 
be  regarded  as  pio|ierty,  the  quality  or  kind  of 
proprrty  affects  the  question  of  whettier  it  may 
be  solJ  at  the  enJ  of  the  transportation  in  the 
original  form,  or  whetber  it  shall  be  brought 
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under  state  regulation  as  soon  as  it  comes 
within  the  limits  of  the  State.  It  is  not  to  be 
placed  in  the  same  category  with  grain,  flour, 
dry  goods  and  the  Mke,  which  do  not  contain 
the  elements  of  danger  that  liquor  does.  Pow- 
der, dynamite,  nitro-glycerine  and  arsenic  are 
property  and  the  subjects  of  commerce,  but  all 
agree  that  a  reasonable  regulation  of  their  in- 
troduction, use  and  sale  by  a  State,  whether 
they  are  in  original  packages  or  not,  is  a  proper 
exercise  of  the  police  power. 

In  GUman  v.  Philadelphia,  70  U.  8.  8  WalL 
780  [18  L.  ed.  101],  this  subiect  was  under 
consideration,  and  it  was  held  that  while  b 
stale  law  requiring  an  importer  to  take  out  a 
license  l)efore  he  could  sell  a  bale  of  imported 
goods  was  void,  yet  that  "a  Suite,  in  exercise 
of  ita  police  power,  may  forbid  spirituous 
liquor  import ea  from  abroad  or  from  another 
State  to  l)e  sold  by  retail,  or  to  be  sold  at  all, 
without  a  license,  and  it  may  visit  the  viola- 
tion of  the  prohibition  with  such  punishmenl 
as  it  may  deem  proper." 

If  the  point  contended  for.  that  liquor  may 
be  shipped  from  another  State  lo  any  point  in 
Kansas,  and  there  sold  in  tbe  oneinal  pack- 
ages, ^ould  be  upheld,  it  would  virtually 
destroy,  not  only  the  Prohibitory  Laws  of  Kan- 
sas and  of  some  otber  States,  but  also  the 
License  and  Local  Option  Laws  of  all  the  re- 
maining States  in  the  Union.  Tbe  learned  at* 
tomev  general,  in  speaking  of  the  result  to 
which  this  theory  would  lead,  in  his  argument 
says  that  "it  would  seriously  impair  the  effi- 
ciency of,  if  not  practically  destroy,  our  Pro- 
hibitory Law.  In  the  one  case  '  original  pack- 
ages/ large  and  small,  might  become  the 
ordinary  merchandise  of  every  comer  grocery 
in  the  State;  in  the  other  case,  every  person 
who  desired  to  engage  in  the  saloon  business 
could  become  at  once  an  importer  of  '  original 
packages,'  from  tbe  si7.e  of  a  pint  flask  to  that 
of  the  Jugs  of  whiskey  imported  from  Ne- 
braska in  t£is  case,  and  thus  be  able  to  ply  his 
business  wilhuut  let  or  hindrance  from  our 
Probibitory  Law." 

In  The  tkeense  Cases,  46  U.  S.  5  How.  608  [13 
L.  ed.  256],  where  the  New  Hampshire  case  was 
under  consideration,  Justice  Catron  remarked: 
"  To  hold  that  the  State  License  Law  was  void, 
as  respects  spirits  coming  in  from  other  States 
as  articles  of  commerce,  would  open  the  door 
to  an  almost  entire  evasion,  as  tbe  spirits  might 
be  introduced  in  the  smallest  divisible  quanti- 
ties that  the  retail  trade  would  require;  the  con- 
sequence of  which  would  be  that  the  dealers  in 
New  Hampshire  would  sell  only  spirits  pro- 
duced in  other  States,  and  that  the  products  of 
New  Hampshire  would  find  an  unrestrained 
market  in  the  neighboring  States  having  sim- 
ilar license  laws  to  those  of  New  Hampshire." 

Every  St^ite  in  the  Union  has  enacted  laws  to 
protect  society  from  the  adntitted  evils  of  the 
liquor  traffic.  Some  have  low  license,  some 
have  high  license,  some  have  local  option,  and 
others  have  taken  the  advanced  position  of 
Kansas  to  prohibit  its  manufacture  and  sale,- 
except  for  certain  purposes  generally  regarded 
as  beneficial.  In  many,  if  not  all,  of  the  license 
States,  there  are  prohibi  ory  features  in  the 
regulations  imposed.  Some  of  them  are  that 
liquor  cannot  be  sold  to  minors  or  drunkards, 
nor  sold  on  Sundays,  election  days,  or  at  night^ 
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flior  sold  ftt  8  place  adJoiDlDg  or  near  to  churches 
and  school-houses.  Then  agalD,  the  tribunals 
grauting  the  license  are  generally  invested  wiih 
Uie  discretion  and  authority  to  deny  a  license 
to  any  applicant  if  they  do  not  regard  him  as 
«  suitable  person  to  engage  in  the  traffic.  So 
It  is  seen  that  all  these  regulations  are  more  or 
leas  prohibitory  in  their  character,  and  all  are 
to  be  governed  by  the  same  principle,  when 
cooMdered  in  connection  with  the  commercial 
power  of  Confnress.  The  federal  power,  within 
Its  proper  limits,  must  be  regarded  as  paramount 
and  controlling;  but  in  delegating  this  power  it 
was  never  intended  that  the  people  should  be 
crippled  in  the  police  power  of  self  protection, 
which  was  never  surrendered,  and  which  the 
States  only  can  exercise.  The  federal  power 
is  always  to  be  coiiBirued  as  a  measure  for 
the  public  {rood,  and  carries  with  it  the  im- 
plied exception  that  the  right  of  self  protection 
remains  with  the  States, — a  right  which  may 
always  be  exercised,  although  it  ma^  to  some 
extent  affect  the  exclusive  commercial  power 
of  the  genernl  government.  The  Supreme 
Court  of  the  Unirod  Stales  has  never  held,  nor 
do  we  think  that  it  ever  will  hold,  that  the  com- 
mercial power  supplants  and  strikes  down  the 
police  power  of  the  State*:,  as  it  would  if  the 
Tiew  contended  for  should  prevail. 

It  should  also  be  stated  that  the  regulations 
Imposed  by  Kansas  do  not  conflict  with  any 
Act  of  Congress  upon  the  subject.  As  the 
power  exeri^  by  the  State  in  this  instance  op- 
erated on  interstste  trafllc,  and  as  it  is  a  local 
reffulaiion  to  protect  the  health,  morals  and 
aafety  of  the  people,  is  it  not  valid  in  any  view, 
in  the  absence  of  congressional  legislation  upon 
the  subject?  It  is  said  that,  as  to  all  subjects 
of  a  national  character,  and  which  require  uni- 
formity of  regulation,  the  silence  of  Congress 
Isa  declaration  of  its  purpose  that  commerce  in 
that  commodity  shall  be  free;  but  as  to  subjects 
which  are  local  in  their  nature,  and  can  be  best 
provided  for  by  local  regulatii^n,  the  inaction 
of  Congress  docs  not  preclude  the  exercise  of 
power  oy  the  State,  but  her  laws  enacted  in 
good  faith  would  stand  until  they  were  dis- 
placed by  federal  legislation.  Mobile  Co.  v. 
KimbaU,  102  U.  8.  691,  697  [26  L.  ed.  288, 
239]. 

In  Codfy  v.  Philaffelp^na  Board  of  Wardens, 
08X7.  8  12  How.  299  [18  L.  ed.  9961.  it  was 
held  that,  while  Pilot  Laws  were  in  their  nat- 
ure regulations  of  commerce,  they  were  valid 
exercises  of  power  lodged  in  the  Slates,  in  the 
absence  of  legislation  on  the  subject  by  Con- 
gress. The  court  said  that  "  the  p)wer  to  reg- 
ulate commerce  embraces  a  vast  field,  contnln- 
iDg  not  only  many,  but  exoeedingly  various, 
subjects,  quite  unlike  in  their  nature;  some  im- 
peratively demHudiiig  a  single  uniform  rule, 
operating  equally  on  the  commerce  of  the 
United  States  in  every  port,  and  some,  like  the 
subject  now  in  question,  as  imperntively  de- 
manding that  diversity  which  alone  can  meet 
the  local  necessities  of  navigation."  And,  in 
speaking  of  the  Pilot  Law,  it  was  decided  it 
was  local,  and  not  national,  and  that  it  was  a 
subject  likely  to  be  best  provided  for  by  such 
sTsiems  or  plans  of  rcgulntion  as  the  legislative 
discretion  of  the  several  States  shouRl  deem 
Applicable.  In  the  case  of  State  Freight  Tax, 
82  U.   8.   16  Wall.  279  [21  L.   ed.  162],  it 
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was  said:  "Cases  that  have  sustained  state 
laws  alleged  to  be  regulations  of  commerce 
among  the  States  have  been  such  as  related  to 
bridges  or  dams  across  streams  wljolly  within 
a  State,  police  or  health  laws,  or  subjects  of  a 
kindred  nature,  not  strictly  commercial  regu- 
lations. Thesubiects  were  such  as  in  Oilman 
V.  Philadelpfua,  it  was  said  *  can  be  best  regu- 
lated by  rules  and  provisions  suggested  by  the 
varying  circumstances  of  different  localities, 
and  limited  in  their  operation  to  such  localities, 
respectively.' " 

Now,  we  have  seen  that  the  police  laws,  for 
the  control  of  the  liquor  trafllc,  enacted  with  a 
view  to  guard  the  health,* morals  and  safety  of 
the  people,  differ  widely  in  the  several  States, 
each  State  deciding  for  itself  the  policy  to  be 
pursued,  and  providing  what  it  is  deemed  will 
best  promote  the  public  welfare;  and,  as  abova 
indicated,  it  is  a  subject  that  "can  lie  best  reg- 
ulated bv  rules  ana  provisions  suggested  by 
the  varying  circumstanoes  of  different  locali- 
ties." 

In  Morgan's  Steamithip  Co,  Y.Louixiana  Board 
of  Health,  118  U.  S.  455  [80  L.  ed.  287 J,  it  ia 
decided  that  a  system  of  quarantine  laws,  es- 
tablished by  the  Statutes  or  Louisiana,  was  a 
rightful  exercise  of  the  police  power;  and,  al- 
though some  of  the  rules  of  the  s\  stem  amount- 
ed to  regulations  of  commeree,  they  applied  to 
that  class  which  States  may  establish  until 
Congress  acts  in  the  matter,  oy  covering  the 
siime  ground  or  forbidding  state  legislation. 
Justice  Miller,  who  pronounced  the  jud&rment. 
in  speaking  of  the  fact  that  Congress  had 
enacted  no  such  legislation,  remarked  tliat*'no 
doubt  they  believed  that  the  power  to  do  this 
belonged  to  the  Slates,  or,  if  it  ever  occurred 
to  any  of  its  members  that  Cotgieas  might  do 
something  in  that  way,  they  probably  believed 
that  what  ought  to  be  done  could  l)e  better  and 
more  wisely  done  by  the  authorities  of  the 
States,  who  were  familiar  with  the  matter."  Is 
this  remark  not  properly  applicaiile  to  state 
legislation  concerning  the  liquor  trailic?  May 
it  not  properly  be  said  that  the  omission  of 
Congress  to  provide  regulations  concerning  the 
trafllc  was  liecausc  they  *'  believed  that  the 
power  to  do  this  belonged  to  the  States,"  and 
could  tM)  done  by  them  iK'tterand  more  wisely, 
l)ecause  they  were  familiar  with  the  matter? 
This  view  is  supported  to  some  extent  by  the 
following  cases:  Wilson  v.  Black  Bird  Creek 
Marsh  Co.  27  U.  8.  2  Pet.  2-15  [7  L.  eti.  412]; 
Gihbonsv,  Ogden,  i 2  U.  8.  9  Wheat.  1  [6  L.  ed. 
281;  Oilman  v.  Philndelphia,  70  U.  S.  8  Wall. 
713  [18  L.  ed.  96];  P«A;v.  Chicago  A  N.  W.  R. 
Co,  04  U.  8.  178  [24  L.  cd.  98];  Munn  v.  lUi- 
nois,  94  U.  8.  135  [24  L.  ed.  87];  Escanaba  A 
L,  M,  Transp.  Co.  v.  Chicago.  107  V.  S.  678 
[27  L.  ed.  442];  Parlcersburg  A  0.  R  Transp.  Co. 
V.  Parkersburq,  107  U.  8.  701  ^27L.  ed.  5881; 
Cardicell  v.  American  River  Budge  Co.  113  U. 
S.  205  1 28  L.  ed.  950];  Hamilton  v.  Viekiif)urfj, 
8.  A  P.  R.  Co.  Ii9  U.  8.  280  80  L.  ed.  893]; 
Hue  V.  Glover,  119  U.  8.  546  [30  L.  ed.  4891; 
Smith  V.  Alabama,  124  U.  S.  4G5  [31  L.  ed. 
5081. 

One  of  the  latest  case5^  which  treats  upon  the 
subject  is  Bairman  v.  Chimtjo  dt  N.  W.  H.  Co. 
125  U.  8.  4«2  [31  L.  ed.  706],where  the  doctrine 
previously  announced,  that  the  non-action  of 
Congress  respecting  foreign  commerce  is  to  be 
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taken  as  a  declaration  that  the  importation  of 
articles  into  the  State  shall  be  unrestricted,  is 
recognized.  It  is  there  said:  "  The  power  con- 
ferred upon  Congress  to  regulate  commerce 
among  the  States  is,  indeed,  contained  in  the 
same  clause  of  the  ConstUution  which  confers 
upoD  it  power  to  regulate  commerce  with  for- 
eign nations/*  but  in  that  connection  it  is  also 
stated  that  "the  same  necessity,  perhaps,  does 
not  exist  equally  in  reference  to  commerce 
among  the  States."  It  seems  to  be  held  that  a 
different  inference  is  to  be  drawn  from  the  non- 
action of  Congress  in  respect  to  foreign  com- 
merce and  its  non-ac'ion  in  regard  to  interstate 
coniiT>crce.  '  'Laws  which  concern  the  exterior 
relations  of  the  United  States  with  other  na- 
tions and  governments  are  general  in  their  nat- 
ure, and  sliould  proceed  exclusively  from  the 
legislative  authority  of  the  nation.  .  .  .  and 
yet  ID  respect  to  commerce  among  the  States  it 
may  be,  for  the  reason  already  assigned,  that 
the  same  inference  is  not  always  to  be  drawn 
fronc  the  absence  of  congressional  legislation  as 
might  be  in  the  case  of  commerce  with  foreign 
nations  The  question,  therefore,  may  be  still 
considered  in  each  case  as  it  arises,  whether  the 
fact  that  Congress  has  failed  in  the  particular 
instance  to  provide  by  law  a  regulation  of  com- 
merce among  the  States  is  conclusive  of  its 
intention  that  the  subject  shall  be  free  from  all 
positive  regulation-,  or  that,  until  it  positively 
interferes,  such  commerce  may  be  left  to  hd 
f^ely  dealt  with  by  the  respective  States." 

This  case  is  certainly  not  an  authority  that  a 
reasonable  regulation  of  a  State,  enacted  to 
promotF  the  peace,  morals  and  health  of  its 
people,  and  which  somewhat  restricts  inter- 
state commerce,  should  be  held  void.  It  would 
seem  that  i  he  question,  so  far  as  interstate  com- 
merce is  concerned,  is  regarded  lyr  the  court  as 
an  open  one,  to  be  determined  from  the  cir- 
cumstances of  each  case  as  it  arises.  Is  not  a 
law  such  as  that  in  question,  and  for  the  rea- 
son mentioned,  within  the  police  power  of  the 
State,  to  be  exerci^ied  until  Congress  should 
provide  to  the  contrary?  We  nwd  not  enter 
Into  an  analysis  of  the  numerous  cases  decided 
by  the  Supreme  Court  of  the  United  States  up- 
on this  subject,  nor  upon  an  extended  discus- 
sion of  the  principles  involved.  There  is  a 
decision  of  that  court  which  is  directly  in  point 
upon  the  question  before  us,  and  must  be  held 
as  decisive  of  the  case. 

In  J*eiree  v.  JNeto  Hamp$hire,  46  U.  S.  5 
How.  504  [12  L.  ed.  256],  the  defendant  was 
indicted  and  convicted  for  unlawfully  selling  a 
barrel  of  gin,  which  he  purchased  in  Boston, 
transported  to  Dover,  N.  H..  and  there  sold 
the  same  in  the  Identical  form  in  which  it 
was  carried  to  that  State  from  Massachusetts. 
It  was  urged  there,  as  here,  that,  as  the  liquor 
was  transported  into  New  Hamphire  from 
another  State,  it  might  be  sold  in  the  "original 
package"  or  barrel,  or  the  form  in  which  it 
was  transported;  but  the  decision  of  the  court 
was  adverse  to  this  claim,  and  it  was  expieaaly 
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held  that  liquors  so  imported  from  another 
State  were  subject  to  local  police  regulation^ 
and  could  not  be  sold  in  the  original  form,  ex* 
cept  as  the  law  of  the  State  provided.  Th& 
reasons  given  by  the  members  of  the  court 
were  somewhat  at  variance,  but  the  case  dis- 
tinctly settled  the  question  that  the  local  regu- 
lation did  not  infringe  upon  the  commercial 
power  of  the  federal  government,  and  that 
when  liquors  were  brought  into  the  State  liiey^ 
were  subject  at  once  -o  its  laws  regula  inr 
their  sale,  use  and  disposition.  The  case,  a£ 
though  much  cri  iciFed,  has  never  been  over- 
ruled, and  is  of  i  self  sufficient  to  control  th» 
decision  of  the  present  case. 

Much  reliance  is  placed  upon  what  is  said 
bv  the  court  in  the  case  of  ^Bowman  v.  Chicago- 
it  N,  W,R,  Co.,  svpra,  and  it  must  be  conceded 
that  it  furnishes  considerable  ground  for  th» 
arRument  made  in  behalf  of  the  appellant  in 
this  case.  The  question  presented  there,  how- 
ever, was  entirely  different  from  the  one  before 
us.  The  State  of  Iowa  attempted,  by  an  Act 
of  its  Legislature,  to  exert  power  over  persona- 
and  property  beyond  the  limits  of  that  State. 
It  sought  to  prohibit  common  carriers  frook 
bringtxjg  liquors  from  a  point  outside  of  the- 
State  to  a  point  within  the  State,  unless  they 
had  been  provided  with  written  evidence  of  the 
right  of  the  consignee  to  sell  the  same  when  it 
reached  the  State.  It  is  therefore  seen  that  it 
was  a  regulation  directly  affecting  interstate- 
commerce,  and  an  effort  to  give  the  same  effect 
beyond  the  territorial  limits  of  the  State.  It 
cannot  be  regarded  as  an  authority  upon  a 
question  relating  to  an  exercise  of  the  polioe^ 
power  of  the  State  over  persons  and  prop- 
erty within  its  own  limits.  The  writer  of  the^ 
opmion  is  careful  to  distinguish  it  from  Th4f 
License  Oaaee,  and  to  prevent  any  misconcep- 
tioo  upon  that  point  he  states  in  the  (X>nc1udin|^ 
part  of  the  opinion  that  ''it  is  not  necessary 
now  to  express  any  opinion  upon  the  point,  be- 
cause  that  question  does  not  arise  in  the  present 
case." 

In  the  case  of  Mobile  Co,  v.  Kimball,  102  U. 
S.  691  |26  L.  ed.  238J,  as  well  as  some  other 
cases,  the  doctrine  of  2'he  License  Caeee  wafr 
referred  to  approvingly.     The  precise  point  we- 
are  coni^idering  was  before  the  Supreme  Court 
of  Iowa  in  three  recent  cases,  in  each  of  which 
The  License  Cases  were  followed,  holding  that 
intoxicating  liquors  are  subject  to  the  police 
power  of  the  State,  and  that  the  regulation  of 
their  sale  in  original  pack;ige8  or  otherwise, 
when  they  arrive  m  the  State,  does  not  violate 
the  provision  vesting  the  commercial  power  in 
the  general  government.     Collins  v.  JJiU,  7T 
Iowa,  181,   8  L.  R.  A.  110;    Grousendorf  ▼. 
Hou>ai,  77  Iowa,  187;  Leidey  v.  Hardin,  48  N. 
W.  Rep.  188. 

Our  conclusion  is  that  the  district  court  did 
not  err  in  instructing  the  jury,  and  hence  it^ 
judgment  will  be  affirmed. 

All  the  Justices  concui; 
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SOHOKVIELD  ▼.  TUBinEB. 


Utt» 


TEXAS  SUPREME  COURT. 


George  8CH0NFIELD  it  a/.,  by  Guardian 
Ad  litem,  Hffs,  in  Err,^ 

V, 

Tilman  P.  TUKNER. 
C Tex. > 

1«  A  pnrehaaor  of  a  mntiial  benefit 
eerCifleate  from  the  person  iDsured  thereby, 
who  takes  an  aasi^ment  thereof  and  Is  subse- 
quently substituted  as  benefloiary  therein,  may. 
In  ease  of  the  death  of  the  insured,  coUeot  the 
money  due  thereon  and  retain  the  amount  of  his 
adTanoee,  including  euoh  asseeements,  etc,  as  he 
noocoMirtly  paid  to  keep  the  insurance  in  foroe, 
with  lawful  interest^  but  he  will  hold  the  residue 
as  trustee  for,  and  will  be  required  to  pay  It  over 
to,  the  heira  of  the  Insured  if  no  other  person  is 
particularly  designated  to  receive  it,  where  the 
laws  of  the  society  direct  payment  to  the  heirs, 
in  the  abRcnoe  of  any  particular  designation  of  a 
beneficiary. 

'1L  The  dlToreed  "wIBb  of  a  member  of  a  mu- 
tual benefit  society  Is  not  entitled  to  share  In  the 
fond  playable  by  the  society  to  his  heiia  at  his 
death. 

(December  a,  1889.) 

ERROR  to  the  District  Court  of  Rusk  Coun- 
ty to  review  a  Judgment  in  favor  of  plain- 
tiff in  an  action  to  recover  the  amount  due 
upon  B  mutual  benefit  certificate  at  the  death 
of  the  member  insured,  to  which  the  deceased 
member'a  heirs  were  made  parties  defendant 

*   The  case  fs  fully  stated  in  the  opinion. 

MsMTs,  Raftui  Priee  and  F*  B.  Seacton 
for  plaintiffs  in  error. 

Memin.  Booty  A  Yonnff*  J.  EL  Tnmer 
and  Martin  Casey*  for  daendant  in  error: 

When  the  person  whose  life  is  insured  volun- 
tarily, without  tbe  request  or  solicitation  of  the 
person  to  whom  the  policy  is  made  payable, 
procures  an  insurance  on  bis  life,  and  then  has 
the  loss  made  payable  even  to  one  having  no 
insurable  interest  in  his  life,  tbe  policy  is 
valid. 

See  anthorittes  cited  to  note  in  Ourrier  v. 
Oontinental  L.  Im.  Ch.  57  Vt.  406,  62  Am. 


Rep.  140;  May,  Ins.  g  113;  Murphy  v.  lied,  64 
iliss.  617. 

Every  person  has  an  insurable  interest  in  his 
own  life;  and  where  any  person  procures  a 
policy  on  his  own  life,  and  appoints  another  as 
his  bcneficiarv,  that  beneficiary  need  not  al- 
]ej3:e  in  bis  pleading  an  interest  in  tbe  life  of 
tbe  insured. 

May,  Ins.  §  106,  p.  110;  Elkhart  Mvt  Aid 
B.  dh  JR.  A»9o,  V.  MoiwlUon,  103  Ind.  2b6,  53 
Am.  Rep.  616,  aqd  autborities  cited;  Lanydon 
V.  Union  Mut,  L.  Ins.  Co.  14  Fed.  Rep.  '^^2; 
Bloomington  Mut.  B.  A%»o.  v.  Blue^  120  IlL 
121. 

Tbe  insurance  of  one's  life  by  a  party  for  the 
benefit  of  one  not  a  relative  is  not  void  on  the 
grounds  of  public  policy,  as  tendincr  to  en- 
courage the  commission  of  crime.  But  if  it 
were,  no  one  but  tbe  insurer  can  raise  tbe  ques- 
tion; that  cannot  be  urged  by  the  heirs  of  the 
person  insured. 

Johnmn  v.  Van  Epps,  110  HI,  662. 

A  sale  and  assignment  of  a  policy  of  life 
insurance  to  one  who  bas  no  interest  in  the 
life  insured,  made,  not  as  a  coutiivance  to 
circumvent  tbe  law,  but  as  an  honest  and  tx)na 
fide  transaction,  is  valid. 

See  Mutual  L.  Ins.  Go.  v.  Allen,  188  Mass. 
24,  62  Am.  Rep.  246,  252  and  cases  there  cited; 
Bursinger  v.  Bank  of  Wnteriown,  67  Wis.  76, 
68  Am.  Rep.  840,  and  autboriiies  ciled. 

Wlien  the  person  wbo<>e  life  is  insured  is 
himself  tbe  actor  in  the  matter,  the  amount  of 
temptation  held  out  to  others  to  talse  bis  life 
may  be  left  to  bis  discretion. 

Editable  L.  Assur.  Society  v.  Patcrwn,  41 
Ga.  888,  6  Am.  Rep.  685;  Bloomington  Mut. 
Ben.  Asso.  v.  Blue  and  Bursinger  v.  Bank  of 
Watertown,  'supra;  Murphy  v.  Bed,  64  Miss. 
614;  Lamont  v.  Hotel  Men*s  Mvt.  Ben.  Asso.  80 
Fed.  Rep.  817;  Lamont  ▼.  Grand  Lodge  Iowa 
L.of£LBl  Fed.  Rep.  177. 

Henry*  «/l,  delivered  the  opinion  of  the 
court: 

Tbe  order  of  Knights  of  Honor  is  an  incor- 
porated body.    One  purpose  of  its  existence  is 


Nora— Ifuhiol  heneUt  urtiftwUe;  transfer  of. 

There  are  some  eesentlal  differences  usually  ez- 
Irtinff  between  the  contracts  evidenced  by  benefit 
ccrttflcates  and  the  ordinary  contract  of  life  insur- 
aaceu  The  certificate  constitutes  the  contract  and 
the  holder  thereof  has  power  to  change  the  benefl- 
ciarj.  Presbyterian  Aesur.  Fund  v.  Allen,  4  West. 
Bep.  712,  106  Ind.  606;  Elkhart  Mut.  Aid,  Benev.  & 
IL  Asao.  V.  Houghton*  1  West.  Rep.  284, 103  Ind.  286, 
•88  Am.  Bep.  614;  Bauer  t.  Samson  Lodge,  K.  of  P. 
lflBInd.2i£. 

An  assignment  may  l>e  good  between  the  parties, 
although  the  assent  of  the  company  is  required  by 
the  terms  of  the  contract  and  has  not  been  obtained. 
Marcus  v.  St.  Louis  Mut.  L.  Ins.  Co.  68  N.  Y.  625;  Lee 
V.  MorrelU  9  Ky.  L.  Rep.  (Ky.  Superior  Ct)  104. 

Where  a  member  of  a  mutual  benefit  society  ob- 
tains the  insurance  himself  and  pSLys  tbe  premiums, 
the  fact  that  his  assfgnee  of  the  certificate  of  mem- 
henhip  has  no  insurable  interest  in  his  life  will  not 
prevent  such  assignee  from  collecting  the  benefit. 
Milner  v.  Bowman,  5  L.  R.  A.  M,  119  Ind.  448. 

The  fact  that  a  mem  ber  of  a  mutual  benefit  society 
-who  assigned  the  membership  certificate  was  insolv- 
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ent  at  the  time  of  his  death  doos  not  fnvalidat«  the 
assignment  where  it  is  not  shown  that  he  wan  insolv- 
ent at  the  time  be  made  the  amlgnment.    lbU.L 

A  sale,  for  a  valuable  const ileration,  of  mutual 
benefit  certificates  insuring  a  membcr*8  life,  has 
been  held  void,  not  only  by  force  of  the  society^ 
regulations,  where  they  prohibit  such  sales,  but  also 
as  against  public  policy.  Stoelker  v.  Thornton 
(Ala.)6L.R.  A14a 

Mutual  assessment  societies.  See  Burdon  t« 
Mass.  Safety  Fund  Asso.  1 L.  B.  A.  146, 6  New  Bngw 
Bep.  840, 147  Mass.  860. 

Remedy  for  refusal  to  levy  assessment.  Jackson  v. 
Northwestern  Mut*  Belief  Asso.  8  L.  B.  A.  786,  7S 
Wis.  607. 

Benefit  societies,  what  are.  See  Rockhold  v. 
Canton  Mas.  Mut.  Benev.  Asso.  (111.)  2  L.  R.  A.  420; 
property  rights:  MerriU  Lodge,  I.  O.  O.  T.  v.  Ells- 
worth, 2  L.  R.  A.  841,  78  Cal.  166;  dtssoliitlon:  Chicago 
Mut.  It.  Indemnity  Asso.  v.  Hunt,  2  L.  R.  A.  6tf ,  127 
m.  257;  power  to  make  by-laws:  Supreme  Lodge.  K. 
of  P.  V.  Knight,  8  L.  R.  A.  409, 117  Ind.  480;  enlarged 
powers  conferred  by  statute:  Marsh  v.  Supreme 
CouncO,  A.  L.  of  H.  4  L.  B.  A.  882, 149  Mass.  612L 


See  also  9  L.  R.  A.  841;   11  L.  R.    A.  205;   15  L.  R.  A.  114;  24  L.  R.  A.  664. 
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to  furnish  inRiiraDce  upon  the  lives  of  the  mem- 
berB  of  its  subordinate  lodges.  In  the  year  1880 
one  David  Schonfleld  became  a  member  of  the 
order.  Among  tbe  objects  of  tbe  corporation, 
its  cbarter  states  one  in  tbe  following  language: 
"To  prumdte  iKjnevolence  and  charity  by  estab- 
lishing a  widows'  and  orphans'  benefit  fund, 
from  which,  on  satisfactory  evidence  of  the 
death  of  a  member  of  tbe  corporation  who  has 
complied  with  its  lawful  requirements,  a  sum, 
not  exceeding  five  thousand  dollars,  shall  be 
paid  to  his  family,  or  as  he  may  direct." 

The  consiitution  of  the  corpora  lion  at  tlie 
same  date,  among  others,  contained  tbe  follow- 
ing provisions:  "Each  applicant  shall  direct 
In  his  application  to  whom  he  desires  his  death 
benetit  paid.  The  beneficiarv  muy  be  cbanged 
•8  the  member  may  thereafter  direct,  in  ac- 
cordance with  the  laws  of  this  order,  and  such 
changes  shall  be  entered  in  the  benefit  certifi- 
cate. A  memt)er  mav  at  any  time,  while  in 
good  standing,  surrender  his  certificate,  which, 
together  with  a  fee  of  fifty  cents,  shall  be  for- 
warded by  the  reporter  of  his  lodge,  under  seal, 
to  the  supreme  reporter,  who  shall  thereupon 
cancel  the  old  certificate,  and  issue  a  new  one 
in  lieu  thereof  to  such  memlier,  payable  as  he 
shall  have  directed;  said  direction  and  surren- 
der to  be  made  on  tbe  back  of  tbe  benefit  cer- 
tificate surrendered,  signed  by  the  member,  and 
attci^tcd  by  the  reporter,  under  seal  of  the  lodge. 
In  the  event  of  the  death  of  one  or  more  of  the 
beneficiaries  designated  by  the  member  before 
the  decease  of  such  member,  if  he  shall  make 
DO  further  dis|)OBition  thereof,  upon  his  death 
such  benefit  shall  be  paid  in  full  to  the  surviv- 
ing beneficiary  or  beneficiaries,  each  sharing 
fro  rata  as  provided  in  tbe  benefit  certificate, 
n  the  event  of  tbe  death  of  all  tbe  beneficiaries 
designated  by  the  meml>er  l)efore  the  decease 
of  such  member,  if  he  shall  make  no  other  dis- 
position thereof,  the  benefit  shall  be  paid,  to 
the  heirs  of  the  deceased  member,  and,  if  no 
person  or  persons  shall  be  entitled  to  receive 
such  benefit  bv  the  laws  of  this  order,  it  shall 
revert  to  tbe  widows' and  orphans'  benefit  fund." 
When  Schonfield  first  became  a  meml)er  of 
a  lodge,  he  received  a  "  benefit  certificate,"  is- 
sued under  the  above-quoted  charter  and  con- 
stitutional regulation,  binding  the  supreme 
lodge  of  the  corporation  to  pay  out  of  the  wid- 
ows^ and  orphans'  benefit  lund  to  one  Fried- 
*  lander  the  sum  of  $2,000,  in  accordance  with 
and  under  tbe  laws  governing  the  order,  upon 
satisfactory  evidence  of  the  death  of  said  mem- 
ber and  the  surrender  of  the  certificate;  pro- 
vided that  the  certificate  had  not  been  surren- 
dered by  said  member,  or  canceled  at  his  request, 
and  another  certificate  issued  in  accordance 
with  the  laws  of  the  order.  After  paying  his 
dues  for  several  years,  Schonfield's  health  uiiled 
him,  and  he  seems  to  have  become  very  poor, 
having  neither  tbe  money  necessary  for  his  per- 
sonal maintenance  or  to  pay  his  dues  to  the  lodge. 
In  this  condition  of  affairs  the  appellee,  T.  P. 
Turner,  furnished  him  $50,  and  took  from  him 
a  transfer  of  his  benefit  certificate.  Tbe  trans- 
fer was  made  by  ^^chonfield,  by  filling  up  and 
signing  a  blank  transfer  on  the  back  of  the  ben- 
efit certificate.  Subsequently,  on  the  28tli  day 
of  June,  ^884,  the  Supreme  Lodge,  Knights  of 
Honor,  upon  Schonfield's  surrendering  the  first 
certificate,  issued  to  him,  in  lieu  thereof,  a  sec- 
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ond  one,  for  the  same  amount,  payable  to  T.  P. 
Turner,  and  similar  in  all  respects  to  the  first 
one.  The  laws  of  the  order  when  the  two  cer- 
tificates were  issued,  as  well  as  the  terms  anct 
conditions  of  the  certificates  themselves,  were 
subBtantiallj  the  same,  and  so  remained  until 
the  1st  day  of  July,  1884,  when  an  amendment 
of  the  constitution  of  the  order  went  into  effect^ 
whereby  a  clause  of  tbe  consiitution  formerly 
reading  that  the  insurance  money  be  puid  "to 
his  [the  memt)eK6]  family,  or  as  he  may  di- 
rect, was  so  changed  as  to  read  that  it  should 
be  paid  "to  such  member  of  his  family,  or  per- 
son dependent  on  him,  as  he  may  direct,  and 
may  designate  by  name."  After  Turner  pur- 
chased the  certificate,  he  paid  the  requirea  as- 
sessments and  dues  until  Schonfield  died,  the 
whole  amount  paid  out  b^  him,  including  the 
$50,  having  been,  according  to  his  own  testi- 
mony, "$75  or  $80."  It  seems  that  it  was  not 
oonsidennl  by  any  of  the  parties  necessary  to 
consult  Friedlander  about  the  transfer,  or  the 
surrender  of  the  first  certificate,  and  that  in  fact 
he  did  not  participate  in  either  act. 

David  Schonfleld,  when  he  joined  the  order, 
had  a  wife  and  five  minor  children,  lie  did 
not  live  with  or  provirle  for  them,  And  it  seema 
that  none  of  the  parties  to  the  aforesaid  trans- 
action had  any  knowledge  that  he  had  a  fam- 
ily, or  that  he  had  ever  had  a  wife.  lie  waa 
divorced  from  his  wife.  He  died  on  tiie  SOlh 
day  of  September,  1884.  The  corporation  col- 
lected the  money  from  its  memliers;  but,  be- 
fore it  was  paid  to  Turner,  as  the  holder  of  tiis 
benefit  certificate,  the  children  of  S.^hond3ld, 
and  their  mother,  asserted  a  claim  t*)  it,  -*ipoa 
which  the  corporation  declined  to  |>ay  it  to 
either  party.  Turner  sued  the  corporation  to 
recover  the  money.  The  corporation  enswered,. 
admitting  that  it  held  the  money,  .»nd  acking 
that  the  five  children  of  David  Schonfield,  who 
were  all  minors,  and  whose  names  were  alleged 
in  the  answer  to  be,  Emma,  Bertie,  George, 
Tibbie  and  Fred  Schonfield,  and  their  mother, 
Laura  Schonfleld  Schuterlse,  be  made  ;>a;liee 
defendant.  The  defendant  brought  uito  court 
the  amount  of  money  in  controversy,  to  be  held 
by  the  clerk,  and  paid  over  to  the  party  ad* 
Judged  to  be  entitled  to  it.  The  record  doea 
not  show  that  process  was  issued  or  served  aa 

grayed  for  by  defendant,  but  Laura  Schonfield 
chuterlee,  flmma  Schonfield,  Bertie  Schon- 
field, Fred  Schonfield  and  Tibbie  Schonfield 
appeared  by  attorney  and  answered,  Hlleging 
that  they  had  been  cited  to  answer.  After- 
wards an  order  was  entered  appointing  a  guard- 
ian ad  litem  for  Emma  Schonfield.  Bertie 
Schonfield,  George  Schonfleld,  Fred  Schonfield 
and  Tibbie  Schonfield.  The  record  does  not 
show  that  the  minor  (George  Schonfield  waa 
ever  cited,  or  that  any  answer  for  him  waa  ever 
filed.  There  was  a  suggestion  of  the  marriage 
of  Laura  Schonfield  Schuierlee,  but  her  hus- 
band was  never  made  a  party,  and  n^ver  ap- 
peared or  pleaded.  A  judgment  was  rendered, 
on  tbe  venlict  of  a  jury,  in  favor  of  plaintiff. 
The  minors,  Emma  Schonfield,  Bertie  Schon- 
field, George  Schonfield,  Fred  Schonfield  and 
Tibbie  Schonfleld,  ly  their  guardian  n  I  litem^ 
prosecute  this  writ  of  error  to  reverse  tbe  Judg- 
ment 

Turner  was  not  related  by  blood  or  other* 
wise  to  David  Schonfield.    He  was  not  hi» 


1890. 


Standard  Oil  Co.  y.  Lane. 


191 


creditor,  and  consequently  had  no  insurable 
interest  in  bis  life.  It  Ib  contrary  to  public 
policy  to  allow  anyone  not  owning  sucb  insur- 
able interest  to  l)eoome  the  owner,  by  assign- 
ment or  otherwise,  of  insurance  upon  the  life 
of  a  human  being.  A  creditor  of  the  assured 
may  lawfully  become  the  owner  of  such  insur- 
ance to  an  extent  requisite  to  protect  him  from 
ultimate  loss  of  bis  demand;  and  a  purchaser 
or  assignee  of  it  will  be  recognized  as  having 
an  intel'est  in  it  sufflcirnt  to  repay  him  the  pur- 
chase or  other  money  invested  in  it  by  him,  in- 
cluding advancements,  in  the  nature  of  dues, 
assessments  and  premiums,  to  preserve  and 
keep  the  insurance  in  force,  with  lawful  inter- 
est thereon.  What  amount  a  creditor,  as  such, 
may  procure  insurance  for,  and  the  rules  regu- 
lating his  collection  of  it,  depend  upon  contin- 
fenctes  not  necessary  to  discuss  in  this  case. 
What  the  policy  of  the  law  forbids  to  be  done 
must  be  treated  by  courts,  when  administering 
tlie  law,  as  never  having  been  done.  The  un- 
d'.spiitjri  evidence  is  that  Turner's  first  claim 
of  owoerehip  of  the  insurance  was  through  an 
assignment  to  him  of  the  Friedlander  Ssnefii 
certificate.  The  case,  in  this  respect,  comes 
directly  wUhin  the  decision  of  this  court  in  the 
case  of  l^ice  v.  Knights  of  Honor,  68  Tex.  861, 
in  which  it  is  held  that  such  a  transfer  is  pro 
blbited  by  law.  The  fact  that  subsequently 
ScbOnfleld  f«urrendered  the  transferred  certiti- 
cate  to  the  lodge,  and  procured  another  one, 
pavable  directly  to  Turner,  does  not  change  tbe 
principle,  or  affect  the  result.  Tbe  public  pol- 
icy that  forbids  such  transactions  is  entirely 
independent  of  the  consent  or  control  of  the  in- 
surer or  the  insured. 

We  think  it  clear  that  the  laws  of  the  order 
at  tbe  dates  of  tbe  transactions  in  Question  rec- 
ognized David  Schonfield  as  the  only  beneficial 
owner  of  the  insurance,  and  that  the  person 
named  in  the  certificate,  whether  it  was  Fried- 
lander  or  Turner,  was  only  an  appointee  to  col- 
led and  receive  the  money,  in  the  event  that 


Schonfield  died  without  otherwise  disposing  of 
it.  The  rule  and  the  practice  that  permitted 
the  member,  and  him  alone,  to  dispose  of  the 
insurance  at  his  own  pleasure,  without  regard 
to  any  right  or  claim  of  any  person  to  whom  it 
had  been  issued  or  transferrer,  is  utterly  incon- 
sistent with  the  idea  of  a  beneficial  interest  in 
any  person  other  than  the  member  himself. 
That  mode  of  dealing  with  it  is  consistent  only 
with  the  proposition  that  the  party  in  whose 
name  it  was,  whether  originallv  or  by  transfer, 
held  it  merely  as  a  trustee,  for  the  use  and 
benefit  of  the  member.  Upon  the  death  of  the 
member  the  beneficial  interest  yested  in  bis 
heire.  When  the  pereon  desi^rnated  to  receive 
the  insurance  is  held  by  the  law  incapable  of 
taking  it  for  his  own  use,  on  grounds  of  public 
policy,  it  will  be  entirely  consistent  with  the 
manifest  purposes  of  the  order  to  make  the 
same  disposition  of  the  money  that  would  have 
been  made  if  he  had  been  dead.  As  we  have 
seen,  the  laws  of  the  order  dirpct  it  to  be  paid, 
in  that  contingency,  to  the  heirs  Of  the  mem- 
ber; not  to  the  heire  of  the  holder  or  transferee 
of  the  benefit  certificate.  Such  holder  of  the 
certificate  may.  no  doubt,  collect  the  money 
for  tbe  use  of  the  heire,  and  enforce  sucb  proper 
claims  of  his  own  against  the  fund  as  the  law 
recognizes. 

After  allowing  to  appellee  the  $50  originally 
paid,  and  amount  subsequently  pnid  by  him^ 
for  dues  and  assessments,  with  interest  thereon 
at  the  rate  of  H  per  cent  per  annum,  the  re- 
mainder of  the  money  belongs  to  the  heire  of 
David  Schonfield,  as  they  existed  at  the  date 
of  his  death.  If  his  wife  had  then  been  di- 
vorced, she  was  not  one  or  them,  and  ib  not  in 
any  capacity  entitled  to  a  share  of  the  money. 
On  another  trial  the  exception  to  the  pl(*ading 
of  plaintiff  charging  that  she  was  divorced,  in- 
stead of  being  sustained,  ought  ti)  be  overruled* 

The  judgment  it  reverted,  and  t/te  cauee  i»  re- 
manded. 
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A  Ufin  for  the  prlee  oflnbrloUng  oil  far- 
niahed  for  use  on  machinery  In  a  mill  Is  not  given 
1^  a  statute  ffivin^  a  lien  for  any  materials  fur- 
ntahed  for  the  proteotlon  of  any  building  ur  any 
maohinnffy  which  becomes  a  part  of  the  freehold. 

(January  28,  IBOQl) 

APPEAL  hr  plaintiff  from  a  judgment  of  the 
Circuit  dourt  for  Bayfield  County  denying 
its  daim  to  a  lien  upon  certain  premises  for  the 
price  of  lubricating  oil  furnished  for  use  upon 
machinery  situatecTlhereon.  AMnned, 
The  case  sutficientiy  appears  in  the  opinion. 
Meeare,  Lamoreuz  9t  Gleasoiit  for  appel- 
lant: 

7L.R.Ai 


Statutes  giving  mechanics'  liens  are  remedial, 
and  must  &  liberally  construed. 

WhiU  Lake  Lumber  Co,  v.  Russell,  22  Neb. 
126;  Afontandon  y,  Deas,  14  Aki.  89;  Brown  v. 
Pendergasl,  7  Allen,  427. 

The  court  should  not  narrow  the  meaning  of 
the  term  *'  protection."  Even  if  the  expression 
is  special,  but  the  reason  general,  the  expression 
will  be  deemed  general. 

Brown  v.  tendergast,  supra. 

Courts  universally  give  a  broad  and  liberal 
construction  to  the  language  of  lien  statutes. 

IJatard  Powder  Co,  v.  Byrnes,  12  Abb.  Pr. 
469;  Dix<m  ▼.  LaFarge,  1  E.  D.  Smith.  722^ 
Eevstone  Min,  Co,  ▼.  UaUagher,  6  Colo.  23. 

Messrs,  Miles  A  Shea*  for  respondents: 

In  determining  the  question  whether  a  lieik 
attaches,  the  Massachusetts  court  construes  & 
lien  statute  strictly  because  it  is  in  derogation 
of  the  common  law. 

Trask  v.  Searle,  121  Mass.  229. 

In  this  respect  Dlinois  is  in  harmony  wltlk 
Massachusetts. 
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StejihsM  T.  EaUma,  64  DL  836;  Oaniiiv  ▼. 
MerriU.  66  DI.  67,  2  Jones,  Liens,  ^  1564. 

The  materialman's  lien  always  goes  on  the 
-theory  that  the  material  has  become  a  fixture, 
port  and  parcel  of  the  realty,  or  that  it  was 
purchased  with  that  intention  and  understand- 

Sprtihen  y.  Stout,  52  Wis.  517;  Dimmiek  y. 
Cook,  7  Cent.  Rep.  191,  115  Pa.  578;  Pond 
Mach.  Tool  Co.  y.  Bobinmn,  88  Minn.  272. 

Cole*  Oh,  «/l,  delivered  the  opinion  of  the 
-court: 

We  think  the  decision  of  the  court  below, 
holding  that  the  plaintiff  was  not  entitled  to  a 
lien  for  its  debt,  was  correct  and  must  be  af- 
firmed. Its  claim  was  for  lubricating  oil  sold, 
to  be  used,  and  actually  used,  on  the  machinery 
in  the  mill  situated  on  the  premises  described 
in  tbe  complaint.  There  is  no  dispute  about 
the  facts  or  the  case.  The  only  question  is. 
Does  tbe  Statute  give  a  lien  for  the  claim  for 
oil  furnished  for  such  purpose?  It  is  con- 
tended on  the  part  of  tbe  plaintiff  that  it  does, 
because,  it  is  8aid,  the  oil  was  necessary  to  pro- 
tect the  machinery  against  the  effects  of  fric- 
tion while  it  was  in  motion,  and  to  prevent  it 
from  wearing  out.  The  solution  of  the  ques- 
tion involved  depends  entirely  upon  the  con- 
struction of  the  Statute  giving  mechanics'  liens. 
The  Statute  provides,  in  effect,  that  every  per- 
son who,  as  principal  contractor,  architect,  etc., 
performs  any  work  or  furnishes  any  materials 
in  or  about  the  erection,  construction,  protec- 
tion or  removal  of  any  dwelling-house  or  other 
building,  or  any  machinery  erected  or  con- 
structed so  as  to  be  or  become  a  part  of  a  free- 
hold upon  which  it  is  to  be  situated,  shall  have 
« lien  for  such  labor  and  materials,  g  8314,  as 
amended.     See  2  Ssnb.  <&  B.  Ann.  SUt.  1841. 

Lubricating  oil  sold  to  be  used,  and  actually 
used,  in  operating  the  mill  machinery,  may 
protect  such  machinery  against  the  euects  of 

7Ii.fi.A. 


friction,  and  thus  preserve  it  from  injury.  But 
is  it  the  in*ent  of  the  Statute  to  give  a  lien  for 
everything  used  on  machinery  which  may  pro- 
tect it,  and  preserve  it  or  keep  it  from  wearing 
out?  The  Statute  seems  to  go  on  the  principle 
that  materials  used  and  labor  performed  on 
machinery  which  enhance  its  value,  and  be- 
come a  part  of  such  machinery,  should  be  enti- 
tled to  a  lien.  This  appears  to  be  the  object  of 
the  Statute.  It  is  clear  that  it  is  not  everything 
used  in  operating  machinery,  and  which  tends 
to  preserve  it,  that  is  embraced  within  the 
meaning  of  the  Statute,  Many  things  may 
serve  to  preserve  machinery,  and  make  it  op- 
erate more  efficiently  and  easily,  which  do  not 
protect  it  in  tbe  sense  of  the  Statute.  Illustra- 
tions of  this  view  were  given  on  the  argument, 
and  others  might  be  suggested.  It  will  be  no- 
ticed that  the  word  "protection"  is  used  in 
connection  with  "erection,  construction  aud 
repairs,"  as  well  as  "  removal."  And  while  the 
word  "protect"  often  means  to  cover,  shield 
or  defend  from  injury,  harm  or  danger  of  any 
kind,  the  word  imports  in  the  Statute  some- 
thing used  or  furnished  for  the  machinery 
which  not  only  preserves  it  from  injury,  but 
becomes  a  part  of  the  machinery  itself.  The 
statutes  of  the  different  States  giving  mechan- 
ics' liens  are  so  dissimilar  that  we  derive  but 
little  aid  from  the  decisions  under  them.  The 
question  is  new  in  this  State,  and  we  are  not 
prepared  to  say  that  lubricating  oils  used  upon 
the  machinery  of  a  mill,  though  they  may  pre- 
serve and  keep  it  from  wearing  out,  are  "  ma- 
terial," within  tbe  meaning  of  the  Ststute. 
While  this  court  has  been  disposed  to  give  the 
Statute  a  liberal  construction,  so  as  to  include 
all  claims  coming  fairly  within  its  provisions, 
yet  it  seems  to  us  that  the  conlemion  of  the 
plain  iff  can  only  be  sustained  by  a  forced  and 
unnatural  interpretation  of  the  language  used 
by  the  Legislature. 
ThsjudgrMtUof  th$  Circuit  Oourt  it  t^ffirmed,. 


lafNL 


Be  Wabhinqtok  Stbbet. 
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Bt  Change  of  Grade  of  WASHINGTON 

STREET. 

J.  Addison  OAMPBELL'S  APPEAL. 


Se  Openiug  of  RUAN  STREET. 

(....Pa.....) 

1.  ThselaBslllcatioiiofcitieBfbrtliepiir- 
poae  of  fiiciUtatins  the  conveiiient  ex- 
ereise  of  corporate  powers  neceaaary  ror 
the  proper  regulation  of  municipal  affairs  is  not 
prohibited  by  the  ConBtitution;  and  as  the  several 
dties  have  dilTerent  needs  growing  out  of  the 
differences  in  their  size  and  situation,  it  may  be 
upheld  BB  a  necessary  means  for  enabling  the 
Legislature  to  make  proviaiona  adapted  to  secure 
to  each  class  of  oitiee  the  corporate  powers  and 
the  number,  character,  powers  and  duties  of  offi- 
cers best  adapted  to  Its  needs,  without  an  Infrac- 
tion of  the  constitutional  prohibition  against  lo- 
cal legislation. 

IB.  The  legislation  fbr  the  several  class- 

OS  into  wmch  cities  are  divided,  which  is  author- 
ised by  the  power  of  classification,  must  relate  to 
the  exercise  of  the  corporate  powers  possessed 
by  cities  of  the  particular  class  to  which  the  legis- 
lation relates  or  to  the  number,  character,  pow- 
ers or  duties  of  the  officers  employed  in  their 
management ;  all  other  legislation  is  unauthor- 


8.  Local  or  special  laws  relating  to 

{^roceedinn  m  road  csLmes  are  prohibited 
y  the  Constitution  and  cannot  be  upheld  under 
the  power  to  classify  cities  for  purposes  of  legis- 
lation; hence,  sections  &-17  of  the  Act  of  May  6, 


1887,  which  attempt  to  provide  a  peouliar  code  of 
procedure  in  road  cases  for  the  City  of  Phtladel- 
•  phia  unlike  that  in  the  rest  of  the  State,  are  un- 
constitutional and  void. 

4.  Sections  1  and  8  of  that  Act,  although 
in  form  local,  since  they  in  fact  repeal  provisions 
of  the  Road  Law  peculiar  to  Philadelphia  and 
make  such  law  conformable  to  that  in  force  in 
the  rest  of  the  State,  may  be  upheld. 

(dark  and  McCoUum,  JJ.,  dissent  from  the  last 

proposttUnu) 

iPaxson,  Ch.  J^  and  MiteheU,  J.,  dissent  from  the 

fudgment,) 

(February  17, 1890.) 

CERTIORARI  to  the  Court  of  Quarter  Ses- 
sions for  Philadelphia  County  to  review  a 
judgment  quashing  proceedings  to  ascertain 
and  award  the  damages  caused  to  abutting 
property  owners  by  the  change  of  grade  ot 
Washington  Street,  in  the  2lBt  Ward  of  the 
City  of  Philadelphia.     Afflrmed. 

in  1878  an  ordinance  of  councils  of  the  City 
of  Philadelphia  changed  the  grade  of  Washing* 
ton  Street.  On  March  29,  1887,  an  ordinance 
directed  the  paving  of  a  portion  of  this  Street. 
The  work  was  done  in  the  latter  part  of  the 
year  1887,  and  in  laying  the  pavement  the  con- 
tractor filed  up  the  Street  to  the  grade  line  es- 
tablished in  1878,  to  the  injury  of  certain  proj^ 
erty  owners.  They  thereupon  filed  a  petition 
under  the  Act  of  May  6, 1887  (Pub.  Laws  1887) 
in  the  court  of  quarter  sessions  to  recover  dam- 
ages for  the  injuries  thus  occasioned.    In  pur- 


Koxa.— Statiito,  €LassHlication  o/  cities  Z>y,  constitu- 

UonaL 

Under  the  Constitution  it  is  intended  that  the 
Legislature  should  by  general  laws  provide  for  the 
Incorporation  of  cities,  towns  and  villages,  or  for 
change  or  amendment  of  thoir  charters;  and  it  was 
Dot  designed  to  repeal  or  change  charters  in  force 
at  the  adoption  of  the  Constitution.  Guild  v.  Chi- 
cago, as  IlL  472. 

So,  under  the  Territorial  Organic  Law,  the  Legis- 
lature has  power  to  establish  municipal  corpora- 
tions.   Belts  v.  Central  aty,  1  Colo.  323. 

The  Pennsylvania  Statute,  designed  to  establish 
a  uniform  and  general  system  of  government  for 
an  the  cities  of  the  Commonwealth,  does  not  apply 
to  cities  then  organized  under  existing  charters 
until  they  have  accepted  its  provisions  or  suffered 
a  repeal  of  their  charters.    Be  Henry  Street,  123  Pa. 

The  Legislature  may  classify  cities  according  to 
their  population.  Kilgore  v.  Magee,  86  Pa.  401; 
Wheeler  v.  Philadelphia,  77  Pa.  838. 

But  designating  counties  as  a  class  according  to 
a  minimum  population  which  makes  It  certain  that 
but  one  county  can  avail  of  the  benefits  of  the  law 
Is  an  evasion  of  the  constitutional  provision.  Be- 
vine  ▼.  Cook  Co.  84  111.  600. 

It  may  delegate  authority  incident  to  municipal 
sovemments  tg  cities,  but  only  by  general  law;  and 
ordinances  adopted  in  different  municipalities  may 
be  variant  in  tbehr  terms  as  public  policy  may  re- 
quires   Covln^rton  v.  Bast  St.  Louis,  78  111.  648. 

Under  the  constitutional  provision  against  local 
and  special  legislation,  the  daasiflcation  of  cities 
with  a  view  of  legislating  for  each  class  separately 
Is  unoonstltutioniiBi  unless  necessity  therefor  exists. 
Ayan*  App.  £  L.  B.  ▲.  677, 123  Pa.  ^iflft. 

7L.R.A* 


A  statute  dividing  cities  into  classes  cannot  go 
info  effect  until  the  terms  of  all  the  members  of  a 
council  in  office  at  the  time  of  its  approval  have 
expired,    lltid. 

The  Missouri  Constitution,  providing  for  four 
daspes  only  of  cities,  does  not  prevent  the  applica- 
tion of  general  laws  to  cities  having  special  charw 
ters.    Rutherford  v.  Hamilton,  97  Mo.  613. 

Population  may  be  made  the  basis  of  claraiflca- 
tion  In  statutes  relating  to  municipal  bodies  and 
their  police  powers,  but  such  a  classification  cannot 
be  made  the  means  of  evading  the  constitutional 
interdict  of  local  or  special  laws,  where  the  classifi- 
cation Is  plainly  Illusory.  State  v.  Hoagland,  61  N« 
J.  L.G2. 

The  office  of  the  Classification  Act,  dividing  cities 
into  classes  on  the  basis  of  population,  is  to  provide 
a  classification  as  a  rule  of  construction  for  the 
convenience  of  municipal  legislation.    J/<(d. 

In  order  to  observe  the  uniformity  required  by 
Nev.  Const.,  art.  4,  6  25,  classification  of  counties 
must  k)e  based  upon  reasonable  and  actual  diff<r- 
ences:  the  legislation  must  be  appropriate  to  the 
classification,  and  embrace  all  within  the  doss. 
State  V.  Boyd,  19  Nev.  4a 

The  requirement  that  the  ss^tem  of  county  gov- 
ernment shall  1)0  uniform  is  not  conFiderod  to  im- 
port universality  in  the  operation  of  the  law.  Such 
construction  would  defeat  much  useful  legislation. 
Ibid, 

A  statute  giving  towns  containing  one  or  more 
unincorporated  villages  of  1,000  inhabitants  each 
certain  enlarged  powers  does  not  violate  the  con- 
stitutional provision  that  "the  Legislature  shall 
establish  but  one  system  of  town  and  county  gov- 
ernment.** Land,  Log  &  Lumber  Co.  v.  Brown,  S 
L.  B.  A.  472,  78  Wis.  294. 

18 


See  also  14  L.  R.  A,  725;   16  L.  R.  A.  42;  10  L.  R.  A.  584;  23  L.  R.  A.  626; 
33  L.  R.  A.  589. 
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Streets  in  Cities  of  the  First  Class  and  Regulat- 
ing Proceedings  Tberein,"  and  it  provides  a 
system  applicable  only  to  the  City  of  Phila- 
delphia. The  objection  is  now  made  that  this 
Act  is  local  in  its  operation,  while  it  relates  to 
a  subject  upon  which  local  legislation  is  for- 
bidden by  the  Constitution.  On  the  other 
hand,  it  is  iDsisled  that  it  relates  to  all  cities  of 
the  iirst  class,  and  to  a  subject  upon  which  local 
legislation  is  authorized  by  the  classification  of 
the  cities  of  the  Commonwealth  under  the  Act 
of  1874. 

In  examining  the  question  thus  presented  for 
decision  we  will  consider,  in  the  first  place,  the 
object  of  the  classification  of  cities  and  the  basis 
on  which  classification  tests;  secood,  the  legis- 
lation which  classification  authorizes  for  the 
several  classes  into  which  cities  are  divided; 
third,  some  of  the  subjects  upon  which  legis- 
lation is  not  authorized  by  our  system  of  cla^i- 
ficalion;  fourth,  the  proper  application  of  our 
couclusions  to  the  cases  before  us. 

The  cities  in  this  State  are  divided  into  classes 
by  the  Act  of  May  28.  1874.  The  object  of 
the  clHssification  is  stated  in  the  bo<ly  of  the 
Act  in  these  words:  "For  the  exercise  of  cer- 
tain corporate  powers,  and  having  respect  to 
the  Dumber,  character,  powers  and  duties  of 
certain  officers  thereof,  the  cities  now  in  exis- 
tence or  hereafter  to  be  created. in  this  Com- 
monwealth are  divided  into  three  classes." 

The  first  class  embraced  cities  containing  a 
population  of  800,000  and  upwards.  The  sec- 
ond class  included  all  cities  whose  population 
exceeded  100,000  and  did  not  exceed  300,000. 
The  third  class  was  made  up  of  all  cities  hav- 
ing less  than  100,000  inhabitauts.  The  object 
of  classification  being  thus  clearly  stated  in  the 
body  of  the  Act  which  ordains  it,  we  are  not 
left  to  conjecture.  The  Legislature  has  de- 
clared its  object  in  providing  a  system  of  classi- 
fication to  be  to  facilitate  the  convenient  exer- 
cise of  * 'certain,  corporate  powers"  necessary 
for  the  proper  regulation  of  municipal  atfairs. 

The  necessity  for  makinp:  such  provision 
grows  out  of  the  differeDces  in  size  and  situa- 
tion of  the  several  cities,  and  the  resulting  dif- 
ferences in  their  needs  as  to  the  "number, 
character,  powers  and  duties"  of  the  oflicers  re- 
quired for  the  proper  and  convenient  govern- 
ment of  each  class.  The  basis  of  classification 
is  the  population  for  whose  well-being  the  city 
is  to  provide. 

Whether  the  classification  of  cities  for  any 
purpose  was  constitutional  was  a  question  that 
came  to  this  court  first  in  Wheeler  v.  Phila- 
delphia^ 77  Pa.  888;  and  it  was  upheld  as  neces- 
sary for  the  proper  and  convenient  government 
of  the  cities  of  the  State.  This  necessity  was 
forcibly  stated  in  the  opinion  of  the  court  de- 
livered by  the  present  chief  justice.  Speaking 
of  the  system  of  laws  relating  to  the  City  of 
Philadelphia  he  said:  "We  have  but  to  glance 
at  this  legislation  to  see  that  the  most  of  it  is 
wholly  ubsuited  to  small  inland  cities,  and  that 
to  inflict  ii  upon  them  would  be  little  short  of 
a  calamity.  Must  the  City  of  Scran  ton,  over 
100  miles  from  tidewater,  with  a  stream  hardly 
large  enough  to  float  a  batteau,  be  subjected  to 
quarantine  regulations  and  have  its  lazaretto? 
Must  the  legislation  for  a  ^reat  manufacturing 
and  commercial  city,  with  a  population  ap- 
proaching 1,000,000  be,  regulated  by  the  neces- 
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sities  of  an  inland  dty  of  10,000  inhabitants?" 

The  force  of  the  argument  in  support  of 
classification  in  Wheeler  v.  Philadelphia,  and  it 
is  the  only  line  of  argument  by  which  it  can  be 
sustained',  lies  in  the  evident  necessity  for  the 
possession  and  exercise  of  other  ana,  in  some 
respects,  different,  "corporate  powers"  by  the 
city  on  the  sea  board  from  those  required  by 
the  inland  city;  by  the  city  with  b  population  of 
1,000,000,  from  those  required  by  the  city  of 
10,000.  These  great  differences  in  population 
render  it  necessary  that  there  should  be  cor- 
responding differences  in  the  "number,  char- 
acter, powers  and  duties"of  the  ofi3cers  by  whom 
the  municipal  governments  are  to  be  conducted 
and  the  municipal  necessities  provided  for;  and 
classification  was  sustained  as  a  necessary 
means  for  enabling  the  Legislature  to  make  pro- 
visions adapted  to  secure  to  each  class  of  cities 
the  "corporate  powerg"  and  the  "number, 
character,  powers  and  duties"  of  the  ofiQrers 
best  adapted  to  its  needs,  without  an  infraction 
of  the  Constitution. 

With  this  glance  at  the  object  and  basis  of 
classification,  let  us  proceed  to  inquire  what  kind 
of  legislation  is  authorized  by  it?  I  reply,  nega> 
tivcly,  that  it  does  not  authorize  legislation  on 
subjects  not  relating  to  municipal  affairs.  For 
this  reason  we  held  that  an  Act  of  Assembly  re- 
lating to  mechanics'  liens  in  cities  of  a  given 
class  was  a  local  law  and  forbidden  by  the  Con- 
stitution. Davis  V.  Clark,  106  Pa,  877. 

Liens  may  be  divisible  into  classes  bv  refer- 
ence to  their  own  peculiar  characteristics,  but 
not  by  reference  to  the  size  of  the  city  or  town 
in  which  the  building  subject  to  the  lien  may 
happen  to  stand. 

An  attempt  was  made  to  classify  counties 
by  reference  to  the  number  and  geographical 
situation  of  the  cities  they  contained,  but  this 
court  refused  to  sustain  it.  ScowderCs  App.  96 
Pa.  422;  Cam.  v.  Patton,  88  Pa.  268. 

An  Act  relating  to  street  railways  in  cities 
of  the  third  class  came  under  consideration  in 
the  recent  case  of  Weinman  v.  Wil/censburg  db 
E.  L.  P,B.  Ca.  118  Pa.  192,  11  Cent.  Rep.  64, 
and  the  Act  was  held  to  be  local  and  therefore 
unconstitutional,  not  relating  to  the  municipal 
affairs  of  the  cities  of  the  third  class,  but  to 
certain  corporations  that  happened  to  be  located 
within  them. 

This  case  was  followed  by  Ayarif  App.  12d 
Pa.  266,  2  L.  R.  A.  577,  in  which  the  general 
doctrine  was  clearly  stated  by  Justice  Sterrett  in 
harmony  with  the  line  of  cases  just  cited.  But 
answering  afilrmatively,  I  will  adopt  the  words 
of  the  Act  of  1874  and  say  that  classification  au- 
thorizes such  legislation  as  relates  to  the  ex- 
ercise of  the  "corporate  powers"  possessed  by 
cities  of  the  particular  class  to  which  the  legisla- 
tion relates,  and  to  the  "number,  character, 
powers  and  duties"  of  the  oflScers  employed  in 
the  management  of  municipal  affairs. 

These  are  the  purposes  contemplated  by  the 
Les:islature;  they  are  the  only  purposes  for 
which  classification  seems  desirable;  they  are 
the  only  purposes  for  which  it  has  been  upheld 
by  this  court.  In  order  that  a  given  Act  of  As- 
sembly relating  to  a  class  of  cities  may  escape 
the  charge  of  being  a  local  law  it  is  necessary, 
as  was  said  in  Weinman  v.  WUkin4burg  aSb  E.  £. 
P,  RGa.,  supra,  that  it  should  "be  applicable  to 
all  the  members  of  the  chuas  to  which  tt  relates 
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and  be  directed  to  the  existence  and  regulation 
of  municipal  powers  and  to  matters  of  local 
gOTemment."  A  law  tbat  will  bear  the  applica- 
tion of  this  teat  is  within  the  purposes  for  which 
classfi cation  was  designed  and  therefore  consti- 
\utiona].  A  law  that  will  not  bear  its  application 
Is  local  and  offends  against  tbe  Constitution. 

Among  the  many  subjects  of  legislation 
which  classification  presents  we  may  call  atten- 
tion tosucb  as  the  establishment,  maintenance 
and  control  of  an  adequate  police  force  for  the 
public  protection;  the  preservation  of  the  public 
health;  protection  against  fire;  the  provision  of 
an  adequate  water  supply;  the  paving,  grading, 
curbing  and  lighting  of  the  public  streets; 
the  regulation  or  markets  and  market  bouses; 
of  docks  and  wharves;  tbe  erection  and  care  of 
public  buildings,  and  other  municipal  improve- 
ments. These  are  mentioned,  not  because  they 
include  all  the  subjects  for  the  exercise  of 
municipal  powers,  but  as  a  suggestion  of  some 
of  the  more  obvious  ones,  and  as  an  illustra- 
tion of  the  character  of  the  subjects  upon 
which  legislation  for  the  classified  cities  may  be 
necessary.  These  classes  are  thus  seen  to  em- 
brace, not  mere  geographical  subdivisions  of 
the  territory  of  the  State,  but  organized  munic- 
ipalities w^ich  are  divided  with  reference  to 
their  own  peculiar  characteristics  and  needs; 
and  the  legislation  to  which  tbcy  are  entitled  by 
virtue  of  such  division  is  simply  that  which  re- 
lates to  the  peculiarities  and  needs  which  in- 
duced the  division.  In  this  way  each  class 
may  be  provided  with  legislation  appropriate  to 
it,  without  imposing  tbe  same  provisions  on 
other  classes  to  which  they  would  be  unsuitable 
and  burdensome. 

We  come  now  to  inquire  what  legislation 
remains  forbidden  to  oities  notwithstanding 
classification.  I  reply  that  all  legislation  not 
relating  to  the  exercise  of  corporate  powers  or 
to  corporate  oflBlcers  and  their  powers  and  duties 
is  unauthorized  by  classification. 

In  art.  8,  §  7,  tbe  Constitution  declares  that 
the  Legislature  shall  not  pass  any  local  or 
speciallaw  "regulating  the  practice  or  jurisdic- 
tion of,  or  changing  tne  rules  of  evidence  in 
any  judicial  proceeding  or  inquiry  before 
courts,  aldermen,  justices  of  the  peace,  sheriffs, 
commissioners,  arbitrators,  auditors,  masters  in 
chancery  or  other  tribunals."  The  same  section 
forbids  the  passage  of  any  local  or  special  law 
fixing  the  rate  of  interest,  exempting  property 
from  taxation,  changing  tbe  laws  of  descent, 
affecting  the  estates  of  minors,  and  many  other 

{)urpoGes,  among  which  is,  "authorizing  the 
aying  out,  opening,  altering  or  maintaining 
roads,  highways,  streets  or  alleys."  It  isTery 
clear  that  the  purpose  of  tbe  constitutional 
provision  is  to  require  that  laws  relating  to 
the  several  subjects  enumerated  in  section  7 
shall  be  general,  affecting  the  whole  State,  so 
tbat  the  rule  upon  all  these  subjects  shall  be 
uniform  throughout  every  part  of  the  territory 
in  which  the  Constitution  itself  is  operative. 

For  example,  there  cannot  be  one  rate  of  in- 
terest in  cities  of  the  first  class,  another  in  those 
of  the  second  or  third,  and  still  another  for  the 
rest  of  the  State,  but  the  rate  when  fixed  by 
law  must  apply  to  all  parts  and  divisions  of  tbe 
State  alike.  The  same  thing  is  true  of  the  Law 
of  Descents,  and  soon  through  the  entire  list  of 
subjects  upon  which  local  and  special"  legisla- 
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tion  is  forbidden.  If  classification  can  relieve 
against  the  constitutional  prohibition  as  to  one 
of  these  subjects,  it  can  relieve  as  to  all.  If  it 
can  justify  a  change  in  the  practice  in  the 
courts  of  law  or  the  proceedings  to  assess 
damages  for  an  entry  by  virtue  of  the  right  of 
eminent  domain,  it  can  by  the  same  reason- 
ing  justify  a  change  in  the  Law  of  Descents, 
or  the  settlement  of  estates,  or  the  rate  of 
interest,  and  sweep  away  tbe  entire  section 
with  all  its  safeguards.  But  a  statute  is  not 
above  the  Constitution.  The  Classification 
Act  U  subject  to  the  limits  which  art.  8,  §  7, 
prescribes,  and  it  cannot  transcend  a  single  one 
of  them.  For  that  reason  the  courts  of  law  in 
Philadelphia  have  the  same  jurisdiction  and 
powers,  and  proceed  in  the  same  manner,  as 
the  courts  in  the  other  counties  of  tbe  Common- 
wealth. The  sysiem  of  practice,  so  far  as  it 
rests  on  statutory  provisions,  must  be  the  same. 
The  same  proceedings  are  had  on  writs,  the 
same  method  for  securing  the  benefit  of  the  ex- 
emption of  property  from  levy  and  sale,  the 
same  writ  of  habeas  corpus  for  one  who  is 
restrained  of  bis  liberty,  tbe  same  procedure  for 
one  whose  land  is  entered  and  appropriated  to 
public  or  to  corporate  uses.  These  are  the  civil 
rights  of  the  citizens  of  Pennsylvania  as  such, 
and  they  are  not  affected  by  the  size  of  the 
town  in  which  he  lives  or  the  value  of  his  land, 
any  more  than  by  the  color  of  his  skin. 

They  are  the  safeguards  provided  bV  the 
Constitution  for  the  protection  of  tbe  weak  as 
well  as  tbe  strong,  the  dweller  in  the  country 
as  well  as  tbe  resident  in  "cities  of  the  first- 
class,"  and  no  system  of  classification  oft  cities 
or  other  divisions  of  the  State  can  disturb 
them. 

It  now  remains  for  us  to  apply  the  conclu- 
sions which  we  have  reached  to  tbe  Act  of  1837, 
and  to  the  cases  under  consideration.  That 
Act  contains  seventeen  sections.  The  first  and 
second  of  these  provides  for  the  nssessmcnt  of 
damages  for  tbe  opening  of  streets  plotted  or 
projected  by  the  city.  The  remaining  sections 
provide  a  peculiar  and  somewhat  cumbrous 
Code  of  Procedure  in  road  cases  for  the  City 
of  Philadelphia  unlike  tbat  in  use  in  the  rest 
of  the  State.  They  add  a  lawyer  to  the 
board  of  viewers,  who  is  also  appointed  by  the 
court;  they  clothe  him  with  the  powers  of  a 
master  in  chancery;  empower  him  to  admit 
and  exclude  evidence  without  re^rd  to  the 
wishes  of  the  viewers,  and  seal  a  bill  of  excep- 
tions to  his  rulings  that  is  to  be  returned  with  the 
report  for  the  examination  of  the  court.  The 
viewers  are  thus  stripped  of  all  power  over  the 
course  of  their  inqui^,  and  have  nothing  left 
them  except  to  fix  the  damages  from  such  evi- 
dence as  the  master  permits  them  to  hear.  It 
is  obvious  that  these  sections  do  not  relate  to 
the  exercise  of  any  corporate  power  of  cities 
of  the  first  class  or  to  the  ("number,  character, 
powers  and  duties")  of  the  municipal  officers, 
or  to  any  subject  under  the  control  of  the  city 
government.  On  the  contrary,  they  relate  to 
the  practice  and  procedure  in  common-law 
courts  of  the  County  of  Philadelphia  over 
which  the  city  has  no  control,  and  to  the  ad- 
justment of  the  compensation  due  the  property 
bolder  for  an  invasion  of  his  close  under  the 
right  of  eminent  domain, — a  subject  as  exclu- 
sively within  the  jurisdiction  of  these  courts 
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fts  an  indictment  for  a  crime  or  an  action  of 
trespass  quare  davsum  fre^i't.  The  only  con- 
nection the  city  has  or  can  have  with  such  a 
proceedinj^:  is  as  a  party  to  the  liti^tion  be- 
cause liable  to  pay  the  damages  assessed.  The 
city  appears,  like  any  other  suitor,  to  ask  or 
object  to  the  appointment  of  viewers,  or  to  the 
confirmation  of  their  report,  and  it  is  bound, 
like  any  other  suitor,  by  the  judgment  rendered. 

It  was  suggested  on  the  argument  that  real 
estate  is  more  valiiable  in  the  city  than  in  the 
country,  and  that  for  this  reason  a  different 
mode  for  assessing  damages  done  by  the  open- 
ine  of  a  highway  ought  to  prevail.  But  the 
constitutional  convention  evidently  did  not 
think  so.  It  made  no  provision  for  classifying 
litigation  by  reference  to  the  sums  in  contro- 
versy or  the  location  of  the  property  involved, 
and  this  is  the  first  time  I  have  ever  heard  the 
sucgestion  made  that  such  a  classification  was 
desirable.  Courts  of  Justice  weigh  legal  rights 
in  the  scales  of  reason,  not  in  those  of  com- 
merce, and  protect  the  citizen  whose  scanty 
possessions  are  in  the  country  with  the  same 
jealous  care  as  the  holder  of  comer  lots  in  a 
great  city.  The  established  forms  of  procedure 
in  courts  of  law  are  the  same  for  all  suitors. 
The  value  of  the  subject  of  litigation,  the  wealth 
of  the  litigants,  their  personal  character,  their 
race  or  previous  condition,  are  circumstances 
of  which  the  law  takes  no  notice.  The  courts 
represent  the  Commonwealth  of  Pennsylvania; 
wherever  they  sit  their  process  goes  out  in  the 
name,  and  their  judgments  are  enforced  by  the 
power,  of  the  Commonwealth,  and  their  pro- 
ceedings are  no  more  affected  by  the  classifica- 
tion of  cities  than  are  those  of  the  legislative  or 
executive  departments  of  the  state  government. 

It  is  also  suggested  that  the  constitutionality 
of  the  Act  of  1887  is  a  le^'slative  and  not  a  ju- 
dicial question,  and  that  it  should  be  left  only 
to  the  judgment  of  the  Legislature.  This  sug- 
gestion is  as  destitute  of  foundation  as  that  we 
have  just  considered.  The  Legislature  must 
exercise  its  powers  within  the  lines  laid  down 
by  the  Constitution.  What  it  shall  do  within 
these  lines  is  a  question  that  addresses  itself  to 
the  wisdom  and  discretion  of  its  members. 
Whether  it  shall  disregard  them  and  do  that 
which  the  Constitution  forbids  is  a  question 
which,  when  such  legislation  is  attempted,  be- 
longs to  the  courts.  When  they  decline,  if 
they  ever  do,  to  compel  obedience  to  the  Con- 
stitution, all  check  upon  legislative  power  will 
be  gone,  and  the  door  to  all  sorts  of  local  and 
special  laws  which  the  Constitution  proposes 
to  close  will  be  open  as  wide  as  in  the  worst 
days  of  omnibus  legislation.  What  the  law 
shall  be  upon* a  subject  over  which  the  Legis- 
lature has  power  is  a  legislative  question. 
Whether  the  rate  of  interest  shall  be  4  per  cent 
or  6  or  10,  is  a  legislative  question;  for  the  Leg- 
islature has  ample  power  over  the  whole  sub- 
ject. But  whether  there  shall  be  one  rate  in 
Philadelphia,  another  in  cities  of  the  second 
class,  still  another  in  cities  of  the  third  class, 
and  one  different  from  all  these  for  the  rest  of 
the  State,  is  a  judicial  question,  because  the 
Constitution  declares  that  laws  on  this  sub- 
ject shall  he  general  and  uniform;  local  laws 
provitiing  different  rates  for  different  parts  of 
the  Slate  would  be  a  violation  of  the  Constitu- 
tion, and  the  duty  of  the  courts  to  declare  them 
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absolutely  void  would  be  plain  and  imperative. 
So  the  manner  in  which  taxes  shall  be  levied 
and  collected,  and  at  what  rate,  are  legislative 
questions.  Whether  the  law  be  wise  or  unwise, 
easy  or  severe  in  its  operation,  the  courts  can- 
not interfere  so  Ions  as  it  is  general  and  uni 
form;  but  a  tax  of  10  cents  on  a  dollar  of  the 
last  adjusted  valuation  of  the  valuable  real 
estate  in  cities  of  the  first  class,  and  of  ten  mills 
on  the  valuation  of  propert^r  in  the  rest  of  the 
State  would  violate  the  Cfonstituiion.  Whether 
the  law  imposing  such  unjust  and  unequal 
taxes  shall  be  executed  is  a  judicial  question. 

Whether  the  proceeding  in  road  cases  shall 
be  wholly  changed  or  not  is  for  the  Legislature 
to  determine. 

It  may  ^ve  us  an  entirely  new  system  of 
procedure  in  such  cases  if  it  so  decides.  But 
when  it  attempts  to  change  the  practice  in 
one  city  or  class  of  cities  alone,  it  is  attempting 
local  legislation  of  a  mischievous  kind  which 
the  Constitution  forbids,  and  the  question 
whether  such  a  law  shall  be  enforced  is  as 
purely  a  judicial  question  as  it  is  easy  to  con- 
ceive. 

Applying  the  conclusions  we  have  reached 
to  the  Act  of  1^7,  we  hold  that  all  the  sections 
except  the  first  and  second  are  in  violation  of 
the  Constitution  and  must  fall.  What  is  the 
situation  of  the  two  remaining  sections?  In  an- 
swering this  question  let  us  see  just  how  the 
law  stood  in  the  City  of  Philadelphia  on  the 
subject  to  which  they  relate  when  they  were 
passed.  The  Act  of  1874  made  it  the  duty  of 
road  viewers  in  all  cases  where  they  located  a 
road,  public  or  private,  to  assess  the  damages 
to  be  sustained  by  property  holders,  if  any, 
unless  claims  for  such  damages  were  released, 
and  make  return  of  such  assessment  with  their 
report  This  was  a  general  law  and  was  in- 
tended, probably,  to  cover  all  cases  where  dam- 
ages might  be  sustained  bv  reason  of  laying  out 
and  opening  of  public  highways.  In  Pbilpdel- 
pbia  streets  are  projected  by  the  city  officers  in 
advance  of  the  immediate  wants  of  the  neigh- 
borhood and  plotted  on  the  city  plans.  These 
are  called  plotted  streets.  When  it  is  desirable 
to  open  such  a  street,  viewers  are  appointetl  by 
the  court  of  quarter  sessions  to  go  upon  (he 
ground,  investigate  and  report  upon  the  neces- 
sity for  such  opening.  When  their  report  is 
confirmed  and  the  opening  determined  upon, 
another  view  is  appointed  to  assess  damages 
done  by,  and  benefits  derived  from,  the  open- 
ing of  the  new  street.  Did  the  Act  of  1874  im- 
pose the  duties  of  both  sets  of  viewers  upon 
that  appointed  to  determine  the  necessity  for 
opening  the  street?  This  ouestion  came  first 
into  this  court  in  the  Coie  of  Jackson  Street,  83 
Pa.  828,  and  it  was  held  that  the  Act  of  1874 
was  inapplicable  to  the  case  of  plotted  streets, 
and  that  damages  must  be  assessed  under  the 
local  laws  applicable  before  that  Act  was 
passed.  This  case  was  followed  some  years 
later  by  Magnolia  Ave.,  117  Pa.  66,  9  Cent 
Rep.  611.  The  consequence  of  this  ruling  was 
to  leave  plotted  streets  remaining  under  the 
local  system,  while  other  streets  were  brought 
under  the  General  Law. 

The  Acts  of  1858,  1864  and  1866  were  local, 
relating  only  to  the  City  of  Philadelphia.  Un- 
der their  operation  the  viewers  who  decided  to 
open  the  road  had  nothing  to  do  with  the  ques- 
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tion  of  damages;  and  the  viewers  who  adjusted 
the  damages  bad  nothing  to  say  upon  the 
necessity  for  opening  the  street.  This  incon- 
Yenience  had  been  removed  by  the  General 
Law  of  1874  as  to  all  the  streets  except  the 
plotted  ones. 

What  remained  to  be  done  was  to  repeal  the 
local  system  and  extend  the  provisions  of  the 
l^neral  Law  relating  to  the  auty  of  the  view- 
ers appointed  to  lay  out  streets,  to  those  ap- 
pointed to  open  streets  laid  out  and  plotted  by 
the  city.  This  is  effectually  done  by  the  first 
and  second  sections.  It  is  true  that  the  form 
•of  the  Act  of  1887  is  not  that  of  a  general  law, 
not  does  it  in  terms  profess  to  repeal  the  local 
system  and  extend  the  General  Law  in  its 
place,  but  in  substance  and  effect  it  provides 
for  just  the  change  needed.  The  fact  is  of 
more  importance  than  the  form,  and  the  fact 
is  that  the  Act  of  1887  wipes  out  the  old  system 
"by  which  the  necessity  for  opening  a  street 
went  to  one  view  and  the  damages  to  another, 
imd  puts  in  its  place  the  provisions  of  the  Gen- 
eral Law  committing  the  assessment  of  dam- 
ages to  the  viewers  whose  report  in  favor  of 
-opening  made  the  assessment  necessary.  In 
this  way  both  subjects  come  to  the  attention  of 
the  same  viewers  at  the  same  time;  and  upon 
their  report  both  subjects  come  to  the  attention 
of  the  court  at  the  same  time.  These  sections 
do  not  simply  tend  to  uniformity,  but  they  ac- 
-complish  it.  Their  effect  is  to  bring  under  one 
system,  and  that  the  system  provided  for  the 
whole  State,  by  general  law,  all  cases  of  assess- 
ments of  damages  and  benefits  upon  the  laying 
out  of  new,  or  the  opening  of  plotted,  streets. 
It  18  true  these  sections  relate  only  to  cities  of 
the  first  class,  but  so  did  the  local*  laws  which 
they  supply.  The  remedy  is  as  broad  as  the 
•evil  to  be  corrected.  A  law  which  repeals  a 
local  law  must  of  necessity  affect  only  the  lo- 
cality in  which  the  local  law  prevailed,  but  it 
is  not  therefore  a  local  law  within  the  mean- 
ing of  the  Constitution.  It  does  not  set  up, 
hut  it  destroys,  a  local  system  and  thereby  ex- 
tends the  general  law  over  the^territory  previ- 
ously withdrawn  from  its  operation.  So  with 
the  Act  of  1887  so  far  as  the  first  and  second 
actions  are  concerned.  They  take  away  the 
previously  existing  system  for  the  assessment 
<if  damages  for  the  opening  of  plotted  streets 
which  was  local  and  rested  on  local  laws,  and 
put  the  Bvstem  provided  by  general  law  in  its 
place.  ifoT  this  reason  we  think  they  do  not 
offend  against  the  Constitution.  These  con- 
clusions lead  us  to  affirm  Washington  Street 
■and  to  reverse  the  proceedings  in  Kuan  Street. 
Lei  Judgment  be  entered  accordingly, 
Clftrky  J.,  and  McCo^lum*  J.,  concur  in 
ibe  judgment,  but  dissent  from  so  much  of  the 
opinion  as  sustains  the  coDstitutionality  of  sec- 
tions 1  and  2  of  the  Act  of  May  6,  1887. 


u  Ch.  c/*.,  dissenting: 
The  difficulty  we  have  had  in  deciding  this 
«nd  other  cases  involving  the  constitutionality 
of  legislation  affecting  classified  cities  ought  to 
admonish  us  that  we  are  at  sea  without  any 
recognized,  intelligent  rule  to  guide  us.  We 
have  been  struggling  towards  "uniformity," 
and  making  that  a  test  of  the  constitutionality 
of  this  class  of  legislation,  whereas  the  very 
object  of  classification  is  to  allow  a  differ- 
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ent  rule  in  the  classified  cities  from  that  pre- 
vailing in  the  rest  of  the  State.  I  need  not  at 
this  late  day  discuss  the  reasons  which  induced 
this  court  m  Wheeler  v.  P/nladelphia,  77  Pa. 
888,  to  adopt  the  principle  of  classification.  It 
is  sufficient  to  say  that  without  it  there  might 
have  been  a  deadlock  in  machinery  of  the 
government.  Our  present  difficulty,  and  in 
my  opinion  it  is  a  serious  one,  I  think  may  be 
fairly  attributed  to  our  departure  from  the 
principles  there  laid  down.  The  doctrine  upon 
which  that  case  rests  is  that  legislation  for 
classified  cities  is  not  local,  and  if  it  applies  to 
classes,  and  not  to  persons  or  things  of  a  clas9. 
it  is  not  special.  There  is  no  other  ground 
upon  which  classification  can  be  sustain^.  An 
Act  passed  for  all  cities  of  a  class  is  a  general 
law  and  not  local,  for  the  reason  that  its  oper- 
ation is  not  confined  to  any  one  city.  And  if 
it  applies  to  all  persons  or  things  of  a  class  it 
is  not  a  special  law.  As  was  said  in  Wheeler 
V.  Philadelphia:  "This  construction  does  not 
open  the  door  to  special  legislation.  It  per- 
mits legislation  for  classes,  but  not  for  persons 
or  things  of  a  class.  As  an  illustration,  it 
could  not  be  held  to  authorize  the  Legislature 
to  open  a  particular  street  in  a  city  of  either 
class  named  in  the  Act  referred  to." 

It  was  this  kind  of  special  legislation  which 
was  the  cause,  in  a  great  measure,  of  the  adop- 
tion of  this  feature  of  the  Constitution.  It  had 
often  happened  that  when  the  courts  or  the 
councils  of  a  city  had  refused  to  open  a  par- 
ticular street,  interested  parties  would  procure 
the  passage  of  an  Act  of  Assembly  ordering 
such  opening.  This  was  the  evil  which  was 
prohibited  by  the  Constitution,  and  it  can  no 
more  exist  now  under  classification  than  it  can 
without  it. 

If.  then,  legislation  for  classified  cities  is 
neither  local  nor  special,  it  does  not  come 
within  the  prohibition  of  art.  8,  §  7,  of  the 
Constitution.  It  follows  logically  from  this, 
as  I  view  it,  that  it  is  for  the  Legislature  to  say 
what  legislation  is  needed  for  a  classified  city, 
and  that  it  is  not  a  judicial  question  at  all. 
This  is  a  plain  rule,  easily  understood,  which 
leaves  the  Legislature  free  to  enact  such  laws 
as  the  wants  of  classified  cities  require.  Con- 
cede that  it  must  be  limited  to  matters  affect- 
ing their  government.  What  can  be  more  vital 
to  the  go^  government  and  welfare  of  a  city, 
and  to  the  material  interests  of  its  inhabitants, 
than  the  control  of  its  streets  ?  W  hy  may  not 
a  classified  city  have  the  power  to  direct  the 
opening  of  streets  and  the  assessment  of  the 
damages  therefor  ?  Must  the  damages  for  the 
widening  of  Chestnut  Street,  which  may 
amount  to  millions  of  dollars,  be  assessed  pre- 
cisely in  the  same  manner  as  for  the  opening 
of  a  road  in  the  Hemlock  Forests  of  Pocouo 
Mountains?  Why  should  we  have  an  iron- 
clad, infiexible  rule  which  cannot  be  enforced 
without  injury  to  the  one  section  or  the  other, 
when  neither  section  demands  it,  or  would  be 
benefited  by  it  ?  In  my  opinion  all  that  relates 
to  the  local  affairs  of  the  municipality,  the  con- 
trol of  the  streets,  its  gas  and  water  supply,  its 
markets  and  man}'  other  matters  which  might 
be  mentioned,  are  proper  subjects  of  municipal 
control  and  may  M  safely  left  to  such  munic- 
ipalities. As  to  all  such  matters  those  com- 
munities can  best  govern  themselves,  and  I 
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do  not  think  the  ConstitulioD  prohibits,  or  was 
iDtended  to  prohibit,  legislation  conferring 
upon  them  such  powers.  If  one  class  of  cities 
desire  certain  regulations  regarding  lis  streets, 
or  any  other  matter  affecting  ihe  welfare  of  its 
inhabitants,  why  should  it  not  have  them 
when  no  other  community  is  objecting  or  is 
injured  thereby.  And  why  should  such  ref- 
lations, if  conferred  upon  one  class  of  cities 
which  desires  tbem,  be  forced  upon  another 
class,  or  upon  rural  districts  which  do  not  de- 
sire them,  and  to  whose  wants  they  are  utterly 
unsuited  ?  The  answer,  and  the  only  answer, 
to  this,  is,  "We  must  have  uniformity."  This 
IS  all  ver^  well  so  far  as  the  Constitution  en- 
Joins  uniformity,  but  in  my  opinion  neither 
that  instrument  nor  the  common  good  and  wel- 
fare of  the  people  require  this  principle  to  be 
carried  to  the  extent  claimed  for  it  in  the 
affairs  of  municipalties.  It  would  be  as  reason- 
able to  declare  that  all  men  should  wear  coats 
of  the  same  size  whether  they  fit  them  or  not. 
I  am  unable  to  see  that  the  opinion  of  the 
majority  of  the  court  furnishes  any  fixed  rule 
by  which  such  legislation  can  be  measured  in 


the  future.  This  particular  case  ia  decided^ 
but  if  it  furnishes  a  rule  by  which  a  lawyer 
can  safely  advise  his  clients  in  reference  to 
future  legislation,  unless  upon  precisely  similar 
facts,  I  tail  to  see  it.  If  the  legislation  in  re- 
gard to  streets  in  the  cities  must  be  unifortn. 
with  the  riile  in  all  other  parts  of  the  State, 
upon  what  subjects  and  to  what  extent  may 
legislation  be  applied  to  classified  cities?  Untu 
this  question  is  answered  specifically,  I  con- 
tend we  have  no  rule  at  all.  We  have  nothin^p 
but  theories,  and  the  most  astute  lawyer  can- 
not safely  pronounce  an  Act  relating  to  classi- 
fied cities  constitutional,  until  after  such  Act 
has  been  passed  upon  by  this  court.  In  olher 
words,  the  (General  Assembly  may  legislate  for 
classified  cities  subject  to  the  veto  of  this  court 
In  my  opinion  it  would  be  better  to  leave  thto> 
whole  subject  to  the  wisdom  of  the  Legisla- 
ture, where,  under  the  constitutional  division 
of  the  powers  of  the  government,  it  properly 
belongs. 

For  the  reasons  thus  briefly  indicated  I  di»> 
sent  from  this  judgment. 

Mitchell,  J,,  concurs  in  this  dissent. 
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The  eonstruction  of  »  teleg^raph  and 
telephone  line  on  &  railroad  company's 
rig^ht  of  way  imposes  an  additional  servitude 
or  burden  on  the  land  for  whioh  the  owners  are 
entitled  to  compeosation  unless  it  is  constructed 
by  the  railroad  company  In  good  ftdth  for  Its  own 
use  and  benefit  in  the  operation  of  the  road  and 
to  facilitate  its  business,  or  is  reasonably  neces- 
sary for  that  purpose. 

(Ston«,  J.,  dt88enU.) 
(December  17, 1889.) 

APPEALS  from  orders  of  the  Circuit  Court 
for  Baltimore  County.     Affirmed. 
The  case  is  slated  in  the  opinion. 


Mr.  Robert  R.  Boarman  for  appellant. 

Messrs,  David  G.  Mcintosh  and  w.  Gill 
Smith«  for  appellee: 

The  averments  of  the  bill  are  sufficient  to  an* 
thorize  granting  an  order  of  injunction. 

Western  Maryland  B.  Co.  v.  Oxoings,  15  Md. 
204;  Frederick  v.  Oroshon,  80  Md.  486. 

A  line  of  telegraph  or  telephone  upon  a  raO* 
road  right  of  way  is  an  additional  burden. 

Lewis,  Em.  Dom.  §18^;  Mills,  Em.  Donu 
§  55;  Atlantic  &  P.  Teleg.  Go.  v.  Chicago,  R.  L 
cftP.  A  O).  6Biss.  158. 

The  utmost  extent  to  which  any  exception  to 
this  rule  is  carried  is  where  the  telegraph  line 
is  constructed  for  the  use  of  the  railroad  com- 
pany, in  the  operation  of  its  road,  and  the  dis- 
patch of  its  business. 

W.  U.  Teleg.  Co.  v.  Rich,  19  Kan.  617. 

A  right  of  wav  is  an  interest  in  land,  which 
cannot  be  created,  except  in  the  mode  and  man- 
ner prescribed  by  the  Statute. 

Hays  V.  Richardson,  1  Gill  &  J.  866;  Baltimar^ 
db  H.  R.  Go.  v.  Algire,  68  Md.  819. 

Assuming  the  Railroad  Company  bad  a  right 


'Sors.—Teltffraph  line  along  rioM  of  tDay  of  railroad. 

A  line  of  telegraph  on  a  railroad  right  of  way  is 
an  additional  burden  (see  Atlantic  &  P.  Teleg.  Go. 
V.  Chicago,  R.  I.  &  P.  B.  Ck>.  6  Bias.  158;  Lewis,  Em. 
Dom.  191),  unless  constructed  for  the  use  of  the 
railroad  company  in  the  operation  of  it«  road  and 
dispatch  of  its  business.  W.  CT.  Teleg.  Co.  v.  Bich, 
19  Kan.  617. 

It  is  a  proper  use  of  its  right  of  way  where  a  rail- 
road erects  a  telegraph  line  thereon  or  suffers  the 
*'line  to  be  erected  by  a  telegraph  company  for  the 
Joint  use  of  both  companies."  W.  U.  Teleg.  Co.  v. 
Rich,  19  Kan.  617;  Pierce  v.  Drew,  188  Mass.  75;  New 
Orleans,  M.  &  T.  K.  Co.  v.  Southern  &  A.  Teleg.  Co. 
63  Ala.  211;  W.  U.  Teleg.  Co.  v.  Am.  IT.  Teleg.  Co.  65 
Oa.  ISO;  Baltimore  &  O.  Teleg.  Co.  t.  Morgan's  L.  & 
T.  B.  &  Steamship  Co.  87  La.  Ann.  883;  Lewis,  Bm. 
Dom.  856. 

A  railroad  company  can  make  a  contract  with  a 
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telegraph  company,  permitting  it  to  establish  a  lino 
of  wire  on  its  right  of  way,  but  cannot  make  an  ex- 
clusi  ve  con  tract.  In  so  doing  It  seeks  to  add  an  un- 
limited  franchise  to  one  which  is  Itself  limited.  W* 
U.  Teleg.  Co.  V.  Am.  U.  Teleg.  Co.  supra;  Mills,  Bnu 
Dom.  407. 

The  use  by  a  telegraph  company  of  the  right  of 
way  of  a  railroad,  for  the  purposes  of  erection  an<l< 
maintenance  of  a  telegraph  line,  is  an  encroach* 
ment  on  the  exclusive  rights  of  the  railroad.  At* 
lantic  &  P.  Teleg.  Co.  v.  Chicago,  B.  L  &  P.  B.  Oow 
supra;  Southwestern  B,  Co.  v.  Southern  8c  A.  Tele^.. 
Co.  46  Q&.  43. 

And  a  special  authority  to  a  telegraph  company 
to  build  upon,  over  or  under  any  public  road,  street 
or  highway  is  to  be  construed  strictly  and  does  not 
authorize  construction  over  a  railroad.  Now  York 
City  &  N.  B.  Co.  v.  Central  U.  Teleg.  Co.  SI  Hon,  XLt, 
Lewis,  Bm.  Dom.  866w 

A.  403;  45  L.  R.  A.  223. 
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of  wa^  vrhich  it  could  assign,  the  grant  is  void 
as  against  public  policy. 

W,  [/.  Ttleg,  Oo.  ▼.  ^m.  XT.  TeUg.  O?.  66  Oa. 
160. 

Miller,  J,,  deliyered  the  opinion  of  the 
court: 

These  ten  cases  were  argued  together,  and  as 
they  present  substantially  the  same  questions, 
they  will  be  disoosed  of  in  one  opinion.  They 
are  all  bills  filea  by  separate  land  owners  in 
Baltimore  County  seeking  to  enjoin  the  "Amer- 
ican Telephone  &  Telegraph  Company  of  Bal- 
timore City,"  a  corporation  incorporated  un- 
der the  General  Corporation  Law  of  this  State, 
from  erecting  telegraph  poles,  and  constructing 
a  telegraph  or  telephone  line  of  wires  on  and 
over  the  lands  of  the  several  complainants. 
Eight  of  the  appeals  are  from  orders  granting 
preliminary  injunctions  upon  the  several  bills. 
It  is  well  settled  tbat  in  deciding  an  appeal 
from  such  an  order  this  court  can  look  only  to 
the  case  made  by  the  bill,  though  the  defend- 
ant is  required  to  file  an  answer  before  he  can 
appeal,  and  the  answer  must  appear  in  the  rec- 
ord.   Blackburn  v.  Craufurd,  22  Md.  447. 

The  question  then  is.  Does  each  of  these 
eight  several  bills  make  out  a  ease  for  the  gran^ 
fng  of  suoh  an  injunction? 

The  bills  all  aver  and  charge  in  substance 
that  the  defendant  Company  has  recently  de- 
posited large  and  heavy  poles  upon  the  lands 
of  the  comi)lainants  along  the  line  of  the  Mary- 
land Centra]  Railroad,  and  is  engaged  in  set- 
ting up  said  |)oles,  or  is  about  to  do  so,  without 
their  permission  or  consent;  tbat  the  erection 
of  these  poles  and  the  stringing  of  wires  there- 
on is  injurious  to  their  property  and  is  an  ap- 
propriation of  private  property  for  public  use 
without  compensation  or  tender  thereof  to  the 
complainants,  and  that  they  are  entitled  to  have 
the  defendant  restrained  and  enjoined  from 
erecting  said  poles  and  stringing  wires  thereon 
on  and  over  their  lands  until  it  has  acquired 
the  right  to  do  so  by  condemnation  of  the  lands 
for  such  use,  or  otherwise. 

We  have  no  doubt  as  to  the  sufficiency  of 
these  averments  or  of  the  Jurisdiction  of  a  court 
of  equity  to  grant  an  injunction  in  such  cases. 
A  corporation  created  for  the  purpose  of  trans- 
mitting messages  by  telegram  or  telephone  is, 
with  respect  to  its  right  to  construct  its  lines 
oyer  private  property,  just  as  much  subject  to 
the  provisions  of  art.  8,  §  40,  of  the  Constitu- 
tion as  is  a  railroad  or  any  corporation  clothed 
with  the  power  of  taking  private  property  for 

Siblic  use.  Lewis,  Eul  Dom.  §  172;  Mills, 
m.  Dom.  §  21. 

This  clause  of  the  Constitution  is  too  plain 
to  admit  of  any  doubt,  and  the  averment  that 
the  defendant  is  proceeding  or  threatens  to  pro- 
ceed to  construct  its  line  of  poles  and  wires  on 
and  over  the  complainants'  land  without  their 
leave  or  license,  and  without  paying  or  tender- 
ing to  them  compensation  for  the  use  of  their 
lands  for  this  purpose,  is  of  itself  enough .  The 
court  could  not  properly  refuse  an  injunction 
hi  the  face  of  such  averment.  The  nature  of 
the  damage  complained  of,  whether  irreparable 
or  not,  has  nothing  to  do  with  the  question 
when  thus  present^.  Wegtem  Maryland  R. 
Oo.  y.  Omng$,  15  Md.  199. 

We  shall  therefore  affirm  the  orders  appealed 
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from  in  these  eight  cases  without  considering 
the  question  whether  the  appeals  or  any  of  thenn 
should  be  dismissed  because  of  the  fact  tbat  the 
answers  of  the  defendant  are  not  under  its  cor- 
porate seaL 

In  the  other  two  oases  [those  of  Smith  and 
Mcintosh],  the  appeals  are  from  pro  forma  or- 
ders refusing  to  dissolve  the  injunctions  upon 
bills,  answers  and  proof.  In  these  cases  the 
defendant  corporation  in  its  answers  avers  that 
it  is  proceeding  to  construct  its  line  of  poles  and 
wires  along  and  on  the  right  of  way  of  the- 
Maryland  Central  Railway  Company,  under  a 
contract  with  that  company  made  on  the  29th 
of  April,  1889,  for  the  use  and  benefit  of  the 
railway  company  in  operating  and  running  its 
cars;  that  the  railway  company  has  the  right 
to  place  telegraph  poles  and  wires,  and  tele- 
phone wires  and  poles,  over  and  upon  its  right 
of  way  for  the  useand  operation  of  its  railrcrad,. 
and  as  many  as  may  be  necessary  for  operating^ 
its  road,  and  for  the  safety  of  the  public  wbcv 
travel  over  the  same,  for  the  purpose  of  facili- 
tating the  business  of  the  road,  and  increasing 
its  passenger  travel  and  freight  tonnage;  and 
that  the  railway  company  could  do  this  itself 
or  employ  some  other  company  to  do  it  for  it,, 
and  the  complainants  have  therefore  no  right 
to  interfere. 

These  answers  disclose  what  is  obviously  the 
real  controyersy  in  all  these  cases.  On  the  one 
side  the  land  owners  from  whom  the  railroad 
company  obtained  the  right  of  way  for  the 
construction  of  its  rHilroaa  insist  that  the  con- 
struction of  this  telegraph  and  telephone  line 
will  impose  an  additional  servitude  or  burden 
on  their  lands  for  which  they  are  entitled  to 
compensation,  and  that  the  line  cannot  be  con- 
structed until  the  corporation  or  corporations 
undertaking  its  construction  have  first  com> 
plied  with  the  requirement  of  the  Constitution 
in  regard  to  taking  private  property  for  public 
use.  On  the  other  hand  the  Telegraph  & 
Telephone  Company  contends  that  it  is  con- 
structing this  line  upon  the  right  of  wa^  of  the 
railroad  company  under  a  contract  with  that 
company  for  its  use  and  to  facilitate  the  opera- 
tion of  its  road,  and  to  increase  its  business, 
and  in  this  contention  it  is  aided  by  the  rail- 
road company.  The  right  to  construct  thia- 
line  has  also  been  placed  in  argument,  upon 
other  grounds  which  will  be  noticed  hereafter. 

Before  considering  the  facts  we  must  ascer- 
tain the  law  applicable  to  such  cases,  and  this- 
is  not  altogether  free  from  difficulty.  Not 
many  instances  have  occurred  in  which  land 
owners  have  asserted  such  claims,  and  the  cases 
in  which  the  precise  question  before  us  has 
been  raised  are  comparatively  few.  In  the 
most  recent  text  book  on  Eminent  Domain  it 
is  said:  "A  line  of  telegraph  on  a  railroad  right 
of  way  is  an  additional  burden  unless  con- 
structed for  the  use  of  the  railroad  company  in 
the  operation  of  its  road  and  dispatch  of  it» 
business."    Lewis,  Em.  Dom.  ^  141. 

In  Mills,  on  Eminent  Domain,  §  59.  the  au- 
thor approvingly  quotes  part  of  the  opinion  of 
the  court  in  W,  If,  Tdeg,  Co.  v.  RicK  19  Kan. 
517.  That  case  is  ako  referred  to  by  Lewis,, 
has  been  strongly  pressed  upon  our  attention,, 
and  therefore  requires  a  careful  examination. 
It  was  a  suit  by  aland  owner  against  the  West- 
ern  Union  Telegraph  Company  to  recover  danv 
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^^08  for  cutting  dowu  trees  on  his  land.  The 
trees  were  on  or  close  to  the  right  of  way  of 
the  Atchison,  Topeka  &  Sante  Fe  Railroad, 
and  wcic  cut  down  to  make  room  for  the  tele- 
graph poles  and  to  prevent  interference  with 
(he  telegraph  wires.  The  defendant  sought  to 
prove  that  ihe  telegraph  line  was  built  jointly 
by  it  and  the  railroad  company  under  an  ar- 
rangement for  its  joint  use  by  the  two  compa- 
nies, and  introduced  a  witness  to  prove  that  the 
line  of  telegraph  was  built  jointly  by  the  two 
<x)mpanies  for  the  use  of  the  railroad  company 
in  the  moving  of  its  trains  and  tbe  transaction 
of  its  business,  that  it  was  x)art  of  and  neces- 
sary to  its  business,  and  was  built  on  and  over 
the  right  of  way  of  the  railroad  company. 
The  lower  court  reiected  this  testimony,  and 
this  ruling  was  held  to  be  erroneous.  This 
was  the  sole  question  decided  and  in  deciding 
It  the  court  said:  "A  telegraph  line,  if  not  in- 
<dispensal)le  to  a  railroad,  tends  so  much  to 
facilitate  its  business,  and  to  the  speedy  and 
safe  running  of  its  trains,  that  the  railroad 
oompany  has  a  right  to  build  it,  to  use  its  right 
of  way  therefor,  and  to  remove  all  obstructions 
thereon  to  its  fullest  and  most  uninterrupted 
■and  beneficial  use.  Although  it  may  have  but 
an  easement  in  the  land,  and  that  easement 
limited  to  its  use  for  railroad  purposes,  yet  a 
telcf^raph  is  so  convenient,  if  not  indispensable, 
that  it  may  cut  down  every  tree  and  bush  on 
the  right  of  way  if  necessary  for  the  most  con- 
stant and  efficient  use  of  a  telegraph  line  built 
by  it  over  and  upon  such  right  of  way,  just  as 
it  may  dig  away  a  hill  or  nil  up  a  ravine  for 
the  sake  of  a  water  tank  or  a  station-house. 
By  so  doing  it  gives  the  adjacent  land  owner 
DO  claim  for  damages.  Such  use  is  contem- 
plated in  the  original  condemnation,  and  the 
damages  resulting  therefrom  are  part  of  the 
•damages  included  in  the  assessment  thereof. 
In  short,  the  railroad  company  may  use  its 
right  of  way  not  merely  for  its  track,  but  for 
any  other  build inp:  or  erection  which  reason- 
ably tends  to  facilitate  its  business  of  transport- 
ing freight  and  passengers,  and  by  such  use  in 
no  manner  transcends  the  purposes  and  extent 
of  the  easement,  or  exposes  itself  to  any  claim 
for  additional  damage  to  the  original  land 
owner.  So  tbn  if  the  railroad  company  had 
built  this  line  by  itself  and  independent  of  tbe 
-defendant  and  m  doing  so  had  only  cut  down 
trees  upon  its  right  of  way,  it  is  clear  that  the 
plaintiff  would  have  no  cause  of  action  there- 
for. Does  the  fact  that  it  took  a  partner  in  the 
oonstruction  and  use  of  the  telegraph  expose  it, 
or  such  partner,  to  any  liability  to  the  land 
owner  for  the  full  value  of  the  trees  cut  down 
upon  its  right  of  way?  We  think  not.  If  the 
Tailroad  company  could  build  by  itself  without 
liability,  it  did  not  assume  liability  by  build- 
ing with  another.  Whatever  it  could  do  and 
would  have  done  for  its  own  use  and  benefit, 
and  was  so  done,  was,  so  far  as  the  land  owner 
is  concerned,  damnum  absque  iiijvria,  no  mat- 
ter who  bore  the  expense;  or  perhaps,  more 
oorrectly,  it  was  damages  already  paid  for. 
We  do  not  question  that  every  additional  bur- 
den cast  upon  the  land  outside  of  the  purpose 
and  scope  of  the  ori^nal  easement,  no  matter 
in  whose  behalf,  gives  the  land  owner  new 
olaim  for  compensation.  But  such  compensa- 
tion is  limited  to  the  extent  of  the  additional 
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burden.  Of  course  if  the  trees  were  not  upon 
the  right  of  way,  it  is  immaterial  whether  the 
defendant  built  the  line  alone,  or  jointly  with 
the  railroad  company,  for,  in  the  latter  case, 
either  would  be  responsible  for  the  entire  dam- 
ages. We  cannot,  of  course,  pass  upon  this 
question  of  fact,  for  we  cannot  tell  what  the 
testimony,  if  admitted,  would  have  disclosed. 
It  is  enough  that  the  testimony  offered  ought 
to  have  been  admitted,  and  then  the  jury  in- 
structed that  if  the  facts  were  as  defendant 
sought  to  prove  them  to  be,  the  defendant  waa 
liable  for  only  the  damages  caused  by  tbe  ad- 
ditional burden,  if  any,  its  use  of  the  telegraph 
cast  upon  the  land." 

We  have  thus  quoted  this  opinion  at  length, 
because  it  is  a  vei7  clear  statement  of  the  law 
which  we  are  "willing  to  accept.  It  recognizes 
the  right  of  the  land  owner  to  compensation  for 
every  additional  burden  cast  upon  the  land  out- 
side the  scope  of  the  original  easement,  and 
that  whether  a  given  structure  creates  an  addi- 
tional servitude  is  a  question  of  fact,  depending 
on  the  circumstances  of  each  case  to  be  deter- 
mined'by  tbe  tribunal  having  jurisdiction  to 
try  the  same,  and  before  which  it  is  tried.  We 
cannot  adopt  the  view  taken  by  counsel  for  the 
appellant  that  this  question  must  in  all  cases 
be  determined  by  the  judgment  and  opinions 
of  the  railroad  officials  or  employes.  In  a  ( ase 
where  the  question  was  whether  a  certain 
building  was  a  necessary  building  within  the 
terms  of  a  railroad  charter,  that  question  waa 
determined  by  this  couit  itself  upon  proof  as  to 
the  character  of  the  building,  its  location  and 
the  purposes  for  which  it  was  constructed  and 
used.  Hamilton  v.  Annapolis  dt  E.  Ji,  Co,  1 
Md.  660. 

We  entertain  no  doubt  whatever  as  to  the 
right  of  a  railroad  company  to  construct  on 
and  over  its  right  of  way  a  telegraph  or  tele- 
phone line,  for  its  use  in  the  operation  of  its 
road  and  dispatch  of  its  business;  and  it  may 
do  this  by  itself,  or  may  employ  another  com- 
pany to  do  it,  or  may  do  it  conjointly  with 
another  company.  If,  then,  this  line  is  in 
process  of  construction,  or  is  about  to  be  con- 
structed over  the  right  of  way  of  this  railway 
company  in  ^ood  faith  for  ttie  use  and  benefit 
of  the  latter  m  the  operation  of  its  road  and  to 
facilitate  its  business,  or  is  reasonably  neces- 
sary for  that  purpose,  the  land  owners  have  no 
ground  of  complaint  because  such  use  of  their 
land  is  within  the  scope  of  the  original  ease- 
ment for  which  they  have  already  received 
compensation.  But,  on  the  other  hand,  if  this 
is  not  the  motive  for  its  construction,  and  the 
main  object  in  constructing  it  is  to  establish  an 
extensive  line  of  telegraph  and  telephone  com- 
munication through  this  and  other  States  for 
general  commercial  purposes,  for  the  use  and 
benefit  of  the  defendant,  and  such  a  line  is  not 
reasonably  necessary  for  the  purposes  of  the 
railroad,  then  It  will  l>e  a  new  easement  and 
put  a  new  and  additional  burden  upon  the  land 
for  which  the  owners  are  entitled  to  compensa- 
tion. This  question  will  be  decided  when  we 
come  to  consider  tbe  facts;  but  we  must  first 
notice  the  other  grounds  upon  which  the  right 
to  construct  this  line  is  sought  to  be  placed. 

By  an  Act  of  Congress,  approved  July  14, 
I860,  it  is  provided  among  other  things  "that 
any  telegraph  company    now  organized,  or 
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^hich  may  hereafter  be  organized  under  the 
laws  of  any  State  in  the  Union,  shall  have  the 
right  to  construct,  maintain  and  operate  lines 
of  telegraph  over  and  along  any  of  the  military 
-or  posi-roads  of  the  United  States,  which  have 
been  or  may  hereafter  be  declared  such  by  Act 
of  Congress,"  provided  such  lines  "shall  not 
be  so  constructed  as  to  interfere  with  the  ordi- 
nary travel"  on  such  roads,  and  provided  also 
"that  before  any  telegraph  company  shall  ex- 
ercise any  of  the  powers  or  privileges  conferred 
by  this  Act  such  company  shall  file  its  written 
acceptance  with  the  postmaster  general  of  the 
restrictions  and  obligations  required  by  this 
Act."  Congress  afterwards,  in  1872,  declared 
tdl  the  railroads  in  the  country  which  are  now. 
or  may  hereafter  be  in  operation  to  be  "post- 
roads.  There  is  nothing  in  these  records  to 
ahow  that  the  defendant  has  filed  its  acceptance 
of  the  Act  of  1866,  but  as  this  can  reaaily  be 
done  it  is  proper  we  should  give  our  views  of 
the  construction  and  effect  of  these  Statutes. 
We  cannot  suppose  it  was  the  intention  of  Con- 
gress by  these  enactments  (even  if  it  had  the 
power  to  do  so),  to  put  the  right  of  way  of 
oveiy  railroad  in  the  country  at  the  mercy  of 
the  telegraph  companies,  and  allow  the  latter 
to  use  them  for  the  construction  of  their  lines 
without  making  compensation  to  anyone  there- 
for. Such  a  construction  was  wholly  repudi- 
ated by  Judge  Drummond  in  the  case  of  Atlan- 
tic d  P.  Teleg,  Oo.  v.  Chicago,  B.  1.  dt  P.  R,  Co. 
4)  Biss.  158,  and  by  Judge  Harlan  in  Western 
Union  Teleg,  Oo.  ▼.  American  Union  Teleg.  Co, 
1)  Biss.  72.  In  the  latter  case  it  is  expressly 
said  that  under  this  Act  the  telegraph  compa- 
nies must  obtain  the  consent  of  the  owners  of 
the  right  of  way  or  condemn  the  same  for  tele- 
graph purposes  and  make  compensation  there- 
for. We  have  not  been  able  to  discover  that 
the  views  of  these  judges  on  this  point  have 
«ver  been  overrulea  by  the  supreme  court  in 
any  of  its  nimierous  decisions  on  this  Statute. 
On  the  contrary,  in  Peneacola  Teleg.  Co.  v.  West- 
ern Union  Teleg.  Co.,  96 U.  S.  1  [24  L.  ed.  70^1, 
that  court  said:  "This  Act  gives  no  foreign 
corporation  the  right  to  enter  upon  private 
property  without  the  consent  of  the  owner,  and 
erect  the  necessary  structures  for  its  business; 
but  it  does  provide  that  whenever  the  consent 
of  the  owner  is  obtained,  no  state  legislation 
aball  prevent  the  occupation  of  post-roads  for 
telegraph  purposes  by  such  corporations  as  are 
willing  to  avail  themselves  of  its  privileges;" 
and  again:  "No  question  arises  as  to  the  au- 
thority of  Congress  to  provide  for  the  appropri- 
ation of  private  property  to  the  uses  of  the 
telegraph  companies,  for  no  such  an  attempt 
has  been  made.  The  use  of  public  property 
alone  ia  granted.  If  private  property  is  re- 
quired, it  must,  so  far  as  the  present  legislation 
is  concerned,  be  obtained  by  private  arrange- 
ment with  its  owner.  No  compulsory  pro- 
ceedings are  authorized.  State  sovereignty 
under  the  Constitution. is  not  interfered  with. 
Only  national  privileges  are  granted." 

In  all  the  cases  in  the  supreme  court  where 
telegraph  companies  haveconstructed  their  lines 
on  the  right  oi  way  of  railroad  companies  in  the 
States,  they  appear  to  have  done  so  by  consent 
or  under  agreement  with  such  companies,  and 
in  none  of  them  has  the  question  as  to  the  right 
of  the  land  owner  to  compensation  for  the  addi- 
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tional  burden  thereof  cast  upon  his  land  arisen. 
We  have  always  understood  that  the  right  of 
way  of  a  railroad  chartered  by  and  lunning 
through  a  State  is  the  pnvate  property  of  the 
railroad  corporation,  and  that  the  land  through 
which  it  runs,  subject  to  the  easement  of  the 
railroad,  is  the  private  property  of  the  respec- 
tive land  owners,  and  we  cannot  understand 
how  Congress,  by  declaring  such  road  to  be  a 
"poet- road,"  can  deprive  either  the  railroad 
cor poi  ation  or  the  land  owners  of  these  property 
rights,  or  how  it  can  confiscate  them  for  the 
benefit  of  telegraph  companies;  nor  do  we  think 
it  was  the  intention  of  Congress  by  these  enact- 
ments to  do  any  such  thing.  W  hatever  may 
be  their  effect  in  other  respects,  we  think  it 
clear  they  are  not  susceptible  of  the  construc- 
tion, and  have  not  the  etf ect  sought  to  be  given 
them  by  counsel  for  the  appellant.  In  our 
judgment  they  do  not  give  a  telegraph  com- 
pany, when  it  proceeds  to  construct  Us  lines 
over  a  railroad  right  of  ^ay,  immunity  from 
the  resiriction  by  which  the  Constitutions  of  all 
the  States,  as  well  as  of  the  United  States,  have 
carefully  protected  the  owners  of  private  prop- 
erty when  taken  by  the  exercise  of  the  power 
of  eminent  domain.  In  our  opinion,  therefore, 
these  Acts  give  no  aid  to  the  defendant  in  re- 
gard to  the  question  now  before  us;  and  much 
less  does  the  subsequent  Act,  approved  June 
23, 1879,  which  is  also  relied  on.  This  latter 
Act  is  the  Appropriation  Bill  for  the  support 
of  the  army  for  the  fiscal  year  ending  June  30, 
1880,  and  in  a  paragraph  making  aiT  appropri- 
ation for  the  cost  of  telegrams  and  for  other 
purposes  a  clause  is  interjected  which  declares 
that  "telegrams  are  authorized  to  be  transmitted 
by  railroad  companies  which  may  have  tele- 
graph lines  and  which  shall  have  filed  their 
written  acceptance"  of  the  Act  of  1866.  "for 
the  government  and  for  the  general  public  at 
rates  to  be  fixed  by  the  government."  It  is  ob- 
vious this  clause  has  no  bearing  on  the  question 
now  under  consideration. 

Again,  it  is  contended  that  the  defendant  is 
empowered  to  construct  this  line  by  the  statute 
law  of  this  State,  and  cannot  be  restrained  from 
doinff  so  b^  injunction;  but  for  any  damaee 
done  to  private  property  thereby  the  owners 
must  seek  redress  by  an  action  at  law.  For 
this  position  reference  is  made  to  the  sections 
of  the  Code  relating  to  telegraph  companies. 
Code,  art.  23,  §$  222-226. 

All  that  need  be  s^id  in  regard  to  these  sec- 
tions is  that,  if  they  contain  any  provision  au- 
thorizing the  construction  of  telegraph  lines  on 
and  over  private  property  in  the  first  instance, 
and  then  requiring  the  property  owners  to  seek 
compensation  afterwards  by  an  action  at  law 
for  damages,  it  is  in  confiict  with  tbe  constitu- 
tional provision  referred  to,  which  requires  the 
just  compensation  agreed  upon  or  awarded  by 
a  jury  to  be  first  paid  "or  tendered,"  that  is  be- 
fore the  property  is  taken.  This  provision  of 
the  Constitution  is  of  course  controlling,  and 
that  it  applies  to  the  case  of  property  taken 
for  the  construction  of  telegraph  lines,  there 
can,  we  think,  be  no  reasonable  doubt,  for  we 
regard  it  as  now  well  settled  that  use  of  prop- 
erty for  this  pui-pose  is  a  "public  use."  "A 
telegraph  or  telephone  line,"  says  Lewis,  "de- 
signed for  the  service  of  the  public  and  subject 
to  regulation  by  the  Legislature,  is  a  public  use 
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for  which  property  may  be  taken."  Lewis, 
Em.  Dom.  §  172. 

The  term  "public  use"  says  Mills,  "is  flexible 
aod  caiiDot  be  coDfined  to  the  public  use  known 
at  the  time  of  the  framing  of  the  Constitution. 
All  improvements  that  may  be  made,  if  useful 
to  the  public,  may  be  encouraged  by  the  exer- 
cise of  eminent  domain.  Any  use  of  anything 
which  will  satisfy  a  reasonable  demand  for  fa- 
cilities for  transmission  of  intelligence  or  of 
commodities  would  be  a  public  use."  Mills, 
Em.  Dom.  §  21. 

The  good  sense  of  this  proposition  commends 
it  to  our  approval  and  we  adopt  it.  Casting  an 
additional  burden  for  such  a  purpose,  on  land 
already  subject  to  an  easement,  is  just  as  much 
taking  it  for  public  use  as  was  the  taking 
of  it  for  the  original  easement;  and  as  wc 
have  shown,  courts  of  equity  have  in  this  State 
jurisdiction  to  prevent  by  injunction  the  pros- 
ecution of  the  work  untu  the  compensation  is 
paid  or  tendered.  The  injunction  does  not,  of 
course,  prohibit  the  construction  of  the  work 
but  only  suspends  it  till  this  provision  of  the 
Constitution  has  been  complied  with. 

We  mtist  now  examine  tne  facts  disclosed  by 
the  records  in  these  two  cases,  for  the  purpose 
of  deciding  the  question  above  stated. 

**  The  Maryland  Central  Railway  Company" 
is  a  recent  successor  to  all  the  property,  rights 
and  franchises  of  "the  Baltimore  &  Delta  Kail- 
road  Company,  a  corporation  formed  under  the 
Act  of  1878,  chap.  195,  by  the  consolidation  of 
three  other  companies,  the  eldest  of  which  was 
incorporated  by  the  Act  of  186&,  chap.  814.  It 
has  also  acquired  the  property  and  franchises 
of  "The  Maryland  Central  Kaitroad  Company," 
which  was  mcorporated  by  the  Act  of  1867, 
chap.  121.  Its  road  is  a  smgle-track  narrow- 
gauge  railroad  running  through  Baltimore  and 
HHrford  Counties  from  Baltimore  City  to  the 
Village  of  Delta,  in  Pennsylvania,  close  to  the 
Maryland  line,  a  distance  of  forty-five  miles, 
which  was  not  completed  and  open  for  traffic 
throughout  its  entire  length  until  the  21st  of 
JanuaiT,  1884.  Three  grants  of  right  of  way 
through  complainants'  lands  were  made  in  1878 
and  lh79,  and  embrace  strips  of  varving  width, 
one  being  sixty-six,  one  forty  and  the  other 
thirty  feet.  All  the  grants  express  that  the 
land  is  to  be  used  "for  railroad  purposes  only," 
and  the  company  could  have  acquired  it  for  no 
other  purpose  by  condemnation. 

At  the  time  the  road  was  completed  it  had  a 
line  of  telegraph  poles  with  one  wire  thereon, 
which  had  been  constructed  by  Augustus  G. 
Davis  under  a  contract  with  the  company  dated 
the  8th  of  August,  1888.  By  this  contract 
Davis  agreed  to  construct  and  maintain,  at  his 
own  cost,  a  first-class  telegraph  line  "along  the 
right  of  way  from  Baltimore  to  Delta,"  the 

Eoles  to  be  thirty-five  feet  in  height,  and  to 
ave  thereon  "for  the  exclusive  use  of  the  com- 
pany, one  number-nine  galvanized  wire,"  and 
"to  furnish  one  set  of  telegraph  instruments  at 
every  railroad  station  on  the  line,"  as  the  com- 
pany may  direct,  and  where  it  may  have  a 
station  agent  or  operator  and  a  station  house. 
The  company,  on  its  part,  agreed,  among  other 
things,  to  permit  its  operators  to  transact  com- 
mercial telegraphic  business  on  this  line,  "until 
such  time  as  the  business  demands  or  necessi- 
ties" of  the  company  "may  require  the  exdu- 
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sive  use  of  said  wire,"  at  which  thne  Davi» 
agreed  "to  fumiah  another,  or  other  wire  or 
wires  for  such  business."  He  was  also  to  re- 
ceive the  entire  receipts  from  "  oommerdal 
business  for  five  years,  and  to  have  the  right  to 
place  on  the  poles,  at  his  own  cost,  as  many 
wires  for  telephone,  telegraph  or  other  pur- 
poses, as  he  may  require,  provided  he  did  not 
overburden  the  poles,  *  *or  render  them  unsafe 
for  the  wire  or  wires"  of  the  company.  It  waa 
also  agreed  that  at  stations  where  the  company 
has  no  operators  and  Davis  had  "an  operator 
or  telephones,"  the  company  shall  have  "free 
use  of  the  same,  or  either  of  the  same,  for  rail- 
road purposes  or  business. "  It  was  also  agreed 
that  the  wire  or  wires  designated  as  above  for 
the  use  of  the  company  suould  connect  not 
only  with  its  North  Avenue  station  in  Balti- 
more, but  with  such  city  oflSces  as  Davis  may 
establish,  he  to  deliver,' free  of  charge,  in  the 
city,  all  messages  relating  to  railroad  business." 
The  contract  was  to  continue  for  ten  years^ 
with  the  privilege  to  the  company  of  continu- 
ing it  for  another  ten  years,  or  of  discontinuing 
it  at  its  election;  but  if  discontinued  at  anytime, 
the  company  was  bound  to  purchase  the  line  of 
poles,  wires  and  instruments  used  for  its  rail- 
road business  at  a  valuation  to  be  fixed  by 
arbi tratora.  Finally  it  was  agreed  that  the  com- 
pany should  have  the  privilege,  "at  its  own  ex- 
pense, of  placing  an  additional  wire  upon  said 
poles  for  its  own  exclusive  railroad  business.'* 
With  this  line  thus  built  by  Davis,  and  with 
the  single  wire  thereon,  the  railway  company 
has  managed  the  running  of  its  trains,  and  con- 
ducted all  the  telegraphic  communication  nec- 
essary for  its  business  since  the  road  was  com- 
pleted to  the  present  time.  That  line  still  ex- 
ists, is  still  in  operation  performing  all  the 
necessary  work  of  the  company,  and  has,  with 
all  its  appurtenances  and  instruments,  been  as- 
signed and  transferred  to  the  railway  company 
by  the  contract  recently  made  with  the  deiena- 
ant.  There  was  and  is  no  mechanical  difficulty 
whatever  in  putting  on  these  poles  as  many 
wires  as  the  company  may  ever  need  for  its 
business  purposes,  and  its  financial  inability  to 
do  so,  or  to  employ  telegraph  operators  at  all 
its  stations,  has  notiiing  to  do  with  the  question 
we  are  to  decide. 

This  was  the  state  of  things  when  the  defend- 
ant Company  intervened.  It  took  out  its  Mary- 
land charter  on  the  19th  of  March,  1889,  and 
on  the  19th  of  April  following  made  the  con- 
tract with  the  railway  company.  By  this  the 
Davis  contract  is  annulled,  and  the  railway 
company  grants  to  the  defendant  the  right,  at 
its  own  cost,  "to  erect,  maintain  and  operate  a 
telegraph  and  telephone  line  upon,  over  aod 
along  the  line  of  railway  of  said  railway  com- 
pany between  the  City  of  Baltimore  and  the 
Village  of  Delta,  and  along,  upon  and  over  one 
side  solely  and  only  of  the  right  of  way."  By 
the  other  clauses  of  this  contract  there  is,  so 
far  as  we  can  discover,  after  a  careful  examina- 
tion of  them,  not  a  single  substantial  privilege 
granted  to  the  railway  company  which  it  did 
not  have  under  the  Davis  contract. 

Shortly  after  the  execution  of  this  contract 
the  defendant  commenced  placing  on  and  erect- 
ing along  this  right  of  way,  for  tne  purpose  of 
constructing  its  line,  pine  and  cedar  poles 
brought  from  Canada,  which  are  long,  heavy 
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and  large,  TaiyiDg  in  diameter  from  thirteen  to 
nineteen  inches.  These  poles  whenever  put  up 
have  arms  ten  feet  in  length  for  the  support  of 
wires,  and  are  notched  for  a  .number  of  other 
similar  arms.  It  is  obvious  that  a  structure  of 
this  cliaracter,  and  thus  equipped,  is  not  being 
put  up  in  order  to  subserve  or  promote  the 
business  purposes  of  this  railroad,  and  in  no 
sense  of  the  term  can  it  be  regarded  as  neces- 
sary, or  reasonably  necessary,  therefor. 

The  bills  charge  that  the  corporate  body 
called  "The  American  Telegraph  &  Telephone 
Company"  is  organized  for  the  purpose  of  es* 
tablidiing  lines  of  communication  at  long  dis- 
tances by  telegraph  and  telephone,  and  proposes 
to  do  business  between  the  City  of  New  York 
and  cities  south  of  it  This  charge  is  not  denied 
by  the  answers,  and  that  such  is  the  design  of 
those  engaged  in  the  prosecution  of  this  enter- 
prise, and  that  the  line  over  the  right  of  way 
of  this  railroad  is  to  be  but  a  link  in  the  chain 
of  such  communication,  we  have  no  doubt. 
This  is  shown  by  the  character  of  the  structure 
proposed  to  be  built,  by  the  testimony  showing 
who  are  the  corporators  in  the  Maryland  char- 
ter, and  who  own  its  stock,  as  well  as  by  the 
terms  of  the  contract  itself  made  with  the  rail- 
way company,  and  still  more  conclusively  by 
the  fact,  testified  to  by  one  of  the  witnesses, 
that  the  line  has  left  the  railroad  at  Forrest  Hill 
before  reaching  its  Delta  terminus,  and  is  being 
constructed  towards  another  town  in  Pennsyl- 
vania. We  think  it  clear  that  no  intelligent 
penon  can  read  these  records  without  coming 


to  the  same  conclusion.  Whether  it  be  true  or 
not  that  a  railroad  can  be  better  managed  us  to 
the  running  of  its  trains  by  the  telephone  than 
the  telegraph,  the  Davis  contract  provided  for 
the  use  of  telephones,  and  gave  the  railway 
company  the  free  use  of  them  whenever  they 
were  used  by  Davis.  Again,  assuming  that 
this  telegraph  and  telephone  line  would  be  a 
convenience  to  the  railway  company  and  save 
it  some  expense,  still  convenience  and  saving 
of  ezi>ense  do  not  meet  the  requirements  of  the 
law,  as  we  have  stated  it,  on  the  question  be- 
fore us. 

We  have  thus  considered  the  facts  and  cir- 
cumstances of  these  cases,  and  find  and  decide 
that  the  construction  of  this  new  and  additional 
line  will  impose  a  new  servitude  on  the  land  of 
these  complainants,  and  shall  therefore  affirm 
tbe  orders  appealed  from. 

Several  other  questions  are  presented  by  the 
briefs  of  counsel  and  have  been  to  some  extent 
argued  by  counsel,  but  the  views  we  have  ex- 
pressed render  it  unnecessary  to  notice  them  at 
length.  It  is  proper,  however,  to  say  that  if 
any  of  the  poles  of  this  line,  as  erected,  infringe 
upon  the  lands  of  the  complainants  outside  of 
tbe  railroad  right  of  way,  or  if  any  of  them 
have  been  g^iyed  or  stayed  by  wires  fastened  to 
trees  standing  on  such  land  out  of  such  right 
of  way,  these  facts  of  themselves  would  entitle 
the  complainants  to  an  injunction. 

Orders  affirmed  and  causes  remanded. 

Stone*  J.,  dissents. 

Petition  for  reargument  denied. 


RHODE  ISLAND  SUPREME  COURT. 


Phillip  8.  TAGGART  et  al. 

V. 

NEWPORT  STREET  R.  00. 
U-B.  I ) 

1.  A  proTlaioii  inthe  charter  of  a  atreet 
railway  company  requiring  publica- 
tion of  notice  to  abutters  upon  streets  in 
which  it  proposes  to  lay  its  tracks  a  certain  time 
before  their  location  does  not  require  the  inser- 
tion in  the  notice  of  a  designation  of  tbe  motive 
power  intended  to  be  used;  especially  where  an- 
other section  of  the  charter  requires  the  use  of 
such  motive  power  as  the  dtj  council  shall  dl- 


8.  A  location  of  the  tracks  of  a  street  rail- 
way company  under  authority  of  a  dty  ordinance 
permitting  the  use  of  horse  power  only  is  not  af- 
fected by  the  amendment  of  the  ordinance  so  as 
to  permit  the  use  of  electricity  and  the  accept- 
ance by  the  company  of  such  amendment. 

8*  A  charter  permittinfi^  a  street  rail- 
way company  to  nser  horse  or  other 
power  does  not  mean  other  animal  power,  but 
will  permit  the  use  of  electricity  as  a  motive 
power. 

4.  Where  authority  is  given  to  a  street 
raDway  company  by  one  section  of  its  charter  to 
use  electriolty  as  a  motive  power,  and  such  au- 
thority Is  broad  enough  to  permit  its  use  by 
means  of  any  system  of  application  which  is  ap- 
proved as  Buitable,  and  the  only  successful  way 
of  using  such  power  is  to  place  poles  upon  the 
aidewalka,  the  placing  of  poles  there  will  not  be 
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held  to  be  prohibited  by  a  subsequent  section  off 
the  charter  providinprthat  the  company  shall  not 
incumber  any  portion  of  the  streets  not  occupied 
by  its  tracks,  especially  where  such  provision  Is 
copied  from  tbe  charters  of  companies  authorized 
to  use  horse  power  only. 

6«  The  nse  of  electricity  by  a  street  rail- 
way company  as  a  motive  power  will  not  render 
its  use  of  the  street  an  imposition  of  an  addi- 
tional servitude  thereon  which  will  require  the 
making  of  additional  compensation  therefor  to 
the  owner  of  the  fee,  where  it  does  not  appear 
that  the  occupation  of  the  street  is  any  more  ex- 
clusive than  though  the  road  was  operated  by 
horse  power. 

0.  The  court  will  not  take  Judicial  no- 
tice that  electricity,  as  used  by  a  street  railway 
company  for  the  propulsion  of  its  cars,  is  dan- 
gerous. 

(January  18, 188a> 

BILL  in  equity  to  enjoin  the  erection  and 
maintenance  by  defendant  of  poles  and 
wires  upon  the  public  streets  of  tbe  City  of 
Newport  for  the  purpose  of  propelling  its  cars 
by  electricity.    Dismissed, 

Defendant  was  incorporated  April  24,  1885, 
with  the  corporate  name  of  the  Newport  llorse 
Railroad  Company. 

Its  charter  contained  the  following  provis> 
ions: 

"Sec.  2.  Notice  to  abutters  on  streets  or 
highways  in  which  it  may  be  proposed  to  lay 
the  traclis  of  said  corporation  shall  be  given  by 
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the  publication  in  one  or  more  newspapers  pub- 
lished in  said  City  of  Newport,  fourteen  days 
al  least  before  the  location  of  any  such  tracks, 
and  also  by  posting  in  three  public  places  in 
said  city  and  towns  aforesaid  notice  of  said  pro- 
posed location  fourteen  days  at  least  before  the 
same  shall  be  made." 

"Sec.  5.  Said  tracks  or  road  shall  be  oper- 
ated and  used  by  said  corporation  with  steam, 
horse  or  other  power,  as  the  councils  of  said 
cily  or  towns  may  from  time  to  time  direct,  and 
said  corporation  shall  have  power,  from  time 
to  time  and  at  all  times,  to  fix  such  rates  of 
fare  as  they  may  deem  expedient,  not  exceed- 
ing ten  (10)  cents  for  each  passenger  between 
any  two  points  on  said  road." 

''Sec.  7.  Said  corporation  shall  put  all  streets 
and  highways,  and  every  portion  thereof  over 
or  through  which  they  shall  lay  any  rails,  in 
condition  satisfactory  to  the  highway  authori- 
ties of  said  city  and  towns,  and  they  shall  keep 
and  maintain  in  repair  such  portions  of  the 
streets  and  highways  as  shall  be  occupied  by 
their  tracks,  and  shall  be  liable  for  any  loss  or 
injury  that  any  person  shall  sustain  by  reason 
of  carelessness,  neglect  or  misconduct  of  any 
of  its  agents  and  servants  in  the  management, 
construction  or  use  of  said  tracks  or  streets;  and 
in  case  any  damage  shall  be  recovered  against 
said  city  or  either  of  said  towns  by  reason  of 
any  such  misconduct,  defect  or  want  of  re- 
pairs, said  corporation  shall  be  liable  to  pay  to 
said  city  or  town  any  sums  thus  recovered 
against  them,  together  with  all  costs  and  rea- 
sonable expenditures  incurred  by  them  in  the 
defense  of  any  such  suit  or  suits  in  which  re- 
covery may  be  had,  and  said  corporation  shall 
not  incumber  any  portion  of  the  street  or  high- 
ways not  occupied  by  said  tracks. 

"Sec.  8.  Whenever  any  estate  abutting  on  a 
street  or  highway  upon  or  over  which  the  rails 
of  said  corporation  shall  be  laid  shall  be  injured 
thereby,  the  said  corporation  shall  be  liable  to 
pay  the  owner  or  owners  thereof,  the  damages 
thereby  occasioned  to  said  estate." 

The  corporate  name  of  the  company  was 
changed  to  "Newport  Street  Railway  Com- 
pany" by  Act  of  May  81,  1889. 

The  following  notice  was  given  under  sec- 
tion 2  of  the  Act  of  April  24,  1»85. 

NOTICE. 

Hearing  on  Location  op  Newport  Horse 

Railroad. 

The  Newport  Horse  Railroad  Company,  hav- 
ing presented  its  petition  to  the  city  council  of 
the  City  of  Newport  praying  for  permission  to 
construct,  maintain  and  use  a  railway  or  rail- 
ways with  convenient  single  or  double  tracks 
and  turnouts  for  cars  and  carriages,  to  be  used 
for  the  transportation  of  passengers  only,  upon 
and  over  the  streets  above  named,  and  crossing 
Thames  Street  and  Bellevue  Avenue,  notice  is 
hereby  given  that  there  will  be  a  hearing  upon 
said  petition  before  the  joint  standing  commit- 
tee on  streets  and  highways  at  the  council 
chamber  in  the  City  Hall  on  Wednesday,  Sep- 
tember 5,  1888,  at  8  o'clock  P.  M.,  at  which 
time  you  may  be  present  and  be  heard  in  rela- 
tion thereto. 

By  order  of  Committee  on  Streets  and  High- 
ways. Edward  Newton,  Chairman. 

Newport  R.  I.,  August  25.  1888. 
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On  January  24,  1889,  the  city  council  of 
Newport  passed  an  ordinance  by  which  the- 
Acts  relative  to  the  incorporation  of  the  defend- 
ant were  permitted  to  take  effect  within  the^ 
limits  of  the  city,  and  permission  was  granted  to 
it  to  locate  trucks,  to  oe  used  with  horse  power 
and  passenger  cars  only  in  certain  named 
streets,  and  regulations  as  to  the  use  of  the^ 
streets,  etc.,  were  established. 

On  March  5,  1889,  the  above  ordinance  was 
amended  so  as  to  permit  the  company  to  use  an 
ele(  trie  system  of  mo.ive  power  on  its  cars. 

Section  2  of  said  ordinance  was  as  follows: 

"Sec.  2.  Said  Railroad  Company  is  hereby 
authorized  to  erect  and  maintain,  under  the  di- 
rection of  the  joint  standing  committee  on 
streets  and  highways,  a  double  line  of  poles, 
one  line  on  each  siae  of  the  street,  in  all  of  the 
streets  and  highways  above  named  (except  a» 
hereinafter  provided)  for  the  support  of  its 
over-head  wires  used  in  connection  with  its 
electric  system  of  motive  power,"  etc. 

When  defendant  proceeded  to  erect  poles^ 
pursuant  to  the  above  ordinance  this  bill  was 
filed  by  certain  owners  of  property  on  streeta 
upon  which  the  poles  were  about  to  be  erected^ 
to  enjoin  it  from  so  doing. 

Messrs.  Jabien  L.  Daires*  Arnold. 
Green  and  Patrick  J.  Galvin  for  com- 
plainants. 

Messrs.  Francis  B.  Peckham  and  Da- 
rius Baker  for  respondent. 

DurfeCf  Ch,  J.^  delivered  the  opinion  of  the 
court: 

This  bill  is  broyght  by  the  complaiu<u]ts  as 
abutters  on  certain  streets  in  the  City  of  New- 
port, along  and  over  which  the  tracks  or  rails- 
of  the  defendant  Company's  street  railway  have 
been  laid.  The  object  is  to  have  the  Company 
enjoined  from  erecting  or  maintaining  certain 
poles  and  wires  in  the  streets  in  front  of  their 
estates.  Said  poles  were  erected  to  support 
said  wire  overpaid  tracks  for  the  conduction  of 
electricity,  which  is  used  as  a  motor  for  the 
passenger  cars  traversing  said  tracks.  Tha 
poles  are  placed  along  the  margins  of  the -side- 
walks of  said  streets  about  120  feet  apart,  and 
are  placed  so  by  permission  of  the  city  council 
of  the  City  of  Newport,  given  bv  ordinance. 

The  case  was  submitted  on  bill  and  answer, 
no  replication  having  been  filed.  The  bill  al- 
leges several  arounds  of  relief.  We  will  con- 
sider them  severally  as  alleged. 

The  first  ground  is  that  the  Company  did  not 
give  notice,  as  required  by  section  2  of  the  Act 
of  Incorporation.  Said  section  provides  for 
notice  to  abutters  to  be  given  by  publication 
and  posting  at  least  fourteen  days  before  the  lo- 
cation of  tracks  proposed  to  be  laid.  The  bill 
alleges  that  the  purpose  for  which  the  notice 
was  required  was  to  apprise  the  abutters  "of 
the  nature  and  extent  of  the  proposed  use  of 
the  streets  and  highways,"  and  to  afford  them 
an  opportunity  to  appear  before  the  city  and 
town  councils  having  power  over  (he  matter 
and  be  heard  in  relation  thereto.  The  bill  ad- 
mits that  a  notice  was  given  in  August  and 
September,  1888,  but  avers  that  it  was  defect- 
ive in  that  it  did  not  set  forth  that  any  other 
than  horse  power  was  intended  to  lie  used. 
The  answer  states  that  said  notice  did  not  refer 
to  the  matter  of  power,  and  maintains  that  any 
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reference  to  it  therein  was  unnecessary ,  since 
•ectioD  2  prescribes  notice  only  before  action 
In  reeard  to  the  location  of  the  tracks.  This  is 
80.  It  is  section  5  that  relates  to  the  power. 
That  section  provides  that  ''said  tracks  or  road 
shall  be  operated  and  used  by  said  corporation 
with  steam,  horse  or  other  power,  as  the  coun- 
cils of  said  city  and  towns  may  from  time  to 
time  direct."  ^o  notice  is  required  before 
such  direction. 

The  ordinance  in  regard  to  location  was 
passed  January  24,  1889.  It  permitted  the  use 
of  horse  power  only.  The  ordinance  permit- 
ting the  use  of  electricity  was  passed  March  5, 
1889.  It  seems  to  us  that  the  latter  ordinance 
was  clearly  authorized  by  section  5  in  the  words 
above  quoted.  The  previous  location  of  the 
tracks  was  not  affected  thereby. 

The  second  ground  alleged  is  that  the  right 
to  use  electricity  is  not  given.  The  language 
in  reganl  to  the  power  to  be  used  \s  that  above 
quoted,  namely,  that  the  road  shall  be  operat- 
ed "with  steam,  horse  or  other  power  as  the 
councils  of  said  city  and  towns  may  from  time 
to  time  direct"  The  complainants  contend 
that  the  word  "bteam"  must  be  struck  out  be- 
cause it  has  been  decided  that  steam  cannot  be 
used  without  compensation  to  the  owners  of 
the  fee  for  the  new  servitude  imposed,  and  no 
compensation  is  provided  for,  and  because, 
"steam"  beiug  struck  out,  "otber  power"  must 
be  construed  to  mean  other  power  similar  to 
horse  power,  t.  e,,  other  animal  power.  We 
do  not  find  the  argument  convincing.  Allow- 
ing that  'steam"  must  be  struck  out  for  the 
reasoc.  given,  it  does  not  follow  in  our  opinion 
that  "oibei  power"  must  be  construed  to  moan 
other  aniiiid  power.  Horse  power  is  the  only 
animal  power  which  has  ever  been  used  for  the 
traction  of  street  railway  cars  in  our  northern 
cities,  and  it  is  the  only  animal  power  which 
could  have  occurred  to  the  General  Assembly 
as  fit  to  be  used.  The  suggestion  that  "other 
power"  may  mean  mules  cannot  be  entertained. 
The  Act  of  Incorporation  was  passed  in  the 
winter  of  1885,  when  the  idea  that  electricity 
might  be  brought  into  use  as  a  motor  was  al- 
ready familiar,  and  nothing  seems  more  prob- 
able than  that  the  words  "other  power"  were 
inserted  with  a  view  to  its  possible  employment. 
We  do  not  think  the  second  ground  valid. 

The  third  ground  h  that  the  erection  of  the 
poles  on  the  sidewalks  is  in  effect  prohibited 
by  the  Act  of  Incorporation.  The  seventh  sec- 
tion, which  relates  to  the  repairs  of  the  street 
where  the  tracks  are,  and  to  damages  for  neg- 
ligence on  the  part  of  the  Compnny,  concludes 
as  follows,  to  wit;  "And  said  corporation 
shall  not  incumber  any  portion  of  the  streets  or 
highways  not  occupied  by  said  tracks."  The 
poles  are  certainly  in  a  portion  of  the  streets 
not  occupied  by  the  tracks;  but  do  they  incum- 
ber that  portion,  in  the  meaning  of  the  word  as 
it  is  used?  To  incumber,  according  to  Web- 
ster, is  "to  impede  the  motion  or  action  of,  as 
with  a  burden;  to  weigh  down;  to  obstruct, 
embarrass  or  perplex."  To  incumber,  as  used 
in  said  section  7,  doubtless  means  to  obstruct 
or  hinder  travel  by  putting  tbings  in  the  way 
of  it.  The  poles  are  very  slightly  in  the  way  of 
travel,  being  placed  as  hitching  posts,  lamp- 
posts, electric-light  poles,  telegraph  and  tele- 
phone poles  are  placed,  near  the  front  margins 
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of  the  sidewalks.  We  are  not  inclined  to  say, 
however,  that  they  do  not  incumber  because 
they  are  placed  as  they  are,  but  only  that  it 
does  not  follow  that  they  incumber  because 
they  are  so  placed.  Take,  for  instance,  a  lamp' 
post  or  an  electric  light  pole.  It  is  slightly  in 
the  way,  and,  if  it  served  no  useful  purpose  m 
regard  to  the  street,  might  justly  be  deemed  to 
incumber  it.  But  it  supports  a  lump,  or  aa 
electric  light,  which  illuminates  the  street  at 
night  and  so  improves  the  street  for  its  proper 
uses.  It  is  not,  therefore,  an  incumbrance  in 
any  proper  sense  of  the  word.  The  real  ques- 
tion is,  as  it  seems  to  us,  whether  the  words- 
"And  said  corporation  shall  not  incumber  any 
portion  of  the  streets  or  highways  occupied  by 
said  tracks,"  were  intended  to  restrain  the  ciiy^ 
council  of  the  City  of  Newport  from  authoriz- 
ing the  use  of  electricity  for  a  motor  in  th&- 
manner  in  which  it  is  used  by  the  Company. 

We  have  already  decided  that  the  council 
has  power  by  section  5  to  authorize  the  use  of 
electricity,  so  that  the  question  relates  only  to^ 
the  manner  of  using,  and  is,  whether  the  coun- 
cil has  power  to  authorize  the  use  in  said  man- 
ner. It  seems  to  us  that  the  provision  that  the 
tracks  or  road  shall  be  operated  by  "steam, 
horse  or  other  power,  as  the  councils  of  said 
city  and  towns  may.  from  time  to  time  direct," 
is  broad  enough  to  empower  said  councils  not 
only  to  authorize  the  use  of  electricity  as  a 
motor  but  also  to  authorize  its  use  by  means  of 
an^  system  of  application  which  it  approves  aa- 
suitable;  audit  further  seems  to  us  that  the 
concluding  words  of  section  7  have  their  full 
meaning  when  applied  to  the  Company  acting 
of  itself,  without  extending  them  to  city  and 
town  councils  acting  under  section  5  or  to  the 
Company  acting  under  said  section  as  author- 
ized by  such  councils.  It  appears  that  said 
concluding  words  were  copied  from  charters 
of  street  railway  companies  which  were  only 
authorized  to  use  horse  power,  and  in  which 
of  course  they  could  have  had  no  such  appli- 
cation hs  is  here  contended  for.  It  also  appears 
from  the  allegations  of  the  answer  that  the 
mode  of  using  electricity  which  has  been  adopt- 
ed is  the  only  mode  in  which  it  can  be  success- 
fully used  by  the  Company  for  the  operation 
of  the  road.  These  are  things  which  confirm 
our  view.  Our  conclusion  is  that  the  power 
conferred  by  section  5  is  not  qualified  by  the 
concluding'  words  of  section  7,  and  that  the 
poles  complained  of,  having  been  erected  under 
section  5  as  part  of  the  apparatus  for  supplying 
the  mil  way  with  its  moiive  power,  are  to  be 
regarded,  not  as  incumbering  the  streets,  but 
as  ministering  to  their  uses  and  as  increasing 
the  facilities  for  travel  which  they  afford  to  the 
public. 

The  fourth  ground  alleged  is  that  if  the  Act 
of  Incorporation  authorizes  the  use  of  electric- 
ity for  the  operation  of  said  street  railway  and 
the  erection  of  the  poles  as  ancillary  thereto,  it 
is  unconstitutional  and  void  because  it  author- 
izes the  imposition  of  an  additional  servitude 
upon  the  streets  without  providing  for  any  ad- 
ditional compensation  to  the  owners  of  the  fee 
of  said  street.  We  think  it  is  settled  by  the 
greater  weight  of  decision  that  a  railroad  con- 
structed in  a  street  or  highway  and  operated 
by  steam  in  the  usual  manner  imposes  a  new 
servitude  and  entitles  the  owner  of  the  fee  to* 
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4111  additinnal  compenRation,  but  that  a  stieet 
railway  operutcd  by  horse  power,  as  such  street 
railways  are  <  rdinarily  operated,  does  Dot  im- 
pose aDy  new  servitude  and  does  not  entitle  the 
owner  of  the  fee  to  any  additional  compensa- 
tion. Mills,  Em.  Dom.  §  205  and  cases  cited; 
Angell,  Highways,  g  91  d,  note  1  and  cases 
«ited;  NetoeU  v.  Minneapolis,  L.  dk  M.  R.  Co. 
M  Minn.  112:  also  25  Am.  Law  Reg.  N.  S.  481, 
And  cases  cited  in  the  note. 

The  distinction  is  often  stated  as  a  distinction 
between  steam  and  horse  railroads,  but  the  dis- 
tinction properly  rests,  not  on  any  difference  in 
motive  power,  but  in  the  different  effects  pro- 
•duced  by  them  respectively  on  the  highways 
•or  street's  which  they  occupy.  A  steam  rail- 
road is  held  to  impose  a  new  servitude,  not  be- 
•cause  it  is  operated  b^  steam,  but  because  it  is 
«o  operate  as  to  be  incompatible  with  the  use 
of  the  street  In  the  other  usual  modes,  or,  in 
other  words,  so  as  practically  to  exclude  the 
visual  modes  of  use.  Pierce,  Railroads,  284 
A  steam  railroad  on  a  street  so  operated  as  to 
be  consistent  with  the  use  of  the  street  in  the 
usual  modes  has  been  held  not  to  impose  a  new 
servitude.  Newell  v.  Minneapolis,  L.  cfc  M.  R, 
Co.  supra:  Fulton  v.  STiort  Route  Railway 
Transfer  Co.  86  Ky.  640. 

It  is  not  the  motor,  but  tbe  kind  of  occupa- 
tion, whether  practically  exclusive  or  not, 
which  is  the  criterion.  Briggs  v.  Lewiston  A 
A.  Horse  R.  Co.  79  Me.  868,  4  New  Eng.  Rep. 
4lf46. 

A  steam  railroad,  as  ordinarily  operated,  it 
bas  been  said,  comes  into  serious  conflict  with 
(he  usual  modes  of  travel,  and  is  a  perpetual 
embarrassment  to  them,  in  greater  or  less  de- 
^ee  according  as  the  business  of  the  railroad  is 
greater  or  lessor  as  the  tunning  of  the  trains  is 
more  or  less  freqtient;  whereas  tbe  ordinary 
street  railway,  instead  of  adding  a  new  servi- 
tude to  the  street,  operates  in  furtherance  of 
its  original  uses,  and,  instead  of  being  an  em- 
barrassment, relieves  the  pressure  of  local  busi- 
ness and  local  travel.  Grand  Rapids  dh  I.  R. 
Co.  V.  Heisel,  88  Mich.  62.  See  also  Atty-Gsn. 
y.  Metropolitan  R  Co.  125  Mass.  515;  Citizens 
Coach  Co.  V.  Camden  •Horse  R  Co.  931^.  J.  Eq. 
«67;  miiott  V.  Fair  Haven  dt  W.  R.  Co.  32 
Conn.  579;  Hdbart  ▼.  Milwaukee  City  R.  Co. 
37  Wis.  194. 

The  only  considerable  ptivile^  which  the 
horse-car  has  over  other  vehicles  is  that,  being 
conflned  to  its  tracks,  it  cannot  turn  aside  for 
other  vehicles,  while  they  are  forced  to  turn, 
aside  for  it;  but  this  is  an  iocidental  matter,  in- 
sufficient to  make  the  horse  railroad  a  new  ser- 
vitude. fSiea  V.  Potrero  dh  B.  V.  R.  Co.  44  Cal. 
414. 

The  street  railway  here  complained  of  is  op- 
erated neither  bv  steam  nor  horse  power,  but 
by  electricity.  It  does  not  appear,  however, 
that  it  occupies  the  streets  or  highways  any 
more  exclusively  than  if  it  were  operated  by 
horse  power.  The  answer  avers  that  "electric- 
ity, besides  bein?  as  safe  and  as  easily  managed 
as  horse  power  for  the  propulsion  of  street  cars, 
is  more  quiet,  more  cleanly  and  more  oouveni- 
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ent  than  horses,  both  for  residents  on  the  streets 
used  by  said  cars  and  for  the  public  generally, 
and  also  causes  much  less  wear  and  injury  to 
the  streets  and  highways  than  Is  occasioned  by 
street  cars  of  which  horses  are  the  motive 
power. "  These  avermen ts,  the  case  being  heard 
on  bill  and  answer,  must  be  taken  as  true.  We 
see  no  reason  to  doubt  their  truth.  It  is  urged 
that  electricity  is  a  very  dangerous  force,  and 
that  the  court  will  take  Judicial  notice  of  its 
dangerousness.  The  court  wiU  take  judicial 
notice  that  electricitj  developed  to  some  hi^h 
degree  of  intensity  is  exceedingly  dangerous, 
and  even  fatally  so,  to  men  or  animals  when  it 
is  brought  in  contact  with  them,  but  the  court 
has  no  judicial  knowledge  that,  as  used  by  the 
defendant  Company,  it  is  dangerous.  The  an- 
swer denies  that  it  is  dangerous  to  either  life 
or  property.  It  is  also  urged  that  the  cars, 
moving  apparently  without  the  application  of 
external  force,  alarm  and  frighten  horses. 
This,  so  far  as  it  is  alleged  in  tbe  bill,  is  denied 
in  the  answer.  We  see  no  reason  to  suppose 
that  this  form  of  danger  is  so  great  that,  on  ac- 
count of  it,  the  railway  should  be  regarded  as 
an  additional  servitude.  The  answer  alleges 
that  a  great  many  street  railways,  operated  by 
electricity,  in  the  same  manner  as  the  railway 
of  the  defendant  is  operated,  are  in  use  in  va- 
rious towns  and  cities  in  different  States,  and 
that  many  others  are  in  process  of  construc- 
tion. 

Reference  has  been  made  to  cases  which  hold 
that  telegraph  or  telephone  poles  and  wires 
erected  on  streets  or  highways  constitute  an 
additional  servitude,  entitling  the  owners  of  tbe 
fee  to  additional  compensation,  and  from  these 
cases  it  is  urged  that  the  railwav  here  com- 
plained of  is  an  additional  servitude  by  reason 
of  the  poles  and  wires  which  communicate  its 
motive  powers.  There  are  cases  which  hold  as 
stated,  and  there  are  cases  which  hold  other- 
wise. But  assuming  that  telegraph  and  tele- 
phone poles  and  wires  do  create  a  new  servi- 
tude, we  do  not  think  it  follows  that  the  poles 
and  wires  erected  and  used  for  the  service  of 
said  street  railway  likewise  create  a  new  servi- 
tude. Telegraph  and  telephone  poles  and  wires 
are  not  used  to  facilitate  the  use  of  the  streets 
where  they  are  erected  for  travel  and  trans- 
portation, or,  if  so,  very  indirectly  so;  whereas 
the  poles  and  wires  here  in  question  are  directly 
ancillary  to  the  uses  of  the  streets  as  such,  in 
that  they  communicate  the  power  by  which 
the  street  cars  are  propelled. 

It  has  been  held,  for  reasons  which  we  con- 
sider irrefragable,  that  a  telegraph  erected  by 
a  railroad  company  within  its  location  for  the 
purposes  of  its  railroad,  to  increase  the  safety 
and  efficiency  thereof,  does  not  constitute  an 
additional  servitude,  but  is  onl^  a  legitimate 
development  of  the  easement  onginally  orcan- 
ized.  Western  U.  Teleg.  Co.  y.  Rich,  19  Kan. 
517. 

Our  conclusion  is  that  the  complainants  are 
not  entitled  to  the  relief  prayed  for  on  the 
ground  alleged,  and  that  ths  biU  be 
with  costs,  . 
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A  letter  ftfmi  one  ezpeetinfir  ^  cotuAgn,' 
ment  of  i^^oods  for  sale  on  commiEsion  to  a 
bank,  stating  that  the  writer  will  honor  the  con- 
siffnor^s  drafts  with  bill  of  lading  attached,  must 
be  read  in  the  light  of  a  usage  of  trade  known  to 
both  pcuiies  for  the  consignor  to  draw  for  an 
amount  not  exceeding  three  fourths  of  the  value 
of  the  consigned  goods,  and  will  render  the  writer 
liat)le  only  for  such  amount. 

(March  17, 1B90.) 

TERROR  to  the  Court  of  Common  Pleas, 
jlA  No.  4,  of  Philadelphia  County  to  review  a 
judgment  in  favor  of  plaintiff  in  an  action  to 
recover  the  amount  of  certain  drafts  which 
plaintiff  had  cashed  in  reliance  upon  an  alleged 
promise  by  defendants  to  honor  them.  Be- 
vened. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  Frank  P.  Prichard  and  John 
'O.  Johnson  for  plaintiffs  in  error. 

Messrs.  J.  Leverinff  Jones*  Hampton 
Ifc  Carson  and  Alfred  I.  Phillips*  for  de- 
fendant in  error: 

A  promise  to  accept  a  draft  to  be  drawn  in 
the  future,  describing  it  with  reasonable  cer- 
tainty, is  equivalent  to  an  actual  acceptance. 

Coolidge  v.  Payson,  15  U.  S.  2  Wheat.  66  (4 
L.  ed.  Id5);  Steman  v.  Harrison,  42  Pa.  49; 
SpatUding  v.  Andrews,  48  Pa.  411. 

The  payer  of  a  draft  is  not  bound  to  see  that 
an  acceptor  receives  a  consignment  intended  to 
-cover  the  draft,  although  he  knew  that  the  ac- 


ceptance was  given  on  the  sole  faith  and  credit 
of  the  shipment. 

Craig  v.  Sibbett,  16  Pa.  288;  Bockoten  v. 
Bank,  11  W.  N.  0.  570. 

The  words  "with  bill  of  lading  attached," 
added  to  the  acceptance,  are  intended  to  mark 
the  transaction  or  serve  some  purpose  between 
the  drawer  and  acceptor,  but  do  not  concern 
the  payee. 

Tassey  v.  Church,  4  Watts  &  8.  846;  Mer- 
chants  Bank  v.  Qriswold,  72  N.  Y.  472;  Goff- 
man  v.  Campbell,  87  111.  99;  Cnited  States  ▼ 
Bank  of  Metropolis,  40  U.  8.  15  Pet.  896  (10  L. 
ed.  781). 

McCoIlum,  t/l, delivered  the  opinion  of  the 
court: 

The  defendants  were  engaged  in  the  business 
of  receiving  and  selling  wool  oi^  commission, 
in  the  City  of  Philadelphia,  and  James  R.  Reid 
was  a  shipper  of  wool,  doing  business  at  Butte, 
Montana.  On  the  28d  of  May,  1887,  the  de- 
fendants wrote  to  the  plaintiff  as  follows: 
"We  expect  to  have  some  business  with  Mr. 
Jas.  R.  Reid  when  the  wool  season  opens,  in 
which  case  we  will  honor  his  drafts  with  bill 
lading  attached." 

On  the  12th  of  August,  1887.  the  plaintiff 
cashed  Reid's  draft  on  the  defendants  for 
$4,007.80  with  bill  of  lading  attached  for 
22,285  lbs.  of  wool  shipped  by  Reid  to  defend- 
ants at  Philadelphia,  and  on  the  next  day  a 
like  draft  for  $2,752.97  with  a  like  bill  of 
lading  attached  for  14,951  lbs.  of  wool.  The 
defendants  refused  to  honor  these  drafts,  or  to 
receive  the  wool  described  in  the  bills  of  lading 
attached,  on  the  ground  that  Reid  in  drawing 
drafts  for  these  amounts  had  exceeded  his  au- 
thority. The  drafts  with  the  bills  of  lading 
attached  were  returned  to  the  plaintiff,  and  at 


NOTB.— Bfll  of  exchange  or  draft;  acceptance. 

The  acceptance  of  a  bill  of  exchan^^  is  the 
-drawee^s  agreement  to  pay  it  when  It  falls  due. 
Oallairher  v.  Nichols,  00  N.  Y.  438;  Bay  v.  Faulkner, 
TS  nx.  400;  Byles,  Bills,  187;  Chitty,  Bills  and  Notes, 
ZIB;  Bouvler,  L.  Diet. 

It  Is  a  promise  to  pay  it  aooordlnff  to  Its  terms. 
Bonnell  v.  Mawha,  87  N.  J.  L.  200. 

A  promise  to  accept  may  be  enforced  as  a  valid 
-contract.  Mason  v.  Dousay,  85  DL  424;  Disseil  v. 
Lewis,  4  Ifich.  4fiO;  Bank  of  Rutland  v.  WoodrulT,  84 
Vt8». 

An  afirreement  for  an  acceptance  is  equivalent  to 
an  acceptance  if  it  describes  the  bill  particularly, 
and  if  the  bill  be  taken  on  the  faith  of  it  Coolidge 
V.  Payson,  15  IT.  S.  2  Wheat.  66  (4  L.  ed.  185);  Paysun 
V.  CooUd^  2  Gall.  233;  Russell  v.  Wifrglo,  2  Story, 
^13;  Wildes  v.  Savage,  1  Story,  22;  Read  v.  Marsh,  6 
B.  Mon.  8;  Crowell  v.  Yan  Bibt>er,  18  La.  Ann.  637; 
Banorsee  v.  Hovey,  6  Mass.  U;  Murdock  v.  Mills,  11 
Met.  6;  Goodrich  v.  Be  Forest,  15  Johns.  6:  Bums  v. 
Rowland,  40  Barb.  866;  Bayard  v.  Lathy,  2  McLean, 
462:  Steman  v.  Harrison,  42  Pa.  49;  Ulster  Oo.  Bank 
V.  McFarlan,  6  Hill,  432;  Ontario  Bank  v.  Worthinff- 
ton.  12  Wend.  698;  Bank  of  Michigan  v.  Ely,  17 
Wend.  508;  Osssel  v.  Bows,  1  Blatchf .  835;  Storer  v. 
Logan,  9  Masa.  65;  Jones  v.  Oouncil  Bluffs  Branch 
Bank,  84  Bl.  813. 

A  letter  promising  payment  of  a  bill  amounts  to 
an  acceptance  (Wynne  v.  Raikes,  6  East,  514i;  or 
« telegram.    Whflden  t.  Merchants  &  P.  Nat.  Bank, 


64  Ala.  1;  Fast  Nat.  Bank  v.  Clark,  61  Md.  401;  Oen- 
tral  Sav.  Bank  v.  Richards,  109  Mass.  418;  Coffman 
V.  Campbell,  87  BL  96. 

An  agreement  on  the  part  of  a  stranger  to  the 
bill  to  pay  it  at  maturity  if  the  drawee  does  not  is 
an  acceptance  for  honor  or  an  acceptance  supra 
protest.  1  Randolph,  Com.  Paper,  S  5;  Jackson  v. 
Hudson,  2  Gamp.  447;  Byles,  Bills,  190.  See  also 
Markham  v.  Hazen,  48  Ga.  570;  Walton  v.  Williams, 
44  Ala.  847;  May  v.  Kelly,  27  Ala.  487;  Jenkins  v. 
Hutchinson,  13  Q.  B.  744;  Bavls  v.  Clarke,  6  Q.  B.  16; 
Lewin  v.  Brunetti,  Lutw.  871  (FoL  886);  Brunettl  v. 
Lewin,  Garth.  129. 

Letters  of  credit 

A  letter  requesting  one  person  to  make  advances 
to  a  third  person  on  the  credit  of  the  writer  is  a  let- 
ter of  credit  Mechanics  Bank  v.  New  York  &  N. 
H.  R.  Co.  4  Buer,  480,  18  N.  Y.  600;  Birckhead  v. 
Brown.  5  Hill,  634;  Story,  Bills,  1 460;  2  Baniel,  Neg. 
Inst.  800. 

The  liability  of  one  who  accepts  or  agrees  to  ac- 
cept a  bill  is  governed  by  the  law  of  the  place  of  ac- 
ceptance. Boyce  v.  Edwards,  29  U.  S.  4  Pet.  Ill  (7 
L.  ed.  799);  Scudder  v.  Union  Nat.  Bank,  91  U.  S. 
406  (23  L.  ed.  245).  Compare  Lonsdale  v.  Lafayette 
Bank,  18  Ohio,  126.  See  note  to  Hopps  v.  Savage 
(Md.)  1  L.  R.  A.  648. 

Agreement  to  accept  promise  by  telegram .  Lind* 
ley  y.  First  Nat.  Bank,  2  L.  R.  A.  709, 7a  Iowa» 
628L 
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Keid's  instance  the  bills  of  lading  were  for- 
'warded  to  Justice  Bateman  &  Co.,  wool  mer- 
chants in  Philadelphia,  who  had  them  indorsed 
by  the  consii^nees,  delivered  them  to  the  car- 
rier, received  the  wool  described  in  them  and 
sold  it  in  the  market  for  its  full  value.  The 
proceeds  of  this  sale  were  received  by  the  plain- 
tiff and  were  $1,430.83  less  than  the  amount 
called  for  by  the  drafts.  This  action  was 
brought  to  recover  (he  difference. 

The  rights  of  the  parties  depend  on  the 
proper  construction  of  the  defendants'  letter. 
The  plaintiff  contends  that  it  constituted  an 
undertaking,  on  their  part,  to  honor  all  drafts 
which  Reid  might  draw  upon  them,  with  bill 
of  lading  attached,  without  regard  to  the  value 
of  the  consignment. 

It  is  averred  in  the  affidavit  of  defense  that 
the  plaintiff  knew  that  the  business  referred  to 
in  this  letter  was  the  shipping  of  wool  for 
sale  on  commission;  that  it  was  a  usage  of  the 
trade  for  the  shipper  when  he  consigned  the 
wool  to  his  factor,  to  draw  on  the  latter  for  any 
amount  not  exceeding  three  fourths  of  the 
value  or  selling  price  of  the  wool  at  the  time 
of  its  arrival  at  the  place  of  its  destination,  and 
for  the  factor  to  make  advances  on  the  wool 
by  paying  these  drafts.  It  is  further  averred 
that  '*it  was  understood  by  the  plaintiff  that 
the  drafts  to  be  honored  by  the  defendants 
were  to  be  honored  on  the  security  of  the  wool, 
bills  of  ladiuiT  for  which  were  attached  to  the 
drafts,  and  were  not  to  exceed  in  amount  the 
customary  advances  on  such  wool." 

A  usage,  if  known  to  the  parties  to  a  trans- 
action to  which  it  relates,  is  obligatory,  and, 
unless  excluded  by  the  terms  of  the  contract, 
enters  into  and  is  regarded  as  a  part  of  it,  as 
much  as  though  it  had  been  written  therein. 
Stultz  V.  Dickey,  5  Binn.  287;  EursJi  v.  North, 
40  Pa.  241. 

It  is  admissible  to  add  incidents  to  a  contract 
which  are  not  inconsistent  with  its  terms,  and 
to  ascertain  the  intention  of  the  parties  in  ref- 
erence to  matters  about  which  the  contract  is 
silent.  Clarke's  Browne,  Usages  and  Customs, 
p.  167. 

The  usage  described  in  the  affidavit  is  not 
unreasonable  or  in  conflict  with  positive  law. 
It  does  not  contradict  the  terms  of  the  instru- 
ment on  which  the  plaintiff  relies,  but  it  ex- 
plains them  and  gives  effect  to  the  intention  of 
the  parties.  The  letter  of  the  defendants  must 
be  read  in  the  li^ht  of  the  usage  known  to  the 
parties  and  applicable  to  the  transaction  be- 
tween them.  When  so  read  it  is  fatal  to  the 
plaintiff's  claim  for  the  overdraft. 

We  think  the  affidavit  presents  a  good  de- 
fense to  the  action. 

Judgment  reversed,  and  procedendo  awarded, 

Clarky  J.,  absent. 


Patrick   McCDLLOUGH,    Committee,   etc., 
of  Thomas  J.  McAneny,  a  Lunatic,  Appt., 

V, 

EXPRESSMEXS'  MUTUAL  BENEFIT  AS- 
SOCIATION of  Pennsylvania. 


(. 


Pa. 


.) 


The  insanity  of  a  member  of  a  t>pnpflt  podety 
briugs  him  within  tlie  provisious  ot  itn  ruie  that 
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every  member  who,  through  sicknem  or  other 
disability.  Is  unable  to  follow  his  usual  business 
or  some  other  oooupation  whereby  he  may  earn 
a  livelihood  for  himself  and  family,  shall  be  en- 
titled .to  certain  benefits. 

(March  10,  1800.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  3,  of 
Philadelphia  County  in  favor  of  defendant  up- 
on a  point  of  law  reserved  after  verdict  for 
plaintiff  in  an  action  to  recover  sick  benefits 
alleged  to  have  accrued  by  reason  of  member- 
ship in  a  mutual  benefit  association.    Bevermd^ 

The  case  sufficiently  appears  in  the  opinion. 

Mesisrs,  John  F.  Develin  and  W.  Horace- 
Hepburn*  for  appellant: 

Insanity  has  always  been  regarded  as  a  dis- 
ease and  comes  strictly  within  the  meaning  of 
the  term  "sickness;"  when,  therefore,  by  the 
laws  of  a  society,  benefits  are  promised  on  ac- 
count of  sickness,  a  member  who  has  become- 
insane  is  entitled  to  sick  benefits. 

Bur  Urn  V.  Eyden.  L.  R.  8  Q.  B.  295;  Kelly 
V.  Ancient  Order  of  Hibernians,  9  Daly,  292; 
Niblack,  Mut.  Ben.  Societies,  §  173;  Pellaezino- 
V.  St.  Joseph's  Society,  16  Cin.  L.  Bui.  27. 

Mr.  Thomas  R.  Elcock,  for  appellee: 

A  member  of  an  incorporated  beneficial  so- 
ciety does  not  stand  in  the  relation  of  a  creditor 
to  the  society. 

6^^.  Patricias  Beneficial  Society  v.  McVey,  92^ 
Pa.  510. 

If  the  benefits  are  not  a  debt,  the  committee- 
of  his  estate  cannot  have  an  action  for  their  re- 
covery. 

Mitchell*  J.,  delivered  the  opinion  of  the 
court: 

The  jury  have  found  for  the  plaintiff,  and 
•we  must  therefore  assume  that  all  the  necessary 
facts  were  duly  proved.  This  disposes  of  a 
considerable  part  of  the  argument  for  the  ap- 
pellee, and  leaves  open  to  us  only  the  question 
of  law  involved  in  the  point  reserved,  whether 
insanity  is  sickness  or  disability  within  the 
meaning  of  the  contract. 

The  operative  words  are  contained  in  the  fol- 
lowing passages  from  the  constitution  and  by 
laws  of  the  i^sociation: 

Const,  art  9.:  "Every  member  .  .  .  who 
through  sickness  or  other  disability  is  unable  to 
follow  his  usual  business  or  some  other  occupa- 
tion whereby  he  may  earn  a  livelihood  for  him- 
self and  family  shall  be  entitled  to  such  sums 
(as  weekly  benefits)  as  the  by-laws  shall  speci- 
fy;" and 

JBy-Laws,  art.  13,  §  1:    "Any  member  who 
after  twelve  months'  membership, through  sick- 
ness or  disabilit}'  is  unable  to  follow  his  usual 
or  some  other  business  or  occupation  whatso 
ever.  .  .  .  shall  receive,"  etc. 

We  cannot  regard  the  meaning  of  this  lan- 
guage as  at  all  doubtful.  That  insanity  is  a 
sickness  in  some  senses  of  the  word  is  beyond 
question,  and  such  legal  authorities  as  appear 
to  have  considered  the  question  hold  that  it  is 
sickness  within  the  meaning  of  such  charters 
and  articles  of  nKsociniion  as  the  defendants. 

Thus,  in  Burton  v.  Eyden,  L.  R.  8  Q.  B. 
295,  an  action  aeainst  a  "friendly  societv,  the 
English  designation  of  associations  like  the 
present  appellee,  the  words.of  the  by-law  were,, 
"during  any  sickness  or  accident  that  may  be- 
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fall  bim."  Blackburn,  «7.,  said:  "lamofopin 
ion  that  lunacj  is  sickness  within  the  meaning  of 
the  rules  of  this  society.  .  .  .  Insanity  depends 
on  the  stale  of  mind  and  body  of  the  person. 
...  It  certainly  seems  to  me  that  lunacy  is 
a  sickness  affectmg  the  health  of  the  body  in 
such  a  way  as  to  prevent  a  man's  ability  of 
earning  his  livelihood.  If  it  were  not  the  in- 
tention to  include  it,  the  rules  of  the  society 
should  be  framed  so  as  expressly  to  exclude  it; 
and  Quain,  J.,  said  further:  "I  am  also  of 
opinion  that  insanity  is  sickness  within  the  so- 
ciety's rules  .  .  ."  The  words  enlitliog  the 
member  to  relief  are,  "during  any  sickness  or 
accident,"  except  certain  excluded  cases,  insan- 
ity not  l)eing  one. 

In  Kelly  v.  Andent  Order  of  HiherniavM,  9 
Daly,  293,  Van  Brunt,  J.,  says:  "Insanity  has 
always  been  considered  a  diisense,  and  comes 
strictly  within  the  meaning  of  the  term  'sick- 


» »t 


ness. 

And  in  Pdlazzino  v.  St,  Jo9eph*»  Society,  16 
Cin.  L.  Bui.  27,  it  is  assumed  by  Harmon,  J., 
apparenlljr  without  question  by  either  party, 
that  insanity  entitles  a  member  of  such  a  so- 
ciety to  sick  benefits. 

But  even  if  the  extent  of  the  word  "sickness" 
were  doubtful,  the  present  case  is  relieved  of 
all  difficulty  by  the  additional  phrase  "other 
disability."  The  purpose  of  the  Association  is 
defined  by  article  2  of  the  Constitution  as  the 
accumulation  of  a  fund  to  enable  the  members 
"to  assist  each  other  in  cases  of  accident,  sick- 
ness or  other  distress,  and  their  families  in  case 
of  death."  The  common  class  of  those  who 
are  expected  to  need  the  benefits  is  defined  in 
article  9,  as  already  said,  as  those  who,  throucrh 
sickness  or  other  disability,  are  unable  to  fol- 
low their  usual  or  some  other  business  where- 
by they  may  earn  a  livelihood  for  themselves 
and  their  families.  To  this  class  is  added  an- 
other in  article  10,  to  wit:  the  families  of  mem- 
bers who  die,  and  members  themselves  whose 
wives  die.  The  latter  are  clearly  examples  of 
that  pecuniary  distress  which  is  enumerated  in 
the  Constitution  among  the  ills  which  it  is  the 
object  to  relieve.  But  the  main  idea  through- 
out is  the  assistance  of  those  who  are  incapac- 
itated for  earning  their  living,  and  the  condi- 
tion that  the  incapacity  shall  te  from  "sickness 
or  other  disability"  is  as  comprehensive  as  lan- 
guage could  well  make  it.  If  insanity  is  not 
sickness,  it  is  certainly  disability  and  clearly 
within  the  prescribed  condition  for  aid.  Cer- 
tain excepted  cases  are  specified,  but  not  only 
is  insanity  not  one  of  them,  but  all  of  those 
which  are  thus  specified,  such  as  want  of 
membership  for  twelve  months,  arrearages  to 
the  association,  or  sickness  originating  from 
intemperance,  vicious  or  immoral  conduct, 
either  fail  in  some  necessary  requirement,  or 
bear  some  taint  of  fault  which  takes  them  out 
of  the  category  of  the  innocent  unfortunate  for 
whom  the  relief  is  intended.  If  any  of  these 
exceptional  facts  were  charged  against  '  the 
plaintiff,  the  verdict  of  the  jury  has  settled 
them  in  his  favor,  and  there  is  no  reason  shown 
why  he  should  not  have  the  relief  to  which, 
under  the  rules  of  the  Association,  bis  disabil- 
ity entitles  him. 

Judgment  reverted,  and  now  judgment  for 
plaintiff  on  the  verdict, 

Cl»rk»  f/. ,  absent. 
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Oliver  ROOP  and  Wife,  AppU., 

T, 

REAL  ESTATE  INVESTMENT  CO. 

(....Pa.....) 

A  nuuried  woman  is  not  empowered  to 
bind  herself  by  a  Judgment  note,  by  the 

provlsioDS  of  the  Married  Person *8  Property- Act 
of  June  8, 1887  (Pub.  Laws,  832);  at  least  if  it  is  not 
given  in  the  management,  or  for  the  benefit  of 
her  separate  estate,  or  in  the  prosecution  of  any 
business  in  which  she  is  engaged  or  for  necea- 
saries 

(February  24, 189(1) 

APPEAL  by  defendants  from  an  order  of  the 
Court  of  Common  Pleas,  No.  8,  of  Phila- 
delphia County  discharging  a  rule  to  open  a 
judgment  entered  against  them  on  a  judgment 
note,  and  to  let  them  into  a  defense.  Beotrted 
as  to  the Jemale  defendant. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Thomas  Diehl,  for  appellants: 

The  bond  of  a  married  woman  is  void. 

Dorrance  v.  Scott,  8  Whart.  809;  SeVert  t. 
Eeinbaugh,  9  Cent.  Rep.  768,  117  Pa.  224. 

Those  cases  which  permit  married  women  to 
bind  their  separate  property  are  exceptions 
to  a  general  rule  of  sound  policy,  and  outrht 
to  be  strictly  confined  within  the  limits  pre- 
scribed 

Schlosser^s  A  pp.  58  Pa.  495. 

"The  Married  Person's  Property  ^ii."  of 
June  8,  1887,  should  be  construed  In  accord- 
ance with  the  doctrine  announced  in  the  above 
case. 

Endlich.  Married  Women,  §  101;  Mahon  v. 
Oormley,  24  Pa.  82;  IJuyler  v.  Atwood,  26  N. 
J.  Eq.  504;  New  England  Mat,  Bank  v.  i^mith, 
48  Conn.  827. 

The  record  reveals  no  contract  within  the 
power  of  a  married  woman  to  make,  and  <be 
iudgment  entered  in  the  court  below  is  irregu- 
lar and  void. 

Bingwalt  v,  Brindle,  59  Pa.  51;  Com,  v.  Bbff- 
man,  74  Pa.  Ill;  Post  v.  Wallace,  110  Pa.  125. 

The  record  and  pleadings  must  disclose  a 
cause  of  action  against  a  married  woman  with- 
in the  provisions  of  thel  Act,  and,  if  not,  the 
defect  18  fatal,  and  the  judgment  entered  will 
be  reversed 

Park  V.  kleeber,  87  Pa.  254;  Dearie  v.  Mar- 
tin, 78  Pa.»58;  Becker  v.  Haak,  88  Pa.  242; 
Boffr.  Koerper,  108  Pa.  398;  Oould  v.  McFaU, 
1  Cent.  Rep.  858,  111  Pa.  67;  Fenn  v.  Early,  4 
Cent.  Rep.  288,  118  Pa.  268;  MeedJiam  v. 
Woolens,  14  W»  N.  0.  526;  Baker  ▼.  Singer 
Mfg.  (Jo.  122  Pa.  870. 

Mr.  John  J.  Rid^^ay*  for  appellees: 

Whenever  the  consideration  goes  into  the 
married  woman's  actual  or  constructive  pos- 
session the  contract  is  a  contract  for  the  benefit 
of  hpi*  estate 

WiUiams  v.  King,  48  Conn.  r6V572;  BaUin 
V.  Billaye,  87  N.  Y.  85;  Tiert/e/er  v.  Turn- 
guist,  85  N.  Y.  521;  Endlich,  Married  Women, 
§181. 

JNOTB.— Married  women;  disability  to  contract. 
See  note  to  Speier  v.  Opfer  (Mlob.)  2  L.  R.  .A.  846. 

The  power  given  to  her  by  statute  does  not  ex- 
tend to  a  Joint  oontract  with  her  husband,    ihfd. 

Bxecutory  oontracts  of,  Cook  v.  Walling  (Ind.)  9 
L.  K.  A.  TW. 
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Oh,  J,,  delivered  the  opinion  of 
the  court: 

This  was  an  appeal  from  the  order  of  the 
court  below  refusing  to  open  a  judgment  en- 
tered bv  the  Beal  Ealate  IrvMstment  Co,  v. 
OHver  ttoop  and  Fanny  C.  Boop,  appellants,  in 
the  sum  of  $680.  The  said  Fanny  was  the 
wife  of  the  said  Oliver  Roop,  bul  this  does  not 
appear  on  the  face  of  the  note  upon  which  the 
judgment  was  entered.  The  petition  which 
was  filed  in  the  court  below  is  not  printed  in 
the  paper  book,  hence  we  have  no  certain 
knowledge  of  the  specific  grounds  upon  which 
the  judgment  was  asked  to  be  opened,  and  we 
might  well  dismiss  the  case  for  this  reason 
alone.  We  learn  from  the  docket  entries,  bow- 
ever,  that  the  application  was  on  behalf  of  both 
defendants,  ana  from  the  agreements  of  conn- 
s', (a)  that  the  note  was  usurious;  and  (b)  that 
the  defcDdaot,  S'annj  0.  Roop,  was  a  married 
woman,  and  as  such,  had  no  power  to  bind  her- 
self by  a  judgment  note. 

As  to  the  first  proposition,  the  depositions 
show  that  only  $500  was  loaned  to  the  defend- 
ants; but  as  the  plaintiff  concedes  this,  and  also 
alleges  that  it  was  a  loan  with  the  judgment 
note  as  collateral,  and  that  no  more  than  the 
$500  with  interest  is  claimed,  there  would 
seem  no  good  reason  why  the  court  below 
should  open  the  judgment  and  order  an  issue 
to  try  a  fact  which  is  not  disputed. 

The  second  ground  of  relief  is  more  serious. 
On  behalf  of  Fanny  0.  Roop,  it  was  contended 
"that,  as  the  record  of  the  judgment  reveals  no 
contract  within  the  power  of  a  married  woman 
to  make,  it  is  irregular  as  to  Fanny  Roop  and 
cannot  stand."  The  judgment  is  entirely  reg- 
ular upon  its  face,  as  the  record  does  not 
show  that  Fanny  0.  Roop  is  a  married  woman. 
The  depositions  do  show  it,  however,  and  the 
fact  is  not  denied. 

The  plaintiff  contends  that  under  the  Act  of 
June  8,  18S7  (Pub.  Laws,  832),  known  as  the 
*'  Married  Person's  Property  Act,"  a  married 
.woman  has  the  power  generally  of  confessing 
Judgments,  and  refers  us  to  the  third  section  of 
saiaAct  as  confirming  it.  Said  section  is  as 
follows:  "A  married  woman  may  make,  exe- 
cute and  deliver  leases  of  her  properly,  real  and 
personal,  and  assignments,  transfers  and  sales 
of  her  separate  personal  property,  and  notes, 
bills,  drafts,  bonds  or  obligations  of  any  kind, 
mnd  appoint  attorneys  to  act  for' her.  and  it 
shall  not  be  necessary  for  her  husband  to  be 
made  a  party  thereto  or  joined  therein." 

This  language  is  certainly  very  broad,  and 
is  apartof  thele^slation,  commencing  in  1848, 
the  object  of  which  evidently  is  to  emancipate 
married  women  from  the  restraints  of  the  com- 
mon law  to  a  certain  eictent,  and  to  enable  tliem 
to  act  as  tifevM  sole  in  respect  of  their  prop- 
erty. It  is  not  necessarv  for  us  to  express  an 
opmion  of  the  wisdom  of  this  legislation.  We 
have  followed  the  Legislature  cautiously,  and 
have,  as  was  our  duty,  given  effect  to  these 
Acts  to  the  extent  of  their  plainly  expressed 
meaning;  but  it  is  so  radical  in  its  character, 
and  so  wide  a  departure  from  the  common  law, 
that  we  have  been  careful  not  to  extend  the 
force  of  any  of  these  Acts  by  judicial  construc- 
tion. 

The  Act  of  1887  certainly  does  go  very  far  in 
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enlarging  the  powers  of  married  women.  The 
first  section  gives  them  the  power  of  a  fem6 
9(de  as  to  the  acquisition,  ownership,  posses- 
sion, control,  use  or  disposition  of  property  of 
any  kind  in  any  trade  or  business  in  which 
they  may  engage,  or  for  necessaries,  and  for 
the  use,  enjoyment  and  improvement  of  their 
separate  estate,  and  to  "make  contracts  of  any 
kind,  and  to  give  obligatioos  binding  herself 
therefor."  The  onl^  restriction  upon  the  pow- 
ers thus  oonfened  u  found  in  the  proviso  at 
the  end  of  the  section.  It  is  as  follows:  ''Pro- 
vided, however,  that  a  married  woman  shall 
have  no  power  to  mortgage  or  convey  her  xBal 
estate,  unless  her  busbandf  join  in  such  mort- 
gage or  conveyance." 

The  second  section  declares  that  a  married 
woman  may  bind  herself  by  contracts  relating 
to  any  trade  or  business  in  which  she  may  en- 
gage, or  for  necessaries,  and  for  the  use  and 
enjoyment  of  her  separate  estate,  and  may  sue 
and  be  sued,  etc.,  in  all  respects  as  if  she  were 
Kfeme  mU;  "provided,  however,  that  nothing 
io  this  or  the  preceding  section  shall  enable  a 
married  woman  to  become  indorser,  guaiantor 
or  security  for  another." 

Then  follows  the  third  section,  which  I  have 
already  (juoted.  It  was  contended  that  this 
section  gives  her  the  general  power  to  contract, 
which  would  of  course  include  the  power  to 
confess  a  judgment.  If,  however,  it  was  in- 
tended to  confer  this  broad  power,  and  place 
a  married  woman  on  the  same  plane  with  a 
feme  sole  it  could  have  been  done  in  a  few  lines, 
declaring  that  hereafter  a  feme  covert  should 
have  the  same  power  to  contract  debts  as  a  ferns 
sole.  For  such  a  purpose  it  was  unnecessary 
to  frame  an  Act  with  seven  sections.  We  do 
not  thusk  it  was  intended  to  confer  a  power  to 
contract  generally.  Of  what  use  would  be  the 
restriction,  contained  in  the  first  section,  that 
she  shall  have  no  power  to  mortgage  or  convey 
her  real  estate  without  her  huslrand  joinini^  in 
such  mortgage  or  conveyance,  if  she  may  bind 
her  real  estate  by  confessing  a  judgment  for 
general  purposes?  The  third  section  mu&t  be 
read  in  connection  with  the  other  sections  and 
the  Act  considered  as  a  whole.  Viewed  in  this 
light,  it  unfetters  a  married  woman,  subject  to 
the  restrictions  before  mentioned,  for  three 
purposes,  viz. ,  (1)  where  she  engages  in  trade 
or  business;  (2)  in  the  management  of  her  sep- 
arate estate;  and  (8)  for  necessaries.  For  any 
of  these  purposes  she  may  bind  herself  and  her 
estate  or  business  by  her  contract,  and  1  have 
no  doubt  may  lawfully  confess  a  judgment. 
But  beyond  this  we  do  not  think  the  Act  con* 
fers  any  power.  It  is  entirely  proper  that  the 
law  should  clothe  her  with  sufiScient  power  to 
properly  manage  her  separate  estate.  And 
when  it  authorizes  her  to  embark  in  business 
it  is  right  that  she  should  be  held  to  her  con- 
tracts, which  can  only  be  done  by  authorizing 
her  to  make  such  contracts.  So  in  regard  to 
necessaries.  If  she  may  purchase  them  she 
should  be  authorized  to  oind  herself  and  her 
estate  for  them  in  the  usual  manner  and  by  the 
usual  forms  by  which  contracts  are  made  by 
persons  tui  juris.  But  we  are  not  disposed  to 
say  that  for  every  purpose  she  mav  make  con- 
tracts and  bind  her  estate  generally,  as  may  a 
fe^ne  sole.     The  Ijegislature  must  say  so  in 
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UiDgaage  t(X)  clear  to  be  misundeTstood  before 
we  will  subject  the  estates  of  married  women 
to  such  a  peril  as  tbis. 

It  was  conceded  tbat  tbis  Judgment  was 
given  by  a  married  woman.  It  was  not  pre- 
tended that  it  was  done  in  the  management  of, 
or  for  the  benefit  of,  her  separate  estate;  or  in 
the  prosecution  of  any  business  in  which  she 
was  engaged,  or  for  necessaries.  On  the  con- 
trary, if  not  given  as  surety  for  her  husband, 
it  was  given  upon  his  importunity,  and  to  aid 
bim  in  bis  business,  one  of  the  very  perils  from 
which  the  law  ought  to  protect  a  married  wo- 
man. 

The  judement,  having  been  confirmed  with- 
out authority,  is  void  as  to  Fanny  C.  Roop. 

I7te  order  of  the  court  hehno  is  revened  as  to 
Fanny  G.  Hoop,  arid  the  judgment  against  her 
is  strieJun  from  the  record. 


Levi  B.  UPDEGROVE,  Appt, 

PENNSYLVANIA  SCHUYLKILL 
VALLEY   R  CO. 

(.••.Fa*....) 

Areteaae  to»  railr«>ad  company  of  a  ri^ht 
of  way  aoTOflB  certain  land,  with  a  further  release 
of  the  oompao7  from  all  claims  for  damages  by 
leasoD  of  the  takioflr  and  usinir  of  the  land  for  said 
railroad,  or  by  reason  of  the  oonstniotion  and 
maintenance  of  the  said  railroad  on  and  over  said 
land,  will  bar  the  owner  of  the  land  from  sub- 
sequently recovering  damages  for  the  overflow- 
ing of  his  land  by  water  by  reason  of  the  con- 
struction of  a  ditch  and  culvert  by  the  railroad 
company  in  the  particular  manner  for  drainage 
purposes  long  after  the  original  construction 
of  the  road. 

(Februarys^,  1890.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Court  of  Common  Pleas  of  Chester 
County  entered  upon  a  verdict  directed  for  de- 
fendant in  proceedings  arising  upon  an  appeal 
by  plaintiff  from  the  report  of  a  jurv  of  view 
refusing  to  assess  damages  against  defendant 
forthe  alleged  tiikingand  occupying  of  certain 
of  plaintiff's  land.    AMrmed, 

Plaintiff  was  and  fitill  is  the  oWner  of  a  farm 
in  Chester  County.  Pa.  In  1882  the  defendant 
Company  constructed  its  line  of  railroad  across 
his  farm  so  cutting  the  same  as  to  leave  about 
fifteen  acrosof  land  between  the  railroad  and 
the  Schuylkill  Canal.  The  natural  slope  of  the 
hind  was  toward  the  canal.  In  1888,  nearly 
six  years  after  the  original  construction  of  the 
railroad,  the  Company  dug  a  ditch  on  the 
upper  side  of  its  road-bed  by  which  the  natural 
drainage  of  the  water  was  diverted  from  the 
places  where  it  had  formerly  been  into  other 
and  different  places.  The  ditch  was  com- 
menced at  the  point  nearly  a  half  mile  distant 
from  a  point  upon  the  land  which  the  Com- 
pany had  obtained  from  plaintiff  at  which  a 
culvert  was  constructed  under  the  railroad  and 
from  which  a  ditch  was  run  through  plaintiff's 
land  to  the  canal.  By  reason  of  this  ditch 
lar^  quantities  of  water  were  made  to  run  over 
plaintiff's  land  which  would  not  otherwise  have 

7L.RA. 


done  so,  and  al  certain  seasons  of  the  year  the 
quantity  became  so  great  that  it  overspread  the 
banks  of  the  ditch  and  deposited  earth  and  stone 
upon  plaintiff's  land  and  left  the  same  boggy, 
wet  and  unfit  for  cultivation  a  large  part  of 
the  year.  Plaintiff  presented  his  petition  to  the 
Court  of  Common  Pleas  of  Chester  County  for 
a  jury  of  view  toassoss  the  damages  which  he 
claimed  by  reason  of  this  alleged  appropriation 
of  his  land  and  the  essential  damages  to  his 
farm  which  resulted  from  this  action  of  the 
Railroad  Company.  Viewers  were  appointed 
who  reported  adversely  to  his  claim  ana  he  then 
appealed  to  the  Court  of  Common  Pleas.  De- 
fendant admitted  the  injury,  but  claimed  that 
no  action  would  lie  for  the  recovery  of  damages 
therefor  by  reason  of  a  release  which  it  had 
received  from  plaintiff  at  the  time  that  it  pur- 
chased from  him  its  right  of  way.  The  court 
charged  the  jury  in  substance  tbat  this  release 
wouM  bar  a  recovery  in  that  action  and 
directed  them  to  return  a  verdict  for  defendant. 
Plaintiff  thereupon  took  this  appeal. 

The  material  portions  of  the  xelease  appear 
in  the  opinion. 

Messrs,  J.  Howard  JaeobSt  William  M» 
Hayes  and  R.  Jones  Mona^^liaiit  for  ap- 
pellant: 

If  the  release  in  this  case  had  been  an  absolute 
deed  of  the  land  to  the  Railroad  Company,  to 
be  used  by  it  fortbe  construction  of  a  railroad, 
it  is  entirely  clear  that  the  action  of  the  Rail- 
road Company  in  diverting  the  siu*face  water 
wbich  accumulated  on  the  appellant's  farm 
from  its  ordinary  course,  where,  by  the  natural 
declivity  of  the  land,  it  was  accustomed  to  flow, 
through  artificial  ditches  constructed  for  that 
purpose,  would  render  it  liable  to  respond  in 
damages  for  their  injury  to  the.  appellant's 
lands. 

Ang.  Watercourses,  §  108  J;  Kaufman  v. 
Griesemer,  26  Pa.  407;  Miller  v.  Laribach, 
47  Pa.  154;  Pennsylvania  Goal  Co.  v.  Sanderson, 

4  Cent.  Rep.  476, 113  Pa.  146;  Huddlchton  v. 
Wef^t  neliemte,  1  Cent.  Rep.  861,  111  Pa.  110. 

With  much  greater  force  must  this  be  true  in 
the  case  in  hand  where  their  only  right  is  that 
of  a  right  of  way  for  the  construction  and 
maintenance  of  a  railroad. 

Pennsylvania  S.  V.  R.  Go,  v.  WaUh,  124  Pa. 
544;  Pennsylvania  8,  V,  R,  Go,  v.  Ziemer,  Id. 
571. 

No  such  contract  as  the  one  in  question  is 
ever  understood  or  could  lawfully  be  made  to 
release  one  of  the  contracting  parties  from  its 
acts  of  negligence  or  its  wrongful  injuries  to 
the  rights  or  propertv  of  the  other.  An  express 
release  to  a  carrier  aoea  not  include  acts  of 
negligence. 

3  Wood.  Railway  Law,  §  426;  Am,  Exp.  Go. 
V.  Sands,  55  Pa.  140;  Pennsylvania  R.  Go.  v. 
Butler,  67  Pa.  837;  Orogan  v.  Adams  Exp.  Go. 

5  Cent.  Rep.  298,  114  Pa.  528;  Pennsylvania  U. 
Go.  V,  Raiordon,  12  Cent.  Rep.  177. 119  Pa.  581. 

There  have  been  an  injury  and  destruction,  as 
well  as  a  taking  of  the  appellant's  land,  by  this 
action  of  the  Railroad  Company,  which  renders 
it  a  trespasser  subject  to  ouster,  but  appellant 
may  waive  the  trespass  and  proceed  under  the 
Statute. 

Mc Clinton  v.  Pittsburg,  Ft.  W,  <fe  G.  R.  Go. 
66 Pa.  409; Delaware,  L^diW.R.  Go.  v.  Bursom^ 
61  Pa.  869. 
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Mr.  John  J.  Pinkertoii»  for  appellee: 

The  direction  of  a  verdict  for  defendant  was 
proper. 

:^'(^rth  A  West  Branch  R.  Co.  ▼.  Swank,  106 
Pa.  555;  Hoffeditz  v.  Southern  Pa.  R.  A  Min. 
Co.  4  Pa.  Sup.  Ct.  Dig.  698. 

Plaintiff  could  not  dictate  to  the  Railroad 
Company  bow  the  road  should  be  constructed. 

Ne^P  tork  <SbE,R.  Co.  v.  Young,  83  Pa.  182. 

With  its  discretion,  exercised  within  the  lim- 
its of  its  Act  of  Incorporation,  no  court  has  any 
control  or  right  to  interfere. 

Parkas  App.  64  Pa.  140;  Struthers  ▼.  Dun- 
kirk, W.  db  P,  R.  Co.  87  Pa.  282;  CieDeland  4t 
P.  R.  Co.  V.  Speer,  56  Pa.  834. 

Per  Curiam: 

It  was  decided  in  North  d  We$t  Branch  R. 
Co.  v.  Swank,  105  Pa.  5o5,  that  "an  agreement 
between  a  land  owner  and  a  railroad  company 
to  sell  the  latter  a  right  of  way  across  the 
premises  of  the  former  covers  all  damages,  of 
whatever  sort,  suffered  by  the  land  owner,  all 
for  which  he  is  legally  entitled  to  compensa- 
tion." The  same  principle  was  recognized  in 
the  later  case  of  Hoffeditz  v.  Southern  Penn- 
sylvania R.  d  Min.  Co.  4  Pa.  Sup.  Ct.  Dig. 
598,  not  yet  reported. 

In  the  latter  case  the  plaintiff  had,  for  the 
consideration  of  $1,000,  released  the  company 
from  all  suits,  claims,  demands  and  damages 
whatever,  for,  upon  or  by  reason  of  their  entry 
upon  and  taking  and  occupying  the  land  on 
which  the  railroad  was  built,  and  the  location 
and  construction  of  said  railroad  and  works 
connected  therewith.  The  plaintiff  brought 
suit  to  recover  damages  for  the  flooding  of  his 
land.  His  allegation  was  thai  the  culvert  built 
by  the  company  to  carry  off  the  water  was  too 
small  for  that  purpose  in  times  of  freshets,  and 
that  the  construction  of  the  road  caused  a  larger 


body  of  water  to  accumulate  at  that  particular 
spot  than  had  been  the  case  before  such  construc- 
tion. Upon  the  trial  of  that  case  the  court  be- 
low reserved  the  question  whether  the  release 
was  a  bar  to  a  recovery  by  the  plaintiff,  and  sub- 
sequently entered  judgment  thereon  for  the  de- 
fendant, which  was  affirmed  by  this  court.  It 
was  said  in  the  opinion:  "We  are  unable  to 
see  any  ground  upon  which  the  plaintiff  could 
rest  a  claim  for  d  amages. "  The  cases  cited  rule 
the  one  in  hand.  The  defendant  Company  ob- 
tained from  the  plaintiff  a  release  for  the  right 
of  way  of  eighty  feet  in  width  across  said  farm. 
The  agreement  further  released  the  said  Com- 
pany from  all  claims  for  damages  by  reason  of 
the  taking  and  using  of  the  land  for  said  rail- 
road, or  by  reason  of  the  construction  and 
maintenance  of  the  said  railroad  on  and  over 
said  tract  of  land.  The  plaintiff  contended 
that  about  six  acres  of  his  land  was  repeatedly 
overflowed  and  rendered  unfli  for  cultivation, 
by  i-eaj^n  of  the  construction  of  a  ditch  and 
culvert  by  the  Bailroad  Company,  which  he 
allowed  threw  water  upon  his  land  which  would 
not  have  otherwise  flowed  there.  The  learned 
judge  below  instructed  the  jury  that  "these 
ditches  and  culvert,  and  this  discharge  of 
water  is  the  result,  the  necessary  result,  of  the 
construction  of  that  road."  We  see  no  error  in 
this.  It  is  in  direct  line  with  the  ruling  of 
this  court  in  the  cases  above  cited.  A  release 
of  the  right  of  way  to  a  railroad  company 
would  be  a  vain  thing  if  the  company  is  to  be 
subsequently  subject^  to  litigation  lor  every 
injury  or  damage  resulting  to  the  property  by 
reason  of  the  construction  of  the  load.  All 
these  matters  are  supposed  to  he  in  the  con- 
templation of  the  parties  when  the  company 
pays  its  money  for  the  right  of  way  and  ob- 
tains a  release  therefor. 
Judgment  afflrmed. 


INDIANA  SUPREME  COURT. 


ADAMS  EXPRESS  CO.,  Appt., 

ff. 

John  B.  HARRIS  et  ai. 

|....Ind..^..) 

1.   An  intermediate  carrier  can  derive 
no  benefit  fk*oni  a  contract  between  the 


first  carrier  and  the  shipper,  limiting  the  oanier^ 
llahiilty,  where  such  contract  neither  provides 
that  its  stipulations  shall  inure  to  the  benefit  of 
any  other  than  the  first  carrier  nor  deslffnates  any 
other  carrier  along  the  line  as  an  intermediate 
carrier. 

8.  Where  the  title  ofthecanae^vea  the 
ftill  names  of  the  plaintiffs,  they  need  not  be 
repeated  in  alleging  that  plaintiffs  are  partners. 


NOTB.— Obmnum  eorrfers;  UabQAtyfor  Ion  of  goods. 

A  common  oarrier  has  two  distinct  liabilities, 
one  for  ioflses  by  accident  or  mistake  where  his 
liability  Is  that  of  insurer;  the  other  for  loases  by 
default  or  negligence,  where  his  liability. is  that  of 
an  ordinary  bailee.  Kew  York  Gent.  R.  Co.  v. 
Lockwood,  84  U.  8. 17  WalL  863  (21  L.  ed.  635);  Dorr 
T.  New  Jersey  Steam  Kav.  Co.  11  K.  Y.  485, 4  Sandf . 
ia6. 

LidbQUy  may  be  restricted  by  contract. 

It  is  a  well-established  rule  of  law  that  a  carrier 
may  restrict  his  common-law  liability  as  Insurer. 
Fibel  V.  Lhinjretone,  64  Barb.  179;  Christenson  v. 
Am.  Bzp.  Co.  15  Minn.  270;  Pennsylvania  R.  Co.  v. 
Henderson,  51  Pa.  815;  Famham  v.  Camden  &  A.  R. 
Co.  56  Pa.  53;  Davidson  v.  Graham,  2  Ohio  St.  181; 
Qraham  v.  Davis,  4  Ohio  St.  862:  Illinois  Cent.  B.  Co. 
T.  Adams,  42  111.  474. 
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The  right  of  the  carrier  to  limit  its  responsibility 
has  been  recognized  by  the  Supreme  Court  of  the 
United  States  since  its  decision  in  the  case  of  New 
Jersey  Steam  Nav.  Co.  v.  Merchants  Bank,  47  U.  8. 
6  How.  344  (12  L.  ed.  465);  but  to  be  valid  the  hmlta- 
tion  must  in  all  cases  be  reasonable  (The  Colon,  9 
Benedict,  864;  Rintoul  v.  Kew  York  Cent.  &  H.  RR. 
Co.  17  Fed.  Bep.  606;  May  v.  The  Powhatan,  6  Fed. 
Bep.  875),  and  to  be  reasonable  it  must  not  stipulate 
for  exemptions  from  liability  for  the  consequences 
of  its  nesrllfirence,  or  that  of  its  servants  or  agents. 
Inman  v.  South  Carolina  R.  Co.  129  U.  S.  128  (82  L.  ed. 
612):  Merchants  D.  Transp.  Co. v.  Bloch,  86  Tenn.  307; 
Coward  v.  East  Tenn.  V.  &  G.  R.Co.  16  Lea,  285;  DU- 
lard  V.  Louisville  &  X.  B.  B.  Co.  2  Lea,  288;  Southern 
Uxp.  Co.  v.  Caldwell,  88  U.  S.  21  Wall.  264  (22  L.  ed. 
666.  See  note  to  Biohmond  &  D.  B.  Co.  v.  Payee 
(Va.)6L.B.  A.849. 

It  is  not  Just  and  reasonable  in  the  eyes  of  the 
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Z*  A  e«miplaiiit  ag^alnst 

press  Compajiy  "*  need  not  speoifloolly  allege 
that  it  iB  a  corporation.  That  fact  is  imported  by 
itiname. 

4»  A  oommon  earrler  waives  his  rig^ht 
to  detain  soods  ^or  the  freight  if  he  puts  his 
refusal  to  driver  them  to  the  owner  upon  the 
ground  that  tbey  are  not  in  his  possession  at  the 
place  where  a  demand  is  duly  made. 

h*  Where  a  corporation  invests  an  asent 
with  er^neraf  authority  to  adjust  daims 
against  it,  the  declarations  of  that  agent,  made 
while  endeavoring  to  secure  an  adjustment  of 
the  claim,  are  competent  evidence  against  his 
principaL 

4.  A  limitation  of  liahUit^  in  the  bill  of 
lading  will  not  control  where  tae  damage  is  an 
effect  of  the  carrier^s  negligence,  and  where  it 
does  not  appear  that  the  limitation  was  in  con- 
sideration of  a  lower  rate  of  freight* 

(May  0.1889.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Mofgan  Couoty  in 
favor  of  plaintiffs  in  an  action  to  recover  aam- 
jigesfor  injuries  to  plaintiffs'  property  while  in 
^iefendant's  possession  for  purposes  of  trans- 
portation, alleged  to  have  resulted  from  de- 
fendant's negligence.    Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

MessTi.  Jordan  A  Matthews*  for  appel- 
lant: 

The  stipulations  and  conditions  in  the  bill  of 
lading  inure  to  the  benefit  of  the  intermediate 
-carrier  the  same  as  to  the  initial  carrier. 

U.  &  Exp,  Co,  V.  HarrU,  51  Ind.  127;  Ma- 
ijhee  v.  Camden  d  A,  R.  Tranap.  Co.  45  N, Y.  514, 
and  cases  cited;  2  Greenl.  Ev.  §  210. 

The  declarations  of  an  agent  cannot  bind  his 
piincipal  unless  they  are  part  of  the  res  gesta, 

Pitttburgh,  O.  db  St,  L.  B,  Go.  v.  Theobald, 
51  Ind.  249,  and  cases  cited;  La  Rose  v.  Logans- 
port  Nat.  Bank,  102  Ind.  846;  Williamson  v. 
Gamlmdge  B.  Go,  9  New  Eng.  Rep.  750, 144 
Mass.  148. 

Messrs,  Adams  A  Newby  for  appellees. 

Elliottt  Oh.  J.y  delivered  the  opinion  of  the 
court: 

The  material  facts  pleaded  by  the  appellees 
as  their  cause  of  action  are  these:  On  and 
prior  to  the  17th  day  of  January,  1885,  they 
were  partners  engasred  in  business  as  nursery- 
men; on  that  day  a  lot  of  fruit  trees  was  de- 
livered to  the  United  States  Express  Company 


at  Champaign,  Illinois;  the  trees  were  owned 
by  the  plaintiffs  and  were  directed  to  them  at 
Mooresville,  Indiana.  The  United  States  Ex- 
press Company  undertook  to  carry  the  trees  to 
Indianapolis,  and  there  deliver  them  to  some 
other  carrier,  to  be  transported  to  their  desti- 
nation. A  written  contract  was  made  between 
the  United  States  Express  Company  and  the 
plaintiffs,  which  contained,  among  other 
things,  these  provisions:  that  the  person  or  cor- 
poration to  whom  the  trees  shall  be  delivered 
for  transportation  from  the  end  of  that  com- 
pany's line  to  their  destination  shall  not  be 
deemed  the  agent  of  the  company,  but  shall  be 
deemed  the  agent  of  the  plaintiffs;  that  the 
company  shall  not  be  liable  for  injury  to  the 

?[ood8  unless  it  "be  proved  to  have  occurred 
rom  the  fraud  or  gross  negligence  of  the  com- 
pany or  its  servants;  nor  shall  any  demand  be 
made  upon  the  company  for  more  than  $50,  at 
which  sum  said  property  is  hereby  valu^." 
There  is  no  provision  in  the  contract  for  the 
benefit  of  any  carrier  except  the  United  States 
Express  Company,  nor  is  any  other  carrier 
named. 

The  trees  were  delivered  to  the  defendant  in 
good  condition  at  Indianapolis,  and  it  carried 
them  to  Mooresville.  After  they  had  reached 
there,  the  plaintiffs  went  to  the  office  of  the  de- 
fendant, prepared  to  pay  the  charges  and  re- 
ceive the  trees,  and  although  they  were  then  in 
the  possession  of  the  defendant's  agent,  he  de- 
nied that  they  had  been  received.  On  a  subse- 
?[uent  day  the  plaintiffs  went  again  to  the  de- 
endant's  office,  received  the  trees  and  paid  the 
freight  on  them.  The  trees  were  so  injured 
through  the  negligence  of  the  defendant  as  to 
be  utterly  valueless.  The  plaintiffs  had  sold 
the  trees  to  divers  persons,  and  had  agreed  to 
deliver  them  on  the  19th  day  of  October,  1885. 
The  refusal  of  the  defendant  to  deliver  the 
trees  when  first  demanded  caused  the  plaintiffs 
to  lose  the  profits  of  the  sales  made  by  them,  for 
the  reason  that  the  delay  prevented  them  from 
delivering  the  trees  to  the  purchasers  in  accord- 
ance with  their  contract. 

The  contention  of  the  appellant  is  that  the 
contract  between  the  United  States  Express 
Company  and  the  plaintiffs  bound  both  them 
and  the  appellant;  that  the  latter,  when  it  ac- 
cepted the  goods  for  transportation,  became 
bound  to  comply  with  the  provisions  of  the 
contract  and  secured  a  right  to  all  its  stipula- 
tions in  favor  of  the  first  carrier,  and  that  the 


law  for  a  common  carrier  to  stipulate  for  exemption 
from  respoDsibility  for  the  nesrliKeiico  of  himself  or 
his  servants:  nor  can  It  arbitrarily,  or  without  the 
consent  of  the  shipper,  place  a  value  upon  articles 
received  for  carriage  and  in  this  manner  limit  the 
amoun  t  of  recover  j  against  it  in  case  of  loss.  Kosen- 
feld  V.  Peoria,  D.  &  E.  R.  Co.  1  West.  Hep.  151, 103 
Ind.  121.  See  note  to  Missouri  Pao.  R.  Co.  v.  Ivey 
(Tex.)  1  li.  R.  A.  500;  North  America  Ins.  Co.  v.  Eest- 
on  (Tex.)  8  L.  R.  A.  4S5. 

IMnMtoViabaitnh 
The  same  reasons  do  not  exist  against  contracts 
Itmitinff  the  amount  of  recovery  as  exist  against 
contracts  for  total  exemption  from  liability;  hence 
the  rule  as  expressed  in  Southern  Exp.  Co.  v.  Moon, 
89  Miss.  822;  The  City  of  Norwich,  4  Benedict.  271; 
United  States  Exp.  Co.  v.  Backman,  28  Ohio  St.  144; 
Black  V.  Goodrich  Transp.  Co.  65  Wis.  819;  Chicago, 
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St.  L.  Sc  N.  O.  B.  Co.  V.  Abels,  60  Miss.  1017;  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.  v.  Simpson,  8U  Kan.  645. 

The  agreement  limiting  the  carrier^s  liability 
may  be  either  written  or  printed.  Fcige  ▼.  Michi- 
gan Cent.  R.  Co.  62  Mich.  1. 

A  shipper  who  signs  a  contract  limiting  the  car- 
rier's liability  cannot  evade  its  effect  on  the  ground 
that  he  did  not  know  its  contents,  where  he  had 
opportunity  to  read  it  or  henr  it  read.  St.  Louis,  I. 
M.  A  8.  R.  Co.  V.  Weakly,  50  Ark.  807;  Hutchinson 
V.  CJhicago,  SL  P.  M.  &  O.  R.  Co.  :^7  Minn.  524;  Myers 
V.  Wabash,  St.  L.  &  P.  R.  Co.  6  W^est.  Rep.  685,  fiO  Mo 
08. 

Where  a  contract  signed  by  the  shipper  is  fairly 
made,  agreeing  on  a  valuation  of  the  property 
shipped,  with  the  rate  of  freight  ba  ed  on  the  con- 
dltlou  that  the  carrier  assumes  liability  only  to  the 
extent  of  the  agreed  valuation,  even  in  case  of  loss 
or  damage  by  the  negligence  of  the  carrier,  the 
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Indiana  Sufbishb  Ooubt. 
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coDtract  contiDued  in  force  for  the  beDefit  of 
all  tbe  parties  uDtil  the  goods  ivere  delivered  at 
tbcir  desiiDatioD. 

The  opposiDff  contention  is,  that  the  contract 
between  the  United  States  Express  Company 
and  the  plainlifTs  did  not  inure  to  the  benent 
of  the  appellant,  and  that,  when  it  accepted  tbe 
^oods  for  transportation,  it  received  them  un- 
der the  law  and  became  bound  by  the  ordinary 
rules  which  prevail  in  cases  where  there  is  no 
special  contract. 

If  the  appellant  had  been  designated  in  the 
contract  with  the  first  carrier  as  one  of  the 
intermediate  carriers,  or  if  the  contract  had 
provided  that  its  stipulations  should  inure  to 
tbe  benefit  of  all  tbe  carriers,  then  the  conten- 
tion of  the  appellant  would  find  strong  support 
from  the  authorities.  17.  8.  Exp,  Co,  v.  Har- 
ris, 51  Ind.  127;  St,  Louis,  I.  M.  d  3.  R  Co, 
V.  Wea/Jy,  60  Ark.  897;  Halliday  ▼.  8t.  Louis, 
K,  C.  &  N,  R,  Co.  74  Mo.  159,  41  Am.  Rep. 
809;  Mansville  dt  C.  It.  Co,  v.  Androscoggin 
MiUs,  89  U.  8.  22  Wall.  594  [22  L.  ed.  7241; 
Magliee^,  Camden  dbA.R,  Transp,  Co, 45 N.  Y. 
514;  Manhattan  Oil  Co,  v.  Camden  A  A,  R.  A 
Transp,  Co,  54  N.  Y.  197. 

But  the  contract  does  not  provide  that  its 
stipulations  shall  inure  to  the  benefit  of  any 
other  carrier  than  tbe  one  with  whom  it  was 
made,  nor  does  it  designate  any  other  carrier 
alon^  the  line.  Its  provisions  spply  only  to  the 
earner  with  whom  the  contract  was  dii'ectly 
made,  and  they  leave  it  to  that  carrier  to  select 
the.  carrier  from  the  termination  of  its  line  to 
the  end  of  the  route.    The  authorities  are  sub- 


stantially agreed  that  in  snch  a  case  the  inter- 
mediate cairier  cannot  successfully  claim  th» 
benefit  of  the  proviaions  of  the  original  con- 
tract. Martin  v.  Am.  Eosp.  Co.  19  Wis.  886; 
Baiuftqft  V.  Merchants  Despatch  Transp.  Co.  4T 
Iowa,  262,  29  Am.  Rep.  482;  Merchants  Des- 
patch Transp.  Co,  v.  BoOes,  80  111.  473:  Cam- 
den &  A.  R.  Co.y,  Forsvthe,  61  Pa.  81;  ^in» 
Ins.  Co.  V.  Wheeler,  49  N.  Y.  616. 

Tbe  rule  declaied  by  the  decisions  we  have- 
referred  to  is  the  only  one  that  can  be  defended 
on  principle;  for,  where  (he  contract  designates^ 
only  one  carrier,  there  is  no  privity  between 
tbe  owners  and  the  designated  carriers;  but, 
where  the  contract  is  a  through  one,  by  desig- 
nated carriers  there  is  a  privity  of  contract, forit 
is  justly  inferable  that  the  contract  was  intend- 
ed for  tbe  benefit  of  all  who  perform  servicer 
under  it.  So,  too,  where  tbe  contract  declarea 
tbatit  is  for  the  benefit  of  intermediate  curriers 
it  mav  be  enforced,  since  it  is  a  contract  for  the 
benent  of  a  third  person,  and,  as  it  is  beneficial 
to  him,  it  is  natural  to  presume  that  its  terms- 
were  assented  to  and  formed  the  contract  un- 
der which  the  goods  were  transported.  Where, 
however,  the  contract  is  solely  for  the  benefit 
of  the  original  parties  it  is  not  possible  to  ap- 
ply this  rule  to  it. 

Where,  as  here,  the  names  of  the  plaintiffs- 
are  given  in  full  in  tbe  title  of  the  cause,  it  is 
unnecessary  to  repeat  them  in  alleging  that  the 

{)lain tiffs  were  partners.    It  is  sumcient  to  al- 
ege  that  the  plaintiffs  were  partners,  without 
again  giving  their  names. 
The  name  of  the  defendant  imports  that  it  is- 


oontract  will  be  upheld;  the  valuation  and  Dm- 
itation  of  liability  in  tbe  bill  of  lading,  being 
Just  and  reasonable,  is  binding  on  the  sblpper. 
Newburger  v.  Howard  &  Co*s  Express,  6  PhUa. 
174;  Squire  v.  New  York  Cent.  R.  Go.  98  Mass. 
289;  Hopkins  v.  Westcott,  6  Blatchf.  64;  Belger  v. 
Dlnsmore,  61  N.  Y.  166;  Oppenbeimer  v.  (7.  S.  Bxp. 
Go.  69  BL  68;  Magnin  v.  Dinsmore,  66  N.  Y.  168,6^ 
N.  Y.  86,  70  N.  Y.410;  Earnt-st  v.  Soutliern  Exp.  Go. 
1  Woodis,  678;  Elkins  v.  Empire  Transp.  Co.  81*  Pa. 
816;  South  and  Nortb  Ala.R.  Go.  v.  Henlein,  62  Ala. 
606,  66  Ala.  868;  Muser  v.  HoUand,  17  Blatchf.  412; 
Harvey  v.  Terre  Haute  &  1. 11.  Co.  74  Mo.  538;  Graves 
V.  Lake  Sbore  ic  M.  S.  R.  Go.  1:^7  Mass.  33,  approved 
in  H  rt  V.  Pennsylvania  R.  Go.  112  U.  S.  338  (28  L.  ed. 
719;  Louisvilie  &  N.  R.  Go.  v.  Sberrod,  84  Ala.  178; 
St.  Louis.  L  M.  &  S.  R.  Go.  v.  Weakly,  60  Ark.  897. 

A  bill  of  lading  is  the  written  contract  of  the  par- 
ties, and  by  its  terms  their  rigbts  and  liabilities 
must  be  measured  (Fry  v.  Louisville  N.  A.  &  G.  R. 
Co.  1  West.  Rep.  280,  103  Ind.  266),  and  one  accepting 
it  without  examining  its  oonteats  will  h&  bound 
thereby.  Snow  v.  Indiana,  B.  ft  W.  R.  Go.  7  West. 
Rep.  264, 100  Ind.  422. 

The  effect  of  acceptance  by  the  shipper  of  a  bill 
of  lading  is  regulated  by  the  Civil  Code  of  Dakota. 
See  Hartwell  v.  Northern  Pac.  Exp.  Co.  8  L.  R.  A. 
842,  6  Dak.  463. 

The  rule  that  a  shipper  must  examine  a  bill  of 
lading,  or  if  he  does  not  he  is  bound  by  its  terms, 
does  not  apply  where,  before  delivery  of  the  bill, 
the  goods  have  been  shipped  so  far  that  be  could 
not  have  reclaimed  them  had  he  objected  to  the 
bill:  nor  does  it  apply  where  tbe  parties  have  acted 
upon  a  previous  parol  agreement.  Guillaume  v. 
General  Transatlantic  Co.  1  Cent  Rep.  728. 100  N.  Y. 
401;  Snow  v.  Indiana,  B.  &  W.  R.  Go.  7  West.  Rep. 
264, 109  Ind.  422;  Hamilton  v.  Western  N.  C.  R.  Co. 
96N.C.898. 

If  for  the  purpose  of  getting  reduced  rates  tbe 
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shipper  should  put  a  value  on  the  articles,  he  cannot 
recover  beyond  that  value.  Rosen  f eld  v.  Peoria,  D. 
ft  B.  R.  Go.  1  West.  Rep.  160, 108  Ind.  121, 

Astipulation,  in  a  bill  of  lading,  that  the  carrier**- 
respoosibility  as  a  common  carrier  shall  terminate 
when  tbe  goods  are  transported  and  safely  stored 
in  the  depot  of  the  carrier,  is  not  opposed  to  pubiio 
policy,  and  operates  to  limit  the  liability  thereafter 
to  that  of  a  warehouseman.  Western  R.  Co.  y- 
Little,  88  Ala.  150. 

In  ease  of  oonneetino  carriers. 

The  rights  of  a  connecting  carrier  receiving- 
goods  from  another  carrier  are  not  aflTected  by  any 
limitations  put  upon  the  latter^s  authority  by  the 
shipper,  of  which  the  connecting  carrier  has  no  no» 
tice.    Price  v.  Denver  ft  R.  G.  R,  Co.  12  Colo.  402. 

When  several  carriers  unite  to  complete  a  line  of 
transportation,  and  receive  goods  for  one  freight* 
they  are  each  liable  for  damages  during  transpor- 
tation, subject  to  reclamation  against  tbe  party  by 
whose  act  the  damage  occurred.  Richardson  v* 
The  Charles  P.  Chouteau,  87  Fed.  Rep.  632. 

A  carrier  receiving  freiaht  from  another  carrier 
under  an  agreement  between  the  latter  and  the 
shipper  is  entitled  to  tbe  benefit  of  any  valid  llm* 
itation  of  the  first  carrier^s  liability.  Just  as  It  is  lia- 
ble for  any  failure  to  perform  its  part  of  the  con- 
tract. St.  I^ouis,  L  ai.  ft  8.  R.  Co.  V.  Weakly,  50  Ark. 
897. 

A  railroad  company  whose  line  is  one  of  several 
connecting  roads,  in  tbe  absence  of  a  special  con- 
tract or  of  an  association  or  copartnership  by 
which  each  connecting  line  is  liable  for  the  con- 
tracts of  the  others,  is  not  responsible  for  damagee 
for  negligence  occurring  beyond  its  terminus.  In 
such  case  its  liability  is  confined  to  that  of  a  for-> 
warding  agent.  Knott  v.  Raleigh  ft  G.  R.  Go.  98  N.. 
a78. 
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a  corporation,  and  it  was  therefore  not  necea- 
NLTj  to  spccilically  aver  that  it  was  a  corpora- 
lion.  Adams  Exp,  Co.  v.  Hi'l,  48  Ind.  157;  In- 
dianapolia  Sun  Co,  ▼.  ffoirell,  53  Ind.  527; 
Sayen  v.  OrawfoTdnUle  First  Nat.  Bank,  89 
Ind.  280. 

The  defendant's  denial  of  the  possession  of 
the  goods  at  Mooresville  excused  the  plaintiffs 
from  making  a  lender  of  the  carrier^s  charges. 
A  common  carrier  waives  his  right  to  detain 
goods  for  the  freight  if  he  puts  bis  refusal  to 
deliver  them  to  the  owner  upon  the  ground  that 
they  are  not  in  his  possession  at  the  place 
where  a  demand  is  duly  made.  Vinton  v. 
Baldirin,  95  Ind.  488,  and  cases  cited;  Matkis 
▼.  Thomas,  101  Ifad.  119;  PlaUer  v.  Elkhart 
County,  108  Ind.  860, 1  West  Rep.  286;  House 
▼.  Alexander,  105  Ind.  109,  8  West.  Rep.  816. 

"Where  a  corporation  invests  an  agent  with 
general  authority  to  adjust  claims  against  it, 
the  declarations  of  that  agent,  made  while  en- 
deavoring to  secure  an  adjustment  of  the  claim, 
are  competent  evidence  against  his  principal. 
This  general  rule  has  often  been  applied  in  in- 
surance cases,  and  must  necessarily  apply  in 
Bucb  cases  as  this,  for,  otherwise,  the  corpora- 
tion would  be  entirely  without  a  representa- 
tiva 


In  deciding,  as  we  have,  that  the  provision» 
of  the  contract  with  the  United  States  Bzpresa 
Company  cannot  be  taken  advantage  of  by  the 
appellant,  we  have  disposed  of  the  ooint  that 
the  damages  are  limited  to  $50;  hut  if  we  were- 
wron^  in  this,  still,  the  limitation  will  not  con- 
trol, since  there  is  evidence  of  negligence  and* 
no  evidence  that  a  lower  rate  of  freight  was 
given  on  account  of  the  limitation  placed  upon 
the  value  of  the  property.  Bosenfeld  v.  Peoria, 
D.  <fc  E,  R.  Co,  108  Ind.  121, 1  West.  Rep.  150; 
BarUett  v.  PitUburgh,  C,  <fe  8t,  L,  R,  Co,  94 
Ind.  28  J;  Vnited  States  Exp.  Go,  v.  Backman, 
28  Ohio  St.  144. 

As  there  was  evidence  of  negligence,  and  no 
evideuoe  that  there  was  any  special  considera- 
tion inducing  the  owners  to  place  a  less  value 
on  thdr  property  than  its  actual  worth,  the 
limitation,  even  conceding  it  to  be  available  to- 
the  appellant  as  a  part  of  the  contract,  is  nul- 
lified. 

The  instructions  of  the  court  are  quite  a» 
favorable  to  the  appellant  as  the  law  warrants^, 
and  the  evidence  fully  supports  the  verdict. 

Judgmen  t  apnned. ' 

Petition  for  rehearing  denied  September  20,. 
1889. 
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EQUITABLE  LIFE  ASSURANCE  SO- 
CIETY of  the  United  SUtes,  AppU, 

V, 

Robert  R  HAZLEWOOD. 

( Tex ) 

!•  A  warranty  by  an  applicant  for  a 
life  iurarance  that  his  answers  to  the  so- 
ototy*B  medical  examiner  are  true,  does  not  malce 


him  responsible  for  the  truth  of  such  answers  a» 
reported  to  the  oompany;  and  if  by  being  inoor- 
rectly  written  down  by  such  examiner  without 
the  applicant's  knowledge  they  are  untrue  as  re- 
ported to  the  oompany,  the  policy  will  not  be 
avoided  thereby. 

8.  The  sig^natnre  of  an  applicant  for 
lifo  Insorance.  written  at  the  begin-^ 
ning^  of  the  paper  containing  his  medicai  ex- 
amination, is  for  purposes  of  identification  rather 


NOTX.— XK/e  policy;  construction  of, 

A  policy  of  insurance  is  a  single  entire  contract 
and  continues  during  the  life  of  the  insured  subject 
to  discontinuance  by  nonpayment  of  the  premiums. 
Feam  v.  Ward,  80  Ala.  566. 

The  provisions  of  a  policy  are  construed  and  ap- 
plied like  other  contracts,  and  may  render  it  void 
ab  initio,  by  its  terms  and  failure  of  warranty. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Pyie,  2  West^  fiep. 
880.  44  Ohio  St.  19. 

Questions  and  answers  will  be  reasonably  con- 
strued although  the  policy  is  conditioned  on  the 
truth  of  the  answers.  Home  Mut*  L.  Abso.  v.  GHi- 
lespie,  1  Cent.  Kep.  184, 110  Pa.  84. 

Mistakes  in  policies  may  be  disregarded  or  cor- 
lected.    Connecticut  Mut.  L.  Ins.  Co.  v.  Pyle,  supra. 

.  Ajypiication  for  insurance  on  Ufe, 

Where  the  application  was  signed  before  being 
flUed  out,  the  fact  that  the  answers  were  incorrectly 
written  io  by  the  agent  may  be  established  by  parol 
evidence;  otherwise  if  the  applicant  had  signed 
afterwards.  Brown  v.  Metropolitan  L.  Ins.  Co.  8 
West.  Hep.  775.  h6  Mich.  806. 

Where  an  agfint  of  a  life  insurance  company  as- 
sumed the  whole  preparation  of  an  application,  and 
asked  or  told  the  applicant  to  sign  ir^  without  ber 
reading  it  or  hearing  it  read,  the  oompany  cannot 
defend  on  the  ground  of  false  statements  in  the  ap- 
plication. Temmink  v.  Metropolitan  L.  Ins.  Co.  72 
Mich. .  40N.  W.  Rep.  460. 

7L.R.A. 


Where  a  physician,  acting  as  agent  for  the  com- 
pany, in  examining  an  applicant  for  life  insurance, 
assumes  to  write  out  the  answers  to  the  questions- 
upon  his  own  knowledge  of  the  facts,  rather  than 
from  the  answers  given  by  the  applicant,  the  an- 
swers as  griven  by  him  are  conclusive  on  the  com- 
pany. Pudritzky  v.  Supreme  Lodge  K.  of  H.  76- 
Mich.  428. 

A  copy  of  an  application  attached  to  an  1ns*ur- 
ance  policy,  which  does  not  have  the  name  of  the 
applicant  appended  thereto,  is  not  a  copy  of  such 
application  within  the  Statute  of  Wisconsin,  requir- 
ing a  copy  to.be  attached  to  the  policy  in  order  to 
permit  the  insurance  company  to  prove  the  falsity 
of  any  sUitement  therein.  Dunbar  v.  Phenix  Ins. 
Co.  72  Wis.  482. 

Whether  the  signature  to  an  application  for  in- 
surance, which  was  by  mark  only,  is  genuine  or  not 
is  immaterial,  where  the  policy  has  been  accepted, 
the  premiums  paid  for  several  years,  and  received 
and  retained  by  the  company,  with  no  ofFer  to  re- 
turn them.  Home  Mut,  L.  Asso.  v.  Biel  (Pa.)  17  Atl. 
Rep.  86. 

Whore  an  insurance  contract  is  ambiguous,  the 
doubt  should  be  resolved  against  the  oompany. 
See  note  to  Kratzenstein  v.  Western  Assur.  Co.  (N. 
T.)6L.R.A.79e. 

Companv  responsfble  for  acts  of  its  agents. 

The  insurance  company,  and  not  the  insured,  ia- 
responsible  for  the  falsity  of  answers  inserted  in  tJie- 


^w  also  12  L.  R.  A.  315;  20  L.  R.  A.  7t)l ;  21  L.  R.  A,  746;  35  L.  R.  A.  692. 
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than  for  the  purpose  of  bIndlDff  him  for  the  truth 
of  the  oontents  of  the  paper. 

3«  Where  payment  of  a  policy  of  life 
Insuranee  la  contested  because  of  the 
flUslty  of  certain  answers  made  by  the 
applicant  to  questions  propounded  to  him,  and 
which  he  warranted  to  be  true,  the  cbarire  to  the 
Jury  upon  the  question  of  falsity  must  be  con- 
fined to  such  questions  and  answers  as  were  put 
in  issue  by  the  pleadings  and  evidence,  and  not 
extended  to  all  the  answers  made  by  the  appli- 
cant. 

4.  While  an  applicant  for  life  Insurance 
is  not  bound  to  exercise  supervision 
over  the  writing^  down  of  his  answers 

by  the  medical  examiner,  yet,  if  he  knows  that 
his  answers  have  been  incorrectly  written  down, 
it  becomes  his  duty  to  see  that  proper  corrections 
are  made,  and  If  he  fails  to  do  so  he  will  be  estop- 
ped from  disputing  them  as  written  even  although 
recovery  upon  the  policy  Is  thereby  defeated. 

K«  Where  a  life  Insurance  company  con- 
tests payment  of  a  policy  upon  the  ground 
that  it  was  taken  out  by  the  beneficiary  as  a 
wagering  policy,  and  proves  that  the  beneficiary 
loaned  the  insured  the  money  with  which  he  paid 
the  premium,  testimony  of  the  agent  of  the  cor- 
poration is  admissible  as  to  negotiations  pre- 
ceding the  application,  tending  to  show  that  both 
the  beneflciaiy  and  the  insured  were  urged  by 
the  ajrent  to  apply  for  the  insurance;  that  the 
premium  was  paid  by  insured;  and  that  he  thought 
of  taking  the  policy  for  the  benefit  of  the  minor 
children  of  the  beneficiary,  but  did  not  do  so  be- 
cause the  beneficiaries  could  not  then  be  so  easily 
changed  in  case  such  change  became  desirable. 

6.  Where  the  applicant  stated  that  no 
application  by  him  for  Insurance  was 
ever  rejected*  and  it  Is  shown  that  his  appli- 
cation for  membership  in  a  mutual  benefit  society 
was  rejected,  plalntUf  may  show  that  the  com- 
pany's agent  informed  the  insured  that  such  so- 
cieties were  not  regarded  as  life  Insurance  com- 
panies and  need  not  be  considered  as  such  by  him. 

7.  The  deslg^natlon  of  a  person  as  bene- 
ficiary in  a  life  insurance  policy,  who  has  no 
Insurable  interest  in  the  life  of  the  person  taking 


out  the  policy,  does  not  render  it  void;  but  such 
person  may  be  treated  as  an  assignee,  appointee 
or  trustee  to  receive  the  proceeds  for  whoever 
may  be  lawfully  entitled  to  enjoy  them. 

8.  One  has  an  insurable  Interest  in  the 

life  of  his  brother. 

9.  There  is  no  special  reason  fbr  limit- 
ing the  amount  for  which  a  policy  may  be 
taken  out  when  the  insurance  is  obtained  by  a 
person  on  his  own  life  and  made  payable  origi- 
nally or  by  assignment  to  another  having  no,  or 
only  a  limited,  insurable  Interest  in  his  life. 

(December  6, 1889.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Delta  County  in 
favor  of  plaintiff  in  an  action  upon  a  policy  of 
life  insurance.    Affirmed. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Me8«r$,  Mazey,  Ll^htfoot  ft  Denton 
and  Hod^res  ft  Lane*  for  appellant: 

Where  a  policy  of  life  insurance  was  taken 
out  for  speculation — at  the  instance  of  the  bene- 
ficiary^,  who  furnished  the  money  to  pay  the 
premium— upon  the  life  of  a  brother,  twenty- 
eight  years  of  age,  the  beneficiary  being  a  man 
in  no  way  dependent  upon  the  assured,  even 
tbough  there  might  have  been  a  small  indebted- 
ness greatly  disproportionate  to  the  policy,  such 
policy  cannot  be  sustained,  but  is  a  wagering 
contract  and  void,  as  against  public  policy. 

Price  V.  KnigJiU  of  Honor,  68  Tex.  866,  and 
authorities  there  cited;  Levy  v.  Taylor,  66  Tex. 
652;  "V^amoek  v.  Bam%,  104  U.  S.  782  (26  L.  ed. 
927;  Qammaek  v.  Lewis,  82  U.  S.  15  Wail.  648 
(21  L.  ed.  214);  Lewis  v.  Phoenix  MuL  L.  Ins, 
Co.  39  Conn.  100;  Sing'eton  v.  St.  Louis  Mui. 
Ins.  Co.  66  Mo.  63. 27  Am.  Rep.  321;  Guardian 
Mut,  L.  Ins.  Co.  V.  Hogan,  80  111.  85,  22  Am. 
Rep.  180;  Keystone  Mut.  Ben.  Asso.  v.  If  orris, 
7  Cent.  Rep.  204.  115  Pa.  446;  Bacon,  Ben. 
Societies.  ^  250,  pp.  868,  370,  595,  868,  ^  249; 
Bliss,  Ins.  pp.  27, 40,  42, 43;  Stevens  v.  Warrer^ 
101  Mass.  664. 

Where  both  the  application  and  the  policy 


application  by  an  authorized  a^rent  of  the  company, 
where  the  insured  had  srlven  true  answers.  O^Brien 
V.  Home  Ben.  Society,  27  N.  Y.  8.  H.  3S». 

Where  the  law  of  a  State  provides  that  a  person 
who  solicits  or  procures  an  application  for  Insurance 
shall  be  held  to  be  the  affent  of  the  insurance  com- 
pany, and  such  agent  fills  up  the  application,  his 
act  In  doiufT  so  is  the  act  of  the  company.  Conti- 
nental L.  Ins.  Go.  V.  Chamberlain,  132  U.  S.  304  (38  L. 
«d.341). 

If  the  applicant  for  Insurance  fully  states  the 
facts  to  the  agent,  and  the  ag:ent  writes  the  answers 
to  the  questions  contrary  to  the  facte  stated  by  the 
applicant,  the  insurance  company  is  estopped  from 
making  a  defense  in  an  action  on  the  policy,  by 
reason  of  the  falsity  of  such  answers.  Continental 
L.  Ins.  Co.  V.  Chamberlain,  138  U.  8. 304  (33  L.  ed.  841 ). 

Where  the  agent  writes  in  the  application  that 
the  applicant  has  no  other  insurance,  although  the 
applicant  told  him  that  he  had  certificates  of  mem- 
bership in  co-operative  companies,  which  the  agent 
said  were  not  considered  Insurance  by  him,  the 
company  is  l)Ound  by  the  agent^s  Interpretation, 
and  estopped  from  asserting  the  contrary.    Ibid. 

The  act  of  an  agent  authorized  to  solicit  and  take 
applications  for  insurance,  in  inserting  false  an- 
swers to  interrogatories,  without  the  knowledgre  or 
fault  of  the  applicant,  is  binding  upon  the  company. 
Phodnlx  Ins.  Co.  v.  Stark,  ISO  Ind.  444. 

•JL.R.A. 


An  insurance  company  cannot  repudiate  the 
fraud  of  its  agent  in  inserting  untrue  answers  in 
the  application,  and  thus  escape  the  obligations  of 
ita  contract,  merely  because  the  assured  accepted  in 
good  faith  the  act  of  the  agent,  without  examina- 
tion.   Kister  v.  Lebanon  Mut.  Ins.  Co.  5  L.  B.  A.  64fl» 

128  Pa.  568. 

insurable  interest  in  We. 

To  create  an  insurable  interest  in  the  life  of  an- 
other, there  must  be  a  reasonable  ground,  founded 
in  the  relations  of  the  parties,— either  pecuniary, 
orof  blood,  or  affinity,— to  expect  some  benefit  or 
ad  vantage  from  the  continuance  of  his  life.  Un  ited 
Brethren  Mut.  Aid  Society  v.  McDonald,  1  L.  B.  A* 
238, 122  Pa.  324. 

A  stepson  has  no  insurable  interest  in  the  life  of 
his  stepfather.    Ibid. 

In  the  absence  of  any  insurable  interest  of  the 
beneficiary,  the  law  will  presume  that  a  policy  was 
taken  out  for  the  purpose  of  a  wager  or  speculation. 
Ibid. 

A  son-in-law  has  no  insurable  interest  in  the  life 
of  his  mother-in-law,  who  has  no  visible  means  of 
support  and  whom  he  keeps  and  maintains.  Stam- 
baugh  V.  Blake  (Pa.)  22  W.  N.  a  407. 

A  wife  and  children  have  an  insurable  interest  in 
the  life  of  the  husband  and  father.  Washington 
Cent.  Nat.  Bank  v.  Hume,  128  U.  &  196  (82  L.  ed.  870). 

The  foundation  of  the  doctrine  is  that  no  one 
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refer  to  each  other,  and  warrant  that  all  the 
statements  made  in  the  application  as  well  as 
those  made  by  the  assured  to  the  medical  ex- 
aminer are  true,  and  stipulate  that  if  any  of 
such  statements  are  in  any  respect  untrue  the 
policy  shall  be  void,  any  misstatement  by  the 
assured  in  such  application  or  examinaticin, 
whereby  the  insurer  is  misled  as  to  his  true 
condition,  will  avoid  the  policy. 

Galpeston  Im,  Co,  v.  Long,  51  Tex.  91;  JEt- 
na  L.  ln$.  Co,  ▼.  France,  91  TJ.  S.  510  (23  L. 
ed.  401);  Jeffries  v.  Economical  Mut,  L.  Ins.  Co. 
69  U.  8.  22  Wall.  47  (22  L.  ed.  833);  New  York 
L.  Ins.  Co.  V.  Meicher,  117  U.  8.  519  (29  L.  ed. 
934);  Vou  v.  hagle  Life  <fe  H.  Ins.  Co.  6  Cush. 
42;  Metropolitan  L.  Ins.  Co,  v.  Melague,  8 
Cent.  Rep.  611,  49  N.  J.  L.  687,  60  Am.  Rep. 
665 ;  Bliss,  Life  Ins.  pp.  46,  48,  §§  84,  36, 
§§  37,  38,  50.  p.  72;  §  54.  p.  79;  §  5S.  p.  85; 
^$  69,  60,  64, 77,  p.  109;  §  82,  p.  122;  Bacon, 
Ben.  8ocietie8,  §  233.  p.  328;  ^  427,  p.  637; 
May,  Ins.  §  298.  p.  326;  §8  186,  187,  p.  195; 
Powers  y.  Northeastern  Mut.  L.  Asso.  50  Vt  630. 

Where  the  contract  between  the  parties  for 
assurance  is  one  of  warranty,  and  the  facts  in 
evidence  show,  or  tend  to  show,  that  the  af- 
firmative waiTantv  of  the  assured,  upon  which 
the  policy  is  based,  is  untrue,  the  court  should 
so  charge  the  jury  as  to  leave  them  to  find  the 
truth  or  falsity  or  such  warranted  facts;  and  it 
is  error  to  allow  them  to  consider  outside  con- 
temporaneous conversations,  or  other  matters 
concerning  the  materiality  of  the  (jfuestions, 
which  were  not  carried  into  the  wntten  con- 
tract. 

Texas  Mut,  L,  Ins.  Co,  y.  Davidge,  61  Tex. 
1^;  QaltesUm  Ins,  Co.  y.  Long,  51  Tex.  89; 
SewTork L.  Ins.  Co,  v.  Fletcher,  supra;  Thomp- 
mn  y.  Knickerbocker  L.  Ins.  Co.  104  U.  8.  252 
<26  L.  ed.  765):  Union  Mut.  L,  Ins.  Co.  v.  Moto- 
ry,  96  U.  8.  544  (24  L.  ed.  674);  Bacon,  Ben. 
&>cietie8,  §  155,  note  1,  and  authorities  cited; 
McCoy  Y,  Metropolitan  L.  Ins.  Co.  183  Mass.  85; 
MiUs  V.  Connecticut  Mut.  L.  Ins.  Co.  3  Gray, 
680;  Draper  y.  Charter  Oak  F,  Ins.  Co.  2  Allen, 
569;  Kibbey,  Hamilton  Mut.  Ins.  Co.  11  Gray, 
163. 


Where  all  the  stipulations  of  a  contract  of 
assurance  are  set  out  in  writing  and  by  its 
terms  the  statements  therein  are  warranted  to 
be  true,  they  cannot  be  varied  upon  a  material 
point  by  contemporaneous  verbal  statements 
and  conversations  between  the  assured  and  the 
soliciting  a^ent  of  the  company. 

Union  Mut.  L.  Ins.  Co,  y.  Mou>rp,  New  York 
L.  Ins.  Co.  V.  Fletcher,  McCoy  v.  Metropolitan 
L.  Ins.  Co.  AfilesY.  Connecticut  Mut.  L.  Ins.  Go. 
and  Draper  v.  Charter  Oak  F.  Ins.  Co,  supra; 
Bliss,  Life  Ins.  ^  82,  pp.  122, 128. 

Messrs.  J.  A.  Templeton,  E.  B.  Perkins 
and  E.  H.  Bennett,  for  appellee: 

Henry  Clay  Hazlewood  had  an  insurable  in- 
terest in  his  own  life,  and  if  he  himself  in  good 
faith  applied  for  and  obtained  ^he  policy  sued 
on,  and  paid  to  defendant  all  premiums  due 
thereon,  and  if  he  in  good  fMth  had  the  oame 
made  payable  to  appellee,  said  TX)licy  would 
not  be  a  speculative  or  wagering  policy,  but  a 
valid  and  binding  obligation  on  defendant. 

Connecticut  Mut,  L.  Ins,  Co,  y.  8rha^€r,  94 
U.  8.  457  (24  L.  ed.  251);  JStna  L.  Ins.  Co.  v. 
France,  94  U.  8.  5t$l  (24  L.  ed.  5«7);  Ixinqion 
V.  Union  Mut.  L.  Ins.  Co.  14  Fed.  Rep.  272,  and 
authorities  there  cited;  Bacon,  Ben.  Societies, 
§§  248,  249.  397;  Bliss,  Life  Ins.  §  26;  JjCTmis 
V.  EagU  Life  &  H,  Ins.  Co.  6  Gray.  399;  ElkJwrt 
Mut.  Aid  B.  A  R.  Asso.  v.  Houghton^  1  West. 
Rep.  284,  103  Ind.  286.  and  authorities  therein 
cited;  CampbeUy.  New  England  Mut.  L,  Ins,  Co. 
98  Hass.  381;  Provident  L,  Ins.  dh  Inv.  Co,  v. 
Baum,  29  Ind.  236;  Morrell  v.  Trenton  Mut.  L. 
A  F.  Ins.  Co.  lO.Cush.  282,  57  Am.  Dec.  92  et 
seq. 

Henry  Clay  Hazlewood  had  an  insurable  In- 
terest in  his  own  life,  and  could  effect  such 
insurance,  and  api)oint  anyone  to  receive  the 
money  in  case  of  his  death  during  the  existence 
of  such  policy. 

Langdon  v.  Union  Mut,  L.  Ins,  Co.  Elkhart 
Mut.  Aid  B.  db  R.  Asso,  y.  Houghton  and  Pro^ 
ident  L.  Ins.  dk  Inv.  Co.  v.  Baum,  supra. 

One  brother  has  an  insurable  interest  in  the 
life  of  another  where  there  is  superadded  to 
that  relationship  that  of  debtor  and  creditor; 


shall  have  a  benefit  of  any  kind  In  a  life  policy,  who 
is  not  presumed  to  be  interested  in  the  preservation 
«f  the  life  Insured.    Gilbert  v.  Moose,  1(H  Pa.  78. 

A  party  havinir  no  insurable  interest ia  the  life  of 
another  oannot  receive  an  assigrnment  of  a  policy 
of  insurance  upon  the  life  of  the  latter,  on  an  agrree- 
ment  merely  to  pay  the  premiums  or  aasessments. 
Such  an  assiernment  will  not  vitiate  the  policy,  but 
will  leave  the  insurance  money  payable,  on  the 
death  of  the  assured,  to  the  party  originally  desiflr- 
nated  in  the  oertifloate.  Price  v.  Supreme  Lodpe 
K.  of  H.  68  Tex.  961. 

Insurable  Interest  in  life  of  another.  Sec  note  to 
Bittler  v.  Smith  (Md.)  2  L.  B.  A.  844. 

That  a  company  is  estopped  by  the  fraud  of  its 
agent,  see  noU  to  Klster  v.  Lebanon  Mut.  Ins.  Co. 
<Pa.)5L.BMA.640. 

Wooer  pollotet. 

It  is  the  absence  of  this  Insurable  interest  which 
gives  to  the  policy  the  character  of  a  wager  con- 
tract; there  can  arise  In  such  case  no  question  of 
motive  or  good  faith.  Downey  v.  Hoffer,  110  Pa.  109. 

The  ru  le,appllcable  alike  to  Uf  e  and  fire  insurance, 
rests  in  public  policy  for  the  protection  of  human 
life  and  property.  Stoner  v.  Line,  16  W.  N.  C.  187; 
Keystone  Mut.  Ben.  Asso.  v.  Norris,  7  Gent.  Kep. 
»4,115Fa.4lfiw 

7  L.  R.  A. 


An  insurance  contract  is  void,  unless  the  insured 
has  an  interest  in  the  subject  matter  of  the  policy. 
Adams  v.  Pennsylvania  Los.  Go.  1  Kawle,  106;  Gil- 
bert V.  Moose,  104  Pa.  8U;  Stoner  v.  Line,  and  Key- 
stone Mut.  Ben.  Asso.  v.  Norrie,  supra;  Downey  v. 
Hoffer.  110  Pa.  109,  16  W.  N.  C.  184;  Seigrist  v. 
Schmaltz,  5  Gent.  Bep.  230, 118  Pa.  826;  Grant  v.  Kline, 
7  Gent.  Bep.  626, 115  Pa.  618;  Gooper  v.  Sbaeffer  (Pa.) 
9  Gent.  Bep.  601;  Gammack  v.  Lewis.  82  U.  S.  15  Wall. 
643  (Zl  L.  ed.  244):  Warnock  y.  Davis,  104  U.  S.  775 
(26  L.  ed.  924);  Stevens  v.  Warren,  101  Mara.  864; 
Franklin  F.  Ins.  Go.  v.  Hazzard,  41  Ind.  116, 13  Am. 
Bep.  818;  Mo.  Valley  L.  Ins.  Go.  v.  Sturges,  18  Kan. 
98, 26  Am.  Bep.  761;  Franklin  L.  Ins.  Go.  v.  Sefton, 
58  Ind.  880;  Singleton  v.  St.  Louis  Mut.  Ins.  Go.  66 
Mo.  68, 27  Am.  Bep.  321;  Moore  v.  Small,  19  Pa.  468; 
DeFranoe  v.  DeFrance.  34  Pa.  390. 

When  the  life  of  a  debtor  who  owes  but  $100  is  in- 
sured by  his  creditor  for  $8,000,  the  transaction  is 
within  the  prohibition  against  wagering  policies. 
In  such  a  case  the  court  should  declare,  as  a  matter 
of  law,  that  no  more  can  be  recovered  by  a  creditor 
than  is  sufficient  to  reimburse  him  his  debt,  the 
premium  he  has  paid  and  interest.  Gooper  v.  Shaof- 
fer  (Pa.)  9  Gent.  Bep.  60L 

An  assignment  does  not  help  a  wasrerlng  policy. 
Stambaugh  v.  Blake  (Pa.)  22  W.  N.  G.  407. 
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and  in  sncb  a  case  the  eitent  of  tbe  recovery 
will  Dot  be  limited  to  the  amount  of  tbe  iu- 
debledness  due,  and  the  beueficiary  may  re- 
cover tbe  amount  of  the  entire  policy. 

Ooodmn  v.  MassachuutU  Mat.  L,  Itu,  Co. 
78  N.  Y.  480, 18  Alb.  L.  J.  217;  Qrant  v,  Kline, 
7  Cent.  Rep.  626,  115  Pa.  618. 

The  clearest  and  most  unequivocal  language 
is  necessary  to  create  a  warranty,  and  all  state- 
men  is  and  expressions  of  a  doubtful  character 
will  be  construed  as  representations  merelv. 

Goddard  v.  East  Texas  F,  In$.  Co,  67  Tex. 
69;  Mouhr  v.  Am,  L.  Ins.  Co.  Ill  U.  S.  335 
(28  L.  ed.  447);  First  Nat.  Bank  v.  narlford  F. 
Ins.  Co.  95  U.  8.  673  (24  L.  ed.  568):  Phanix 
L.  Ins.  Co.  V.  Haddin,  120  U.  8. 183  (80  L.  ed. 
644);  Alabama  Gold  L.  Ins.  Co.  r.  Johnston,  80 
Ala.  467,  and  authorities  cited;  Continental  L. 
Ins.  Co.  V.  Rogers,  8  West.  Rep.  88, 119  111.  474; 
Clapp  V.  Massaclittsetts  Ben.  Asso.  6  New 
Eng.  Rep.  103,  146  Ma<ts.  519;  DiOeber  v.  Home 
X.  Ins.  Co.  69  N.  Y.  256  et  seq.;  Stout  v.  Com- 
msrciul  Union  Assur,  Co,  12  Fed.  Rep.  554; 
May,  Ins.  160-165,  174-178;  Bliss,  Life  Ins. 
g  404;  Bacon,  Ben.  Societies,  g  468. 

No  statement  in  the  application  made  by  the 
assured,  and  which  he  at  that  time  honestly 
and  in  good  faith  believed  to  be  true,  would  vi- 
tiate the  policy,  even  though  it  should  ulti- 
mately appear  that  such  statement  was  not  in 
all  respects  literally  true. 

MofUor  V.  Am.  L.  Ins.  Co.  Alabama  Gold  L. 
Ins.  Co.  V.  Johnston,  Continental  L.  Ins.  Co.  v. 
Sogers,  and  Clapp  v.  Massachusetts  Ben.  Asso. 
supra;  Southern  L.  Ins.  Co.  v.  Booker,  9  Helsk. 
606,  24  Am.  Rep.  344,  854;  May,  Ins.  ^g  169, 
170;  Bacon,  Ben.  Societies,  §  214. 

Henrj-y  X,  delivered  the  opinion  of  the 
court: 

Upon  the  application  of  Henry  C.  Hazle> 
wood,  appellant,  in  August,  1887,  issued  its 
policy  upon  his  life,  payable  to  Robert  R.  Ha- 
zlewood,  if  living,  if  not,  then  to  his  brother, 
Henry  C.  Hazlewood,  for  tbe  sum  of  $15,000, 
payable  at  the  death  of  the  said  Henry  C.  H. 
G.  Hazlewood  was  a  younger  brother  of  R.  R. 
Hazlewood.  He  died  in  March,  1888,  aged 
then  about  twenty-eight  years.  Appellee,  be- 
^nning  with  the  jear  1(^1,  and  between  that 
time  and  the  date  of  the  application  for  the  in- 
surance, had  advanced  to  the  said  Henry  C. 
various  sums  of  money,  amounting  to  about 
$1,200,  for  which  the  said  Henry  acknowl- 
edged an  indebtedness.  On  the  back  of  tbe 
application  for  the  insurance,  and  just  above 
the  signatures  of  lx)th  of  said  Hazlewoods,  is  a 
printed  agreement  in  the  following  words: 
*'It  is  hereby  agreed  that  all  the  foregoing 
statements  and  answers,  as  well  as  those  made, 
or  to  be  made,  to  the  Society's  medical  exam- 
iner, are  warranted  to  be  true,  and  are  offered 
to  the  Society  as  a  consideration  of  the  con- 
tract." In  the  body  of,  and  on  the  back  of,  the 
application,  and  above  said  signatures,  there 
are  a  number  of  questions  and  answers  relating 
to  the  risk.  Attached  to  the  application  is 
another  paper,  styled  "Medical  Examiner's 
Report,"  at  the  beginning  of  which  appears  the 
signature  of  Henry  Clay  Ilazlewood,  and  at  the 
end  of  it  the  name  of  the  medical  examiner. 
Between  the  two  signatures  there  appear  a  great 
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number  and  variety  of  questions  and  answers, 
relating  to  the  history  of  the  said  Henry,  and  of 
bis  ancestors  and  collateral  kindred,  and  to  hi» 
physique,  system,  general  heahh  record,  habita 
and  environment.  Tbe  answers  are  usually 
"  Yes"  or  *'No,"  and,  from  tbe  space  allowed 
for  them  in  the  form  used,  it  is  evident  that  they 
are  required  to  be  monosyllabic.  Some  of  the- 
answers  are  evidently  made  by  the  medical  ex- 
aminer, and  some  by  tbe  subject  of  tbe  exam- 
ination.  There  is  nnthing'but  tbe  nature  of  tiie- 
answers  to  distinguish  those  of  tbe  m(*dical  ex- 
aminer from  those  of  tbe  subject  of  the  exam- 
ination; and  it  is  not  easy  to  distin&uisb.  in 
some  instances,  by  which  one  the  answer  was 
really  made.  While  many  of  tbe  quesliona 
answered  by  the  witness  relate  to  facts  necea- 
sarily  within  his  knowledge,  and  to  which  be- 
evidently  ought  to  have  been  able  to  give  cat- 
egorical and  truthful  answers,  there  are  otbera 
seemingly  required  to  be  and  in  fact  answered 
by  him,  about  which  he  could  not,  in  the  nature 
of  things,  have  had  exact  and  positive  knowl. 
edge,  and  about  which  it  is  not  probable  that 
he  could  have  expressed  bimFelf  satisfactorily 
by  simply  answering  "Yes"  or  "No."  All 
answers  were  written  down  by  the  medicai 
examiner. 

Tbe  policy  sets  out  on  its  face  that  it  is  i«sued 
"in  consideration  of  tbe  application,  and  of 
each  statement  made  therein."  Among  the 
provisions  of  the  policy  is  one  reading:  "  If 
any  statement  made  in  the  application  for  tbia- 
policy  be  in  any  respect  untrue,  this  policy 
sball  be  void."  The  application  set  out  on  its 
face:  "  I  certify  that  J  am  temperate  in  my 
habits,  and  am,  to  the  best  of  my  knowledge 
and  belief,  in  sound  physical  conclition,  and  a 
satisfactory  subject  for  life  assurance."  This 
was  signed  by  the  insured,  and  indorsed  by  tlie 
beneficiary.  Under  tbe  general  health  record, 
tbe  question  was  asked  in  tbe  written  and 
printed  medical  examination  which  was  sent 
forward  to  the  company  in  New  York:  "(13) 
Any  history  of  serious  illness,  injury  or  infirm- 
ity, etc.?  to  which  the  insured  answered^ 
••  No."  "  (166)  When,  and  for  what,  has  med- 
ical advice  been  sought  within  tbe  last  tbroe 
years?"  to  which  tbe  insured  answered  "Noth- 
ing." The  medical  examiner  of  defendant  tes- 
tified that  be  asked  both  of  tbe  above  questions, 
and  tbe  assured  answered  them  as  reconled, 
and  made  no  other  statements  under  those 
beads.  He  says:  "  I  wrote  tbe  answers.  Mr, 
H.  C.  Hazlewood  was  sitting  at  my  lelt  elbow. 
I  asked  bim  each  question,  and  wrote  the- 
answer  as  he  gave  it.  First,  had  bim  sian  at  the 
top.  Asked  bim  questions  1  to  18,  inclusive, 
and  then  wrote  the  answers.  After  tbe  exam* 
ination,  be  asked  me  what  sort  of  a  risk  he  was. 
I  told  him  he  could  see  for  himself,  and  gave 
him  tbe  report;  and  he  read  it  over  himself.  I 
asked  him  each  question  separately,  and  wrote 
his  answers.  He  told  me  be  had  not  sought 
medical  advice  in  three  years.  That  question 
is  considered  material.  All  are  so  regarded,  as 
all  go  to  make  up  the  report,  .  .  .  Henry  Clay 
Hazlewood  gave  no  history  of  mental  disorder 
or  derangenoent.  Applicant  ought  to  have  in- 
formed me  of  any  mental  derangement.  Ab- 
sent-mindedness, or  hallucinations  of  fear,  and 
the  like, — ^general  belief  that  someone  was  after 
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applicant,  to  kiU  him,  or  imagiDing  something 
to  exist  that  did  not,— ivould  be  a  serious 
-question/' 

Id  the  written  examination  the  question  was 
asked:  *'(6)  Aov  history  of  mental  derange- 
ment?" to  which  the  applicant  answerra, 
**  No."  In  the  medical  examination '  is  the 
printed  question  to  the  applicant:  "(8a)  Ever 
spat  blood,  or  any  history  of  chronic  hoarse- 
ness or  cough,  or  of  asthma,  or  shortness  of 
breath?"  To  which  the  insured  answered, 
"No." 

The  controverted  questions  as  to  breaches  of 
warranty  raised  by  the  pleadings,  referred  to  in 
the  evidence  and  discussed  in  the  brief  of  ap- 
pellant's counsel,  are  thus  stated  in  the  brief: 
"  The  applicant  covenants  in  writing,  and  war- 
rants, that  to  the  best  of  his  knowledge  and 
belief  he  is  in  sound  physical  condition.  He 
warrants  that  he  has  not  sought  medical  advice 
for  anything  within  the  last  three  years.  He 
warrants  that  there  has  been  no  mental  de- 
rangement. He  warrants  that  there  is  no  ap- 
plication pending  for  other  insurance.  He 
warrants  that  there  has  been  no  severe  illness, 
^coughs  or  other  ailments,"  etc. 

It  is  contended  that  the  court  erred  in  refus- 
ing to  give  the  following  charge  at  the  request 
of  defendant: 

"  If  the  Jury  believe  from  the  evidence  that 
Henry  Clay  Hazlewood,  in  the  application  for 
the  policy  of  assurance,  warranted  that  all  the 
statements  in  such  application,  and  all  the 
statements  and  answers  made  to  the  Society's 
medical  examiner,  were  true,  and  tbat  such  ap- 
plication was  made  a  part  of  the  policy,  and  it 
was  therein  provided  tbat  if  any  statement  in 
«uch  application  was  in  anv  respect  untrue,  the 
aaid  policy  should  be  void,  then  I  charge  you 
that  all  three  of  such  instruments,  taken  to- 
gether, constitute  the  contract  between  tbe  par- 
ties, and  a  warranty  on  the  part  of  tbe  assured 
that  all  the  statements  and  answers  to  the  med- 
ical examiner  were  true;  and,  if  yon  further 
believe  from  the  evidence  that  the  said  Henry 
Clay  Hazlewood,  in  his  medical  examination, 
in  answer  to  the  printed  questions  propounded 
by  the  Society,  had  his  answers  to  said  ques- 
tions put  down  in  writing  by  tbe  medical  ex- 
aminer opposite  said  questions,  after  said  Ha- 
zlewood had  signed  said  medical  examination, 
and  tbat  after  said  answers  were  put  down  he 
read  over  and  examined  tbe  same,  and  assented 
thereto,  and  the  same  was  sent  forward  with  tbe 
application,  as  tbe  basis  of  the  policy,  and  tbe 
same  was  iasued  by  defendant  upon  the  reliance 
of  the  truth  of  such  answers,  then,  if  you  find 
from  the  evidence  tbat  said  written  answers  in 
said  medical  examination  were  ii  any  respect 
untrue,  you  will  find  for  the  defendant;" 
and  also :  "In  refusing  to  grant  the  de- 
fendant's motion  for  a  new  trial  in  this,  that  it 
was  clearly  proved  that  tbe  contract  was  em- 
braced in  the  application,  the  answers  of  the 
assured  to  the  medical  examiner,  and  the  pol- 
icy, taken  together,  and  they  constitute  a  war- 
ranty that  the  statements  therein  made  were 
true,  when  the  facts  fully  show  that  the^  were 
not  true,  that  at  the  time  of  the  application  the 
assured  was  not  in  sound  physical  condition, 
but  was  in  bad  health,  and  misled  defendant 
and  its  officers  by  his  statements  regarding  his 
^conditioiL" 
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Tbe  doctrine  contended  for  by  appellant, 
that  a  warranty  must  be  strictly  complied  with, 
is  fully  maintained  by  the  authorities  quoted  in 
his  brief. 

>lr.  Bliss,  in  his  work  on  Insurance,  says: 
"By  introducing  them,  tbey  stipulate,  in  effect, 
that  tbey  are  so  material  that  if  not  strictly 
complied  with  the  whole  contract  is  rendered 
void.  A  misstatement  in  a  warranty  is  there- 
fore fatal  to  tbe  contract,  although  arising  from 
the  most  innocent  mistake,  or  from  false  infor- 
mation afforded  by  others,  or  from  mere  inad- 
vertence, and  as  much  so  as  if  made  wiih  the 
most  willfully  fraudulent  intent."    Section  86. 

In  the  case  of  Jeffries  v.  EconomictU  Mut,  L. 
Ins,  Co.  89  U.  8.  22  Wall.  53  [22  L.  ed.  835], 
the  court  says:  "The  proposition  at  the  foun- 
dation of  this  point  is  this:  tbat  the  statements 
and  declarations  made  in  the  policy  shall  be 
true.  This  stipulation  is  not  expressed  to  be 
made  as  to  important  or  material  statements 
only,  or  to  those  supposed  to  be  material,  but 
as  to  all  statements.  The  statements  need  not 
come  up  to  the  degree  of  warranties.  Tbey 
need  not  be  representations,  even,  if  this  term 
conveys  an  idea  of  an  afOrmation  having  any 
technical  character.  '  Statements  and  declara- 
tions'  is  the  expression;  what  tbe  applicant 
states,  and  what  the  applicant  declares.  Noth- 
ing can  be  more  simple.  If  he  makes  any 
statement  in  the  application,  it  must  be  true. 
If  he  makes  any  declaration  in  the  application, 
it  must  be  true.  A  faithful  performance  of  this 
agreement  is  made  an  express  condition  to  the 
existence  of  a  liability  on  tbe  part  of  the  com- 
pany." Again,  on  page  66  [836]:  "Many 
cases  may  be  found  which  hold  that  where  false 
answers  are  made  to  inquiries  which  do  not  re 
late  to  the  risk  the  policy  is  not  necessarily 
avoided,  unless  they  influenced  the  mind  of  the 
company,  and  that  whether  tbey  are  material  is 
for  the  determination  of  tbe  jury.  But  we 
know  of  no  respectable  authority  which  so 
holds,  where  it  is  expressly  covenanted,  as  a 
condition  of  liability,  that  tbe  statements  and 
declarations  made  in  the  application  are  true, 
and  when  the  truth  of  such  statements  forms 
the  basis  of  the  contract." 

In  the  case  of  JEftna  L.  Ins,  Go.  v.  Fra7iee, 
91  U.  S.  512  [23  L.  ed.  402],  the  court  adopts 
the  reasoning  In  the  above  case,  and  adds:  "It 
is  only  necessary  to  reiterate  that  all  the  state- 
ments contained  in  the  proposal  must  be  true; 
that  the  materiality  of  such  statements  is  re- 
moved from  the  consideration  of  tbe  court  or 
jury  by  the  agreement  of  the  parties  that  such 
statements  are  absolutely  true,  and,  if  untrue 
in  any  respect,  the  policy  shall  be  void." 

In  the  case  of  Ifeto  York  L,  Ins.  Co.  v. 
FUtolier,  117  U.  8.  519  [29  L.  ed.  934],  re- 
ferred to  in  the  brief  of  appellant,  the  insured 
made  certain  statements  and  representations 
respecting  himself,  his  life  and  his  past  and 
present  health,  to  which  he  appended  a  decla- 
ration warranting  their  truthfulness,  and  agree- 
ing that  they  should  be  the  basis  of  any  con- 
tract between  him  and  the  company,  and  that 
if  they,  or  any  of  them,  were  m  any  respect 
untrue  tbe  policy  which  might  be  issued  thereon 
should  be  void;  and  further  agreeing  that,  in- 
asmuch as  only  the  officers  of  the  home  office 
had  authority  to  determine  whether  or  not  a 
policy  should  issue  on  any  application,  and  as 
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Oh,  J,,  delivered  the  opinion  of 
the  court: 

This  was  an  appeal  from  the  order  of  the 
court  below  refusing  to  open  a  judgment  en- 
tered bv  the  Beal  Ealate  Investment  Co,  y. 
Oliver  Soop  and  Fanny  C.  Hoop,  appellants,  in 
the  sum  of  $680.  The  said  Fanny  was  the 
wife  of  the  said  Oliver  Roop,  but  this  does  not 
appear  on  the  face  of  the  note  upon  which  the 
judgment  was  entered.  The  petition  wliich 
was  filed  in  the  court  below  is  not  printed  in 
the  paper  book,  hence  we  have  no  certain 
knowledge  of  the  specific  grounds  upon  which 
the  judgment  was  asked  to  be  opened,  and  we 
might  weU  dismiss  the  case  for  this  reason 
alone.  We  learn  from  the  docket  entries,  bow- 
ever,  that  the  application  was  on  behalf  of  both 
defendants,  ana  from  the  agreements  of  coun- 
sel, (a)  that  tbe  note  was  usurious;  and  (b)  that 
the  defendant,  Fanny  C.  Roop,  was  a  married 
woman,  and  as  such,  had  no  power  to  bind  her- 
self by  a  judgment  note. 

As  to  the  first  proposition,  the  depositions 
show  that  only  $iOO  was  loaned  to  the  defend- 
ants; but  as  the  plaintiff  concedes  this,  and  also 
alleges  that  it  was  a  loan  with  the  judgment 
note  as  collateral,  and  that  no  more  than  tbe 
$500  with  interest  is  claimed,  there  would 
seem  no  good  reason  why  the  court  below 
should  open  the  judgment  and  order  an  issue 
to  try  a  fact  which  is  not  disputed. 

The  second  ground  of  relief  is  more  serious. 
On  behalf  of  Fanny  C.  Roop,  it  was  contended 
"that,  as  the  record  of  the  judgment  reveals  no 
contract  within  the  power  of  a  married  woman 
to  make,  it  is  irregular  as  to  Fanny  Roop  and 
cannot  stand."  The  judgment  is  entirely  reg- 
ular upon  its  face,  as  tbe  record  does  not 
show  that  Fanny  0.  Roop  is  a  married  woman. 
The  depositions  do  show  it,  however,  and  the 
fact  is  not  denied. 

The  plaintiff  contends  that  under  the  Act  of 
June  8,  18S7  (Pub.  Laws,  882),  known  as  the 
*'  Married  Person's  Property  Act,"  a  married 
.woman  has  the  power  generally  of  oonfessinc^ 
Judgments,  and  refers  us  to  the  third  section  of 
said  Act  as  confirming  it.  Said  section  is  as 
follows:  "A  married  woman  may  make,  exe- 
cute and  deliver  leases  of  her  property,  real  and 
personal,  and  assignments,  transfers  and  sales 
of  her  separate  personal  property,  and  notes, 
bills,  drafts,  l>ond8  or  obligations  of  any  kind, 
and  appoint  attorneys  to  act  for' her.  and  it 
shall  not  be  necessary  for  her  husband  to  be 
made  a  party  thereto  or  joined  therein." 

This  language  is  certainly  very  broad,  and 
is  a  part  of  tbe  legislation,  commencing  in  1848, 
the  object  of  which  evidently  is  to  emancipate 
married  women  from  the  restraints  of  the  com- 
mon law  to  a  certain  eictent,  and  to  enable  them 
to  act  as  tifiTns  aole  in  respect  of  their  prop- 
erty. It  is  not  necessarv  for  us  to  express  an 
opinion  of  the  wisdom  of  this  legislation.  We 
have  followed  the  Let^islature  cautiously,  and 
have,  as  was  our  duty,  given  effect  to  these 
Acts  to  the  extent  of  their  plainly  expressed 
meaning;  but  it  is  so  radical  in  its  character, 
and  so  wide  a  departure  from  the  common  law, 
that  we  have  been  careful  not  to  extend  the 
force  of  any  of  these  Acts  by  judicial  construc- 
tion. 

The  Act  of  1887  certainly  does  go  very  far  in 
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enlarging  the  powers  of  married  women.  The 
first  section  gives  them  the  power  of  a  feme 
sole  as  to  the  acquisition,  ownership,  posses- 
sion, control,  use  or  disposition  of  property  of 
any  kind  in  any  trade  or  business  in  which 
they  may  engage,  or  for  necessaries,  and  for 
the  use,  enjoyment  and  improvement  of  their 
separate  estate,  and  to  "make  contracts  of  any 
kind,  and  to  give  obligations  binding  herseft 
therefor."  The  onl^  restriction  upon  the  pow- 
ers thus  conferred  is  found  in  the  proviso  at 
tbe  end  of  the  section.  It  is  as  follows:  "Pro- 
vided, however,  that  a  married  woman  shall 
have  no  power  to  mortgage  or  convey  her  real 
estate,  unless  her  husbandf  join  in  such  mort- 
gage or  conveyance." 

The  second  section  declares  that  a  married 
woman  may  bind  herself  by  contracts  relating 
to  any  trade  or  business  in  which  she  may  en- 
gai^e,  or  for  necessaries,  and  for  the  use  and 
enjoyment  of  her  separate  estate,  and  may  sue 
and  oe  sued,  etc.,  in  all  respects  as  if  she  were 
9k  feme  sole;  "provided,  however,  that  nothing 
in  this  or  the  preceding  section  shall  enable  a 
married  woman  to  become  indorser,  guaiantor 
or  security  for  another." 

Then  follows  the  third  section,  which  I  have 
already  quoted.  It  was  contended  that  thia 
section  gives  her  the  general  power  to  contract, 
which  would  of  course  include  the  power  to 
confess  a  judgment.  If,  however,  it  was  in- 
tended to  confer  this  broad  power,  and  place 
a  married  woman  on  the  same  plane  with  a 
feme  sole  it  could  have  been  done  in  a  few  lines, 
declaring  that  hereafter  a  feme  covert  should 
have  the  same  power  to  contract  debts  as  tifeme 
sole.  For  such  a  purpose  it  was  unnecessary 
to  frame  an  Act  with  seven  sections.  We  do 
not  thusk  it  was  intended  to  confer  a  power  to 
contract  generally.  Of  what  use  would  be  the 
restriction,  contained  in  the  first  section,  that 
she  shall  have  no  power  to  mortgage  or  convey 
her  real  estate  without  her  husband  joining  in 
such  mortgage  or  conveyance,  if  she  may  bind 
her  real  estate  by  confessing  a  judgment  for 
general  purposes?  The  third  section  mu&t  be 
read  in  connection  with  the  other  sections  and 
the  Act  considered  as  a  whole.  Viewed  in  this 
light,  it  unfetters  a  married  woman,  subject  to 
the  restrictions  before  mentioned,  for  three 
purposes,  viz. ,  (1)  where  she  engages  in  trade 
or  business;  (2)  in  the  management  of  her  sep- 
arate estate;  and  (8)  for  necessaries.  For  any 
of  these  purposes  she  may  bind  herself  and  her 
estate  or  business  by  her  contract,  and  1  have 
no  doubt  may  lawfully  confess  a  judgment 
But  beyond  this  we  do  not  tbink  the  Act  con- 
fers any  power.  It  is  entirely  proper  that  the 
law  should  clothe  her  with  sufficient  power  to 
properly  manage  her  separate  estate.  And 
when  it  authorizes  her  to  embark  in  business 
it  is  right  that  she  should  be  held  to  her  con- 
tracts, which  can  only  be  done  by  authorizing 
her  to  make  such  contracts.  So  in  regard  to 
necessaries.  If  she  may  purchase  them  she 
should  be  authorized  to  oind  herself  and  her 
estate  for  them  in  the  usual  manner  and  l^tbe 
usual  forms  by  which  contracts  are  made  by 
persons  sui  juris.  But  we  are  not  disposed  to 
say  that  for  every  purpose  she  mav  make  con- 
tracts and  bind  her  estate  generally,  as  may  a 
fetns  sols.     The  Ijegislature  must  say  so  in 
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language  tix)  clear  to  be  misuDderstood  before 
we  will  subject  the  estates  of  married  women 
to  sucb  a  peril  as  tbis. 

It  was  conceded  that  tbis  Judgment  was 
given  by  a  married  woman,  it  was  not  pre- 
tended that  it  was  done  in  the  management  of, 
or  for  the  benefit  of,  her  separate  estate;  or  in 
the  prosecution  of  any  business  in  which  she 
was  engaged,  or  for  necessaries.  On  the  con- 
trary, if  not  given  as  surety  for  her  husband, 
it  was  given  upon  his  importunity,  and  to  aid 
bim  in  bis  business,  one  of  the  very  perils  from 
which  the  law  ought  to  protect  a  married  wo- 
man. 

The  judement,  having  been  confirmed  with- 
out authomy,  is  void  as  to  Fanny  C.  Roop. 

The  order  of  the  court  belmo  u  reversed  as  to 
Fanny  G.  Roop,  and  the  judgment  against  her 
is  stricken  from  the  record. 


Levi  B.  UPDEGROVE,  Appt., 

V. 

PENNSYLVANIA  SCHUYLKILL 
VALLEY  R  CO. 

A  reteaae  to»  railroad  oompaAy  of  a  ri^ht 
of  way  aoTOflB  certain  land,  with  a  further  release 
of  the  company  from  all  claims  for  damages  by 
leaaoQ  of  the  takioflr  and  using  of  the  land  for  said 
railroad,  or  by  reason  of  the  oonstniotion  and 
maintenance  of  the  said  railroad  on  and  over  said 
land,  will  bar  the  owner  of  the  land  from  sub- 
sequently recovering  damages  for  the  overflow- 
ing of  his  land  by  water  by  reason  of  the  con- 
struction of  a  ditch  and  culvert  by  the  railroad 
company  in  the  particular  manner  for  drainage 
purposes  long  after  the  original  construction 
of  the  road. 

(February  24, 1890.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  of  Chester 
County  entered  upon  a  verdict  directed  for  de- 
fendant in  proceedings  arising  upon  an  appeal 
by  plaintiil  from  the  report  of  a  jurv  of  view 
refusing  to  assess  damages  against  defendant 
for  the  alleired  taking  and  occupying  of  certain 
of  plaintiff's  land.    AMrmed. 

rlaintiff  was  and  still  is  the  oWner  of  a  farm 
in  Chester  County,  Pa.  In  1882  the  defendant 
Company  constructed  its  line  of  railroad  across 
his  farm  so  cutting  the  same  as  to  leave  about 
fifteen  acrcsof  land  between  the  railroad  and 
the  (Schuylkill  Canal.  The  natural  slope  of  the 
land  was  toward  the  canal.  In  18b8,  nearly 
six  years  after  the  original  construction  of  the 
railroad,  the  Company  dug  a  ditch  on  the 
upper  side  of  its  road-bed  by  which  the  natural 
drainage  of  the  water  was  diverted  from  the 
places  where  it  had  formerly  been  into  other 
and  different  places.  The  ditch  was  com- 
menced at  the  point  nearly  a  half  mile  distant 
from  a  point  upon  the  land  which  the  Com- 
pany had  obtained  from  plaintiff  at  which  a 
culvert  was  constructed  under  the  railroad  and 
from  which  a  ditch  was  run  throufl^h  plaintiff's 
land  to  the  canal.  By  reason  of  this  ditch 
lar^  quantities  of  water  were  made  (o  run  over 
plaintiff's  land  which  would  not  otherwise  have 
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done  so,  and  at  certain  seasons  of  the  year  the 
quantity  became  so  great  that  it  overspread  the 
banks  of  the  ditch  and  deposited  earth  and  stone 
upon  plaintiff's  land  and  left  the  same  boggy, 
wet  and  unfit  for  cultivation  a  large  part  of 
the  year.  Plaintiff  presented  his  petition  to  the 
Court  of  Common  Pleas  of  Chester  County  for 
a  jury  of  view  to  assess  the  damages  which  he 
claimed  by  reason  of  tbis  alleged  appropriation 
of  his  land  and  the  essential  damages  to  his 
farm  which  resulted  from  this  action  of  the 
Railroad  Company.  Viewers  were  appointed 
who  reported  adversely  to  his  claim  ana  he  then 
appealed  to  the  Court  of  Common  Pleas.  De- 
fendant admitted  the  injury,  but  claimed  that 
no  action  would  lie  for  the  recovery  of  damages 
therefor  by  reason  of  a  release  which  it  had 
received  from  plaintiff  at  the  time  that  it  pur- 
chased from  him  its  right  of  way.  The  court 
charged  the  jury  in  substance  that  this  release 
would  iNir  a  recovery  in  that  action  and 
directed  them  to  return  a  verdict  for  defendant. 
Plaintiff  thereupon  took  this  appeal. 

The  material  portions  of  the  release  appear 
in  the  opinion. 

Messrs,  J.  Howard  Jacobs*  William  9f» 
Hayes  and  R.  Jones  Monaffhan,  for  ap- 
pellant: 

If  the  release  in  this  case  had  been  an  absolute 
deed  of  the  land  to  the  Railroad  Company,  to 
be  used  by  it  for  the  construction  of  a  railroad, 
it  is  entirely  clear  that  the  action  of  the  Rail- 
road Company  in  diverting  the  surface  water 
wbich  accumulated  on  the  appellant's  farm 
from  its  ordinary  course,  where,  by  the  natural 
declivity  of  the  land,  it  was  accustomed  to  flow, 
through  artificial  ditches  constructed  for  that 
purpose,  would  render  it  liable  to  respond  in 
damages  for  their  injury  to  the.  appellant's 
lands. 

Ang.  Watercourses,  §  108  J;  Kauffman  v. 
Oriesemer,  26  Pa.  407;  Miller  v.  Lavbach, 
47  Pa.  154;  Pennsylvania  Coal  Co.  v,  Sanderson, 

4  Cent.  Rep.  476, 113  Pa.  146;  Huddleiton  v. 
Wet^t  nellevue,  1  Cent.  Rep.  861.  Ill  Pa.  110. 

With  much  greater  force  must  this  be  true  in 
the  case  in  hand  where  their  only  right  is  that 
of  a  right  of  way  for  the  construction  and 
maintenance  of  a  railroad. 

Pennsylvania  S.  V.  E.  Co.  v.  Walsh,  124  Pa. 
544;  Pennsylvania  8.  V.  E,  Co.  v.  Ziemer,  Id. 
571. 

No  sucb  contract  as  the  one  in  question  is 
ever  understood  or  could  lawfully  be  made  to 
release  one  of  the  contracting  parties  from  its 
acts  of  negligence  or  its  wrongful  injuries  to 
the  rights  or  property  of  the  other.  An  express 
release  to  a  carrier  aoes  not  include  acts  of 
negligence. 

8  Wood,  Railway  Law,  §  425;  Am.  Exp.  Co. 
V.  Sands,  55  Pa.  140;  Pennsylvania  R.  Co.  v. 
Butler,  57  Pa.  837;  Orogan  v.  Adams  Exp.  Co. 

5  Cent.  Rep.  298,  114  Pa.  528;  Pennsylvania  U. 
Co.  V.  Raiordon,  12  Cent.  Rep.  177, 119  Pa.  581. 

There  have  been  an  injury  and  destruction,  as 
well  as  a  taking  of  the  appellant's  land,  by  this 
action  of  the  Railroad  Company,  which  renders 
it  a  trespasser  subject  to  ouster,  but  appellant 
may  waive  the  trespass  and  proceed  under  the 
Statute. 

Mc Clinton  v.  Pittsburg,  Ft.  W.  <fe  0.  R.  Co. 
66  Pa.  409;  Delaware,  L.4tW,  R  Co.  v.  Burson^ 
61  Pa.  869. 
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3fr.  John  J.  Pinkerton,  for  appellee: 

The  direction  of  a  verdict  for  defendant  was 
proper. 

J^orth  A  Wat  Branch  K  Co,  ▼.  8ioa7ik,  105 
Pa.  555;  Hofeditz  v.  Souihem  Pa.  B.  A  Min, 
Co.  4  Pa.  Sup.  Ct.  Dig.  598. 

Plaintiff  could  not  dictate  to  the  Railroad 
CompaDv  bow  tbe  road  should  be  constructed. 

New  ttn-k  <&  E.  R,  Co.  v.  Young,  83  Pa.  182. 

With  its  discretion,  exercised  within  the  lim- 
its of  its  Act  of  Incorporation,  no  court  has  any 
control  or  right  to  interfere. 

Park^'8  App.  64  Pa.  140;  Struthers  ▼.  Dun- 
kirk, W.  d  P,  R,  Co.  87  Pa.  282;  Cleveland  db 
P.  R.  Co.  V.  Speer,  56  Pa.  834. 

Per  Curiam; 

It  was  decided  in  North  A  Wett  Branch  R, 
Co.  y.  Swank,  105  Pa.  555,  that  "an  agreement 
between  a  land  owner  and  a  railroad  company 
to  sell  tbe  latter  a  right  of  way  across  the 
premises  of  the  former  covers  all  damages,  of 
whatever  sort,  suffered  by  the  land  owner,  all 
for  which  he  is  legally  entitled  to  compensa- 
tion." The  same  principle  was  recognized  in 
the  later  case  of  Uoffeditz  v.  Southern  Penn- 
9f/lvania  R.  dt  Min.  Co.  4  Pa.  Sup.  Ct.  Dig. 
598,  not  yet  reported. 

In  the  latter  case  the  plaintiff  had,  for  the 
consideration  of  $1,000,  released  the  company 
from  all  suits,  claims,  demands  and  damages 
whatever,  for,  upon  or  by  reason  of  their  entry 
upon  and  taking  and  occupying  the  land  on 
which  the  railroad  was  built,  and  tbe  location 
and  construction  of  said  railroad  and  works 
connected  therewith.  The  plaintiff  brought 
suit  to  recover  damages  for  the  flooding  of  his 
land.  His  allegation  was  thai  the  culvert  built 
by  the  company  to  carry  off  the  water  was  too 
small  for  that  purpose  m  times  of  freshets,  and 
that  the  construction  of  the  road  caused  a  larger 


body  of  water  to  accumulate  at  that  particular 
spot  than  had  been  the  case  before  such  construc- 
tion. Upon  the  trial  of  that  case  the  court  be- 
low reserved  the  question  whether  the  release 
was  a  bar  to  a  recovery  by  the  plaintiff,  and  sub- 
sequently entered  judgment  thereon  for  the  de- 
fendant, which  was  affirmed  by  this  court.  It 
was  said  in  the  opinion:  "We  are  unable  to 
see  any  ground  upon  which  the  plaintiff  could 
rest  a  claim  for  damages. "  The  cases  cited  rule 
the  one  in  hand.  The  defendant  Company  ob- 
Uined  from  the  plaintiff  a  release  for  the  right 
of  way  of  eighty  feetin  width  across  said  farm. 
The  agreement  further  released  the  said  Com- 
pany from  all  claims  for  damages  by  reason  of 
the  taking  and  using  of  the  land  for  said  rail- 
road, or  by  reason  of  the  construction  and 
maintenance  of  the  said  railroad  on  and  over 
said  tract  of  land.  The  plaintiff  contended 
that  about  six  acres  of  his  land  was  repeatedly 
overflowed  and  rendered  unfli  for  cultivation, 
by  I'eason  of  tbe  construction  of  a  ditch  and 
culvert  by  the  Railroad  Company,  which  he 
allcffed  threw  water  upon  his  land  which  would 
not  have  otherwise  flowed  there.  The  learned 
judge  below  instructed  the  jury  that  "these 
ditches  and  culvert,  and  this  discharge  of 
water  is  the  result,  the  necessary  result,  of  the 
construction  of  that  road."  We  see  no  error  in 
this.  It  is  in  direct  line  with  the  rulings  of 
this  court  in  the  cases  above  cited.  A  release 
of  the  right  of  way  to  a  railroad  company 
would  be  a  vain  thing  if  the  company  is  to  be 
subsequently  subjected  to  litigation  tor  every 
injury  or  damage  resulting  to  the  property  by 
reason  of  the  construction  of  the  load.  All 
these  matters  are  supposed  to  be  in  the  con- 
templation of  the  parties  when  the  company 
pays  its  money  for  the  right  of  way  and  ob- 
tains a  release  therefor. 
Judgment  afflrmed. 


INDIANA  SUPREME  COURT. 


ADAMS  EXPRESS  CO.,  Appt, 

ff. 

John  B.  HARRIS  et  at. 

|....Ind..^..) 

1.   An  intermediate  carrier  can  derive 
no  benefit  from  a  contract  between  the 


first  carrier  and  the  shipper,  limiting  the  oanier^s 
liability,  where  such  contract  neither  provides 
that  its  stipulations  shall  Inure  to  the  benefit  of 
any  other  than  the  first  carrier  nor  desi^rnates  any- 
other  carrier  along  the  line  as  an  intermediate 
carrier. 
8.  Where  the  title  of  the  canae  given  the 
ftill  names  of  the  plaintiffs,  they  need  not  be 
repeated  in  alleging  that  plaintiffs  are  partners. 


NOTB.— Oommon  eaarrien;  UaJbUityfor  loss  of  goods. 

A  common  carrier  has  two  distinct  liabllltiea, 
one  for  losses  by  accident  or  mistake  where  his 
liability  is  that  of  insurer;  the  other  for  losses  by 
default  or  negligence,  where  his  llablllty.ls  that  of 
an  ordinary  bailee.  New  York  Gent.  R.  Co.  v. 
Lockwood,  84  U.  8. 17  Wall.  963  (21  L.  ed.  635r,  Dorr 
T.  New  Jersey  Steam  Nav.  Co.  11  N.  Y.  485. 4  Sandf. 

lae. 

LiabQUy  may  be  resbricted  by  eontracL 

It  is  a  well-established  rule  of  law  that  a  carrier 
may  restrict  his  common-law  Uabllity  as  insurer. 
Fibel  V.  LiWngstone,  64  Barb.  179;  Christeoson  v. 
Am.  Bxp.  Co.  15  Minn.  270;  Pennsylvania  R,  Co.  v. 
Hendenon,  61  Pa.  815;  Famham  v.  Camden  ft  A.  R. 
Co.  55  Pa.  53;  Davidson  ▼.  Graham,  2  Ohio  St.  131; 
Graham  v.  Davis,  4  Ohio  St.  862:  Illinois  Cent  R.  Co. 
V.  Adams,  42  HI.  474. 
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The  right  of  the  carrier  to  limit  its  responsibility 
has  been  recognized  by  the  Supreme  Court  of  the 
United  States  since  Its  decision  in  the  case  of  New 
Jersey  Steam  Nav.  Co.  v.  Merchants  Bank.  47  U.  8. 
6  How.  344  (12  L.  ed.  465);  but  to  be  valid  the  limita- 
tion must  in  all  cases  be  reasonable  (The  Colon,  9 
Benedict,  864;  Rlntoul  v.  New  York  Cent.  &  H.  R.R. 
Co.  17  Fed.  Bep.  906;  May  v.  Tbe  Powhatan,  5  Fed. 
Rep.  875),  and  to  be  reasonable  it  must  not  stipulate 
for  exemptions  from  liability  for  the  consequences 
of  its  negligence,  or  that  of  its  servants  or  agents. 
Inman  v.  South  Carolina  B.  Co.  129  tJ.  S.  128  (82  L.  ed. 
612):  Merchants  D.  Transp.  Co. v.  Bloch,86Tenn.  897; 
Coward  v.  East  Tenn.  V.  &  G.  R.Co.  16  Lea,  226:  Dil- 
lard  V.  Louisville  &  N.  K.  R.  Co.  2  Lea,  288;  Southern 
Kxp.  Co.  v.  Caldwell,  88  U.  S.  21  Wall.  264  (22  L.  ed. 
666.  See  note  to  Richmond  &  D.  R.  Co.  v.  Payne 
(Va.)6L.R.  A.849. 

It  is  not  Just  and  reasonable  In  the  eyes  of  the 
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^  A  e«miplaiiit  mgmSnmt 
press  Compajiy  "*  need  not  specifloolly  allege 
that  It  iB  a  oorporatton.  That  fact  Is  imported  by 
Mb  naxne. 

^4.  A  common  carrier  waives  his  rig^ht 
to  detain  eoods  tor  the  freight  if  he  puts  his 
refusal  to  driver  them  to  the  owner  upon  the 
ground  that  they  are  not  in  his  possession  at  the 
place  where  a  demand  is  duly  made. 

^.  Where  a  corporation  invests  an  aff  ent 
with  greneraf  authority  to  adjust  claims 
against  it,  the  declarations  or  that  agent,  made 
while  endeavoring  to  secure  an  adjustment  of 
the  claim,  are  competent  evidence  against  his 
principaL 

«.  A  limitation  of  liabUity  in  the  bill  of 
lading  will  not  control  where  tne  damage  is  an 
effect  of  the  carrier^s  negligence,  and  where  it 
does  not  appear  that  the  limitation  was  in  con- 
sideration of  a  lower  rate  of  freight* 

(May  9, 1889.) 

APPEAL  bjr  defendant  from  a  judgment  of 
the  Circuit  Court  for  Motgan  CouDty  in 
favor  of  plaintiffs  in  an  action  to  recover  aam- 
jiges  for  injuries  to  plaintiffs'  property  while  in 
-defendant's  possession  for  purposes  of  trans- 
portal  ion »  alleged  to  have  resulted  from  de- 
fendant's negligence.    Affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Jordan  A  Matthews*  for  appel- 
lant: 

The  stipulations  and  conditions  in  the  bill  of 
lading  inure  to  the  benefit  of  the  intermediate 
carrier  the  same  as  to  the  initial  carrier. 

U.  8,  Exp.  Co.  V.  Harris,  51  Ind.  127;  Ma- 
{fhee  V.  Camden  dbA.R.  TYansp.  Co.  45  N. Y.  514, 
«nd  cases  cited;  2  Qreenl.  £v.  §  210. 

The  declarations  of  an  agent  cannot  bind  his 
piincipal  unless  they  are  part  of  the  res  gestm. 

Pittsburgh,  O.  di  St.  L.  R.  Go.  v.  Theobald, 
51  Ind.  249,  and  cases  cited;  La  Base  v.  Logans- 
port  Nat.  Bank,  102  Ind.  346;  Williamson  v. 
CamMdge  R.  Co.  Z  New  Eng.  Rep.  750, 144 
Mass.  148. 

Messrs.  Adams  ft  Newby  for  appellees. 

Elliott*  Ch,  /.,  delivered  the  opinion  of  the 
^ouit; 

The  material  facts  pleaded  by  the  appellees 
as  their  cause  of  action  are  these:  On  and 
prior  to  the  17th  day  of  January,  1885,  they 
were  partners  engasred  in  business  as  nursery- 
men; on  that  day  a  lot  of  fruit  trees  was  de- 
livered to  the  United  States  Express  Company 


at  Champaign,  lUinois;  the  trees  were  owned 
by  the  plaintiffs  and  were  directed  to  them  at 
Mooresville,  Indiana.  The  United  States  Ex- 
press Company  undertook  to  carry  the  trees  to 
Indianapolis,  and  there  deliver  them  to  some 
other  carrier,  to  be  transported  to  their  desti- 
nation. A  written  contract  was  made  between 
the  United  States  Express  Company  and  the 
plaintiffs,  which  contained,  among  other 
things,  these  provisions:  that  the  person  or  cor- 
poration to  whom  the  trees  shall  be  delivered 
for  transportation  from  the  end  of  that  com- 
pany's line  to  their  destination  shall  not  be 
deemed  the  agent  of  the  company,  but  shall  be 
deemed  the  agent  of  the  plaintiffs;  that  the 
company  shall  not  be  liable  for  injury  to  the 
goods  unless  it  'Tbe  proved  to  have  occurred 
from  the  fraud  or  gross  negligence  of  the  com- 
pany or  its  servants;  nor  shall  any  demand  be 
made  upon  the  company  for  more  than  $50,  at 
which  sum  said  property  is  hereby  valued." 
There  is  no  provision  in  the  contract  for  the 
benefit  of  any  carrier  except  the  United  States 
Express  Company,  nor  is  any  other  carrier 
named. 

The  trees  were  delivered  to  the  defendant  in 
good  condition  at  Indianapolis,  and  it  carried 
them  to  Mooresville.  After  they  had  reached 
there,  the  plaintiffs  went  to  the  oflSce  of  the  de- 
fendant, prepared  to  pay  the  charges  and  re- 
ceive the  trees,  and  although  they  were  then  in 
the  possession  of  the  defendant's  agent,  he  de- 
nied that  they  had  been  received.  On  a  subse- 
quent day  the  plaintiffs  went  again  to  the  de- 
fendant's office,  received  the  trees  and  paid  the 
freight  on  them.  The  trees  were  so  injured 
through  the  negligence  of  the  defendant  as  to 
be  utterly  valueless.  The  plaintiffs  had  sold 
the  trees  to  divers  persons,  and  had  agreed  to 
deliver  them  on  the  19th  day  of  October,  1885. 
The  refusal  of  the  defendant  to  deliver  the 
trees  when  first  demanded  caused  the  plaintiffs 
to  lose  the  profits  of  the  sales  made  by  them,  for 
the  reason  that  the  delay  prevented  them  from 
delivering  the  trees  to  the  purchasers  in  accord- 
ance with  their  contract. 

The  contention  of  the  appellant  is  that  the 
contract  between  the  United  States  Express 
Company  and  the  plaintiffs  bound  both  them 
and  the  appellant;  that  the  latter,  when  it  ac- 
cepted the  goods  for  transportation,  became 
bound  to  comply  with  the  provisions  of  the 
contract  and  secured  a  right  to  all  its  stipula- 
tions in  favor  of  Che  first  carrier,  and  that  the 


law  for  a  common  carrier  to  stipulate  for  exemption 
from  responsibility  for  the  ncglig-cnce  of  himself  or 
his  servants;  nor  can  it  arbitrarily,  or  without  the 
consent  of  the  shipper,  place  a  value  upon  articles 
received  for  carrlaere  and  in  this  manner  limit  the 
amount  of  recovery  agrainst  it  in  case  of  loss.  Rosen- 
feld  V.  Peoria,  D.  &  E.  R.  Co.  1  West.  Hep.  151, 103 
Ind.  121.  See  noU  to  Missouri  Pao.  R.  Co.  v.  Ivey 
(Tex.)  1  li.  R.  A.  500;  North  America  Ins.  Co.  v.  Eest- 
on  (Tex.)  8  L.  R.  A.  425. 

JAtnii  to  ViaMlitv. 
The  same  reasons  do  not  exist  agrainst  contracts 
Bmitinff  the  amount  of  recovery  as  exist  agrainst 
contracts  for  total  exemption  from  liability;  hence 
the  rule  as  expressed  In  Southern  Exp.  Co.  v.  Moon, 
98  Miss.  882;  The  City  of  Norwich,  4  Benedict,  271; 
United  States  Exp.  Co.  v.  Backman,  28  Ohio  St.  144; 
Black  V.  Goodrich  Transp.  Co.  65  Wis.  819;  Chlcaffo, 
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St.  L.  &  N.  O.  R.  Co.  V.  Abels,  60  Miss.  1017;  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.  v.  Simpson,  8U  Kan.  645. 

The  agreement  llmitingr  the  carrier^s  liability 
may  be  either  written  or  printed.  Feige  v.  Michi- 
gan Cent.  R.  Co.  62  Mich.  1. 

Ashippcr  who  signs  a  contract  limiting  the  car- 
rier's liability  cannot  evade  its  effect  on  the  ground 
that  he  did  not  know  its  contents,  where  he  had 
opportunity  to  read  it  or  hear  it  read.  St.  Louis,  I. 
M.  A  8.  R.  Co.  V.  Weakly,  50  Ark.  897;  Hutchinson 
V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  H7  Minn.  524;  Myers 
V.  Wabash,  St.  L.  &  P.  R.  Co.  6  West.  Rep.  685,  90  Mo 
98. 

Where  a  contract  signed  by  the  shipper  is  fairly 
made,  agreeing  on  a  valuation  of  the  property 
shipped,  with  the  rate  of  freight  ba  ed  on  the  con- 
dition that  the  carrier  assumes  liability  only  to  the 
extent  of  the  agreed  valuation,  even  in  case  of  loss 
or  damage  by  the  negligence  of  the  carrier,  the 
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contract  eoDtinned  in  force  for  the  benefit  of 
all  tbe  parties  uDtil  the  goods  were  delivered  at 
their  desiinalioD. 

The  opposing  contention  is,  that  the  contract 
between  the  Ciiited  States  Express  Company 
and  the  plaintiffs  did  not  inure  to  the  benefit 
of  the  appellant,  and  that,  when  it  accepted  the 
ffoods  for  transportation,  it  received  them  un- 
der the  law  and  became  bound  by  the  ordinary 
rules  which  prevail  in  cases  where  there  is  no 
special  contract. 

If  the  appellant  had  been  designated  in  the 
contract  witn  the  first  carrier  as  one  of  the 
intermediate  carriers,  or  if  the  contract  had 
provided  that  its  stipulations  should  inure  to 
the  benefit  of  all  the  carriers,  then  the  conien- 
tion  of  the  appellant  would  find  strong  support 
from  the  authorities.  U,  8.  Exp.  Co,  v.  Har- 
ris, 51  Ind.  127;  St.  Louis,  I.  M.  dt  3.  B.  Co. 
v.  WeaJJy,  50  Ark.  897;  Halliday  v.  8t.  Louis, 
K.  a  db  N.  R.  Co.  74  Mo.  169,  41  Am.  Rep. 
809;  Etansmlle  d  C.  R.  Co.  v.  Androscoggin 
MiUs,  89  U.  8.  22  Wall.  694  [22  L.  ed.  7241; 
Mag/ieev.  Camden  dtA.B.  Transp.  Co.  45  N.Y. 
514;  Manhattan  Oil  Co.  v.  Camden  A  A.  B.  db 
Transp.  Co.  54  N.  Y.  197. 

But  the  contract  does  not  provide  that  its 
stipulations  shall  inure  to  the  benefit  of  any 
other  carrier  than  the  one  with  whom  it  was 
made,  nor  does  it  designate  any  other  carrier 
alon^  the  line.  Its  provisions  apply  only  to  the 
earner  with  whom  the  contract  was  directly 
made,  and  they  leave  it  to  that  carrier  to  select 
the.  carrier  from  the  termination  of  its  line  to 
the  end  of  the  route.    The  authorities  are  sub- 


stantially agreed  that  in  such  a  case  the  inter- 
mediate cairier  cannot  successfully  claim  th^^ 
benefit  of  the  provisions  of  the  ori^nal  con- 
tract. Martin  v.  Am.  Exp.  Co.  19  Wis.  836; 
BattfiTcft  V.  Merchants  Despatch  Transp.  Co.  AIT 
Iowa,  262,  29  Am.  Rep.  482;  Merchants  Des- 
patch Transp.  Co.  v.  BoUes,  80  111.  473:  Cam* 
demkA.  B.  Co.  v.  Forsvthe,  61  Pa.  81;  uEinck 
Ins.  Co.  V.  Wheeler,  49  N.  Y.  616. 

The  rule  declaied  by  the  decisions  we  have- 
referred  to  is  tbe  only  one  that  can  be  defended 
on  principle;  for,  where  ihe  contract  design ates- 
only  one  carrier,  there  is  no  privity  between 
the  owners  and  the  designated  carriers;  but, 
where  the  contract  is  a  through  one,  by  desig- 
nated carriers  there  is  a  privity  of  contract,  for  it 
is  justly  inferable  that  the  contract  was  intend- 
ed for  the  benefit  of  all  who  perform  servicer 
under  it.  So,  too,  where  the  contract  declarer 
that  it  is  for  the  benefit  of  intermediate  carriers 
it  mav  be  enforced,  since  it  is  a  contract  for  the 
benefit  of  a  third  person,  and,  as  it  is  beneficial 
to  him,  it  is  natilral  to  presume  that  its  terms- 
were  assented  to  and  formed  the  contract  un- 
der which  the  goods  were  transported.  Where, 
however,  the  contract  is  solely  for  the  benefit 
of  the  original  parties  it  is  not  possible  to  ap- 
ply this  rule  to  it. 

Where,  as  here,  the  names  of  the  plaintiffs- 
are  given  in  full  in  the  title  of  the  cause*  it  is 
unnecessary  to  repeat  them  in  alleging  that  the 

f)laintiffs  were  partners.    It  is  suttlcient  to  al- 
ege  that  the  plaintiffs  were  partners,  without 
again  giving  their  names. 
The  name  of  the  defendant  imports  that  it  is- 


oontraot  will  be  upheld;  the  yaluation  and  lim- 
itation of  liability  in  the  bill  of  lading,  being 
Just  and  reasonable,  is  binding  on  the  shipper. 
Newburger  v.  Howard  St  Co*a  Blzpress,  6  Phila. 
174;  Squire  v.  New  York  Cent.  R.  Go.  98  Mass. 
280;  Hopkins  v.  Westcott,  6  Blatohf.  64;  Belger  v. 
Dinsmore,  51  N.  Y.  106;  Oppenheimer  v.  U.  8.  £rp- 
Ck>.  69  BL  02;  Magnln  v.  DJnsmore,  56  N.  Y.  163.6^ 
N.  Y.  86.  70  N.  Y.410;  Earnest  v.  Southern  Exp.  Co. 
1  Woodis,  678;  Elkins  v.  Empire  Transp.  Co.  81*  Pa. 
815:  South  and  North  Ala.R.  Co.  v.  Heniein,  52  Ala. 
606,  66  Ala.  868;  Muser  ▼.  Holland,  17  filatchf.  412; 
Harvey  v.  Terre  Haute  &  I.  B.  Co.  74  Mo.  538;  Graves 
V.  Lake  Shore  &  M.  S.  R.  Co.  1H7  Mass.  33,  approved 
in  H  rt  V.  Pennsylvania  R.  Co.  UZ  U.  S.  838  (28  L.  ed. 
719;  Louisville  &  N.  R.  Co.  v.  Sberrod,  84  Ala.  178; 
St  Louis,  L  M.  &  S.  R.  Co.  v.  Weakly,  50  Ark.  897. 

A  bill  of  lading  is  the  written  oontract  of  the  par- 
ties, and  by  its  terms  their  rights  and  liabilities 
must  be  measured  (Fry  v.  Louisville  N.  A.  &  C.  R. 
Co.  1  West  Rep.  280, 103  lad.  265),  and  one  accepting 
it  without  examining  Its  contents  will  be  bound 
thereby.  Snow  v.  Indiana,  B.  &  W.  R.  Co.  7  West. 
Rep.  264, 100  Ind.  422. 

The  effect  of  acceptance  by  the  shipper  of  a  bill 
of  lading  is  regulated  by  the  Civil  Code  of  Dakota. 
See  HartweU  v.  Northern  Pac.  Exp.  Co.  8  L.  R.  A. 
842,  6  Dak.  468. 

The  rule  that  a  shipper  must  examine  a  bill  of 
lading,  or  if  he  does  not  be  is  bound  by  its  terms, 
does  not  apply  where,  before  delivery  of  the  bill, 
the  goods  have  been  shipped  so  far  that  be  oould 
not  have  reclaimed  them  had  he  objected  to  the 
bill;  nor  does  it  apply  whore  the  parties  have  acted 
upon  a  previous  parol  agreement.  Guillaume  v. 
General  Transatlantic  Co.  1  Cent  Rep.  728. 100  N.  Y. 
401;  Snow  v.  Indiana,  B.  &  W.  R.  Co.  7  West.  Rep. 
264, 100  Ind.  422;  Hamilton  v.  Western  N.  C.  R.  Co. 
96N.C.896. 

If  for  the  purpose  of  getting  reduced  rates  the 
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shipper  should  put  a  value  on  the  articles,  he  cannot 
recover  beyond  that  value.  Rosen  f  eld  v.  Peoria,  D. 
&  B.  R.  Co.  1  West.  Rep.  150, 108  Ind.  121. 

Astipulation,  in  a  bill  of  lading,  that  the  carrier^ 
respoasibillty  as  a  common  carrier  shall  terminate 
when  the  goods  are  transported  and  safely  stored 
in  the  depot  of  the  carrier,  is  not  opposed  to  publlo 
policy,  and  operates  to  limit  the  liability  thereafter 
to  that  of  a  warehouseman.  Western  R.  Co.  v«. 
Little,  86  Ala.  160. 

In  ease  of  connecting  carriers. 

The  rights  of  a  connecting  carrier  receiving 
goods  from  another  carrier  are  not  affected  by  any 
limitations  put  upon  the  latter^s  authority  by  the 
shipper,  of  which  the  connecting  carrier  has  no  no» 
tice.    Price  v.  Denver  ft  R.  G.  R,  Co.  12  Colo.  4(]& 

When  several  carriers  unite  to  complete  a  line  of 
transportation,  and  receive  goods  for  one  freight, 
they  are  each  liable  for  damages  during  transpor- 
tation, subject  to  reclamation  against  the  party  by 
whose  act  the  damage  occurred.  Richardson  v* 
The  Charles  P.  Chouteau,  87  Fed.  Rep.  632. 

A  ccurier  recei\ing  freight  from  another  carrier 
under  an  agreement  between  the  latter  and  the 
shipper  is  entitled  to  the  benefit  of  any  valid  lim- 
itation of  the  first  carrier^s  liability.  Just  as  It  is  lia- 
ble for  any  failure  to  perform  its  part  of  the  con- 
tract. St.  I^ouis,  L  M.  ft  S.  R.  Co.  V.  Weakly,  60  Ark. 
807. 

A  railroad  company  whose  line  is  one  of  several 
connecting  roads,  in  the  absence  of  a  special  oon- 
tract or  of  an  association  or  copartnership  by 
which  each  connecting  line  is  liable  for  the  con- 
tracts of  the  others.  Is  not  responsible  for  damagee 
for  negligence  occurring  beyond  its  terminus.  In- 
such  case  its  liability  is  confined  to  that  of  a  for- 
warding agent.  Knott  v.  Raleigh  ft  G.  R.  Co.  96  N.. 
a78. 
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a  corporation,  and  it  was  therefore  not  necea- 
«irv  to  sptcilically  aver  that  it  was  a  corpora- 
tion. Adams  Exp.  Co.  v.  //»'?.  48  Ind.  157;  In- 
dianapolii  Sun  Co.  v.  Borrell,  58  Ind.  627; 
Sajfen  7.  OrawfordsmlU  Fint  NaU  Bank,  89 
Ind.  280. 

The  defendant's  denial  of  the  possession  of 
the  goods  at  Mooresville  excused  the  plaintiffs 
from  making  a  lender  of  the  carrier^s  charges. 
A  common  carrier  waives  his  right  to  detain 
eoods  for  the  freight  if  he  puts  his  refusal  to 
deliver  them  to  the  owner  upon  the  ground  that 
they  are  not  in  his  possession  at  the  place 
where  a  demand  is  duly  made.  Vinton  v. 
Baldmn,  95  Ind.  488,  and  cases  cited;  Mathi* 
▼.  Thomas,  101  Itid.  119;  Plait&r  v.  Elkhart 
County,  108  Ind.  860, 1  West  Rep.  285;  Bouse 
T.  Alexander,  105  Ind.  100,  8  West  Rep.  816. 

Where  a  corporation  invests  an  agent  with 
general  authority  to  adjust  claims  against  it, 
tiie  declarations  of  that  agent,  made  while  en- 
deavoring to  secure  an  adjustment  of  the  claim, 
are  competent  evidence  against  his  principal. 
This  genera]  rule  has  often  been  applied  in  in- 
surance cases,  and  must  necessarily  apply  in 
such  cases  as  this,  for,  otherwise,  the  corpora- 
tion would  be  entirely  without  a  rupresenta* 
tivft 


I  In  deciding,  as  we  have,  that  the  provisiona 
of  the  contract  with  the  United  States  Express 
Company  cannot  be  taken  advantage  of  by  the 
appellant,  we  have  disiwsed  of  the  ooint  that 
the  damages  are  limited  to  $50;  but  if  we  were 
wron^  in  this,  still,  the  limitation  will  not  con- 
trol, since  there  is  evidence  of  negligence  and« 
no  evidence  that  a  lower  rate  of  freight  was 
^ven  on  account  of  the  limitation  placed  upon 
ine  value  of  the  property.  Bosenfeld  v.  Peoria, 
D.  &  E.  R.  Co.  108  Ind.  121, 1  West.  Rep.  150; 
BarUett  v.  Pittsburgh,  C.  d  8t.  L.  R,  Co.  94 
Ind.  281;  United  States  Exp.  Co,  ▼.  Baekman,. 
28  Ohio  8t.  144. 

As  there  was  evidence  of  negligence,  and  no 
evidence  that  there  was  any  special  considera- 
tion inducing  the  owners  to  place  a  less  value 
on  their  property  than  its  actual  worth,  the 
limitation,  even  conceding  it  to  be  available  to- 
the  appellant  as  a  part  of  the  contract,  is  nul- 
Ufied. 

The  instructions  of  the  court  are  quite  as- 
favorable  to  the  appellant  as  the  law  warrants^, 
and  the  evidence  fully  supports  the  verdict. 

Judgment  afflrmed.' 

Petition  for  rehearing  denied  September  26^ 
1889. 
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EQUITABLE  LIFE  ASSURANCE  SO- 
CIETY of  the  United  States,  Appt., 

V. 

Robert  R  HAZLEWOOD. 

(—.Tex ) 

1.  A  warranty  by  an  applicant  fbr  a 
life  iuvuranee  that  his  answers  to  the  so- 
oiety*8  medical  examiner  are  true,  does  not  make 


him  responsible  for  the  truth  of  such  answers  a» 
reported  to  the  company;  and  If  by  being  laoor> 
rectly  written  down  by  such  examiner  without 
the  appUcant*8  knowledge  they  are  untrue  as  re- 
ported to  the  company,  the  policy  will  not  be 
avoided  thereby. 

8.  The  Bicrnature  of  an  applieant  for 
life  insurance,  written  at  the  beg^* 
ning^  of  the  paper  conuiining  his  medical  ex- 
amination, is  for  purposes  of  identification  rather 


yoTm.-~Hfe  jHJfiey;  eonstruetUm  o/. 

A  policy  of  insurance  is  a  single  entire  contract 
and  continues  during  the  life  of  the  insured  subject 
to  discondnuanee  by  nonpayment  of  the  premiums. 
Fearn  v.  Ward,  80  AUi.  666. 

The  provifilons  of  a  policy  are  construed  and  ap- 
plied like  other  contracts,  and  may  render  it  void 
ab  initio^  by  its  terms  and  failure  of  warranty. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Pyle,  2  West.  Bep. 
880.  44  Ohio  St.  19. 

Questions  and  answers  will  be  reasonably  con- 
strued although  the  policy  is  conditioned  on  the 
truth  of  the  answers.  Home  Mut.  L.  Asso.  v.  011- 
kflpte*  1  Cent.  Kep.  134, 110  Pa.  84. 

Mistakes  in  policies  may  be  disregarded  or  cor- 
rected.   Connecticut  Mut.  L.  Ins.  Oo.  v.  Pyle,  supra. 

•  Applicaiianforinewranesonltfe. 

Where  the  application  was  signed  before  being 
filled  out,  the  fact  that  the  answers  were  incorrectly 
written  in  by  the  agent  may  be  established  by  parol 
evidence;  otherwise  if  the  applicant  had  signed 
afterwards.  Brown  v.  Metropolitan  L.  Ins.  Co.  8 
West.  Kep.  776.  k6  Mich.  806. 

Where  an  agent  of  a  life  insurance  company  as- 
sumed the  whole  preparation  of  an  applicution,  and 
asked  or  told  the  applicant  to  sign  it,  without  ber 
reading  it  or  bearing  it  read,  the  company  cannot 
defend  on  the  ground  of  false  statements  in  the  ap- 
plication. Temmink  v.  Metropolitan  L.  Ins.  Co.  72 
Hich. .  41) N.  W.  Rep.  409. 
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Where  a  physician,  acting  as  agent  for  the  com- 
pany, in  examining  an  applicant  for  life  insurance^ 
assumes  to  write  out  the  answers  to  the  questions- 
upon  his  own  knowledge  of  the  facts,  rather  than 
from  the  answers  given  by  the  applicant,  the  an- 
swers as  given  by  him  are  conclusive  on  the  com- 
pany. Pudritsky  v.  Supreme  Lodge  K.  of  H.  76- 
Mich.  4;S8. 

A  copy  of  an  application  attached  to  an  lns«ur- 
ance  policy,  which  does  not  have  the  name  of  the 
applicant  appended  thereto,  is  not  a  copy  of  such 
application  within  the  Statute  of  Wisconsin,  requir- 
ing a  copy  to.be  attached  to  the  policy  in  order  to 
permit  the  insurance  company  to  prove  the  falsity 
of  any  stiitement  therein.  Dunbar  v.  Phenix  Ins. 
Co.  72  Wis.  482. 

Whether  the  signature  to  an  application  for  in- 
surance, which  was  by  mark  only,  is  genuine  or  not 
is  immaterial,  where  the  policy  has  been  accepted, 
the  premiums  paid  for  several  years,  and  received 
and  retained  by  the  company,  with  no  offer  to  re- 
turn them.  Home  Mut^  L.  Aaso.  v.  Biel  <Pa.)  17  Atl. 
Bep.  86. 

Whore  an  insurance  contract  Is  ambiguous,  the 
doubt  should  be  resolved  against  the  company. 
See  note  to  JECratzenstein  v.  Western  Aasur.  Co.  (N. 
Y.)6L.R.A.790. 

Company  respon^QiiU  for  acts  of  Us  agents. 

The  insurance  company,  and  not  the  insured,  is^ 
responsibie  for  the  f alalty  of  answers  inserted  in  the- 


^ef  also  12  L.  R.  A.  316;  20  L.  R.  A.  7(51;  21  L.  R.  A.  746;  36  L.  R.  A.  692. 
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tiffs  use,  and  oot  Ihe  reserYation  to  the  owner 
of  the  uae  of  bis  land.  Every  use  by  the  owner 
was  abandoned,  except  such  as  might  be  made 
in  a  mode  entirely  consistent  with  the  full  and 
midisturbed  enjoyment  by  the  grantee  of  the 
easement.  The  idea  of  a  joint  use  of  the  land 
by  both  parties,  in  the  sense  that  a  \ise  by  the 
grantee  should  at  any  time  give  way  to  a  use 
by  the  grantor,  Is  contrary  to  the  plain  meaning 
and  intent  of  the  grant  It  cannot  be  supposed 
that  the  grantor,  when  conveying  a  right  of 
way  over  an  impassable  tract  of  land,  intended 
to  restrict  his  grantee  from  changing  its  sur- 
face so  as  to  make  it  passable  and  available  for 
the  purpose  of  a  road,  or  that,  after  the  road 
had  been  so  constructed,  he  had  the  ri^ht  to 
enter  upon  the  land  and  impair  its  usefulness, 
or  impose  upon  the  grantee  the  duty  of  keeping 
such  Impaired  road  in  repair  for  the  benefit  or 
I  he  grantor.  The  full  extent  of  the  rights  of 
the  grantor  in  the  soil  of  the  road  was  to  enter 
thereon,  and  do  such  acts  only  as  should  not 
injure  or  impair  the  enjoyment  of  the  easement 
by  the  grantee,  and  when  be  went  beyond  such 
use  he  transcended  the  rights  pertaining  to  his 
character  as  the  owner  of  the  soil.  The  gen- 
eral character  of  these  rights  is  familiar  to  all 
owners  of  land,  because  they  are  common  to 
all  whose  lands  abut  upon  public  roads,  and 
they  are  varied  only  by  the  character  of  the 
easements  enjoyed,  and  the  terms  of  thegrants 
under  which  they  are  possessed,  unless, 
therefore,  something  can  be  found  in  the  terms 
of  the  grant  which  modifies  the  easement 
created,  that  must  be  held  to  be  the  measure 
of  the  rights  of  the  parties.  No  inference  can 
be  drawn  from  the  present  grant  Uiat  it  was 
intended  that  the  grantor  should  enjoy  the 
unrestricted  use  of  the  road,  with  the  privilege 
of  so  wearing  and  using  it  as  to  subject  the 
^ntee  to  the  labor  and  expense  of  keeping  it 
in  repair.  It  is  apparent  from  the  character  of 
the  property  affected,  and  the  use  to  be  made 
thereof,  that  theplaintiff  expected  to  construct 
a  carriage  road  for  access  to  and  communica- 
tion with  his  residence  as  a  gentleman's  coun- 
try seat.  It  could  not  have  been  contemplated 
by  the  parties  that  such  a  load  was  to  be  used 
for  farming  purposes,  to  draw  heavy  loads 
over,  and  cut  it  up  by  the  use  of  the  various 
appliances  needed  for  such  purposes.  The 
land  over  which  the  road  was  laid  out  had 
never  before  been  so  used,  and  the  owner  of 
the  soil  had  theretofore  obtained  access  to  his 
land  from  the  public  road  by  entering  upon 
and  traveling  over  it  in  other  places.  The  land 
itself  was  of  small  compass,  and  little  value, 
as  it  was  hilly,  rocky,  sterile  and  unadapted  to 
ap'icultural  uses;  and  it  could  not,  unaer  the 
circumstances,  have  been  intended  that  the 
road  was  to  be  built  and  used  to  any  consider- 
able extent  for  farming  purposes  by  either  the 
grantor  or  grantee.  The  building  of  fences  on 
both  sides  of  the  road  showed  an  intention  to 
preserve  it  from  indiscriminate  use,  and,  while 
the  construction  of  a  bar-way  on  either  side  of 
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the  road  manifested  a  design  that  the  defend- 
ant might  thereby  have  access  to  his  land  and 
cross  the  road,  it  was  not  intended,  we  think, 
to  give  him  liberty  to  so  use  the  road  as  to  im- 
pair or  destroy  its  usefulness  or  character  as  a 
carriage  road  for  private  use.  The  right  of 
way  granted  was  to  be  forty  feet  wide,  and  the 
grantee  had  a  right  thereunder,  not  only  to  a 
free  passage  over  the  traveled  part,  but  also  to 
a  free  passage  over  such  portion  of  the  land, 
inclosed  as  a  way,  as  he-  thought  proper  or 
necessarv  to  use.  EtrHck  v.  Stover,  5  Wend. 
580;  Drake  v.  Sogere,  8  Hill,  804;  Wood,  Nuis. 
§260. 

The  deposit  of  stone  or  other  obstructions  on 
such  inclosed  space,  in  such  a  way  as  to  inter- 
rupt the  enjoyment  of  the  easement,  consti- 
tuted an  obstruction  which  was  inconsistent 
with  the  rights  possessed  by  the  grantee,  and 
could  be  properly  prevented  by  injunction. 
The  use  of  such  land  for  agricultural  purposes, 
the  raising  of  crops  or  the  deposit  of  materials 
thereon,  except  perhaps  for  temporary  pur- 
poses,— was  clearly  inconsistent  with  the  rights 
conveyed  by  the  grant.  It  is  difficult,  if  not 
impossible,  to  lay  down  a  clear  and  definite 
line  of  use  which  shall  enable  the  parties  al- 
ways to  determine  what  may  be  considered  a 
proper  and  reasonable  use,  as  distinguished 
from  an  unreasonable  and  improper  one;  and 
such  questions  must,  of  necessity,  be  usually 
left  to  the  determination  of  a  jury  or  the  trial 
court,  as  questions  of  fact  Bakeman  v.  Ta^ 
hot,  81  N.  Y.  866;  Hv^m  v.  Young,  4  Lant. 
64;  Prentice  v.  Qeiger,  74  N.  Y.  342. 

It  is  not  supposed  that  it  was  the  intention 
of  the  court  below  to  wholly  preclude  the  de- 
fendant from  the  use  of  the  roadway  by  pass- 
ing over  or  across  it  in  such  manner  as  should 
not  materially  obstruct  passage  or  injure  the 
road-bed:  but  it  was  only  intended  to  prevent 
an  unreasonable  use  thereof  which  should  sen- 
sibly impair  its  condition,  or  render  its  use 
offensive  and  impracticable  to  the  plaintiff  and 
others  having  lawful  occasion  to  pass  over  it. 
We  think  the  findings  :Of  the  trial  court  are 
conclusive  upon  us  as  to  the  improper  use  of 
the  road  by  the  defendant,  and  that  an  in  junc^ 
tion  was  properly  awarded  against  him.  §ome 
of  the  members  of  this  court  are,  however,  ap- 
prehensive that  the  order  made  by  the  court 
below  is  not  sufficiently  explicit,  and  may  be 
subject  to  misunderstanding  an^  misconsiruc- 
tion.  We  have  therefore  thought  best  to 
chan^  its  ^orm  so  as  to  express  more  clearly 
the  rights  and  duties  of  the  respective  parties. 
The  words  **  willfully  or  unreasonably"  should 
be  inserted  after  the  word  '*  interfering,"  in  the 
sixth  line  of  the  order,  in  the  place  of  the 
words  ''in  any  way,"  and  also  after  the  word 
''  as,"  in  the  ninth  line  of  said  order. 

With  these  modifieatione,  the  judgment  ehaiM 
be  affirmed,  toith  easts. 

All  concur  (Andrews,  J,,  in  result),  ezoepi 
Finch,  /.,  dissenting. 
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Grace  E.  KURSHEEDT  etal,  BetpU., 

V. 

UNION  DIME  SAVINGS  INSTITUTION, 

Appt. 

(....N«  7*. ...I 

Tbe  Inchoate  dower  rl^ht  of  the  wife  of 
defendajit  in  a  ndt  to  fbreelose  a  mort- 
g90ge  given  by  his  grantor,  where  neither  she  nor 
uie  grantor  is  served  or  appears  as  defendant^  the 
frrantor  being  simply  named  in  the  summons,  la 
not  cut  off  by  the  Judflrment  of  foreclosure  under 
Ctode  Proo.,  I  182,  barring  parties  who  claim  un- 
der unrecorded  deeds  from  a  defendant  in  fore- 
doaure,  although  the  conveyance  was  not  record- 
ed, or  known  to  the  plaintiff.  Her  riffht  is  not 
derived  from  her  husband,  but  flrom  the  grantor. 

(January  21, 180a) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  General  Term  of  the  Supreme  Court, 
First  Department,  afflrmiog  a  judgment  of  the 
New  York  Special  Term  in  favor  of  plaintiffs 
in  an  action  to  recover  back  the  purchase  money 
paid  for  certain  real  estate.    Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  William  H.  Arnoux,  for  appellant: 

Mrs.  Sandford  is  a  subsequent  incumbrancer, 
and  is  barred  by  the  proceedings  subsequent  to 
tbe  filing  of  the  Its  pendens. 

Old  Code,  §182;  Ostram  v.  McCann,  21 
How.  Pr.  431;  l^W^r  v.  Scribner,  76  N.  Y.  190, 
16  Hun,  130. 

It  is  objected  that  Clark  was  never  served, 
but  that  makes  no  difference.  A  foreclosure 
is  in  its  nature  a  proceeding  in  rem  {Cleveland 
V.  Boerum,  24  N.  Y.  622);  and  hence,  when  it 
is  begun  as  to  one  it  is  begun  as  to  all,  includ- 
ing Clark. 

The  title  of  the  defendant  to  the  premises  in 
question  was  free  from  any  and  all  aefects,  and 
was  a  good,  valid  and  marketable  title. 

M<mr  V.  Cochrane,  0  Cent.  Rep.  427,  107  N. 
Y.  85;  SehermerJiom  v.  I^ihlo,  2  Bosw  161;  M. 
E.  Church  Home  v.  Thompson,  10  Cent.  Rep. 
508.  108  N.  Y.  618. 

Mr.  M.  A.  Kursheedt,  for  resj^ndents: 

Mrs.  Sandford  was  not  made  a  party  to  the 
action,  and,  as  she  holds  an  inchoate  right  of 
dower,  can  now  redeem  from  the  mortgage. 

Wheeler  Y,  Morris,  2  Bosw.  524;  Mills  v.  Van 
Vr^rhies,  20  N.  Y.  412. 

This  right  is  a  real  and  existing  interest,  and 
as  much  entitled  to  protection  as  the  vested 
right  of  a  widow,  and  neither  can  be  impaired 
by  anv  judicial  proceeding  to  which  the  wife 
or  wiaow  is  not  made  a  party.  A  wife  as  much 
as  a  widow  is  an  absolutely  necessary  party  to 
an  action  in  order  to  produce  such  a  title  as  a 
purchaser  will  be  compelled  to  accept. 

WUtsie,  Mortg.  Foreclosure,  100,  g  44;  Mer- 


chants Bank  v.  Thomson,  56  N.  Y.  7:  Mills  v. 
Van  Voorhies,  supra;  Bell  v.  New  York,  10 
Paige,  49;  Denton  ▼.  Nanny,  8  Barb.  618; 
Wheeler  v.  Morris,  supra;  Hitchcock  v.  Uar- 
rington,  6  Johns.  290;  Collins  v.  Torry,  1 
Johns.  278. 

In  KitUe  v.  Van  Dyck,  1  Sandf .  Ch.  76-78, 
the  vice-chancellor,  citing  Edbart  v.  Abbot,  2 
P.  Wms.  648,  and  Norrish  v.  Marshall,  5 
Madd.  475,  held  that  a  wife,  who  had  not  join- 
ed  in  a  purchase  money  mortgage,  takes  her 
dower  in  the  premipes  subject  to  the  mortgage, 
and  la  an  interested  and  consequently  a  neces- 
sary party  to  the  foreclosure  suit.  See  also 
Tagmrt  v.  Bogers,  49  Hun,  265;  Walton  ▼, 
Meeks,  41  Hun,  811. 

Previous  to  the  amendment  of  the  Code  of 
i^ocedure  in  1858,  it  had  been  settled  in  this 
State,  by  numerous  decisions,  that  a  subsequent 
purchaser  was  not  bound  by  a  lis  pendens,  un- 
til tbe  action  was  properly  commenced  against 
his  grantor,  by  the  service  of  process,  either 
personally  or  by  publication. 

Hayden  v.  Bucklin,  9  Paige,  518;  Butler  v. 
Tonilir.sov,  38  Barb.  641. 

Since  then  no  case  can  be  found  where  a 
notice  of  lis  pendens  has  been  held  to  affect  a 
purchaser  from  a  party  named  as  a  defendant 
m  the  summons,  but  never  served  with  process. 

See  Fuller  v.  Scribner,  76  N.  Y.  190;  Lamont 
▼.  Cheshire,  65  N.  Y.  80. 

The  entry  of  a  judgment  against  a  defendant 
not  served  with*process.  and  who  has  not  ap- 
peared, is 'a  void  act,  so  far  as  he  is  concerned. 

Pomll  V.  Finch,  5  Duer,  666. 

A  void  judgment  is,  in  legal  effect,  no  judg- 
ment, and  all  claims  flowing  out  of  it  are  void 

Freeman,  Judgments,  g  117. 

Bradley*  J,,  delivered  the  opinion  of  the 
court: 

The  purpose  of  this  action  was  to  recover 
back  the  purchase  money  paid  by  the  plaintiffs 
to  the  defendant  upon  a  contract,  whereby  the 
latter  agreed  to  sell  and  convey  to  them  certain 
land  situated  in  the  City  of  New  York;  and  tbe 
alleged  ground  of  the  claim  is  that  the  defend- 
ant was  unable  to  convey  to  the  plaintiffs  such 
title  as  they  were  entitlecf  to  under  the  contract. 
They  recovered.  The  title  which  the  defend- 
ant claims  to  have  came  through  that  takeu  by 
one  Rowe  from  Catharine  A.  Ferris,  who  had 
the  title  on  the  Ist  day  of  December,  1870,  when 
she  made  a  conveyance  to  Rowe.  That  con- 
veyance also  covered  land  which  the  defendant 
by  contract  undertook  to  sell  and  convey  to 
one  Todd,  who  also  brought  an  action  against 

this  defendant  to  re r  back  purchase  money. 

The  proposition,  urged  on  tbe  part  of  the  plain- 
tiffs in  this  action,  that  the  title  taken  by  the 
defendant  was  defective  on  the  alleged  ground 
that  the  deed  from  Ferns  to  Rowe  was  not 


NoTB.— IXnoer ;  inehoaU  right 
The  right  of  dower,  unlike  an  estate  given  by 
itatute  to  the  widow,  confers  no  seisin  until  it  is 
assigned  to  her,  although  actually  in  possession  by 
acquiescence  of  the  heirs  and  devisees.  McMahon 
▼.  Oray  (Maas.)  6  L.  R.  A.  748. 
The  Inohoate  right  of  tbe  wife  1b  as  much  en- 
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titled  to  protection  as  the  vested  rights  of  the 
widow.  See  note  to  Handel  v.  McClave  (Ohio)  6  L« 
R.  A.  619. 

It  is  not  defeated  by  a  tax  sale  where  the  lien  for 
taxes  attaches  after  the  dower  right  becomes  fixed. 
Shell  V.  Duncan  (S.  C.)  6  L.  R.  A.  821.  See  also  Wtts 
to  Everson  v.  McMuUen  (N.  Y.;  4  L.  R.  A.  118. 
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isenlcd,  bas,  nt  the  prosenl  term  of  tliis  court, 
been  determined  in  Todd  v.  Union  Dime  8av. 
Inst.  2  J  N.  Y.  S.  R.  697,  upon  the  same  evi- 
dence as  that  presented  by  the  record  here,  ad- 
versely to  the  plaintiffs,  and  therefore  will  have 
no  further  consideration  on  this  review. 
There  is,  however,  a  further  question  in  the 

S resent  case,  which  requires  consideration.  In 
lay.  1874,  one  Clark,  claiming  to  be  the  owner 
of  the  premises,  made  to  one  Ciapp  a  mortga.£:e 
upon  them  to  secure  the  payment  of  $22,000 
according  to  the  condition  of  a  bond  made  by 
the  mortgagor  to  the  mortgagee,  which  bond 
and  mortgage  were  duly  assigned  by  Clapp  to 
the  defendant,  and  afterwards,  and  in  July, 
1874,  the  defendant  brought  an  action  to  fore- 
close the  mortgage,  and  filed  with  the  proper 
clerk  the  summons  and  complaint,  with  a  no- 
tice of  the  pendency  of  the  action.  The  mort- 
gagor, Clark,  and  one  Thomas  L.  Sandford, 
were  named  as  defendants  in  the  foreclosure 
action.  The  summons  was  in  no  manner  served 
upon  Clark,  nor  did  he  appear  in  the  action. 
Sandford  appeared  and  defended,  and,  among 
other  matters,  alleged  a  conveyance  of  the  prem- 
ises by  Clark  to  him.  The  fact  was  that  he  had 
a  deed  to  that  effect  in  his  possession  at  the  time 
of  the  commencement  of  that  action.  It  was 
not  then  recorded,  nor  was  the  defendant  then 
advised  that  such  a  deed  had  been  made.  But 
at  the  time  of  the  commencement  of  that  action 
Sandford  had  a  wife,  Delia  A.  Sandford,  who 
was  not  made  a  party  defendant  therein.  The 
question  arises  whether,  in  view  of  the  fact 
that  Clark  was  not  served,  the  omission  to 
make  Mrs.  Sandford  a  partv  defendant  in  the 
foreclosure  action  rendered  the  judgment  in 
that  action  ineffectual  to  bar  her  inchoate  right 
of  dower.  Such  would  have  been  the  effect  if 
Clark  had  been  served  with  the  summons  or 
had  appeared  in  the  action.  Old  Code,  §  132; 
Fuller  V.  Sffribner,  76  N.  Y.  190. 

This  is  on  the  permitted  assumption  (without 
considering  the  effect  if  otherwise)  that  the 
Savings  Institution  was  in  no  manner  charged 
with  notice  of  the  conveyance  to  Sandford  at 
the  time  of  the  commencement  of  that  action. 

j^  ssuming  that  Clark  had  conveyed  his  inter- 
est in  the  properly,  he  was  not  a  necessary  party 
to  the  action  of  foreclosure;  but,  if  the  action 
had  been  brought  and  prosecuted  upon  that 
assumption,  it  was  necessary  to  make  those  de- 
riving any  title  or  interest  in  it  from  his  con- 
veyance parties  defendant.  Prior  to  the  Code 
the  failure  to  record  a  conveyance  made  subse- 
quently to  a  mortgage,  and  prior  to  the  com- 
mencement of  an  action  for  its  foreclosure  or 
filing  lis  pendens,  did  not  obviate  the  necessity 
of  making  such  subsequent  grantee  a  partv  de- 
fendant to  bar  his  right  of  redemption.  Those 
not  made  parties,  and  thus  affected  by  the  judg- 
ment, were  purchasers  and  incumbrancers  who 
became  such  pendente  lite.  Haines  v.  Beach, 
8  Johns.  Ch.  459;  Uayden  v.  Bucklin,  9  Paige, 
612;  Butler  v.  Tomfinson,  38  Barb.  641. 

The  provisions  of  the  Code  so  modified  the 
rule  as  to  make  the  action  and  its  result  ef- 
fectual, as  against  subsequent  purchasers  and 
incumbrancers  whose  conveyances  are  not  re- 
corded nt  the  time  of  filing  the  notice  of  pen- 
dency of  the  action.  This  may  not  be  the  rule 
when  a  plaintiff  in  such  an  action  has  actual 
notice  of  the  unrecorded  incumbrance  at  the 
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time  of  its  commencement.  Lamontv.  Cheshire, 
65  N.  Y.  80. 

There  is  no  occasion  here  to  consider  that 
(|uestion.  It  was  contemplated  by  the  provis- 
ions referred  to  of  the  Code  that  those  whose 
conveyances  or  incumbrances  apoear  bv  the 
record  should  be  made  parties  in  order  to  charge 
with  the  result  of  the  action  those  holding  un- 
der them  hot  made  parties,  whose  interests  do 
not  so  appear  of  record  at  the  time  of  filing  such 
notice;  that  is  to  say,  that  the  latter  should  be 
barred  by  charging  the  former  as  defendants 
in  the  action.  The  fact,  therefore,  that  Clark 
had  oonveved  the  property,  did  not,  for  that 
purpose,  obviate  the  necessity  of  serving  him 
with  the  summons,  and  charging  him  by  the 
decree,  and  thus  through  him  by  that  means 
to  bind  any  person,  not  made  a  party,  who  had 
by  his  unrecorded  conveyance  taken  any  right 
relating  to  the  title  to  the  premises.  It  may  be 
assumed  that  the  notice  was  duly  filed,  repre- 
senting Clark  as  a  party  defendant;  but  that, 
of  itself,  was  ineffectual  to  bar  Mrs.  Sand  ford's 
right  of  redemption,  if  she  took  any  such  right 
through  or  by  means  of  the  conveyance.  Such 
result  was  dependent  upon  effectuating  the  pro- 
ceedings in  the  action  against  him  as  a  party 
defendant.  Without  accomplishing  such  a  re- 
sult, he  was,  in  practical  effect,  no  more  a  party 
than  he  would  have  been  if  his  name,  as  such, 
had  not  appeared  in  the  summons.  The  gran- 
tee, Sandford,  in  the  conveyance  made  by  Clark, 
was  served,  and  so  far  as  he  was  concerned  the 
failure  to  serve  Clark  had  no  importance,  and 
its  only  consequence  has  relation  to  Mrs.  Sand- 
ford, and  the  effect  of  the  foreclosure  action, 
the  decree,  and  its  execution,  if  executed,  upon 
her  alleged  inchoate  right  of  dower  in  the  prem- 
ises. Assuming,  as  we  may  for  the  purposes 
of  this  review,  that  such  right  existed  when  the 
foreclosure  action  was  commenced,  it  was  the 
subject  of  her  protection  by  means  of  defense 
or  any  other  adequate  reniedy  until  lawfully 
barred.  .  MiVs  v.  Van  Voarhiee,  20  N.  Y.  412; 
Simar  v.  Canaday,  58  N.  Y.  298;  Denton  v. 
Nanny,  8  Barb.  618. 

The  right  of  dower  is  not  derived  from  the 
husband.  It  is  a  right  at  common  law,  and 
arist  s  bv  reason  of  the  marriage  and  by  opera- 
tion of  law.  It  is  a  riirht  which  attaches  on 
the  land  when  the  seisin  and  the  marriage  re- 
lation are  concurrent,  and  such  is  the  effect  of 
the  Statute.  1  Rev.  Stat.  p.  740,  §  1.  When 
it  was  essentia],  under  an  early  statute  of  this 
State,  to  determine  the  relation  of  the  wife  to 
the  grant  made  of  land  to  her  husband,  it  was 
held  that  the  wife's  inchoate  right  of  dower 
vested  at  the  moment  of  the  grant  to  the  hus- 
band; and  that  she  took  such  right  construc- 
tively, as  purchaser  from  the  grantor.  Sutliff 
V.  Forgey,  1  Cow.  89;  Forgey  v.  Sutliff,  5  Cow. 
718;  Pnest  v.  Cummings,  20  Wend.  350;  Con 
noUy  V.  Smith,  21  Wend.  61;  Lau>rence  v.  Mil- 
ler, 2  N.  Y.  251. 

And,  inasmuch  as  Mrs.  Sandford  did  not  de- 
rive her  inchoate  right  of  dower  from  her  hus- 
band, the  fact  that  he  was  a  party  defendant 
to  the  foreclosure  action  did  not  operate  to  bar 
or  defeat  her  right  of  redemption.  In  view  of 
the  apparent  situation  arising  from  the  failure 
to  bar  this  alleged  right  of  Mrs.  Sandford,  the 
title  which  the  defendant  was  able  to  convey 
to  the  plaintiffs  was  not  free  from  reasonable 
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doubt,  and  was  not  tbe  marketable  title  wbicb, 
Id  the  contemplalioD  of  tbe  partieR,  was  to  be 
conveyed  in  performance  of  tbe  contract. 


The  judgment  $h&utd  be  affirmed. 
All  concur,  except  Potter  and  Hai|fht» 
JJ,,  not  sitting. 


INDIANA  SUPREBfB  COURT. 


Benjamin  F.  E00N8,  Admr.,  AppU, 

c. 

Joshua  H.  MELLETT  et  oL 
C.-Ind ) 

1.  Notiee  of  appeal  to  co-parties  need 
not  be  given  under  Ind.  Rev.  Stat.  1881, 1  68&, 
where  do  Judgment  Is  rendered  afcainat  them  and 
they  have  no  Interest  in  the  appesU. 

S.  An  appeal  la  a  suit  by  the  creditor 
of  a  legatee  against  him  and  the  administra- 
tor to  reach  money  in  the  ]atter*8  bands  Is  not 
subject  to  the  provisions  of  Ind.  Rev.  Stat  1881, 
H  24M,  2466,  respecting  appeals  in  prooeedings  for 
settlement  of  decedent's  estates. 

2.  The  g^eneral  lien  of  a  Judgment  cred- 
itor of  a  legatee  upon  lands  charged  with 
the  legacy  or  upon  the  proceeds  of  a  sale  thereof 
is  subject  to  any  equities  that  may  exist  in  favor 
of  the  estate  against  the  legatee. 

•4.  The  indebtedness  of  a  leg^atee  to  the 

estatOf  Inciuding  that  arising  from  payment  by 
the  administrator  of  obligations  of  the  intestate 


Note.— Appeal  hy  less  than  oS  interei»Ud, 

The  word  *'oo-partlee,**  as  used  in  section  685  of  the 
Jtevised  Statutes,  means  parties  to  the  Judgment  ap- 
j)ealed  from,  not  co-plaintiflS  or  co-defendants  to 
the  action.  Hogan  v.  Robinson,  04  Ind.  140 ;  Easter 
T.  Severiu.  78  Ind.  640;  Hadley  v.  Hill,  73  Ind.  448; 
Haramon  ▼.  Sexton,  60  Ind.  87. 

All  parties  to  and  ailected  by  the  Judgment  must 
t)e  made  parties  to  the  appeal,  else  the  appeal  nuiy 
tw  dismissed  for  want  of  Jurisdiction.  Hunderlock 
'T.  Dundee,  M.  &  T.  In  v.  Co.  88  Ind.  180. 

The  rule  of  the  section  is  somewhat  technical.  A 
INUty  waives  tbe  benefit  of  it  where  no  motion  is 
■made  to  dismiss  until  after  submission  or  call  by 
JUrreement,  and  there  has  been  Joinder  in  error. 
Martin  v.  Orr,  06  Ind.  402;  Hendricks  v.  Frank,  86 
Ind.  278;  Easter  v.  Acklemire,  81  Ind.  164;  Easter  v. 
fie  crin,  78  Ind.  642;  Field  v.  Burton,  71  Ind.  880; 
£tate  T.  Hattabough,  66  Ind.  2S3;  People's  Sav.  Bank 
T.  Finney,  63  Ind.  460. 

Submission  by  agreement  waives  ail  defects  as  to 
parties  to  tbe  appeaL  Lebanon  First  Nat,  Bank  y. 
Baex,  84  Ind.  144. 

Wuere  a  pare  of  several  co-parties  appeal,  this 
.eection  requires  only  that  a  co-party  to  the  Judg- 
ment appealed  from  shall  Join  or  be  noUfled.  Lo- 
,gan  v.  Logan,  77  Ind.  660l 

Parties  to  an  action  need  not  be  notified  of  an 
appeal  unless  they  are  parties  to  the  Judgment, 
from  which  the  appeal  is  taken.  Kennedy  y.  Di- 
^ne.  77  lad.  40Be. 

Two  defendants  appealed,  served  notice  upon 
their  oo-def endants  and  filed  proof  of  such  notice 
with  the  cleric  of  the  supreme  court.  Defendants 
not  appearing  and  declining  to  Join  are  regarded  as 
having  Joined  in  the  appeal.  Boy  v.  Rowe,  00 
Ind.  65. 

After  notice  of  appeal  served  on  co-defendants, 
one  party  to  the  Judgment  may  assign  error  In 
bis  own  name  alone,  and,  after  Joinder  in  error,  and 
eause  submitted  on  a  written  agreement,  the  errors 
'are  well  enough  signed  in  the  name  of  appellants 
'Cain  v.  Ooda,  04  Ind.  666. 
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as  surety  for  the  legatee,  may  be  set  off  against 
his  claim  to  tbe  legacy. 

iBerMMreand  Olds,  J J^ dtesent) 
(December  10, 1880.) 

APPEAL  from  a  Judginent  of  the  Wayne 
Circuit  Court  in  favor  of  the  appellees  in 
an  action  to  compel  application  by  the  appel- 
lant as  admlnisliator  of  money  in  bis  hands  to 
satisfaction  of  a  judgment  in  plaintiffs'  favor 
against  a  le^tee.    Severeed. 
The  case  is  stated  in  tbe  opinion. 
Mesare,  Kibbejr  &  Kibbejr  for  appellant. 
Jfesare.  Barchenal  dt  Rape  for  appellees. 

Coffey*  J»9  delivered  the  opinion  of  the 
court: 

Daniel  Ulrich  died  testate  in  Wayne  County, 
Indiana,  on  tbe  1st  day  of  March,  1884,  the 
owner  in  fee  of  real  estate  in  that  county  of  tbe 
value  of  $15,000,  leaving  eight  chili iren  then 
living  as  his  hcirs-at-iaw.  The  will  of  tbe  said 
Daniel  Ulrich  contains  the  following  clause: 


Where  no  question  is  made  on  appeal  as  to  a  de- 
fect of  parties,  the  court  will  not,  sponte  aud,  dis- 
miss. Travelers  Ins.  Co.  v.  Yount,  08  Ind.  456.  See 
Hunderlock  v.  Dundee,  &£.  &T.Inv.Co.  88  Ind.  190. 

On  appeal  by  A  from  a  Judgment  refusing  to 
quash  an  execution  against  A  and  B,  on  motion  of 
A,  B  is  not  a  necessary  party.  McAllister  v.  State, 
81  Ind.  257. 

In  an  action  against  A,  B  and  C,  in  a  Judgment 
against  A  and  in  favor  of  B  and  0,  B  and  C  are  not 
necessary  or  proper  parties  to  A*s  appeal.  Bcrg- 
hoff  V.  McDonald,  87  Ind.  661. 

When  time  is  given  to  file  appeal  bond,  which  is 
filed  within  the  time  prescribed,  and  transcript  filed 
less  than  sixty  days  after  tbe  filing  of  the  app«U 
bond,  notice  is  unnecessary,  and  parties  who  were 
plaintiffs  below  may  be  Joined  in  the  appeal,  by 
naming  them  in  the  assignment  of  errors.  Cona- 
way  V.  Ascherman,  04  Ind.  188. 

Dtetrihtition  <^  eelate  where  legotee  ie  debtor  to  the 

When  a  legatee  is  a  debtor  to  the  estate,  he  is  en- 
titled to  only  the  excess,  if  any,  of  the  legacy  over 
the  debt.  Armour  v.  Kendall,  16  R.  1. 103:  Re  Bo- 
gart,  28  Hun,  466*  468;  Willes  v.  GreenhUi,  20  Beav. 
876, 882;  Smith  ▼.  Smith,  8  Oiff.  288. 

The  mere  gift  of  a  legacy  is  not  a  manifestation 
of  the  testator*s  intent  to  remit  a  debt  due  from 
the  legatee.  An  executor  is  Justified  in  refusing 
payment  to  a  legatee  indebted  to  testator  in  a  sum 
greater  than  tbe  legacy,  and  applying  the  same  in 
part  satisfaction  of  the  debt.  Smith  v.  Murray,  1 
Dem.  86;  Clarke  v.  Bogardus,  12  Wend.  67;  Ranking 
V.  Barnard,  6  Madd.  80;  Wright  v.  Austin,  56  Barb. 
17;  Close  v.  Van  Husen,  10  Barb.  600;  Rickets  v. 
Livingston,  8  Johns.  Cas.  100;  Coatee  v.  Coates,  88 
Beav.  240. 

The  executor  may  retain  so  much  of  tbe  legacy 
as  is  sufficient  to  satisfy  a  debt  due  to  the  testator. 
Courtenay  v.  Williams,  8  Hare,  630;  1  Roper,  Leg. 
608. 

An  administrator  with  the  will  annexed  may  re- 
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'*  Secondly:  It  is  my  will  tbat  all  of  my 
properly,  both  real  and  personal,  shall  be 
sold  aod  the  funds  accruing  therefrom  shall 
be  distributed  as  follows,  to  wit:  David, 
my  SOD,  five  hundred  dollars  for  his  work  aft- 
er he  was  twenty-one  years  of  apre;  and  Sam- 
uel, my  son,  turee  hundred  dollars  for  a  like 
service,  and  Daniel  Heaston,  one  hundred  dol- 
lars as  a  gift  out  of  natural  love  and  affection; 
and  the  balance  to  be  equally  divided  amongst 
all  my  children,"  etc. 

On  the  28d  day  of  May,  1884,  the  appellee, 
Joshua  H.  Mellett,  recovered  a  judgment  in  the 
Henry  County  Circuit  Court  against  the  appel- 
lee, David  C.  tjlricb,  legatee  under  Raid  will,  for 
the  sum  of  $1,174.82  and  costs,  and  on  the  14th 
day  of  July,  1884,  said  Mellett  filed  a  transcript 
of  said  judgment  in  the  clerk's  office  of  the 
Wayne  Circuit  Court,  and  caused  the  same  to  be 
duly  recorded  and  docketed  for  the  purpose  of 
acquiring  a  lien  on  the  interest  of  the  said  David 
C.  Ulrica  in  the  lands  of  which  the  said  Daniel 
Ulricb  died  seised,  the  said  David  being  a  resi- 
dent of  Wa^ne  County,  and  being  insolvent, 
except  for  his  interest  m  the  estate  of  the  said 
Daniel,  deceased,  an  execution  on  said  judg- 
ment having  been  returned  wholly  unsntistied. 

After  the  filing  of  said  transcript  in  the 
clerk's  office  of  the  Wayne  Circuit  Court,  the 
appellant,  Benjamin  F.  Koons,  was  duly  ap- 
pointed administrator  of  the  estate  of  the  said 


Daniel  Ulrich  with  the  will  annexed,  and  om 
the  1st  day  of  March,  1885.  sold  the  real  estate, 
of  which  the  said  Daniel  died  neiscd,  to  Benja* 
min  B.  Beeson  for  the  sum  of  $15,482.89,  which 
sale  was  duly  approved  by  the  Wayne  Circuit 
Court. 

This  action  was  brought  by  the  appellee^ 
Mellett,  for  the  purpose  of  compelling  the  ap» 
pellant,  Koons,  as  administrator,  to  apply  the- 
money  in  his  hands  belon^ng  to  the  said  David 
C.  Ulrich  to  the  satisfaction  of  his  judgment,, 
the  complaint  averring  the  facts  above  set  forth. 

At  the  death  of  the  said  Daniel  Ulrich  h» 
was  surety  for  the  said  David  C.  Ulrich  upOD^ 
promissory  notes    aggrecrating  a  large  sum, 
which  said  administrator  has  since  been  com- 

enied  to  pay.  This,  with  other  debts  due  f  ronk. 
avid  to  nis  father,  exceeded  his  legacy.  The- 
administrator  soiight  to  set  off  a^inst  the  in- 
terest of  the  said  David  C.  Ulrich  m  said  estate- 
the  amount  he  bad  thus  been  compelled  to  pay, 
together  with  the  debts  due  from  him  to  the 
estate,  but  the  circuit  court  refused  to  allow 
such  set-off,  and  he  excepted. 

The  assignment  of  errors  calls  in  question  the- 
correctness  of  this  ruling. 

The  record  contains  a  special  finding  of  the 
facts  in  the  cause,  together  with  the  court'» 
conclusions  of  law  thereon,  from  which  it  ap- 
pears that  the  court  held  that  the  appellee,  Mel- 
lett, by  filing  a  transcript  of  the  judgment  of 


tain  a  pecuniary  legacy  in  part  payment  of  the  debt 
due  to  the  testator  by  the  loRratec.  Blacklcr  v. 
Uoott,  114  Mass.  24;  Green  v.  Nelson,  12  Mot.  5G7. 

A  legatee  having  become  bankrupt  since  the 
death  of  testator,  his  assignees  are  not  entitled  to 
auy  part  of  the  personal  estate  bequeathed  to  the 
legatee.    EUcbards  v.  Richards,  9  Price,  219. 

The  representatives  of  the  widow  after  her  death 
have  no  lawtul  claims  against  the  estate  except  to 
the  excess,  If  any  there  be,  of  the  value  of  her  en- 
tire Interest  therein  above  the  'amount  of  her  in- 
debtedness. Young  V.  Purdy,  4  Dem.  461;  Spring- 
er*s  App.  28  Pa.  208;  Allen  v.  Smltherman,  6  Ired. 
Eki.841. 

Debts  due  to  estate  to  beflrst  coUecUd, 

The  executors  had  no  right  either  to  pay  them- 
selves, or  any  other  legatees,  any  portion  of  the 
income  upon  their  legacies  until  they  had  first  col- 
lected the  amount  of  their  respective  debts  to  the 
estate.  Leggett  v.  Lefrgett,  24  Uun,  835;  Adair  v. 
Brimmer,  74  N.  Y.  568;  Campbell  v.  Graham,  1  Russ. 
AM.  453. 

The  right  of  an  executor  or  administrator  to  re- 
tain the  whole,  or  a  part,  of  ttie  legacy  or  distrib- 
utive share,  in  discharge  or  'satisfaction  of  a  debt 
due  from  a  legatee  or  distributee  to  the  estate,  is 
not  only  consistent  with  the  soundest  principles  of 
equity,  but  is  perfectly  well  settled.  Rogers  v. 
Murdock,  46  Hun,  82. 

The  administrator  of  the  estate  had  the  right  to 
apply  so  much  of  the  distributive  share  ot  the  es- 
tate coming  to  the  defendant  as  would  pay  and 
discbarge  the  note  against  the  estate.  Wright  y. 
Austin,  56  Barb.  17. 

The  executors  have  a  right  to  set  off  the  debt 
due  against  a  claim  by  the  legatee  for  payment  of 
the  legacy.  Re  Bogart,  28  Hun,  468;  Stagg  v.  Beek- 
man,2  Edw.  Ch.  89;  Smith  y.  Kearney,  2  Barb.  CYl 
633. 

If  the  executor*s  answer  denies  the  validity  and 
legality  of  the  claim,  and  alleges  facts  which  sup- 
port the  denial,  the  surrogate  cannot  grant  a  lega- 
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tee*8  petition  for  payment    Cbarlick*s  Estate,  U 
Abb.  N.  a  67. 

Tt  is  against  conscience  that  the  legatee  sboul(k 
receive  anything  out  of  the  fund  without  deduct- 
ing therefrom  the  amount  of  that  fund  which  i» 
already  In  her  hands  as  a  debtor  to  the  estate.  Mer^ 
ritt  V.  Jenkins,  17  Fla.  698. 

Lien  of  judgment  confined  to  interest  of  debtor, 

A  court  of  equity  will  confine  the  lien  of  a  judg* 
ment  to  the  actual  Interest  of  the  judgment  debt- 
or  In  the  property.  White  '.v.  Carpenter,  2  Paige,. 
217;  Kelrstcd  v.  Avery,  4  Paige,  9;  Thomas  v.  Ken- 
nedy, 24  Iowa,  897;  Montlcello  Hydraulic  Co.  ▼» 
Loughry,  72  Ind.  662. 

The  inierest  which  the  Judgment  lien  affects  i» 
the  actual  Interest  which  the  debtor  has  in  the 
property,  and  a  court  of  equity  will  always  permit 
the  real  owner  to  show,  there  being  no  intervening' 
fraud,  that  the  apparent  ownership  of  another  is 
or  was  not  real;  and  when  the  Judgment  debtor 
has  none  other  than  the  legal  title  the  lien  of  the 
Judgment  does  not  attack.  Hays  v.  Beger,  8  West^ 
Rep.  308, 102  Ind.  527;  Wheeler  v.  Wheedon,  9  How. 
Pr.  808;  Thomas  v.  Kennedy,  24  Iowa.  897;  Brown  y. 
Pierce,  74  CJ.  S.  7  Wall.  206  (19  L.  ed.  134). 

The  lien  constitutes  no  property  or  right  <n  th*- 
land  itself,  as  it  is  merely  a  general  lien  securing  tk. 
preference  over  subsequently-acquired  interests  lo^ 
the  property.  Baker  v.  Morton,  79  U.  8. 12  Wall. 
158  (20  L.ed.2e5);  Conard  v.  Atlantic  Ins.  Co.  26  U. 
^.  1  Pet  443  (7  L.  ed.  213);  Massingill  v.  Downs,  46  U. 
S.  7  How.  767  (12  L.  ed.  906);  Buchan  v.  Sumner,  It 
Barb.  Cb.  165;  Ells  v.  Tousley,  1  Paige,  280. 

Such  a  lien  is  subject  to  all  equities  existing  In 
favor  of  third  persons  at  the  time  of  the  recovery 
of  the  Judgment.  Armstrong  v.  Fearnaw,  67  Ind. 
429;  Wharton  v.  WQson,  60  Ind.  591;  Huffman  ▼. 
Copeland,  86  Ind.  224:  Jones  v.  Rhoads,  74  Ind.  610; 
Boyd  V.  Anderson,  102  Ind.  217:  Heck  v.  Fink,  Bl^ 
Ind.  6;  Sharpe  v.  Davis,  76  Ind.  17:  Trooet  v.  Da  via,. 
81  Ind.  87;  Glidewell  v.  Spaugh,  26  Ind.  319;  Way  y^ 
Lyon,  8  Blackf.  76;  Heberd  v.  Wines,  S  West.  Bepb- 
716, 106  Ind.  242. 
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the  Henry  Circuit  Court  In  the  clerk's  ofOce  of 
the  Wayne  Circuit  Court  acquired  a  lien  on 
the  interest  of  the  said  David  C.  TJIrich  hi  the 
estate  of  the  testator,  which  Hen,  upon  a  sale 
of  the  land,  was  transferred  to  the  funds  de- 
rived from  such  sale  against  which  the  setoff 
could  not  he  allowed. 

Tbe  contention  of  the  appellant,  Koons,  as 
we  understand  it,  is:  (1)  that  hv  the  terms  of 
the  will  of  the  said  Daniel  Ulrich  the  said 
David  had  no  interest  in  the  land,  but  simply 
an  interest  in  tbe  proceeds  of  the  sale  of  such 
land,  which  was  personal  property,  and  that  by 
reason  thereof  the  appellee  acquired  no  lien  by 
the  filing  of  his  transcript;  and  (2)  admitting 
that  the  appellee  dia  acquire  a  lien  by  filing 
a  transcript  of  the  -judgment  of  the  Henry  Cir- 
cuit Court  in  the  clerks  office  of  Wayne  Coun- 
ty, that  such  lien  was  subject  to  tbe  equities  in 
favor  of  the  estate,  and  that  he  was  entitled  to 
no  more  than  the  balance  after  the  payment  of 
the  indebtedness  of  David  to  the  estate. 

Before  passing  upon  or  considering  the  ques- 
tions involving  the  merits  of  the  controversy 
between  the  parties,  it  becomes  necessary  to 
inquire  whether  the  case  is  in  a  condition  to 
authorize  this  court  to  enter  upon  such  consid- 
eration. 

The  appellee  has  filed  in  this  court  a  motion 
to  dismiss  the  appeal,  for  the  alleged  reasons: 
(1)  that  the  appellant  has  failed  to  comply  with 
the  provision  of  §  635,  Rev.  Stat.  1881,  upon 
the  subject  of  appeals;  (2)  for  the  reason  that 
the  case  falls  within  the  provisions  of  §§  2454 
and  2455  of  Rev.  Stat.  1881,  and  it  is  claimed 
that,  as  tbe  transcript  in  the  cause  was  not  filed 
In  this  court  within  the  time  limited  by  these 
sections,  the  appeal  should  be  dismissed. 

Section  6S5,  supra,  provides  that  *'a  part  of 
several  co-parties  may  appeal,  but  in  such  case 
they  must  serve  notice  of  the  appeal  upon  all 
the  other  co-parties  and  file  proof  thereof  with 
the  clerk  of  Uie  supreme  court." 

It  has  been  hela  by  this  court  that  where  a 
part  onlv  of  several  co-parties  appeal  from  a 
joint  jud&rment  without  notice  of  such  appeal 
to  their  co-parties,  the  appeal  will  be  dismissed. 
Herzogg  v.  Chambers,  61  Ind.  333;  PeopWs  Sav, 
Bank  v.  Finney,  63  Ind.  460;  Cranmore  v.  Do- 
dine,  65  Ind.  25;  Hunter  v.  Clirisman,  70  Ind. 
439;  C^tch  V.  TJiomas,  71  Ind.  286. 

But  ibis  rule  is  confined  to  parties  against 
whom  judgment  has  been  rendered,  and  it  is 
not  necessary  to  serve  notice  upon  parties  to 
the  record  and  against  whom  the  oouit  has 
failed  to  render  any  judgment  in  tbe  cause,  and 
who  have  no  interest  in  tbe  result  of  the  appeal. 
WiUon  V.  Stewart,  63 Ind.  294;  Logany.  Logan, 
77  Ind.  558;  Eaattr  v.  Secerin,  78  Ind.  540; 
Hogan  v.  RMnson,  94  Ind.  138. 

The  decree  rendered  in  this  case  is  a^^ainst 
appellant  and  David  C.  Ulrich  alone.  There 
is  no  finding,  judgment  or  decree  of  any  kind 
a^aiYist  any  of  the  other  parties  to  tbe  suit. 
Notice  of  this  appeal  was  served  by  appellant 
upon  David  C.  Ulrich  and  he  declined  to  join 
in  tbe  appeaL  Notice  was  issued  for  the  other 
parties  to  the  suit  and  service  acknowledged  by 
Kibby  &  Kibby,  attorneys;  but  as  they  are  not 
necessary  parties  to  this  appeal,  we  deem  it  un- 
necessary to  inquire  whether  such  attorneys 
bad  authority  to  bind  tbem  by  such  acknowl- 
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edgment  of  service  or  not,  as  such  notice  i* 
not  necessary  to  the  validity  of  this  appeal. 

Section  2454,  supra,  provides  that  "any  per- 
son considering  himself  aggrieved  bv  any  de- 
cision of  a  circuit  court,  or  judge  thereof  io 
vacation,  growing  out  of  any  matter  connected 
with  a  decedent's  estate,  may  prosecute  an  ap- 
peal to  tbe  supreme  court,  upon  filing  with  th& 
clerk  of  such  circuit  court  a  bond^.  .  .  with 
sufficient  sureties— .  .  .  conditioned  for  the 
diligent  prosecution  of  such  appeal,"  etc. 

Section  2455  provides  that  such  appeal  bond 
shall  be  filed  within  ten  days  after  the  decisioi^ 
complained  of  is  made,  etc. 

Any  person  who  is  aggrieved,  desiring  such 
appeal,  may  take  the  same  in  bis  own  name, 
without  joining  with  any  other  person.  Th& 
transcript  shall  be  filed  in  the  supreme  court 
within  ten  days  after  filing  tbe  bond. 

These  statutes  have  been  so  often  construed 
by  this  court  that  there  is  now  no  room  for 
doubt  as  to  their  meaning.  The  rule  to  be  de- 
duced from  the  decisions  upon  the  subject  i» 
that  in  all  proceedings  under  the  law  providing 
for  tbe  settlement  of  a  decedent's  estate,  where- 
tbe  exercise  of  the  probate  jurisdiction  of  the 
court  is  invoked,  the  appeal  is  governed  by 
^^  2454  and  2455,  Rev.  Stat.  1881;  but  in  all 
actions  authorized  by  the  Code, 'and  not  involv- 
ing the  exercise  of  the  probate  jurisdiction  of 
the  court,  the  appeal  is  governed  by  the  Code,, 
and  these  sections  have  no  application.  Brown- 
ing V.  McCracken,  97  Ind.  279;  Bennett  v.  Ben- 
nett, 102  Ind.  86;  Miller  v.  Carmidiael,  98  Ind. 
236;  Tearley  v.  Sharp,  96  Ind.  469;  Seteard  v. 
Glark,  67  Ind.  289;  Rusk  v.  Orag,  74  Ind.  231;. 
Willson  V.  Bun  ford,  74  Ind.  424;  Hillenherg  v.. 
Bennett,  88  Ind.  540;  Ileller  v.  Clark,  103  Ind. 
591.  1  West.  Rep.  881. 

This  is  a  proceeding  by  a  creditor  of  a  legatee 
against  such  legatee  and  the  administrator  with 
the  will  annex^,  to  reach  money  in  the  hands- 
of  such  administrator  for  the  payment  of  a 
debt,  not  due  from  the  estate  represented,  but 
due  from  such  legatee.  It  cannot  be  success- 
fully maintained  that  it  is  in  any  sense  a  pro- 
ceeding authorized  by  the  Act  providing  for 
the  settlement  of  a  decedent's  estate,  and  hence 
the  law  regulating  appeals  from  such  proceed- 
ings has  no  application. 

The  motion  to  dismiss  the  appeal  should  be 
overruled. 

The  transcript  of  the  judgment  rendered  iiv 
the  Henry  County  Circuit  Court,  when  filed  in. 
the  office  of  the  clerk  of  the  Wayne  Circuit 
Court,  constituted  a  lien  upon  the  interest  of 
David  C.  Ulrich  in  tbe  lands  of  which  his 
father  died  seised.  Upon  a  sale  of  the  land  bv 
the  appellant,  such  lien  followed  the  procecds- 
of  such  sale  into  bis  land  and  bound  it  to  tbe 
same  extent  it  bound  the  land.  Campbell  v. 
Martin,  87  Ind.  577;  BeU  v.  Oreen,  90  Ind.  75; 
Ballenger  v.  Brook,  101  Ind.  172;  Simonds  v. 
Harris,  92 Ind.  505;  Wilson  v.  Rudd,  19  Ind.lOl. 

Such  lien,  however,  was  a  general  lien,  and 
was  subj  ct  to  all  the  equities  existing  in  favor 
of  tbe  estate  represented  by  the  appellant,  and 
conferred  on  the  appellee,  Mellett,  no  greater 
rights  as  against  said  estate  than  those  possessed 
by  David  C.  Ulrich.  The  general  lien  of  » 
judgment  creditor  upon  the  land  of  his  debtor 
IS  subject  to  all  equities  which  existed  against. 


See  also  41  L.  R.  A.  385. 
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8tich  land  in  favor  of  third  persons  at  the  time 
-of  the  recovery  of  the  judgment.  Wright  v. 
^(me»,  105  Ind.  17,  2  West.  Rep.  850;  t'oitz  v. 
Wert,  103  Ind.  404.  1  West.  Rep.  852;  Hayes 
V,  Beger,  102  Ind.  524,  8  West.  Rep.  308;  He- 
herd  V.  Winee,  105  Ind.  287.  2  WesU  Rep.  754. 

The  title  to  the  land  owned  bjr  the  testator  at 
-the  time  of  his  death  vested  m  the  persons 
named  in  his  will,  subject  to  be  devested  bv 
sale  of  the  land  as  provided  for  in  the  will. 
The  question  then  arises  as  to  what  rijs^hts  the 
4ippellant  had  as  re^rarded  the  set-off  claimed  by 
him  as  against  David  C.  Ulrich,  for  it  is  certain 
'that  whatever  rights  he  had  aprainst  David  C. 
Ulrich,  he  has  also  as  against  the  appellee, 
^lellelt.    Mellett  has  the  right,  by  reason  of  his 
lien,  to  pursue  the  funds  derived  from  the  sale 
•of  the  land  into  the  hands  of  the  administrator, 
4ind,  to  the  extent  of  his  judgment,  compel  the 
payment  of  such  fund  to  him  to  the  same  ex- 
tent and  upon  the  same  conditions  and  no  other, 
that  David  C.  Ulrich  might  compel  payment  to 
•him  if  the  judgment  did  not  exist.    In  other 
words,  the  appellee.  Mellett,  in  respect  to  the 
4unount  due  him  from  David  C.  Ulrich,  is  a 
-substituted  creditor,  with  all  the  right,  and  no 
4nore  than  that  poissessed  by  the  le^tee  for 
whom  he  has  become  substituted.    The  ques- 
tion arises,  therefore,  as  to  whether  appellant 
was  entitled  to  the  set-off  claimed  as  against 
David  C.  Ulrich. 

In  Manifolds  Estate,  6  Watts  &  S.  840,  the 
father,  being  surety  for  the  son,  died  intestate, 
leaving  real  estate  which  was  sold  by  his  ad- 
ministrator to  pay  debts.  Upon  the  question 
-of  the  distribution  of  the  balance  after  the  pay- 
ment of  the  debt,  it  was  held  that  a  judgment 
-creditor  of  the  son  was  not  entitled  to  any  part 
•of  the  fund  by  reason  of  his  lien  on  the  land 
the  liability  of  the  intestate  for  his  son  bein  ' 
greater  than  the  son's  distributive  share.  The 
court  said:  "  But  the  appellant  can  be  in  no 
better  condition  than  his  debtor,  for  a  creditor, 
although  he  pursues  his  debtor  to  judgment, 
cannot,  as  against  other  distributees,  better  his 
•condition.  He  succeeds  to  the  rights  of  the 
debtor  and  nothing  more.  It  matters  not  that 
the  debt  was  paid  since  the  death  of  the  intes- 
tate, as  it  was  a  contingent  liability  of  his,  and 
upon  the  payment  of  the  debt  by  the  adminis- 
trator an  equity  arises  which  relates  back  to  the 
time  of  the  death  of  the  intestate,  and  this 
•equity  cannot  be  disturbed  by  any  act  of  the 
distributees,  nor  can  it  be  displaced  by  a  8ub> 
iKQuent  judgment  obtained  by  his  creditors." 

In  the  case  of  Springei^i  App,  29  Pa.  208,  it 
was  held  that  if  one  of  the  heirs  of  the  estate  is 
^indebted  to  it,  he  may  be  treated,  in  its  distri- 
bution, as  having  an  advancement  to  the 
amount  of  his  debt. 

In  the  case  of  Strang  v.  Base,  85  Pa.  888,  ft 
was  held  that  the  executor  was  entitled  to  set 
off  a  debt  due  from  the  legatee  to  the  estate 
represented  by  him  against  a  legacy  given  by 
the  will  of  the  deceased  when  it  was  sought  by 
a  creditor  to  reach  the  legacy  by  an  attachment 
proceeding.  The  court  in  that  case  said:  **  If, 
therefore,  the  executor  had  the  right  to  set- 
off against  the  legatee,  he  retains  it  against  the 
substituted  creditor.  If,  for  any  reason,  the 
legatee  could  not  enforce  payment  of  the  legacy 
without  first  performing  some  other  duty  to 
-the  estate,  his  attacking  creditor  can  reach  the 
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legacy  only  on  the  same  conditions."  See  also 
yickerson  v.  Chase,  122  Mass.  296;  Askew  v. 
Douglass  (N.  J.)  2  Cent  Rep.  210;  Snyder  ▼. 
Warbasse,  11  N.  J.  Eq.  468;  Smith  v.  Smith, 
13  N.  J.  Eq.  164;  Brooks  v.  Brooks,  12  S.  C. 
422;  Smith  v.  Kearney,  2  Barb.  Ch.  538. 

In  the  American  Law  of  Administration  by 
Woerner,  vol.2,  g  560,  the  learned  author  says: 
'*  The  indebtedness  of  a  legatee  or  distributee 
constitutes  assets  of  the  estate  which  it  is  the 
executor's  or  administrator's  duty  to  collect 
for  the  benefit  of  creditors,  legatees  and  distrib- 
utees. Hence  such  indebtedness  may  be  de- 
ducted from  any  legacy  or  distributive  share 
of  the  debtor.  .  .  .  The  right  of  8e^off  ex- 
ists whether  the  legatee  A*  distributee  was  in- 
debted to  the  deceased  before  his  death  or  con- 
tracted a  liability  to  the  estate,  or  even  to  the 
administrator  personally,  thereafter.  So  it  is 
held  that  a  son  is  not  entitled  to  recover  his  dis- 
tributive share  of  his  father's  estate  where  the 
father  was  surety  for  him  in  an  amount 
greater  than  the  value  of  such  share,  although 
the  executor  did  not  pay  the  surety  debt  until 
after  the  action  was  brought  by  the  son." 

This  was  a  suit  in  the  court  below,  as  we  un- 
derstand it,  by  which  the  appellee,  Mellett, 
sought  to  reach  the  funds  in  the  hands  of  the 
appellant  by  virtue  of  the  jud^ent-Hen  held 
by  him  on  the  interest  of  David  C.  Ulrich  in 
the  lands  owned  by  the  testator  at  the  time  of 
his  death.  At  the  time  appellee,  Mellett,  ac- 
quired his  judgment  lien  on  the  land,  he  was 
bound  to  know  that  such  land  would,  by  the 
terms  of  the  will,  be  converted  into  money.  As 
we  have  seen,  he  took  his  lien  subject  to  all  the 
equities  existing  in  favor  of  the  estate,  and  he 
now  stand.<i  in  no  better  condition  as  to  the  legacy 
bequeathed  to  David  C.  Ulrich  than  the  legatee 
himself  would  occupy  were  he  seeking  to  re- 
cover the  legacy. 

This  c»se  is  governed  by  a  different  rule,  and 
is  to  be  distinguished  from  the  cases  where  a 
party  has  acquired  a  specific  lien  for  value 
without  notice  of  the  existence  of  equities  at 
the  time  such  lien  is  acquired.  In  our  opinion, 
the  appellant  had  the  right  to  set  off  against 
the  legacy  bequeathed  to  David  C.  Ulrich  any 
indebtedness  of  the  said  David  to  the  estate 
represented  by  him.  This  right,  we  think,  in- 
cludes any  sum  due  the  estate  on  account  of 
surety  debts  existing  at  the  death  of  the  testa- 
tor, without  regard  to  the  time  when  such  debts 
were  paid.  Having  reached  this  conclusion 
it  follows  that  the  court  below  erred  in  its  con- 
clusions of  law  upon  the  facts  set  forth  in  the 
special  finding.  It  is  disclosed  by  the  special 
finding  of  facts  that  David  G.  Ulnch  is  insolv- 
ent, and  that  he  is  indebted  to  the  estate  repre- 
sented by  the  appellant  in  a  sum  greatly  in  ex- 
cess of  his  distributive  share  of  the  estate.  This 
indebtedness  should  be  set  off  against  the 
amount  due  him  under  the  will  of  the  testator. 

Judgment  reversed,  with  directions  to '  the 
Circuit  Court  to  restate  its  conclusions  of  law 
in  accordance  with  this  opinion  and  to  render 
judirment  accordingly. 

Berkshire*  «71,  dissents  from  the  limitation 
as  to  the  right  of  a  specific  lien  holder  for  value, 
as  expressed  in  this  opinion. 

Olds,  J,,  also  dissents,  except  as  to  tha 
matter  of  practice. 

Petition  for  rehearing  overruled  April  2, 1800. 
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James  FISCUS,  Admr.,  Appt.^ 

V. 

William  A.  MOOKEL 

(....Ind.....) 

1.  A  debt  dve  to  the  estate  firom  an  heir 
may  be  deducted  from  his  distributive  share 
of  the  proceeds  of  real  estate  which  has  been  sold 
In  process  of  administration. 

S«  One  who'  takes  a  mort^ac^  on  real 
estate  firom  an  heir  pendinir  settlement  of 
the  estate,  and  with  knowledge  of  the  heir*8  in- 
debtedness to  the  estate,  can  acquire  no  greater 
interest  than  that  of  the  heir  himself;  and  where 
the  real  property  is  sold  for  assets  under  the  In- 
diana statutes,  his  claim  tn  the  proceeds  Is  sub- 
ject to  a  deduction  or  set- off  of  the  helr^s  indebu 


(Olds  and  BericsMre,  JJ.,  dissent.) 
(January  29, 1890.) 

APPEAL  from  a  tudgment  of  the  Decatur 
Circuit  Court  orderiDg  an  adminisirator  to 
j)ay  a  mortgage  given  by  an  heir  out  of  the 
proceeds  of  real  estate,    lievened. 
The  case  is  stated  in  the  opinion. 
Mr,  John  S..Scobe3r  for  appellant. 
Mr.  William  A.  Moore  for  appellee. 

Hitchellf  J.,  deliyered  the  opinion  of  the 
court: 

William  Fiscus,  late  of  Decatur  County,  died 
intestate  in  February,  1>{85,  leavine  a  widow 
and  seven  children,  to  whom  his  real  estate  de- 
scended, as  tenants  in  common.  After  the 
death  of  the  intestate,  Marion  Fiscus,  one  of 
the  heirs,  who  was  indebted  to  the  estate  in  a 
la'r^  amount,  executed  a  mortgage  on  bis  un- 
divided interest  in  certain  real  estate  which  he 
inherited  from  bis  father,  to  secure  an  individ- 
ual debt  due  from  bim  to  William  A.  Moore, 
the  latter  having  at  the  time  full  and  complete 
notice  of  the  debt  due  from  the  mortgagor  to 
fais  father's  estate.  Subsequently  the  udminis- 
trator,  by  due  proceedings  for  that  purpose, 
•obtained  an  order  of  the  probate  court,  and 
fiold  ail  the  real  estate  for  the  purpose  of  mak- 
ing assets  for  the  payment  of  debts  owing  by 
.  the  intestate. 

After  paying  the  debts,  there  remained  $2,- 
500  of  the  proceeds  of  the  sale  of  real  estate  in 
the  administrator's  hands  for  distribution,  but 
the  distributive  share  of  Marion  Fiscus  was 
much  less  than  the  amount  of  his  debt  due  the 
estate.  Moore,  aa  mortgagee,  applied  to  the 
court  for  an  order  upon  the  administrator,  re- 
quiring him  to  pay  the  amount  of  the  mort- 
gige  debt  out  ot  the  proceeds  of  the  sale  of  the 
nd  upon  which  he  had  taken  a  mortgage  from 
Marion  Fiscus.  The  order  was  made  accord- 
ingly. 

Ttie  question  for  decision  is  whether  a  debt 
due  from  an  heir  can  be  retained  out  of  his 
distributive  share  of  the  surplus  proceeds  of 
real  estate,  which  has  been  regularly  sold  in  or- 
der to  make  assets  to  pay  debts,  as  against  one 
who  took  a  mortgage  on  the  undivided  interest 
of  the  heir  in  the  land  sold,  the  mortgage  hav- 
ing been  taken  pending  the  settlement  of  the 

KoTL— See  Koons  v.  Mellett,  ante^  231,  and  note^ 
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estate,  with  knowledge  of  the  indebtedness  of 
the  heir. 

That  the  indebtedness  of  an  heir  or  distrib- 
utee constitutes  part  of  the  assets  of  the  estate, 
which  it  is  the  duty  of  the  administrator  to 
collect  for  the  benefit  of  the  creditors  and  other 
distributees,  and  that  such  indebtedness  may 
be  deducted  from  the  distributive  share  of  the 
debtor,  are  well-settled  propositions.  The  right 
of  the  administrator  to  deduct  the  indebtedness 
due  from  a  distributee  is  usuallv  denominated  a 
right  of  set-off;  but,  as  Lord  Cottenham  re- 
marked in  Cherry  v.  Boulibee,  4  Mylne  &  Cr. 
442:  "The  term  'set- off'  is  very  inaccurately 
used  in  cases  of  this  kind.  In  its  proper  use 
it  is  applicable  only  to  mutual  demands,  debts 
and  credits.  The  right  of  an  executor  of  a 
creditor  to  retain  a  si^cient  part  of  a  legacy 
given  by  the  creditor  to  the  debtor  to  pay  a 
debt  due  from  him  to  the  creditor's  estate  is 
rather  a  right  to  pay  out  of  a  fund  in  hand 
than  a  right  of  set-off.  Such  a  right  of  pay- 
ment, therefore,  can  only  arise  where  there  is  a 
right  to  receive  the  debt  so  to  be  paid,  and  the 
legacy  or  fund  so  to  be  applied  in  payment  of 
the  debt  must  be  payable  by  the  person  en- 
titled to  receive  the  debt."  iLaFay  v.  LaFoy, 
43  N.  J.  £q.  206,  9  Cent.  Rep.  34. 

The  ground  upon  which  an  administrator  is 
entitled  to  retain  so  much  of  tlie  distributive 
share  of  a  distributee  as  will  satisfy  a  debt  due 
from  the  latter  to  the  estate  is,  that  the  heir  or 
distributee  makes  a  demand  upon  the  adminis- 
trator in  respect  to  assets  in  his  hands  as  ad- 
ministrator, and  the  just  and  equitable  answer 
in  such  a  case  is  that  the  person  making  the 
demand  has  already  in  his  hands  assets  belong- 
ing to  the  estate  in  excess  of  the  amount  of  the 
distributive  share  which  he  is  demanding. 
Jeffs  V.  Wood,  2  P.  Wms.  128;  Oaurtenay  v.  Wil- 
liama,  8  Hare,  589-552;  Ramsovr  v.  Thompson, 
65  N.  C.  628;  Woemer^  Law  of  Administiauon, 
§564. 

Thus  in  Waterman  on  Set-Off,  §  210,  it  it 
said:  "The  right  of  the  executor  or  adminis- 
trator to  retain  in  such  cases  depends  upon  the 
principle  that  the  legatee  or  distributee  is  not 
entitled  to  his  legacy  or  distributive  share  while 
he  retains  in  his  own  hands  a  part  of  the  fund 
out  of  which  that  and  other  legacies  or  distrib- 
utive shares  ought  to  be  paid." 

And  in  Ranking  v.  Barnard,  5  Madd.  82,  the 
court  said,  in  substance,  that  it  was  clear  that 
the  executor  had  the  right  to  satisty  the  legacy 
by  applving  the  funds  in  his  hands,  and  that 
this  right  existed  against  an  assignee  of  the 
legatee  as  well  as  against  the  legatee  himself. 

It  is  contended,  however,  that  the  right  to 
retain  the  amount  of  a  debt  due  from  a  distrib- 
utee to  the  estate  out  of  his  distributive  sbare 
only  obtains  in  case  the  fund  to  be  distributed 
arises  out  of  the  personal  estate,  and  that  it  does 
not  apply  when  real  estate  has  been  sold  and 
the  fund  for  distribution  is  derived  from  that 
source.  We  can  perceive  no  reason  for  such  a 
distinction.  Of  course  where  the  administra- 
tor of  an  estate  holds  a  claim,  as  such,  against 
one  of  the  heirs  or  distributees,  he  is  entitled  to 
avail  himself  of  all  the  rights  and  remedies  or- 
dinarily available  to  any  other  person  under 
like  circumstances,  no  greater  and  no  less.  If 
the  administrator  is  driven  to  pursue  the  ordi- 
nary remedy  to  collect  a  debt  due  the  estate 
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from  an  heir,  be  stands  like  any  other  creditor 
and  is  put  to  a  race  of  diligence  with  others; 
but  if,  in  the  proper  course  of  administration, 
funds  which  constitute  assets  of  the  estate 
come  into  bis  hands  by  operation  of  law,  which 
he  holds  as  administrator,  in  the  distribution 
of  which  an  heir  or  legatee  asserts  a  right  to 
participate,  it  is  always  a  sufficient  answer  that 
tbe  claimant  has  already  in  his  hands  more 
than  his  share  of  the  assets  of  the  estate. 

A  proceeding  by  an  administrator  to  acquire 
prionty  in  respect  to  real  estate  which  has  de- 
scended to  the  heir,  so  as  to  charge  upon  it  a 
debt  due  the  estate,  is  one  thing,  white  a  pro- 
ceeding by  an  heir  or  his  grantee  to  compel  tbe 
administrator  to  pay  money  which  he  holds  in 
the  capacity  of  administrator  is  quite  another, 
in  case  the  heir  has  already  received  all  he  is 
entitled  to  out  of  the  estate.  The  distinction 
is  clearly  drawn  in  LaVoy  Y,LaFoy,  supra. 
In  that  case  a  bill  was  filed  for  partition  of  real 
estate  among  certain  devisees.  An  attempt 
was  made  to  charge  the  share  of  one  of  tbe  dev- 
isees with  tbe  amount  of  a  debt  due  from  him 
to  the  estate  of  the  testator.  In  an  opinion 
holding  that  this  could  not  be  done  the  court 
savs:  "The  devisee  of  lands  occupies  no  such 
relation  to  the  executor  as  that  which  exists  be- 
tween legatee  and  executor.  No  act  is  neces- 
sary, on  the  part  of  the  executor,  to  put  tbe  dev- 
isee in  full  enjoyment  of  the  estate  devised. 
The  opportunity,  therefore,  could  not  arise  for 
the  executor  to  retain  the  debt  of  tbe  devisee  to 
tbe  testator  out  of  any  demand  which  the  devisee 
might  seek  to  enforce  against  the  executor." 
It  was  very  properly  held  that,  inasmuch  as 
the  executor  could  only  acquire  a  lien  upon  the 
land  devised  by  becoming  an  actor  and  insti- 
tuting proceedings  appropriate  to  that  end,  tbe 
debt  could  not  be  so  charged  in  a  partition 
proceeding. 

Campbell  y.  Martin,  87  Ind.  577,  is  distin- 
guished from  the  present  case  upon  ihe  same 
principle. 

In  Smith  v.  Kearney,  2  Barb.  Ch.  538,  it  was 
held  that  the  fund  which  the  executor  sought 
to  retain  did  not  come  to  his  hands  in  the  char- 
acter of  executor,  but  merely  as  an  accident, 
and  that  the  right  of  set-off  did  not  obtain  for 
that  reason.  There  is  nothing  in  that  case 
opposed  to  our  conclusion  In  the  present  case. 
Any  reasoning  which  fails  to  appreciate  the 
distinction  between  an  attempt  to  enforce  a  lien 
or  charge  upon  the  real  estate  which  has  de- 
scended to  an  heir  by  an  independent  proceed- 
ing, and  an  attempt  by  an  heir  who  is  indebted 
to  the  estate,  or  by  his  assignee  or  mortgagee, 
to  compel  the  payment  to  him  of  a  distributive 
share  which  has  come  into  the  hands  of  the 
administrator  by  operation  of  law,  must  neces- 
sarily lead  to  a  conclusion  that  is  wide  of  the 
mark. 

As  has  been  seen,  the  present  is  a  case  where 
real  estate  has  been  sold  in  the  regular  process 
of  administration,  for  the  purpose  of  making 
assets  with  which  to  pay  claims  against  the 
estate.  Now,  if  the  heir  or  his  assignee,  or  a 
purchaser  from  him,  were  here  claiming  a  dis- 
tributive share  of  the  personal  assets  of  an 
estate,  and  at  the  same  time  retaining  by  an  in- 
debtedness a  much  larger  part  of  the  assets 
than  the  amount  of  his  claim,  there  could  be 
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no  Question  of  the  administrator's  right  to  with- 
hold the  distributive  share  and  apply  it  on  the 
debt  due  the  estate.  Can  it  make  any  difference 
that  the  assets  arose  from  the  sale  of  real  estate^ 
especially  in  a  case  where  it  appears  that  the 
assignee  or  mortgagee  knew  of  the  indebtedness 
when  be  accquired  his  lien  upon  or  interest  in 
the  land? 

In  the  recent  case  of  Koons  ▼.  Mellett,  ante, 
281,  present  term,  it  was  held,  after  full  and 
careful  consideration,  that  one  who  bad  ob- 
tained a  judgment  against  a  devisee  of  real 
estate,  which  was  afterwards  sold,  in  pursu- 
ance of  the  terms  of  the  wilt,  acquiied  no 
better  right  to  participate  in  tbe  proceeds  tlmn 
the  devisee  himself  had,  and  that  the  admin- 
istrator with  the  will  annexed  had  the  same 
right  to  set  off  a  debt  due  from  the  devisee  to 
the  estate  as  if  the  latter  himself  wercclaiming^ 
to  participate  in  the  fund.  Manifottts  Estate, 
5  Watts  &  S.  340;  Springer's  App.  29-  Pa.  208; 
Strong  v.  Bass,  85  Pa.  333;  Nicker  son  v.  Chaae, 
122  Mass.  296;  Askew  y.  Douglass (N,  J.) 2  Cent. 
Rep.  210;  Snyder  v.  Warbasse,  11  N.  J.  Eq. 
463;  Smith  v.  Smith,  13  N.  J.  Eq.  164. 

The  principle  which  ruled  the  case  cited  ia 
decisive  of  our  judgment  in  the  present  case. 

While  it  is  quite  true,  as  is  contended,  that 
upon  the  death  of  the  ancestor  the  title  to  real 
estate  descends  to  and  vests  in  the  heir,  tbe 
fact  must  be  kept  in  mind  that,  unlike  the  rule 
at  common  law,  the  heir,  according  to  the  terms 
and  policy  of  the  statutes  in  this  State,  doea 
not  take  an  absolute  title.  Pending  the  settle- 
ment of  tbe  estate  of  his  ancestor,  the  descent 
is  subject  to  be  intercepted  and  the  title  de- 
vested whenever  the  personal  representative 
makes  it  appear  that  the  sale  of  the  land  is 
necessary  to  make  assets  for  the  payment  of 
tbe  ancestor's  debts.  The  Statute  not  on1^ 
gives  th&  administrator  tbe  right,  but  makes  it 
his  duty,  when  the  personal  property  is  not 
sufficient,  to  convert  the  real  estate  into  assets 
for  the  payment  of  debts.  Where  this  right  is 
asserted  and  the  lands  are  sold  and  conveyed, 
the  title  to  the  land  which  descended  to  the  heir 
is  completely  devested;  and  although  the  heir 
may  have  sold  and  conveyed  the  land,  the  con- 
veyance made  by  an  administrator  under  the 
oraer  of  the  court  is  not  in  any  wise  affected  or 
impaired  by  the  previous  incumbrance  or  con-, 
veyance  by  the  heir.  This  conclusion  logically 
results  from  the  fact  that  under  the  statutes  of 
our  State  the  real  and  personal  property  of  an 
intestate  descends  to  the  same  persons  and 
in  the  same  proportions,  and  t)oth  are  equally 
chargeable  with  the  payment  of  his  debts,  with 
the  exception  that  the  personal  estate  must  be 
exhausted  first.   Nelson  v.  Murfce,  69  Ala.  598. 

At  the  common  law  the  title  to  real  estate 
vested  absolutely  in  the  heir  upon  the  death  of 
the  ancestor,  and  was  not  subject  to  be  made 
assets  for  the  payment  of  debts.  Under  the 
Statute  in  force  here,  it  is  as  completely  subject 
to  the  debts  of  the  intestate  as  is  the  personal 
estate;  and  even  though  the  administrator  waste 
the  personal  estate,  a  purchaser  of  the  real 
estate  from  an  heir  is  not  protected.  Nettleton 
v.  Vixon,  2  Ind.  446. 

It  is  not  in  the  power  of  a  third  person  U> 
impair  or  embarrass  the  personal  representative 
in  the  settlement  of  an  estate  by  dealing  with 
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the  heirs  upon  tbe  supposition  that  their  in- 
terest is  of  a  certain  or  fixed  character,  nor  can 
tbe  other  heirs  be  deprived  of  some  portion  of 
their  estate  by  the  intervention  or  iotermeddliD^ 
-of  a  stranger,  so  as  to  destroy  the  equality  of 
descent  and  distribution.  The  right  of  heirs 
to  participate  equally  in  the  estate  of  their  an- 
cestor is  superior  to  that  of  a  lienholder  with 
notice.  ^Itz  V.  Wert,  103  Ind.  404-411,  1 
West.  Rep.  852;  MeCandle8$'  App,  98  Pa.  489. 

It  frequently  happens  that  the  assets  of  an 
estate  consist  largely  of  debts  due  from  the 
heirs  to  the  ancestor.-  If  it  were  possible  for  an 
heir,  immediately  upon  the  death  of  his  an- 
cestor, to  convey  or  incumber  his  interest  in  the 
real  estate,  so  that,  after  paying  the  debts  of  the 
ancestor,  his  grantee  or  mortgagee  might  par- 
ticipate in  the  surplus  equally  with  other  heirs 
who  had  received,  or  who  owed  the  ancestor 
nothing,  the  most  manifest  injustice  and  in- 
equality would  result.  The  law  always  pre- 
sumes that  an  ancestor  meant  that  his  heirs 
should  share  equally  in  his  estate.  Ruch  v. 
Biery,  110  Ind.  444-449.  9  West.  Rep.  215. 

As  was  pertinently  said,  in  effect,  m  Weakley 
y.  Conradt,  56  Ind.  480,  a  purchaser  acquires 
precisely  the  right  and  interest  wbich  the  heir 
has  from  whom  he  takes  a  conveyance,  nothing 
more  nor  less.  JJuvall  v.  Speed,  1  Md.  Ch.  229; 
Baker  v.  OHJfUt,  88  Ind.  411. 

Until  the  estate  is  finally  settled,  he  is  bound 
to  know  that  the  sale  of  real  estate  may  become 
necessary  in  order  to  make  assets  for  the  pay- 
ment of  debts,  and  he  is  bound  to  know  that 
when  the  land  is  converted  into  money,  by 
operation  of  law  it  becomes  money,  assets  in 
the  hands  of  the  administrator,  and  that  it  is 
subject  to  all  the  incidents  of  other  assets,  re- 
gardless of  the  source  from  which  they  arise. 
For  certain  purposes  of  administration  and 
distribution,  money  thus  acquired  may  be 
treated  as  having  the  qualities,  and  as  the  rep- 
resentative of  tbe  real  estate,  but  it  is  never- 
theless money  which  has  come  into  the  hands 
of  the  administrator  by  operation  of  law  in  the 
course  of  administering  tbe  estate.  Any  pro- 
cedure which  the  heir  or  his  grantee  or  assignee 
may  institute  to  get  it  out  of  the  administrator's 
hands  brings  into  operation  and  makes  availa- 
ble to  the  latter  any  right  of  set-off,  or  to  retain 
it  as  against  any  legitimate  debt  owing  by  the 
heir  to  the  estate,  through  whom  he  claims  as 
assignee.    Johneon  v.  Hoyle,  3  Head,  66. 

Tbe  claim  of  the  assignee  is  not  a  claim  to  an 
interest  in  the  land,  but  it  is  a  claim  to  an 
interest  in  the  assets  of  the  estate;  whatever  in- 
terest he  has  is  an  interest  in  the  estate,  and  he 
takes  that  interest  precisely  as  his  assignor 
held  it. 

The  doctrine  of  BdU  v.  Green,  90  Ind.  75,  is 
opposed  in  some  respects  to  the  conclusions 
reached  in  Koom  v.  Afellett,  ante,  281,  and  in 
the  foregoing  opinion,  and  to  that  extent  must 
be  deemed  modified. 

The  judgment  U  rewrsed,  with  costs,  with 
directions  to  the  court  below  to  proceed  in  con- 
sonance with  this  opinion. 

Olds*  /.,  dissenting: 

I  cannot  concur  in  the  majority  opinion  of 
tbe  court  in  this  case. 

William  Fiscus  died  intestate,  owning  real 
estate  situate  in  the  Counties  of  Decatur  and 
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Ripley.  Marion  Fiscus,  son  of  William,  was 
indebted  to  his  father  at  the  time  of  his  death 
in  the  sum  of  $1,610. 17.  The  administrator  of 
the  father's  estate  brought  suit  and  recovered 
a  judgment  against  the  son  in  the  Decatur  Cir- 
cuit Court.  Before  the  filing  of  a  transcript 
in  the  clerk's  office  of  Ripley  County  and  ob- 
taining a  lien  on  thereat  estate  in  that  county, 
Marion  Fiscus,  the  son,  executed  to  the  appel- 
lee, Moore,  a  mortgage  on  the  real  estate  which 
descended  to  the  son  in  Ripley  County,  to  se- 
cure a  valid  debt  to  Moore  for  $75,  and  the 
mortgage  lien  attached  to  such  real  estate  and 
became  a  prior  lien  to  the  judgment  lien  in 
favor  of  the  estate.  After  the  execution  of  the 
mortgage  the  administrator  filed  a  transcript 
of  the  judgment  in  the  clerk's  office  in  Ripley 
County  and  obtained  a  lien  upon  the  land. 
After  the  liens  had  attached  the  administrator 
sold  all  of  the  real  estate  under  an  order  of 
court  for  tbe  sale  of  the  real  estate  of  the  dece- 
dent for  the  payment  of  debts.  After  tbe  pajr- 
ment  of  the  debts,  there  remained  a  surplus  m 
the  hands  of  the  administrator  for  distribution 
between  the  heirs,  and  of  such  surplus  Marion^ 
the  son,  was  entitled  to  $357. 

The  contest  in  this  ca^  is  as  to  whether 
Moore  shall  have  so  much  of  said  sum  applied 
to  the  liquidation  of  his  debt  as  will  satisfy  it» 
or  whether  the  administrator,  as  against  Moore, 
has  the  right  to  apply  all  of  said  distributive 
share  in  satisfaction  of  the  judgment  in  favor 
of  said  estate.  It  is  held  by  the  majority  of 
the  court  that  the  administrator  has  the  nght 
to  offset  tbe  iudgment  held  against  the  son  to 
the  amount  due  him  derived  from  the  sale  of 
the  real  estate  on  which  Moore  held  a  mortgage, 
or,  in  other  words,  to  apply  the  surplus  in  bis 
hands  derived  from  such  sale  to  the  payment 
of  the  judgment.  This  I  deny,  and  assert  that 
such  holding  is  contrary  to  the  weight  of  au- 
thority. It  is  a  recognized  doctrine  that  so  far 
as  the  distributive  share  due  to  the  heir  is  de- 
rived from  personal  property,  it  may  be  set 
off  or  applied  in  payment,  or,  rather,  retained 
by  the  administrator  in  payment  of  a  debt  due 
from  the  heir;  but  an  entirely  different  rule  ap- 
plies as  to  the  surplus  which  may  come  into 
the  hands  of  the  administrator  by  reason  of  the 
sale  of  real  estate  for  the  payment  of  debts; 
and  well  there  should  be  a  different  rule  ap- 
plied. The  personal  property  is  assets  in  the 
hands  of  the  administrator.  It  is  made  his  duty 
by  law  to  convert  the  personal  property  into 
money  and  to  collect  the  debts  due  tbe  estate, 
as  well  those  due  from  heirs  as  those  due  from 
other  persons.  The  administrator  is  the  law- 
f  ul  custodian  of  tbe  personal  property,  and  he 
may  maintain  an  action  for  its  recovery.  The 
heir  has  no  claim  to  the  personal  propeity. 
No  lien  could  attach  to  it  and  the  heir  could  in 
no  way  legally  incumber  any  interest  in  it.  All 
the  interest  the  heir  has  in  a  claim  to  the  per- 
sonal property  is  to  his  distributive  share  in 
the  surplus  remaining  after  tbe  payment  of  the 
debts  of  the  ancestor  and  the  costs  of  ad  minis- 
tration. But  it  is  different  in  regard  to  the 
real  estate.  As  to  that  the  title  vests  in  the 
heir  at  the  date  of  the  death  of  the  ancestor, 
subject  to  be  devested  only  upon  one  contin- 
gency, viz.,  for  the  payment  of  the  debts  of  the 
ancestor;  and  the  administrator  is  entitled  to  an 
order  to  sell  only  so  much  of  the  real  estate  of 
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the  decedent  as  may  be  necessary  to  pay  the 
debts  and  liabilities  of  the  estate.  Rev.  Stat. 
1881,  §  2846. 

The  law  does  not  contemplate  any  distribu- 
tion of  tbe  proceeds  of  real  estate,  and  it  is  only 
in  case  the  real  estate  cannot  be  separated  so  as 
to  sell  only  a  sufficient  amount  to  pay  the  debts 
and  leave  tbe  portion  belonging  to  tbe  heirs 
unsold,  making  it  a  necessity  that  tbe  whole 
must  be  sold,  that  any  funds  arising  from  the 
sale  of  real  estate  in  excess  of  the  amount  nec- 
essary to  pay  the  debts  comes  into  the  hands 
of  the  administrator.  If  there  is  sufficient  per- 
sonal property  to  pay  the  debts  and  costs  of 
admiuislration,  then  the  administrator  cannot 
sell  tbe  real  estate,  and  tbe  ooly  way  be  can 
collect  a  debt  against  the  heir  is  by  the  same 
process  by  which  be  collects  debts  due  from 
other  persons,  and  bis  only  remedy  against  the 
land  in  that  event  is  by  judgment,  execution 
and  sale,  and  tbe  lien  would  attach  at  the  date 
of  tbe  rendition  of  tbe  judgment,  as  would  the 
lien  of  any  other  creditor,  and  the  land  would 
be  applied  to  tbe  payment  of  tbe  liens  in  tbe 
order  in  which  thev  attached. 

It  is  so  well  settled  that  I  need  not  cite  au- 
thorities to  support  the  propositions,  that  the 
title  ^sts  in  tbe  heir  at  tbe  date  of  the  death 
of  the  ancestor;  and  that  the  lien  of  a  judgment 
against  the  heir  attaches  to  such  interest  which 
descends  to  the  heir,  and  that  the  same  is  true 
when  an  interest  is  devised  instead  of  passing 
by  inheritance;  and  that  the  land  so  taken  by 
descent  or  devise  is  subject  to  sale  on  execu- 
tion; also  that,  in  case  of  a  sale  of  such  real  es- 
tate for  the  payment  of  the  debts  of  tbe  ances- 
tor or  testator,  any  surplus  remaining  is  subject 
to  the  lien,  and  the  judgment  or  mortgage 
creditor  can  recover  it  as  against  the  heir  or 
devisee.  That  is  to  say,  in  equity  tbe  converted 
estate  retains  its  original  character. 

Lest  these  propositions  be  controverted,  I 
cite  a  few  of  the  decisions  of  (bis  court  in  sup- 
port of  the  propositions  I  have  stated.  Milli- 
fan  V.  Poule,  85  Ind.  64;  Spray  v.  Rodman,  43 
nd.  2'i5;  Wilson  v.  Rudd,  19  Ind.  101:  Gimbel 
V.  Stolte,  59  Ind.  446;  BalUnger  v.  Drook,  101 
Ind.  172;  Simonds  v.  Harris,  92  Ind.  505. 

If  the  debt  due  the  ancestor  was  on  account 
of  an  advancement  to  the  heir,  or  if  the 
heir  was  simply  entitled  to  a  lee:acy  to  be  paid 
to  him  by  the  executor,  then  equity  mitrht  in- 
terpose and  compel  an  application  of  tbe  leg- 
acy to  the  payment  of  the  debt;  but  where  the 
debt  due  from  the  heir  is  an  ordinary  debt,  the 
administrator  or  executor  has  no  more  right  or 
claim  or  lien  upon  tbe  land  which  descends  to 
the  heir  or  is  aeviscd  to  the  devisee  than  has 
any  other  creditor  of  the  heir  or  devisee.  If 
the  ancestor  or  testator  desired  the  real  estate 
to  \ye  charged  with  the  payment  of  the  debt,  a 
testator  can  charge  the  land  devised  with  tbe 
payment  of  the  debt  and  make  it  a  prior  lien  to 
that  of  any  of  the  other  creditors  of  the  devisee. 
If  the  testator  has  not  done  so,  or  tlie  real  es- 
tate descends  to  the  heir,  then  the  real  estate 
is  subject  alike  to  the  payment  of  the  debt  of 
the  ancestor  and  the  other  creditors  of  the  heir. 

In  the  case  of  LaFoy  v.  LaFoy,  43  N.  J.  Eq. 
206,  9  Cent.  Rep.  84.  it  is  held  that  the  debt  of 
a  devisee  to  the  testator  is  not  a  charge  on  lands 
devised  to  him  by  tbe  testator,  in  the  absence 
of  language  in  Uie  will  making  such  debt  a 
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'  charge.  The  court  in  [that  case,  after  statln^^ 
the  doctrine  which  permits  tbe  executor  U> 
withhold  the  payment  of  a  legacy  until  the  sat- 
isfaction of  the  debt  due  tbe  testator,  saysr 
"  The  devisee  of  lands  occupies  no  such  rela- 
tion to  the  executor  as  that  which  exists  be- 
tween legatee  and  executor.  No  act  is  neces- 
sary, upon  tbe  part  of  the  executor,  to  put  the 
devisee  in  full  enjoyment  of  the  estate  oevised. 
The  opportunity,  therefore,  could  not  arise  for 
the  executor  to*  retain  the  debt  of  tbe  devisee 
to  tbe  testator  out  of  any  demand  which  the 
devisee  might  seek  to  enforce  against  the  exec- 
utor. If  such  a  charge  attaches  against  the 
land  devised  it  would  be  necessary  for  tbe  ex- 
ecutor to  establish  it  by  proceedings  in  which 
he  is  the  actor.  After  diligent  search  I  have 
been  unable  to  find  a  case  in  which  an  attempt 
has  been  made  to  charge  a  devisee  of  lands 
with  a  debt  due  from  the  devisee  to  the  testa- 
tor, in  tbe  absence  of  language  in  the  will  man- 
ifesting tbe  purpose  of  the  testator  to  do  so." 
The  court,  in  conclusion,  says:  "In  the  absence 
of  lanp;uage  in  the  testator's  will  to  that  effect, 
there  is  no  authority  for  charging  the  devisee'a 
debt  upon  land  devised  to  bioL" 

If  any  right  exists  to  have  the  proceeds  of 
the  land  which  descends  to  tbe  heir  or  is  de- 
vised to  the  devisee,  applied  to  the  payment  of 
a  debt  due  the  ancestor  or  testator  in  prefer- 
ence to  other  creditors,  then  the  administrator 
has  the  right  to  have  the  estate  charged  with 
it  and  a  lien  declared  paramount  to  any  other 
lien  in  favor  of  other  creditors,  whether  the 
land  be  sold  for  the  payment  of  debts  of  the- 
ancestor  or  testator  or  not.    The  right  to  set 
off  a  lesracy  or  a  distributive  share  of  the  as- 
sets arising  from  personal  estate  against  the- 
debt  due  from  tbe  heir  or  legatee  is  denomi- 
nated the  doctrine  of  equitable  retainer. 

In  the  case  of  Smith  v.  Kearney,  2  Barb.  Cb.. 
533,  the  court  holds  that  the  principle  of  equi- 
table retainer  does  not  apply  to  a  fund  arising 
from  the  sale  of  real  estate  which  dcnccnded  to 
the  debtor  as  one  of  the  heirs-at-law  of  tbe  tes- 
tator, and  wliichreal  estate  has  been  converted 
into  personalty  by  accident  or  because  tbe  valid 
portions  of  the  will  could  nut  be  carried  into 
effect  in  any  other  way  than  by  a  sale  of  the 
land,  and  that  the  proceeds  of  real  estate  thus 
converted  into  personalty  are  still  to  be  con- 
sidered as  real  estate  and  as  in  no  way  con- 
nected with  tbe  funds  which  come  to  the  banda- 
of  the  executor  for  the  purposes  of  the  will. 

And  I  contend  that  the  same  is  true  in  case 
of  an  administration.  The  administrator  has 
no  business  with  any  portion  of  tbe  real  estate 
which  descends  to  tbe  heir.  It  comes  to  him 
by  reason  of  the  fact  that  he  cannot  sell  but  a 
sufDcient  amount  to  pay  debts,  and  is  com- 
pelled, in  order  to  execute  his  trust,  to  sell 
more,  and  when  thus  sold,  the  portion  or  the 
surplus  above  what  is  reqtiired  to  pay  the  debts 
retains  its  character  as  real  estate,  and  if  ap- 
plied by  order  of  the  court  to  pay  debts,  it 
must  b?  applied  to  the  payment  of  the  same  in 
the  order  which  it  would  be  if  it  were  real  es- 
tate, the  prior  incumbrances  being  first  ordered 
satisfied.  It  must  necessarily  retain  its  char- 
acter as  real  estate.  It  is  not  distributed  in 
like  manner  as  personal  assets.  The  adminis- 
trator cannot  mix  the  two  and  distribute  them» 
If  he  did,  the  widow  would  take  one  thixd,  but 
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she  baa  oo  Interest  in  such  surplus.  It  goes 
back  to  the  person  in  whom  the  title  was  vested 
before  the  sale. 

In  the  case  of  Sartor  ▼.  Beatp,  26  8.  0.  298, 
ft  was  held  that  the  doctrine  of  equitable  re- 
tainer did  not  apply  to  the  interest  of  the  dis- 
tributee in  the  real  estate  of  an  intestate  or  to 
the  proceeds  of  the  sale  thereof. 

In  Procter  v.  Newhall,  17  Mass.  81 ,  in  con- 
sidering this  same  question,  the  court  says: 
"The  other  objection  would  be  fatal  to  the 
title  of  the  tenant  if  it  were  true  that  Joseph 
Hulthom  had  but  a  defeasible  estate,  as  has 
been  suggested;  for  the  tenant  has  no  greater  or 
better  estate  than  Joseph  Hulthom  had  at  the 
time  of  the  attachment.  But  we  are  of  the 
opinion  that  his  estate  was  no  more  subject  to 
the  debt  formerly  due  to  the  intestate  than  it 
was  to  any  other  debt.  In  the  division  of  real 
estate  among  heirs  no  deduction  can  be  made 
from  the  share  of  any  one  of  tbem  on  account 
of  any  debt  due  from  him  to  the  estate.  This 
can  only  be  done  in  cases  of  advancement." 

In  the  case  of  Mann  v.  Mann,  12  Heisk. 
(Tenn.)  245,  it  was  held  that  the  son's  indebted- 
ness to  the  father's  estate  is  not  a  lien  on  the 
son's  share  of  his  father's  realty,  and  that  such 
share  in  the  realty  la  subject  to  a  race  of  dili- 

Since  between  the  personal  representatives  of 
e  father  and  other  creditors  of  the  son. 

In  the  American  Law  of  Administration,  by 
Woemer,  vol.  2,  §  564,  in  speaking  of  the 
equitable  doctrine  of  retainer,  it  is  said:  "  If 
the  lands  have  been  sold  and  there  is  a  residue 
of  the  proceeds  for  distribution,  it  has  been 
held  both  that  the  administrator  mav  retain  to 
the  extent  of  the  debt  due  by  the  distributee, 
and,  on  the  other  hand,  that,  since  in  equity 
the  converted  estate  retains  its  original  charac- 
ter, the  equitable  doctrine  of  retainer  does  not 
extend  to  the  proceeds  of  real  estate." 

In  support  of  the  doctrine  that  it  may  be  re- 
tained the  author  cites  but  one  case,  and  that 
is  Jfelwn  v.  Murfee,  69  Ala.  598,  in  which  it 
was  held  that,  as  against  the  heir  tlie  executor 
GouJd  retain  the  amount,  but  in  that  case  the 
court  says:  "  Whether,  when  the  heir  is  in- 
solvent and  owes  the  estate  of  the  ancestor,  as 
in  this  case,  the  administrator  has  any  prior 
right  to  demand  payment  out  of  lands  descend- 
ed, or  whether  it  becomes  a  mere  race  of  dili- 
gence between  him  and  other  creditors  of  the 
heir,  is  a  question  not  raised  by  this  record'*; 
and  by  a  diligent  search  for  authorities  this  is 
the  onlv  case  that  I  have  been  able  to  find 
where  the  question  has  been  considered,  that 
any  court  has  even  intimated  that  the  doctrine 
applies  in  such  a  case  as  we  have  under  consid- 
eration. See  Hancock  v.  Hubbard,  19  Pick.  167; 
TowUs  V.  Toicles,  1  Head,  601. 

In  Pennsylvania  it  was  held  that  the  indebt- 
edness was  an  advancement  and  could  be  re- 
tained.    Sjyringer's  App.  29  Pa.  203. 

In  Strong  v.  Bass,  35  Pa.  833,  it  was  held,  as 
we  have  hereinbefoie  stated,  that  the  doctrine 
applied  in  case  of  legacies,  and  I  do  not  ques- 
tion that  the  doctrine  does  apply  in  case  of 
legacies  or  advancement,  and  tlie  authorities 
cited  in  support  of  the  decision  of  the  case  in 
Koons  V.  MelUlt,  this  term,  ante,  231,  go  no 
farther  than  to  hold  that  the  doctrine  applies  in 
cases  of  distributive  shares  of  personal  property, 
legacies  and  where  the  debt  is  an  advancement. 
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In  exact  accord  with  the  unanimous  holding^ 
of  tlie  courts  of  other  States,  this  court  has- 
twice  decided  this  question  adversely  to  th» 
majority  opinion  and  in  accordance  with  what- 
I  believe  to  be  the  settled  law. 

In  the  case  of  Campbell  v.  Martin,  87  Ind« 
577,  Campbell,  the  appellant,  recovered  a  Judg- 
ment against  Alexander  0.  Martin  in  the  Wash* 
ington  Circuit  Court  on  January  14, 1876.  Oa 
June  1,  1876.  Mason  L.  Martin,  father  of  Alex- 
ander C.  Martin,  died  testate,  owning  land  in 
said  Washington  County  which  he  devised  to 
his  said  son,  Alexander  C.  James  A.  Mnrtia 
was  appointed  administrator  of  the  father's  es- 
tate with  the  will  annexed.  Alexander  C.  w^a» 
indebted  to  the  father,  and  at^he  August  Term, 

1878,  of  the  Washington  Circuit  Court  the  ad- 
ministrator recovered  a  judgment  on  said  in* 
debtedness  to  the  estate.    At  the  April  Term, 

1879,  the  court  ordered  the  administrator  to 
retain  and  hold  the  real  estate  so  devised  to 
Alexander,  giving  him  credit  for  its  appraised 
value  on  the  Judgment  against  him  in  favor  of 
the  administrator.  The  proceedings  in  the 
court  below  were  undoubtedly  irregular,  but 
this  court  in  deciding  the  case  expresses  its- 
views  in  regard  to  these  Judgment- liens,  and 
says:  ' '  There  is  some  reason  for  the  application 
of  this  doctrine  to  the  payment  of  legacies  hj 
the  executor,  and  especially  so  when  the  in- 
debtedness of  the  legatee  to  tbe  estate  might  be 
regarded  as  a  total  or  partial  ademption  of  tlie 
legacy.  But  we  know  of  no  reason  whatever 
for  the  extension  of  this  doctrine  and  making 
it  applicable  to  devisees  of  real  estate.  As  %. 
general  rule,  legacies  are  payable  by  the  ex- 
ecutor out  of  the  testator's  personal  estate  which 
xnAj  come  to  his  hands  to  be  administered;  but, 
ordinarily,  the  executor  has  absolutely  nothing, 
to  do  with  the  real  estate  devised  by  his  testa- 
tor unless  it  may  be  needed  for  the  payment  of 
the  testator'4  debts.  Otherwise  the  aevise  of 
the  real  estate  will  take  effect  at  once  upon  the 
death  of  the  testator,  without  any  intervening, 
act  of  the  executor.  Upon  the  facts  stated  in 
the  complaint  in  the  case  at  bar,  we  are  of 
opinion  that  the  lien  of  the  appellant's  Judg- 
ment upon  the  real  estate  devised  to  Alexander 
C.  Martin  was  not  and  could  not  be  devested 
nor  postponed  to  the  lien  of  the  junior  judg- 
ment against  him  in  favor  of  the  administra- 
tor." 

The  case  of  BaU  v.  Oreen,  90  Ind.  75,  is  a 
case  involving  exactly  the  same  principle  as  the 
one  under  consideration,  and  it  was  held  by  a 
unanimous  court  that  the  mortgagee  was  en- 
titled to  the  surplus.  In  that  csise  the  court 
well  says:  *'No  authority  is  cited  to  support 
this  position,  and  we  know  of  none,  nor  do  we 
believe  it  can  be  maintained  on  principle.  The 
administrator  had  authority  to  sell  tbis  land  to 
pay  the  decedent's  debts,  but  no  power  to  sell 
in  order  to  collect  a  claim  from  the  owner. 
After  the  payment  of  the  decedent's  debts,  the- 
residue  of  tlie  money,  if  any,  will  belong  to 
Jesse  Adams,  and  its  retention  by  the  adminis- 
trator will  not  make  the  estate  the  debtor  of 
Adams,  nor  will  it  m  ike  the  administrator  buch 
debtor  except  at  the  option  of  Adams.  In  ad- 
dition to  this,  the  appellee  has  a  lien  upon  the 
money  that  is  superior  to  any  claim  of  the  ad- 
ministrator, if,  indeed,  he  has  any,  and  which 
was  not  impaired  or  affected  by  the  accidental- 
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<!ircuinstance8  that  be  had  the  custody  of  the 
money  and  that  Adams  was  indebted  to  him  »nd 
to  the  estate.  As  against* the  appellee,  in  our 
opinion,  he  could  not  retain  the  money  for  the 
purpose  of  collecting  from  Adams  claims  due 
the  estate.  As  to  these  he  occupied  no  better 
position  than  any  other  creditor,  and  as  the 
appellee  had  acquired  a  specific  hen  his  claim 
must  prevail," 

These  two  decisions  have  long  since  settled 
the  doctrine  in  this  State  in  accordance  witb 
the  weight  of  authority,  and  they  ought,  in 
my  opinion,  to  be  adhered  to. 

Berkflhirey  Z.,  concurs  with  Olds*  J. 


STATE  OF  INDIANA,  ex  rel.  Joseph  H. 

CLARK  et  al,  Appts., 

c. 

Cbrkson    HAWORTH.   Trustee  of  Monroe 
School  Township. 

<-— Ind ) 

1.  The  reg^ation  of  the  public  schools 
is  a  state  matter  exclusively  within  tbo  do- 
minion of  the  Legislature;  beDcean  Aot  prescrib- 
ing the  text  books  to  be  used  therein  and  regu- 
lating the  method  of  procuring  them  does  not 
impinge  in  the  slightest  degree  upon  the  right  of 
lociEii  self  government. 

8*  The  legislative  poorer  over  schools 
is  not  exhausted  hy  ezereise»  and  the  fact 
that  the  Legislature  has  always  intrusted  the 
management  of  school  affairs  to  local  organiza- 
tions will  not  preclude  it  from  at  any  time  chang- 
ing the  system  so  as  to  remove  them  from  local 
control. 


3.   As    incident    to    its    constitutional 

J  lower  to  make  the  public-school  system  uni- 
orm,  the  Legislature  may  provide  that  the  books 
shail  be  obtained  through  the  medium  of  a  con- 
tract awarded  to  the  best  or  lowest  bidder. 

4«  The  Legislature  may  impose  upon 
all  officers  whose  tenure  is  legislative  such 
duties  respecting  school  affairs  as  it  deems  proper. 

K.  An  Act  providing  for  the  procure- 
ment of  books  for  the  public  schools,  which 
attains  the  result  for  which  it  was  passed,--that 
of  benefiting  the  public,— cannot  be  declared  in- 
valid because  it  requires  public  officers  to  per- 
form duties  which  confer  an  incidental  benefit 
upon  individual  book  dealers. 

6.  An  Act  providing  for  the  procure- 
ment of  books  for  the  public  TOhools  is 

not  within  the  constitutional  provisions  against 
monopolies  because  it  designates  certain  books  as 
a  standard  and  requires  books  furnished  to  be 
equal  in  merit  to  those  named  and  the  boolsB 
adopted  uniform,  and  permits  the  selection  of 
copyrighted  works,  and  requires  the  exclusive 
contract  for  furnishing  them  to  be  awarded  to 
the  lowest  bidder  where  there  is  no  exclusion  of 


persons  from  bidding  but  competition  is  open  to 
all  who  are  prepared  to  supply  books  of  the  re- 
quired standard. 

7.  The  liOgislatnre  may  give  one  per- 
son the  exclusive  privilege  for  a  certain 
period  of  time  of  furnishing  books  for  the  public 
schools  of  the  State  and  compel  the  officers  whose 
duty  is  to  procure  such  books  to  obtain  them  ex- 
clusively from  such  person,  as  well  as  require 
patrons  of  the  schools  to  use  the  books  prescribed. 

8«  The  Act  of  March  8,  1889t  providing 
for  the  procurement  of  books  for  the  public 
schools,  is  constitutional  in  ail  its  essential  feat- 
ures. 

9.  The  duty  imposed  upon  school  trus- 
tees by  section  7  of  the  Act  of  March  2, 1880,  **to 
Immediately  procure  and  take  charge  of  the 
books**  provided  under  the  terms  of  that  Aot  for 
use  In  the  public  schools,  and  **to  furnish  them 
on  demand  to  the  school  patrons  **  at  the  price 
fixed  therefor.  Is  imperative  and  may  be  enforced. 
by  mandamus. 

{BerksMre,  J^  dieaenU} 

(March  18, 1800.) 

APPEAL  by  relators  from  a  Judgment  of  the 
Circuit  Court  for  Howard  County  in 
favor  of  respondent  in  a  proceeding  by  manda- 
mus to  compel  him  to  procure  certain  books 
for  use  in  the  public  school  as  required  by  the 
Act  of  March  2,  1889.    Beoersed, 

The  facts  are  fully  stated  in  tlie  opinions. 

Messrs.  Louis  T.  Michener,  Atty-Oen., 
Morris  &  Barrett  and  Duncan  A  Smith 
for  appellants. 

Mr.  Addison  C.  Harris*  with  Mecsrs. 
James  O'Brien  and  C.  C*  Shiriey.  for 
appellee: 

All  grants  of  privileges  are  to  be  liberally 
construed  in  favor  of  the  public,  and,  as  against 
the  grantees  of  the  monopoly,  franchise  or 
charter,  to  be  strictly  interpreted. 

Sedgwick.  Stat,  and  Const  L.  pp.  888,  889; 
Cooley,  Const.  Lim.  8d  ed.  p.  898. 

The  sole  trade  of  any  mecnanical  artifice,  or 
any  other  monopoly,  is  not  only  a  damage  and 
prejudice  to  those  who  exercise  the  same  trade, 
but  also  to  all  subjects;  for  the  end  of  all  these 
monopolies  is  for  the  private  gain  of  the 
patentees. 

Barcf/  V.  AlMn.  11  Coke,  84  (h\.  See  OiH- 
zens  Gas  dk  M.  Co.  v,  Elwood,  14  West.  Rep.  92, 
114  Ind.  o32. 

The  Act  of  March  2,  1889,  not  only  seeks  to 
grant  exclusive  privileges  to  a  favored  few  for 
the  manufacture  and  sale  of  the  books,  but 
also  seeks  to  abridge  the  right  of  the  people  to 
buy  and  use  whatever  books  they  may  elect  to 
use.  The  right  to  buy  and  sell  and  use  what- 
ever property  we  may  elect  to  use  is  a  natural 
right  in  each  individual  which  the  Le^slature 
has  no  power  to  abridge,  in  any  individual,  so 


NoTS.~Sc7iool  law;  adnfptUm  of  text  books. 

ITnder  the  Indiana  laws  relating  to  the  adoption 
of  school  books  by  county  boards,  changes  of  such 
books  may  be  made  at  any  time  by  the  unanimous 
ooDsent  of  the  board.  Ivlson  v.  Indianapolis  School 
Comirs.  39  Fed.  Bep.  785. 

The  requirement  of  Ind.  Rev.  Stat.,  1 4480,  that  no 
text  book  adopted  by  the  county  board  shall  be 
changed  within  six  years  from  the  date  of  adop* 
tlon,  luu  no  application  to  cities.    IMcL 
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A  board  cannot,  by  adopting  books  for  a  given 
time,  preclude  itself  from  adopting  other  books 
within  that  time.    Ibid, 

Section  4444,  authorizing  a  township  trustee  to 
purchase  suitable  apparatus  and  appliances  for 
schools,  does  not  authorize  the  purchase  of  text 
books  to  be  used  by  the  individual  pupils.  Honejr 
Greek  Bohool  Twp.  v.  Barnes,  110  Ind.  8Uk 
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long  as  he  does  not,  by  its  exercise,  interfere 
with  the  rights  of  others. 

Arrowsmith  v.  Burlinqim,  4  McLean,  497; 
J^ngpiUe  y.  State,  4  L.  R.  A.  93, 118  Ind.  426. 

A  law  that  attempts  to  take  away  any  privi> 
lege  essential  to  the  inherent  rignt  of  local 
-self  government  is  void. 

See  State  y.  Denny,  4  L.  R.  A.  79,  118  Ind. 
:S82;  State  v.  Benny,  4  L.  R  A.  65,  118  Ind. 
449;  Bcaneville  v.  State^  eupra;  People  v.  Atbert- 
son,  55  N.  Y.  50;  People  v.  Hurlbut,  34  Mich. 
4A\  PeopU  V.  Detroit,  28  Mich.  2:j8. 

Section  9  of  the  School-Book  Act  gl^es  the 
contractors  privileges  not  conferred  on  any 
•other  publisher  of  or  dealer  in  the  "Indiana 
Educational  Series"  or  other  books  to  use  the 
trustees,  at  public  expense,  to  sell  its  books  and 
■appropriate  their  bonds  for  its  security.  This 
•deprives  book  makers  and  book  sellers  of  "lib- 
erty" and  "property,"  within  the  FourceenUi 
Amendment 

Be  Jacobs,  98  N.  Y.  98;  Jfemf*  v.  Marx,  99 
I^.  Y.  877;  Butcliere  Union  8,  H,  dh  L,  L,  Co,  v. 
Orescent  City  L.  L.  &  8,  H.  Co.  Ill  U.  S.  746 
•(28  L.  ed.  585);  Santa  Clara  Co.  v.  Southern 
Pat.  B,  Co.  118  U.  S.  394  (80  L.  ed.  118);  Pemr 
irina  Coneol,  8.  Min,  dt  Milling  Co.  v.  Penn- 
Mlvania,  125  U.  S.  181  (81  L.  ed.  650);  Pom. 
Const.  Law,  §  256  E. 

That  clause  does  undoubtedly  prohibit  dis- 
criminating and  partial  lecislation  by  any 
State,  in  favor  of  particular  persons,  or  against 
-others  in  like  condition. 

Minneapolis  dt  SL  L,  B,  Co.  v.  Beekwith,  129 
U.  S.  28  (82  L.  ed.  586). 

The  discriminatioDS  which  are  open  to  ob- 
jection are  those  where  persons  are  engaged  in 
the  same  business,  are  subjected  to  different 
restrictions  or  are  held  entitled  to  different 
privileges  under  the  same  conditions. 

Soon  Ring  v.  Crowley,  113  U.  8.  709  (28  L. 
«d.  1145),  quoted  in  Minneapolis  db  St.  L.  B, 
Co,  V.  BeckwitH,  supra. 

It  is  undoubtedly  the  right  of  any  citizen  of 
the  United  States  to  follow  any  lawful  calling, 
business  or  profession  he  may  choose,  subject 
only  to  such  restrictions  as  are  imposed  upon 
idl  persons,  of  like  age,  sex  and  conditions. 

Dent  V.  West  Virginia,  129  U.  8.  121  (32  L. 
«d.  625). 

Elliottt  /., delivered  the  opinion  of  the  court: 
The  questions  presented  and  argued  in  this 
case  do  not  require  us  to  do  more  than  outline 
the  pleading  for  the  questions  are  general 
ones,  involvmg  the  validity  and  the  construc- 
tion of  a  statute.  It  is  sufficient,  to  bring  the 
question  clearly  enough  before  the  mind  for  in- 
vestigation and  consideration,  to  say  that  the 
velfator  petitioned  for  a  writ  of  mandate  to  com- 
pel the  appellee,  as  school  trustee  of  Monroe 
Township,  in  the  County  of  Howard,  to  certify 
to  the  county  superintendent  jof  schools  the 
number  of  text  books  required  by  the  children 
of  the  township  for  use  in  the  public  schools, 
and  to  procure  and  furnish  such  books  as 
the  law  requires,  and  that  the  return  of  the 
appellee  to  the  alternative  writ  is  so  framed 
as  to  present  the  question  of  the  consti- 
tutionality of  the  Act  of  March  2,  1889,  and 
also  the  question  as  to  the  duties  of  the  school 
trustee  under  that  Act.  Elliott's  Supp.  g  1289; 
Acte  1889,  p.—. 

7  L.  R.  A. 


The  Act  assailed  does  not  Impinse  in  the 
slightest  degree  upon  the  right  of  local  self- 
government.  The  right  of  local  self-govern- 
ment is  an  inherent,  and  not  a  derivative,  one. 
Individualized,  it  is  the  right  which  a  man  pos- 
sesses in  virtue  of  his  character  as  a  freeman. 
It  is  not  bestowed  by  Legislatures,  nor  derived 
from  statutes.  But  the  courts  which  have  car- 
ried to  its  utmost  extent  the  doctrine  of  local 
self -government  have  never  so  much  as  intimat- 
ed that  it  exists  as  to  a  matter  over  which  the 
Constitution  has  given  the  law-making  power 
supreme  control;  nor  have  they  gone  beyond 
the  line  which  separates  matters  of  purely  local 
concern  from  those  of  state  control.  Essen- 
tially and  intrinsically,  the  schools  in  which 
are  educated  and  trained  the  children  who  are 
to  become  the  rulers  of  the  Commonwealth  are 
matters  of  state,  and  not  of  local,  jurisdiction. 
In  such  matters  the  State  is  a  unit  and  the  Leg- 
islature the  source  of  power.  The  authority 
over  schools  and  school  affairs  is  not  necessarily 
a  distributive  one  to  be  exercised  by  local  in- 
strumentalities, but,  on  the  contrary.  It  is  a  cen- 
tral power  residing  in  the  Legislature  of  the 
State.  It  is  for  the  law-making  power  to  de- 
termine whether  the  authority  shall  be  exercised 
by  a  state  board  of  education,  or  distributed 
to  county,  township  or  city  organizations 
throughout  the  State.  With  that  determina- 
tion the  judiciary  can  no  more  rightfully  in- 
terfere than  can  the  Legislature  with  a  decree 
or  judgment  pronounced  by  a  judicial  tribu- 
nal. The  decision  is  as  conclusive  and  invio- 
lable in  the  one  case  as  in  the  other,  and  an  in- 
terference with  the  legislative  judgment  would 
be  a  breach  of  the  Constitution  which  no 
principle  would  justify  nor  any  precedent  ex- 
cuse. 

But  we  need  not  rest  our  conclusion  that  the 
control  of  school  and  school  affauis  is  vested  in 
the  law-making  power  of  the  State  upon  the 
proposition  that  schools  are  intrinsically  mat- 
ters of  state  concern,  and  not  of  a  local  nature 
— although  it  may  there  be  securely  rested;  for 
our  Constitution,  in  language  that  cannot  be 
mistaken,  declares  that  it  is  a  matter  of  the 
State  and  not  of  the  locality.  The  language  of 
the  Constitution  is  this:  ^'Knowledge  and 
learning,  generally  diffused  throughout  the 
community,  being  essential  to  the  preservation 
of  a  free  government,  it  shall  be  the  duty  of 
the  Ceneral  Assembly  to  encourage  by  all  suit- 
able means  moral,  intellectual,  scientific  and 
agricultural  improvement,  and  to  provide  by 
law  for  a  general  and  uniform  system  of  com- 
mon schools,  wherein  tuition  shall  be  without 
charge  and  equally  open  to  all."    Art.  8,  §  1. 

The  Constitution  enjoins  a  duty  and  confers 
a  power.  The  duty  and  the  power  are  coex- 
tensive, but  the  effect  they  are  designed  to  ac- 
complish is  unified,  because  the  duty  is  to 
"provide  auniform  system  of  common  schools," 
and  the  power  is  granted  to  enable  the  General 
Assembly  to  effectively  perform  the  duty. 
Both  by  the  Constitution  and  by  the  intrinsic 
nature  of  the  duty  and  the  power,  the  authority 
is  exclusively  legislative,  and  the  matter  over 
which  it  is  to  be  exercised  solely  of  state  con- 
cern. 

That  this  conclusioii  is  sound  is.  so  clear  that 
authorities  are  not  required  to  fortify  or  sup- 
port it;  but  authorities  are  not  wanting,  for  the 
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carrent  of  Judicial  decision  is  unbroken.  State 
y.  Smringrflkd  Behoci  IHreetan,  74  Mo.  2t :  State 
▼.  Volumlnu  Board  of  Education,  85  Ohio  St. 
868;  Batimare  School  Oomrs.  y.  State  Board  of 
Education,  26  Md.  605;  Bobineon  y.  Eotoard, 
84  N.  0.  151;  Stuart  y.  Kalamaeoo  School  Diet, 
80  Mich.  69;  Fbrd  y.  Kinda  I  School  Diet.  1  L. 
R.  A.  607,  121  Pa.  648:  People  y,  Quincy  Board 
ofEducatton.'iOl  111.  808;  Richarde  y.  Raymond, 
92  m.  612,  84  Am.  Rep.  151;  Powell  y.  Board 

r  Education,  97  111.  875;  Brigge^Y,  Johneon  Co, 
DilL  148;  Baweon  y.  Spencer,  118  Mass.  40; 
Ci?iii.  y.  Hartman,  17  Pa.  118. 

Judge  Cooley  has  ezamiDed  the  question  with 
care,  and  discussed  it  with  ability,  and  he  de- 
clares that  the  Legislature  has  plenary  power 
oyer  the  subject  of  the  public  schools.  He  says, 
in  the  course  of  his  discussion:  "To  what  ex- 
tent the  Legislature  shall  proyide  for  the  edu- 
cation of  the  people  at  the  cost  of  the  State  or 
of  its  municipalities  is  a  question  which,  except 
as  regulated  by  the  Ck)nstitution,  addresses  it- 
self to  the  legislatiye  judgment  exclusiycly." 
Again,  he  pays:  "The  goyeming school  boards 
derive  all  their  authority  from  the  Statute,  and 
can  exercise  no  powers  except  those  expressly 
granted  and  those  which  result  by  necessary 
implioation  from  the  grant."  Const.  Lim.  5tn 
ed.  225,  note  1, 

No  case  has  been  cited  by  counsel,  and  none 
hHS  been  discovered  by  us,  although  we  have 
searched  the  reports  with  care,  which  denies 
the  doctrine  that  the  regulation  of  the  public 
schools  is  a  state  matter,  exclusively  within  the 
dominion  of  the  Legislature. 

If  it  be  true  that'the  power  is  a  legislative 
one,  then  it  is  indisputably  true  that  the  courts 
cannot  control  the  legislative  discretion.  This 
principle  is  elementary  in  constitutional  law, 
and  it  needs  no  support  from  jnecedents  or 
decisions,  but  the  principle  has  been  so  well 
expressed  by  Mr.  t7t/«ft>0  Bradley  that  we  quote 
his  language.  Replying  to  an  argument  that 
the  m^e  in  which  the  power  was  exercised 
was  improper,  this  great  judge  said:  "The  an- 
swer is,  the  legislative  department,  beinsr  the 
nation  itself,  speaking  by  its  representatives, 
has  a  choice  of  methods,  and  is  master  of  its 
own  discretion."  Legal  Tender  Cdsee,  79  U.  S. 
12  Wall.  547-5Q1  [20  L.  ed.  811,  815]. 

We  have  adopted  and  applied  this  rule,  and, 
indeed,  we  could  not  depart  from  it  without  a 
disregard  of  principle  that  no  decision  or  pre- 
cedent would  excuse.  Hancock  v.  Taden  (Ind.) 
6  L.  R.  A.  576. 

As  the  power  oyer  schools  Is  a  legislative 
one,  it  is  not  exhausted  by  exercise.  The 
LegislHture,  having  tried  one  plan,  is  not  pre- 
cluded from  trying  another.  It  has  a  choice 
of  methods  and  may  change  its  plans  as  often 
as  it  deems  necessary  or  expedient,  and  for  mis- 
takes or  abuses  it  is  answerable  to  the  people, 
but  not  to  the  courts.  It  is  clear,  therefore, 
that  even  if  it  were  true  that  the  Legislature 
had  uniformly  intrusted  the  m^tnagement  of 
school  affairs  to  local  organizations,  it  would 
not  authorize  the  conclusion  that  it  might  not 
change  the  system.  To  deny  the  x>ower  to 
change  is  to  aflSrm  that  progress  is  impossible, 
and  that  we  must  move  forever  "in  the  dim 
foot-steps  of  antiquity."  But  the  legislative 
power  moves  in  a  constant  stream  and  is  not 
exhausted  by  its  exercise  in  any  number  of  in- 
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stances,  bowevei  great.  It  Is  not  true,  how* 
ever,  that  the  authority  over  schools  was  origi* 
nally  regarded  as  a  local  one;  on  the  contrary^ 
the  earlier  cases  asserted  that  the  Legislature 
could  not  delegate  the  power  to  levy  taxes  for 
school  purposes  to  local  organizations,  but 
must  itself  directly  exercise  the  power,  thu»> 
denying  in  the  strongest  possible  form  the 
theory  of  local  control.  This  ruling  was  for 
many  years  regarded  as  the  law  of  the  State^ 
but  in  the  case  of  Bobineon  y.  Schenek,  102  Ind. 
807,  it  was  held  that  the  Letrislature  might 
either  exercise  the  power  itself  or  delegate  it  U> 
local  governmental  instrumentalities.  It  has,, 
indeed,  been  the  uniform  course  since  the  or- 
ganization of  the  State  to  regulate  and  control 
school  affairs  by  legislation.  All  the  public- 
schools  have  been  established  under  legislative 
enactments,  and  all  rules  and  regulations  have 
been  made  pursuant  to  statutory  authority. 
Eveiy  school  that  has  been  established  owesit*- 
existence  to  legislation,  and  every  school  officer 
owes  his  authority  to  the  statute. 

It  is  impossible  to  conceive  of  the  existence 
of  a  uniform  system  of  common  schools  with- 
out power  lodged  somewhere  to  make  it  uni- 
form, and,  even  in  the  absence  of  express  con- 
stitutional provisions,  that  power  must  neoes- 
sarilv  reside  in  the  Legislature.    If  it  does* 
reside  there,  then  that  body  must  have,  as  an 
incident  of  the  principal  power,  the  authority^ 
to  pre3cril)e  the  course  of  study  and  the  system 
of  instruction  that  shall  be  pursued  and  adopted, 
as  well  as  the  books  which  shall  be  used.    Thi*^ 
general  doctrine  is  well  entrenched  by  author- 
ity.   Borey  V.   State,  119  Inri.  395;  fforey  v. 
State,  119  Ind.  386;  Sfate  v.  Hawkins,  44  Ohio^ 
St.  98.  8  West  Rep.  125;  State  y.  Harmon,  81 
Ohio  St.  250. 

Having  this  authority,  the  Legislature  mar- 
not  onlv  prescribe  regulations  for  using  such 
books,  but  it  may  also  declare  how  the  books 
shall  be  obtained  and  distributed.  If  it  may 
do  this,  then  it  may  provide  that  they  shall  be 
obtained  through  the  medium  of  a  contract 
awarded  to  the  oest  or  lowest  bidder,  since,  if 
it  be  true,  as  it  unquestionably  is,  that  the 
power  is  legislative,  it  must  also  be  true  that 
the  Legislature  has  an  unrestricted  discretion 
and  an  unfettered  choice  of  methods.  It  can- 
not be  possible  that  the  courts  can  interfere 
with  this  legislative  power  and  adjudge  that 
the  Legislature  shall  not  adopt  this  method  or 
that  method;  for,  if  the  question  is  at  all  legts-^ 
lative,  it  is  so  in  its  whole  length  and  breadth. 
Under  our  form  of  government  there  is  no  sucb 
thing  OS  a  power  partly  judicial  and  partly^ 
legislative;  the  one  power  excludes  the  other^ 
for  each  is  distinct  and  independent.  State  y. 
Noble,  4  L.  R.  A.  101, 118  Ind.  850;  Oreenoughr 
V.  Qreenovgh,  11  Pa.  489. 

If  the  Legislature  exercises  its  right  to  make 
a  choice  of  methods  by  enacting  that  the  books- 
for  the  schools  shall  be  furnished  by  the  person^ 
making  the  most  acceptable  bid,  the  courts  can- 
not interfere,  because  the  power  exercised  is  a. 
purely  legislative  one,  and  within  the  legisla^ 
tive  domain  courts  are  forbidden  to  enter. 
There  is  no  escape  from  this  conclusion  save  by^ 
a  denial  of  legislative  independence,  and  an  as- 
sertion of  the  right  of  judicial  survdllance  anc^ 
control. 

If  the  power  over  the  school  system  ta  legis^ 
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laiive  and  exclusive,  then  the  Legislatare  has 
authority  to  impofie  upon  all  officers  whose  ten- 
ure is  legislative  such  duties  respectinp;  school 
affairs  as  it  deems  proper.  All  such  officers 
take  their  offices  cum  onere,  and  must  do  what 
the  Legislature  commands,  or  else  resign. 

It  is  a  mistake  to  suppose  that  the  Statute 
under  consideralion  imposes  duties  upon  the 
school  officers  for  the  benefit  of  the  book  deal- 
ers. Not  a  word  in  it  indicates  such  an  inten- 
tion. The  purpose  of  the  law  makers,  clearly 
manifested  and  expressed,  is  to  secure  a  benefit 
to  the  public.  The  effect  of  the  Statute  is  not 
to  make  officers  perform  duties  for  the  benefit 
of  private  individuals,  but  to  make  them  ren- 
der services  for  the  benefit  of  the  public,  and 
tbat  benefit  resultB  to  private  i>ersons  is  an 
unavoidable  incident,  not  a  designed  or  ex- 
press provision  of  the  Statute.  At  the  time 
the  Act  was  passed  it  was  not  known,  nor 
could  it  be  known,  what  persons  would  secure 
the  contract  for  furnisning  the  books  re- 
quired by  law;  for  it  was  provided  that  com- 
petition should  be  invited  and  the  contract 
awarded  to  the  lowest  bidder.  It  may  be  true 
that  the  book  dealers  are  incidentally  benefited 
by  the  services  of  the  officers,  but  if  that  be  a 
sufficient  reason  for  condemning  the  Act,  then 
all  statutes  providing  for  the  award  of  contracts 
by  public  officers,  the  certification  of  accounts 
or  the  making  of  reports  where  individuals  are 
interested,  must  be  condemned,  since,  in  every 
instance,  there  is  an  incidental  benefit  to  the 
dealer  or  contractor.  The  truth  is  that  in  no 
event  can  a  public  officer  award  a  contract  or 
certify  estimates,  accounts  or  the  like,  without 
at  the  same  time  rendering  a  beneficial  service 
to  the  person  with  whom  he  deals  on  behalf  of 
the  State.  If  the  services  of  the  officers  benefit 
the  public  and  are  imposed  for  the  good  of  the 
public,  the  Statute  is  rescued  from  successful 
attack  although  the  services  of  the  officers  mav 
also  benefit  a  private  person.  Either  this  is 
true,  or  else  it  ib  true  that  no  public  officer  can 
be  required  to  award  contracts,  verify  accounts, 
audit  claims  or  certify  estimates  to  an  individ- 
ual who  has  a  claim  against  the  State  or  any  of 
Its  municipalities. 

The  Statute  is  not  within  the  constitutional 
provisions  directed  against  monopolies.  It  des- 
ignates as  the  standard  for  the  guidance  of  the 
stiite  board  of  education  certain  books;  re- 
quires that  the  books  furnished  for  the  use  of 
the  schools  shall  be  equal  in  merit  to  those 
named;  requires  the  board  to  advertise  for  pro- 
posals to  furnish  the  books  in  a  newspaper  pub- 
lished in  each  of  the  five  large  cities  of  the 
nation,  and  requires  the  boara  to  award  the 
contract  to  the  lowest  bidder.  In  the  sec- 
tion directing  the  award  of  the  contract  it  is 
enjoined  upon  the  board  to  "ascertain  under 
which  of  said  proposals  or  propositions  the 
school  books"  can  be  furnished  to  the  people 
of  the  State  for  use  in  the  common  schools. 
In  another  section  it  is  provided  that  the  books 
shall  be  distributed  by  the  township  trustees, 
and  that  the  books  shall  be  sold  to  the  pupils 
and  patrons  of  the  schools.  It  appears,  there- 
fore, tbat  the  oblect  of  the  Act  is  to  secure 
books  for  the  public  schools  by  means  of  open 
competition  after  full  notice. 

There  is  no  exclusion  of  bidders,  no  limita- 
tion of  the  right  to  furnish  school  books  to  the 
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people  of  the  State  to  any  class;  on  the  contra 
ry,  aU  who  are  prepared' to  supply  such  booka 
as  the  Statute  makes  the  standard  are  invited 
to  compete  for  the  contract.  No  special  prlvi- 
leice  is  granted  to  anyone,  no  right  denied  to 
anyone,  for  all  are  invited  to  enter  the  field  as 
competitors. 

It  is  true  that  the  Statute  declares  that  the 
books  shall  conform  to  a  designated  standard, 
but  this  standard  no  one  will  deny  the  power 
of  the  Legislature  to  establish.  The  right  to 
fix  the  standard  is,  indeed,  a  condition  essential 
to  the  existence  of  the  power;  denv  the  condi- 
tion, and  it  must  follow  that  each  father  or 
guardian  that  controls  a  pupil  may  dictate 
what  studies  he  shall  pursue  and  what  books 
be  shall  use.  Such  a  result  would  be  most  de- 
plorable, for  it  would  produce  such  chaotic 
confusion  that  the  usefulness  and  efficiency  of 
the  school  system  would  be  completely  and  for- 
ever destroyed;  but  the  provisions  of  the  Con- 
stitution prevent  such  a  result,  for  they  make 
it  the  duty  of  the  Legislature  to  establish  a  uni- 
form system.  A  standard  must  be  fixed  in 
order  that  there  may  be  fair  and  open  compe- 
tition, since  there  could  be  no  intelligent  bid- 
ding if  bidders  were  not  informed  vioiat  they 
would  be  required  to  furnish.  If  only  a  limited 
class  own  or  control  property  that  the  public 
irood  demands,  then  that  class  is  in  the  best  sit- 
uation to  bid;  but  there  is  no  reason  why  the 
public  shall  not  have  the  best  tbat  their  repre- 
sentatives can  secure.  The  utmost  tbat  can  be 
done  is  to  establish  a  standard  and  invite  com- 
peting bids.  If  school  books  can  be  bought  by 
local  Doards  or  by  a  state  organization,  some 
one  publisher  must  of  necessity  be  favored  in 
every  instance  where  a  uniform  system  ia 
adopted.  This  result  can  by  no  possibility  be 
avoided.  If,  f or  i  11  ustration ,  McGuff ey 's  series 
of  readers  should  be  selected  as  the  standard, 
then  the  owners  of  the  copy-right  of  that  series 
would  be  favored,  to  the  exclusion  of  all  others. 
It  comes  at  last  to  this,  either  the  Legislature 
may  authorize  the  state  board  to  select  the 
books,  even  though  the  selection  may  give  pe- 
culiar advantage  to  one  publisher,  or  it  can 
neither  buy  nor  authorize  anyone  to  buy  books 
protected  by  copyright  Everyone  knows  that 
the  best  books  are  thus  protected,  and  so  they 
should  be,  for  an  author  is  entitled  to  the  bene- 
fit of  his  work,  and  it  would  be  sinning  against 
justice  to  pirate  his  books. 

If  no  copyrighted  books  can  be  bought,  then 
new  discoveries  and  new  methods,  however  im- 
portant, may  be  denied  the  children  of  our 
common  schools,  and  this  without  sufficient 
reason,  for  no  rule  of  law  prohibits  the  pur- 
chase for  public  use  of  articles  protected  by 
lettCT^patent  or  by  copj^right.  A  familiar 
and  forceable  illustration  is  supplied  by  cases 
of  the  improvements  of  streets  with  patented 
pavements  at  the  expense  of  the  property 
owners. 

We  conclude  our  discussion  of  this  phase  of 
the  subject  bv  affirming  that  the  Statute  cannot 
be  consideredi  as  creating  a  monopoly  because 
it  does  require  that  a  certain  class  of  books 
shall  be  used,  and  in  doing  this  does  favor 
some  publishers  to  the  exclusion  of  others. 

We  accept  as  correct  the  assumption  of  ap- 
pellant's counsel  that  the  Statute  does  require 
the  people  of  the  State  to  buy  the  particulai 
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books  desicrnated  by  tbe  proper  officer  in  obe- 
dience to  tbe  command  of  the  law,  and  tbat, 
80  far  as  concerns  tbe  officers  of  tbe  State,  they 
must  be  bougbt  from  tbe  firm  to  wbom  tbe 
state  board  of  education  awards  tbe  contract. 
We  agree  fully  with  appellant's  counsel  upon 
this  point,  for  we  tbink  that  everywhere 
throughout  tbe  Statute  is  manifested  tbe  inten- 
tion to  create  a  uniform  system,  and  to  make  a 
body  of  rules  which  all  school  officers  are  bound 
to  obey.  Nor  do  we  doubt  that  it  was  tbe  in- 
tention of  tbe  Legi^ature  to  secure  to  the  per- 
son who  proved  the  best  bidder  in  tbe  open 
competition  so  carefully  provided  for,  tbe  ex- 
clusive privilege  of  furnishing  the  books  select- 
ed by  the  state  board  of  education,  so  far  as 
the  acts  of  school  officers  are  involved.  Wheth- 
er it  goes  farther  is  not  a  question  in  this  case, 
for  the  Statute  operates  upon  and  through  the 
officers  of  tbe  State.  It  is,  indeed,  not  possible 
to  so  construe  the  Statute  as  to  deny  the  exclu- 
sive right  of  the  succeasf ul  competitor,  since 
tbe  language  employed  hj  the  Legislature  clear- 
ly and  unmistakably  indicates  the  intention  to 
exercise  its  power  by  creating  a  uniform  system, 
and  quite  as  clearly  evinces  a  purpose  to  secure 
tbe  practical  enforcement  and  operation  of  that 
flystem  by  vesting  in  the  person  to  wbom  the 
contract  may  be  awarded  the  exclusive  privi- 
lege of  supplying  books  to  all  the  children  who 
enter  tbe  schools  of  the  State,  so  far  as  the 
books  are  supplied  through  the  school  officers. 

Two  things  are  very  clear:  one,  that  the 
Legislature  meant  to  provide  an  exclusive  priv- 
ilege in  order  to  secure  books  at  tbe  best  prices; 
tbe  other,  thatthe  Legislature  meant  to  prevent 
the  possibility  of  anv  break  in  tbe  uniformity 
of  the  system  framed  by  tbe  Statute. 

We  can  lind  neither  reason  nor  authority 
that  suggests  a  doubt  as  to  the  power  of  the 
Legislature  to  require  a  designated  series  of 
books  to  be  used  in  the  schools,  and  to  require 
that  the  books  selected  shall  be  obtained  from 
tbe  person  to  whom  tbe  contract  for  supplying 
them  may  be  awarded.  It  is  to  be  remem- 
bered that  the  Statute  does  not  command  that 
every  person  shall  buy  the  books;  it  confines 
the  requirement  to  those  who  receive  the  ben- 
efit of  the  public  schools.  These  schools  are 
owned  and  maintained  by  tbe  State,  and  the 
State  may  prescribe  the  terms  and  conditions 
upon  which  pupils  may  enter  them,  except  that 
it  cannot  disregard  the  constitutional  injunc- 
tion that  "tuition  shall  be  without  charge 
and  equally  open  to  all."  It  may,  as  we  have 
seen,  prescribe  the  course  of  study  that  shall 
be  pursued  and  the  system  of  instruction  that 
shall  be  adopted,  and  to  perfect  and  complete 
its  control  it  must  have  the  power  to  prescribe 
the  books  that  shall  be  used  and  the  mode  in 
which  they  shall  be  obtained.  In  prescribing 
the  mode  m  which  books  shall  be  obtained  the 
Legislature  simply  commands  that  those  who 
enjoy  the  benefit  of  the  schools  which  it  main- 
tains shall  secure  such  books  as  it  deems  best, 
and  in  the  mode  it  regards  as  expedient.  Power 
thus  asserted  is  exercised  in  a  matter  which  is 
not  of  common  right,  but  which  concerns  in- 
stitutions founded  and  fostered  by  the  State. 
The  regulation,  in  its  entire  scope,  relates  ex- 
clusively to  the  enjoyment  of  the  privilege 
afforded  by  a  system  of  education  created  and 
main  lain  eu  by  the  State  for  the  general  good, 
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audit  must  follow  that  the  State  does  have 
power  to  make  the  regulation  effective  by  pre- 
scribing the  method  which  shall  be  pursued  by 
those  who  seek  to  enjoy  tbe  privilege  it  hascre* 
ated.  Certainly,  no  one  will  deny  tbe  exist- 
ence of  such  a  right,  and  if  it  does  exist  it  must 
reside  in  the  law-making  power  of  the  State. 

The  regulation  of  tbe  mode  of  receiving 
books  by  the  pupils  of  the  common  schools  is 
not  analogous  to  a  regulation  of  general  prop- 
erty rights,  for  books  are  peculiar  to  schools 
and  schools  are  the  property  of  the  State,  it 
is  no  answer  to  this  argument  to  affirm  that  the 
State  may  not  give  one  person  the  exclusive 
privilege  of  selling  fuel,  clothing  or  the  like 
to  a  community,  for  school  books  are  unlike 
such  property  in  their  chief  characteristics,  and 
the  Legislature  does  not  assume  to  declaim  that 
any  person  may  not  sell  books  to  a  commu- 
nity; it  simply  assumes  tbe  power  of  declaring 
that  the  person  wbom  the  state  board  of  edu- 
cation decides  is  tbe  lowest  bidder  shall  have 
the  exclusive  privilege  of  supplying  its  schools 
with  books.  In  doing  this  it  does  no  more  re- 
specting schools  than  a  private  citizen  does 
who  •  contracts  with  another  to  furnish  him 
goods  for  a  designated  period,  nor  does  it  do 
more  regarding  schools  than  it  does  with  re- 
spect to  all  tbe  public  institutions  whose  offi- 
cers are  authorized  to  give  the  exclusive  priv- 
ilege of  furnishing  groceries,  medicines  or 
other  articles  to  tbe  person  to  wbom  a  con- 
tract covering  a  designated  period  is  awarded, 
for  tbe  State  owns  and  maintains  its  schools 
just  as  much  as  it  does  its  public  institutions 
of  every  kind. 

Either  the  State  has  power  to  regulate  and 
control  the  schools  it  owns  or  it  has  not.  That 
it  does  not  have  the  |>ower  we  venture  to  say 
no  one  will  affirm;  if  it  does  have  the  power  it 
must  reside  in  the  law-making  department,  for 
it  is  impossible  for  it  to  exist  elsewhere.  If 
tbe  power  does  reside  in  the.  law-making  de- 
partment, then  that  department  must  exercise 
Its  discretion  and  adopt  such  measures  as  it 
deems  best,  and  if  tbe  measures  adopted  lead 
to  the  exclusion  of  some  book  owners  it  is  an 
incident  that  no  ingenuity  can  escape  nor  any 
system  avoid.  The  denial  of  the  right  to  select 
the  books  is  the  denial  of  tbe  right  of  regula- 
tion and  control,  and  we  cannot  conceive  it 
possible  to  deny  this  right.  If  the  right  of  reg- 
ulation and  control  exists,  then  the  fact  that 
the  exercise  of  tbe  right  does  exclude  some 
publisher  is  an  inseparable  and  unavoidable 
condition  of  tbe  exercise  of  the  right.  With- 
out it  the  ri^ht  is  annihilated.  If  a  clear  and 
manifest  legislative  right  cannot  be  exercised 
without  conferring  privileges  in  tbe  nature  of 
a  monopoly,  then,  as  the  authorities  all  avree. 
a  monopoly  may  be  created,  for  a  denial  of  the 
right  will  not  be  suffered.  This  doctrine  la 
discussed  by  Judge  Cooley  in  his  work  on 
Torts,  and  by  Mr.  Tiedeman  in  bis  work  on 
the  Police  Power,  to  which  we  refer  without 
comment.  Cooley,  Torts,  277;  Tiedeman, 
Pol.  Power,  815  et  seq. 

But  we  need  not  enter  tbe  field  traveled  by 
those  authors,  for  herc  there  is  no  denial  of  a 
right  to  sell  books  to  a  community.  All  that 
is  here  done  is  to  provide  that  the  person  who 
receives,  after  fair  and  open  competition,  tbe 
contract  for  supplying  books  to   the   school 
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chfldren  shall  enjoy  an  exclusive  privilege  for 
the  period  prescribed  by  the  Statute. 

Jttdffe  Cooley  says  tiiat  'it  is  held  compe- 
tent for  the  State  to  contract  with  a  purciiaser 
to  supply  all  the  schools  of  the  State  with  text 
books  or  a  uniform  character  and  price. "  Const. 
Lim.  5th  ed.  225,  note  1. 

In  Cttrryery,  Merrill,  26  Minn.  1,  88  Am. 
Bep.  450,  it  was  held  that  the  State  migbt  pur- 
chase hooks  and  compel  the  patrons  of  the 
school  to  buy  the  books  from  its  officers.  The 
question  was  presented  in  Bancroft  y.  Thayer, 
6  Sawy.  502,  m  substantially  the  same  general 
form  that  it  is  here,  and  it  was  held  that  a 
State  may  provide  by  legislation  that  a  desig- 
nated person  shall  have  the  exclusive  privilege  of 
furnishing  all  the  text  books  needed  for  the  use 
of  the  public  schools.  This  decision  was  made 
npon  the  Constitution  of  Oregon,  which  is  very 
similar  to  ours,  and  the  right  to  make  such  a 
contract  is  referred  to  the  police  power,  the 
.court  sayine:  "To  authorize  and  provide  that 
by  means  of  contract  or  legislative  grant  a  par- 
ticular person  or  persons  shall  have  the  exclu- 
sive right  to  do  or  furnish  a  particular  thing, 
upon  ^rtain  conditions,  for  the  use  and  con- 
venience of  the  public  schools,  has  always  been 
a  common  mode  of  exercising  the  police  power 
of  the  State." 

In  the  case  of  State  v.  Btate  Board  of  Edu- 
tatian,  18  Nev.  173,  the  power  of  the  Ledsla- 
ture  to  require  the  adoption  and  use  of  the 
books  of  a  designated  publisher  was  assumed 
to  exist  by  court  and  coun^l,  and  this  is  true 
of  the  case  of  People  v.  Oakland  Board  of  Edu- 
eation,  55  Cal.  831.  The  court  held  in  People 
V.  State  Board  of  Edv cation,  49  Cal.  684,  that 
the  decision  of  the  state  board  of  education  as 
to  the  text  books  that  should  be  used  was  final 
and  must  be  obeyed  by  all  of  the  local  boards 
and  officers.  These  authorities  and  those  to 
which  we  have  heretofore  referred  seem  to  us 
to  so  conclusively  settle  the  question  as  to  leave 
DO  room  for  debate. 

If  it  be  true,  as  the  decided  cases  all  affirm, 
that  the  State  may  itself  contract  for  the  books 
and  require  the  patrons  of  the  schools  to  buy 
from  its  officers  at  a  designated  price,  it  must 
be  true  that  the  State  can  contract  with  an  in- 
dividual to  supply  the  books,  for  the  underly- 
ing principle  is  precisely  the  same.  It  can 
make  no  difference  whether  the  State  buys  the 
books  and  then  requires  the  patrons  of  the 
schools  to  purchase  from  its  officers,  or  whether 
it  vests  the  exclusive  privilege  in  an  individual 
by  contract,  for  the  decision  of  the  question 
does  not  depend  upon  the  parties,  but  upon  the 
character  of  the  act  or  transaction.  Whether 
the  right  to  sell  is  asserted  by  the  State  itself 
or  conferred  upon  an  individual  can  make  no 
difference,  since  in  either  case  the  privilege  is 
exclusive.  If  the  State  can  itself  exercise  such 
a  privilege  it  can  certainly  authorize  its  exer- 
cise by  an  individual. 

Our  conclusion  upon  the  constitutional  ques- 
tiuns  is  in  harmony  with  the  judgment  oi  the 
eminent  judge  who  heard  and  decided  the  case 
of  State  y.  blue,  23  N.  E.  Rep.  963,  as  well  iis 
that  of  the  learned  judge  who  decided  this 
case:  for  we  agree  with  them  that  the  Statute 
is  conslitulional  in  all  its  essential  features. 
Whether  there  are,  or  are  not,  isolated  and  de- 
tached clauses  that  may  be  invalid  we  have  not 
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inquired,  for  the  reason  that  the  case,  as  it  ia 
presented  by  the  record  and  in  the  very  able 
argument  of  counsel,  requires  no  such  investi- 
gation. 

The  remaining  question  requires  a  construc- 
tion of  the  Statute.  The  contention  of  ihe  one 
party  is  that  it  imposes  no  imperative  duty 
upon  the  trustee  that  can  be  enforced  by  man- 
damus; and  that  of  the  other  is,  that  such  a 
duty  is  imperative  and  that  mandamus  is  the 
appropriate  remedy. 

It  is  not  necessary  that  a  statute  should  Id 
direct  terms  declare  the  duty  of  an  officer  in 
order  to  make  it  an  imperative  one.  The  duty 
ro^  be  deduced  from  the  general  provisions 
and  scope  of  the  statute,  regard  being  had  to 
the  evil  intended  to  be  remedied  and  the  object 
sought  to  be  accomplished.  A  familiar  illus- 
tration of  this  general  doctrine  is  supplied  by^ 
the  cases  which  hold  that  highway  officers  may 
be  compelled  by  mandate  issued  upon  the  pe- 
tition of  a  citizen  who  has  sustained  a  special 
injury,  to  repair  a  highway  or  remove  an  ob- 
struction. The  cases  of  Wren  v.  Indianapolis^ 
96  Ind.  206,  and  Greenfield  v.  State^  12  West 
Rep.  713,  113  Ind.  597,  are  apposite  examples^ 
for  there  the  duty  to  issue  estimates  and  pro- 
ceed with  the  collection  of  assessments  for  the 
improvement  of  a  street  was  deduced  from  the 
general  provisions  of  the  Act  for  the  Incorpo- 
ration of  Cities.  But,  without  prolonging  our 
opinion  by  an  examination  of  the  decided  casea 
in  detail,  we  adopt,  as  a  fair  expression  of  the 
conclusion  to  be  deduced  from  them,  thisstate- 
ment  of  a  careful  and  accurate  author,  who,  ia 
speaking  of  the  difference  between  a  duty  and 
a  privilege,  says:  "It  has,  indeed,  been  said 
that  no  rule  can  be  laid  down  for  determining 
whether  the  command  is  to  be  considered  as  a 
mere  direction  or  instruction,  involving  no  in- 
validating consequences  in  its  disregard,  or  aa 
imperative  duty,  with  an  implied  nullitication 
for  disobedience,  beyond  the  fundamental  one 
that  it  depends  on  the  scope  and  object  of  the 
enactment."  Endlich,  Interpretation  of  Stat- 
utes, §  443. 

This  fundamental  principle  runs  parallel 
with  the  cardinal  rule  which  affirms  that  the 
courts  must  ascertain  and  give  effect  to  the  in- 
tention of  the  Legislature.  It  is,  indeed,  sub- 
stantially the  same  rule  expressed  in  different 
words  to  emphasize  its  application.  Kellogg^ 
v.  Page,  44  Vt,  856;  Corbetl  v.  Bradley,  7  Nev. 
106. 

Our  own  decisions  are  collected  and  well  dis- 
cussed in  Middkton  v.  Greeeon,  8  West.  Rep. 
905,  106  Ind.  18.  The  question  which  here 
emerges  is.  Do  the  provisions  of  the  Statute 
concerning  school  trustees  impose  a  duty  or 
confer  a  privilege;  or,  to  particularize,  do  those 
provisions  require  all  township  trustees  to  adopt 
the  books,  and  thus  give  practical  effect  to  the 
statutory  scheme  as  a  complete  and  symmetrical 
system,  or,  do  they  put  il  in  the  power  of  each 
trustee  to  break  the  uniformity  by  refusing  to- 
procure  the  books?  If  it  be  true  that  township 
trustees  may,  at  their  pleasure,  procure  or  re- 
fuse to  procure  the  books  for  which  the  state 
beard  contracts,  then  the  Statute  is  nullified  in 
so  far  as  it  assumes  to  confer  a  right  upon  the 
contractor  to  supply  the  people  of  the  State 
with  school  books.  Grant  the  right  of  each  of 
the  school  trustees  to  determine  for  himself 
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whether  he  will  or  win  not  procure  the  books, 
and  it  may  result  that  the  contract  will  operate 
in  very  few  only  of  the  townships  of  the  State, 
and  this,  as  we  shall  presently  show,  was  a  re- 
ault  the  Legislature  intended  to  prevent. 

It  is,  as  we  have  sugprested,  always  proper 
to  ascertain  the  object  fntended  to  be  accom- 
plished, and  for  this  purpose  it  is  proper  to 
look  to  the  history  of  the  times,  to  the  cause 
which  induced  the  enactment  of  the  Statute, 
and  to  consider,  also,  the  evil  intended  to  be 
Temedit'd.  Again  and  again  has  this  doctrine 
■been  asserted  by  this  court,  and  in  asserting  it 
the  court  did  no  more  than  enforce  a  rule  much 
'Older  than  the  State.  Krug  y.  Davis,  87  Ind. 
590,  and  cases  cited;  BeU  v.  Davis,  75  Ind.  815; 
Clare  v.  StaU,  68  Ind.  17;  StaU  v.  Canton,  43 
Mo.  48;  People  v.  Lacombe,  09  N.  Y.  43. 

One  who  would  give  a  just  interpretation  to 
^e  language  of  a  statute  must  always  give  due 
consideration  to  the  history  of  the  enactment. 
Speaking  of  the  duty  of  one  who  undertakes 
4o  interpret  a  statute,  the  author  quoted  says: 
"'He  must  refer  to  the  history  of  the  times  to 
nscertain  the  reasons  for  and  the  meaning  of 
the  provisions  of  a  statute,  and  to  the  general 
state  of  opinion,  public,  judicial  and  legislative, 
at  the  time  of  the  ennctment."  Endlich,  Inter- 
pretation of  Statutes,  §  29. 

Illustrations  of  this  well-known  rule  are  sup- 

flied  by  the  cases  of  Aldridge  v.  Williams,  44 
r.  8.  8  How.  9  [11  L.  ed.  469];  United  States 
V.  Union  Pac.  R.  Co,  91  U.  8.  72  [23  L.  ed. 
•224];  District  of  Columbia  v.  Washington  Mar- 
Ocet  Go,  108  U.  8.  243  [27  L.  ed.  714];  8taU  v. 
Mc/iollt,  30  La.  Ann.  980;  Keyport  db  M,  P.  8. 
Co,  V.  Farmers  Transp,  Co,  18  N.  J.  Eq.  13; 
Delaplane  v.  Crenshaw,  15  Gratt.  457. 

Tlie  information  imparted  by  the  inaugural 
address  of  the  Qovernor  of  tbe  State,  by  the 
debates  in  the  General  Assembly,  and  by  the  re- 
ports of  the  legislative  committees  makes  clear 
the  object  sought  to  be  accomplished,  and  re- 
veals the  evil  it  was  the  legislative  purpose  to 
remedy. 

It  is  manifest  that  to  so  construe  the  Statute 
as  to  enable  township  trustees  to  refuse  to  make 
reports,  to  prepare  certificates  or  to  procure 
tx)oks  would  defeat  the  leading  purpose  of  the 
Le.qislature. 

No  one  who  attends  to  the  history  of  the 
times  can  doubt  that  it  was  the  legislative  in- 
tention to  require  all  school  officers  to  procure 
the  books  for  the  pupils  from  the  person  to 
whom  the  state  board  of  education  should 
award  the  contract.  It  was,  too,  the  intention 
x)f  the  Legislature  to  equalize  prices,  to  prevent 
one  locality  from  being  compelled  to  pay  a 
much  greater  price  for  books  than  another,  to 
put  it  beyond  the  power  of  the  local  officers 
to  mar  the  uniformity  of  the  system,  to  pre- 
vent favoritism  and  to  open  the  field  to  com- 
petition. To  this  end  the  Legislature  con- 
structed a  system  which  required  competitive 
bidding,  and,  to  make  sure  that  the  best  prices 
might  be  obtained,  provided  that  whoever  se- 
-cured  the  contract  should  have  the  exclusive 
privilege  of  furnishing  to  tbe  school  officers  all 
Che  books  designated  and  required  by  the  state 
board.  To  permit  the  local  school  officers  to 
treat  the  provisions  of  the  Statute  as  the  grant 
of  a  privilege  would  prevent  the  attainment  of 
this  end.    To  give  ellect  to  the  intent  of  tbe 
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Legislature  and  to  secure  the  accomplishment 
of  tbe  principal  object  of  the  Statute,  it  must 
be  held  that  its  provisions  create  a  legal  duty 
which  the  trustees  cannot  put  on  or  off  at  |jea»> 
ure.  To  bold  otherwise  would  effectually  de- 
stroy the  symmetry  of  the  Statute  and  so  crip- 
ple Its  machinerv  as  to  render  it  useless;  and 
this  we  cannot  do  in  the  face  of  the  historical 
facts  which  were  laid  before  the  General  Aa- 
sembly  by  the  governor,  considered  in  the  re- 
ports of  the  committees  of  that  body  and  de- 
bated by  its  members.  We  know,  as  matter 
of  history,  imparted  to  us  by  the  most  authen- 
tic records,  and  in  the  most  public  method, 
that,  with  little  diversity  of  opinion,  it  was 
agreed  that  there  were  great  evils  to  be  reme- 
died. The  diversity  of  opinion  was  not  so 
much  as  to  the  existence  of  the  evil  and  the 
necessity  of  a  remedy,  as  it  was  respecting  the 
nature  of  the  remedy  that  should  be  resorted  to 
for  the  cure  of  the  evil. 

Before  turning  to  the  language  of  the  Stat- 
ute it  is  proper  to  refer  to  an  ancient  and  well- 
known  rule  of  law  which  is  not  without  in- 
fluence here.  An  English  writer  says:  "It 
has,  indeed,  been  said  to  have  become  an  axiom 
'that  in  public  statutes  words  only  directory, 
permissory  or  enabling  may  have  a  compulsory 
force  where  the  thing  to  be  done  is  for  the  pub- 
lic beneflt,  or  in  advancement  of  public  Jus- 
tice/ "  Heard's  Short's  Extraordinary  Remedy, 
255. 

An  American  court  has  thus  stated  the  rule: 
*'The  grant  by  the  Legislature  of  an  official 
power  Involves  a  corresponding  public  duty, 
and  where  the  power  is  not  expressly  discre- 
tionarv,  its  exercise  is  a  peremptory  public 
duty.  The  same  court  also  said:  ''Public  of- 
ficial powers  must  be  supposed  to  be  granted 
from  public  motives  and  for  the  public  good, 
and  their  exercise  is  not  a  matter  of  discretion 
unless  expressly  made  so."  People  v.  i^^io  York 
Co,  11  Abb.  Pr.  114. 

The  rule  was  thus  expre&sed  bj  onr  own 
court:  "Where  the  worcis  of  the  statute  are 
permissive  merely,  in  cases  where  public  rights 
are  concerned,  and  where  the  public  or  third 
persons  have  a  claim  dejure  that  the  powers 
should  be  exercised,  they  will  be  construed  as 
obligatory."    Cray  v.  StaU,  72  Ind.  576. 

Other  cases  declare  the  same  docirine.  Ban- 
semer  v.  Mace,  18  Ind.  27;  State  v.  Buckles,  89 
Ind.  272;  Indianapolis  v.  McAvoy,  86  Ind.  587. 

That  the  Statute  here  under  examination 
contains  provisions  concerning  public  righta 
and  rights  in  which  individual  patrons  of  the 
schools  have  an  interest  is  too  clear  for  denial, 
and  therefore  this  rule  forcibly  applies. 

An  analysis  of  the  provisions  of  the  Statute, 
submitted  to  the  li^ht  of  the  principles  we  have 
stated  will  make  clear  its  meaning  and  object. 

if^ection  1  constitutes  the  state  board  of  edu- 
cation commissioners  for  the  purpose  of  mak- 
ing selections  of  text  books  for  use  in  the  com- 
mon schools,  and  designates  the  standard  which 
shall  guide  the  board  in  the  selection  of  t)ooks. 

Section  2  commands  the  board  to  advertise 
for  proposals  in  two  daily  newspapers  in  this 
State,  and  one  in  the  Cities  of  New  York,  Phil- 
adelphia, Cincinnati,  Chicago  and  St.  Louis, 
and  directs  what  the  action  of  the  board  shall  be. 

Section  8  requires  the  board  to  examine  all 
proposals  for  furnishing  "school  books  to  the 
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people  of  the  8tate,  for  uae  in  the  common 
^^bools." 

Section  4  provides  that  if  books  can  be  for- 
fiisbed  to  "the  patrons  for  use  in  the  common 
schools  of  Uiis  State"  fiom  manuscript,  the 
board  shall  invite  proposals  for  manuscript, 
«nd  not  for  liooks. 

Section  6  provides  that  as  soon  as  the  board 
^hall  have  entered  into  a  contract  it  shall  be 
the  duty  of  the  governor  to  issue  his  proclama- 
tion * 'announcing  such  fact  to  the  people  of  the 
State." 

Section  7  provides  that  when  the  governor 
«ha1!  have  issued  his  proclamation,  it  "shall  be 
the  duty  of  each  and  every  school  corporation 
within  this  State,  within  thirty  days  there- 
after, and  at  such  other  times  as  books  may  be 
needed  for  use  in  their  respective  school  cor- 
porations, to  certify  to  the  school  superintend- 
ent of  their  respective  counties  the  number  of 
school  text-books  provided  for  in  such  contract 
required  by  the  children  for  use  in  their  respec- 
live  school  corporations." 

In  this  section  it  is  made  the  dut^  of  the 
school  superintendent  to  make  a  requisition  for 
such  books  upon  the  contractor,  and  it  is  fur- 
ther made  the  duty  of  the  superintendent,  up- 
on the  receipt  of  the  books,  to  immediately 
notify  all  of  the  township  trustees  of  the  receipt 
of  such  books. 

This  section  also  declares  that  "it  shall  be 
the  duty  of  such  trustees  to  immediately  procure 
«nd  ta£e  charge  of  such  books,"  and  ''that  up- 
on the  receipt  of  such  books  by  said  school 
trustees  they  shall  furnish  them  on  demand  to 
the  school  patrons  or  school  children  of  their 
corporation  at  the  price  fixed  therefor  by  the 
contract  entered  into  between  said  board  of 
commissioners  and  the  contractor." 

It  is  also  provided  in  the  same  section  that 
books  may  be  purchased  from  the  superin- 
tendent. 

Section  8  makes  it  the  duty  of  each  trustee 
to  make  a  report  oi  the  books  received,  the 
number  sold  and  the  number  on  hand,  and  sec- 
tion 9  provides  a  penalty  for  a  breach  of  duty. 

From  this  synopsis  tnese  important  things 
are  made  manifest:  The  books  aie  to  be  secured 
for  all  the  schools  of  the  State.  Everywhere 
throughout  the  Statute  the  terms  employed  re- 
fer to  the  entire  State,  never  to  localities. 
Every  provision  indicates  an  intention  to  es- 
tablish a  uniform  system,  and  not  a  provision 
indicates  an  intention  to  put  it  in  the  power  of 
any  officer  to  break  the  uniformity. 

The  duty  is  enjoined  upon  all  of  the  trustees 
of  the  State;  none  are  excepted. 

The  books  are  all  to  be  furnished  under  the 
contract,  and  furnished  without  exception  for 
all  the  schools  of  the  State.  The  only  method 
for  securing  the  books  is  through  the  contract. 

The  conclusion  that  the  law  is  obligatory 
upon  every  school  trustee  within  the  State  is 
therefore  irresistible. 

From  beginning  to  end  there  is  no  hint  or 
suggestion  that  some  of  the  trustees  may,  and 
flome  may  not,  obey  the  law  and  procure  or  de- 
cline to  procure  the  books  under  the  contract 
made  by  the  state  board.  There  is  not  the  re- 
motest suggestion  from  which  it  can  be  inferred 
that  the  system  constructed  shall  be  treated 
otherwise  than  as  a  unit.  Nor  is  there  a  word 
from  which  it  can  be  inferred  that  the  Legisla- 
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ture  intended  that  inferior  school  officers  might 
exercise  discretionary  power  and  thus  break 
and  deform  the  uniformity  and  symmetry  of 
the  system. 

All  we  know  of  the  history  of  the  enactment, 
all  we  can  dif^cover  as  to  the  object  of  the 
Statute,  and  all  that  we  have  learned  of  the  evil 
soueht  to  be  remedied,  combine  with  the  words 
of  the  Statute  (words  clear  in  themselves,  but 
clearer' still  in  the  light  shed  upon  them  by  ex- 
trinsic facts  which  it  is  our  duty  to  know,  and 
which  we  do  know)  in  support  of  the  conclu- 
sion that  the  Statute  creates  a  uniform  system, 
requires  that  all  books  be  procured  under  the 
contract,  and  that  school  trustees  may  not  exer- 
cise discretionary  powers  but  shall  perform  the 
duty  enjoined  upon  them  by  procuring  and  dis- 
tributing the  books  selected  by  the  state  board 
of  education  as  the  law  commands. 

Upon  the  petition  of  a  citizen  courts  have  en- 
forced a  duty  less  clear  and  imperative  than 
that  which  rests  upon  the  appellee,  but  the 
length  of  this  opinion  (excusable,  if  excusable 
at  all,  because  of  the  magnitude  and  importance 
of  the  questions  involved)  forbids  that  we  do 
more  than  refer  to  the  cases.  StcUe  v.  Spring- 
field School  Directars,  74  Mo.  21;  Baltimore 
School  Comre.  v.  State  Board  of  Education,  26 
Md.  505;  Maddox  v.  2^eal,  45  Ark.  121, 55  Am. 
Rep.  540. 

For  the  error  in  holding  that  the  duty  im- 
posed upon  school  trustees  is  not  imperative, 
the  judgment  must  be  reversed. 

Judgmejit  reveraedf  with  instructiona  to  pro- 
ceed in  accordance  with  this  opinion, 

01ds»  J.,  concurring: 

I  concur  in  the  conclusion  reached  in  the 
principal  opinion,  but  not  in  all  the  statements 
and  arguments  contained  in  it. 

I  do  not  think  the  Statute  in  question  in  con- 
flict with  any  express  provision  of,  or  the  spirit 
of.  the  State  Constitution;  nor  do  I  think  it  an 
encroachment  on  the  rights  of  the  citizens  of 
the  State,  not  delegated  to  the  legislative  de- 
partment of  the  state  government  by  the  Con- 
stitution. In  reaching  this  conclusion  I  do  not 
concur  in  the  broad  statement  of  counsel  for  the 
appellant  that  befbre  the  law  can  be  declared 
unconstitutional  and  void  some  express  provis- 
ion of  the  Constitution  must  be  pointed  out 
which  prohibits  such  legislation;  but  I  adhere 
to  the  doctrine  recently  enunciated  by  this 
court,  that  the  grant  of  power  to  the  legislative 
department  is  a  grant  only  of  all  legislative 
power,  and  that  there  are  some  rights  of  the 
people  which  cannot  be  taken  away  by  legisla- 
tive enactment  notwithstanding  there  is  no  pro- 
vision in  the  Constitution  expressly  prohibiting 
such  legislation. 

The  common  schools  of  the  State  are  in  the 
main  supported  by  the  State,  and  the  tuition  is 
free.  The  Constitution  expressly  enjoins  on  the 
General  Assembly  the  duty  "to  encourage  bj' 
all  suitable  means  moral,  intellectual,  scientific 
and  agricultural  improvement,  and  to  provide, 
by  law,  for  a  general  and  uniform  system  of 
common  schools,  wherein  tuition  shall  be  with- 
out charge  and  equally  open  to  all." 

By  the  Constitution,  the  common  scliools  of 
the  State  are  expressly  placed  under  tie  con- 
trol and  supervision  oi  the  General  Assembly. 
It  is  made  the  duly  of  that  department  of  th« 
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state  governmeDt  to  provide  for  a  uniform  sys- 
tem. This  must  relate  to  books,  as  it  is  mani- 
festly essential  tb at  tbere  must  be  a  uniformity 
in  books  to  secure  proper  efficiency  in  the 
scboolB,  and  such  uniformity  can  only  be 
brought  about  and  maintained  by  legislation 
providing  for  the  adoption  and  use  of  certain 
books.  VV  betber  there  should  be  a  uniformity 
in  the  books  of  but  a  single  school,  or  whether 
one  system  and  the  same  class  of  books  should 
extend  to  all  schools  in  the  township  or  county, 
or  in  the  schools  of  the  whole  State,  is  a  matter 
of  polic;y  to  be  considered  by  the  General  As- 
sembly in  the  psssaee  of  laws  to  govern  the 
common  schools  in  this  respect.  This  uniform- 
ity in  books  has  always  been  controlled  by  leg- 
islation, and  I  think  properly  so,  and  I  think 
also  that  it  is  committed  to  the  General  As- 
sembly by  the  provisions  of  the  Constitution. 

When  once  admitted  that  it  is  subject  to  legis- 
lative control  at  all,  as  it  seems  to  me  it  must 
be,  then  it  is  exclusively  within  the  province  of 
the  General  Assembly  to  determine  whether 
there  shall  be  a  uniformity  of  books  in  a  single 
school  or  the  schools  of  a  township,  county  or 
State,  and  the  mannerby  which  the  books  shall 
be  adopted;  and  courts  can  in  no  way  interfere. 

I  do  not  believe  the  General  Assembly  has 
power  to  create  a  monopoly,  nor  do  I  believe 
they  have  done  so  in  the  passa^  of  this  Statute. 
School  books  are  usually  copyrighted,  and  when 
adopted  under  the  system  provided  for  in  the 
law  under  consideration,  or  under  any  other 
law,  or  in  any  manner  so  that  the  parent  or  child 
is  required  to  procure  the  particular  kind  of  a 
book  or  books  used  in  the  school  the  child  at- 
tends, they  of  necessity  have  to  purchase  of  the 
person  or  persons  publishing  ana  controlling  the 
copyright  of  the  particular  book  or  books  used 
in  the  school,  or,  if  not  copyrighted,  of  the  per- 
son or  persons  publishing  the  particular  books; 
so  that  if,  under  the  old  system  of  adopting 
books,  which  it  is  not  contended  is  objection- 
able to  the  provisions  of  the  Constitution,  when 
books  were  adopted  for  use  in  a  township  or 
county,  the  patrons  of  the  schools  had  of  ne- 
cessity to  purchase  directly  or  indirectly  of  the 
person  or  persons  who  cont|plled  and  published 
the  books  adopted.  If  the  pre^^ent  law  creates 
a  monopoly,  the  old  law  likewise  created  one, 
differing  only  in  extent,  the  present  system  not 
having  so  many  of  the  features  of  a  monopoly, 
as  it  provides  for  a  competition  before  the 
adoption,  and  the  old  did  not  The  necessity 
of  uniformity  in  books  exists,  and  the  Consti- 
tution expressly  enjoins  the  duty  on  the  Gen- 
eral Assembly  to  provide  for  it;  and  to  have 
uniformity  requires  that  the  boolcs  be  purchased 
of  the  person  or  persons  publishing  and  con- 
trolling the  particular  books  used, 

"While  the  contract  entered  into  between  the 
state  board  of  education  and  the  School-Book 
Company  does  not  possess  the  usual  elements 
of  mutuality,  and  may  be  of  doubtful  validity 
as  a  contract,  yet  I  think  the  action  of  the  state 
board  of  education  under  the  law  amounts  to 
an  nd option  of  the  particular  books  to  be  used 
in  the  common  schools. 

It  has  been  suggested  by  counsel  that  if  this 
Act  he  valid,  then  the  Legislature  may  pass 
laws  of  the  tjime  character  relating  to  any  mer- 
chantable article  which  citizens  purchase  one 
from  the  other,  or  even  related  to  the  clothing 
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of  school  children,  or  some  matter  about  wbicb 
there  is  no  necessity  for  uniformity.  But  a» 
between  the  law  under  consideration  and  the- 
laws  of  the  character  suggested  there  is  a  de- 
cided difference.  If  the  law  related  to  ordi- 
nary merchantable  articles,  purchased  in  the 
common  and  ordinary  dealings  between  citi- 
zens, ortoclotbingof  school  children,  or  to  some- 
matter  about  which  there  was  no  necessity  for 
any  uniformity,  then  I  would  concede  at  once- 
that  such  legislation  was  beyond  the  power  of 
the  General  Assembly  and  not  contemplated  by* 
the  Constitution.  But  the  question  under  con- 
sideration is  entirely  different.  It  is  legislation 
concerning  a  matter  for  which  there  Is  a  ne- 
cessity for  system  and  uniformity,  and  the  duty* 
of  providing  for  a  uniform  system  is  expressly* 
enjoined  upon  the  General  Assembly  by  the- 
Constitution. 

The  services  to  be  performed  by  the  township- 
trustees,  who  are  school  ofiicers,  are  to  be  done- 
for  the  public.  The  paramount  object  of  the 
services  to  be  rendered  is  to  put  in  force  tfae- 
law  and  execute  it  by  requiring  the  school  offi- 
cers of  the  township  to  keep  the  particular 
books  where  all  patrons  of  the  schools  may 
easily  obtain  them,  and  to  require  that  such 
booKS  be  used  in  the  schools,  and  while  the 
services  of  the  trustees  may  incidentally  bene* 
fit  the  persons  furnishing  and  selling  the  books, 

J  ret  I  do  not  regard  that  this  fact  renders  the 
aw  invalid. 

As  to  whether  the  law  repeals  the  old  law 
and  whether  it  is  mandatory  or  not,  it  seems  to 
me  that  from  the  wording  of  the  whole  Act 
there  can  be  no  question  as  to  what  was  the 
legislative  intent,  and  that  such  intent  was  to 
establish  a  uniformity  in  school  books  through- 
out the  State,  and  that  it  was  intended  to  super- 
cede and  take  the  place  of  all  other  laws  on  the 
same  subject. 

As  to  whether  the  law  is  a  salutary  one  or 
not,  and  as  to  whether  it  will  prove  beneficial 
or  detrimental  to  the  common-school  interest  of 
the  State,  are  matters  about  which  the  court 
has  nothing  to  do.  These  questions  were  with 
the  General  Assembly,  and  determined  by  them 
in  the  passage  of  the  law. 

Berkshire,  J.^  dissenting: 

I  cannot  agree  to  the  conclusion  reached  in 
the  opinion  of  the  court,  and  feel  called  upon, 
therefore,  to  state  in  as  few  words  as  possible 
my  reasons  for  the  position  which  I  assume;  and 
that  the  conclusions  which  I  draw  as  to  the  pro- 
visions and  requirements  of  the  Act  of  March 
2,  1889,  may  be  the  better  understood,  I  herein 
set  out  most  of  the  sections  of  the  Act  in  full. 

The  first  section  provides  that  the  state  board 
of  education  shall  constitute  a  board  of  com- 
missioners for  the  purpose  of  making  a  selec- 
tion or  procuring  the  conipilation  for  use  in  the 
common  schools  of  the  State  of  Indiana  of  a 
series  of  text  books  in  certain  branches  named, 
and  fixes  a  standard  as  to  the  matter  and  qual- 
ity of  the  books. 

Section  2  is  as  follows:  "The  said  board  of 
commissioners  shall,  immediately  upon  the  tak- 
ing effect  of  this  Act,  advertise  for  twenty  one 
consecutive  days  in  two  daily  papers  published 
in  this  State  having  the  largest  circulation,  and 
in  one  newspaper  of  general  circulation  in  the 
Cities  of  New  York,  Philadelphia,  Cincinnati,. 
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Chica<ro  and  St  Louis,  that  at  a  time  and  place 
fixed  by  said  DOtice,  and  not  later  than  six 
months  after  the  first  publication  thereof,  said 
board  will  receive  sealed  proposals  on  the  fol- 
lowing: 

"1.  From  publishers  of  school  text  books  for 
furnishing  books  to  the  Fchool  trustees  of  the 
State  of  Indiana  for  use  in  common  schools  of 
this  Slate,  as  provided  in  this  Act,  for  a  term 
of  live  years,  stating  specifically  in  such  bid  the 
price  at  which  each  book  will  hie  furnished,  and 
accompanying  such  bid  with  specimen  copies 
of  each  and  all  books  proposed  to  be  furnished 
in  such  bid. 

'•2.  From  authors  of  school  text-books  who 
have  manuscripts  of  books  not  published  for 
prices  at  which  they  will  sell  their  manuscript, 
together  with  the  copyright  of  such  books  for 
use  in  the  public  schools  of  the  State  of  Indi- 
ana. 

"8.  From  persons  who  are  willing  to  under- 
take the  compilation  of  a  book  or  books  or  a 
■eries  of  books,  as  provided  in  section  one  (1) 
of  this  Act,  the  price  at  which  they  are  willing 
to  undertalke  such  compilation  of  any  or  all  of 
such  books,  to  the  acceptance  and  satisfaction  of 
the  said  board  of  commissioners. 

"Provided  that  any  and  all  bids  by  publish- 
ers herein  provided  for  must  be  accompanied 
by  a  bond  in  the  penal  sum  of  $50,000,  with 
resident  freehold  security  to  the  acceptance  and 
satisfaction  of  the  governor  of  the  State,  con- 
ditioned that  if  any  contract  be  awarded  to  any 
bidder  hereunder,  such  bidder  will  enter  into  a 
contract  to  perform  the  conditions  of  his  bid  to 
the  acceptance  and  satisfaction  of  said  board. 

"And  provided  further,  that  no  bid  shall  be 
considered  unless  the  same  be  accompanied  by 
the  affidavit  of  the  bidder  that  he  is  in  no  wise 
directly  or  indirectly  connected  with  any  other 
publisher  or  firm  who  is  now  bidding  for  books 
submitted  to  such  board,  nor  has  any  pecuni- 
ary interest  in  any  other  publisher  or  firm  bid- 
ding at  the  same  time,  and  that  he  is  not  a  party 
to  any  compact,  syndicate  or  other  scheme 
"whereby  the  benefits  of  competition  are  denied 
to  the  people  of  the  State. 

"And  be  it  further  provided,  that  if  any  com- 
petent author  or  authors  shall  compile  any  one 
or  more  books  of  the  first  order  of  excellence, 
and  shall  offer  the  same  as  a  free  gift  to  the 
people  of  this  State,  together  with  the  copy- 
right of  the  same,  and  the  right  to  manufacture 
and  sell  such  books  in  the  State  of  Indiana  for 
use  in  the  public  schools,  it  shall  be  the  duty 
of  such  board  of  commissioners  to  pay  no 
money  for  any  manuscript  or  copyright  for 
such  book  or  books  on  the  subject  treated  of 
in  the  manuscript  so  donated;  and  such  board 
shall  have  the  right  to  reject  any  and  all  bids, 
and  at  their  option  such  board  shall  have  the 
right  to  reject  any  bid  as  to  a  part  of  such  books 
and  to  accept  the  same  as  to  the  residue  there- 
of." 

Section  8  is  as  follows:  "It  shall  be  the  duty 
of  such  board  to  meet  at  the  time  and  place 
mentioned  in  such  notice,  and  open  and  exam- 
ine all  sealed  proposals  received  pursuant  to  the 
notice  provided  for  in  section  two  (2)  of  this 
Act;  and  it  shall  be  the  further  duty  of  such 
board  to  make  a  full,  complete  and  thorough 
investigation  of  all  such  bids  or  proposals,  and 
to  ascertain  under  which  of  said  proposals  or 
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propositions  the  school  books  could  be  fumishecft* 
to  the  people  of  the  State  for  use  in  the  com> 
mon  schools  at  the  lowest  price,  taking  into  con- 
sideration the  size  and  quality,  as  to  matter,, 
material,  style  of  binding  and  mechanical  exe- 
cution of  such  books. 

"Provided  always,  that  such  board  shall  not 
in  any  case  contract  with  any  author,  publish- 
er or  publishers  for  the  furni^ing  of  any  book, 
manuscript,  copyright  or  books  which  shall 
be  sold  to  patrons  for  use  in  the  public  schools 
of  this  State  at  a  price  above  or  in  excess  of  the- 
following,  which  prices  shall  include  all  cost 
and  charges  for  traosportation  and  delivery  to- 
the  several  county  superintendents  in  this  State, 
namely: 

"For  spelling  books,  ten  (10)  cents; 

"For  a  First  Reader,  ten  (10)  cents; 

"For  a  Second  Reader,  fifteen  (16)  cents; 

"For  a  Third  Reader,  twenty-five  (26)  cents;. 

"For  a  Fourth  Reader,  thirty  (80)  cents; 

"For  a  Fifth  Reader,  forty  (40)  cents; 

"For  an  Arithmetic,  intermediate,  thirty -five- 
(85)  cents; 

"For  an  Arithmetic,  complete,  forty-five  (45> 
cents; 

"For  a  Geography,  elementary,  thirty  (30> 
cents; 

"For  a  Geography,  complete,  seven ty-flve- 
(75)  cents; 

"For  an  English  Grammar,  elementary^ 
twenty-five  (25)  cents; 

"For  an  English  Grammar,  complete,  forty 
(40)  cents; 

"For  a  Physiology,  thirty-five  (86)  cents; 

"For  a  History  of  the  United  States,  fifty  (60)- 
cents; 

"For' copy  books,  each,  ^^^  (5)  cents." 

Section  4  is  as  follows:  "If,  upon  the  exam^ 
ination  of  such  proposals,  it  shall  be  the  opin- 
ion of  such  board  of  commissioners  that  such 
books  can  be  furnished  cheaper  to  the  patrons- 
for  use  in  the  common  schools  by  procuring 
and  causing  to  be  published  the  manuscript  of 
any  or  all  of  such  books,  it  shall  be  their  duty 
to  procure  such  manuscript  and  to  advertise 
for  sealed  proposals  for  publishing  the  same  in 
like  manner  as  hereinbefore  provided,  and  un- 
der the  same  c<^nditions  and  restrictions.  And 
such  contract  may  be  let  for  publication  of  all 
of  such  books  or  for  any  one  or  more  of  such 
books  separately;  and  it  shall  be  the  further 
duty  of  such  board  of  commissioners  to  pro- 
vide in  the  contract  for  the  publication  of  any 
such  manuscript  for  the  payment  by  the  pub- 
lisher of  the  compensation  agreed  upon  between 
such  board  and  the  author  or  owner  of  any 
such  transcript,  for  such  manuscript,  together 
with  the  cost  or  expense  of  copyrighting  the 
same." 

Section  5  is  as  follows:  "It  shall  be  a  part 
of  the  terms  and  conditions  of  every  contract 
made  in  pursuance  of  this  Act  that  the  Stnte 
of  Indiana  shall  not  be  liable  to  any  contractor 
hereunder  for  any  sum  whatever,  but  that  all 
such  contractors  shall  receive  their  pay  and 
compensation  solely  and  exclusively  fi'om  the 
proceeds  of  the  sale  of  books,  as  provided  for 
m  this  Act." 

Section  6  is  as  follows:  "As  soon  as  such 
board  shall  have  entered  into  any  contract  for 
the  publishing  of  books  for  use  in  the  public 
schools  of  this  State  pursuant  to  the  provisions 
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of  Ibis  Act,  it  shall  be  the  duty  of  the  fifovernor 
to  issue  his  proclamatioD  aDUouncing  such  fact 
to  the  people  of  Ibis  State." 

Section  7  is  as  folloii?s:  "When  such  procla- 
ination  shall  have  been  duly  issued,  it  shall  be 
Che  duty  of  the  school  trustees  of  each  and  every 
school  coiporaiion  in  this  State,  within  thirty 
^ays  tbeieaf  f  er,  and  at  such  other  times  as  books 
may  be  needed  for  use  in  the  public  schools  of 
their  respective  corporations,  to  certify  to  the 
•county  superintendent  of  their  respective  coun- 
ties the  number  of  school  text-books  provided 
for  in  such  con ti act  required  by  the  children 
for  use  in  the  schools  of  their  several  school 
corporations.  Such  county  superintendent 
aball  forthwith  make  such  requisition  for  books 
as  the  schools  in  said  several  counties  may  re- 
quire upon  the  stale  superintendent  of  public 
instruction,  and  the  said  state  superintendent 
of  public  instruction  shall  immediately  there- 
after make  a  requisition  for  said  books  upon 
the  contractor,  who  shall  within  ninety  days 
ahip  the  books  so  ordered  directly  to  the  county 
achool  superintendents  of  the  several  counties 
of  this  State.  Upon  the  receipt  of  such  books 
it  shall  be  the  duty  of  such  county  school  su- 
perintendents to  immediately  notify  all  the 
school  trustees  of  the  school  corporations  as 
ahown  by  the  last  school  enumeration  of  their 
counties,  of  the  receipt  of  such  books. 

*'It  shall  then  be  the  duty  of  such  school 
trustees  to  immediately  procure  and  take  charge 
and  custody  of  all  the  books  assigned  to  their 
several  corporations,  receipting  therefor  to  the 
said  county  school  superintendent,  and  upon 
the  receipt  of  such  books  by  said  school  trus- 
tees, they  shall  furnish  them  on  demand  to  the 
school  patrons  or  school  children  of  their  re- 
spective corporations  at  the  price  fixed  therefor 
by  the  contract  entered  into  between  said  board 
of  commissioners  and  said  contractor;  and  it 
shall  be  the  duty  of  the  school  officers  to  sell 
such  books  for  cash  only,  and  if  they  shall  sell 
or  dispose  of  any  books  other  than  for  the  cash 
price  thereof,  they  shall  be  held  personally  lia- 
ble and  liable  upon  their  official  bond  for  the 
price  of  such  book  or  books. 

"Provided,  that  any  patron  or  pupil  of  any 
school  or  schools  other  than  the  public  schools, 
and  also  any  child  between  the  ages  of  six  and 
twenty-one  years  of  age,  or  the  parent,  guard- 
ian or  teacher  of  such  child,  shall  have  tlie 
right  to  purchase  and  receive  the  boolcs,  and 
at  the  prices  named,  by  payment  of  the  cash 
price  thereof  to  the  school  superintendent  of 
any  county  in  this  State;  and  it  is  made  his  duty 
to  make  requisition  upon  the  contractor  for  any 
and  all  books  so  ordered  and  paid  for  by  any 
such  person  or  persons. 

"And  provided  further,  that  nothing  in  this 
Act  shall  operate  to  prevent  the  state  board  of 
education,  boards  of  school  trustees  or  boards 
of  school  commissioners  from  devising  means 
and  making  arrangements  for  the  sale,  exchange 
or  other  disposition  of  such  books  as  may  be 
owned  by  the  pupils  of  the  schools  under  their 
charge  at  the  time  of  the  adoption  of  books  un- 
der ihc  provisions  of  this  Act." 

Section  8  reads  as  follows:  "At  the  expira- 
tion of  three  months  after  the  receipt  of  such 
books  by  the  county  superintendent,  and  every 
three  months  thereafter,  it  shall  be  the  duty  of 
each  school  trustee  receiving  and  chargeable 
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with  books  under  the  provisions  of  this  Aot  to 
make  a  full  and  complete  report  to  the  county 
superintendent  of  the  number  of  books  sold 
and  the  amount  of  money  received  therefor, 
and  the  number  of  books  on  hand;  and  at  the 
time  of  making  such  report  he  shall  pay  over 
to  the  county  superintendent  all  moneys  re- 
ceived by  him,  or  with  which  be  is  chargeable 
from  the  sales  of  books  in  his  hands,  which  re- 
port shall  be  duly  verified  by  the  oath  of  the 
party  making  it. 

Section  9  is  as  follows:  "If,  at  the  expiration 
of  ten  days  from  the  time  required  by  this  Act 
for  the  making  of  such  report  of  any  school 
superintendent  chargeable  with  books  under 
this  Act,  any  such  officer  shall  have  failed, 
neglected  or  refuged  to  make  such  report  or 
turn  over  any  moneys  with  which  he  is  charge- 
able, it  shall  be  the  duty  of  the  county  school 
superintendents  within  fifteen  days  to  enter 
suit  upon  his  official  bond  for  an  accounting 
and  recovering  of  any  moneys  due  from  him 
on  account  of  such  books  with  which  he  is 
chargeable,  and  all  judgments  recovered  upon 
such  bond  shall  include  a  reasonable  attorney's 
fee  for  the  attorney  prosecuting  such  suit,  and 
such  judgment  shall  be  without  relief  from 
valuation  or  appraisement  laws,  and  shall  bo 
without  stay  of  execution." 

Section  10  reads  as  follows:  "  It  shall  be  the 
duty  of  the  several  county  superintendents  of 
this  State,  within  thirty  days  from  the  issuing 
of  the  proclamation  by  the  governor  as  herein- 
before provided  for,  and  every  county  school 
superintendent  hereafter  elected,  before  he 
enters  upon  the  discharge  of  his  official  duties, 
to  enter  into  a  special  bond,  with  at  least  two 
freehold  sureties  of  such  county,  payable  to  the 
State  of  Indiana,  conditioned  tuat  they  will 
faithfully  and  honestly  perform  all  the  duties 
required  of  them  by  this  Act,  and  account  for 
and  pay  over  all  moneys  that  may  come  into 
their  hands  pursuant  to  the  provisions  of  this 
Act,  in  a  penal  sum  which  shall  be  equal  in 
amount  to  $100  for  every  one  thousand  inhab- 
itants of  their  respective  counties  as  shown  by 
the  last  census  immediately  preceding  the  giving 
of  such  bond,  to  be  approved  by  the  board  of 
commissioners  of  their  respective  counties;  and 
upon  the  failure  of  any  county  school  superin- 
tendent to  give  such  bond,  bis  office  shall  be- 
come immediately  vacant,  and  the  board  of 
commissioners  of  his  county  shall  immediately 
appoint  some  competent  and  suitable  person  to 
fill  such  vacancy  for  the  unexpired  term  of  his 
office." 

Section  11  is  as  follows:  "It  shall  be  the 
duty  of  each  county  superintendent  in  this 
State,  within  ten  days  after  the  quarterly  re- 
ports of  the  school  trustees  as  hereinbefore  pro- 
vided for.  to  make  a  full,  true,  complete  and 
detailed  report  to  the  contractor  of  all  books 
sold  by  the  several  school  trustees  of  his  coun- 
ty, and  the. number  of  books  in  the  hands  of 
the  trustees  of  each  school  corporation,  which 
report  shall  be  accompanied  by  all  cash  re- 
ceived by  him  from  the  school  officers  from  sales 
of  books  by  them  sold,  and  which  report  shall 
be  duly  venfied  by  him,  and  a  duplicate  thereof 
shall  be  filed  in  the  office  of  the  auditor  of  his 
county.  Upon  the  failure  of  any  county  su- 
perintendent to  make  the  report  and  to  transmit 
the  cash  as  required  by  this  section,  a  right  of 


i890< 


State  of  Indiana,  ex  rd,  Clabk,  y.  Hawori-h. 


2G1 


action  sball  immediately  accrue  to  the  con- 
tractor ajminst  the  said  school  superintendent 
and  his  sureties  upon  the  bond  provided  for  in 
this  Act,  for  an  accounting  and  for  the  recov- 
ery of  any  moneys  receiv^  and  not  transmit- 
ted by  him  and  for  any  damages  which  may 
have  resulted  from  his  neglect  or  failure  to  com- 
ply with  the  provisions  of  this  Act,  and  any 
judgment  upon  any  such  bond  shall  include  a 
reasonable  fee  for  the  attorney  prosecuting 
«uch  suit,  and  such  judgment  shall  be  without 
relief  from  valuation  and  appraisement  laws, 
«nd  shall  be  without  stay  of  execution." 

Section  13  maizes  it  a  misdemeanor  for  a 
school  trustee  to  charge  or  receive  more  than 
the  price  fixed  by  the  contract  with  the  State 
for  the  books. 

Section  18  makes  it  embezzlement  in  any  trus- 
tee or  county  superintendent  if  he  fraudulently 
fail  to  account  for  and  pay  over  to  the  proper 
person  or  persons  moneys  in  his  hands,  or  to 
account  for  school  books  received  by  him  and 
unsold,  under  the  provisions  of  the  said  Act. 

In  my  opinion,  the  whole  Act  is  in  violation 
of  the  Constitution  of  the  United  States,  and 
in  violation  of  §  23,  art.  1,  of  the  Constitution  of 
the  State  of  Indiana,  and  therefore  void.  Said 
last  named  section  reads  as  follows: 

*'The  Qeneral  Assembly  shall  not  grant  to 
any  citizen  or  class  of  citizens  privileges  or  im- 
munities which  upon  the  same  terms  shall  not 
equally  belong  to  all  citizena" 

In  my  judgment,  under  and  bv  virtue  of 
said  Act,  the  Indiana  ScboolBook  Com  pan  v 
is  granted  privileges  and  immunities  which 
upon  the  same  terms  do  not  belong  to  other 
citizens,  natural  or  artificial.  It  is  true  that 
the  Act  provides  that  the  board  of  commit»- 
aioners  named  therein  shall  advertise  for 
•ealed  proposals  from  publishers,  authors  and 
persons  willing  to  undertake  the  compilation 
of  books  to  be  used  in  our  public  schools,  and 
authorizes  the  said  board  to  accept  the  bid 
which  seems  to  be  the  most  advantageous  un- 
der all  the  circumstances,  and  to  enter  into  a 
contract  with  such  bidder. 

But  it  is  expressly  provided  in  said  section  5 
that  under  no  consideration  is  the  State  to  be- 
come liable  to  any  contractor  in  any  sum  what- 
ever. The  books  to  be  furnishea,  therefore, 
are  not  sold  to  the  State,  nor  are  they  sold  to 
the  patrons  of  the  schools  by  virtue  of  the  ar- 
rangement which  the  State  and  the  contractor 
makes.  It  reouires  another  transaction,  com- 
plete and  perfect  in  itself,  between  the  con- 
tractor and  the  patrons  of  the  school  to  devest 
the  ownership  of  the  contractor  in  the  books 
which  he  is  to  furnish,  and'  to  vest  the  owner- 
ship thereof  in  the  patrons  of  the  school,  and 
just  the  same  character  of  transaction  as  though 
there  had  been  no  arrangement  or  contract  be- 
tween the  State  and  the  contractor.  It  seems  to 
me  that  the  most  tiiat  can  be  said  or  claimed  for 
the  contractor  is  that  the  contract  or  arrange- 
ment extends  to  him  the  privilege,  to  the  exclu- 
sion of  other  persons,  of  suppl  ving  the  public 
schools  with  text  books.  But  it  is  made  the  duty 
of  the  trustees  of  the  several  school  townships 
in  the  State  to  certify,  within  thirty  days  after 
the  governor  has  issued  his  proclamation  as  re- 
quired by  the  Act,  and  thereafter  as  books  are 
needed  for  use  in  the  schools,  to  the  county  super- 
intendents of  their  respective  counties,  and  the 
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duty  of  the  several  county  superintendents 
upon  receiving  the  certificates  of  the  trustees 
to  make  a  requisition  upon  the  superintendent 
of  public  instruction  for  the  books  required  for 
theur  several  counties,  who  makes  a  requisition 
upon  the  contractor,  who,  within  thirty  days, 
ships  the  books  required  for  each  county  to  its 
county  superintendent.  When  the  books  are 
received  by  the  county  superintendent,  it  is 
made  his  duty  to  notify  the  trustees,  and  it  then 
becomes  their  duty  to  take  charge  of  the  books 
guinir  to  their  respective  townships,  first  re- 
ceipting therefor  to  the  county  superintendents. 
And  after  receipting  for  and  taking  into  his 
possession  the  books  for  his  township,  it  is 
made  the  duty  of  the  trustee  to  put  them  on 
sale,  and,  on  demand,  for  cash,  at  the  price 
fixed  upon  by  the  State  and  the  contractor,  to 
furnish  them  to  the  patrons  of  the  schools  of 
his  township,  and  to  the  patrons  of  other 
schools  than  public  schools:  and  to  any  child 
over  six  and  under  twenty-one  years  of  age,  it 
is  made  the  duty  of  the  several  county  super- 
intendents to  make  requisition  for  and  furnish 
books  for  cash,  and  at  the  price  fixed  upon  by 
the  State  and  the  contractor. 

And  it  is  made  the  further  duty  of  the  trus- 
tee to  report  to  the  county  superintendent 
quarterly  the  state  of  the  book  trade,  giving 
the  number  of  books  sold,  the  amount  of  money 
received  therefor  and  the  number  of  books  un- 
sold and  on  hand,  and  at  the  same  time  to  pay 
over  to  the  county  superintendent  all  moneys 
received  by  hlra  or  with  which  he  is  chargeable; 
and  if  he  fails  to  make  the  report  or  to  pay  over 
the  moneys,  it  is  made  and  becomes  the  duty 
of  the  county  superintendent  within  fifteen 
days  thereafter  to  institute  suit  upon  the  bond 
of  the  trustee  so  in  default;  and  it  is  provided 
that  in  addition  to  the  amount  found  due  the 
judgment  shall  include  a  reasonable  fee  for  the 
plaintiff's  attorney,  and  the  trustee  and  his 
sureties  are  deprived  of  the  benefit  of  valuation 
and  appraisement  laws,  and  of  the  benefit  of 
all  laws  for  the  stay  of  execution. 

The  several  county  superintendents  are  re- 
quired to  give  a  separate  bond  for  the  benefit  of 
the  contractor,  and  if  any  superintendent  fails 
to  give  this  bond  his  office  is  declared  vacant. 

Each  county  superintendent,  within  ten  davs 
after  he  receives  the  quarterly  reports  of  tLe 
trustees,  is  required  to  make  a  full  and  com- 
plete report,  not  to  his  superior  officer,  the  su- 
perintendent of  public  instruction,  but  to  the 
contractor,  of  all  books  sold  and  of  those  still 
unsold  in  the  hands  of  the  trustees,  and,  along 
with  his  report,  to  bear  the  money  in  his  hands 
— the  proceeds  of  the  sales  made  by  the  trus- 
tees. 

To  what  extent  the  county  superintendent 
must  travel  or  the  point  to  which  he  must  (to 
to  make  this  report  the  law  does  not  provide. 
It  must  be,  therefore,  to  the  headquarters  or 
place  of  business  of  the  contractor,  wherever 
that  may  be  (if  be  reports  in  person),  as  the  rule 
is  that  whenever  an  infenor  officer  is  required 
to  report  to  a  superior  he  is  required  to  go  to 
the  headquarters  or  place  of  business  of  his  su- 
perior. It  may  be  that  the  county  siiperiu- 
tendents  can  make  their  reports  to  the  con- 
tractor by  mail  or  express,  and  thus  transmit 
the  moneys  in  their  hands  at  their  own  risk; 
as  to  that  I  am  not  prepared  to  say. 
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If  a  county  superintendent  fails  to  make  the 
report  required  of  him,  or  to  pay  over  the 
money  in  bis  hands,  a  right  of  action  at  once 
accrues  to  the  contractor  upon  his  said  bond, 
and  the  judgment  rendered  is  increased  over 
and  above  the  amount  found  due  to  the  extent 
of  a  reasonable  fee  for  the  contractor's  attor- 
ney, and  is  rendered  without  relief  from  valu- 
ation and  appraisement  laws,  and  without  the 
beuefit  of  all  laws  for  the  stay  of  execution. 
And  if  any  county  superintendent  or  school 
trustee  fails  to  pay  over  the  money  in  his  hands 
when  called  upon  by  the  proper  person,  or  to 
turn  over  unsold  books  received  by  hira,  the 
law  declares  him  guilty  of  the  crime  of  em- 
bezzlement. 

To  me  this  seems  to  be  one  of  the  most  re- 
markable laws  ever  enacted  by  any  legislative 
body,  to  say  the  least  of  i .  It  not  only  creates 
a  monopoly,  but,  in  my  judgment,  as  bard  and 
offensive  one  as  could  well  be  created  by  a  leg- 
islative body. 

Blackstone's  definition  of  a  monopoly  is  as 
follows:  *'A  monopoly  is  an  institution  or  al- 
lowance from  the  sovereign  power  of  the  State, 
by  grant,  commission  or  otherwise,  to  any  per- 
son or  corporation  for  the  sole  buying,  selling, 
making  orusin?  of  anything  whereby  any  per- 
son or  persons,  bodies  politic  or  corporate  are 
sought  to  be  restrained  of  any  liberty  they  had 
before,  or  hindered  in  their  lawful  trade." 

This  definition  is  accepted  and  adopted  by 
Justice  Field  in  Butchers  Union,  8.  H,  dh  £, 
X.  Co.  V.  Orescent  City,  L.  L,  <&  S.  H.  Co,  111 
r.  S.  746  [28  L.  ed.  585],  and  is  recognized 
everywhere  as  authoritative. 

The  exclusive  privileges  granted  to  the  In- 
diana School-Book  Company  under  the  Legis- 
lative Act  in  question  fall  exactly  within 
Blacksloue's  definition,  and  clearly  and  unmis- 
takably within  the  inhibition  of  the  State  Con- 
stitution. Not  only  is  the  School-Book  Com- 
pany granted  the  exclusive  right  for  the  period 
of  five  years  to  supply  the  common  schools  with 
certain  text- books,  but  local  public  ofl[icers  at 
great  expense  to  the  people  of  the  State,  and,  if 
needs  be,  to  the  neglect  of  their  public  dutie<i, 
are  made  the  agenta  of  the  contractor  to  dis- 
pose of  its  books,  and  placed  under  most  severe 
penalties,  criminal  as  well  as  civil,  in  case  they 
fail  to  perform  the  duties  which,  under  the 
law,  they  owe  to  the  contractor. 

Under  the  severe  and  strict  requirements  of 
this  Act,  any  school  trustee  is  required  invol- 
untarily to  open  up  a  branch  establishment  for 
the  Indiana  School-Book  Company. 

It  is  claimed  by  the  appellant  that  the  law  is 
mandatory  upon  all  the  public  servants  of  the 
State  upon  whom  it  imposes  duties,  and  with 
this  contention  I  agree.  It  is  not  only  manda- 
tory, but  it  is  so  to  that  extent  that,  though  text- 
books from  the  same  plates  from  which  are  is- 
sued the  books  to  be  furnished  bv  the  Indiana 
School-Book  Company  were  placed  in  the 
hands  of  the  trustees,  they  would  not  be  au- 
thorized to  put  them  on  sale  to  be  used  in 
the  schools,  for  the  law  and  the  contract  en- 
tered into  between  the  School-Book  Company 
and  the  Stale  grants  to  the  company  the  privi- 
lege of  furnishing  the  books,  and  this  means 
all  the  books,  and  places  the  duty  upon  the 
trustees  of  carrying  out  the  promises  of  the 
State:  and  should  the  trustees  sell  books  be- 
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longing  to  other  persons,  and  allow  them  to  b& 
used  in  the  schools,  the  promises  of  the  Stat» 
would  be  broken. 

I  purposely  omit  the  word  "obligation"  but 
use  the  word  "promise"  because,  under  the- 
arrangement,  I  do  not  think  the  State  has  obli- 
gated itself.  But,  to  pass  on,  the  State  having 
promised  the  School-Book  Company  that  it 
should  have  the  privilege  of  furnishing  all  the 
books,  in  my  judgment  the  promise  of  the  State- 
is  broken  if  the  school  trustees  allow  book» 
purchased  anywhere  to  be  used  in  the  schools, 
except  through  them  as  the  agents  of  the 
School  Book  Company. 

The  law  requires  the  trustee  to  certify  the 
number  of  books  the  schools  of  his  township- 
need,  for  which  a  requisition  is  made,  and 
these  books  are  placed  in  the  hands  of  the  trus- 
tees; and  out  of  the  books  so  furnished  the  con- 
tractor is  entitled  to  have  all  the  children  sup- 
plied, and,  if  more  are  needed,  that  a  further 
requisition  be  made. 

It  was  evidently  the  intention  of  the  General 
Assembly  that  the  books  required  for  the 
schools  should  be  furnished  by  the  contractor 
as  provided  for  in  the  Act.  Otherwise  some 
provision  would  have  been  made  giving  to  tlie 
patrons  an  opportunity  to  get  books  elsewhere 
of  the  same  series.  The  law  grants  such  priv- 
ileges and  immunities  to  the  Indiana  School* 
Book  Company  as  were  evidently,  in  my 
judgment,  intended  to  be  inhibited  by  the  Con- 
stitution, and  cannot  be  upheld  (if  that  would 
remove  the  objections  to  it)  on  the  ground  that 
it  falls  within  the  police  power  of  the  State  a» 
a  law  to  improve  the  sanitary  condition  of  the 
public  or  to  protect  it  against  immorality.  In- 
deed, this  is  not  seriously  contended. 

The  Act  in  question  must  stand  upon  g  1^ 
art.  8,  of  the  State  Constitution,  which  reada 
as  follows:  "  Knowledge  and  learning  gener- 
ally diffused  throughout  a  community  bein^ 
essential  to  the  preservation  of  free  govern- 
ment, it  shall  be  the  duty  of  the  General  As- 
sembly to  encourage,  by  all  suitable  means, 
moral,  intellectual,  scientific  and  agricultural 
improvement,  and  to  provide  by  law  for  a  gen- 
eral and  uniform  system  of  common  schools, 
wherein  tuition  shall  be  without  charge  and 
equally  open  to  all." 

But  this  constitutional  provision  must  be 
construed  with  other  constitutional  provisions, 
and  in  the  light  of  the  Federal  Constitution; 
and  I  claim  when  it  is  so  construed,  exclusive 
privileges  and  immunities  cannot  be  granted  by 
the  Legislature  to  one  citizen,  or  to  a  class  of 
citizen.*,  under  tbe  pretense  of  building  up  or 
providing  for  a  general  school  system,  it  is 
wholly  unnecessary  to  the  maintenance  of  a 
general  and  uniform  system  of  common  schools 
that  exclusive  privileges  and  immunities  be 
granted  to  any  citizen  or  class  of  citizens,  and 
nothing  of  the  kind  was  ever  contemplated  by 
the  framers  of  the  Constitution. 

But  it  is  contended  that  the  exclusive  right 
to  supply  the  common  schools  with  text-l)ooka 
was  sold  to  the  lowest  bidder,  and  as  an  oppor- 
tunity was  then  offered  to  all  persons  who  de- 
sired to  bid  and  compete  for  the  privilege,  that 
the  right  which  the  School-Book  Company 
claims  to  have  acquired  is  free  from  all  the  ele- 
ments of  a  monopoly.  The  argument  is  falla- 
cious and  unsound. 
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The  modus  operandi  by  wbicb  tbe  General 
Assembly  fcraots  to  a  citizen  or  class  of  citizens 
privileges  and  immunities  which  on  tbe  same 
terms  are  not  open  to  all  citizens  is  wholly  im- 
material. It  is  the  thing  done  and  not  the 
manner  of  doin^  it  that  Uiints  the  act  or  trans- 
jiction.  Exclusive  priviles^es  or  immunities 
granted  to  one  or  more  citizens  are  none  the 
less  objectionable,  and  none  tbe  less  within  tbe 
^institutional  inhibition,  because  sold  to  the 
lowest  bidder,  than  if  granted  without  an  op- 
portunity for  competitive  bids. 

I  do  not  controvert  the  proposition  which 
was  sugj^sted  in  argument  by  way  of  illustm- 
lion,  that  if  the  State  desired  to  purchase  any 
number  of  school  books  to  be  delivered  at  once 
or  in  the  future,  or  to  build  a  state  house  or  to 
let  a  contract  for  supplies  for  its  benevolent  in- 
stitutions, that  to  let  tbe  contract  to  tbe  lowest 
bidder  and  best  bidder  would  be  a  very  proper 
thing  to  do.  although  I  apprehend  if  there  was 
no  fraud  the  State  might  go  into  the  market 
and  contract  with  whom  it  pleased,  and  its  con- 
tracts would  be  valid  and  binding.  In  either 
case  there  would  be  no  monopoly,  but  a  simple 
^case  of  bargain  and  sale  as  between  two  nat- 
ural persons.  But  that  is  not  this  case.  Tbe 
State  has  no  interest  in  the  contracts  nor  in  the 
subject  matter  of  the  contracts.  After  the 
requisition  for  tbe  books  upon  tbe  School-Book 
Company  (which  is  a  mere  notice  to  it)  by  the 
superintendent  of  public  instruction,  the  books 
are  shipped  to  the  county  superintendents,  and 
by  them  delivered  to  the  trustees,  by  them  sold 
and  the  money  paid  over  to  the  county  super- 
intendents, and  by  them  paid  over  to  the 
School-Book  Company.  Neither  the  State  nor 
its  officers  has  any  control  over  the  books  at 
any  time  or  place,  nor  anything  to  do  with  the 
proceeds  arif^ing  from  sales,  nor  have  the  local 
officers  any  relations  in  any  way  with  the  State 
or  its  officers.  If  tbe  local  officers  fail  to  do 
their  duty,  all  rights  of  action  for  the  failure 
accrue  to  tbe  contractor.  Until  the  books  are 
sold  they  remain  the  property  of  the  School- 
Book  Company.  If  loss  should  occur  by  fire 
or  otherwise,  it  would  fall  on  the  School-Book 
Company,  unless,  probably,-  if  the  trustee  or 
<x>unty  superintendent,  from  want  of  care,  were 
to  permit  any  of  the  books  to  be  damaged  or 
destroyed,  in  view  of  the  extreme  solicitude 
which  the  law  has  for  tbe  interests  of  the  con- 
tractor, the  loss  would  fall  upon  such  officer, 
notwithstanding  he  is  an  involuntary  agent  of 
the  School  Book  Company. 

But  further  in  this  connection,  until  the 
books  are  sold  to  the  patrons  of  the  school  they 
have  not  been  furnished  to  anyone.  The 
School-Book  Company  has  delivered  them  to 
the  trustee  for  sale  the  same  as  the  manufac- 
turer delivers  his  wares  to  the  middleman  to 
dispose  of  to  the  customer.  Under  this  law 
the  trustee  occupies  the  position  of  middleman 
between  tbe  School-Book  Company  and  the 
patrons  of  the  school.  What  is  it,  then,  which 
tbe  School-Book  Companv  acquired  by  its  so- 
called  contract  with  the  State?  The  privilege 
pure  and  simple,  of  supplying  the  common 
schools  of  the  State  with  text-books,  to  tbe  ex- 
•cluston  of  every  other  person,  natural  or  artifi- 
•cial.  All  other  school-book  publishers  and 
•dealers  are  cut  off  from  furnishing  books  to  be 
used  in  the  schools.    The  patrons,  as  we  have 
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said,  must  purchase  in  the  manner  and  from 
the  dealer  which  under  the  law  has  been  des- 
ignated. The  Slaughter  House  Cases,  found  in 
88  U.  S.  16  Wall,  beginning  with  page  33  [21 
L.  ed.  894],  sustained  tbe  Act  of  tbe  Louiaiana 
Legislature  upon  the  one  ground  that  the  sub- 
ject matter  which  tbe  Act  covered  came  within 
the  police  power  of  the  State;  and  in  the  so 
cases  four  out  of  the  nine  judges  dissented  on 
the  ground  that,  in  their  Judgment,  the  law 
was  unconstitutional. 

In  the  case  of  Butchers  Union,  8.  H,  d^,  L, 
Go.  V.  Orescent  City,  L,  L,  AS.  K  Co.  Ill  U.  S. 
746  [28  L.  ed.  585 1,  the  character  of  the  law  that 
bad  been  sustained  in  the  former  cases  was  again 
before  the  supreme  court,  and  it  was  held  that 
the  power  of  a  Stale  Tjegislature  to  make  m  con- 
tract which  cannot  be  abrogated  or  modified 
does  not  extend  to  subjects  affecting  the  public 
health  and  public  morals,  and  that,  although 
the  law  then  in  question  bad  given  exclusive 
rights  and  privileges  to  the  Butchers'  Union, 
Slaughter  House  &  Livestock  Landmg  Compa- 
ny for  a  period  of  twenty-five  years,  that  the 
liegislature  of  Louisiana  had  power  to  abrogate 
or  modify  the  rights  and  privileges  thus  granted. 

In  that  case  all  of  the  judges  concurred  in 
the  conclusion  reached,  but  four  out  of  nine  ad- 
hered to  their  former  views  that  the  law  was 
unconstitutional  because  it  granted  exclusive 
privileges. 

It  will  hardly  be  conceded  by  the  appellant 
or  the  Indiana  School  Book  Company  that 
the  law  here  in  question  may  be  repealed  or 
modified  by  the  Legislature  so  as  to  abrogate  or 
modify  the  School-Book  Company's  privileges 
acquired  under  the  law.  Upon  the  other  hand, 
the  claim  of  the  School-Book  Company  must 
be,  and  is,  that  its  contract  with  the  State  is  a 
valid  and  binding  contract  under  which  it  has 
acquired  valuable  privileges  which  the  Legis- 
lature cannot  abrogate  or  modify,  and  that  it 
has  acquired  the  exclusive  right  to  furnish  the 
common  schools  with  text-books  for  the  period 
of  five  years;  and  if  the  contract  extended  over 
a  period  of  fifty  years  the  claim  would  be  the 
same  and  would  rest  upon  an  equally  solid 
foundation. 

This  position  may  well  be  assumed  if  tbe  law 
in  question  is  constitutional,  and  tbe  contract 
or  arrangement  which  has  been  entered  into 
binding. 

Authorities  to  support  this  claim  or  position 
are  abundant,  and  among  others  is  the  case  of 
New  Orleans  Gas  Light  Qf.  v.  Louisiana  Light 
A  K  Co.  115  U.  S.  650  [29  L.  ed.  516],  and  tbe 
other  cases  in  the  same  volume  which  immedi- 
ately follow  the  case  named.  But  those  cases 
rest  upon  the  ground  that  the  party  who  ob- 
tains the  privilege  is  acting  in  the  capacity  of 
an  agent  for  the  State,  or  has  undertaken  to 

gcrform  a  public  duty  or  public  service  for  the 
tate,  none  of  which  has  the  Indiana  Scbool- 
Book  Company  undertaken  or  assumed.  The 
State  was  not  proposing,  and  has  at  no  time 
proposed,  to  furnish  the  patrons  of  the  com- 
mon schools  with  text  books,  nor  did  it  owe 
any  duty  in  that  direction;  at  least  if  it  did,  it 
has  been  a  long  neglected  duty. 

I  do  not  say  that  the  State  might  not,  with 
great  propriety,  furnish  school  books  to  the 
patrons  or  the  public  schools,  but  what  I  do 
say  is  that  it  owes  them  no  such  duty. 
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The  position,  therefore,  of  the  Scbool-Book 
Company  under  its  contract  with  the  State  is 
that  of  a  private  corporation  engaged  in  a  pri- 
yate  business  for  private  gain. 

In  Oom.  y.  Bacon,  18  Bush,  210, 26  Am.  Rep. 
189,  the  court  lays  down  the  law  upon  this  sub- 
ject as  I  understand  it  to  be.  "It  is  the  duty 
of  the  government  to  establish  and  maintain 
highways.  Ferries  are  parts  of  highways,  and 
the  government  may  perform  its  duty  in  estab- 
lishing and  maintaining  them  through  the 
Agenc^  of  private  individuals  or  corporations, 
and  such  agencies  are  representatives  of  the 
ffovcmment  and  perform  for  it  a  part  of  its 
functions.  And  in  consideration  of  the  service 
thus  performed  for  the  public  the  government 
may  prohibit  altoj^ther  persons  from  keepioe 
ferries  and  competing  with  those  it  has  licensed. 
The  establishment  of  public  hif^hways  being  a 
function  of  government,  no  person  has  a  right 
to  establish  such  a  highway  without  the  consent 
of  the  government,  and  hence,  in  prohibiting 
unlicensed  persons  from  keeping  a  ferry,  the 
government  does  not  invade  the  right  of  even 
those  who  own  the  soil  on  both  sides  of  the 
stream.  The  owner  of  the  sell  may,  unless  bis 
land  be  regularly  condemned  for  liie  purpose, 
prohibit  any  other  person  from  using  it  as  a 
landing  for  a  ferry;  this  he  may  do  becaase  he 
is  the  owner  of  the  soil.  So  the  government, 
being  chared  with  the  duty  of  establishing 
and  mil  in  taming  ferries,  has  the  exclusive  right 
to  establish  them,  and  may  prohibit  anyone  it 
chooses  from  doing  so,  because  the  establish- 
ment of  a  ferry  without  the  consent  of  the  gov- 
ernment is  an  invasion  of  its  right,  just  as  the 
use  of  the  soil  for  a  ferry  landing  without  the 
consent  of  the  owner  would  be  an  invasion  of 
his  right  of  property. 

"Tlie  Burnbam  County  Agricultural  Society 
is  a  strictly  private  corporation;  it  owes  no  le- 
gal duty  to  the  public;  it  may  hold  fairs  or  not 
as  its  managers  may  decide,  and  is  as  free  from 
the  influence  or  control  of  the  government  as  a 
private  individual,  and  cannot,  therefore,  en- 
loy  any  privileges  which  may  not  be  enjoyed 
by  an  individual. 

"The  effect  of  the  Act,  then,  is  to  restrict 
the  right  of  one  person  to  use  and  enjoy  his 
property  in  a  particular  manner,  that  another 
may  use  his  in  that  manner  to  greater  profit 
than  he  could  if  each  was  left  froe  to  use  his 
own  as  he  pleased. 

"In  this  country,  where  the  right  of  the 
citizen  to  acquire,  hold  and  enjoy  property  is 
guaranteed  by  the  fundamentaJ  law,  it  would 
seem  that  the  statement  of  the  proposition  is 
enough  to  refute  it."  , 

It  was  not  and  is  not  necessary  for  any  pub- 
lisher or  dealer  in  school  books  to  obtain  a 
grant  or  license  from  the  State  to  do  business 
within  the  State.  Any  school-book  publisher 
or  dealer  in  school  books  may  carry  on  his 
business  in  Indiana  the  same  as  may  the  manu- 
facturer of  furniture,  cotton  or  woolen  goods, 
paper  or  any  other  article  or  commodity.  The 
exclusive  privilege  granted  to  the  Indiana 
School-BooK  Company  re.<«tricts  other  school- 
book  publishers  and  dealers  in  the  use  and 
enjoyment  of  their  property  in  a  particular 
manner;  that  is  to  say,  they  are  deprived  of 
the  privilei^  of  dealing  with  the  patrons  of  the 
schools  and  furnishing  them  school  books  for 
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the  use  of  their  children  in  the  schools;  hence 
the  School-Book  Company  is  enabled  to  enjoy 
its  property  to  a  greater  profit  than  it  could  ex- 
cept for  the  monopoly  which  has  been  granted 
to  it. 

But  I  claim  that  it  is  plain  to  be  understood 
from  the  opinion  of  the  learned  jud^e  in  New  Or- 
leans Oastight  Oo,  v.  Lovinana  Light  d  H.  Co.^ 
supra,  that,  had  there  been  at  the  time  the  grant 
was  made  such  a  constitutional  provision  as  we 
have  in  our  Constitution,  in  the  Louisiana  Con- 
stitution, the  law  creating  the  erant  would 
have  been  held  unconstitutional,  and  refer  to 
what  is  said  in  the  opinion,  l)c^inning  on  page 
672  [524]  of  the  volume;  and  I  make  the  same 
claim  for  the  case  of  l/>uisviUe  Qas  Co,  v.  Cit- 
izens OasligM  C^.  115  IT.  S.  683  [29  L.  ed.  510]. 
In  that  case  the  errant  was  upheld  because  the 
Kentucky  Bill  oT  Rights  prohibited  the  grant- 
ing of  exclusive  priviieges  except  in  considera- 
tion of  public  services,  and  the  court  held  that 
the  services  to  be  performed  in  consideration 
of  the  grant  were  public  services. 

But  our  Constitution  makes  no  exception. 
The  provision  is  a  sweeping  one:  "The  (Gen- 
eral Assembly  shall  not  grant  to  any  citizen  or 
class  of  citizens  privileges  or  immunities  which 
upon  the  same  terms  shall  not  equally  belong 
to  all  citizens."  It  is  impossible  for  any  other 
citizen, under  the  law  in  question,  for  five  years, 
upon  any  terms,  and  especially  upon  the  same 
terms,  to  furnish  text-books  to  the  patrons  of 
the  schools  for  use  therein,  even  if  he  had  for 
sale  the  same  series  of  publications. 

Suppose  that  any  citizen  or  class  of  citizens 
were  to  offer  to  enter  into  a  contract  with  the 
State  upon  the  same  terms  as  provided  in  the 
contract  with  the  Indiana  School-Book  Com- 
pany, and  that  his  or  their  books  be  placed  in 
the  hands  of  the  county  superintendents  or  trus- 
tees for  sale,  could  the  State  enter  into  any 
such  contract  or  grant  the  same  privilenrcs  un- 
der this  law?  Certainly  not.  See  Citizens  Gas 
A  Min,  Co.  y.  Elwood,  114  Ind.  832,  14  West. 
Rep.  92:  Soon  Hing  v.  Crowley,  113  U.  S.  709 
[28  L.  ed.  1147];  Dent  v.  West  Virginia,  129 
tr.  S.  121  [82  L.  ed.  6251;  Minneapolis  dt8t,  U 
B.  Co,  V.  Beckwith,  129  U.  S.  26  [82  L.  ed.  5»5]. 

But  to  return  to  the  contract  once  more.  I 
insist  that  if  the  law  were  unobjectionable  on 
constitutional  grounds,  under  its  provisions  no 
valid  and  bindmg  contract  could  be  made,  and 
hence  none  has  l^n  made. 

It  is  common  law  that  without  mutuality  be- 
tween the  parties  there  can  be  no  contract. 
There  must  be  obligations  on  both  sides  or 
there  is  no  enforceable  contract.  This  is  so 
well  understood  that  I  do  not  feel  called  upon 
to  cite  authorities. 

Now,  the  contract  in  question  is  one  to  for- 
nish  school  books,  not  to  the  State,  but  to  the 
patrons  of  the  schools.  The  contract,  as  we 
have  already  said,  and  which  will  not  t»e  con- 
troverted, is  with  the  State  and  not  with  the 
patrons.  The  patrons  are  under  no  legal  obli- 
gation to  buy  the  books;  they  may  be  compelled 
to  do  so  or  ieep  their  children  out  of  the  public 
schools;  but  this  is  a  question  of  parental  duty, 
and  not  a  legal  obligation. 

The  law  expre^isly  stipulates  for  the  State  that 
it  assumes  no  legal  liability.  Then  we  inquire. 
Where  is  the  legal  obligation  on  the  side  of  the 
Stale?    In  what  does  the  mutuality  of  the  eon- 
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tract  coDsiBt?  There  is  no  legal  obligation  to 
the  School-Book  Company  from  anyone.  But 
It  may  be  said  that  the  School-Book  Compeny 
obtains  the  privilege  of  patting  its  books  on  safe 
to  the  patrons  of  its  schools  to  the  eiclusion  of 
any  other  person,  and  the  services  of  the  county 
superintendents  and  trustees  to  sell  if  anyone 
wishes  to  buy;  but  it  is  left,  after  all,  discre- 
tionary with  the  State  whether  it  will  comply 
with  its  part  of  the  engagement,  and  if  it  does 
not,  it  is  expressly  prodded  that  it  is  not  liable 
for  such  failure. 

In  the  first  place,  under  the  law,  the  School- 
Book  Company  was  required  to  enter  into  bond 
that  if  awarded  the  contract  it  would  enter  into 
a  satisfactory  contract;  but  the  law  does  not 
provide  that  a  bond  shall  be  given  for  the  per- 
formance of  the  contract.  An  action  for  its  de- 
fault in  performing  the  conditions  of  the  con- 
tract must  be  brought  on  the  contract,  against 
the  School-Book  Company.  We  inquire,  Who 
is  damaged  by  the  default,  and  what  the  meas- 
ure of  damages?  The  State  is  not  damaged,  for 
it  purchased  no  books  from  the  company,  and 
expressly  stipulated  against  liability  to  the  com- 
pany. The  patrons  of  the  schools  are  not 
damaged,  for  the  School-Book  Company  had 
no  contract  with  them  and  they  are  under  no 
obligations  to  purchase  its  books.  And  if  it 
were  possible  to  find  one  to  whom  the  book 
company  is  bound  to  respond  in  case  of  its  de- 
fault in  the  performance  of  the  contract  I  im- 
agine that  it  would  be  a  little  troublesome  to 
ascertain  the  measure  of  damages. 

I  am  aware  that  there  is  a  class  of  contracts 
where  a  valid  contract  may  be  entered  into  by 
one  of  the  parties  for  the  benefit  of  a  third 
person,  but  the  contract  under  consideration 
does  not  belong  to  that  class.  Here  no  obliga- 
tion is  entered  into  to  perform  any  particular 
%ct  or  duty  for  the  benefit  of  any  third  person. 

But  I  further  claim  that  if  it  is  conceded  that 
the  contract  is  valid  and  enforceable,  the  rule 
cum  oners  does  not  apply  to  the  county  super- 
intendents and  trustees  in  performin^'the  duties 
required  of  them  by  the  law  in  question .  Why 
do  I  make  this  assertion?  For  the  reason  that 
the  duties  which  the  law  throws  upon  the 
county  superintendents  and  trustees  are  not 
public  duties.  The  law  makes  them  merely 
the  agents  of  the  School-Book  Company  to  dis- 

Ce  of  its  wares.  As  we  have  already  said,  the 
ks  are  shipped  to  these  officers  direct  from 
the  contractor,  and  when  sold  the  money  is  re- 
turned directly  to  it.  The  property  belongs  to 
the  contractor  until  disposed  of  to  the  patrons 
of  the  schools.  With  the  books  and  the  busi- 
ness transaction  which  places  them  on  the 
market  and  finally  returns  the  proceeds  to  the 
owner  the  State  nor  the  public  have  anything 
to  do. 

It  is  an  anomaly  to  say  that,  while  engaged 
in  transacting  the  business  of  a  private  corpo- 
ration solely  for  its  private  gain,  the  trustees 
and  county  superintendents  are  serving  the 
people.  They  are  the  simple  agents  of  the  pri- 
vate corporation,  and  it  is  be^ginp^  the  question 
to  assume  that  they  are  pertorming  the  duties 
of  public  officere. 

This  brings  me  to  a  consideration  of  the 
question  of  the  right  of  the  people  in  the  several 
nilxli visions  of  the  State  to  manage  the  local 
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detaib  of  their  schools  as  they  have  a  right  U> 
do  in  other  local  affain. 

Most  certainly  the  public  schools  in  which  a 
majority  of  the  children  and  youth  of  the  State 
must  begin  and  finish  their  education  is  not,  of 
all  local  affairs,  the  one  of  least  importance. 
When  the  territory  now  comprising  our  State 
was  given  a  territorial  government,  and  fron^ 
that  time  down  to  the  present,  township  and 
county  sulxli visions  have  existed.  And  fron» 
the  year  1824  until  the  year  1852,  the  congres- 
sional townships  had  a  corporate  existence  for 
school  purposes;  and  from  the  year  1862  to  the 
present,  the  civil  townshina  of  the  State  have 
been  incorporated  as  school  townships. 

And  during  aU  this  tinie  the  people  of  the 
school  townsnips,  whether  congressional  or 
civil  townships,  have  controlled  the  local  details- 
of  their  common  schools,  and  this  included  the 
books  which  should  be  used  in  the  schools,  a» 
well  as  other  matters,  and  never,  until  the  law 
now  under  consideration,  has  the  Le^lature 
assumed  to  interfere  with  these  local  privileges. 

The  Act  of  1877  organized  a  county  board  of 
education,  with  power  to  select  and  adopt  the 
text- books  which  should  be  used  in  the  achoola 
of  the  county.  This  board  was  composed  of 
the  county  superintendent,  the  trustees  of  the 
different  townships,  and  the  chairman  of  the 
board  of  trustees  of  each  town  and  city  in  the 
county.  In  this  board  the  people  of  erery 
township,  throufi^h  their  trustee,  had  a  voice, 
and  after  the  books  were  adopted  any  person  or 
persons  had  a  perfect  right  to  go  into  the  county 
and  sell  to  the  patrons  of  the  schools  any  of  the 
books  adopted,  and  the  patrons  of  the  schools 
might  purchase  tbe  books  from  whomsoever 
they  could,  for  cash,  on  time  or  in  any  other 
manner. 

In  my  judgment  the  Act  in  question  deprives' 
the  people  of  the  school  townships  of  tbe  State 
of  an  important  local  privilege  or  right,  and  on 
that  ground  ou^ht  not  to  be  upheld.  But  as 
this  question  has  so  recently  and  thoroujzhljr 
been  gone  over  by  this  court,  I  do  not  desire  ta 
do  more  than  cail  attention  to  what  has  beei» 
decided. 

In  State  v.  Denny,  118  Ind.  898,  4  L.  R.  A. 
79,  this  court,  by  Coffey,  J,,  said:  "It  i9 
therefore  perfectly  apparent  from  the  Constitu- 
tion itself  that  it  was  framed  with  reference  to 
then  existing  local  governments  of  counties, 
towns,  townships  ana  cities.  Did  the  people,, 
then,  in  the  adoption  of  the  Constitu  ion,  sur- 
render theriorhtof  local  self-government  which 
they  at  that  time  possessed?  Judge  Cooley,  in 
tbe  case  above  cited,  said:  'The  State  may 
mould  local  institutions  according  to  its  viewa 
of  policy  or  expediency;  but  local  government 
is  a  matter  of  absolute  right  and  the  State  can- 
not take  it  away.'" 

It  is  true  that  §  1,  art.  8,  of  the  State  Consti- 
tution, supra,  made  it  tbe  duty  of  the  Legisla- 
ture to  create  a  general  and  uniform  system  of 
common  schools,  but  it  never  was  contemplated' 
by  tbe  framersof  the  Constitution,  and  no  such- 
construction  can  reasonably  be  placed  upon  the 
said  section,  that  the  Legislature  could  or  would* 
assume  to  control  the  local  alFnirs  and  details  of 
tbe  schools.  The  creation  of  a  general  system 
is  one  thing,  and  the  control  of  such  mattera  a» 
pertain  to  that  general  system,  and  which  arft 
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purely  local  to  the  people  of  the  school  town- 
ships is  another  and  very  difFereat  thing.  Ap- 
plying the  principle  as  enunciated  by  Judge 
'Oooley  in  the  quotation  above,  the  Legislature 
may  mould  the  system,  but  the  local  govern- 
ment of  the  schools  exists  as  an  absolute  right. 
The  State  may  declare  how  the  schools  sbafl  be 
governed,  teachers  elected  and  the  branches  to 
ue  taught  therein,  but  the  local  control  and 
management  of  the  schools  must  be  left  with 
the  people  of  the  districts  and  townships,  or 
their  local  representatives. 

What  would  be  thought  of  a  law  enacted  by 
the  Legislature  appointing  a  state  board  of 
^commissioners  to  take  charge  of  the  schools  in 
«11  their  details? 

See  the  individual  opinion  in  the  case  last 
«bove  cited.  State  v.  Denny,  118  Ind.  440, 4  L. 
R  A.  65,  and  EvanwiUe  v  State,  118  Ind.  426, 
4  L.  R  A.  93. 

In  EMndon  v.  Sehenek,  103  Ind.  818,  the 
•court  said:  *'  It  is  possible,  and  only  possible, 
to  build  up  an  efficient  system  by  leaving  local 
-flchool  matters  under  proper  general  laws  to 
the  people  of  the  different  localities.  The 
Legislature  very  clearly  realized  the  fact,  and 
the  law  challenged  ia  an  expression  of  their 
judgment  and  that  of  the  people,  for  it  has 
-atoc^  unquestioned  for  more  than  eighteen 
years.  >Ve  do  not  affirm  that  this  long  acqui- 
escence in  the  law  establishes  its  constitution- 
ality, but  we  do  affirm  that  it  supplies  a  strong 
reason  in  support  of  our  proposition  thai  the 
enlp  way  in  which  a  great  and  ef^cient  common- 
4chool  system  canheiuccessfuUy  maintained  is  to 
intrvLSt  to  tlie  people  of  the  locahties,  by  general 
laws,  the  government  of  local  school  affairs. 
<The  italics  are  my  own.)  The  provision  that 
the  Legislature  shall  provide  by  law  for  a  gen- 
eral and  uniform  system  of  common  schools 
does  not  mean  that  the  Legislature  must,  di- 
rectly, and  by  statute,  levr  all  taxes  for  each 
locality,  nor  that  they  shall  presGrit)e  rules  for 
every  school  district  in  the  State.  Where  the 
right  of  local  government  is  conferred  upon  all 
Mhool  subdivis'ons  upon  the  same  terms,  there 
is  nothing  special,  nor  is  there  any  break  in  the 
line  of  uniformity.  ...  It  would  be  utterly 
impossible  for  the  Legislature  to  do  more  than 
provide  by  law  for  a  general  and  uniform  sys- 
tem of  common  schools,  for  they  could  not 
prescribe  the  details  for  the  government  of 
•each  school  district,  for  this  would  require 
them  to  determine  the  size  of  the  school-houses, 
the  character  of  the  appliances  and  furniture, 
the  quantity  of  fuel  that  should  be  consumed, 
the  number  that  should  be  employed,  and,  in- 
deed, to  make  provision  for  the  purchase  of 
the  smallest  things  needed  for  use  in  the 
schools,  down  to  the  chalk  used  in  the  black- 
board exercises. 

"The  people  never  meant  that  the  Legisla- 
ture should  undertake  to  do  such  an  impracti- 
x^able  thing;  all  they  meant  was  that  the  system 
ahould  be  general  and  uniform  in  the  sense 
that  its  privileges  and  benefits  should  be  ex- 
tended upon  the  same  terms  and  conditions  to 
All  the  school  districts  of  the  State,  and  their 
meaning  is  well  explained  in  their  Constitution. 
When  the  Legislature,  by  a  general  law,  left 
the  local  school  government  upon  the  same 
terms  and  conditions  to  all  the  school  districts 
<of  the  State  of  like  character  and  conditions, 
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they  did  provide  by  law  for  a  general  and  uni- 
form system,  and  have  so  obeyed  the  people." 

This  case  clearly  recognizes  the  right  of  local 
self-government  in  the  control  and  manaj^- 
ment  of  the  public  schools,  and  agrees  with 
what  I  have  said  already  as  to  what  is  to  be 
understood  as  a  general  school  system  under 
the  Constitution,  and  is  in  line  with  the  un- 
broken practical  construction  of  the  people  of 
the  State  from  the  organization  of  the  state 
government. 

But,  I  inquire,  if  the  present  law  can  be  up- 
held, why  may  not  the  Legislature  provide  by 
law  that  all  school-houses  which  the  districts 
may  be  called  upon  to  build  for  the  following 
period  of  five  years  or  more  should  be  let, 
through  the  state  board  of  education,  to  the 
lowest  and  best  bidder,  and  in  the  same  way 
all  chalk  for  bhickboard  exercises  furnished  to 
the  patrons  of  the  schools  in  the  same  way, 
and  the  school  trustees  required  to  superintend 
the  buildine  of  the  school-houses  and  the  dis- 
tribution oi  the  chalk  among  the  patrons  for 
the  benefit  of  the  contractors?  This  would 
have  the  effect  to  make  the  school  system  more 
general  and  uniform. 

In  EvansviUe  y.  State,  supra,  I  said,  speak- 
ing for  myself  and  not  for  toe  court,  tliat  prac- 
tical construction  was  of  very  little  consequence 
when  what  had  been  done  was  in  violation  of 
a  plain  constitutional  provision,  and  I  am  of 
that  opinion  still. 

But  local  control  of  the  common  schools  by 
the  people  of  the  townships  is  in  violation  of 
no  provision  of  the  Constitution,  but  in  har- 
mony with  the  spirit  and  letter  of  «.  mt  instru- 
ment. 

From  the  year  1824  to  the  passage  of  the  Act 
of  1889,  the  people  of  the  districts  and  school 
townships  have  had  unbroken  control  of  their 
local  school  affairs,  including  the  adoption  and 
purchase  of  text  books,  without  any  claim  by 
the  Legislature  that  it  had  the  power  to  de- 
prive them  of  any  of  these  privileges. 

In  the  individual  opinion  to  which  we  have 
referred  it  is  said:  "  Continued  and  uniform 
exposition  broken  by  this  Act  for  the  first  time 
in  the  whole  history  of  our  State  supports  the 
views  of  a  majority  of  the  court  upon  the  ques- 
tion of  the  rignt  of  the  citizens  of  a  political 
corporation,  such  as  a  county,  township  or 
city,  to  choose  their  own  local  officers.  The 
essential  and  abiding  principle  of  local  self- 
government  supports  it  The  rule  that  the 
people  whose  property  is  liable  for  municipal 
debts  should  choose  those  to  whom  they  will 
intrust  the  management  of  their  local  affairs 
yields  it  support. 

"  The  rule  that  the  Constitution  recognizes 
the  principle  that  the  people  of  a  locality  dEin 
govern  themselves  honestly  and  intelligently 
without  the  direct  guardianship  of  the  persons 
representing  the  State  at  large  gives  it  support 
of  no  uncertain  character." 

With  what  force  the  foregoine  language 
comes  to  the  law  in  question,  whereby  the  Leg- 
islature has  assumea  to  appoint  a  board  of 
commissioners,  with  power,  not  only  to  say  to 
the  people  the  particular  series  of  text-booka 
which  their  children  shall  carry  to  school,  bat 
from  whom  they  shall  purchase  them,  the  price 
to  be  paid  and  the  manner  of  payment  I 

The  case  of  Hovey  v.  State,  110  Ind.  886,  bj 
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.«  majority  of  the  court  was  affirmed  solely  on 
the  ground  of  practical  construction  in  the  ap- 
pointment of  trustees  for  the  benevolent  insti- 
tutions, and  yet  there  had  been  no  such  uni- 
formity nor  so  long  continued  as  has  been  the 
<saae  with  the  people  of  the  local  school  subdi- 
▼isions  in  the  local  government  of  their  schools, 
including  the  adoption  and  purchase  of  their 
text  books. 

My  judgment  is  that  the  law  is  in  violation 
of  the  Constitution,  and  that  it  is  invalid  for 
other  reasons  which  I  have  stated. 

For  the  reasons  given,  1  dissent  from  the 
•conclusion  reached  by  a  majority  of  the  court. 


Ellen  WHITE,  Appt, 

CHICAGO,  ST.  LOUIS  &  PITTSBURGH 

R.  CO. 

<....Ind.....) 

1.  The  buildings  by  a  railroad  oompanj' 
of  a  side  track  in  a  street  aJoug  and  upon 
wbioh  it  has  a  rig-ht  of  way  and  has  a  gingle 
track  in  operation  constitutes  no  additional  bur- 
den upon  property  abutting  upon  the  street  for 
which  damages  may  be  recovered  by  its  owner, 

.  where  the  statutes  enabled  the  company  to  locate 
its  tracks  upon  the  street  and  to  appropriate  a 
right  of  way  six  rods  wide,  and  it  gave  notice 
that  Its  appropriation  would  be  made  *in  as  full 
and  ample  and  perfect  a  manner  as  may  be  re- 
quired*^ for  railroad  purposes,  and  it  paid  the  as- 
eessed  damages,  which  were  duly  accepted. 

9.  A  Judfi^ent  will  not  be  reversed  fbr 
error  in  a  conclnsion  of  la^r  stated  by  the 
lower  court  if  a  proper  Judgment  is  rendered  up- 
on the  facts  found  by.lt. 

(February  0, 1800L) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Circuit  Court  for  Cass  County  in  favor  of 
defendant  in  an  action  to  recover  damages  for 
the  construction  by  defendant  of  a  railroad 
track  upon  a  public  street  in  front  of  plaintiff's 
property.    Affirmed. 

The  case  sufficiently  appears  in  the  opinion. 

Meurs.  Fansler  ft  Shaifirej'  and  Ifelson 
A  Myers  for  appellant. 

Mes»n,  N.  O.  Ross  and  Georg^e  £•  Ross 
for  appellee. 

Olds*  J,,  delivered  the  opinion  of  the 
court: 

The  appellee  is  the  owner  of  a  railroad  run- 
ning on  and  over  Canal  Street  in  the  City  of 
Logansport.  Said  street  is  sixty  feet  wide  and 
the  main  track  of  said  railroad  as  originally 
built  and  ever  since  maintained  is  located  along 
the  center  of  said  street.  Appellant  is  the 
owner  of  a  lot  abutting  and  fronting  on  the 
south  side  of  said  street  upon  which  is  situated 
a  dwelling-house  in  which  she  resides,  and  her 
onlv  means  of  ingress  and  egress  to  and  from 
Mid  lot  is  from  said  street. 

After  the  construction  of  the  main  track  of 
said  railroad  the  defendant  Company,  without 
any  permission  of  the  owner  of  said  lot,  and 
without  any  proceedings  to  condemn  the  street 
for  the  use  of  said  Company,  except  the  orig- 

^LRA. 


inal  proceedings  when  the  road  was  construct* 
ed^  built  a  second  track  or  side  track  along 
said  street,  along  and  upon  the  south  half  of 
said  street,  south  of  the  main  track,  in  front  of 
the  said  plaintiff's  lot  and  residence,  and  haa 
for  several  years  maintained  and  used  the 
same. 

The  appellant  brings  this  action  for  damages 
sustained  by  reason  of  the  building  and  usine 
of  said  extra  or  side  track  upon  the  south  half 
of  said  street  in  front  of  her  lot.  She  alleges 
the  facts  in  her  complaint  and  asks  for  damages 
sustained. 

Issues  were  joined  and  atrial  had  by  the  court 
without  the  intervention  of  a  jury,  resulting  in 
finding  and  judgment  in  favor  of  the  defend- 
ant below,  the  appellee.  Upon  proper  request 
the  court  found  the  facts  specially  and  stated 
its  conclusions  of  law.  The  appellant  excepts 
to  the  conclusions  of  law  as  stated  by  the  court; 
also  moves  for  ludgment  in  her  favor  on  the 
facts  found,  which  motion  is  overruled  and 
the  ruling  assigned  as  error.  The  findings  of 
facts  and  conclusions  of  law  as  stated  by  the 
court  are  as  follows: 

Findings  of  facts— The  court  having  been 
requested  by  the  parties  to  find  the  facts,  with 
the  conclusions  of  law  thereon,  with  the  view 
of  excepting  to  the  decision  of  the  court  upon 
the  questions  of  law  involved  in  the  trial,  finds 
the  following  facts,  to  wit: 

First.  The  court  finds  that  the  plaintiff  is  the 
owner  in  fee  simple  of  lot  4,  of  James  A.  Tay- 
lor's Addition  to  the  City  of  Logansport,  Cass 
County,  Indiana;  that  she  acquired  titie  thereto 
on  the  4th  day  of  January.  1870,  remotely 
through  said  Taylor,  and  has  had  possession 
thereof  ever  since,  and  up  to  the  present  time, 
and  that  said  lot  is  a  part  of  two  lots,  on  the 
south  side  of  Canal  Street,  and  opposite  lotA  18 
and  19,  and  was  owned  by  said  Taylor  in  fee 
simple  during  the  months  of  June  and  July, 
1859,  and  until  after  January.  1863. 

Second.  That  on  the  9th  day  of  June,  1859, 
the  Toledo,  Logansport  &  Burlington  Railroad 
Company  filed  in  the  office  of  the  clerk  of  the 
Cass  Circuit  Court  the  instrument  of  appropria- 
tion, to  wit: 

To  All  Whom  it  May  Concern,  Take  Notice: 

The  Toledo,  Logansport  &  Burlington  Kail- 
road  Company,  a  corporation  duly  organized  in 
pursuance  of  the  General  Railroad  Law  of  the 
State  of  Indiana,  approved  May  11,  1852,  for 
the  purpose  of  constructing,  maintaining  and 
operating  a  railroad  within  the  State  of  Indi- 
ana, agreeable  to  its  articles  of  association,  has 
located  the  line  and  route  of  its  said  railroad  over 
and  across  the  lands  and  premises  hereinafter 
mentioned  and  described,  and  that  said  Com- 
pany intends  to  and  does  hereby,  under  and 
pursuant  to  the  provisions  of  law,  appropriate 
the  rights,  interests,  lands  and  premises  herein- 
after aescribedfor  the  purpose  of  constructinff, 
operating  and  maintaining  its  said  railroad. 
Said  Company  not  having  agreed  with  the 
owners  of  the  lands  touching  the  damages 
which  may  be  pustained  by  them,  by  reason 
of  the  construction  of  the  same,  or  for  the 
lands,  interests  and  real  estate  thereby  appro- 
priated as  aforesaid,  to  the  end  that  appraisers 
may  be  appointed  to  assess  said  damages,  if 
any  may  be  by  them  stistained,  does  hereby  file 
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these  articles  of  appropriation  describing  the 
interests  and  rights  to  be  appro{)riated,  to  wit: 
(describing  certaiD  lands).  Also  in  and  through 
Canal  Street  in  the  City  of  Lopransport,  Cass 
County,  Indiana,  so  far  as  said  Company  may 
be  legally  liable  for  damages  to  the  owners  of 
lots  and  parts  of  lots  on  either  side  of  said 
street,  who  are  as  follows,  to  wit:  James  A. 
Taylor,  as  the  owner  of  two  lots  on  the  south 
side  of  Canal  Street,  opposite  lots  18  and  19, 
such  appropriation  to  include  the  right  of  said 
Company  to  take  materials  for  the  construe* 
tion  and  repair  of  said  railroad  at  any  point 
within  fifty  feet  of  the  center  of  said  railroad, 
except  along  said  street,  with  the  right  of  way 
over  said  tracts  of  land  sufficient  to  enable  said 
Company  to  construct  and  repair  said  road, 
and  the  right  to  conduct  water  by  aqueducts, 
and  the  right  to  make  drains  and  to  have 
and  to  hold  said  rights,  interests  and  privileges 
to  the  use  of  said  Company  so  long  as  the  same 
shall  be  required  for  the  uses  and  purposes  of 
said  road,  in  as  full  and  ample  and  pierfect  a 
manner  as  may  be  required  for  that  puipose, 
—reference  being  had  to  the  map  and  surveys 
of  the  engineers  of  said  Company  showing  the 
line,  route  and  location  of  said  railroad,  and  to 
Uie  certificate  of  location  attached  thereto,  and 
being  part  thereof,  filed  in  the  office  of  the 
clerk  of  the  Cass  Circuit  Court,  for  a  more  par- 
ticular description  of  the  said  tracks  and  par- 
cels of  land  so  taken  and  rights  and  interests 
so  appropriated  by  said  Company  for  the  pur- 
poses aforesaid. 

In  witness  whereof,  the  said  Company  has 
caused  these  presents  to  be  signed  by  their  pres- 
ident, this^lst  day  of  June,  1859. 

D.  M.  Dunn,  President. 

A  copy  of  the  map  and  survey  of  the  line  and 
route  of  the  location  of  said  railroad  is  attached 
hereto  as  a  part  of  said  instrument  of  ap- 
propriation, and  marked  "A." 

That  on  the  29th  day  of  June.  1859,  the  fore- 
going instrument  of  appropiiation  was  served 
on  James  A.  Taylor,  by  the  delivery  to  him  of 
a  copy  thereof,  and  on  the  first  day  of  July, 
1859,  the  judge  of  the  court  of  comuion  pleas  m 
vacation  appointed  three  disinterested  free- 
holders of  said  county  appraisers,  to  assess  the 
damages  that  said  Taylor  mi^ht  sustain  by 
reason  of  said  appropriation.  That  afterwards, 
on  the  4tb  day  of  July,  1859,  said  appraisers 
made  their  appraisement  and  filed  it  in  the  ofiSce 
of  the  clerk  of  said  county,  in  which  they  gave 
and  assessed  in  favor  of  said  Taylor,  as  the 
damage  he  would  sustain  as  the  owner  of 
said  lots  by  such  appropriation,  the  sum  of  $100, 
which  sum  was  afterward,  on  the  10th  day  of 
October,  1859.  paid  to  and  accepted  by  him  as 
and  for  his  said  damage. 

Third.  That  during  the  years  1859  and 
1860  said  Toledo,  Logansport  &  Burlington 
Railroad  Company  completed  said  railroad  by 
building  a  single  track  along  Canal  Street, 
near  ihe  center  of  the  street,  so  that  cars 
could  run  over  the  same,  and  that  it  has  been 
used  and  operated  as  a  railroad  ever  since, 
and  is  now  so  used,  and  that  the  defendant  is 
and  has  been  since  April  2,  18^8,  the  owner  of 
and  opiating  the  same  as  the  remote  vendee 
of  said  Toledo,  Logansport  &  Burlington  Bail- 
road  Company; 
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Fourth.  That  the  plat  hereto  attached,, 
marked  **B,'*  is  a  correct  representation  of  said 
railroad  tracks  of  the  defendant  as  used  andi 
operated  on  the  2d  day  of  April,  1883,  when  it 
first  commenced  operating  said  road,  and  as  it 
has  remained  ever  since,  through  Canal  Street 
in  front  of  the  plaintiff's  property.  That  the  lot 
marked  "4"  on  the  south  side  of  Canal  Street 
represents  the  plaintiff's  lot,  and  so  much  of  it 
as  is  marked  with  diagonal  lines  represents  her 
dwelling  thereon.  That  the  north  red  line- 
represents  the  original  main  track  of  said  rail- 
road, the  south  rail  of  which  is  twenty-nine- 
feet  north  of  the  north  line  of  the  plaintiff's  lot^ 
and  said  Canal  Street  is  sixty-six  feet  wide. 

That  the  south  red  line  represents  a  side  track, 
that  was  put  in  and  constructed  where  it  now  is 
in  the  year  1871,  by  the  remote  grantors  of  the 
defendant,  without  other  or  further  condemna- 
tion or  appropriation  proceedings  than  herein- 
before mentioned,  and  without  the  consent  of  the 
plaintiff,  and  she,  at  the  time,  made  objections 
to  the  men  eneaged  in  the  work,  and  it  was  ex- 
tended from  Third  Street  to  a  point  nearly 
opposite  the  east  line  of  lot  number  21  as- 
marked  on  said  plat,  the  east  end  being  desig- 
nated by  a  small  black  mark  or  line  at  right 
angles  with  the  red  line.  That  in  the  year  1882, 
and  before  this  defendant  owned  or  had  pos- 
session of  said  road,  said  south  track  was  ex- 
tended to  the  shops  connected  with  said  road,, 
a  distance  of  about  one  mile,  and  since  thai 
time  has  been  ufed  as  a  track  for  trains  going 
east,  and  the  north  track  for  trains  going  west. 

That  the  ends  of  the  ties  are  fourteen  feet  and 
the  south  rail  of  the  south  track  fifteen  feet  and 
two  inches  north  of  the  north  line  of  the  plain- 
tiff*s  lot,  and  that  the  distance  between  the 
center  lines  of  the  north  and  south  tracks  above 
mentioned  is  twelve  feet  and  two  inches. 

Fifth.  That  at  the  time  said  side  track  was 
constnicted  in  the  year  1871,  tlie  Columbus, 
Chicago  &  Indinna  Central  Railway  Company 
was  the  owner  of  said  railroad. 

That  under  an  order  and  decree  of  fore- 
closure of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana  said  railroad,  with 
all  things  thereto  appertaining,  was  sold,  and 
on  ihe  21st  day  of  February.  1883,  was  con- 
veyed to  William  L.  Scott,  Charles  J.  Osbom 
and  John  S.  Kennedy,  who,  on  the  17th  day  of 
March  of  the  same  year,  conveyed  the  same  ta 
the  defendant:  and  that  on  the  2d  day  of  April, 
18S3,  the  defendant  took  possession  of  said 
railroad  and  has  operated  it  ever  since,  and  has 
maintained,  kept  up  and  used  said  aide  track 
ever  since. 

Sixth.  That  the  rails  and  ties  of  said  side 
track  are  and  have  been  ever  since  the  2d  day 
of  April,  lb8d,  from  six  to  seven  inches  above 
the  grade  and  surface  of  said  Canal  Street  in 
the  front  of  plaintiff's  property;  and  that  by 
reason  of  the  construction  and  maintenance  of 
said  side  track  the  plaintiff  has  been  interrupted 
in  the  use  of  said  street,  and  access  to  her  prop- 
erty through  and  across  said  street  with  any 
kind  of  wheeled  vehicles  has  been  made  much 
moredifiScult  and  dangerous. 

That  ever  since  the  construction  of  said  rail- 
road, or  soon  thereafter,  telegraph  poies  were 
placed  by  the  Western  Union  Teleirraph  Com- 
pany ana  maintained  along  the  outer  edge  of 
the  sidewalk  that  passes  in  front  of  and  adJoin-^ 
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hiflT  the  plaintiffs  property  and  south  of  said 
second  track  on  that  sideoi  the  street,  but  none 
of  the  poles  were  placed  in  front  of  the  plain- 
tiff's premises  on  which  the  wires  were  held 
that  were  used  in  the  operation  of  said  railroad 
by  the  several  companies  operating  said  road 
ever  since  its  completion  in  the  year  1860. 

Seventh.  That  the  rental  value  of  plaintiff's 
property,  by  reason  of  the  foregoing  facts,  has 
been  reauc^  in  value  since  the  2d  day  of  April, 
1883,  up  to  the  17lh  day  of  Au^st,  J887,  in  the 
sum  of  $815,  and  she  has  sustained  damages  in 
the  said  sum  of  $815. 

The  court  being  sufficiently  advised,  does 
now  conclude  the  law  to  be  on  the  facts  found 
in  this  cause  as  follows: 

First.  The  plaintiff  is  not  entitled  to  main- 
tain an  action  for  damages  for  a  trespass.  Her 
remedy,  if  any  she  has,.  \a  in  an  action  for 
compensation  by  way  of  damages  for  the  real 
estate  occupied  and  used  by  the  defendant  for 
railroad  purposes,  or  by  having  the  damages 
assessed  under  the  statutes  relating;  to  the  assess- 
ment of  damages  for  property  taken  under  the 
right  of  eminent  domain.  She  cannot  maintain 
an  action  either  for  trespass  or  in  ejectment  or 
for  an  iniunction. 

Second.  I  find  for  the  defendant  that  it  is 
entitled  to  recover  its  costs. 

The  map  referred  to  as  "Exhibit  A"  in  the 
findings  is  a  map  of  the  road  as  it  was  located 
for  a  distance  beyond  the  city  limits  on  either 
side,  having  aline  designating  the  center  of  the 
right  of  way  or  road  which  ran  along  Canid 
Street  on  the  outside  of  the  platted  in  lots  of  the 
city;  two  lines  one  on  each  side  of  the  center, 
showing  the  width  of  said  right  of  way,  also 
showing  the  grades  at  various  points.  The 
map  contains  no  statement  of  fact  as  to  whether 
there  was  to  be  one  track  or  a  number  of 
tracks,  except  that  there  was  but  the  one  track 

I)latted.  The  map  marked  "B"  indicates  the 
ocation  of  the  lot,  the  railroad  and  shows  the 
main  track  and  side  track  and  their  relation  and 
proximity  to  the  lot  owned  by  the  appellant. 

The  findings  of  facts  show  that  there  were 
proceedings  instituted  to  condemn  the  land  to 
be  used  for  the  construction  and  building  of 
the  railroad,and  that  damages  were  asse&sea  for 
the  injury  of  the  lot  in  question,  then  owned 
by  one  Taylor  and  afterwards  purchased  and 
now  owned  by  the  appellant.  The  primary 
and  material  question  to  be  determined  is  as  to 
whether  the  appellant  has  any  right  of  action 
for  damages  accruing  to  her  on  account  of  the 
location  and  maintenance  of  the  extra  track  or 
switch. 

The  Statute  in  regard  to  acquiring  the  right 
of  way  for  the  construction  of  railroads  was  in 
force  as  it  now  is  at  the  Ume  the  railroad 
operated  by  the  appellee  was  constructed.  We 
quote  a  part  of  section  8908,  defining  the 
powers,  rights  and  privileges  of  railroad  com- 
panies. It  provides:  "Every  such  corporation 
shall  possess  the  general  power,  and  be  subject 
to  the  liabilities  and  restrictions  expressed  in 
the  special  powers"  following.  The  third  speci- 
fication grants  the  right  "to  purchase  and  by 
voluntaiy  grants  and  donation  receive  and  take 
and  by  its  ofl9cers,  engineers,  surveyors  and 
agents  enter  upon,  and  take  possession  of,  hold 
and  use  all  such  lands  and  real  estate  and  other 
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property  as  may  be  necessary  for  the  construc- 
tion and  maintenance  of  its  railroad,  stations, 
depots  and  other  accommodatioos  necessary  to 
accomplish  the  object  for  which  the  corpora- 
tion is  created,  but  not  until  the  compensatioik 
be  made  therefor,"  etc. 

The  fourth  specification  grants  the  right  "to 
lay  out  its  roaa  not  exceeaine  sixTods  wide, 
and  to  construct  the  same;  and  for  the  purpose 
of  cutting  embankments  and  procuring  stone 
and  gravel,  it  may  take  as  much  more  land,, 
within  the  limits  of  its  charter,  in  the  manner 
provided  hereinafter,  as  may  be  necessary  for 
the  proper  construction  and  security  oi  the 
road. 

Fifth.  To  construct  its  road  upon  or  across 
any  stream  or  watercourse,  road,  highway, 
railroad  or  canal  so  as  not  to  interfere  with  the 
free  use  of  the  same,  which  the  route  of  its 
road  shall  intersect  in  such  manner  as  to  afford 
security  for  life  and  property;  but  the  corpora- 
tion shall  restore  the  stream  or  watercourse, 
road  or  highway  thus  intersected  to  its  former 
state,  or  in  a  sufficient  manner  not  to  unneces- 
sarily impair  the  usefulness  or  injure  its  fran- 
chise. 

Section  8907  provides  for  the  appropriation 
of  land  for  the  use  of  the  Ck)mpany. 

It  is  well  settled  that  a  street  is  a  highway, 
and  that  the  fee  to  the  street  is  in  the  adjacent 
land  owner,  subject  to  an  easement  in  the  pub- 
lic (Cox  V.  LouiwiUe,  N.  A.  dt  C,  E,  Go,  48 
Ind.  178;  Indianapolis  v.  Oroas,  7  Ind.  9);  and 
that  damages  may  be  properly  assessed  in  favor 
of  the  lot  owner  for  the  use  of  a  street  by  a 
railroad  company,  and  there  can  be  no  doubt 
but  that  the  company  may  by  proper  proceed- 
ings have  the  damages  assessed  to  an  adjacent 
lot  owner  when  the  street  is  appropriated  for 
the  purpose  of  constructing  a  railroad  along^ 
and  over  the  street  adjacent  to  the  lot.  The- 
lot  owner  has  an  interest  in  land  to  be  appro- 
priated or  used,  and  the  company  may  have 
the  damages  assessed  the  same  as  if  the  appro- 
priation was  of  a  portion  of  the  lot,  and  this 
proposition  is  not  controverted  by  counsel  in 
this  case.  The  findings  of  facts  show  that  an 
application  was  made  in  pursuance  with  the 
Statute  to  appropriate  the  property  and  due 
notice  given,  and  the  damages  to  the  lot  in 
question  assessed  and  paid  by  the  Company 
and  accepted  by  the  owner.  The  question  is. 
presented  as  to  what  rights  the  Railroad  Com- 
pany making  such  appropriation  acquired  in 
the  street.  The  Statute  authorizes  the  location 
of  a  railroad  upon  a  street.  It  likewise  author- 
izes the  appropriation  of  a  right  of  way  for  the 
construction  of  a  railroad  six  rods  in  width  and 
as  much  land  in  addition  thereto  as  may  be 
necessary  for  the  con.<«truction  and  prober  use 
and  operation  of  the  railroad.  The  appA.cation 
for  appropriation  in  this  case  states  that  "such 
appropriation  to  include  the  right  of  said  Com- 
pany to  take  materials  for  such  construction 
and  repair  of  said  railroad  at  any  point  within- 
fifty  feet  of  the  center  of  said  railroad  except 
along  said  street,  with  the  right  of  way  over 
said  tracts  of  land  sufficient  to  enable  said 
Company  to  construct  and  repair  said  road, 
and  the  right  to  conduct  water  by  aqueducts, 
and  the  right  to  make  drains  and  to  have  and  to 
hold  said  rights,  interests  and  privileges  to  the 
use  of  said  Company  so  long  as  the  same  shall 
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be  required  for  the  use  and  purposes  of  said 
road,  in  as  full  and  ample  ana  perfect  a  man- 
ner as  may  be  required  for  that  purpose;"  and 
under  this  application  damages  resulting  there- 
from to  the  lot  in  question  were  assessed  in 
favor  of  the  owner  and  were  by  him  accepted. 
By  this  appropriation  the  Railroad  Company 
obtained  the  right  to  lay  its  track  upon  ana  use 
the  street  in  question  for  the  purpose  of  con- 
structing and  operating  its  raflroad  in  as  full 
and  perjfect  manner  as  might  be  required  for 
the  purpose  of  operating  the  road. 

In  treating  of  the  assessment  of  damages  in 
Wood's  Railway  Law,  vol.  2,  pp.  897,  898, 
^  256,  it  is  said:  **The  presumption  is  that 
eveiy  injury  which,  in  judgment  of  law,  would 
result  to  the  other  adjacent  property  of  the 
owner  from  taking  a  part  of  his  land  for  the 
construction  of  the  road  and  from  the  use  of  it 
in  a  proper  manner  when  constructed,  was 
foreseen  by  the  appraisers  and  included  in  their 
first  estimate.  The  award  made  by  the  statu- 
tory tribunal  is  exhaustive,  and  the  land  owner 
cannot  maintain  an  action  for  damages  which 
should  have  been,  but  were  not,  assessed  and 
allowed  in  that  proceeding,  even  though  he 
claimed  them  then  and  they  were  erroneously 
disallowed.  His  remedy  for  such  error  is  by 
steps  to  review  the  award.  When  the  ap- 
praisal of  land  damages  was  reduced  below 
what  it  otherwise  would  have  been,  by  the  rep- 
resentations of  the  agents  of  the  company  that 
the  road  would  be  constructed  in  a  particular 
manner,  made  at  the  time  of  the  appraisal  to 
the  commissioners,  and  such  representations 
were  not  fulfilled  in  the  actual  construction  of 
the  road,  whereby  the  plaintiff  sustained  seri- 
ous loss  aod  injury,  it  was  held  that  the  ad- 
judication of  the  commissioners  was  a  merger 
of  all  previous  negotiations  upon  the  subject, 
and  that  no  action  could  be  maintained  for  the 
construction  of  the  railway  contrary  to  such 
representations,  provided  it  was  in  a  prudent 
and  proper  manner." 

In  the  case  of  Chicago,  B.  I,  d  P.  B,  Go.  v. 
Smith,  111  111.  868.  it  was  held  that  "where  a 
person  conveys  a  right  of  way  on  his  land  it 
will  be  conclusively  presumed  that  all  the  dam- 
ages to  the  balance  of  the  land,  past,  pres- 
ent and  future,  were  included  in  the  con- 
sideration paid  him  for  his  conveyance,  the 
same  as  an  assessment  of  damages  on  a  con- 
sideration would  be  presumed  to  embrace," 
und  that  a  grant  of  a  right  of  way  **for  all  uses 
and  purposes  of  the  company,  or  in  any  way 
connected  with  the  construction,  preservation, 
occupation  and  enjoyment  of  said  road,"  is 
broad  enough  to  embrace  all  uses  for  railroad 
purposes,  however  much  increased,  and  by  any 
other  companies  authorized  by  law.  It  is 
further  held  that  when  a  right  of  way  is  con- 
demned for  public  use  over  a  tract  of  land,  the 
owner  will  be  entitled  to  compensation  not 
only  for  the  value  of  the  land  taken,  but  also 
for  all  damages  to  the  residue  of  the  tract, 
past,  present  and  future,  which  the  public  use 
may  thereafter  reasonably  produce. 

In  Babcock  v.  Western  R,  Corp.  9  Met.  553, 
43  Am.  Dec.  411,  it  is  held  that  a  grant  of 
power  to  accomplish  any  particular  enterprise, 
especially  one  of  a  public  nature,  carries  with 
it  authority  to  do  all  that  is  necessary  to  effect 
the  principal  object. 
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In  Pierce  on  Railroads,  p.  177,  it  is  said: 
"The  final  award  is  a  bar  to  an  action  for  any 
injury  which  the  appraisers  could  have  legally 
estimated,  irrespective  of  their  action  upon  the 
claims  for  injury,  or  even  their  knowledge  or 
ignorance  of  its  existence.  They  are  conclu- 
sively presumed  to  have  performed  their  duty, 
except  in  a  direct  proceeding  to  set  aside  tna 
award  or  on  appeal." 

The  doctrine  is  well  settled  by  the  decisions 
of  our  own  court  that  a  claim  for  damages 
cannot  be  reviewed,  and  when  damages  are  as- 
sessed for  an  injury  to  property  resulting  from 
a  permanent  improvement,  or  taken  for  public 
use,  it  bars  all  actions  for  future  damages.  See 
LaFayetU  v.  Nagle,  12  West.  Rep.  637,  118 
Ind.  425,  and  authorities  cited  in  that  case. 

In  appropriation  of  a  right  of  way  or  the  lo- 
cation of  a  railroad  alon>r,  upon  and  over  a 
street  or  highwaj^,  the  location  and  appropria- 
tion are  made  with  a  view  of  future  use  and  oc- 
cupancy by  the  railroad  company  to  the  full  ex- 
tent and  purpose  as  the  future  operation  and 
business  of  the  company  may  demand.  It 
gives  to  the  company,  as  against  the  property 
owners  affected  thereby,  the  right  to  use  such 
right  of  way  or  street  or  highway  upon  which 
the  road  is  located,  a  full  and  complete  ris^ht 
to  use  the  same  for  railroad  purposes  in  ns  full 
and  ample  a  manner  as  the  necessity  of  the 
company  may  demand.  It  is  manifest  when 
the  road  is  located  that  it  cannot  be  success- 
fully operated  with  but  one  line  of  track,  with- 
out any  turn-outs  or  switches.  It  is  likewise 
evident  that  with  the  future  development  and 
improvement  of  the  country  along  the  line  of 
the  road  the  business  of  the  road  will  in- 
crease, and  with  such  increase  of  business  a 
necessity  will  arise  for  additional  tracks  and 
switches.  When  proceedings  to  appropriate  a 
right  of  way  and  lor  the  assessment  of  dam- 
ages sustained  by  property  owners  along  the 
right  of  way  or  abutting  upon  a  street  upon 
which  the  proposed  road  is  to  be  located  are 
resorted  to,  future  necessity  as  well  as  the  pres- 
ent needs  of  the  company  are  conclusively  pre- 
sumed to  be  taken  into  consideration,  and 
when  damages  are  assessed  it  includes  all  dam- 
ages resulting  from  the  construction  and  from 
ail  necessary  and  proper  use  of  the  right  of 
way,  road,  street  or  highway  by  the  railroad 
company  for  railroad  purposes.  This  would 
not  mclude  damages  resulting  from  the  negli- 
gent use  of  a  street  or  highway  by  the  company 
or  for  an  unnecessary  change  of  an  established 
grade  of  a  street  or  negligent  or  unnecessary 
obstruction  of  the  same,  but  it  does  include  all 
damages  resulting  to  the  property  owner  from 
the  legitimate  and  necessary  use  of  the  same 
for  railroad  purposes,  including  the  right  to 
lay  necessary  additional  tracks  or  side  tracks. 
That  this  is  the  true  rule  to  apply  in  such  cases 
we  think  there  can  be  no  doubt,  and  such  rule 
is,  as  we  believe,  supported  by  the  weight  of 
authority.  It  was  certainly  not  contemplated 
that  after  a  company  had  condemned  a  right 
of  way  for  railroad  purposes,  in  no  way  limit- 
ing the  use  to  which  the  same  should  be  put  in 
the  future,  but  stipulating  in  the  instrument  of 
appropriation  that  it  was  to  be  in  as  full  and 
ample  and  perfect  a  manner  as  may  be  required 
for  railroad  purposes,  that  it  is  necessary  as 
often  as  the  future  business  and  necessity  of 
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the  company  demands  an  additional  switch  or 
even  an  adclitional  track  from  one  station  to 
another,  for  the  company  to  file  an  additional 
instmment  of  appropriation  and  have  the  ad- 
ditional dama^  assessed  rcsultiag  to  the 
property  abuttmg  the  right  of  way  or  street 
along  where  such  additional  track  or  switch  is 
to  be  located  by  reason  of  its  construction; 
and  we  think  there  can  be  no  difference  be- 
tween the  rights  of  a  land  owner  abutting  on 
the  right  of  way  and  abutting  on  the  street  in 
cases  where  damages  have  b^n  assessed.  In 
such  case  damages  have  been  assessed  for  the 
necessary  use  of  the  same  for  railroad  pur- 
poses. 

We  have  not  set  out  the  complaint  in  full  in 
this  case.  We  do  not  deem  it  necessary.  The 
complaint  is  upon  the  theory  that  the  appellant 
Js  entitled  to  damages  by  reason  of  the  location 
of  the  side-track  or  switch  along  and  upon  said 
street,  on  the  ground  that  It  is  an  additional 
burden  not  included  in  the  original  appropria- 
tion, and,  taking  the  theory  we  do  of  the  law, 
there  can  l)e  no  recovery  on  such  ground.  The 
facts  found  show  the  location  of  the  road,  in- 
struments of  appropriation  filed  and  damai^ 
assessed  for  the  injury  to  the  lot  in  questioo 
and  paid  and  accepted  by  the  then  owner;  that 
the  appellee  has  succeeded  to  all  the  rights  of 
the  original  owners  of  the  road. 

Tho  court  rendered  a  proper  Judgment  on 
the  facts  found,  and  a  Judgment  will  not  be 
reversed  for  error  in  a  conclusion  of  law  stated 
if  a  proper  judgment  is  rendered  on  the  facts 
found,  as  such  error  is  harmless. 

Counsel  have  discussed  at  length  the  remedy 
In  case  the  side  track  constituted  an  additional 
burden  for  which  the  owner  ought  to  recover 
damage;  but,  as  we  held  it  constitutes  no  ad- 
ditional burden  for  which  damages  may  be  re- 
covered, we  are  not  called  upon  to  decide  as  to 
what  is  the  proper  remedy.  There  being  no 
wrong,  there  is  no  remedy. 

If  the  complaint  alleged  the  unlawful  con- 
struction and  maintenance  of  the  side  track  in 
an  improper  manner,  unnecessarily  obstructing 
the  street,  it  would  present  a  different  question. 

The  court  having  rendered  a  proper  judg- 
meut  on  the  facts  found,  there  is  no  error  for 
which  the  judgment  should  be  reversed. 

Judgment  affirmed,  with  costs, 

A  petition  for  rehearing  was  subsequentlv 
filed  and,  after  consideration,  on  Februair  2o, 
It^,  Olds,  J,f  delivered  the  opinion  of  the 
court: 

Counsel  for  appellant  insist  that  the  court 
misconstrued  the  theory  of  the  complaint.  In 
this  we  think  they  are  mistaken.  The  com- 
plaint charges  that  "upon  the  2d  day  of  April, 
1883,  and  ever  nince,  the  defendant  has  wrong- 
fully, unlawfully  and  without  right,  kept  up 
and  maintained  a  second  additional  track  in 
the  center  of  the  south  half  of  said  Canal 
Street,"  etc.  Then  it  alleges  that  a  portion  of 
the  ties,  and  all  of  the  rails,  are  above  ground, 
which  second  railroad  track  has  been  so  kept 
up  and  maintained,  etc.  Then  it  alleges  the 
use  of  the  track  for  running  trains  of  cars,  and 
standing:  engines  upon  it,  obstructing  the 
street,  making  it  impossible  to  cross  the  street 
for  many  hours  without  crawling  under  the 
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cars  so  wron^ully  kept  upon  the  track;  that 
bv  reason  of  the  running  of  engines  and  trains 
or  cars  wrongfully,  as  aforesaid,  upon  said 
second  track,  so  wrongfully  maintained,  as 
aforesaid,  by  the  defendant,  the  plaintiff's  said 
house  is  rendered  grimy  and  dirty  by  the  dust 
raised  by  the  defendant's  engines  and  cars, 
and  the  smoke  which  exhales  from  said  engines 
penetrates  into  her  said  house,  to  her  great 
damage,  etc.  There  is  no  allegation  in  the 
complaint  that  the  running  of  engines  and  cars 
upon  said  second  track,  and  allowing  them  to 
stand  upon  the  same,  are  not  within  the  ordi- 
nary and  necessary  use  of  the  road.  There  is 
no  allegation  that  the  second  track  was  im- 
properly constructed.  Taking  the  complaint 
as  a  whole,  there  -is  but  one  construction 
which  can  reasonably  be  placed  upon  it,  and 
that  is  the  one  we  placed  upon  it  in  the  origi« 
nal  opinion;  that  it  proceeds  upon  the  theory 
that  the  plaintiff  Is  entitled  to  damages  by  rea- 
son of  the  location  of  the  second  track  along 
and  upon  said  street,  on  the  grounds  that  it  is 
an  additional  burden,  not  included  within  the 
original  appropriation,  and  that  the  second 
track  is  unlawfully  placed  upon  the  street;  and 
it  does  not  proceed  upon  Ihe  theory  that  the 
second  track  is  lawfully  upon  the  street,  but 
improperly  constructed,  and  an  unlawful  use 
made  of  the  track.    Besides,  the  case  was  ar- 

fued  upon  the  same  theory  on  which  it  was 
ecided.  Counsel  for  appellant,  in  their  orig- 
inal brief,  stating  the  theory  of  the  case,  say, 
"that  the  appellee  had  for  a  number  of  years 
rightfully  maintained  a  single  track  of  its  road 
through  the  center  of  said  street;  that  ever 
since  the  year  1883  the  appellee  has  unlaw- 
fully, and  without  right,  kept  and  maintained 
an  additional  track  in  the  center  of  the  south 
half  of  said  street,  in  front  of  and  adiacent  to 
the  plaintiff's  lot  and  dwelling-house. 

It  is  further  stated  in  the  brief  that  the  ^rst 
question  presented  is,  "Can  the  plaintiff  main- 
tain this  action  for  dama^  caused  by  the  de- 
fendant in  using  the  entire  south  side  of  the 
street  in  front  of  plaintiff's  lot,  with  a  second 
or  additional  railroad  track,  without  further 
proceedings  to  have  her  damages  assessed?" 
"Does  the  fact  that  the  appellee  or  its  grantors 
caused  damages  to  be  assessed  for  the  right  to 
lay  and  maintain  a  sinjo^Ie  track  along  the  cen- 
ter of  the  street  give  it  the  right  to  lay  addi- 
tional tracks?"  These  statements  from  the 
original  brief  of  counsel  show  conclusively 
that  counsel  took  the  same  theory  of  the  ques- 
tion presented  in  the  case  as  did  the  court  in 
rendering  its  decision;  and  it  comes  in  bad 
^ace  now  for  counsel  to  chan^^  base,  and  in- 
sist upon  another  theory  on  petition  for  rehear- 
ing, after  a  suggestion  in  the  decision  that  the 
complaint  might  have  been  so  formed  as  to 
present  a  different  question. 

It  is  suggested  that  we  ought  to  decide  upon 
the  question  of  limitation.  Having  decided 
that  the  plaintiff  cannot  maintain  this  action 
at  all,  there  is  no  question  of  limitation  to  be 
passed  upon.  Counsel,  in  effect,  ask  the  court 
to  pass  upon  the  question  as  to  when  some 
other  form  of  an  action  would  be  barred  by 
the  -Statute  of  Limitations.  This  we  cannot 
do. 

I%e  petition  far  rehearing  is  overruled. 
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LAFLIN  &  RAND  POWDER  CO.. 

V. 

Mary  TEARNEY. 

!•   Instruction  to  find  fbr  the  plaintllf  it 

tbe  Jury  find  from  tbe  evidence  that  plaintiff  has 
made  out  her  oaae  as  laid  in  her  declaration  is  not 
erroneous  where  the  declaration  states  a  good 
cause  of  action. 

8.  A  powder  mamiine  so  sitaated  that 
it  is  liable  to  inflict  serious  ii^ury  upon 
the  person  or  property  of  a  person  resfdintr  near 
by  in  case  of  an  explosion  is  a  private  nuisance, 
and  liability  for  such  injury  is  not  avoided  by 
care  or  lack  of  negligence  in  keeping  the  powder. 

8»  It  is  not  necessary  to  use  the  word 
**  nuisance  **  in  a  declaration  for  damages  for 
the  maintenance  thereof  if  the  facts  alleged  con- 
stitute a  nuisance. 

4.  The  ikct  that  an  explosion  of  a  mag- 
azine of  gunpowder  destroyed  buildings  of 
another  shows  th^t  keeping  the  gunpowder,  con- 
sidered with  reference  to  **  the  locality,  the  quan- 
tity and  the  surrounding  circumstances,"  constl- 
tttted  a  nuisance  per  se. 

9*  Damage  caused  by  the  explosion  of  a 

powder  magazine  which  was  located  upon  a  lot 
smaller  than  that  required  by  an  ordinance  is 
caused  by  violation  of  the  ordinance. 

4.  The  risk  of  ii^ry  by  an  explosion  of 
a  powder  mag^judne  is  not  assumed  by 

the  owner  of  premises  by  reason  of  the  fact  that 
.other  powder  magazines  were  in  the  neighbor- 
hood when  the  lot  was  purchased  and  the  build- 
ings erpoted.  and  that  in  one  of  the  other  powder 
companies  the  owner's  husband  was  a  stock- 
holder, and  that  she  had  leased  land  to  other  com- 
E antes  for  storing  powder,  where  neither  she  nor 
er  husband  had  ever  been  employed  by,  or  had 
relations  of  any  kind  with,  the  owner  of  the 
magazine  which  exploded. 

'9*  Nuisances  should  be  removedt  as  a  city 

extends,  to  vacant  grounds  beyond  the  immediate 
neighborhood  of  the  residences  of  the  citizens. 

(January  21, 1800.)^ 

APPEAL  by  defcndsDt  from  a  judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  tbe  Superior  Court  for  Cook 
County  io  favor  of  plaintiff  in  an  action  to  re- 
cover damages  resulting  to  plaintiff's  property 
from  tbe  explosion  of  defendant's  powder  mag- 
•azine.    Affirmed. 

Tbe  case  sufficiently  appears  in  the  opinion. 

Messrs.  Mills  A  Ing^ham  and  £•  F. 
Hunyan,  for  appellant: 

Where  it  is  sought  to  fix  a  liability  for  dam- 
age based  upon  the  violation  of  an  ordinance, 
it  must  appear  that  the  violation  of  the  ordi- 
nance was  the  cause  of  the  damage. 

*A  decision  was  originally  reached  in  this  case  re- 
versing the  Judgment  of  the  appellate  court,  the 
opinion  being  handed  down  May  18, 1880.  On  Octo- 
ber 4, 1880,  a  rehearing  was  granted  and  after  argu- 
ment the  opposite  decision  was  reached  and  the 
opinion  given  herewith  delivered.  The  former 
opinion  is  therefore  of  no  Importance  and  is  conse- 
quently omitted.    [Bep.] 
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Wabash,  St,  L.  di  P.  R.  Co,  v.  Thomipmn,  15 
m.  App.  118;  Chieago  A  B,  L  H.  Go.  v. 
McKean,  40  IlL  218;  Quiney,  A.  d  St,  L.  B. 
Co,  V.  Wellhoener,  72  111.  60;  Terre  Hfiute  4b  L 
B,  Co.  ▼.  Tuiertceiler,  16  111.  App.  197;  Terre 
Haute  d  I,  B.  Co,  ▼.  Jenuine,  Id.  213;  Wabash, 
St.  L.  4k  P.  B.  Co.  ▼.  WaXlaee,  110  III.  117;  St, 
Louis,  A.  eft  r.  H.  B.  Co.  v.  Manlf/,  58  111.  800; 
Kgpperly  v.  Banatden,  83  Dl.  858;  Sutton  v. 
Wantoatosa,  29  Wis.  21. 

A  party  is  not  to  be  held  responsible  for  in- 
juries which  could  not  reasonably  have  been 
foreseen  or  expected  as  the  result  of  his  mis- 
conduct. 

Phillips  ▼.  Dickerson,  85  El.  11;  Sharp  v. 
Powdl,  L  R  7  C.  P.  253.  2  Moak,  Eng.  Rep. 
567. 

No  man  can  maintain  an  action  for  a  wrong 
where  he  has  consented  to  the  act  which  occa- 
sions his  loss. 

Broom,  Legal  Max.  265;  Toledo,  W.dbW.B. 
Co.  V.  Larmon,  67  III.  68;  Chicago  db  A,  B.  Co. 
V.  PenveU,  94  111.  454. 

One  purchasing  land  takes  it  subject  to  all 
drawbacks  existing  at  the  time  of  the  purchase. 

Elgin  v.  Welch,  16  111.  App.  487;  ToUdo,  W. 
d:W.B.Co.  V.  Hunter,  50  111.  325;  2  Thomp. 
Neg.  lOOS. 

Mr.  William  H.  Barnnm*  for  appellee: 

The  defendant  was  charged  with  wrongfully 
maintaining  a  dangerous  private  nuisance 
which  injured  and  damaged  the  plaintiff  by 
destroying  her  building;  and  this  being  so,  no 
charge  or  negligence  in  maintaining  such 
nuisance  was  necessary,  since  no  amount  of 
care  exercised  in  and  about  maintaining  it 
could  save  the  defendant  from  liability. 

HeesLY.  Lieht,  80  N.  Y.  580;  Wdfs  App.  74 
Pa.  2^;  Wood,  Nuis.  §§  115.  130,  133;  HayY. 
Gohoes  Co.  2  N.  Y.  159;  Tremain  v.  Cohoes  Co. 
2  N.  Y.  163;  CahiU  v.  Eastman,  18  Minn.  324. 

Every  person  who  for  his  own  profit  or  ad- 
vantage brings  upon  his  premises,  and  collects 
and  keeps  there,  anything  which,  if  it  escapes, 
will  do  damage  to  another,  is  liable  for  all  the 
consequences  of  his  acts,  and  is  bound  at  hia 
peril  to  confine  it  and  keep  it  upon  his  own 
premises. 

Fletcher  v.  Bylands,  L.  R.  1  Exch.  265. 

No  degree  of  care  or  skill  will  save  him  from 
liability;  and  this,  even  though  the  promoting 
cause  of  injuxr  be  the  action  of  the  elements. 

Pliiniiy  v.  Augusta,  47  Ga.  263;  Montgomery 
V.  Fleming,  2  Stuart.  519. 

The  averment  oi  the  violated  ordinance 
makes  the  second-count  charge  a  public  as  well 
as  a  private  nuisance. 

Kepperly  ▼.  Bameden,  88  111.  858. 

Maflfruder,  /.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  the  case,  brought  in  the 
Superior  Court  of  Cook  County  by  the  appel- 
lee against  the  appellant  Company;  to  recover 
damages  to  the  awelling,  bam  and  other  out- 
houses upon  the  premises  of  appellee,  resulting 
from  the  explosion  of  a  powder  magazine  upon 
the  premises  of  appellant.  The  buildings  of 
the  plaintifif  and  the  powder  magazine  in  ques- 
tion were  located  upon  a  street  called  *'  Archer 
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Avenue,"  in  the  Town  of  Lake,  in  the  outskirts 
of  the  City  of  Chicago,  in  Cook  County.  Ver- 
dict and  judgment  in  the  trial  court  were  in 
favor  of  tbe^aintiff,  and  such  judgment,  hav- 
ing been  affirmed  by  the  appellate  court,  is 
hroiight  here  from  the  latter  court  by  op- 
peal. 

1  he  first  instruction  given  for  the  plaintiff 
is  as  foUows:  "  If  the  jury  find  from  the  evi- 
dence that  the  plaintiff  has  made  out  her  case 
«8  laid  in  her  declaration,  then  the  jury  must 
find  for  the  plaintiff."  Defendant  took  excep- 
tion to  the  giving  of  this  instruction.  We 
^ave  held  that  such  an  instruction  does  not 
make  the  jury  the  judges  of  the  effect  of  the 
-averments  of  the  declaration,  but  merely  em- 
powers them  to  deteimine  whether  the  proof 
introduced  sustains  the  issues  made  by  the 

Pleadings  in  the  case.     Ohio  d  M.  B,  Co.  v. 
*arter,  92  111.  487;  Pennsyivania  Go,  ▼.  Mar- 
shaU,  119  111.  899,  7  West.  Rep.  445. 

The  declaration  was  not  demurred  to.  After 
the  plaintitf  had  closed  her  testimony,  the  de- 
fendant moved  that  the  iury  be  directed  to  re- 
turn a  verdict  in  favor  of  the  defendant,  which 
motion  was  overruled,  and  exception  was 
taken.  After  the  motion  for  new  trial  was 
overruled,  defendant  also  moved  in  arrest  of 
judg:ment, which  latter  motion  being  overruled, 
exception  was  entered. 

It  IS  claimed  by  the  appellant  that  the  declar- 
ation does  not  set  out  a  cause  of  action.  The 
first  objection  made  to  the  declaration  is  that 
it  does  not  charge  the  defendant  with  negli- 
gence. The  objection  is  not  well  taken.  The 
powder  magazine  kept  by  the  defendant  upon 
Its  premises  was  so  situated  with  reference  to 
the  dwelling-house  of  the  plaintiff  that  it  was 
liable  to  innict  serious  injury  upon  her  person 
or  her  property  in  case  of  an  explosion.  It 
was  a  private  nuisance,  and  therefore  ihe  de- 
fendant was  liable,  whether  the  powder  was 
carefully  kept  or  not.  As  a  general  rule  the 
question  of  care  or  want  of  care  is  not  involved 
u  an  action  for  injuries  resulting  from  a  nui- 
sance. If  actual  injury  results  from  the  keep- 
ing of  gunpowder,  the  person  keeping  it  will 
be  liable  therefor,  even  though  the  explosion  is 
not  chargeable  to  his  personal  negligence.  1 
Wood,  Nuis.  §§  78, 115, 130. 142;  /&<gj^  Z4M, 
80  li^.  579;  OTieatkam  v.  Shearon,  1  Bwan, 
lil^rStouTv?  Me  Adams,  S  111.  67;  OUawa  Gr^s- 
Light  db  Coke  Co.  v.  Thompson,  89  SI.  600; 
Jfevinsv,  Peoria,  41  111.  602;  Cooper  v.  Randall, 
^3  111.  24;  Myers  v.  Malcom,  6  III.  292;  Bay  v. 
Oohoes  Go.  2  N.  Y.  159;  Phivizy  v.  Avgusta,  47 
-Ga.  263;  Bwrton.  js.  MeCldla^^  8  111.  434; 
Wiefs  AppTlTPtL.  230. 

The  second  objection  to  the  declaration  Is 
that  it  does  not  specifically  aver  the  powder 
magazine  to  be  a  nuisance.  It  was  not  nece^-/ 
sary  to  use  the  word  "nuisance," if  the  fact 
alleged  constituted  a  nuisance.  The  declaraA 
lion  avers  that  it  was  the  duty  of  the  defend- 
ant to  so  use  its  premises  as  not  to  Jeopardize 
the  buildings  of  the  plaintiff,  and  not  to  store 
upon  its  premises  any  dangerous  substance 
whereby  plaintiff's  property  might  be  destroyed 
in  case  of  an  explosion;  that  the  defendant  did 
keep  upon  its  premises  a  magazine  of  gunpow- 
•der,  dynamite,  etc.,  and  stored  therein  a  large 
Junount  of  gunpowder, dynamite,  etc.;  that  the 
gunpowder,  dynamite,  etc.,  so  kept  upon  said 
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premises,  exploded;  and  that  by  means  of 
such  explosion  "the  material  of  which  such 
magazine  was  constructed  was  then  and  there 
driven  with  great  force  and  violence  upon  and 
against  the  property  of  the  plaintiff,  hereinbe- 
fore described,  and  that  "the  following  prop- 
erty of  the  plaintiff  was  by  means  of  such  ex- 
plosion, struck  by  flying  missiles,  rocks  and 
stones,  and  was  wrecked  and  torn  by  means  of 
the  concussion  of  the  air,  then  and  there  caused 
by  said  explosion,  and  was  totally  destroyed 
and  lost,  and  was  of  great  value,  to  wit:  one 
two-story  frame  dwelling,"  etc. 

A  private  nuisance  is  defined  to  be  "anything 
done  to  the  hurt  or  annoyance  of  the  lands, 
tenements  or  hereditaments  of  another."  8 
BI.  Com.  216. 

Any  unwarrantable,  unreasonable  or  unlaw- 
ful use  by  a  person  of  his  own  property,  re^X 
or  personal,  to  the  injury  of  another,  comes 
within  the  definition  stated,  and  renders  the 
owner  or  possessor  liable  for  all  damages  aris- 
ine^from  such  use.    ffeeg  v.  Lieht,  supra. 

The  averments  of  the  declaration  bring  the 
present  case  within  the  definition  thus  quoted. 
The  fact  that  the  magazine  exploded  shows 
that  it  was  dangerous.  The  fact  that  the  ex- 
plosion destroyed  plaintiff's  buildings  shows 
that  the  keeping  of  gunpowder  in  the  maga- 
zine, considered  with  reference  to  "the  locali- 
ty, the  quantity  and  the  surrounding  circum- 
stances," constituted  a  nuisance  per  se,  Heeg 
V.  Licht,  supra;  Wood,  Nuis.  §  142. 

The  declaration  contains  two  counts.  The 
second  count,  in  addition  to  the  averments  of 
the  first,  as  above  set  forth,  further  avers  that 
there  was  an  ordinance  in  the  Town  of  Lake 
ordaining  that  "no  powder  magazine  or  place 
for  storing  or  keeping  gunpower  or  other  ex- 
plosive material  shall  l^  kept  or  maintained 
within  the  town:  provided,  however,  the  pro- 
visions of  this  section  shall  not  be  held  or  con- 
strued to  apply."  etc,  to  any  magazine  located 
upon  a  lot  of  a  certain  size  and  area;  and  that 
the  defendant's  magazine  was  located  upon  a 
lot  of  a  smaller  size  than  that  required  by  the 
ordinance.  It  is  claimed  by  the  defendant  that 
the  injury  to  the  plainUff's  property  was  not 
caused  by  the  violation  of  this  ordinance,  and 
therefore  that  such  violation  imposes  no  liabil- 
ity upon  the  defendant.  We  do  not  concur  in 
this  view.  If  the  magazine  had  not  been 
where  it  was,  the  explosion  would  not  have 
taken  place,  and  the  mjury  to  plaintiffs  prop- 
erty would  not  have  resulted.  The  ordinance 
absolutely  prohibited  any  powder  magazine 
from  being  kept  within  the  town,  unless  the 
lot  upon  which  it  was  located  should  be  of  a 
certain  size.  The  defendant  kept  its  magazine 
within  the  town  upon  a  smaller  lot  than  the 
law  required.  Its  magazine  was  in  the  town 
in  violation  of  the  law.  The  keeping  of  gun- 
powder in  the  town  was  an  illegal  act.  "If  an 
.illegal  act  be  done,  the  party  doing  or  causing 
jthe  act  to  be  done  is  responsible  for  all  conse- 
Iquences  resulting  from  the  act"  Burton  v. 
iicCUUan,  supra. 

The  cases  referred  to  by  counsel  as  holding 
a  contrary  doctrine  have  no  application  here. 
In  those  cases  it  is  held  that,  where  the  plain- 
tiff's right  of  recovery  depends  upon  his  own 
exercise  of  due  care,  as  well  as  upon  the  de- 
fendant's negligence,  the  failure  of  the  defend- 
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ant  to  comply  Tvitb  some  statatorj  requirement, 
tucb  as  ringiDg  a  bell,  or  blowing  a  wbistle,  or 
erecting  a  sign-board,  will  not  of  itself  au- 
thorize a  recovery,  in  tbe  absence  of  sucb  care 
on  the  part  of  tbe  plaintiff.  There  the  injury 
is  attributable  to  tbe  plaintiff's  want  of  ordinary 
care,  and  tbe  defendant's  neglect  of  a  statutory 
requirement  cannot  be  set  up  as  an  excuse. 
Here  there  Is  no  question  of  the  exercise  of 
care  by  the  plaintiff,  nor  is  it  a  mere  matter  of 
non-feasance  on  the  part  of  the  defendant.  In 
keeping  a  powder  magazine  in  the  town  with- 
out complying  with  the  condition  named  in  the 
ordinance,  the  defendant  was  guilty  of  malfeas- 
ance. Its  offense  is  similar  to  that  of  briuj^ing 
diseased  cattle  into  tbe  State  in  violation  of  the 
Act  of  the  Legislature  on  tbat  subject,  as  dis- 
cussed in  S&merviUe  v.  Marks,  58  III.  371,  and 
Sangomon  DUUlling  Co.  ▼.  Young,  T7  111.  197. 
The  appellant  complains  of  the  refusal  of  the 
court  to  instruct  tbe  jury  that  there  could  be 
no  recovery  if  they  sbouid  find  from  the  evi- 
dence tbat  there  were  other  powder  magazines 
in  the  neighborhood  where  plaintiff  lived;  that 
such  magazines  were  there  when  plaintiff 
bought  her  lot  and  erected  her  buildings;  that 
her  husband  had  been  employed  in  the  powder 
business;  that  she  bought  her  property  in  order 
that  her  husband  might  be  near  the  magazines; 
that  sbe  bought  said  property  after  tbe  location 
and  erection  of  defendant's  magazine;  that  her 
busband  had  been  a  stockholder  in  one  of  tbe 
powder  companies;  and  that  sbe  bad  leased 
some  of  her  own  land  to  powder  companies  for 
the  purpose  of  storing  powder  thereon.  It  is 
claimed  that,  if  the  foregoing  facts  were  found 
to  be  true,  the  plaintiff  assumed  the  risk  of  be- 
ing injured  by  the  explosion  of  defendant's 
magazine.  If  a  servant  enters  the  employment 
of  his  master  knowing  it  to  be  dangerous  and 
unsafe,  he  assumes  tbe  risks  attendant  upon 
such  employment,  and  waives  all  claim  for 


damages  against  his  employer  in  case  of  injury^ 
In  such  cases  the  risks  are  a  part  of  tbe  con- 
traot  of  service.    2  Thomp.  Neg.  1008. 

But  in  the  present  case  it  is  not  pretended 
tbat  either  tbe  plaintiff  or  her  husband  had 
ever  been  employed  by  tbe  defendant,  or  had 
ever  had  any  interest  in  defendant's  powder 
magazine  or  business,  or  that  there  had  ever 
been  any  relations  of  any  kind  between  her 
husband  and  the  defendant. 

In  Cooper  v.  Randall,  63  HI.  24,  which  was- 
an  action  to  recover  damans  for  tbe  erection^ 
on  a  lot  adiacent  to  plaintiff's  dwelling-bouse,, 
of  a  flouring-mill,  which  threw  chaff,  dust,, 
smut  and  dirt  into  plaintiff's  bouse,  tbe  defend- 
ants sought  to  prove  that  another  house  in  the- 
same  neighborhood,  owned  and  rented  by  the^ 
plaintiff,  was  a  disreputable  house.  The  evi- 
dence was  held  to  be  inadmissible,  because- 
wholly  foreign  to  the  issue.  "The  issue  wa» 
whether  the  mill  was  an  injury  to  this  prop- 
erty, and  no  light  could  be  shed  upon  that 
question  by  evidence  in  regard  to  tbe  occu- 
pancy of  another  bouse  in  the  neighborhood.  ** 

In  Wier's  App.,  74  Pa.  220,  supra,  it  wa^ 
said:  "Carrying  on  an  offensive  trade  for  any 
number  of  years  in  a  place  remote  from  buila- 
ingsand  public  roads  does  not  entitle  the  owner 
to  continue  it  in  tbe  same  place  after  housea 
have  been  built  and  roads  laid  out  in  the  neigh- 
borhood, to  the  occupants  of  which,  and  travel- 
ers upon  which,  it  is  a  nuisance.  As  the  city 
extends,  such  nuisances  should  be  removed  to 
the  vacant  grounds  bevond  the  immediate 
neighborhood  of  tbe  resiaences  of  the  citizens. 
This  public  policy,  as  well  as  tbe  health  and 
comfort  of  the  population  of  the  city,  de- 
mand." 

We  do  not  think  tbat  there  was  any  error  hk 
the  refusal  of  the  instruction  last  referred  to. 

The  judgment  qf  tfie  Appellate  Court  is  af-^ 
firmed. 
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B.  F.  SMITHER3 

A.  JUNKER 
(41  Fed.  Bep.  101.) 

▲  note  fbr  Taliie  received  promlainc:  to 
pay  a  certain  sum  at  the  maker's 
convenience  and  upon  this  express  condi- 
tion, that**  he  Is  '*to  be  the  sole  judge  of  suchoon- 
venienoe  and  time  of  payment,"  may  be  entorced 
by  an  aoUon  after  tbe  expiration  of  a  reasonable 
time  on  demand  and  refusal  of  payment.  It  does 
not  gf  ve  the  maker  the  sole  right  to  say  when  It 
would  suit  his  convenience  to  pay  it. 

(December,  1889.) 

ACTION  upon  a  promissory  note.     On  de- 
murrer to  the  declaration.     Of}erruled. 
Tbe  case  sufficiently  appears  in  the  opinion. 
Mr,  Harresr  H.  Anderson  for  defendant 
in  support  of  the  demurrer. 
Mr.  B.  W.  Wilson  for  plaintiff,  oonira, 

Greshanit  /.»  delivered  the  opinion  of  tbe 
court: 
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Tbe  first,  second  and  third  counts  are  upon 
a  written  instrument,  which  is  set  out  as  foU 
lows: 

Chicago,  November  1,  1883. 

For  value  received  1  promise  to  pay  to  8.  F. 
Smitbers  two  thousand  and  forty-eight  and  25- 
100  dollars,  payable  at  my  convenience,  and 
upon  this  express  condition,  tbat  I  am  to  be  the 
sole  judge  of  sucb  convenience  and  time  of 
payment.  A.  Junker. 

It  is  averred  tbat,  after  a  reasonable  time  bad 
elapsed,  the  plaintiff  demanded  payment, whicki 
was  refused  by  tbe  defendant.  The  defend- 
ant's promise  was  to  pay  the  money  in  consid- 
eration of  something  of  value  received  from, 
the  plaintiff.  H  what  the  defendant  received 
was  a  mere  gift,  and  it  was  not  contemplated 
hj  the  parties  that  the  instrument  was  to  be  a 
binding  obligation,  wbv  was  it  executed?  Ita^ 
execution  is  evidence  that  the  plaintiff  expect- 
ed an  equivalent  for  wbat  the  defendant  re- 
ceived, and  lliat  the  latter  understood  he  waa 
bound  to  pay  the  sum  of  money  specified,  not 
immediately  or  on  any  certain  aay,  but  within, 
a  reasonable  time,  to  be  determined  by  himself.. 


See  also  28  L.  R.  A.  759;   43  L.   R.  A.  219. 
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It  was  DOt  contemplated,  howeyer,  that  the 
money  should  become  due  only  at  the  pleasure 
of  the  defendant,  without  regard  to  lapse  of 
time  or  the  rights  of  the  plaintiff.  The  be- 
ginning of  the  instrument  imports  an  obliga- 
tion to  pay  a  specific  sum  of  money,  and  Uie 
succeeding  language  should  not  be  construed 
to  destroy  that  obii^tion.  If  the  defendant 
was  given  the  sole  right  to  say  when  it  would 
suit  his  convenience  to  pay  the  debt,  he  might 
decide  that  he  would  never  pay  it,  which  would 


not  be  a  reasonable  or  honest  exercise  of  hi* 
Judgment  as  to  time  of  payment  The  instru- 
ment was  executed  on  November  1,  1888,  and 
after  the  lapse  of  more  than  five  years  payment 
was  demanded  and  the  debt  became  due.  Such 
contracts  should  be  construed  liberally,  in  favor 
of  payees.  Lewis  v.  Tipton,  10  Ohio  St.  88; 
Works  V.  Eershey,  86  Iowa,  840;  Bamot  t. 
SchotenfeU,  15  Iowa,  457;  Kineaid  ▼.  Etggins^ 
1  Bibb,  896. 
Demurrer  overruled.' 
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SUCCESSION  OF  Joseph  LORENZ. 

( La.  Ann. ) 

M*  In  a  proceeding  taken  to  pnt  heirs  in 
poseeseion  of  an  estate  an  issue  miuit  be  Joined^ 
as  in  other  civil  matters,  with  the  administrator 
in  poeseasion,  and  proof  must  be  taken  and  Judg- 
ment rendered  oontradlctorlly,  recognizinir  their 
capacity. 

8*  JyaAgBkeatm  of  fbrei^n  'eoontries  must 
be  clothed  with  all  the  forms  required  to  prove 
their  authenticity  In  the  country  in  which  they 
are  pronounced.  Otherwise,  copies  of  the  same 
will  not  be  considered  authentic,  and  cannot  be 
admitted  In  evidence  In  the  tribunals  of  this  State. 

8*  What  purports  to  be  the  exemplifica- 
tion of  a  record  in  the  Imperial  Boyal  District 
Court  of  lilndland,  in  the  Province  of  Bohemia, 
In  the  Bmplreof  Austria,  which  does  not  contain 
tntrinsic  evidence  of  a  judfirment  or  decree  of  that 
court,  and  which  is  not  shown  by  extrinsic  evi- 
dence to  have  been  in  the  form  of  a  judgment  or 
decree  of  suoh  court,  cannot  be  admitted  in  evi- 
dence in  our  court  as  that  of  such  a  Judgrmentor 
decree. 

(December  16. 1889.) 

APPEAL  by  B.  von  Meysenburf?,  petitioner, 
from  a  judgment  of  the  Civil  District  Court» 
Parish  of  Orleans,  in  favor  of  the  administrator 
in  a  proceeding  instituted  by  petitioner  to  have 
certain  nonresident  persons  recognized  as  h^irs 
of  Joseph  Lorenz,  deceased,  and  pat  in  posses- 
sion of  his  estate.     Affirmed, 

The  case  sufflclenily  appears  in  the  opinion. 

Mr.  Aufl^stas  Bernau*  for  appellant: 

The  evidence  was  admissible  and  conclusive. 

Qtoter  V.  Doty,  1  Rob.  (La.)  130. 

Mr.  Giis.  A.  Breanx,  for  appellee: 

A  judgment  recognizing  heirs  and  sending 
them  in  possession  is  one  that  must  be  rendered 
on  issue  joined  and  competent  evidence,  as  any 
other  judgment. 

Code  Prac.  art.  1000  et  eeq.;  Civil  Code,  art 
1193;  Caldwell  v.  Olenn,  6  liob.  (L».)  10. 

When  a  deposition  is  taken  in  another  State 
or  foreign  country  to  be  used  in  a  court  of  this 
State,  the  proceedings  are  those  of  that  court, 
and  must  conform  to  our  statutes. 

Commandeur  ▼.  Eussell,  6  Mart.  N.  S.  460. 

A  ludgment  of  a  foreign  court  must  be  ren- 
dered upon  citation  or  voluntary  appearance, 
or  it  is  without  e£fect. 

Hennen's  Dig.  Judgment^  18,  2,  p.  748. 

Watkinst  J.,  delivered  the  opinion  of  the 
court: 
The  deceased,  Joseph  Lorenz,   formerly  a 

^Head  notes  hy  Watkikb,  J. 
T  L.  R.  A. 


citizen  of  Findland, -Bohemia,  a  oroyinoe  of  the 
Austrian  Empire,  died  in  Mew  Orleans  on  the 
17th  of  November,  1887,  intestate,  leaving  a 
succession  which  consisted  exclusively  of  cash 
and  movables.  It  was  placed  under  an  admin- 
istration by  the  public  administrator,  there  be- 
ing no  known  heirs  of  the  deceased  present  or 
represented;  and  when  his  gestion  closed  there 
was  a  balance  of  $2,722.18  shown  to  be  od 
hand  by  the  final  acQountof  December  19, 1887. 

The  present  proceeding  was  instituted  by  E. 
von  Meysenburg,  consul  general  of  Austria,  res- 
ident of  said  city,  as  the  asent  of  certain  per- 
sons residing  in  Findlana,  Bohemia,  to  have 
them  recognized,  and  put  in  possession,  as  the 
heirs  of  said  estate.  It  was  originally  begun 
by  rule,  but  it  was  dismissed  by  the  court  as  of 
nonsuit,  and  this  one  was  commenced,  by  cita- 
tion to  the  public  administrator,  in  lieu  thereof. 
The  answer  is  a  general  denial,  coupled  with 
an  averment  that  the  parties  named  are  not  the 
heirs  of  Joseph  Lorenz,  deceased.  On  the  trial,, 
counsel  for  the  petitioner  offered  to  file  in  evi- 
dence the  procuration  of  the  consul-general,, 
along  with  what  are  alleged  to  be  exemplifica- 
tions from  the  records  of  a  certain  court  in 
Bohemia,  Austria,  whereby  the  petitioning 
principals  were  duly  recognized  as  the  collat- 
eral kmdred  of  the  deceasied,  and  'as  such  en- 
titled to  inherit  his  estate.  These  documents 
are  written  in  the  German  language,  and  are 
brought  up  in  the  original  annexed  to  the  rec- 
ord, and  it  also  contains  a  translation  into 
English.  All  of  these  were  objected  to  as  evi- 
dence, on  the  grounds,  *  'that  the  proceedings 
offered  cannot  stand  as  evidence  for  the  decree 
which  is  asked  for  herein,  to  recognize  certain 
heirs;  that  said  judgment  of  court  has  not  by 
any  proceeding  whatever  been  recognized  a» 
the  iudgment  of  a  foreign  court;  that  the  pro- 
ceecfing  is  an  «a;  parte  proceeding,  which  is  not 
binding  upon  the  public  administrator,  in  a 
proceeding^  against  him."  These  objections 
were  sustained  by  the  judge  a  quo,  and  the  tes- 
timony rejected;  and  it  was  brought  up,  an- 
nexed to  a  bill  of  exceptions,  so  that,  in  the 
event  of  an  adverse  ruling  in  this  court  on  the 
question  of  its  admissibility,  we  could  examine 
it  as  applicable  to  the  merits,  and  decide  the- 
issues  involved. 

The  contention  of  the  counsel  for  the  public 
administrator  is  that  in  a  proceeding  taken  to- 
send  heirs  into  possession  of  an  estate  an  issue- 
must  be  joined,  as  in  other  civil  matters,  be- 
fore judgment  can  be  rendered;  that  such  pro- 
ceeding must  be  conducted  contradictorilv; 
and  that  no  testimony  can  be  admitted  on  the 
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trial,  over  objection,  which  has  been  taken  ex 
parte.  To  put  the  defendant's  view  more 
tersely,  we  quote  from  his  brief,  at  page  2,  viz. : 
''If  the  decedent  had  died  in  Austria,  and  an 
administrator  or  officer  .  .  .  had  been  appoint- 
^  under  its  laws,  and  the  claimants  herein 
had  then  proceeded  contradictorily,  to  have 
themselves  adjudged  heirs,  upon  such  a  record 
the  court  of  probate  here,  in  ancillary  pro- 
ceedings, would  have  admitted  the  proceedings, 
and  held  itself  bound  by  the  judgment;  but 
«uch  is  not  the  instant  case.  There  was  no  suc- 
•cession  in  Austria,  but  in  independent  proceed- 
ings, ex  parte  merelv,  the  petitioners  obtained 
■an  order,  not  a  judgment,  which  they  say  is 
binding." 

This  objection  raises  a  question  as  to  what 
•effect  is  to  be  given  to  the  proceedings  of  the 
Austrian  court;  as  to  whether  it  presents,  in 
'effect,  an^  judgment  or  decree  on  the  (question 
of  the  heirship  of  the  claimants.  It  is  a  re- 
•quirement  of  our  law  that  "when  the  heirs, 
.  having  a  right  to  a  succession,  present 
themselves,  or  send  their  powers  of  attorney  to 
claim  it,  they  are  bound  to  cause  themselves 
to  be  recognized  as  such,  and  shall  be  put  in 
f)ossession  by  the  judge  of  the  place  where  the 
auccession  is  opened,  after  having  cited  the  cu- 
rator who  has  been  appointed  for  the  succes- 
aion."    Rev.  Civil  Code,  art.  119a 

Code  Prac,  art.  1000,  is  couched  in  like  terms. 
It  is  elementary  that  the  form  and  effect  of  ac- 
-tions  are  governed  by  the  law  of  the  place 
^bere  they  are  brought.    Id.  art.  18. 

It  has  been  held,  invariably,  that  in  such 
imatters  heirs  must  proceed  by  suit  {CaldweU 
V.  Glenn,  6  Rob.  (La.)  9),  and  that  «i;  joarto  pro- 
ceedings for  the  recognition  of  heirs  bind  nei- 
ther creditors  nor  &ird  persons.  Dalton  v. 
Wiekliffe,  85  La.  Ann.  855;  Sueeeseion  oflAimp- 
ion.  Id.  418;  Sueeeaeion  of  CharmJtmryt  84  La. 
Ann.  21. 

Our  law  further  provides  that  the  applicants 

'shall  file  along  with  their  petition  all  such 

proofs  as  may  go  in  support  of  it,  to  the  end 

that  the  curator  .  .  .  may  be  made  acquainted 

with  them."    Code  Prac.  art.  1001. 

It  further  provides  that  *'if,  from  the  exam- 
ination of  the  testimony  produced  in  support 
of  the  prayer,  the  judge  discovers  that  the  pe- 
titioners are  entitled  to  the  succession,  he  shall 
put  them  in  possession  of  it."    ArL  1008. 

It  is  plain  that  the  question  of  the  compe- 
tency of  the  evidence  is  one  for  the  oouxi  a  quo, 
and  that  it  is  authorized  to  Judge  of  the  suffi- 
ciency of  the  proofs  offered  in  support  of  the 
pretensions  set  up  by  persons  alleging  them- 
selves to  be  heirs  to  an  estate  under  its  juris- 
diction; and  it  was  the  duty  of  the  administra- 


tor to  require  strict  legal  proof  of  same.  It  Is 
true  that  OUT  law  provides  that  "when  the  judg- 
ments have  been  rendered  in  foreign  countries 
the  copies  presented  shall  be  considered  au- 
thentic, and  admitted  in  evidence  in  the  tribu- 
nals of  this  State,  if  thsy  are  clothed  with  ail  the 
forme  required  to  prove  their  authenticity  in  the 
countn'ee  where  they  are  pronounced,'*  Code  Praa 
art.  753.    (Italics  are  ours.) 

Foreign  judgments  have  frequently  been 
given  effect  by  the  decrees  of  our  courts  (//rof- 
naham  v.  Turner^  16  La.  484;  Jon^  v.  </amf- 
eon,  15  La.  Ann.  85;  Boieand  v.  Jarvie,  5 
La.  Ann.  43;  West  Feliciana  R,  Oo,  v.  T'tornton, 
12  La.  Ann.  786;  State  v.  Orleane  B.  Co,  38 
La.  Ann.  818);  but,  in  our  conception,  what  is 
presented  to  us  as  a  judgment  of  the  Imperial 
Royal  District  Court  of  Findland,  in  the  Prov 
ince  of  Bohemia,  in  the  Empire  of  Austria,  i« 
not  clothed  with  all  the  forms  requisite  to  prove 
its  authenticity  as  such  in  that  country.  It 
contains  no  intrinsic  evidence  of  a  decree  or 
judgment  of  that  court;  and  no  eztnnsic  evi- 
dence was  offered  in  the  court  ttelow  that  the 
forms  of  law  required  in  that  country  had  been 
pursued,  and  that  such  decree— if,  indeed,  it  be 
one — legalljr  fixed  the  status  of  the  cluimanta 
there.  While  it  is  perfectly  true  that  the  claim- 
ants are  Austrian  subjects,  and  are  therefore 
amenable  to  the  laws  of  that  empire,  and  with- 
in the  jurisdiction  of  the  courts  of  that  country 
ratione  pereona,  it  is  quite  apparent  that  the 
res,  i,  e,,  the  succession  of  Joseph  Lorenz,  was 
not,  and  hence  there  was  nothing  within  its 
control  which  could  make  its  decrees  effective, 
ratione  materia. 

A  careful  examination  of  the  record  offered 
in  evidence  has  satisfied  us  that,  at  most,  the 
proceeding  was  ex  parte,  and  the  hearing  was 
an  extrajudicial  one,  and  had  for  its  object  the 
taking  of  the  testimony  of  certain  witnesses, 
who  voluntarily  appeared  before  the  judge  and 
gave  in  their  evidence,  in  order  that  it  miirht 
be  attached  to  a  power  of  attorney  to  be  exe- 
cuted in  favor  of,  and  forwarded  to,  the  Aus- 
trian consul  at  New  Orleans.  In  effect,  this 
was  merely  a  commission  to  take  testimony, 
before  an  Austrian  judge,  of  certain  persons 
residing  in  that  empire,  and  which  has  no  force 
and  effect  whatever  as  a  judgment  of  a  court 
in  that  country. 

It  was  the  duty  of  plaintiffs  to  have  obtained 
a  commission  from  the  court  in  which  the  suit 
for  the  recognition  of  the  heirs  was  pending  to 
take  the  testimony  of  witnesses  in  Findland, 
Bohemia,  on  which  they  relied.  The  evidence 
offered  was  correctly  rejected. 

Judgment  affirmed. 
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Benjamin  J.  BALDWIN,  Appt,, 

V, 

LOUISVILLB  A  NASHVILLE  R.  CO. 

(....Ala.....) 

The  State  under  its  polioe  power  may 
require  railroad  employes  to  be  ex- 
amined by  a  oompetent  board  constituted  by 
state  authority,  as  to  their  fitness  for  their  serv- 
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ioe,  and  Impose  upon  the  railroad  companies  the 
reasonable  expense  of  such  examination,  and 
moh  impoeitlon  wlU  not  deprive  the  companies  of 
property  without  due  prooeas  of  law;  but  the  ex* 
peose  Imposed  on  any  company  must  be  restrict- 
ed to  the  examination  of  persons  who  are  atK>ut 
to  be,  or  are  at  any  time,  actually  employed  by  it| 
and  as  to  whom  examinations  are  compulsory. 

(Stone,  Oh.  J.,  and  SomervfOe,  J.,  dmenU 
(December  10, 1880.) 
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APPEAL  by  pinintiff  from  a  Judgment  of  the 
Citj  Court  of  Montgomery,  in  favor  of  de- 
fendant in  an  action  to  recover  a  statutory  fee 
alleged  to  be  due  plaintiff  as  a  duly  authorized 
medical  examiner  for  service  rendered  in  ex- 
amining defendant's  employes  for  color  blind- 
ness.   Jieversed, 

Tbe  action  was  brought  to  recover  the  sum 
•of  $1,800  for  services  rendered  by  plaintiff  for 
defendant  in  tbe  examination  of  defendant's  em- 
ployes for  color  blindness,  and  was  commenced 
October  8, 1887.  Plaintiff  was  one  of  tbe  medi- 
cal examiners  appointed  under  tbe  provisions 
of  tbe  Act  of  February  28,  1887,  entitled  "An 
Act  for  tbe  Protection  of  the  Traveling  Public 
against  Accidents  Caused  by  Color  Blindness 
and  Defective  Vision"  (Sess.  Acts  1886^87,  p. 
87).  He  sued  to  recover  the  fees  prescribed  and 
allowed  by  section  8  of  ibat  Act.  The  com- 
plaint contained  a  special  count  only  alleging 
plaintiff's  appointment  as  one  of  the  meaical 
examiners,  tbe  performance  of  services  by  him 
in  tbe  examination  of  the  defendant's  employes, 
and  the  defendant's  refusal  to  pay  the  specified 
fees  on  demand.  Defendant  demurred  to  the 
complaint  on  tbe  ground  that  tbe  statutory 
provision  was  unconstitutional  and  void.  Tbe 
-demurrer  was  overruled  and  it  filed  a  special 
plea  denving  its  liability  for  the  fees  claimed 
by  the  plaiDtiff  on  the  same  ground.  Plaintiff 
<lemurred  to  this  plea,  the  court  sustained  tbe 
demuirer,  the  defendant  declined  to  plead  over, 
and  judgment  was  entered  in  favor  of  plaintiff, 
and  defendant  brought  tbe  cose  to  this  court  for 
review.  A-f  ter  argument  a  decision  was  reached 
on  February  6,  1889,  in  which  the  Judgment 
below  was  reversed.  Stone,  Ch,  J.,  and  Somer- 
ville,  J.,  holding  tbe  Act  unconstitutional,  and 
Olopton,  /.,  dissenting  from  that  decision,  but 
concurring  in  tlie  reversal  on  other  grounds. 
The  case  was  remanded  to  the  lower  court 
where  it  was  tried  a  second  time  and  the  de- 
murrer to  the  complaint  was  sustained  on  ac- 
•count  of  tbe  unconstitutionality  of  tbe  Act. 
Thereupon  plaintiff  appealed  to  this  court.  In 
the  mean  time  another  judge  had  been  added 
to  the  supreme  bench,  and  tbe  new  Judge  con- 
curred in  tbe  opinion  of  Clopton,  J.,  tbe  law 
being  that  on  a  second  appeal  the  court  must 
decide  tbe  case  according  to  what  in  its  opinion 
is  then  the  law  without  reference  to  the 
former  dedsion  in  the  same  case.  Tbe  Act  in- 
creasing tbe  number  of  Judges  to  four  provided 
that  whenever  tbe  four  Judges  shall  be  eoually 
divided  in  a  case  thev  should  certify  tbe  tact  to 
the  governor,  who  should  then  appoint  a  mem- 
ber of  the  bar  of  tbe  supreme  court  to  sit  with 
them  and  determine  tbe  case.  Tbe  Judges  in 
the  case  being  equally  divided,  tbe  court  certi- 
fied its  division  to  the  governor,  and  he  ap- 
pointed William  C.  Wara  as  fifth  Judge  in  the 
<»se.  Mr.  Ward  announced  his  concurrence  in 
the  opinion  of  Clopton,  J,,  which  was  rendered 
•on  the  former  appeal,  and  that  opinion  there- 
fore became  the  law  of  the  case. 

The  other  material  facts  appear  in  the  opin- 
ions. 

Messrs,  Tompkins.  London  ib  Troy»  for 
appellant: 

The  law  in  t^uestion  is  not  contrary  to  either 
the  letter  or  spirit  of  our  Constitution;  it  is  an 
exercise  of  a  power  given  to  enable  the  State  to 
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discharge  its  highest  duty,  and  tends  to  prevent 
crime  and  suffering. 

Cooley,  Const.  Lim.  5th  ed.  201, 202;  Thorpe 
V.  Rutland  A  B,  R,  Co,  27  Vt.  140.  See  Mis- 
souri Pac,  R,  Co.  V.  Mackey,  127  U.  S.  205  (32 
L.  ed.  107);  Peters  v.  8t,  Louis  d:  I,  M.  R  Co. 
28  Mo.  107;  Brantn  T.Conn.  4b  P,  R,  R.  Go,  81 
Vt  214;  Boston,  C.  di  M.  R  Co.  v.  8taU,  82  N. 
U.215. 

The  courts  have  universally  sustained  legis- 
lation requiring  railroad  companies  to  fence  in 
their  tracks  when  other  lana  owners  are  not 
required  to  do  so,  and  making  tbem  liable  for 
damages  resulting  from  a  failure  to  fence. 

Blair  v.  Milwaukee  4b  P.  R.  Co.  20  Wis.  267; 
New  Albany  4b  S.  R,  Co.  v.  Tilton,  12  Ind.  8; 
Jones  V.  Qalena  4b  C,  R  Co,  16  Iowa,  6;  Ohio 
4b  M,  R.  Co.  ▼.  McClelland,  26  lU.  140;  Wal- 
dron  V.  Rensselaer  4b  8.  R.  Co.  8  Barb.  890; 
Kansas-  Pae.  R.  Co,  v.  Motoer,  16  Kan.  578; 
Gorman  v.  Paeifle  R  Co,  26  Mo.  441.  See  also 
Pennsylvania  R,  Co.  v.  Riblet,  66  Pa.  164. 

If  the  Legislature  in  tbe  exercise  of  its  police 
powers  has  tbe  authority  to  pass  such  a  law  as 
tbe  one  under  consideration  applicable  to  all 
persons  and  coroorations,  a  statute  applicable 
only  to  railroad  companies  cannot  be  held 
void. 

Bannon  v.  State,  49  Ark.  167,  81  Am.  & 
Eng.  R.  R.  Cas.  553;  Grissell  v.  Hovsatonie  R. 
Co.  4  New  Eng.  Rep.  85,  54  Conn.  447, 82  Am. 
&  Eng.  R.  R.  Cas.  349. 

The  powers  of  the  State  extend  to  its  super- 
.vision  of  the  roads  to  insure  that  these  safe- 
guards against  injury  to  the  public  are  main- 
tained. 

T/iorpe  V.  Rutland  4b  B,  R  Co.  27  Vt.  140. 

Tbe  law  under  discussion  is  nothing  but  a 
law  requiring  the  railroad  companies  at  their 
expense  to  erect  a  most  important  safeguard 
against  accident  so  as  to  render  their  business 
ordinarily  safe  to  others. 

Tiedemao,  Pol.  Powers,  g  194.  See  Morgan's 
Steamship  Co,  v.  Louisiana  Board  of  Health, 
118  U.  S.  455  (80  L.  ed.  287). 

It  is  the  duty  of  tbe  company  to  epoploy  men 
of  the  character  this  law  provide  for,  and 
it  must  at  its  own  expense  see  that  the  men 
they  do  employ  are  of  such  character.  Tbe 
cost  of  having  this  determined  is  not  and  can- 
not be  a  tax,  which  is  a  contribution  levied  by 
tbe  State  for  the  support  of  the  government,  and 
not  the  compensation  required  to  be  paid  to  an 
agent  of  the  State  appointed  to  enable  a  public 
carrier  to  discharge  a  duty  he  is  required  by  the 
common  law  to  discbarge  at  his  own  ex- 
pense. 

Smith  V.  Alabama,  124  U.  8.  480  (81  L  ed. 
508);  Cooley,  Taxn.  1;  Burroughs,  Taxn.  g  9. 

The  constitutionality  of  a  similar  law  has 
been  sustained  by  other  courts. 

charlotte,  C.  Jk  A.  R  Go.  7.  Gibbes,  27  S.  C. 
885,  81  Am.  <ft  Eng.  R.  R.  Cas.  464;  Albrerht 
V.  State,  8  Tex.  A  pp.  216,  84  Am.  Rep  737; 
Boston  i  M.  R.  Co.  v.  County  Comrs.  4  New 
Eng.  Rep.  657. 79  Me.  886;  People  v.  Squire,  10 
Cent.  Rep.  437,  107  N.  Y.  598,  1  Am.  St  Rep. 
893;  Weiber  v.  ReinJiaid,  73  Pa.  370,  13  Am. 
Rep.  747;  Chicago  4b  N,  W.  R.  Co.  v.  People,  9 
West.  Rep.  151,  120  Dl.  104, 81  Am.  &  Eng.  R. 
R.  Cas.  487;  I^t  v.  TiVmn,  72  Cal.  404,  19 
Am.  &  Eng.  Corp.  Cas.  640. 
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Meurs.  Thomas  G.  Jones  and  J*  M. 
Falkner*  for  appellee: 

Without  a  certificate  one  can  not  engaf^e  Id  or 
be  employed  In  the  railroad  busiDera,  and  the 
certificate  is  the  license  to  engage  in  such  busi- 
ness 

Baldmn  ▼.  Kouru,  81  Ala.  278. 

The  employs  is  the  direct  beneficiary  of  the 
license.  The  State  cannot  provide  that  a  rail- 
road company  shall  not  do  business  unless  it 
takes  out  a  license  or  pays  a  license  fee  as  a 
condition  precedent. 

Lelaup  V.  Part  of  Mobile,  127  U.  8. 640  (32  L. 
ed.  311). 

Whether  or  not  afee'may  be  lawfully  exacted 
under  the  police  power  is  always  a  question 
for  the  courts,  and  they  are  the  ultimate  judges 
of  the  rightfulness  and  the  legality  of  the  exac- 
tion. 

Joseph  y.  Randoloh,  71  Ala.  409;  Tiedeman, 
Pol.  Powers,  pp.  197,  198. 

The  Act  does  not  impose  any  legal  duty  on 
railroad  companies  to  have  their  employes  ex- 
amined; it  simply  requires  them  not  to  haye 
men  in  their  seryice  without  certiticates.  The 
duty  of  procuring  the  examination  is  put  on 
the  em  ploy  §,  and  the  duty  not  to  hire  a  man 
without  a  certificate  put  on  the  railroad  com- 
pany. 

An  agreement  to  serye  after  August  1  with- 
out a  ceitificate  could  not  constitute  a  contract; 
it  would  be  an  act  forbidden  to  both  sides  un- 
der a  penalty,  and  absolutely  yoid. 
Woods  y.  Armstrong^  64  Ala.  160. 

What  is  here  attempted  is  not  authorized  by 
the  taxing  power;  and  is  a  thinly  yeiled  atiempt 
under  guise  of  exercise  of  police  power  to  put 
the  entire  expense  of  a  public  state  burden 
upon  a  few  taxpayers. 

Where  the  motiye  of  a  law  is  general  welfare, 
the  fact  that  it  remotely  or  incidentally  confers 
more  benefit  on  one  class  than  another  cannot 
justify  the  imposition  of  the  entire  expenses  on 
a  class  of  taxpayers. 

Such  a  law  is  authorized  neither  by  the  tax- 
ing nor  by  the  police  powers. 

Cooley,  Taxn.  2d  ed.  141,  142;  Burroughs, 
Taxn.  68, 892;  Joseph  y.  Randolph,  71  Ala.  499; 
lUinois  Cent.  B.  Co.  v.  Bloomington,  76  111. 
447;  Ohio  d  M.  B.  Co.  v.  Lcu^et/,  78  111.  55. 

The  police  power  is  not  omnipotent;  it  cao- 
not  run  counter  to  the  Constitution  or  prohibit 
things  which  it  permits.  It  can  only  regulate 
such  right,  and  the  regulation  must  be  reason- 
able. 

Joseph  y.  Bandolph,  <  supra;  People  y.  Marx, 
99N.Y.877. 

The  owner  of  a  railroad  has  a  legal  and 
yested  right  to  use  his  property  in  that  busi- 
ness and  the  Legislature  cannot  prohibit  or  pre- 
yent  it;  it  can  only  reasonably  regulate  it. 

Atchison,  T.  db'8.  F.  B.  Co.  y.  Howe,  82 Kan. 
787;  Cooley,  Const.  Lim.  6th  ed.  p.  618;  Penr 
saeola  Teleg.  Co.  t.  IF.  U.  TeUg.  Co.  96  U.  8.  1 
(24  L.  ed.  708). 

Clopton*  /.,  deliyered  the  following  opin- 
ion: 

Appellee  was  appointed  an  examiner  under 
the  proyisions  of  "An  Act  for  the  Protection 
of  the  Trayeling  Public  against  Accidents 
Caused  by  Color  Blindness  and  Defectiye  Vis- 
ion." The  Act  disqualifies  all  persons  affected 
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with  color  blindness  and  loss  of  yisual  power,, 
one  or  both,  to  the  extent  defined  iherein,  from 
servinfi:  on  railroad  lines  in  the  capacity  of  lo- 
comotiye  engineer,  fireman,  train  conductor,, 
brakeman,  gate  tender  or  signal-man,  or  in  any 
other  poeition  which  requires  the  use  of  dis- 
crimination of  form  or  color  signals;  and  make» 
it  a  misdemeanor  for  any  person  to  serye  in  any 
of  the  capacities  mentioned  without  first  hay- 
ing obtained  a  certificate  of  fitness  in  accord* 
ance  with  the  provisions  of  the  Act.  It  re- 
quires the  goyernor  to  appoint  as  examiners  a 
suitable  number  of  properly  qualified  medical 
men  distributed  throughout  the  State;  author- 
izes any  one  of  them  to  make  the  examination, 
and  issue  the  certificate;  and  provides  for  pre- 
scribing the  methods  in  which  the  examinatioo 
shall  be  made.  The  examiner  is  entitled  to  a 
fee  of  $3. 

The  I  bird  section  provides  ''that  on  and  after 
the  1st  day  of  June,  1887.  examinations  and 
re- exam  in  at  ions,  at  the  expense  of  the  railroad 
companies,  shall  be  required  under  this  law; 
and  any  railroad  company,  officer  or  agent  of 
the  same,  employing  after  said  date  a  pnerson  in 
any  of  the  capacities  specified  in  section  1  of 
this  Act,  who  does  not  possess  a  certificate  of 
fitness  therefor,  in  so  far  as  color  blindness  and 
visual  powers  are  concerned,  duly  issued  in  ac- 
cordance with  the  requirements  of  this  Act, 
shall  be  guilty  of  a  misdemeanor,  and  for  each 
and  every  offense  shall  be  punished  by  a  fine  of 
not  less  than  $60,  nor  more  than  f500;  pro* 
vided,  that  those  persons  already  in  employ- 
ment in  said  capacities  on  the  1st  day  of  June, 
1887,  shall  be  allowed  until  the  1st  day  of 
August,  1897,  in  which  to  procure  the  neces- 
sary certificates."    Acts  1886-87,  p.  87. 

Appellee  brings  the  action  to  recover  of  de- 
fendant the  fees  for  examinations  of  persona 
serving  in  the  specified  capacities  on  a  railroad 
in  this  State.  The  main  contention  between 
the  parties  relates  to  the  power  of  the  Legisla- 
ture to  impose  upon  the  railroad  companies 
the  expense  of  the  examinations  and  re-exami- 
nations required  by  the  Act. 
.  The  police  power,  which  has  alwajrs  been 
regarded  of  the  utmost  importance,  and  as 
essential  to  good  order,  extends  to  the  pro- 
tection of  the  lives,  health,  comfort,  safety 
and  quiet  of  all  persons,  and  to  the  protec- 
tion of  all  property.  In  respect  to  rail- 
roads, it  has  been  said  by  a  learned  Judge: 
"It  may  be  extended  to  the  supervision  of  the 
track,  tending  switches,  running  upon  the  time 
of  other  trains,  running  a  road  with  a  single 
track,  using  improper  rails,  not  using  proper 
precaution  by  way  of  safety  beams  in  case  of 
the  breaking  of  axle-trees,  the  number  of  brake- 
men  upon  a  train  with  reference  to  the  num- 
ber of  cars,  employing  intemperate  or  incom 
petent  engineers  and  servants,  running  beyond 
a  ^ven  rate  of  speed,  and  a  thousand  similar 
things,  most  of  which  have  been  made  the  sub- 
ject of  legislation  or  judicial  determination,, 
and  fdl  of  which  may  be."  As  to  their  em- 
ployes, it  may  be  extended  to  the  police,  which 
the  corporations  themselves  exercise  in  the  ab- 
sence of  legislative  regulations.  Thorpe  y. 
Rutland  eft  B.  B.  Co.  27  Vt.  140,  62  Am.  Dec. 
625. 

In  McDonald  y.  BtaU,  81  Ala.  279,  the  Act 
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"State  to  be  ExamiDed  and  Licensed  by  a  Board 
to  be  Appointed  by  the  Governor  for  That 
Purpoee"  was  brought  before  this  court  The 
«Dactmen(  declares  unlawful,  and  makes  a 
misdemeanor,  for  the  engineer  of  any  railroad 
train  in  this  State  to  drive  or  operate  any  train 
odf  cars  or  en^ne  upon  the  main  line  or  road- 
bed of  any  railroad  in  this  State,  which  is  used 
for  the  transportation  of  persons,  passengers  or 
freight,  without  first  undergoing  an  examina- 
tion and  obtainingalicense  as  therein  provided. 
The  Act  requires  the  governor  to  appoint  a 
board  of  examiners,  who  are  authorized  to 
make  the  examinations,and  to  issue  the  licenses; 
and  the  examining  member  of  the  ooard  is  en- 
titled to  a  fee  of  $5,  to  be  paid  bv  the  appli- 
cant. It  was  contended  that  the  Act  is  a  reg- 
ulation of  commerce  between  the  States,  and 
<x>ntravenes  the  Constitution  of  the  United 
States.  Somerville,  J.,  speaking  for  the  court, 
says:  '*In  our  opinion,  it  is  a  mere  internal 
police  regulation,  which  was  competent  to  be 
provided  for  by  the  State,  as  a  proper  mode  of 
preserving  the  safetv  of  the  traveling  public, 
and  other  persons  whose  lives  may  well  be  im- 
periled by  the  negligence  of  ignorant  and  in- 
competent engineers/* 

The  same  Statute  was  brought  before  the 
Supreme  Court  of  the  United  States  in  Smith 
V.  Alabama,  124  U.  S.  465  [81  L.  ed.  508],  on 
error  to  this  court,  when  the  same  constitutional 
objection  was  made.  The  validity  of  the  Act 
was  maintained  as  a  valid  exercise  of  the  po- 
lice power.  Matthews,  c/i,  says:  *'It  is  prop- 
erly an  Act  of  legislation,  within  the  scope  of 
the  admitted  power  reserved  to  the  State  to 
regulate  the  relative  rights  and  duties  of  per- 
sons being  and  acting  within  its  territorial 
Jurisdiction,  intended  to  operate  so  as  to  secure 
for  the  Dublic  safety  of  person  and  property." 

The  statute  now  under  consideration  came 
before  the  same  court  in  Nasfiville,  0.  db  8t.  L. 
B.  Co.  V.  Alabama,  128  U.  S.  96  [82  L.  ed.  852], 
also  on  error  to  this  court.  After  referring  to 
Uie  decision  in  Smith  ▼.  Alabama,  and  the  pro- 
visions of  the  Statute  adjudcred  to  be  valid  in 
that  case.  Field,  J,,  says:  "The  Act  now  under 
consideration  only  requires  an  examination 
and  license  of  parties  to  be  employed  on  rail- 
roads in  certain  specified  capacities,  with  ref- 
erence to  one  particular  qualification, — that 
relating  to  his  visual  organs;  but  this  limitation 
does  not  affect  the  application  of  the  decision. 
If  the  State  could  lawfully  require  an  exami- 
nation as  to  the  general  fitness  of  a  person  to 
be  employed  on  a  railway,  it  could,  of  course, 
lawfully  require  an  examination  as  to  his  fit- 
ness in  some  one  particular.  The  Statute  was 
held  to  constitute  a  part  of  that  body  of  the 
local  laws  which  governs  the  relation  between 
carriers  of  passengers  and  freight  and  the  pub- 
lic who  employ  them.  It  relates  to  the  duties 
of  railroad  companies,  and  the  rights  of  the 
traveling  public,  defining  and  declaring  that 
certain  specified  things  shall  be  done  and  ob- 
served to  insure  the  safe  carriage  of  passengers. 
In  view  of  the  foregoing  adjudications,  ^that 
the  provisions  of  the  Act  fall  within  the  class 
of  police  regulations  we  cannot  regard  an  open 
question. 

The  Legislature,  having  the  power  to  super- 
vise and  regulate  the  business  of  railway  com- 
panies, so  far  as  may  be  needful  to  the  safety 
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of  passengers,  bad  implied  authority  to  provide 
suitable  and  efficient  means  of  enforcing  the 
regulations,  and  impose  the  expense  on  the 
companies.  On  this  principle  rest  the  provis- 
ions of  many  such  statutes.  Dealers  in  many 
classes  of  merchandise  are  required  to  submit 
them  to  inspection,  and  dealers  using  weights 
and  measures  to  have  them  officially  approved, 
and  pay  the  fees  of  the  officers.  Steam  vessels 
are  required  to  submit  to  inspection,  and  pay 
the  expense  thereof.  The  duties  have  often 
been  imposed  on  railroad  companies  to  fence 
their  roads,  station  fiag-men  at  public  cross- 
ings, and  provide  safeguards  at  places  of  danger 
at  tiieir  own  expense.  The  statutes  of  the 
several  States  afford  many  other  illustrations 
of  the  application  of  the  same  principle,  the 
constitutionality  of  which  Has  not  been  doubt- 
ed. Boston  d  M,  R,  Co,  v.  County  Comrs.  79 
Me.  886,  4  New  Eng.  Rep.  657;  Morgan's 
SteamsIiW  Co,  v.  Louisiana  Board  of  Bealtli, 
118  U.  S.  455  [30  L.  ed.  237];  J7iorpe  v.  i^«^ 
land  db  B.  R,  (Jo.  tupra;  Kansas  Pac,  R,  Co,  v. 
Mower,  16  Kan.  578. 

The  supervision  is  not  because  of  benefit  to 
the  parties  whose  business  is  supervised,  but 
in  the  interest  of  the  public  good,  health  and 
safety.  If  the  State  has  the  authority  to  im- 
pose upon  railroad  companies  the  expense  of 
mspecting  their  tracks  and  machinery,  of  sta- 
tioning flag-men  at  public  crossings,  and  pro- 
viding safeguards  when  necessary,  on  no  sound 
principle  can  the  right  be  denied  to  have  their 
employ^  examined^by  a  competent  board  con- 
stilutecl  by  state  authority  and  to  require  the 
companies  to  pay  the  reasonable  expense  of  as- 
certaining that  their  employ  §s  possess  the  <}uali- 
fications  reauired  by  law, — the  expense  in  as* 
certaining  Uiat  the  agencies  used  by  them  in 
operating  their  roads,  the  fitness  of  which  is 
essential  to  the  protection  and  safety  of  life 
and  property,  are  suitable  and  efficient.  This, 
as  I  understand  it,  is  the  view  of  the  Statute 
taken  in  NashviUe,  C.  db  St.  L,  R,  Co,  v.  AlO" 
bama,  supra,  where  in  answer  to  the  objection 
that  the  Act  deprived  the  companies  of  proper- 
ty without  due  process  of  law.  Field,  J.,  says: 
''Requiring  railroad  companies  to  pay  the  fees 
allowed  for  the  examination  of  parties  who  are 
to  serve  on  their  railroad  in  one  of  the  capaci- 
ties mentioned  is  not  depriving  them  of  prop- 
erty without  due  process  of  law.  It  is  merely 
imposing  upon  them  the  expenses  necessary  to 
ascertain  whether  their  employes  possess  the 
physical  qualitications  required  by  law." 

But,  conceding  the  right  to  require  payment 
of  the  expense  of  enforcing  proper  police  regu- 
lations, counsel  contend  that  the  Statute  oper- 
ates to  create  a  state  board  of  examiners  before 
whom  every  person  desiring  to  be  employed  in 
the  specified  capacities,  whether  or  noi  in  actual 
employment  when  the  Statute  went  into  effect, 
shall  appear  and  be  examined,  to  the  end  that 
the  State,  in  exercising  its  licensing  power,  may 
be  informed  what  persons  can  be  trusted  lo  en- 
gage in  certain  occupations;  and  that  the  re- 
quirement that  the  railroad  companies  shall 
pay  the  expense  is  the  imposition  of  a  tax,  un- 
der color  of  establishing  police  regulations,  un- 
authorized by  the  taxing  power.  Taxation  is 
not  the  purpose,  nor  ordinarily  a  legitimate 
exercise,  of  the  police  power.  Its  province  ia 
to  supervise  and  regulate,  in  doing  which  a 
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lioense  fee  mfly  be  exacted  to  assist  Id  the  regu- 
lalioD,  but  should  not  exceed  the  necessary  or 
probable  expense  of  inspecting  and  regulating 
the  business  to  which  the  power  is  extended, 
including  the  expense  of  issuing  the  license, 
and  compensa.ion  to  the  officer  required,  and 
Buch  incidental  and  additional  expense  as  may 
be  necessary  to  en'orce  the  regulations.  Van 
Hook  y.  JSelma,  70  Ala.  861;  Cooley,  Taxn. 
698. 

In  establishing  poHoe  regulations,  a  license 
fee  may  be  exacted  for  the  purpose  of  raising 
revenue;  but  when  done  the  tax  is  not  imposed 
under  the  police  power,  but  under  the  separate 
and  distinct  power  of  taxation,  and  comes  with- 
in the  provisions  of  the  Constitution  limiting 
the  exercise  of  the  latter  power.  The  require- 
ment that  the  railroad  companies  pay  the  ex- 
pense of  the  examinations  is  not  the  imposition 
of  a  tax,  in  the  constitutional  sense.  I^o  part 
of  the  fee  allowed  the  examiner,  which  is  the 
only  expense  required  to  be  paid,  goes  into  the 
state  treasury,  or  assists  in  raising  the  public 
revenue,  and  it  cannot  be  applied  to  any  pur- 
pose other  than  payment  of  the  expense  of  the 
examination.  By  the  express  terms  of  the  Stat- 
ute, it  is  allowed  for  each  and  every  examina- 
tion, whether  or  not  a  certificate  of  fitness  is 
granted,  and  was  intended  to  cover,  from  time 
to  time,  the  expense  of  enforcing  the  statutory 
regulations. 

If  the  operation  of  the  Act  be,  as  counsel  in- 
sist, to  impose  on  the  companies  the  fee  for 
examining  and  licensing  persons  who  are  not 
in  their  employment,  and  who  sustain  no  rela- 
tion to  them  in  the  department  of  their  business 
supervised,  it  goes  beyond  the  scope  and  prov- 
ince of  the  police  power,  and  falls  within  the 
provision  of  the  Constitution  which  prohibits 
private  property  being  taken  for  private  use, 
or  depriving  a  person  of  property  without  due 
process  of  law.  It  is  an  essential  constituent 
of  a  valid  law,  imposing  upon  the  companies 
the  expense,  that  it  be  restricted  to  the  exami- 
natii  >n  of  persons  who  are  to  be  employed  or  are 
in  the  service  of  the  companies  in  some  one  of 
the  specified  capacities, — agencies  employed  by 
them  to  carry  on  their  business. 

As  is  apparent  from  the  decisions  referred  to 
above,  the  requirement  that  the  examinations 
shall  be  at  the  expense  of  the  companies  is  sus- 
tainable only  as  an  authorized  part  of  the  sys- 
tem of  su  per  vision.  By  the  Statute  all  persons, 
whether  or  not  in  employment  at  the  time  the 
Act  took  eilect,  are  required  to  obtain  the  req- 
uisite ccrtiiicate,  and  of  consequence  to  unden^o 
an  examination  before  serving  in  any  of  the 
specitJed  capacities.  The  Hfth  section,  which 
allows  the  fee^  does  not  prescribe  in  terms  by 
^hom  it  shall  be  paid.  The  third  section  spe- 
cially extends  tbe  supervision  to  the  business 
of  the  railroad  companies,  and  fixes  the  time 
on  and  afier  which  it  shall  be  enforced.  The 
piovision  is  not  that  all  exnminations  required 
by  the  Act  shall  be  at  their  expense,  but  that 
''examinations  and  re-exam inations  at  the  ex- 
pense of  the  railroad  companies  shall  be  re- 
quired under  this  law."  The  intention  is  to 
establLsh  the  manner  of  supervision,  and  the 
mode  of  enforcement,  b^  examinations  and  re- 
examinations, and  bv  imposing  penalties  for 
emplo}  in^  persons  who  do  not  possess  the  req- 
uisite certificate  of  fitness.    The  penalty  is  not 
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incurred   by  mere  contractual  employ meDt^ 

without  actual  service. 

But  it  must  be  conceded  that  the  Statute, 
fairly  construed,  operates  to  impose  upon  the 
companies  the  expense  of  examining  those  per- 
sons who  were  in  tlieir  employment  on  and  after 
the  1st  day  of  June,  without  reference  to  their 
continuation  in  the  service  after  the  Ist  day  of 
the  succeeding  August,  which  time  was  allowed 
such  employ&'to  procure  the  requisite  certifi- 
cates. It  was  so  construed  in  Baldwin  v.  Kouns, 
81  Ala.  2^2.  As  has  been  said,  its  const itu- 
tionalty  can  be  maintained  only  so  far  as  it  ia* 
a  legitimate  exercise  of  the  police  power. 
Neither  the  persons  then  actually  employed, 
nor  the  companies,  incur  the  penalties  pre- 
scribed by  statute  until  after  the  expinition  of 
the  time  allowed  such  em  ploy  &  to  obtain  the 
certificates.  Until  then  the  supervision,  as  tc 
those  who  were  in  the  employment  of  the  com- 
panies, does  not  commence;  until  then  compul- 
sory examinations  of  such  persons  cannot  Y» 
made.  Under  the  police  power,  the  expense 
of  no  examination  can  be  imposed  upon  the 
companies,  except  of  the  agencies  used  in  car- 
rying on  their  business  when  it  becomes  their 
duty  to  submit  to  supervision,  and  examina- 
tions may  be  compelled.  So  far  as  the  Statute 
requires  examinations  to  be  made  prior  to  the 
1st  of  August,  lb87,  at  the  forced  expense  of 
the  companies,  of  persons  in  their  employ  oi» 
the  1st  day  of  June  preceding,  without  refer- 
ence to  their  continuation  in  service  after  the 
1st  of  August,  it  goes  beyond  a  legitimate  and 
constitutional  exercise  of  the  police  power.  My 
brothers  differ  from  this  conclusion,  holding- 
the  provision  of  the  Statute  under  considera- 
tion unconstitutional,  as  not  being  a  legitimate 
exercise  of  the  police  power.  They  express 
their  own  views.  I  concur  in  the  reversal  of 
the  judgment,  on  the  ground  that  the  complaint 
does  not  aver  facts  sufficient  to  show  the  lia- 
bility of  defendant  for  examinations  had  IxK 
tween  the  1st  day  of  June  and  August. 

Bev&ried  and  remanded. 

Stone*  Gh.  «7.,  dissenting: 

The  certificate  exacted  of  certain  employ^ 
of  railroad  companies,  in  reference  to  their 
power  to  distinguish  colors,  is  certainly  a  legiti- 
mate exercise  of  the  police  power  of  the  gov- 
ernment Its  tendency  is  to  increajse  the 
chances  of  safety  in  railroad  travel,  at  best 
more  or  less  hazardous.  And  it  is  certainlv 
within  the  pale  of  legislative  power  to  puuisn 
by  tine  or  penalty  any  railroad  company  which 
intrusts  the  running  of  a  train  to  the  control  of 
an  agent  or  agents  who  are  without  the  requi- 
site evidence  of  qualification.  This  would  be 
dealing  with  the  conduct  of  the  corporation. — 
its  operation,  by  which  it  earns  its  income, 
— and  it  is  right  and  proper  that  it  should  be 
made  to  pay  the  expense  of  such  violation  of 
its  duty. 

The  question  presented  by  this  record  is  dif- 
ferent. It  is  not  whether  the  road  is  properly 
appointed,  properly  constructed  and  properly 
equipped,  but  whether  persons  serving  it,  or 
seeking  employment  at  its  hands,  are  duJy  qual- 
ified for  the  service  they  propose  to  render. 
This  is  made  by  the  law  one  of  the  conditions 
upon  which  the  particular  line  of  duties  can  be 
undertaken  by  the  applicant.    It  is  a  qualifica- 
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tion  be  must  possess  before  be  can  accept  em- 
ploymeot,  and  bence  it  is  for  bis  benefit  tbat 
tiie' examination  is  bad,  and  a  certificate  given. 

Tbe  certificate  wben  given  is  good  for  five 
years,  and  autborizes  tbe  bolder  of  it  to  take 
employment,  not  alone  from  tbe  one  railroad 
company,  but  from  any  company  tbat  will  em- 
ploy bim.  On  the  other  band,  it  imposes  on  bim 
no  duly  to  continue  in  tbe  service  of  tbe  road 
on  wbicb  tbe  Statute  proposes  to  assess  tbe  ex- 
pense  of  the  examination.  Can  a  distinction 
be  drawn  between  tbe  present  case  and  tbat  of 
any  otber  professional  man,  skilled  laborer  or 
artisan,  who  is  required  to  possess  certain  qual- 
ifications before  entering  upon  certain  lines  of 
employ'  ment  or  service?  And  if  tbe  expense  of 
establishing  tbe  fact  tbat  tbe  applicant  pos- 
sesses tbe  necessary  qualifications  can  be  im- 
posed on  tbe  employer  without  bis  consent  in 
tbe  one  case,  why  not  in  every  like  case,  wbicb 
leqiiires  tests  of  qualification? 

Tbe  Statute  under  consideration  attempts  to 
impose  on  tbe  railroad  corporations,  witboutits 
consent,  and  whether  it  will  or  not,  the  ex- 
pense of  tbe  examination  of  certain  classes  of 
Its  employes,  for  tbe  purpose  of  determining 
their  fit  ness  for  tbe  service.  Is  tbis  not  a  mere 
legislative  edict  tbat  one  person  (artificial)  shall, 
without  bis  consent,  pay  for  services  rendered 
to  another  ?  Tbis  is  not  "due  process  of  law." 
Private  property  shall  not  be  taken  for  private 
use.  These  are  constitutional  guaranties,  and 
corporations  are  as  much  under  their  protec- 
tion as  natural  persons  are. 

Tbe  case  of  morgan  Steamship  Go.  v.  Zottm- 
ana  Board  (^Health,  118  Q.  S.  455  [80  L.  ed. 
287],  rightly  interpreted,  is  not  opposed  to  the 
views  expressed  above,  and  furnishes  no  war- 
rant for  the  Statute  we  are  interpreting.  Tbe 
question  in  that  case  arose  under  tbe  Quaran- 
tine Laws  of  Louisiana,  enacted  for  the  pur- 
pose of  keeping  out  contagious  diseases.  To 
allow  vessels  to  land  in  New  Orleans,  not  hav- 
ing a  bill  of  beslib  free  of  contagious  or  infec- 
tious diseases,  would  be  to  greatly  imperil  tbe 
inhabitants  of  tbe  city.  The  quarantine  in- 
spection or  examination  was  required  piimarily 
for  the  safety  of  the  city,  but  secondarilv  and 
largely  for  tbe  benefit  of  tbe  vessel.  If  found 
free  from  disease,  she  could  at  once  proceed, 
complete  her  voyage,  and  come  into  port.  The 
benfit  of  the  inspection  was  thus  largely  tbe 
vessel's,  and  furnished  a  sufficient  considera- 
tion to  uphold  tbe  charge  made  against  her. 

In  the  case  of  NaahviUe,  C,  &  St.  L,  R.  Co,  v. 
Alabama,  128  D.  S.  90  [83  L.  ed.  862],  tbe 
question  we  have  been  considering  was  not, 
and  could  not  be,  rai&ed.  Hence  tbe  remark 
of  tbe  eminent  jurist  who  prepared  the  opinion 
in  that  case  is  not  an  autboritative  adjudica- 
tion. 

The  majority  of  tbe  court  bold  tbat  so  mucb 
of  tbe  Statute  as  imposes  on  tbe  railroads  tbe 
expense  of  the  examination  and  certification  of 
tbe  qualification  of  ita  employes  is  unconstitu- 
tional and  void. 

Somerville*  J,,  dissenting: 
•  I  concur  in  tbe  opinion  of  the  chief  Justice 
in  tbis  case.    Tbe  law  under  consideration,  in 
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my  judgment,  passes  beyond  tbe  legitimate  do- 
main of  tbe  police  power,  and  reaches  ground 
forbidden  by  the  prohibitions  of  tbe  Constitu- 
tion. It  18  not  denied  tbat  tbe  Legislature  ba»> 
the  power  to  regulate  tbe  business  of  common 
earners  engaged  in  running  railroads  in  this* 
State  by  a  reasonable  exercise  of  its  police 
power,  having  in  view  tbe  preservation  of  tbe 
public  safety.  Smith  v.  StaU,  85  Ala.  841; 
Smith  V.  AlaJbama,  124  U.  S.  465  [Rl  L.  ed. 
608];  McDonalds.  State,  81  Ala.  279. 

It  may  also,  in  the  lawful  exercise  of  tbi»- 
power,  require  tbe  examination  of  railroad  em- 
ploy^ for  color  blindness,  or  otber  defects  of 
vision,  as  done  in  tbis  case,  and  mav  require  a. 
certificate  of  personal  qualification  for  tbe  serv* 
ice  in  question.  Baldwin  v.  Kouna,  81  Ala* 
272.  i 

As  to  tbese  propositions  there  is  no  difference* 
of  opinion  among  the  members  of  tbe  court. 

Such  a  certificate,  bowever,  is  in  tbe  nature 
of  a  personal  license  to  the  employ6.  It  is- 
mainly  and  primarily  for  bis  benefit;  as  mucb 
so  as  the  personal  license  or  diploma  of  a  law* 
yer,  pbvsician,  druggist  or  any  other  pcrsoa 
engaged  in  anv  otber  employment  would  be. 
It  follows  and  adheres  to  bis  person,  unlear 
otherwise  restricted,  anywhere  in  the  territory 
of  tbe  sovereignty  granting  it,  and  in  wbose- 
soever  employment  tbe  licensee  may  be  en- 
gaged. It  is  only  incidentally  beneficial  to  the 
employer,  so  long  as  tbe  employment  may  sub- 
sist. It  is  not  the  property  of  tbe  employer, 
but  of  tbe  employe.  The  debt  incurred  for 
tbe  service  rendered  in  making  tbe  examina- 
tion is  therefore  tbe  debt  of  tbe  latter,  not  or 
the  former.  Tbe  law-making  power  can  enact 
no  edict  by  wbicb  a  legal  liability  for  tbe  debt 
of  one  person  can  be  fastened  on  another  with- 
out due  process  of  le^al  proceedings,— accord- 
ing to  tbe  rules  and  forms  established  for  the* 
protection  of  private  rights.  It  cannot  take 
tbe  property  or  money  of  one  person,  and  give 
it  to  another,  by  naked  transfer,  nor  impose  a 
liability  on  one  person  for  tbe  private  benefit 
of  another,  in  tbe  alienee  of  some  relation  be- 
tween tbe  parties  wbicb  brings  the  case  within 
tbe  sphere  of  the  police  power.  There  is  a  line 
where  taxation  may  become  spoliation.  So 
laws,  under  the  guise  of  police  regulations, 
may  reach  the  constitutional  dead-line  of  prop- 
erty confiscation.  It  is  impossible  to  forecast 
tbe  logical  results  wbicb  may  practically  flow 
from  tbe  opposite  conclusion.  Farmers  might 
as  well  under  color  of  the  police  power  be  com- 
pelled to  pay  tbe  licenses  of  commission  mer- 
chants employed  in  sampling  their  cotton; 
druggists,  for  the  diplomas  of  tbeir  clerks;  tbe 
patrons  of  schools,  for  certificates  of  qualifica- 
tion required  for  teachers;  patients,  for  tbe  di- 
plomas of  doctors;  or  clients,  for  those  of  law- 
yers. No  precedent  known  to  us  among  the 
adjudged  cases  goes  to  this  extent,  or  lays  down 
any  principle  which,  in  our  opinion,  would 
support  tbe  constitutionality  of  tbe  law  under 
consideration,  so  far  as  it  seeks  to  make  the- 
railroad  companies  liable  for  the  expenses  in- 
curred in  the  examination  of  employ^  under- 
the  provisions  of  tbe  Act. 
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STATE  of  Maryland,  Use  of  Maiy  BASHE 

€t  al,,  Appts., 

James  BOTCE. 

(.— •Md.....) 

The  mere  pendency  of  a  miit  ainHnst  the 
leasee  of  a  wharf  to  recover  damages  for  injuries 
caused  by  its  defective  condition  will  not  abate 
a  subsequent  suit  for  the  saine  purpose  against 
Uie  owner  of  the  wharf. 

(March  18,1800.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Ballimore  City  Court  overruling  a  de- 
murrer to  a  plea  in  abatement  of  the  declara- 
tion, in  an  action  to  recover  damages  for  per- 
sonal injuries  resulting  in  death  and  alleged  to 
have  resulted  from  defendant's  negligence. 
JSeveraed, 

The  facts  are  fully  stated  in  the  opinion. 

Argued  before  Alvey,  Gh.  J,,  and  Robinson, 
Irving  and  McSherry,  //. 

Mesirs.  J.  Alexander  Preston  and 
Harry  Welles  Rusk,  for'appellants: 

If  the  appellee  is  liable,  he  is  liable  whether 
there  is  an  action  pending  against  another  de- 
fendant or  not. 

ISee  Seevers  v.  Clement,  28  Md.  48G;  Livingston 
T.  Bis^iop,  1  Johns.  290. 

For  a  joint  trespass  the  plaintiff  may  sue' all 
the  trespassers  jointly  or  each  of  them  sepa- 
catelv. 

Tnomaa  v.  Bumsey,  6  Johns.  26;  OsterJiont  v. 
Boberts,  8  Cow.  48. 

A  plea  in  abatement,  to  be  effective,  should 
set  forth  "  that  at  the  time  of  the  issuing  of  the 
summons  another  action  was  pending  in  the 
same  court,  or  in  some  other  court  within  the 
State,  between  the  same  parties,  on  the  same 
4!ause  of  action  " 

1  Poe,  PJ.  p.' 602;  U.  8,  Bank  ▼.  Baltimore 
Bank,  7  Gill,  426;  Broron  v.  8omerville,  8  Md. 
444;  Heeverg  v.  Clement,  28  Md.  434;  MarshaU 
V.  Cooper,  48  Md.  68;  Watson  v.  Jones,  80  U.  S. 
18  Wall.  679  (20  L.  ed.  666);  Cook  v.  Burnley, 
78  U.  S.  11  Wall.  659  (20  L.  ed.  29);  Albert  v. 
State,  6  Cent  Rep.  447,  66  Md.  825. 

A  plea  of  prior  action  pending,  in  order  to 
suspend  or  abate  the  action  to  which  it  is 
pleaded,  must  show  that  the  action  pending  is 
between  the  same  parties,  and  for  the  same 
cause  as  that  involved  in  the  case  which  is 
sought  to  be  abated. 

Bryan  v.  Scholl,  7  West.  Rep.  560, 109  Ind. 
867,  and  cases  cited;  6  Wait,  Act.  and  Def. 
p.  397;  Adams  v.  Gardiner,  18  B.  Mon.  197; 
Harris  v.  Johnson,  65  N.  C.  AlS^Ratzer  v.  Rat- 
ter, 2  Abb.  N.  C.  466;  Oamsby  v.  Ray,  52  N. 
H.  513;  Walsworth  v.  Johnson,  41  Cal.  61; 
Compton  v.  Green,  9  How.  Pr.  228;  Gk>uld,  PI. 
chap.  5,  §§122-125. 

Messrs,  William  A.  Fisher,  W.  Cabell 
Bruce  and  D.  VL  E»  Fisher,  for  appellee: 

If  said  wharf  or  pier  was  out  of  repair  at  the 
time  of  the  accident,  and  the  decedent  was 
without  fault,  the  Consolidation  Coal  Company 
and  the  appellee  are  co-tort  feasors. 

1  Thomp.  Neg.  819;  Bears  ▼.  AtMer,  9  Pa. 
193,  194. 
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If  such  is  the  relation  between  the  Consoli- 
dation Coal  Company  and  the  appellee,  thea 
the  appellee  had  the  right  to  plead  the  pen- 
dency of  the  prior  suit  brought  by  the  equi- 
table appellants  against  the  company  in  abate- 
ment of  this  suit. 

1  Chitty,  PI.  100;  Boyoe  ▼.  Bayliffe,  1  Campb. 
60,61. 

The  effect  of  the  plea  is  to  put  an  end  to  this 
suit,  and  the  e(|uitabie  appellants  cannot  avoid 
its  effect  by  discontinuing  the  action  against 
the  Consolidated  Coal  Company. 

Stephen,  PL  49;  1  Cbitty,  PI.  p.  470;  Leavitt 
V.  Motoe,  54  Md.  017. 

McSherry,/.,  delivered  the  opinion  of  the 
court: 

There  is  but  a  single  question  involved  in 
this  appeal.  It  arises  upon  the  following  facts: 
The  appellee  owned  a  wharf  which  was  under 
lease  to  the  Consolidated  Coal  Company.  By 
reason  of  the  wharf  being,  as  alleged,  out  of 
repair,  Joseph  Bashe  was  injured,  and  shortly 
afterwards  died  from  the  effects  of  that  injury. 
The  widow,  children  and  mother  of  the  de- 
ceased brouffht  suit  against  the  coal  company, 
the  lessee  oi  the  wharf;  and  whilst  that  suit 
was  still  pending  and  undisposed  of,  they 
brought  another  action,  for  the  same  cause, 
against  the  appellee,  the  owner  of  the  wharf. 
Both  suits  were  instituted  in  Baltimore  City. 
To  the  declaration  filed  in  the  second  action  the 
appellee  pleaded  in  abatement  the  pendency  of 
the  prior  suit  against  the  coal  company;  the  ap- 
pellants demurred  to  the  plea,  and  the  Balti- 
more City  Court  entered  judgment  on  the  de- 
murrer for  the  appellee.  From  that  judgment 
this  appeal  has  been  taken. 

In  support  of  the  plea  reference  was  made 
by  the  appellee  to  1  Chitty,  PI.  100;  Bof/ee  v. 
Bayliffe,  1  Campb.  60,  and  Rawlinson  v.  Orieit, 
Carth.  96.  The  text  of  Mr.  Chitty  relies  only 
on  the  case  in  1  Campb.  which  was  decided  by 
Lord  EUcnborougb  at  Nisi  Prius.  The  case  in 
Carthew  states  that  Holt,  Ch,  J.,  dubitahat,  but 
the  other  three  judges  inclined  that  the  plea 
was  good. 

Much  as  we  respect  the  opinion  of  Mr.  Chitty, 
we  think  that  the  great  weight  of  authority  is 
against  the  sufficiency  of  the  plea. 

The  general  rule  is  this:  where  the  two  suits 
are  for  the  same  cause  of  action  and  between 
the  same  parties,  the  pendency  of  the  first  may 
be  pleaded  in  abatement  of  tne  second.  The 
identity  of  the  subject  matter  and  of  the  parties 
must  be  alleged  (Pee,  PI.  502;  Cook  v.  Burnley, 
78  U.  S.  11  Wall.  659  [20  L.  ed.  291;  Bryan  v. 
ScIioU,  109  Ind.  367,  7  West.  Rep.  560);  and  the 
two  suits  must  be  pending  in  the  courts  of  the 
same  State.    Seevers  v.  Clement,  28  Md.  426. 

Now,  whilst  the  cause  of  action  is  alleged  to 
be  the  same  in  both  suits,  the  defendants  arc 
admitted  by  the  plea  to  be  different,  and  there- 
fore the  plea  is  undoubtedly  bad  unless  an  ex- 
ception to  the  general  rule  obtains  in  the  case 
of  joint  tortfeasors.  No  reason  is  perceived 
for  the  existence  of  such  an  exception,  and  no 
authorities  have  been  cited  to  support  it  other 
than  those  already  alluded  to.  It  may  be  re- 
garded as  very  generally  accepted  law  in  tbia 
country  that  where  two  or  more  persons  jointly 
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oommU  an  actionable  tort  the  injured  party 
may  join  them  all  in  one  action  or  he  may 
bring  a  separate  action  acrainst  each,  though  he 
can  have  but  one  satisfaction.  He  has  his  elec- 
tion de  melioribu9  damnis.  Nothing  short  of 
the  8atisf  action  of  a  judgment  obtained  against 
one,  or  his  release,  will  operate  to  defeat  a  re- 
covery by  the  same  plaintift  against  another 
joint  trespasser  in  a  subsequent  action  founded 
on  the  same  tort  L&D^oy  ▼.  Mvrray,  70  U.  8. 
Z  WalL  1  [18  L.  ed.  129T;  Sheldon  v.  KMe,  8 
Conn.  214;  Morgan  ▼.  VJiegter,  4  Conn.  887; 
Banderwn  t.  CcUdweU,  2  Aik.  (Yt.)  195;  Blann 
V.  Orocheron,  20  Ala.  820;  Du  Boss  v.  Marx,  52 
Ala.  506;  KuoUy.  Ounningkam,  2  Sneed,  204; 
Page  v.  Freeman,  19  Mo.  421;  Elliott  v.  Hayden, 
104  Mass.  180;  Woods  v.  Panghum,  75  N.  Y.  498. 

Why  then  should  the  mere  pendency  of  an- 
other suit  which  has  not  yet  eyen  ripened  into 
«  judgment,  and  which  may  never  do  so,  abate 
all  subsequent  suit  against  a  difiPerent  joint  tort- 
feasor for  the  same  trespass?  No  satisfactory 
reason  can  be  given  to  support  any  such  dis- 
tinction. The  principle  governing  the  question 
involved  here  is  clearly  stated  in  Livingston  v. 
BUJvop,  1  Johns.  290,  In  tbe  opinion  delivered 
by  Kent,  Chief  Justice.  That  case  was  sanc- 
tioned and  approved  in  Lov^oy  v.  Murray,  and 
referred  to  by  this  court  in  Gunther  v.  Cee,  45 
Md.  66. 

It  was  suggested  at  the  argument  that  art. 
^f  8  d,  of  the  Code  allows  but  one  action  to  be 


brought  for  the  same  injury  in  cases  of  this 
character.  This  Statute,  which  gives  a  right  of 
action  in  the  name  of  the  State  for  the  use  of 
the  wife,  husband,  parent  and  child  of  a  per^^ 
son  whose  death  has  been  caused  by  negligence, 
provides  "that  not  more  than  one  action  shall 
fie  for  and  in  respect  of  the  same  subject  mat- 
ter of  complaint. '  li  permits  but  one  suit  to 
be  instituted  against  the  same  defendant  for  an 
injury  resulting  in  death:  and  therefore  all  who 
have  a  right  to  unite  as  plaintiffs,  but  who 
omit  to  become  parties,  are  excluded  from 
bringing  a  subsequent  action.  Deford  v.  State, 
80  Md.  208. 

Its  object  was  to  protect  a  defendant  from 
being  vexed  by  several  suits  instituted  hj  or  in 
behalf  of  different  eauitable  plaintiffs  for  the 
same  injury  when  all  tbe  parties  could,  with 
perfect  convenience,  be  joined  in  one  proceed 
ing.  It  never  contemplated  depriving  a  plain- 
tiff of  the  right  to  sue  separately  different  joint 
tortfeasors,  though,  of  course,  there  can  be  but 
one  satisfaction,  no  matter  how  many  Judg- 
ments may  be  recovered. 

For  the  reasons  we  have  given  we  are  of 
opinion  that  the  court  below  erred  in  overrul- 
ing the  demurrer  and  in  entering  judgment  for 
tbe  appellee.  The  plea  was  bad  and  the  judg- 
ment must  therefore  be  reversed  and  a  new 
trial  will  be  awarded. 

Judgment  reversed,  and  new  trial  awarded. 


OREGON  SUPREME  COURT. 


H.  COOK,  Admr.,  etc.,  of  A.  C.  Mc- 
Donald, Deceased,  Appt,, 

V. 

Martin  L.   COOPER,  Admr.,  etc,  of 
George  Cooper,  Deceased,  et  al,,  Eespts, 

(....Or.....) 

^i«  Where  at  a  void  foreelosiire  sale  the 
mortc^aipee  becomes  the  purchaser  of 
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the  mortgseed.  premises,  and  enters  into  the  pos- 
seeslon  thereof,  and  then  sells  and  attempts  to 
convey  such  premises  by  deed,  such  deed  oper- 
ates as  an  assignment  of  the  morterage  debt,  aa 
well  as  the  mortgacre  securing  the  same,  to  the 
grantee  in  such  deed,  and  e<ich  successive  deed 
to  said  premises  by  persons  holding  under  such 
mortgage  must  have  the  same  effect. 

2*  If  tbv  any  cause  in  the  fbredosure 
siiit»  the  proceeding  is  ineffectaal  to 

foreclose  the  mortgage,  and  the  mortgagee  pur- 
chases at  a  sale  under  such  void  proceedings,  and 
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doctrine. 

At  the  common  law  the  ordinary  mortgage  was 
to  all  Intents  and  purposes  a  conveyance  of  tbe 
legal  estate,  subject  to  be  defeated  by  performance 
t>y  tbe  mortgagor  of  the  condition  by  payment  of 
the  debt  upon  the  prescribed  day;  and  in  case  of 
-default  tbe  estate  of  the  mortjcagee,  which  was  be- 
fore condidona),  became  absolute,  ''leaving  to  the 
-mortgagor  only  an  equity  of  redemption,  which 
<chancery  will-  lay  hold  of  and  give  effect  to  by 
4X>mpelltn£r  a  reconveyance  on  equitable  terms." 
Shields  V.  Lozear.  84  N.  J.  L.  486 ;  Davis  v.  Teays,  8 
-Gratt  2B8 ;  1  Jones,  Mort  §  9;  Coote,  Mort.  4th  ed.  15. 

This  equitable  right  of  the  mortgagor  was  termed 
'Us  ''equity  of  redemption**  which  was  eventually 
-teoognized  aa  an  estate  in  land  capable  of  being 
'devised,  granted  or  entailed  with  remainders:  an 
•estate  In  which  there  maybe  seisin,  while  the  mort- 
.gage  in  fee  Is  considered  as  personal  assets.  Gas- 
borne  V.  Scarf e,  1  Atk.  008. 

The  equitable  theory. 
The  mortgage  Is  regarded  primarily  as  a  security 
tfor  the  debt,  which  is  the  principal  fact,  the  tnter- 
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I  est  of  the  mortgaijree  being  merely  a  lien  on  the 
I  land,— a  thing  in  action  which  may  be  assigned  and 
transferred  without  conveyance  of  the  land  itself, 
and  a  personal  asset  which  on  the  death  of  the 
mortgagee  passes  to  bis  legal  representatives,  and 
not  to  his  heirs.    1  Wasbb.  Real  Prop.  chap.  16. 

Under  this  system,  after  a  redemption  a  deed 
from  the  mortgagee  to  the  mortgagor  is  necessary 
to  invest  the  latter  with  the  full  legal  title,  and  a 
decree  in  the  redemption  suit  directs  such  convey- 
ance.   8  Pom.  Eq.  Jur.  16L 

The  estate  and  title  of  subsequent  mortgagees 
are  therefore  regarded  as  purely  equitable  and  a 
mortgage  of  the  equity  of  redemption  is  neces- 
sarily an  equitable  mortgage:  and  this  is  the  foun- 
dation of  the  English  doctrine  of  "tacking,**  where- 
by a  junior  mortgagee  without  notice  may  buy  in 
or  procure  a  transfer  of  the  first  mortgage  and 
thereby  obtain  precedence  over  the  holder  of  aii 
intermediate  mortgage  in  the  satisfaction  of  liens 
out  of  the  mortgaged  premises.  Marsh  v.  Lee,  3 
Vent.  887,  1  Cas.  in  Ch.  162;  Brace  v.  Duchess  of 
Marlborough,  2  P.  Wms.  481 ;  Toung  v.  Youuk,  L. 
R.  8  Eq.  801;  Pease  v.  Jackson,  L.  B.  8  Ch.  576:Pros- 
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See  also  8  L.  R.  A.  568 ;  25  L.  R.  A.  .WS. 
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entera  into  tbe  poBseesioii  under  suoh  aale,  hlB  re- 
lation to  the  mortgaged  premises  to  that  of  a 
mortgagee  in  possesBion. 
8.  Under  S  886,  HlU's  Code,  a  mori- 
gtigee  is  precluded  from  reoovering^ 
posBession  of  the  mortgaged  premises  after 
forfeiture  by  action;  but  if  he  can  obtain  posses- 
sion  of  such  premises  in  any  lawful  or  peaceable 
mode,  that  is,  without  force,  he  may  retain  pos- 
session of  such  premises,  as  against  the  mortgagor 
or  any  person  claiming  under  him  subsequent  to 
tbe  mortgage,  until  Us  mortgage  debt  is  paid. 

4*  ▲  mortg^ag^e  in  posseBsion  ia  not  to 
be  treated  as  a  mere  strang^er  would  be 
who  went  upon  the  land  oi  another  and  placed 
improvements  thereon  without  the  owner^s  con- 
sent. But,  on  the  contrary,  he  may  lawfully  take 
down  or  carry  away  buildings  erected  by  him  on 
the  land  mortgaged,  the  materials  of  which  were 
his  own,  and  not  so  connected  with  the  soil  that 
they  cannot  be  removed  without  prejudice  to  it. 

6*  Where  the  rlg^ht  to  remove  a  chattel 
from  another's  land  exists,  and  the  party 
entitled  to  remove  is  in  possession  of  the  prem- 
ises, he  may  exercise  the  right  of  removal  while 
so  In  possession,  and  a  resort  to  equity  is  unneo- 


(November  la,  1880.) 

APPEAL  hj  plaintiff  from  a  Judgment  of 
tbe  Circuit  Court  for  MultDoman  County 
in  favor  of  defendants  in  an  action  to  recover 
rlan^ages  for  tbe  removal  of  alleged  fixtures 
from  certain  land.  Affirmed. 
Tbe  facts  are  fully  stated  in  the  opinion. 
Messrs,  Nicholas  &  Deady  and  Oearin 
A  Gilbert  for  ax)pe11ant. 


Meurs,  Moreland  A  Masterly  for  le* 

spondents: 

Defendants  bad  a  right  to  remoTe  the  house. 

Taylor  v.  Ttmnsend,  8  Mass.  411 ;  Waters  w^ 
Beuber,  16  Neb.  90,  49  Am.  Rep.  710;  Kibbe  v. 
CamfMl,  84  La.  Ann.  1168;  LittU  v.  WtUford^ 
81  Minn.  173;  McKelway  v.  Armour,  \0  3n.  J. 
Bq.  115.  64  Am.  Dec.  445;  Tyler  v.  Ikcker,  10 
Cal.  485;  1  HUlard.  Real  Prop.  p.  8;  WkkUffs 
T.  Okty,  1  Dana.  501. 

Defendants  could  recover  in  equity  the  ▼alue 
of  the  improvementB  under  the  circumstance* 
of  this  case. 

See  Bright  v.  Boyd,  1  Story,  478,  3  Story^ 
607;  Taylor -w.  CoMrt^  4  Humph.  488,  40  Am. 
Dec.  655;  Scott  v.  Dunn,  1  Dev.  &  B.  £q.  425,. 
80  Am.  Dec.  177,  note;  French  v.  Orenet,  6T 
Ter.  278;  Hawkins  v.  Brown,  80  Ky.  186; 
T/iomas  v.  Malcom,  89  Ga.  828,  99  Am.  Dec 
459;  MeKelway  v.  Armour,  10  N.  J.  Eq.  118;. 
Union  Hall  Asso,  v.  Morrison,  89  Md.  281; 
Hatcher  v.  Briggs,  6  Or.  50. 

Having  a  good  and  complete  defense  in  e<] 
uity  to  plaintiff's  claim,  defendants  may  avail 
themselves  of  the  same  in  this  action. 

Onson  V.  Gown,  22  Wis.  829;  Estrada  v.  Mur- 
phy, 19  Cal.  250;  Lestrade  v.  Barth,  19  Cal.  672; 
Pitcher  v.  Hennessey,  48  N.  Y.  428;  Nino  York 
Ice  Go.  V.  Northwestern  Ins,  Oo.  21  How.  Pr. 
296;  Phillips  v.  Gorham,  17  N.  Y.  270;  Bart- 
lett  V.  Judd,  21  N.  Y.  200;  Lattin  v.  McGarty, 
41  N.Y.  107;  Hoppough  v.  8tr\Me,  60  N.  Y.  48a 

Strahan*  J,,  delivered  the  opinion  of  tho 
court: 
This  cause  was  tried  by  the  court  below  with* 


ser  V.  Bice,  28  Beav.  68;  Bates  y.  Johnson^  Jobns. 

But  this  rule  of  **taching"  has  been  rejected  by 
the  courts  of  this  country  as  being*  impo«ible  un- 
der our  registry  system.    3  Pom.  £q.  Jur.  281. 

Ths  ArMTican  doctrfne;  modifMMofa  of  the  English 
doctrine^  legal  and  equiUibie  combined, 

Bven  in  those  States  which  regard  the  mortgage 
as  In  any  sense  con  vejing  a  legal  estate  many  inci- 
dents of  suoh  title  are  abandoned.  The  mortgagee 
has  the  legal  title,  as  between  himself  and  the  mort- 
gagor, only  so  far  as  necessary  to  preserve  the 
mortfSB^  as  a  valid  security,  and  the  morteraffor  as 
against  all  other  persons  is  regarded  as  retaining 
the  legal  estate.  Kannady  v.  McCarron,  18  Ark. 
166;  Terry  v.  Rosell,  82  Ark.  478;  Delahay  v.  Oem- 
ent,  4  111.  201;  Vansant  v.  AUmon,  23  IIL  80;  Car- 
roll V.  Ballance,  26  111.  9 ;  Nelson  v.  Pinegar,  80  ni. 
478;  Jackson  v.  Warren,  82  lU.  881 ;  Pollock  v.  Mai- 
son,  41  111.  616 ;  Harper  v.  Ely,  70  HI.  681 ;  dark  v. 
Reybum,  1  Knn.  281 :  Redman  v.  Sanders,  2  Dana, 
88;  Stewart  v.  Barrow,  7  Bush,  868 ;  WooUey  v.  Holt, 
14  Busb,  788;  Blaney  v.  Bearce,  2  Me.  182;  Wilkins 
V.  French,  20  Me.  Ill ;  Stratton  v.  Cole,  8  New  Bng. 
Rep.  388, 78  Me.  558 ;  Jones  v.  Smith,  4  New  Eog.  Bep. 
689,  79  Me.  446 ;  Brown  v.  Stewart,  1  Md.  Ch.  87 ;  Mc- 
Kfm  V.  Mason,  8  Md.  Ch.  186 ;  Leighton  v.  Preston,  9 
Qill,  201 ;  Evans  v.  Merrlken,  8  Gill  &  J.  47 ;  Jamie- 
son  V.  Bruce,  6  Qill  &  J.  72 ;  Sumwalt  v.  Tucker,  84 
aid.  89;  Timms  v.  Shannon,  19  Md.  296;  Annapolicr 
A  E.  R.  Co.  V.  Qantt,  89  Md.  115 ;  Barnard  v.  Eaton, 
2  Cush.  804 ;  Brookover  v.  Hurst,  1  Met.  (Ky.)  065 ; 
Ewer  V.  Hobbs,  6  Met.  8;  Howard  v.  Bobinson,  6 
Cush.  128;  Brown  v.  Cram,  1  N.  H.  169;  McMurphy 
V.  Minot,  4  N.  H.  251 ;  Southerin  v.  Mendum,  6  N. 
H.  420 ;  Glass  v.  Ellison,  9  N.  H.  60 ;  Hobart  v.  San- 
bom,  18 N.  H.  226;  Tripe  v.  Maroy,  80  N.  H.  499; 
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Hemphill  v.  Boss,  66  N.  0.  477;  Ellis  v.  Hussey,  6fr 
N.  C.  501 ;  State  v.  Ragland,  75  N.  a  12 ;  Harkrader 
V.  Leiby,  4  Ohio  St.  602 ;  Allen  v.  Everly,  24  Ohio  St. 
97 ;  Rands  v.  Kendall,  16  Ohio,  671 ;  Youngman  v, 
Elmira  &  W.  B.  Co.  65  Pa.  278 ;  Brobst  v.  Brock,  7T 
U.  S.  10  Wall.  519  (19  L.  ed.  1002);  Tryon  v.  Munson«. 
77  Pa.  250;  Conard  v.  Atlantic  Ins.  Co.  26  U.  S.  & 
Pet.  441  (7  L.  ed.  218);  Carpenter  v.  Carpenter,  6  R. 
I.  tAZ ;  Waterman  v.  Matteson,  4  B.  1. 539 ;  Henshaw 
V.  WeUs,  9  Humph.  668;  Vance  v.  Johnson,  1(^ 
Humph.  214 ;  Faulkner  v.  Brockenbrough,  4  Rand*. 
245. 

Mortgaou  entUied  to  possession* 

As  against  the  mortgagor,  the  mortgagee  is  en-^ 
titled  to  possession  at  once,  unless  the  mortgage 
itself  shows  a  different  intent.  Knox  v.  Easton,  88- 
Ala.  845;  Welsh  v.  PhUlips,  54  Ala.  809;  Doe  v.  Mo- 
Loskey,  1  Ala.  708 ;  Grandln  y.  Hurt,  80  Ala.  116; 
Blaney  y.  Bearoe,  2  Me.  182. 

The  same  rule  applies  in  Illinois,  Maryland,  Massa- 
chusetts, New  Hampshire,  North  Carolina,  Pennsyi* 
vania,  Tennessee  and  Virfrinia. 

That  mortgagee  is  entitled  to  possession  after  de* 
fault,  see  Harmon  v.  Short,  8  Smedes  &  M.  488;  Hill 
V.  Robertson,  24  Miss.  868;  Walcop  v.  McKinney,  Uh 
Mo.  229;  Kennett  v.  Plummer,  28  Mo.  142;  CockrlU- 
V.  Bane.  18  West.  Bep.  656,  94  Mo.  444;  Sutton  ▼. 
Mason.  88  Mo.  120 ;  Woods  v.  Hilderbrand,  46  Mo* 
284;  Johnson  v.  Houston,  47  Mo.  227;  Beddlck  v^ 
Gressman,  49  Mo.  889 ;  Sanderson  v.  Price,  21  N.  J* 
L.  646,  note:  Shields  v.  Lozear,  84  N.  J.  L.  496. 

In  Vermont,  upon  default,  the  mortgagee  is  en* 
titled  to  possession,  and  may  enter,  or  may  imme- 
diately bring  ejectment.  Lull  v.  Matthews,  19  Yt» 
822 ;  Hagar  v.  Brainerd,  44  Yt.  294b 

After  default  the  mortgagee's  legal  estate  is  ab» 
solute,  and  the  mortgagor's  only  interest  is  equi- 
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oat  the  interyeDtion  of  a  Jury,  and  the  only 
questions  of  law  we  are  required  to  consider 
arise  upon  the  finding,  which  are  as  follows: 

"  (1)  That  A.  C.  McDonald,  named  in  the 
complaint,  died  intestate  on  the  2l8t  day  of 
September,  1878,  seised  and  possessed  at  the 
time  of  his  death  of  the  real  property  men- 
tioned in  the  complaint,  and  described  as  lots 
one  (1)  and  two  (2)  in  block  120,  Stephen's 
Addition  to  East  Portland,  Multnomah  Coun- 
ty, Or. 

"(2)  That  said  A.  0.  McDonald  and  his 
wife,  on  the  2dd  day  of  March,  1878,  to  secure 
the  payment  of  part  of  the  purchase  price  of 
the  aforesaid  real  property  for  which  said  A. 
C.  McDonald  had  given  his  promissoiy  note, 
executed  and  delivered  to  B.  Boeschen,  their 
vendor,  a  mortgage  on  said  real  property, 
which  debt  and  mortgage  were  not  paid  at  the 
date  of  the  death  of  said  A.  0.  McDonald. 

'•  (8)  That  on  the  25th  day  of  August,  1879. 
said  B.  Boeschen  commenced  a  suit  in  this 
court,  in  the  equity  department  thereof,  against 
the  widow  and  heirs  of  said  A.  C.  McDonald, 
decea^^,  to  foreclose  said  mortgage,  though 
no  administration  of  the  estate  of  said  deceased 
had  been  had,  nor  any  administrator  appointed 
for  said  estate,  and  said  mortgage  had  not  been 
nor  has  it  yet  been  recorded:  that  a  supposed 
service  of  summons  in  said  suit  was  made  on 
the  defendants  therein,  by  publication,  as 
against  nonresidents,  and  a  decree  of  foreclos- 
ure regular  in  form  was  made  and  rendered  by 
this  court  in  said  suit  on  the  15th  day  of  Oc- 
tober, 1879. 

"(4)  That  pursuant  to  the  decree  of  fore- 


closure in  said  suit  the  lands  In  said  mortgaee 
described,  being  the  same  lots  one  and  two,  m 
block  120.  in  Stephen's  Addition  to  East  Port- 
laud,  in  this  county,  which  are  mentioned  in 
the  complaint  herein,  were  sold  at  sheriffs  sale 
on  the  22d  day  of  November,  1879,  and  were 
bid  off  by  said  B.  Boeschen;  and,  said  sale 
havine  been  duly  approved  by  this  court,  a 
deed  for  said  lots  was  in  due  form  made  by 
the  sheriff  to  said  Boeschen,  which  purported 
to  convey  to  said  Boeschen  all  the  right,  title, 
estate  and  interest  which  said  A.  C.  McDonald 
had  in  said  lots  at  the  time  of  his  death,  which 
deed  was  duly  recorded  in  the  records  of  deeds 
for  this  county. 

"  (5)  That  said  lots  passed  by  a  regular  chain 
of  conveyances,  as  alleged  in  the  answer,  from 
said  B.  Boeschen  to  the  defendant,  Maitin  L. 
Cooper^s  intestate,  the  said  Oeorge  Cooper, 
deceased;  the  several  purchasers  under  said 
Boeschen  down  to  George  Cooper  entering  in- 
to possession  of  said  lots,  and  exercising  acts 
of  ownership  over  the  same. 

"(6)  That  said  George  Cooper's  immediate 
vendors  were  in  actual  possession  of  snid  lots, 
and  said  George  Cooper  took  the  advice  of 
counsel  concerning  the  title  to  said  lots,  and 
procured  an  abstract  of  the  title  thereof  to  be 
made,  and  the  certificate  of  reputable  attorneys 
of  this  court,  declaring  the  title  of  the  Forbes, 
the  immedinte  vendors  of  said  Geor^ze  Cooper, 
in  and  to  said  lots  to  be  good  and  in  fee  simple; 
and  said  George  Cooper  thereupon  purchased 
said  lots,  and  paid  the  full  value  thereof  in 
cash,  and  took  a  deed  therefor;  and  went  into 
the  actual  possession  of  the  same  on  or  about 


table.  PaulllDg  ▼.  Barrow,  8S  Ala.  9 ;  Barker  ▼. 
Bell,  91  Ala.  854 ;  Bdwards  v.  I^rmers  F.  Ins.  Go.  21 
Wend.  407;  Jackson  v.  Pierce,  10  Johns.  414;  Smith 
T.  Shuier,  12  Serg.  &  R.  240;  Simpson  v.  Ammons,  1 
BInn.  175. 

In  Massachusetts  his  leflrai  estate  is  ordinarily 
made  absolute  by  a  strict  foreclosure  rather  than 
by  a  decree  for  a  judicial  sale.  Bradley  v.  Fuller, 
8  Pick.  1;  Hap^ood  v.  Blood.  11  Gray,  400;  Spar- 
hawk  V.  Bagff,  10  Oray,  588 ;  Steel  v.  Steel,  4  Allen, 
417 ;  Silloway  v.  Brown,  12  Allen,  80 ;  Norcroas  v. 
NorcrosB,  105  Mass.  206. 

A  strict  foreclosure  proceeds  upon  the  theory 
that  the  mortgagee  or  purchaser  has  acquired  the 
legal  title  and  obtained  possession  of  the  estate, 
buttfaat  the  right  and  equity  of  redemption  have 
not  been  cut  off  or  barred.  Jefferson  v.  Coleman, 
t  West.  Rep.  78, 110  lud.  616. 

In  such  case,  tne  legal  title  of  the  mortgagor  hav- 
ing been  acquired,  the  remedy  by  strict  foreclosure 
is  proper  to  cut  off  the  right  and  equity  of  Junior 
Incumbrancers  to  redeem.    Ibid, 

TUU  of  mortgaaor. 

Until  the  mortgagee  takes  possession  or  flies  a 
bill  to  foreclose  and  for  a  receiver,  the  mortgagor 
is  owner  as  to  all  the  world,  and  is  entitled  to  the 
rents  and  profits.  American  Bridge  Ck>.  v.  Heidel- 
baoh,  94  U.  S.  800  (24  L.  ed.  144). 

As  against  the  mortgagee  and  those  holding  un « 
der  him,  the  estate  of  the  mortgagor  is  purely 
equitable:  but  as  against  all  others,  it  is  to  all  in- 
tents and  purposes  the  true  and  legal  ownership 
with  all  Its  Incidents  and  qualities.  Middletown 
8av.  Bank  v.  Bates,  11  Oonn.  519:  Oooch  v.  Oerry,  8 
Harr.  (DeL)  280;  Harper  v.  Ely,  70  SI.  581 ;  Georges 
Creek  G.  ft  1  Go.  v.  Detmold,  1  Md.  225. 
•So  he  may  recover  possession  of  the  land  by  an 
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action  at  law.  Ellison  v.  Daniels,  11  N.  H.  274; 
Parish  v.  ailmanton,  11  N.  H.  298;  Great  Falls  Co. 
V.  Worster,  16  N.  H.  412;  Whittemore  v.  Gibbs,  24 
N.  H.  484. 

Gr  he  may  maintain  a  legal  action  for  injuries 
done  to  the  estate  by  a  third  person.  Annapolis  & 
E.  R.  Go.  V.  Gantt,  89  Md.  115;  Wilson  v.  Hooper,  18 
Vt.668;  Hooper  v.  Wilson,  12  Vt.  605;  Walker  v. 
King,  44  Vt.  501. 

After  default  the  mortgagee  may  pursue  any  or 
all  remedies,  legal  or  equitable,  which  he  may  have 
at  the  same  time.  Fitzgerald  v.  Beebe,  7  Ark.  810 ; 
Gilchrist  V.  Patterson,  18  Ark.  575;  Reynolds  v* 
New  Grleans  Ganal  ft  Bkg.  Go.  80  Ark.  520. 

He  may  obtain  possession  by  ejectment.  Rock- 
well V.  Bradley,  2  Gonn.  1 ;-  Beach  v.  Clark,  6  Conn. 
854;  Ohamberlain  V.  Thompson,  10  Conn.  248;  Mid- 
dletown Sav.  Bank  v.  Bates,  11  Conn.  519;  Newbold 
v.  Newbold,  1  Del.  Gh.  810;  Karnes  v.  Lloyd,  52  Hi. 
118;  Brickson  v.  Rafferty,  70  Dl.  209;  Brown  v. 
Stewart,  1  Md.  Gh.  87 ;  Wllhelm  v.  Lee,  2  Md.  Ch. 
822;  Buckley  ▼.  Daley,  46  Miss.  888;  Carpenter  ▼• 
Bo  wen,  42  Miss.  28 :  Buck  v.  Payne,  52  Miss.  27L 

Abandonment  of  the  UgaX  theory. 

In  some  States,  partly  through  the  operation  of 
statutes,  and  partly  through  the  adoption  of  equi- 
table doctrines  by  the  law  courts,  the  equitable 
theory  that  a  mortgage  is  a  mere  security  for  the 
debt,  and  conveys  no  title  to  or  estate  In  the  mort- 
gageid  premises,  is  adopted.  McMillan  v.  Richards, 
9  Cal.  885;  Nagle  v.  Macy,  9  CaL  428;  Hafflcy  v.  Maler, 
IS  Cal.  18;  Goodenow  v.  Ewer,  16  Gal.  481;  Boggs  v. 
Fowler,  16  Gal.  669;  Fogarty  v.  Sawyer,  17  Gal.  589; 
Lord  V.  Morris,  18  CaL  487;  Dutton  v.  Warchauer,  21 
Gal.  809;  Kid  v.  Teeple,  22  Cal.  255:  Skinner  v.  Buck, 
29  Cal.  258;  Bloodworth  v.  Lake,  88  Gal.  255;  Jackson 
T.  Lodge,  86  CaL  28;  Mack  v.  Wetslaer,  89  Gal.  247t 
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the  17th  day  of  March,  1885,  in  good  faith,  and 
fully  bclievinfc  that  he  had  a  good  tiile  thereto, 
and  wholly  ignorant  of  any  advefse  title 
thereto. 

"  (7)  That  while  said  George  Cooper  was  in 
possession  of  said  lots,  to  wit,  in  the  year  1886, 
he  built  upon  said  lots  the  dwelling-house  de- 
scribed in  the  complaint,  with  material  and 
funds  wholly  his  own,  and  in  good  faith,  with- 
out notice  of  any  adverse  title,  and  yerily  be- 
lieving that  he  was  the  owner  in  fee  of  said 
lots,  and  of  the  whole  thereof. 

*'  (8)  That  on  June  25,  1887,  an  action  was 
begun  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Oregon,  against  said  George 
Cooper  by  Angus  McDonald,  heir-at-law  of 
said  A.  C.  McDonald,  in  which  said  action  said 
plaintiff,  A  ngus  McDonald,  claimed  to  be  the 
owner  in  fee  of  said  lots  hereiobcfore  men- 
tioned, and  demanded  possession  of  the  same; 
and  &aid  United  States  Circuit  Court  having 
jurisdiction  did  in  said  action,  on  the  28th  day 
of  November,  18b7,  adjudge  that  said  Angus 
McDonald  was  owner  in  fee  of  said  lots,  and 
in  possession  thereof,  and  did  in  substance  and 
effect  adjudge  that  said  George  Cooper  had  no 
title  to  said  lots,  and  that  the  decree  of  this 
court  in  the  hereinbefore  described  suit  of 
Boesc/ien  v.  McDonald,  and  the  sheriff's  deed 
aforesaid  to  said  Boescben,  were  invalid  and  of 
no  effect. 

''  (9)  That  while  said  action  in  said  United 
States  circuit  court  was  pending,  and  two  days 
before  said  judgment  therein  bad  been  ren- 
dered, to  wit,  on  the  26th  day  of  November, 
1887,  the  said  George  Cooper,  the  defendant. 


Martin  L.  Cooper's  intestate,  being  still  in  pos- 
session of  said  lots,  caused  said  dwelling  erected 
by  him  as  aforesaid  on  said  lots  to  be  removed 
therefrom,  and  had  the  same  on  the  said  36th 
day  of  Movember,  1887,  on  the  street  near  said 
lots,  and  afterwards  removed  the  same,  and 
placed  it  upon  another  lot  belonging  to  said 
George  Cooper,  in  the  same  block,  and  that  in 
and  by  said  removal  of  said  house  from  said 
lots  no  injury  was  done  to  the  soil  of  said  lots, 
nor  was  there  any  injury  to  the  inheritance, 
and  said  George  Cooper  removed  nothing  from 
said  lots  except  what  he  had  himself  and  with 
his  own  means  placed  thereon. 

**  (10)  That  the  value  of  said  houses  at  the 
time  of  removal  was  $700. 

"  (11)  That  said  defendant  W.  O.  Allen  did 
not  remove,  nor  aid  or  assist  or  advise  or  en- 
courage any  other  person  to  remove,  said 
house;  that  said  Martin  L.  Cooper,  defendant, 
did  employ  men  to  remove  said  house,  and  did 
direct  them  in  regard  to  the  same;  but  that 
said  Martin  L.  Cooper,  in  all  that  he  did  in 
and  about  the  removal  of  said  house,  was  only 
the  a^ent  for,  and  acted  only  for  and  in  behalf 
of,  said  George  Cooper,  his  intestate." 

As  conclusions  of  law  the  court  finds,  from 
the  foregoing  facts: 

*'  (1)  That  the  plaintiff  is  not  entitled  to  re- 
cover from  any  of  the  defendants  any  sum 
whatever  for  said  house,  or  the  removal  of  the 
same. 

"(2)  That  the  defendants  are  entitled  to 
judgment  that  they  go  without  day,  and  re- 
cover their  costs  and  disbursements  from  the 
plaintiff.    E.  D.  Shattuck,  Judge." 


Garpentler  v.  Brenfaam,  40  GaL  asi;  Harp  v.  Calahan, 
46  CaL  222;  Frink  v.  Leroy,  48  GaL  814;  Drake  v. 
Boot,  2  Colo.  685. 

Under  the  equitable  theory,  which  has  been  very 
generally  adopted  by  statute,  the  mortgage  is  mere- 
ly a  lien  on  the  premises,  and  the  mortgagee  has  no 
right  to  possession  except  by  means  of  a  foreclosure 
of  the  mortgage,  the  mortgagor  having  the  right 
to  possession  until  removed  after  a  decree  of  fore- 
closure and  a  sale  thereunder.  Davis  v.  Anderson, 
1  Oa.  176:  Seals  v.  Cishin,  2  €te.  Dec.  76;  Ragland 
▼.  Justices,  10  Oa.  66:  Elf e  v.  Ck>le,  26  Gfa,.  197;  Jackson 
V.  Carswell,  84  Oa.  279;  United  States  v.  Athens  Ar- 
mory, 35  Oa.  344;  Bumside  v.  Terry,  45  Oa.  621;  Ya- 
son  V.  Ball,  60  Oa.  208;  Reasoner  v.  Bdmundson,  6 
Ind.  888;  Francis  v.  Porter,  7  Ind.  213;  Morton  v. 
Noble.  22  Ind.  160:  Orable  v.  McOuUoh,  27  Ind.  472; 
Fletcher  v.  Holmes,  82  Ind.  407;  Hall  v.  Savlll,  8 
Oreeoe  (Iowa)  87;  Courtney  v.  Carr,  6  Iowa,  288; 
White  V.  Rittenmeyer,  80  Iowa,  268;  Life  Asso.  of 
America  v.  Cook,  20  Kan.  19;  Chick  v.  Willetts,  2 
Kan.  884;  Duclaud  v.  Rousseau,  2  La.  Ann.  166; 
Oorham  v.  Arnold,  22  Mich.  247;  Garuthers  y. 
Humphrey,  12  Micb.  270;  Wagar  v.  Stone,  86  Mich. 
864;  Adams  v.  Corriston,  7  Minn.  456;  Donnelly  v. 
Simon  ton,  7  Minn.  167;  Berthold  v.  Holman,  12  Minn. 
335;  Berthold  v.  Fox,  18  Minn.  601:  Parsons  v.  Nog- 
gle,  28  Minn.  828;  Rice  v.  St.  Paul  ft  P.  R.  Co.  24 
Minn.  464;  Kyger  v.  Ryiey,  8  Neb.  20;  Hurley  ▼. 
Estes.  6  Neb.  886;  Davidson  v.  Cox.  11  Neb.  260;  Hy- 
man  v.  Kelly,  1  Nev.  179:  Whitmore  v.  Shiverick,  8 
Nev.  288:  Waring  v.  Smyth,  2  Barb.  Ch.  119, 6  N.  Y. 
Ch.  L.  ed.  660;  Beeser  v.  Hawthorn,  8 Or.  129;  Thayer 
V.  Cramer,  1  McGord,  Cta.  805;  Nixon  v.  Bynum, 
1  Bailey,  L.  148;  Annely  v.  De  Saussure,  12  S.  C 
488;  Wright  v.  Henderson,  12  Tex.  48:  Mann  ▼. 
Falcon,  25  Tox.  271:  Walker  v.  Johnson,  87  Tex.  1)97; 
Wood  V.  Trask,  7  Wis.  666. 

Under  this  theory,  a  deed  of  trust  to  secure  pay- 
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ment  of  a  debt  is  regarded  as  a  mortgage,  tl  •  legal' 
title  remaining  in  the  grantor.  Kyger  ▼.  Byley,  9 
Neb.  20;  Webb  v.  Hoselton,  4  Neb.  806;  Walker  v. 
Johnson,  87  Tex.  127. 

It  is  held  otherwise  under  the  Statute  of  Florida. 
Soutter  V.  Miller,  16  Fla.  62& 

RiahtM  of  mortoaoee  ifipoMoasfon. 

A  mortgagee  who  obtains  possession  peaoeably 
under  thiaequitable  theory  will  not  be  dispossessed 
until  the  debt  is  paid.  Eyster  ▼.  Oaff,  2  Colo.  281; 
Packer  v.  Rochesbir  &  S.  R.  Co.  17  N,  Y.  2ai;  Hub- 
bell  V.  Moulson,  63  N.  Y.  225;  Mickles  v.  Townsend, 
18  N.  Y.  675;  Whit/)  v.  Rittenmyer,  80  Iowa,  288; 
Roberts  V.  SutherJiQ,4  Or.  219:  Olllett  v.  Eaton«  6 
Wis.  80;  TaUman  v.  Ely,  6  Wjs.  244;  Fladland  v.  Dela- 
plalne,  19  Wis.  450;  Hennesy  v.  Farrell,  20  Wis.  48; 
Avery  v.  Judd,  21  Wis.  263;  Brinkman  v.  Jones,  44 
Wis.  486;  Chase  v.  Peck,  21 N.  Y.  681;  Sabler  v.  Signer, 
44  Barb.  606;  Munro  v.  Merchant,  26  Barb.  888; 
Oesey  V.  Buttolph,  12  Barb.  687;  Jackson  v.  Delanoy, 
18  Johns.  637,  7  Am.  Dec  403;  Moore  v.  Cable,  1 
Johns.  Ch.  885;  Watson  v.  Spenoe,  20  Wend.  260; 
Phyf e  ▼.  Riley.  16  Wend.  248;  Van  Duyne  v.  Thayre, 
14  Wend.  234;  Buasey  v.  Page,  14  Me.  182;  Pace  v. 
Chadderdon,  4  Minn.  499;  Pettenglll  v.  Evans,  6  N. 
H.  64;  Henry  v.  Confidence  O.  &  S.  Mln.  Co.  t  Ner. 
619;  Den  v.  Wright,  7  N.  J.  L.  175,  11  Am.  Deo.  546; 
Harris  v.  Haynes,  34  Vt.  220. 

A  mortgagee  in  possession,  selling  part  of  the 
land,  is  chargeable  with  its  value  at  the  date  of 
sale.  Turner  v.  Johnson,  IS  West.  Rep.  Tin,  05  Mo. 
481. 

The  right  of  a  mortgagee  in  possession,  or  his  as- 
signee, to  prevail  against  the  grantee  of  the  mort- 
gagor, must  have  proceeded  from  the  mortgagor 
prior  to  his  conveyance  to  his  grantee.  Berlaok  v. 
HaUe,  22  Fla.  236. 
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'*  Bapplemental  FlDdlDgs. 
That  said  mortgage  mentioned  In  finding 
of  fact  No.  3  was  not  produced  at  the  trial  of 
this  action,  althoueb  due  notice  was  served  up- 
on defendant  and  bis  attorneys  to  produce  the 
same,  nor  was  its  absence  accounted  for  other 
than  by  the  statement  bv  witness  (Moreland) 
that  he  had  it  when  foreclosure  suit  was  pend- 
ing, and  bad  looked  for  it  since  this  action 
was  be^im,  but  that  it  could  not  be  found,  and 
that  said  mortgage  was  never  recorded  in  the 
office  of  the  county  clerk  of  Multnomah  Coun- 
ty, Or.  E.  D.  Shattuck,  Judge." 

1.  It  does  not  affirmatively  appear  from  the 
findings  of  the  court  below  for  what  reason  the 
United  States  Circuit  Court  for  the  District  of 
Oregon  adjudged  the  title  to  the  premises  de- 
scnbed  to  be  in  the  heir  of  A.  C.  McDonald, 
but  no  doubt  it  was  on  the  ground  that  the  cir- 
cuit court  in  which  the  foreclosure  proceed- 
ings were  had  failed  to  acquire  jurisdiction 
over  the  heir-at-law  of  A.  U.  McDonald,  de- 
ceased. Nor  is  it  material  in  the  form  in  which 
this  record  is  presented.  The  nndings,  in  ef- 
fect, show  that  there  was  an  attempted  fore- 
closure, followed  by  a  sale  of  the  property; 
that  such  sale  was  approved  by  the  court,  and 
a  proper  deed  executed  to  Boeschen,  the  plain- 
tiff and  mortgagee,  who  became  the  purchaser 
at  the  sale  and  entered  into  the  possession  bv 
virtue  of  said  deed.  He  subsequently  sold  his 
interest  in  said  premises,  which  passed  with 
the  possession  thereof  by  mesne  conveyances 
to  Geoige  Cooper,  who  erected  the  house  there- 
on. These  conveyances,  if  they  failed  to  pass 
Me  to  the  lots  described,  operated  as  an  as- 


signment of  Boeschen's  mortgage  to  the  suo> 
cessive  grantees  named  in  said  several  deed^ 
Rdbin9on  v.  Ryan,  25  N.  Y.  820;  WinsUyio  v. 
Olark,  4n  N.  Y.  261;  Miner  v.  Beekman,  50  N. 
Y.  837;  Murdoch  v.  Chapman,  9  Gray,  156; 
Hinds  V.  BalUm,  44  N.  IJ.  610;  Smith  v. 
8mitK  15  N.  H.  56;  Lamprey  v.  Nudd,  29  N. 
H.  299. 

If  the  Boeschen  mortgsge  was  not  foreclosed, 
it  remained  in  full  force  and  unsatisfied,  and 
by  the  conveyances  set  out  in  the  findings  was 
owned  b^  George  Cooper  at  the  time  he  placed 
the  erections  on  the  lots,  and  in  such  case  his 
relation  to  the  lots  was  that  of  a  mortgagee  in 
possession. 

I  am  aware  that  it  was  said  by  this  court  in 
BoberU  v.  Sutfterlin.  4  Or.  219,  that  a  mort- 
gagee who  obtains  possession  of  the  mortgaged 
premises  with  the  assent  of  the  mortgagor,  af- 
ter default  of  the  latter,  may  retain  such  pos- 
session until  payment  of  the  mortgage  debt. 
Such  possession  is  a  good  defense  against  an 
action  of  ejectment  brought  by  the  mortgagor, 
so  long  as  the  mortgage  debt  remains  unpaid. 
This  is  a  correct  statement  of  the  law  as  far  as 
it  goes,  but  it  does  not  go  far  enough.  It  is 
true  Hill's  Code,  §  326,  provides:  "A  mort- 
gage of  real  property  shall  not  be  deemed  a 
conveyance,  so  as  to  enable  the  owner  of  the 
mortgage   to   recover  possession   of  the  real 

groperiy  without  a  foreclosure  and  sale  accord- 
ig  to  law.'*  This  provision  of  the  Statute  is 
copied  from  the  Revised  Statutes  of  the  State 
of  New  York  (2  Rev.  Stat.  p.  812,  §  57);  but 
after  the  enactment  of  this  Statute  it  was  held 
in  that  State  that  "  if  the  mortgagee,  after  for- 


Dn«ter  this  theory  of  the  mortgage  the  mort- 
gagor's interest  is  for  all  purposes,  and  under  aU  oir- 
eumstanoes,  and  between  all  parties,  the  legal  estate 
in  the  premises  with  all  the  iQCidentB  and  qualities 
of  legal  ownership;  and  the  application  of  the  term 
**eqal^  of  redemption**  to  this  legal  estate  and  its 
employment  in  the  legislation  of  States  adopting 
this  theory  of  the  mortgage  is  the  oocasion  of  con- 
stant misapprehension  and  confusion  of  thought. 
Trimm  v.Manh,  64  N.  T.  e06;  Chick  v.WUietts,  8 

Kan.  884. 

Af ortooffes  in  postsstlon. 

A  mortgagee  in  possession  Is  entitled  to  rents  and 
profits  until  bis  claim  Is  wholly  paid,  as  against  one 
who  became  the  wife  of  the  mortgagor  after  the  ez-r 
ecution  of  the  mortgage.  Walt  v.  Savage  (N.  J.)  13 
Cent.  Rep.  348. 

He  will  be  subject  to  the  duty  of  applying  the 
rents  and  profits  in  discharge  of  the  debt,  and  ren- 
dering an  account  of  their  receipt  and  application. 
Chamberlain  v.  Connecticut  Ceot.  R.  Co.  4  New 
Bug.  Rep.  477, 54  Conn.  472;  Caldwell  v.  Hall,  49  Ark. 
MB. 

He  is  only  amenable  for  rents  received,  unless 
guilty  of  netrligence  or  fraud,  but  Is  not  entitled  to 
oompensatiOQ  for  trouble  in  care  of  the  property. 
Turner  v.  Johnson,  13  West.  Rep.  701,  95  Mo.  431; 
Stevenson  v.  Edwards,  96  Mo.  832;  Lambertville  Nat. 
Bank  v.  Boss  (N.  J.)  11  Cent  Rep.  238. 

He  is  only  required  to  account  for  actual  receipts 
less  such  sums  as  he  may  have  paid  out  for  taxes 
and  necessary  repairs,  unless  it  Is  shown  that  more 
could  have  been  realized  by  reasonable  diligence. 
Plnneo  v.  Ooodspeed,'9  West  Rep.  479, 120  III  684. 

Where  pooocooloo  was  not  only  wrongfully  taken 
by  the  mortgagee,  but  accompanied  by  force  and 
fraud,  on  a  suit  to  redeem  be  cannot  be  charged 
with  less  than  the  whole  rental  value  during  his 
poosconlon.    Meigs  v.  MoEarlan  (Mich.)  40  N.  W. 
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Rep.  246;  Brown  v.  South  Boston  Sav.  Bank,  148 
Mass.  800. 

Where  mortgagee  was  in  possession  of  a  portion 
of  the  mortgaged  land,  under  a  parol  agreement 
with  the  mortgagor,  and  rented  a  portion  of  land 
in  his  possession  to  a  tenant  on  a  rental  of  half  of 
the  crop,  and  the  portion  of  the  mortgagee  was  set 
aside  and  delivered  to  him  and  was  in  his  possession, 
replevin  will  not  lie  at  the  suit  of  the  mortgagor 
against  the  mortgagee.  Byers  v.  Byers,  9  Wesu 
Rep.  816,  05  Mich.  608. 

A  mortgagee  in  possession  may  make  such  re- 
pairs as  are  reasonably  necessary  for  the  preserva- 
tion of  the  property,  but  cannot  make  permanent 
improvements  or  repairs  which  conduce  merely  to 
his  comfort  or  convenience.  Raynor  v.  Drew,  72 
Cal.a07. 

He  is  bound  to  keep  the  property  without  un- 
reasonable deterioration,  and  Is  therefore  credited 
with  necessary  repairs;  but  he  has  no  right  to  en« 
hance  the  value  of  the  estate,  and  thus  render  it 
more  difficult  for  the  mortgagor  to  redeem.  See 
Qulnn  V.  Brlttaln,  Hoff.  Ch.  858;  Moore  v.  Gable,  1 
Johns.  Ch.  885;  Bell  v.  New  York,  10  Paige,  49;  8  Pom. 
Eq.  Jur.  205. 

Go  redemption  of  the  mortgage,  he  is  entitled  to 
be  reimbursed  for  necessary  repairs  made  on  the 
premises.  Johnson  v.  Hosford,  10  West.  Rep.  254, 
110  Ind.  678;  Stevenson  v.  Edwards,  96  Mo.  622. 

There  is,  however,  no  principle  of  law  permitting 
the  owner  or  mortgagor  or  their  grantees,  or  a  sub- 
sequent purchaser  with  notice  of  prior  equities  of 
the  first  purchaser,  to  make  improvements  on  the 
premises,  and  have  a  prior  lien  therefor;  but  such 
Improvements  will  pass  upon  sale  of  the  premi8««u 
Cable  V.  Ellis,  8  West  Rep.  481. 120  m.  136. 

Ifortfirogee  obtaining  possession  may  rttain  it  tfQ 

his  debt  ia  paid. 

Prior  mortgagee  Is  entitled  to  retain  possesBloii 
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feiture,  entered  into  possession,  either  by  the 
consent  of  the  mortgagor  or  by  means  of  legal 
proceedings,  he  ma^  defend  himself  there,  at 
least  till  his  debt  is  paid."  Van  Duyne  v. 
Thayre,  14  Wend.  234. 

So  it  was  said  in  Phvfe  v.  Riley,  16  Wend. 
248:  "Now,  by  the  Revised  Statutes,  the 
mortgagee  must  complete  bis  title  by  other 
proceedings  before  he  brings  bis  suit;  but  if 
the  mortgagee,  after  forfeiture,  obtains  posses- 
sion in  some  legal  mode  other  than  by  an 
action,  why  should  the  mortgagor,  or  those 
claiming  under  him,  recover  the  possession 
from  the  mortgagee  without  paying  the  money 
secured  by  it  ? 

Miner  v.  Beekman,  supra,  was  a  case  where 
the  mortgagee  bid  ofl  the  mortgaged  premises 
at  a  void^foreclosure  sale,  and  entered  into  the 
possession  of  the  premises;  and  the  court  held, 
if  the  defendants  had  acquired  the  rights  of 
the  mortgagee,  they  could  defend  their  posses- 
sion by  virtue  of  the  mortgage. 

So  Shriver  v.  Sfiriver,  86  iH.  Y.  575,  was  also 
a  void  foreclosure  by  reason  of  the  owner  of 

until  his  olaJm  is  fully  paid.  Oollanan  v.  Shaw,  19 
Iowa,  188. 

Ae  asralnst  a  prior  morteragee  in  poflsesslon  of  the 
property,  a  reoeiver  will  not  be  allowed  in  favor  of 
a  subsequent  mortKagee,  as  loner  as  any  part  of  the 
debt  remains  unpaid  to  the  prior  mort^a^ee.  Pat- 
ten V.  Accessory  Transit  Ck).  4  Abb.  Pr.  286, 18  How. 
Pr.  SOe:  Quinn  v.  Brittain.  8  Edw.  Ch.  314;  BoUes  v. 
Duff.  86  How.  Pr.  481;  Rapier  v.  Gulf  City  Paper 
Co.  64  Aia.  880;  Oallanan  v.  Shaw,  19  Towa,  183;  Tren- 
ton Bkg.  Co.  V.  Woodruff,  8  N.  J.  Bq.  210;  Bowe  y. 
Wood,  2  Jao.  &  W.  563. 

A  senior  mortffa^ee,  acquiring  possession  by  con- 
tent of  the  mortgagor  after  a  foreclosure  sale  under 
a  Junior  mortgage,  but  before  the  expiration  of  the 
year  for  redemption,  has  the  rights  of  a  mortgagee 
in  possession.  Jones  v.  Blgby  (Minn.)  48  N.W.  B/ep, 
890. 

The  subsequent  mortgagee  must  redeem  from 
the  prior  mortgagee.  See  Mahon  v.  Grothers,  28  N. 
J.  Bq.  667;  Cortleyeu  v.  Hathaway,  11 N.  J.  Bq.  89, 
64  Am.  Dec.  478;  Trenton  Bkg.  Go.  v.  Woodruff, 
supra;  Schreiber  v.  Garey,  48  Wis.  213;  Hiles  v. 
Moore,  15  Beav.  175;  Bowe  v.  Wood,  supra. 

A  prior  mortgagee  who  has 'had  poasesslon  of  the 
mortgaged  premises  must  account  for  rents  and 
profits  to  the  subsequent  incumbrancer;  but  a  sub- 
sequent incumbrancer  in  possession  is  not  bound 
to  account  to  the  prior  incumbrancer.  Leeds  v. 
Glfford,  4  Gent.  Bep.  148, 41  N.  J.  Eq.  464. 

A  mortgagee  out  of  possession  of  the  mortgaged 
premises  cannot  be  held  accountable  for  the  rents 
and  profits  thereof.  Van  Duyne  v.  Shann,  6  Gent. 
Bep.  118,  41  N.  J.  Kq.  8U. 

A  mortgagee  in  rendering  an  account  of  the 
amount  due  on  his  mortgage  is  bound  to  use  all  rea^ 
sonable  efforts  to  make  it  Just  and  correct;  but 
ha\ing  done  so,  an  unintentional  error,  the  result 
of  accident  or  mistake,  without  oulpable  negii- 
Konoe,  will  not  effect  a  forfeiture  of  his  security. 
Gibbs  V.  Parsons,  2  New  Eng.  Bep.  912, 64  N.  H.  66. 

A  mortgasree,  either  in  possession  or  out  of  pos- 
session, is  not  entitled  to  purchase  the  mortgaged 
estate  at  a  tax  sale,  and  set  u  p  t  be  tax  title  as  against 
the  mortgagor  or  other  mortgagees.  It  Is  to  be 
presumed  that  he  made  the  purchase  for  the  com- 
mon protection.  Hail  v.  Westcott,  2  New  Eng.  Bep. 
687, 15  B.  I.  878. 

Purchaser  at  foredloswe  tale. 

The  purchaser  will  acquire  title  to  the  fixtures  as 
a  part  of  the  realty.  Voorhees  v.  McGinDls,  48  N. 
Y.  278;  Snedeker  v.  Warring,  12  N.  Y.  170;  Bishop  v. 
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the  property  not  havini^  been  made  a  party  to 
the  suit,  and  at  the  attempted  sale  under  the 
decree  a  stranger,  and  not  tbe  mortgagee,  be- 
came the  purchaser  and  entered  into  the  pos- 
session, and  the  court  by  Folger,  Ch.  J„  said, 
distinguishing  the  case  from  Miner  y,  Beekman^ 
supra:  "  The  case  is  supposed  to  be  like  that  ox 
mner  v.  Beekman,  50  N.  Y.  837.  It  is  differ- 
ent  in  an  important  particular.  There  the 
entry  was  by  the  mortgagee,  who  was  also  tbe 
purchaser  at  the  sale.  Ue  thus  became  a  mort- 
gagee in  possession,  and  could  defend  against 
the  owner  of  the  equity  of  redemption  or  his 
representative  any  action,  except  one  for  an 
accounting  of  the  rents  and  profits  and  to  re- 
deem." And  this  seems  to  be  the  settled  rule 
in  New  York.  Oasey  v.  Bvttolph,  12  Barb. 
637;  St.  John  v.  Bumpstead,  17  Barb.  100; 
Munro  v.  Merchant,  26  Barb.  883;  Winslaw  v. 
V.  MeCall,  82  Barb.  241;  BandaU  v.  Baab,  2 
Abb.  Pr.  807;  Jackson  v.  Bowen,  7  Cow,  18; 
Watsony,  Spence,  20  Wend.  260;  Madison  Ave. 
Baptist  Ohufch  v.  Baptist  Church  in  Oliver  St. 
78  N.  Y.  82;  Trimm  v.  Marsh,  54  N.  Y.  599; 

Bishop,  11 N.  Y.  123,  OS  Am.  Dec.  68;  Rice  v.  Dewey, 
64  Barb.  466;  Gardner  v.  Flnley,  19  Barb.  817;  Miller 
V.  Plumb,  6  Cow.  666. 16  Am.  Deo.  466;  Bobinson  v. 
Preswick,  8  Edw.  Ch.  246;  Babcock  v.  Utter,  82  How. 
Pr.  490, 1  Abb.  App.  Dec.  27;  Sullivan  v.  Toole,  26 
Hun,  208;  Mahi  v.  Sohwarzwaelder,  4  B.  D.  Smith, 
278;  Sands  v.  Pf eiifer,  10  CaL  268:  Clore  v.  Lambert, 
78  Ky.  224:  Wiffht  v.  Gray,  78  Me.  207;  Union  Bank 
V.  Emerson,  16  Mass.  160;  Lackas  v.  BahL,  48  Wis.  68. 

The  rules  as  to  fixtures  which  pass  to  a  purchaser 
on  a  mortfiraffe  foreclosure  sale  are  the  same  as 
those  which  govern  a  conveyance,  from  a  flrrantor 
to  a  grantee.  Snedeker  v.  Warring,  supra.  See 
Bishop  V.  Bishop,  svpra;  Bank  of  Utica  v.  Finch,  3 
Barb.  Ch.  203, 28^;  Bobinson  v.  Preswick  and  Mai^ 
V.  Sohwarzwaelder,  supra;  Winslow  v.  Merchants 
Ins.  Co.  4  Met.  806, 88  Am.  Dec.  868;  Union  Bank  v. 
Emerson,  «u2>ra;  Longstaff  v.  Meagoe,  2  Ad.  ft  EL 
167. 

The  grantor  of  a  mortgagor,  subject  to  the  mort- 
gage, cannot  retain  possession  against  a  purchaser 
under  foreclosure.  Chadwick  v.  Island  Beach  Co. 
10  Cent.  Bep.  863,  48  N.  J.  Eq.  616. 

A  bona  fide  purchaser  at  a  foreclosure  sale  of  a 
senior  mortgage,  to  which  Junior  mortgagees  were 
not  made  parties,  who  takes  possession  of  the  land 
and  makes  lasting  and  valuable  improvements 
thereon,  is  entitled  to  credit  therefor  in  a  suit 
against  him  by  the  Junior  mortgagees  to  require 
him  to  redeem,  and  should  not  be  charged  with  the 
rental  value  of  the  premises  during  his  possession. 
Higginbottom  v.  Benson,  24  Neb.  461. 

Permaneiit  improvements  pass  to  purchaser. 

All  additions  of  a  permanent  character  by  way  of 
improvement  are  regarded  as  part  of  the  mortgaged 
estate  and  will  inure  to  the  benefit  of  the  holder  of 
the  mortgage,  and  will  pass  to  the  purchaser  on  a 
foreclosure  sale.  Baird  v.  Jackson,  08  IlL  78;  Wood 
V.  Whelen,  98  IlL  167. 

A  house  erected  on  the  premises  by  the  mortga- 
gor becomes  part  of  the  realty  and  passes  with  it  to 
the  purchaser  at  the  mortgage  sale.  Matson  v. 
Griffin,  78  111.  477;  Dooley  v.  Crist,  26  111.  661. 

A  bona  fide  occupant  under  claim  of  title,  who 
erects  permanent  and  valuable  improvements,  is 
entitled  to  compensation,  at  least  as  a  set-off, 
against  mesne  profits;  but  knowledge  or  notice  of 
adversary  rights  is  fatal  to  the  claim  for  compensa- 
tion, and  a  mortgagee  who  repudiates  the  relation, 
or  a  purchaser  from  him  with  notice,  is  regarded 
as  a  wrong-doer,  and  is  not  entitled  to  oompenaa- 
tion.    Gresham  V.  Ware,  79  Ala.  102. 
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IWy.  Ulmar,  18  N.  Y.  189;  Or<tft  ▼.  M^rriU, 
14  N.  Y.  456. 

And  in  such  case  ft  seems  that  an  entry  by 
the  mortgagee  after  condition  broken,  without 
actual  force,  is  sufficient. 

In  Fiell  Y.  Ulmar,  wpra,  it  is  said:  'Tormer- 
•1y  the  mortgagee  could  maintain  ejectment, 
but  this  is  prohibited  by  the  Revised  Statutes. 
-2  Rev.  Stat.  p.  812,  §  67.  If,  however,  the 
mortgagee  obtains  possession  without  force,  he 
is  emitlei  as  well  since  as  before  the  Statute  to 
liold  it  against  the  mortgagor.  Van  DuyneY, 
Thayre,  14  Wend.  288;  Phyfe  v.  Riley,  15  Wend. 
i248;  WaUon  ▼.  Spenee,  20  Wend.  280;  Fox  v. 
Lipe,  24  Wend.  164;  Ohmted  v.  EUUr,  2  Sandf. 

On  the  point  under  consideration  these  au- 
thorities are  fully  approved  by  the  court. 

It  results,  therefore,  that  while  a  mortgaeree 
is  not  permitted  to  maintain  a  possessory  action 
Co  recover  the  mortgaged  premises  by  reason  of 
the  default  of  the  mortgagor,  still,  if  he  can 
make  a  peaceable  entry  upon  the  mortgaged 
premises  after  condition  broken,  be  may  do  so, 
and  may  maintain  such  possession  against  the 
mortgagor  and  every  person  claiming  under 
faim  su^quent  to  the  mortgage,  subiect  to  be 
defeated  only  by  the  payment  of  his  debt. 
This  view  of  the  law  in  no  manner  interferes  i 


with  the  Just  rights  of  the  mortgagor,  and  at 
the  same  time  it  does  not  sacrifice  the  interest 
of  the  mortgagee  to  the  merest  technicalities  of 
the  law,  which  have  sometimes  been  permitted 
to  prevail,  and  the  mortgagee  turned  out  of 
possession  stripped  both  of  the  property  and  his 
mortgage,  debt  as  well. 

2.  Having  reached  the  conclusion  that 
(Jeorge  Cooper,  at  the  time  of  the  removal  of 
the  house  mentioned  in  the  pleadings,  was  a 
mortgagee  in  possession,  he  is  not  to  be  treated 
as  a  mere  stranger  would  be,  who  went  upon 
the  land  of  another  and  placed  improvements 
there  without  the  consent  of  the  owner.  The 
rights  of  a  mortgagee  in  possession,  who  had 
placed  improvements  on  the  mortgaged  prem- 
ises, came  directly  before  the  court  m  Taylor  v. 
Towruend,  8  Mass.  4ll,  where  it  was  held  that 
a  mortgagee,  after  a  recovery  on  a  bill  in 
equity  by  the  mortgagor  to  redeem,  and  before 
possession  taken  under  the  judgment,  may 
lawfully  take  down  and  carry  away  any  build- 
ings erected  by  him  on  the  land  mortgaged,  the 
materials  of  which  were  his  own,  and  not  so 
connected  with  the  soil  that  they  cannot  be  re- 
moved without  preiiidice  to  it. 

And  Ewell,  on  Fixtures,  2S7,  savs  in  refer- 
ence to  this  case,  that  the  same  rule  was  here 
apparently  applied  as  in  the  relation  of  landlord 


MiyrtQaott  aa  ptfrdicuer. 

Where  by  statutory  provision,  or  by  the  permls- 
••lon  of  the  oourt,  the  mortgaffed  premises  are  pur- 
chased by  the  mortgagee  or  his  assignee,  such  pur- 
ohase  does  not  extinguish  the  mortgage  debt  nor 
4my  balanoe  that  may  remain  unpaid.  Holcomb  v. 
Holoomb,'U  N.  J.  Eq.  281. 

It  does  not  necessarOy  follow  that,  by  a  mortga^ 
free  beooming  the  purchaser  and  taking  title  at  the 
«ale  imder  the  foreclosure,  his  mortgage  is  merged 
or  extinguished  in  his  legal  title.  Benedict  v.  Gil- 
man,  4  Paige,  68;  Parker  v.  Child.  25  N.  J.  Eq.  48; 
Forbes  v.  lAoffatt.  18  Ves.  Jr.  884.  804;  Mocatta  v. 
Margatroyd,  1  P.  Wms.  808;  Hlnchman  v.  Bmans, 
1 N.  J.  Bq.  100,  110;  Gibson  v.  Crehore,  8  Pick.  476; 
Hunt  y.  Hunt,  14  Pick.  374, 884;  Duncan  v.  Smit  h,  81 
•N.  J.  Lw  8S&,  387:  Mulford  v.  Peterson,  85  K.  J.  L.  127, 
131;  Clos  V.  Boppe,  23  N.  J.  Eq.  270;  Thompson  v. 
Chandler,  7  Me.  877,  880,  881;  Ck)oper  v.  Martin,  1 
Dana,  28;  Vanderkemp  v.  Shelton,  11  Paige,  28. 

The  mortgagee  as  purchaser  takes  the  title  with 
notice  of  the  dif ects,  if  any.  In  the  foreclosure  pro- 
oeedings  Boyd  v.  Ellis,  11  Iowa,  97;  Corriell  v.  Doo- 
little,  2  G.  Greene  (Iowa)  885,  880. 

He  cannot  be  heard  to  say  that  the  sale  is  Illegal 
or  irregular  where  the  holder  of  the  subsequent 
4nortgage8  and  the  mortgagor  make  no  objection. 
Andrews  v.  O'Mahoney,  112  N^.  Y.  567. 

Where  he  bid  in  the  land  on  a  Judgment  for  more 
than  the  debt,  be  is  liable  to  the  person  whose  land 
was  sold,  and  who  elects  to  affirm  the  sale  for  the 
•excess  of  the  Judgment  over  what  he  was  entitled 
to.    Mitchell  V.  Weaver,  118  Ind.  65. 

Where  he  purchases  on  execution  sale  subject  to 
tiis  mortgage,  the  purchase  money  being  paid  by 
the  debtor,  and  at  the  debtor^s  request  conveyance 
IS  made  to  the  wife  of  the  debtor,  the  mortgagee 
<]oe8  not  thereby  lose  his  right  to  foreclose  his  mort- 
gage. Corbett  v.  Howell,  10  Ky.  Law  Kep.  793, 10  S. 
W.  Rep.  663. 

A  mortgagee  who  becomes  the  purchaser  on  f  ore- 
doeure  is  not  entitled  to  ice  cut  by  a  lessee  of  the 
mortgagor  before  foreclosure  although  the  bouse 
In  which  it  was  stored,  the  land  on  which  the  house 
was  situated  and  the  pond  from  which  the  ice  was 
«ut«  were  all  sold  under  the  mortgage.  Gregory  v. 
Rosenkrans,  72  Wis.  280. 
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BemovcA  of  fixtures  takes  th^m  out  of  the  lien. 
On  a  bill  to  foreclose  a  mortgage,  where  a  build- 
ing removed  by  the  mortgagor  in  ponession  could 
not  be  returned  to  the  mortgaged  land,  the  remedy 
of  the  mortgagee  is  at  law.  Beta  v.  Vemer  (N.  J.) 
10  Atl.  Bep.  206. 

When  buildings  are  severed  from  the  mortgaged 
premises  and  become  part  of  another  freehold,  the 
lien  upon  them  is  gone.  Harris  v.  Bannon,  78  Ky. 
668. 

Where  materials  of  a  house  were  used  in  the  oon- 
struotlon  of  a  house  on  other  land,  the  right  of 
property  vested  in  the  grantee  of  the  land.  Peiroe 
V.  Goddard,  22  Pick.  568. 

And  so  where  mill-stones  were  severed  from  the 
mill  and  sold  by  the  mortgagor. 

Where  a  house  was  floated  olf  the  lot  by  a  flood, 
and  sold,  it  was  severed  from  the  land  and  the  lien 
thereon  was  lost.    Buckout  v.  Swift.  27  Cal.  483. 

Where  property  afilxed  to  mortgaged  land  is  sev- 
ered and  sold  to  a  tx>na  fide  purchaser,  it  cannot  be 
followed  and  reclaimed.  Hutchlns  v.  King,  68  U.  8. 
1  Wall.  63(17  L.  ed.  544);  Clark  v.  Reybum,  1  Knn. 
281;  Gore  v.  Jenness,  18  Me.  63;  Gowdlng  v.  Shea,  103 
Mass.  860;  Byrom  v.  Chapin,  118  Moss.  308:  Kircher 
V.  Sohalk,  80  N.  J.  L.  835;  Van  Pelt  v.  McOraw,  4  N. 
Y.  110;  Wilson  v.  Maltby,  60  N.  Y.  128;  Gardner  v. 
Hoartt,  8  Denio,  232;  Lane  v.  Hitchoock,  14  Johns. 
213;  Kimball  v.  Darling,  32  Wis.  684;  Citizens  Elnnk 
V.  Knapp,  22  La.  Ann.  117;  Codrington  v.  Johnstone, 
1  Beav.  620;  Fryatt  v.  Sullivan  Co.  6  Hill,  116;  Coopor 
V.  Davis,  16  Conn.  556. 

But  opinions  differ  in  determining  the  rights  of 
parties  when  fixtures  are  severed  from  the  mort- 
gaged lands;  so  in  Hoskin  v.  Woodward,  45  Pa.  42, 
it  is  said  that  while  a  mortgagor  may  sell  things 
usually  intended  for  consumption  and  sale,  yet  in 
the  case  of  a  factory  or  other  building,  from  whose 
use  as  it  is  its  profits  are  to  be  derived,  the  fixtures 
which  are  necessary  to  its  operation  cannot  be  sev- 
ered. 

Where  a  mortgagor  moved  a  dwelling  to  an  ad* 
Joining  lot  belonging  to  his  wife,  without  the 
knowledge  of  the  mortgagee,  but  with  her  knowl- 
edge, it  was  held  that  the  lien  on  the  dwelling-house 
remained.    Hamlin  v.  Parsons,  12  Minn.  lUii. 
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and  tenant,  and  to  tbis  we  see  no  objection. 
Tbis  party  owned  (be  materials  used  in  tbe  con- 
struction of  ibat  bouse.  He  did  not  intend  to 
part  witb  tbeir  ownersbip.  He  acted  in  good 
faitb  in  placing  tbem  on  anotber's  land  wbile 
be  was  in  ibe  lawful  possession  under  tbe  belief 
tbat  be  owned  tbe  same,  and  upon  tbe  discov- 
ery of  bis  mistake  removed  bis  structure  from 
tbe  land  witbout  injury  to  it  and  before  be  was 
ousted.  I  confess  it  is  dilllcuit  to  see  tlie  jus- 
tice of  a  rule  of  law  tbat  could  by  mere  con- 
struction tbus  take  one  man's  property  and  give 
it  to  anotber,  or,  wbat  seems  still  more  repug- 
nant to  every  sense  of  rigbt,  to  compel  a  party 
to  pay  for  bis  own  propeity.  But  this  is  au- 
tbority  for  carrying  tbe  principle  of  tbe  right 
to  remove  even  further. 

In  I)fler  y»  Decker,  10  Cal.  485,  D.  purchased 
a  lot  of  land  at  sheriff's  sale,  on  execution,  and 
entered  into  possession,  and  erected  certain 
buildings  thereon,  and  afterwards  removed  tbe 
buildings.  On  tbe  same  day  tbe  buildings 
were  removed  tbe  defendants  m  the  execution 
sold  tbe  premises  to  T.,  and  a  day  or  two  after- 
wards T.  redeemed  the  lot  from  tbe  sale  and 
then  brought  suit  against  D.  to  recover  the 
value  of  the  buildings.  //e^d.Tbat,  as  there  was 
no  evidence  that  the  buildings  were  attached  to 
tbe  soil,  T.  could  not  recover. 

Liille  V.  WtUford,  81  Minn.  173,  is  a  case 
where  a  party  made  a  deed  of  certain  lands  to 
'*  the  trustees  of  M.  E.  Church  for  Elgin  Cir- 
euit,"  for  a  church  building,  upon  which  a 
building  was  erected,  and,  tbe  title  failing  be- 
cause no  grantees  were  named  in  the  dc(^,  it 
was  held  tbe  building  was  property  removable. 

So  in  Wickliffe  v.  Clay,  1  Dana,  585,  it  was 
decided  tbat  where  one  was  in  posset^sion  of 
land  held  bona  fide  as  bis  own,  and  had  erected 


buildin|r8  thereon,  he  (or  those  claiming  under 
him)  mi^bt  remove  them  witbout  incurring  any 
responsibilitj  to  the  owner  of  the  paramount 
atle. 

It  was  argued  by  counsel  for  the  appellant 
tbat  while  it  might  be  true  tbat  George  Cooper 
would  in  equity  have  been  entitled  to  daim 
compensation  for  the  house  placed  on  the  land» 
or  possibly  have  been  entitled  to  retain  the* 
possession  of  tbe  property  until  he  had  beea 
l^id  for  bis  improvements,  as  in  Hatcher  v. 
Briggs,  6  Or.  81,  tbe  right  is  purely  equitable 
in  its  nature,  and  must  £«  sought  in  that  foruntk 
only.  If  George  Cooper's  heirs  or  legal  rep- 
resentative were  seeking  compensation  for  bet- 
terments placed  upon  another's  lands  by  him 
in  his  lifetime,  no  doubt  appellant's  contention 
might  be  sustained.  If  the  improvements  were- 
of  such  a  nature  tbat  they  were  not  removable, 
such  as  grubbing,  clearing  land  and  tbe  like, 
as  in  Hatdier  v.  Briggs,  supra,  then  the  only 
remedy  open  to  him  would  be  in  equity,  where 
complete  relief  would  be  administered  oi» 
equitable  principles;  but  when  he  has  simply 

E laced  his  own  chattels  on  such  lands  under  tbe- 
onest  belief  tbat  he  owned  such  lands,  and  bad 
reason  so  to  believe,  and  acted  in  good  faith 
in  tbe  matter,  and  upon  tlie  discovery  of  tbe 
true  status  of  the  title  be  removes  such  chat- 
tels, though  they  had  been  erected  into  a  bouse, 
it  is  not  perceived  that  be  has  in  any  manner  in- 
jured tbe  plaintiff,  or  that  equity  could  be  suc- 
cessfully invoked  in  such  case.  There  is  no* 
occasion  for  tbe  interposition  of  equity,  for 
tbe  reason  that  such  party  has  exercised  no- 
riebt  to  remove  his  chattel,  and  be  has  no  cause 
ofsuit  against  the  owners  of  tbe  land. 

T7iese  eonclvsians  lead  to  an  ajprmanee  qf  the 
judgment  of  the  court  below,  and  it  U  so  ordered. 


IOWA  SUPREME  COURT, 


William  BEARD  et  oL 

V. 

ILLINOIS  CENTRAL  R  CO.,  Appt 

( Iowa ) 

1*  A  carrier's  duty  is  not  limited  to  the 
transportation  of  goods  delivered  for  car" 
rlafre.  He  must  exercise  siioh  diligence  as  Is 
required  by  law  to  protect  the  (roods  from  de- 
struction and  injury  from  any  source  which  may 
be  averted,  and  which  in  the  exercise  of  care  and 
ordinary  intelli^rence  may  be  known  or  antici- 
pated.- 

2.  ▲  carrier  that  has  accepted  butter 
for  transportation  cannot  escape  liability 
for  damafce  to  the  butter  from  the  heat  during: 
transportation,  by  the  fact  that  it  did  not  have 
refrigerator  can  which  were  ready  for  use,  at 
least  when  it  could  have  been  carried  safely  by 
the  use  of  ice  in  the  oars, which  were  used. 

8*  The  sealing  of  a  car  containing  butter 
when  received  irom  a  connectlnff  carrier  is  no 
excuse  for  failure  to  put  ice  in  the  car  if  neces- 
sary to  protjiect  the  butter  from  the  heat. 

4.  ▲  custom  to  take  cars  ft*om  connect- 
ing carriers  without  changinar  the  iroods  can- 
not be  invoked  to  protect  from  negligence  in 
failing  to  transport  the  goods  with  care. 
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6*  The  rate  of  chari^es  as  shown  by  the  way 
bill  of  butter,  if  it  does  not  express  a  contract  to- 
excuse  the  carrier  from  the  exei-cise  of  the  cara 
required  by  law,  although  it  is  the  rate  for  com> 
mon  cars,  will  not  limit  the  care  to  be  exerdseA 
by  the  carrier,  or  restrict  its  liability. 

6.   ▲  petition  charing  negligence  of  a 

carrier  in  not  taking  proper  precautions  to  pre* 
serve  butter  will  admit  evidenoe  of  a  custom  to 
put  tbe  butter  into  oold  storage  until  refrigerator 
oars  are  ready  to  receive  it. 
7*  ▲  carrier  has  the  harden  of  proving  that 
goods  were  not  in  good  condition  when  received 
from  a  connecting  carrier. 

(February  10. 18001) 

APPEAL  by  defendaDt  from  a  Judgment  of 
the  Superior  Court  for  Cedar  Rapids  iD 
favor  of  plaintiffs  in  an  action  to  recover  dam- 
ages for  ujuries  to  certain  butter  while  in  de- 
fendant's possession  for  the  purpose  of  trans- 
portation and  alleged  to  have  resulted  from 
defendant's  negligence.    Affirmed, 
Tbe  facts  sufficiently  appear  in  the  opinion. 
Messrs.  Mills  &  Keeler,  for  appellant: 
Tbe  St.  Louis,  Alton  ft  Terre  Haute  R.  R. 
Co.  was  the  agent  of  plaintiffs  in  turning  over* 
this  butter  to  defendant 
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It  bad  full  actual  Icnowledge  tbat  tbe  butter 
to  be,  and  would  be,  carried  tbrough  to 
Kew  Orleans  witbout  cbanee,  aud  in  tbe  mau- 
ner  in  wbich  it  was  actually  forwarded,  and 
impliedly  so  directed  aud  consented  on  bebalf 
of  plaintiffs. 

Marquette,  H.  A  0.  B.  Co.  v.  Kirktoood,  46 
Micb.  54;  Fatten  ▼.  Union  Pac.  B,  Co,  29  Fed. 
Sep.  592 ;  Snow  v.  Indiana,  B,  db  W,  B  Co, 
109  Ind.  422. 

Wetzell  V.  Chicago  dt  Alton  B,  Co.  12  Mo. 
App.  590,  is  directl;^  in  point,  and  decisive 
against  plaintiffs  in  this  action. 

Tbe  damaf^e  to  tbis  butter  was  caused  by  tbe 
ordinary  action  of  tbe  weatber,  and  its  own  in- 
berent  tendency  to  damage  by  beat,  for  whicb 
tbe  owner,  and  not  tbe  carrier  is  responsible. 

NeUon  v.  Woodruff,  66  U.  8.  1  Black,  166 
a7L.  ed.  97);  Wardens.  Gfr^ar, 6  Walts,  424; 
Story,  Bailm.  par.  492  a,  and  cases;  Lawson, 
Carr.  p.  15,  par.  14;  2  Am.  &  Eng.  Encyclop. 
L.  p.  853  (7). 

Plaintiffs  bad  tbe  burden  of  sbowing  tbat  tbe 
batter  was  in  good  condition  wben  it  came  into 
defendant's  possession. 

Marquette,  H.  db  0,  B  Co,  ▼.  Langton,  83 
Micb.  251 ;  Marquette,  H.  db  0.  B.  Co.  v.  Kirk- 
tecod,  wpra;  Aaugatuck  B  B,  €h.  y.  Beards- 
Uy  Scythe  Co.  88  Conn.  218. 

Messrs.  Rickel  &  Crocker,  for  appellees: 

Failure  to  open  tbe  seals,  tbereby  failing  to 
acquire  anj  information  tbat  defendant  migbt 
have  acquired  by  doing  so,  was  negligence. 

Dixon  ▼.  nichmond  db  D.  B  Co.  74  N.  C. 
688, 18  Am.  R.  R.  Rep.  99. 

Havinir  accepted  tbe  goods  tbe  carrier  can- 
not escape  liability  by  claiming  tbat  be  bad  not 
tbe  means  at  baud  at  time  of  acceptance  witb 
wbicb  to  safely  forward  tbem. 

2  Am.  &  Eng.  Encyp.  L.  p.  788;  Hannibal  dk 
8t.  J.  B  Co.  V.  Swift,  79  U.  S.  12  Wall.  282  (20 
L.  ed.  428);  Eelliwell  v.  Orand  Trunk  B.  Co.  of 
Canada,  7  Fed.  Rep.  76. 

A  railroad  company  by  tbe  very  act  of  ac- 
cepting goods  for  transportation  tbereby  enters 
into  an  implied  undertaking  to  furnisb  sucb 
can  and  exercise  sucb  diligence  as  may  be  nec- 
essary for  their  safe  transportation. 

MercMnts  IHspateh  Transp.  Co.  v.  Comforth, 
8  Colo.  280,  25  Am.  Rep.  759;  Wing  v.  New 
Ytrrk  dbE.  B.  Co.  1  Hilt.  (N.  Y.)  241;  2  Wood, 
Railway  Law,  p.  1582,  g§  429,  430;  Ogdensburg 
B.  Co.  V.  Pratt,  89  U.  S.  22  Wall.  123  (22  L.  ed. 
827);  Hawkins  v.  Great  Western  B.  Co.  17 
Micb.  62, 18  Micb.  427;  Sager  v.  Pin-tsmouth, 
S.di  P.  db  E.  B.  Co.  31  Me.  236. 

If  tbe  carrier  is  informed  tbat  tbe  goods  are 
perishable,  or  should  know  it  from  the  nature 
of  tbe  goods,  tbe  carrier  is  bound  to  use  all 
reasonable  precautions  and  means  to  prevent 
kwa. 

2  Parsons,  Cont.5tb  ed.  p.  162;  Hastings  v. 
Pepper,  11  Pick.  41;  Sager  v.  Portsmouth,  S.  d 
P.  dt  B.  B.  Co.  81  Me.  228;  Hawkins  v.  Great 
Western  B.  Co.,  Mercfvants  Dispatch  Transp. 
Co.  V.  Comforth  and  Wi7^  v.  New  York  db  E. 
B  Co.  supra. 

Wbon  property  is  perishable  tbe  law  imposes 
a  duty  of  the  carrier  to  use  diligence  to 
guard  it. 

lieweU  Y.  Chicago,  B.  db  Q.  B.  Co.  68  Iowa, 
611. 

It  ii  a  part  of  tbe  common-law  liability  of 
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tbe  carrier  in  tbe  selection  of  his  vehicles  \o» 
provide  himself  with  those  of  the  most  ap- 
proved modes  of  construction  and  sucb  con- 
trivances as  are  in  approved  use  for  tbe  pre* 
vention  of  loss  or  damage  to  the  goods  he  un- 
dertakes to  carry. 

Boscowitz  V.  Adams  Exp.  Co,  98  111.  528,  34- 
Am.  Rep.  191:  Steinwtg  v.  Erie  B.  Co.  43  N. 
Y.  127.    See  also  Hutchinson,  Carr.  §  294. 

Tbe  babit  of  a  single  railroad  company  doea- 
not  constitute  a  legal  custom  of  any  character. 

Lawson,  Usages  and  Customs,  p.  41;  Detroit 
db  M.  B.  Co.  V.  Van  Steinburg,  17  Mich.  99. 

If  the  "established  and   customary  mode*^ 
defendant  had  of  doing  business  with  tbe  St 
Louis,  Alton  &  Terre  Haute  Railway  Company^ 
was  negligent,  it  was  no  excuse  in  any  event. 

Hamilton  v.  Des  Moines  M.  V.  B.  Co.  36^ 
Iowa,  37;  Hone  v.  Chicago,  R.  I.  db  P.  B.  Co, 
75  Iowa,  683;  Allen  y.  Burlington,  C.  B.dbN.B 
Co.  64  Iowa,  94:  Cole  v.  Goodmn,  19  Wend. 
251;  Lawson,  Usages  and  Customs,  p.  137; 
Sumner  v.  Southern  R.  Asso.  7  Baxt.  345,  9  Am. 
&  Eng.  R.  R.  Cas.  18. 

The  presumption  is  that  goods  transported 
by  several  successive  carriers  came  into  posses- 
sion of  tbe  last  carrier  in  the  same  order  and 
condition  in  which  they  were  delivered  to  th&- 
first'  carrier,  there  being  no  direct  evidence  to 
the  contrary. 

Shriver  v.  Sioux  City  db  St.  P.  B.  Co.  24  Minn. 
606,  31  Am.  Rep.  855;  Leoy.  St.  Paul,  M.  dt  M. 
B.  Co.  80  Minn.  438;  Laughlin  v.  Chicago  db  N. 
W.  B.  Co.  28  Wis.  204:  Smith  v.  New  York 
Cent.  BCo.^  Barb.  225;  Dixon  v.  lUchmontt 
dtD.B  Co.  74  N.  C.  588. 18  Am.  R.  R.  Rep. 
99;  Hutchinson,  Carr.  ^  761;  2  Am.  &  Eng. 
Encyclop.  L.  p.  783;  Brintall  ▼.  Saratoga  dt 
W.  B  Go.  82  Vt.  665. 

Beck,  J.,  delivered  tbe  opinion  of  the  court: 
1.  The  plaintiff  delivered  to  the  Burlington, 
Cedar  Rapids  &  Northern  Railway  Company, 
at  West  Union,  in  two  consignments,  a  large 
auantity  of  butter  for  transportation  to  New 
Orleans.  Tbe  facts  as  to  both  separate  con- 
signments are  identical.  In  tbe  further  state- 
ment of  facts  they  will  be  referred  to  as  but- 
one  transaction.  The  butter  was  put  in  re- 
frigerator cars  by  the  company  first  receiving 
it,  and  was  transported  therein  over  connecting^ 
roads  to  St.  Louis,  wbere  it  was  transferred  by 
drays  across  the  liver,  and  delivered  to  the  Si. 
Louis,  Alton  &  Terre  Haute  Railway  Company, 
known  as  the  "Cairo  Short-Line/'  and  put  in* 
a  common  box  car,  and  a  lined  fruit  car,  each 
of  which  was  sealed,  as  is  usually  done,  and 
sent  on  tbe  same  day  to  Duquoin,  111.,  and  de- 
livered to  defendant,  which  transported  it  to- 
New  Orleans  in  tbe  same  ears.  The  butler 
was  not  examined  by  defendant,  and  no  attempt 
was  made  to  ascertain  its  condition,  on  the- 
probability  that  it  could  or  would  not  be  trans- 
ported in  tbe  cars,  without  injury,  to  New  Or- 
leans. Tbe  Cairo  Short-Line  Company  billed 
the  butter  to  New  Orleans  at  a  rate  of*  freight 
charged  for  common  cars.  It  appears  that 
the  consignment  took  the  usual  course  of  trans- 
action between  defendant  and  the  Cairo  Sliort- 
Line,  at  Duquoin.  It  is  not  shown  that  plain- 
tiff, the  initial  or  connecting  carrier,  made  any 
demand  of  defendant  or  the  Cairo  Short-Line^ 
Company  for  a  refrigerator  cat ,  or  for  tbe  pro- 
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tection  of  tne  Duttcr  from  the  effects  of  heat 
by  the  use  of  ice  iD  the  common  car  in  which 
it  wns  transported,  and  it  is  not  shown  that 
plaintiff,  or  the  initial  carrier,  or  the  connect- 
ing companies  to  St.  Louis,  had  any  notice  or 
information  in  any  way,  directly  or  indirectly, 
of  the  shipment  of  the  butter  without  protec- 
tion from  the  effects  of  the  heat,  nor  did  they 
have  any  notice  or  information  of  the  practice 
.and  course  of  business  adopted  by  defendant 
and  the  Cairo  Short-Line  at  Duquoin.  We  are 
requiied  to  determine  whether,  under  the  law 
upon  these  facts,  the  defendant  is  liable.  The 
«liscu8sion  of  this  question  will  dispose  of  cer- 
tain objections  made  by  the  counsel  of  defend- 
ant to  the  rulings  of  the  court  below  upon  in- 
atructions  and  admissions  of  evidence. 

2.  We  will  proceed  to  inquire  as  to  the  duty 
of  defendant  upon  receiving  the  butter  in  a  car 
from  the  Cairo  Short-Line  for  transportation 
to  New  Orleans,  without  directions  or  instruc- 
tions as  to  the  character  of  the  car  in  which  it 
ahould  be  carried.  A  carrier's  duty  is  not  lim- 
ited to  the  transportation  of  goods  delivered  for 
carriage.  He  must  exercise  such  diligence  as 
is  required  by  law  to  protect  the  ffoods  from 
destruction  and  injury  resulting  From  condi- 
tions which,  in  the  exercise  of  due  care,  may 
be  averted  or  counteracted.  He  must  guard 
the  goods  from  destruction  or  injury  by  the 
elements;  from  the  effects  of  delays;  indeed, 
from  every  source  of  injury  which  he  may 
avert,  and  which,  in  the  exercise  of  care  and 
ordinary  intelligence,  may  be  known  or  antici- 
pated. Unknown  causes,  or  those  which  are 
inherent  in  the  nature  of  goods,  and  cannot  be, 
in  the  exercise  of  diligence,  averted,  will  not 
render  the  carrier  liable.  The  nature  of  the 
goods  must  be  considered  in  determining  the 
carrier's  duty.  Some  metals  may  be  transport- 
ed in  open  cars.  Many  articles  of  commerce, 
when  transported,  must  be  protected  from  rain, 
«unshine  and  heat,  and  must  have  cars  fitted 
for  their  safe  transportation.  Live  animals 
must  have  food  and  water,  when  the  distance 
of  transportation  demands  it.  Fruit,  and  some 
other  perishable  articles,  must  be  carried  with 
expedition  and  protection  from  frost.  So  the 
carrier   must  attend  to  the  character  of  the 

foods  he  transports.    He  is  informed  thereof 
y  inspection  oi  the  freight  bills,  or  by  other 
papers  accompanying  the  shipment. 

In  the  case  before  us  the  marks  on  the  pack- 
age and  the  way-bill  disclosed  that  the  sub- 
ject of  shipment  was  butter.  The  employes  of 
defendant  were  endowed  with  intelligence 
iirhich  taught  them  that  the  season  was  suni- 
iner,when  warm  weather  pi evailed;  that  butter 
4n  common  cars  would  be  greatly  injured  by 
the  ordinary  heat  of  the  climate;  and  that  the 
butter,  as  it  approached  its  destination,  would 
be  subject,  by  reason  of  the  change  of  latitude, 
to  greatly  increased  heat  from  the  weather. 
All  these  things  are  familiarly  known  to  all 
men.  Surely,  the  law  will  presume  that  de- 
fendant's employes  had  full  knowledge  there- 
of. The  law  required  the  defendant,  having 
received  the  perishable  cargo  involved  in  this 
suit,  to  exercise  the  care  and  diligence  neces- 
sary to  protect  it;  and  if  improved  cars  for  the 
transportation  of  articles  of  commerce  liable  to 
injury  from  heat  were  in  use,  it  was  defend- 
ant's duty  to  use  such  cars  in  carrying  the  but* 
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ter.  These  views  are  supported  by  the  follow- 
ing, amonff  other  cases:  HistcettY,  Chicago,  B, 
d  Q.  B.  (Jo.  88  Iowa,  %\l\8agerY,  PorUmouth, 
St,  P.  df  S  R.  Oo,  81  Me.  228;  Batokiru  v. 
Great  Western  S,  Oo,  17  Mich.  62;  Great  West- 
ern R.  Co.  v.  Hawkins,  18  Mich.  427;  Ogdem- 
hvrg  R,  Go.  v.  PraU,  89  U.  8.  22  Wall.  123  [23 
L.  ed.  8271;  Wing  v.  NewTorki&B,  R.  Co.  1 
Hilt.  (N.  Y.)  241;  Merchants  Dispatch  Transp. 
Oo.  v.  Oontforth,  8  Colo.  280. 

As  to  the  duty  of  defendant  to  use  cars  so 
constructed  and  used  as  to  avoid  injury  from 
heat,  see  Hutch.  Carr.  §  294;  Boscowitz  v.  Ad- 
ams Exp.  Co.  98  Dl.  525;  Steintoeg  v.  Brie  R. 
Oo.  43  K  Y.  128. 

8.  But  it  is  said  (1)  that  defendant  did  not 
have  refrigerator  cars  which  it  could  have  used 
on  the  day  it  received  the  butter;  (2)  that  the 
cars  were  sealed;  (8)  that  it  was  accustomed  to 
haul  the  cars  received  from  the  Cairo  Short- 
Line  without  chan^ng  the  cargo.  We  may 
here  assume  that  defendant  will  be  excused 
from  using  refrigerator  cars.  But  it  is  shown 
that  the  butter  could  have  been  carried  safely 
by  the  use  of  ice  in  the  box  cars.  It  was  de- 
fendant's duty  to  use  it.  But,  having  accepted 
the  butter  for  transportation,  defendant  cannot 
escape  liability  for  not  safely  transporting  it, 
on  the  ground  that  it  did  not  have  cars  suffi- 
cient for  that  purpose.  Hannibal  S  St.  J.  R. 
Co.  V.  Swift,  79  U.  8.  12  Wall.  262  [20  L.  ed. 
428];  HeaittellY.  Grand  Trunk  R.  Co.  7  Fed. 
Rep.  76;  Paramore  v.  Western  R.  Oo.  58  Ga. 
885. 

The  sealing  of  the  car  was  not  to  protect  it 
from  defendant,  the  carrier  having  it  under 
control.  Surelv,  if  it  was  necessary  for  the 
protection  of  the  goods,  defendant  had  full 
power  to  enter  the  car,  and  failure  to  exercise 
the  power  was  negligence.  Dixon  v.  Richmond 
d  D.  R.  Oo.  74  if.  C.  588. 

The  custom  of  the  defendant  and  Cairo 
Short-Line  cannot  be  invoked  to  protect  one  or 
both  from  negligence  causing  destruction  to 
goods  transported  by  them.  A  custom  to  take 
cars  without  changing  the  goods  in  them 
when  their  safety  demanded  it  would  be  a  cus- 
tom based  upon  negligence,  and  cannot  be  re- 
garded or  enforced,  uamilton  v.  Des  Moines 
Valley  R.  Oo.  86  Iowa,  81;  Allen  ▼.  Burlington 
0.  R,  dbN.  R.  Co.  64  Iowa,  95. 

4.  It  is  said  that  the  rate  of  charges,  as  shown 
by  the  way-bill,  was  for  common  cars,  and  the 
defendant,  therefore,  undertook  to  furnish  no 
other  kind.  If  the  freight  charges  fixed  in  the 
way-bill  do  not  express  a  contract  that  the  but- 
ter may  be  transported  so  as  to  destroy  its 
value,  and  that  the  carrier  is  excused  from  the 
exercise  of  the  care  required  of  him  by  law, 
we  think  the  freiirht  charges  in  no  case  will 
limit  the  care  to  be  exercised  bv  the  carrier, 
and  restrict  his  liability.  The  defendant  was 
not  restricted,  by  the  rate  of  freight  charges 
named  in  the  way-bill,  from  claiming  and  en- 
forcing the  payment  of  a  just  compensation 
for  charges  incurred  on  account  ox  outlays 
made  in  order  to  safely  transport  the  goods. 
Sumner  v.  Southern  R,  Asso.  1  Baxt.  845. 

Many  of  the  rulings  of  the  district  court  upon 
the  admission  of  evidence  and  instructions,  ob- 
jected to  by  defendant,  are  in  accord  with  the 
views  we  have  expressed. 

5.  Evidence  was  admitted,  against  defend- 
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anft  objection,  tendiD^  to  show  that  a  custom 
preTailed  among  earners  by  railroads  to  put 
butter  into  cold  storage,  when  ref  n^rator  cars 
were  not  ready  to  receive  it.  This  evidence 
was  objected  to  on  the  ground  that  the  peti- 
tion contained  no  allegation  of  negligence  by 
reason  of  the  failure  of  defendant  to  put  the  but- 
ter into  cold  storage.  But  the  petition  does 
charge  negligence  on  the  part  of  the  defendant 
in  not  takine  proper  precautions  to  preserve 
the  butter.  The  evidence  tends  to  show  what 
precautions  ought  to  have  been  taken  in  this 
case.  Besides,  the  evidence  serves  to  show  that 
defendant's  excuse  for  sending  the  butter  in 
the  common  car,  and  for  not  retaining  it  until 
a  refrigerator  car  on  defendant's  road  came 
along,  is  not  sufficient.  It  is  shown  that  such 
a  car  was  run  on  defendant's  trains  on  two  or 
three  days  each  week. 

6.  The  superior  court,  in  the  seventh  instruc- 
tion given,  directed  the  jury  that  they  could 
infer  that  the  butter  was  in  good  order  when 
received  by  defendant,  from  the  fact  that  it 
was  shipp^  in  sood  condition,  in  a  refrigera- 
tor car,  for  St.  Louis.  Of  this  instruction  de- 
fendant complains.  It  is  correct.  The  pre- 
sumption arises  that  goods  shipped  in  good 
order  continue  in  that  condition  when  in  the 
hands  of  a  connecting  carrier.    The  burden 


rests  on  such  carrier  to  show  that  they  wera 
not  in  good  condition  when  received  by  him. 
Hutch.  Carr.  §  761;  Shriver  v.  Sioux  City  <ft 
8t  P.  R.  Co.  24  Minn.  506;  Leo  v.  8t.  Paul, 
M,  dbJIi.  R  Co.^  Minn.  488;  Laughlin  v.  Chi- 
cago db  N,  W.  B.  Co.  28  Wis.  204;  I>ixon  v. 
Biehmond  B.  Co.  74  N.  C.  588;  Paramore  v. 
Orand  Trunk  B.  Co.  53  Ga.  885. 

7.  The  defendant,  in  its  answer,  set  up  as  a  de- 
fense that  plaintiffs  had  fully  compromised 
this  claim  for  loss  of  the  butter  with  preceding 
connecting  carriers,  transporting  the  butter 
to  defendant.  The  court  withdrew  the  issue 
upon  this  defense  from  the  jury,  on  the  ground 
that  there  was  no  evidence  supporting  the  de- 
fense. Of  this  ruling  the  defendant  now  com* 
plains.  The  court,  we  think,  ruled  rightly. 
The  evidence  totally  fails  to  show  a  settlement 
The  most  that  could  be  said  is  that  the  evi- 
dence  shows  propositions  for  settlements,  and 
agreements  to  settle.  But  it  is  not  shown,  as 
is  alleged  in  defendant's  answer,  that  there 
was  in  fact  a  settlement  and  payment  thereon, 
and  a  discharge  of  the  claim.  The  action  of 
the  court  in  this  regard  is  correct.  The  fore- 
goinfl^  discussion  disposes  of  all  the  questions 
reouiring  consideration  in  this  opinion. 

The  jtidginerU  qf  the  District  Court  M  qf- 
firmed. 


ARKANSAS  SUPREME  COURT. 


John  M.  DAVIS,  Admr.,  eta,  of  Clarence 
Davis,  Deceased,  Appt., 

ST.  LOUIS,  IRON  MOUNTAIN  ^k 
SOUTHERN  R.  CO., 

Abd  Two  Othbr  CACtsa 
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1.  The Aetof  1888  (Manst.TMg.  nm^sm) 
moihodyiDg  the  provisions  of  Lord  Campbell^s  Act 
in  regard  to  suits  to  recover  damages  for  death 
resulting  from  the  wrongful  act,  neglect  or  de- 
fault of  another,  applies  to  all  cases  In  which  a 
recovery  may  be  had  under  that  Act  regardless  of 
the  agency  by  which  the  Injury  was  inflicted,  and 
supersedes  the  Act  of  1875  relating  to  suits  for  in- 
juries by  railway  trains ;  hence  such  suits  must  be 
brought  by  the  personal  representative  for  the 
benefit  of  the  widow  and  next  of  kin. 

2*  That  Aet  does  not  take  away  the 
rl^ht  ^vhich  wnrviveB  to  the  personal  repre- 
sentative by  §  6223,  Mansf .  Dig.,  to  recover  upon 
the  cause  of  action  for  the  injuries  which  accrued 
by  the  common  law  to  the  injured  party  in  his 
lifetime ;  nor  does  it  deprive  a  father  of  his  right 
to  maintain  his  common-law  action  for  loss  of 
servloes  of  his  minor  child.  Therefore  in  the  case 
of  the  death  of  a  minor  the  three  actions  may  be 
prosecuted  at  the  same  time  and  recoveries  had  in 
each  and  all  of  them. 

8.  In  an  action  by  a  fkther  to  recover 
fbr  the  loes  of  serrlces  of  his  minor  child  by 
reason  of  injuries  inflicted  upon  him  by  a  third 
person,  which  result  in  his  death,  the  recovery 
most  be  limited  to  the  damages  which  aoorued 

KOTB.— See  also  Cbrlaok  v.  Merchants  Woolen  Oo. 
iMEm.)  6  L.  R.  A.  781 
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during  the  period  between  the  injury  and  the 
death,  and  cannot  embrace  those  accruing  after 
the  death  occurred. 

4 .  An  employe  does  not»  by  entering  the 
8ervlce»  asmune  a  risk  of  danger  incident 
thereto,  which  by  reason  of  his  youth  and  inex* 
perience  he  does  not  know  or  appreciate,  and  to 
which  the  employer  exposes  him  without  warning 
him  of  it. 

6.  Whether  or  not  a  youth  employed  la 

coupling  cars  had,  or  ought  to  have  had.  Knowl- 
edge or  appreciation  of  the  danger  incident  to  the 
use  of  guard  rails  with  no  blockmg  between  them 
and  the  main  rails  is  a  question  for  the  Jury. 

6.   Although  it  ie  the  duty  of  connsel  to 

present  their  prayers  for  instructions  to  the 
court,  the  court  should  embody  no  more  than  the 
substance  of  them  in  the  charge,  and  should  not 
give  them  in  extenso  as  requested,  to  the  Jury. 

(April  6, 1800.) 

APPEALS  from  judcrments  of  the  Circuit 
Court  for  White  County  in  actions  to  re- 
cover dama>;es  alleged  to  have  accrued  from  a 
death  due  to  defendant's  negligence.     Beversed, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Sanders  A  Watkins,  forappel* 
lant: 

The  first  cause  of  action  was  based  upon 
§  5228,  Mansf.  Dig.,  and  is  simply  the  cause  of 
action  which  accrued  to  the  deceased  by  reason 
of  the  injury,  and  covered  only  the  period  from 
the  injury  to  the  death  of  the  injured  party. 
The  Act  providing  for  this  cause  of  action  has 
not  been  repealed. 

Ward  V.  Blackwood,  41  Ark.  295. 

A  youth  of  immature  years,  inexperienced* 
and  naturally  and  necessarily  incapable  of  un- 
derstanding  and  appreciating  the  dangers  and 
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risks  incident  to  the  service  such  as  he  was 
called  on  in  this  case  to  engage  in,  does  not 
waive  or  assume  the  unknown  hazards  incident 
to  his  employment. 

Jones  V.  Forence  Min.  Co.  66  Wis.  277;  San- 
horn  V.  Madera  Flume  Co.  70  Cal.  261;  RwaeU 
V.  Minneapolis  <&  St.  L.  R,  Co.  82  Minn.  283; 
Cook  V.  at.  Paul,  M,  A  M.  B.  Go.  84  Minn.  45, 
82  Alb.  L.  J.  819;  Smith  v.  Penninmlar  Car 
Works  Co.  60  Mich.  502;  Huhn  v.  Missouri  Pac, 
Ji.  Co.  10  West.  Rep.  405,  92  Mo.  440,  81  Am. 
&  £ng.  R.  R.  Cas.  221;  Eulehany.  Qreen  Bay, 
W.  db  St.  P.  B.  Co.  68  Wis.  520;  Colbert  v: 
Bankm,  72  Cal.  197;  Kane  v.  NorUiern  Cent. 
R  Co.  128  D.  S.  91  (32  L.  ed.  339);  Franklin  v. 
Winona  <fc  5*.  P.  B.  Co.  87  Minn.  409;  Snow  ▼. 
Hovsatonic  B.  Co.  8  Allen,  441;  Coombs  t.  New 
Bedford  Cordage  Co.  lOiMass.  672;  SuUivan  v. 
India  Mfg.  Co.  118  Mass.  396;  QrizzU  v.  Frost, 
8  Fost.  &  F.  622;  Oilman  v.  Eastern  B.  Co.  18 
Allen,  438;  Union  Pae.  B.  Co.  v.  Fort,  84 U.  8. 
17  Wall.  658  i21  L.  ed.  789);  ParkJfvrst  v. 
Johnson,  50  Mich.  70;  8  Wood,  Railways,  note 
g,  p.  1488;  2  Thompson,  Neg.  977;  Little  Rock, 
M.  R.  &  T.  R.  Co.  V.  Levereit,  48  Ark.  888. 

Messrs.  Dodge  &  Johnson,  for  appellee: 

Section  6228  of  Mansfield's  Digest  was  re- 
pealed by  sections  5225  and  5226. 

LittU  Rock  d  Ft.  S.  B.  Co.  t.  Townsend,  41 
Ark.  888. 

An  administrator  has  no  le^l  capacity  under 
the  laws  of  Arkansas  to  sue  for  the  death  of  a 
minor,  for  the  reason  that  under  section  8  of  the 
Act  of  February  3,  1875,  that  right  devolved 
upon,  and  survived  alone  to  the  father,  who 
was  living  at  the  time  of  the  institution  of  the 
action. 

See  Le?iigh  Iron  Co.  v.  Bupp,  100  Pa.  95,  7 
Am.  <&  Eog.  R  R  Cas.  25;  Litchfield  Coal  Co. 
V.  Taylor,  81  Rl.  590;  St.  Louis,  I.  M.  A  S.  B. 
Co,  V.  Tocum,  34  Ark.  493;  Acts  1875,  p.  133. 

A  suit  by  the  father  for  such  wrongful  or 
negligent  act  bars  all  other  actions,  whether  in- 
stituted by  an  administrator  or  other  legal  rep- 
resentative. 

Sheldon,  Subr.  §  230;  Houston  A  T.  C.  B.  Co. 
V.  Jf<wr«,  49  Tex.  31;  Sibley  v.  RaUiffe,  50  Ark. 
477. 

The  knowledge  of  the  employ^,  of  the  char- 
acter of  the  ^%iard  mil,  and  his  election  to  work 
with  it  in  the  condition  in  which  it  was  con- 
structed, bars  all  right  of  recovery  for  iniuries 
resulting  therefrom,  for  the  reason  that  he  as- 
sumes the  risk  as  one  of  the  usual  hazards  of 
the  employment. 

Wood  V.  Locke^  147  Mass.  606;  Pingreev.  Ley- 
land,  185  Mass.  398;  Moulton  v.  Gage,  188  Mass. 
290;  Leary  v.  Boston  d  A.  R.Co.  139 Mass.  580; 
Taylor  v.  CarewMfg.  Co.  140  Mass.  150;  Rftins 
V.  St.  Ijovis, L  M.  <fe  S,R.  Co.  71  Mo.  164, 5  Am. 

6  Eng.  R.  R.  Cas.  610;  CrutchfieldY.  Richmond 
cfe  n.  R.  Co.  78  N.  C.  300;  Piqucgno  v.  Chicago 
<C-  Q.  T.  li.Co.  52  Mich.  40,  12  Am.  &  Eng.  R 
R.  Cas.  210;  BatUrson  v.  Chicago  db  O,  T.  R. 
Co.  49  Mich.  184. 

Cockrill,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

These  appeals  involve  three  suits  brought 
against  the  railway  on  account  of  an  injury  to 
a  minor  resulting  in  his  death.  Two  are  by 
the  personal  representative  of  the  minor — one 
of  them  for  the  benefit  of  his  estate,  the  other 
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for  the  benefit  of  the  next  of  kin.  The  third  is- 
an  action  by  the  father  of  the  minor  to  recover 
for  the  loss  of  his  son's  services  durinir  his- 
minority. 

The  question  presented  at  the  threshold  of 
the  cases  is,  Who  can  maintain  action  against 
a  railroad  for  an  actionable  injury  resulting  in 
the  death  of  a  minor? 

The  answer  involves  a  oonsideratioo  of  the 
common  law  and  the  statutes  on  this  subject. 

The  cause  of  action  which  accrued  to  the  in- 
jured party  by  the  common  law  survives  tobi» 
administrator  after  his  death  by  virtue  of  a  pro- 
vision of  the  Revised  Statutes  of  1888,  whicb 
is  carried  into  Mansfield's  Digest  as  aec- 
tion  5228. 

The  third  section  of  the  Act  of  February  8,. 
1876,  prescribed  that  when  a  wife  was  killed 
by  a  railway  train,  the  husband  should  sue; 
when  a  minor  was  killed,  the  father,  mother  or 
guardian  should  sue;  in  all  other  cases  the  suit 
was  to  be  by  the  legal  representative.  Acts 
1875,  p.  188. 

The  Act  applied  only  to  injuries  by  the  trains- 
of  railwavs. 

In  1888  another  Act  upon  the  subject  was 
passed,  embodying  in  this  particular  the  pro- 
visions of  the  English  Statute  of  9  and  1(V 
Victoria,  known   as  Lord   CampbeU's   Act. 
Mansf .  Di^.  §§  5226,  5226. 

It  contains  no  express  repeal  of  either  of  the- 
other  provisions,  and  it  is  argued  that  as  the- 
Act  of  1875  is  a  special  Act  relating  only  to 
railways,  none  of  its  provisions  are  abrogated 
by  the  subsequent  General  Act,  but,  unless  it 
supersedes  the  Act  of  1876  in  so  far  as  it  aifects- 
this  inquiry,  the  law  is  left  in  an  anomalous 
condition.  It  would  stand  thus:  If  an  ao- 
tiooable  injury  resulting  in  death  should  oo> 
cur  by  an  agency  other  than  the  trains  of  a  raQ- 
way,  the  widow  and  next  of  kin  would  enjoys 
the  benefit  of  damages  recovered  therefor  un- 
der the  last  Act;  but  if  the  injury  was  inflicted, 
by  the  trains  of  a  railway,  the  recovery  would 
be  solely  for  the  benefit  of  the  estate,  because  tho- 
last  Act  would  not  apply  in  such  cases.  IdttU 
Rock  &  Ft.  S.  R.  Co.  V.  Townsend,  41  Ark.  882. 

Asain,  a  mother  dependent  upon  her  adult 
son  for  support  could  recover  nothing  for  a 
culpable  injury  to  him  by  the  trains  of  a  rail- 
way resulting  in  death,  but  could  recover  if  the 
injury  was  inflicted  by  a  natural  person,  a. 
street  railway  or  other  corporation,  or  perhaps- 
by  a  steam  railway  by  other  means  than 
through  its  trains.  We  cannot  attribute  an  in- 
tention to  the  Legislature  to  work  out  such  a 
result.  As  if  to  dispel  all  doubt  as  to  the  in- 
tent to  extend  the  benefits  of  the  last  Act  to  the 
widow  and  next  of  kin  of  the  deceased  in  all 
classes  of  cases,  the  Act  declares  that  it  shall 
apply  in  every  case  where  "the  person  who,  or 
the  company  or  corporation  which,"  is  liable 
for  the  injury,  is  sued.  The  reasonable  con- 
struction of  the  Act  is  that  it  applies  to  all 
cases  in  which  a  recovery  may  be  bad  regard- 
less of  the  agency  by  which  the  injury  was  in- 
flicted. Such  has  been  the  accepted  construc- 
tion of  the  Act  by  bench  and  bar  without  an- 
express  ruling  on  the  point.  See  Fordyee  v. 
McCants,  51  Ark.  509;  Little  Bock  dt  Ft.  8.  B. 
Co.  V.  Townsend,  supra. 

The  question  then  is,  What  is  the  effect  of 
this  Statute  (Mansf.  Dig.  g§  5225, 6226)upon  the- 
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^(eneral  provisioD  (Id.  5228)  refn^latioj^  tbe  sur- 
Tiyal  of  actioDable  wrongs  to  the  admiDistrator 
«r  executor  of  the  iDJured  person?  We  are  not 
without  authority  upon  the  question.  The  Eng- 
lish rule  which  is  commonly  followed  by  the 
courts  of  the  States  whose  statutes  embody  the 
provisions  of  Lord  CampbelFs  Act  is  that  the 
right  of  action  given  by  tbe  latter  Statute  to 
the  personal  representative  of  one  whose  death 
bas  been  caused  by  the  default  of  another  is 
created  by  the  Statute,  and  is  not  a  continua- 
tion of  the  right  of  action  which  the  deceased 
had  In  his  lifetime,  although  the  new  right,  it 
has  been  ruled,  arises  only  by  preserving  the 
cause  of  action  which  was  in  the  deceased.  If 
the  deceased  never  had  a  cause  of  action  none 
accrues  to  his  representative  or  next  of  kin. 
The  right  which  accrued  to  the  deceased  re- 
vives to  bis  administrator  by  virtue  of  the  for- 
mer Statute  (Mansf.  Dig.  g  5223);  the  newly 
created  right  results  from  an  accrual  on  the 
death  of  the  injured  party.  Both  actions  are 
prosecuted  in  the  name  of  the  personal  repre- 
sentative where  there  is  one,  and  may  proceed 
pari  passu  without  a  recovery  in  the  one  hav- 
ing the  effect  of  barring  a  recovery  in  the  other, 
because  the  suits  are  prosecuted  in  different 
rights  and  the  damages  are  given  upon  different 
principles  to  compensate  different  injuries. 
One  is  for  the  loss  sustained  by  the  estate  and 
for  the  suffering  from  the  personal  injury  in 
the  lifetime  of  the  decedent,  tbe  recovery  in 
which  goes  to  the  benefit  of  the  decedent's 
creditors,  if  there  are  any;  the  other  takes  no 
account  of  the  wrongs  done  to  the  decedent, 
but  is  for  the  pecuniary  loss  to  the  next  of  kin, 
occasioned  by  the  death  alone.  The  death  is 
the  end  of  the  period  of  recovery  in  one  case 
and  the  beginning  in  the  other.  In  one  case 
the  administrator  sues  as  legal  representative 
-of  the  estate,  for  what  belonged  to  the  deceased ; 
in  the  other  he  acts  as  trustee  for  those  upon 
whom  the  Act  confers  the  right  of  recovery  for 
the  pecuniary  loss  inflicted  upon  them.  Blake 
T.  Midland  R.  Co,  18  Q.  B.  93;  Pym  ▼.  Great 
Iforthem  B,  Co,  2  Best  «&  S.  759;  Bamett  v. 
Lveas,  6  Ir.  Rep.  C.  L.  247:  Needliam  v.  Qrand 
Trunk  R,  Co,  88  Vt.  294;  Ansonia  B,  d>  0.  Go. 
y.  BabbiU,  74  N.  Y.  895;  Littlewood  v.  JV^w 
Tork,  89  N.  Y.  24;  Vickthurg  &  M,  R.  Co.  v. 
Phillips,  64  Miss.  693;  Hulbert  v.  Topeka,  84 
Ped.  Rep.  510;  Fordyee  v.  McCants,  supra. 

The  statutes  under  which  tbe  two  actions  are 
brought  do  not  therefore  cover  the  same 
ground;  there  is  no  repugnancy  between  them, 
and  the  latter  does  not  impair  the  right  con- 
ferred by  the  former.  Needham  v.  Grand 
Trunk  A.  Co,  supra;  Com,  v.  Metropolitan  & 
Co,  107  Mass.  286. 

We  are  aware  that  the  cases  are  not  harmo- 
nious to  this  effect.  The  conflicting  arrays  are 
marshaled  in  an  elaborate  article  on  tbe  subject 
In  87  Am.  Law  Reg.  pp.  885,  513.  But  the 
position  assumed  above  is,  as  we  conceive,  sus- 
tained by  principle  and  the  weight  of  authority. 

The  same  reasons  which  prevent  the  right 
given  by  the  Statute  to  the  next  of  kin  from 
beine  exclusive  of  that  which  accrued  to  tbe 
•decedent  and  survived  to  his  administrator  pre- 
serve the  right  of  the  father  to  maintain  his 
•common-law  action  against  the  railway  for  the 
deprivation  of  his  minor  child's  services. 

The  Statute  confers  no  right  of  recovery 

^L.R.A. 


upon  the  father  for  the  loss  of  services  prior  to 
the  minor  child's  death,  nor  was  it  intended  to 
deprive  him  of  any  right.  Its  object  was  to  en- 
able him,  through  the  personal  representative, 
to  recover  the  value  of  the  services  of  which  he 
is  deprived,  just  as  he  recovers  for  any  other 
pecuniary  loss  which  he  sustains  by  the  death. 

But  where  tbe  injury  resulted  in  death,  the 
father's  right  of  recovery  bv  the  common  law 
was  limited  to  the  intenm  between  the  disab- 
ling injury  to  tbe  child  and  its  death.  His 
right  01  recovery  wa<(  restricted  to  the  value  of 
the  minor's  services  and  the  cost  of  medical  at- 
tendance and  nursing  to  tbe  time  of  death. 
The  right  fell  with  the  life  of  (he  minor.  This 
was  upon  the  theory  that  no  civil  action  would 
lie  for  a  right  springing  from  the  death  of  a 
human  being.  The  application  of  the  rule  to 
a  case  like  this  has  been  ably  contested  and  de- 
nied (see  opinion  by  Judge  Dillon  in  Sullivan 
V.  Union  Pae,  R,  Co,  8  Dill.  834),  but  the  ques- 
tion is  not  an  open  one  upon  authority.  Little 
Rock  cfe  Ft.  8.  R,  Co,  v.  Barker,  88  Ark.  850; 
Little  Rock  d  Ft.  8.  R.  Co.  v.  Townsend, 
supra;  Mobile  L.  Ins.  Co.  v.  Brame,  95  U.  S. 
754  [24  L.  ed.  5801;  Ths  Harrisburg,  119  U.  8. 
199  [80  L.  ed.  858];  Coole^,  Torts,  §  262. 

It  follows  from  these  views  that  the  court 
erred  in  dismissing  tbe  action  prosecuted  by 
the  administrator  for  the  benefit  of  the  estate; 
and  also  in  permitting  tbe  plaintiff  in  his  suit 
as  parent  to  recover  the  value  of  bis  minor  son's 
services  after  the  tatter's  death.  Damages  ac- 
cruing from  that  cause  could  be  recovered  only 
in  the  suit  by  the  administrator,  prosecuted  for 
the  benefit  of  the  father  as  next  of  kin.  In 
that  suit  the  verdict  was  for  the  railway  com- 
pany and  we  are  asked  to  reverse  it  upon  the 
ground  that  the  court's  charge  to  the  jury  is 
erroneous. 

While  tbe  plaintiff's  intestate,  who  was  a 
youth  eighteen  years  Old  and  of  limited  expe- 
rience in  railway  matters,  was  in  tbe  discharge 
of  his  duty  in  uncoupling  the  cars  of  one  of  the 
defendant  s  trains  in  its  yard  at  Enoble  where 
he  was  employed,  his  foot  caught  in  a  space  be- 
tween tbe  guard  and  main  rails  of  the  track, 
and  he  was  injured  by  the  moving  train.  The 
testimony  was  conflicting  upon  the  question 
whether  a  block  in  the  space  where  the  boy's 
foot  was  caught  could  be  used  so  as  to  lessen 
tbe  hazard  of  the  employe  without  enhancing 
the  danger  of  derailing  the  trains. 

The  question  for  the  jury's  consideration  was 
not  whether  the  railway  company  was  guilty 
of  negligence  in  failing  to  block  the  space  be- 
tween the  main  and  guard  rails,  because  even 
if  the  failure  to  do  that  could  upon  the  evidence 
adduced  be  found  to  constitute  negligence  (as 
to  which  see  Chicago,  R.  L  db  P,  R,  Co.  v.  Lo- 
nergan,  118  111.  45,  6  West.  Rep.  59;  Rv*h  v. 
Missouri  Pae.  R.  Co.  36  Kan.  129,  28  Am.  & 
Eng.  R.  R.  Caa  488  and  note;  Mayes  v.  C7iieagc 
R,  1,  dbP,  R.  Co.  68  Iowa,  562;  Huhn  v.  Mh- 
souri  Pae.  R.  Go.  10  West.  Rep.  405,  92  Mo. 
440,  81  Am.  &  Ehg.  R  R.  Cas.  221),  tbe  proof 
shows  that  tbe  deceased  continued  in  the  serv- 
ice after  he  knew,  or,  what  is  the  same  thin<^, 
bad  full  opportunity  to  know,  that  the  rails 
were  unblocked.  LitUe  Rock,  M,  R,  db  T.  R. 
Co.  V.  Levereit,  48  Ark.  833. 

But  service  about  tbe  unblocked  rails  was  at- 
tended with  danger,  and  the  knowledge  of  tbo 
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fact  that  the  rails  were  unblocked  did  not  Dec- 
essarily  imply  knowledge  of  the  attendant  dan- 
ger, knowledge  of  the  danger  was  itself  a 
question  of  fact,  and  if  the  j|ury  believed  that 
the  deceased,  by  reason  of  his  youth  and  inex- 
perience, did  not  know  of  or  appreciate  the 
danger  incident  to  service  about  the  unblocked 
rails,  and  that  the  Company  had  exposed  him 
to  the  danger  without  warning  him  of  it,  they 
should  have  found  that  the  risk  was  not  one  he 
had  assumed  by  entering  the  service.  Ldttle 
Bock,  M.  E,  A  T.  B,  Go.  v.  Leverett,  48  Ark. 
888;  Fonea  v.  Phillips,  89  Ark.  17;  Bauer  v. 
8t.  Louis,  L  M.  A  5.  B,  Co.  46  Ark.  896;  Jones 
V.  Florence  Min.  Co.  66  Wis.  268. 

It  is  useless  to  follow  the  char^  on  these 
points.  The  duty  of  the  master  to  instruct  the 
young  and  inexperienced  servant  so  as  to  en- 
able him  to  appreciate  the  danger  attending  the 
employment  was  submitted  to  the  Jury  in  an 
instruction  given  on  behalf  of  the  piaintifl, 
while  the  charge  given  at  the  instance  of  the 
defendant  submitted  the  case  as  though  there 
were  no  question  of  inexperience  in  the  servant 
presented  by  the  evidence.  That  was  at  least 
misleading  and  its  tendency  was  to  confuse  the 
jury.  But  there  was  positive  error  in  the 
charge  in  saying  to  the  jury,  in  effect,  that  the 
intestate's  knowledge  of  the  fact  that  the  rails 
were  unblocked  was  knowledge  of  the  attend- 
ant danger.  Whether  he  had  knowledge  of  or 
appreciated  the  danger  or  ought  to  have  done 
so,  was  a  question  for  the  jury  to  determine 
upon ,  the  faces  and  circumstances  shedding 
light  upon  the  question.  The  charge  is  made 
up  wholly  of  requests  for  instructions  from  the 
parties,  and  the  two  theories  of  the  case  pre- 
sented by  them  are  not  so  consistent  and  har- 
monious as  to  render  it  an  easv  task  for  the 
jury  to  determine  where  their  duty  lay.  The 
fault  is  inherent  in  the  practice  of  givin?  in 
charge  to  the  jury  the  requests  for  instructions 
prepared  by  counsel.  They  are  not  uncom- 
monly framed  wiih  a  view  to  giving  the  great- 
est advantage  to  the  side  which  presents  them. 


and  do  not  in  that  event  tend  to  lighten  the  la- 
bors of  the  jury;  and  when  they  are  accurately 
and  fairly  framed  on  both  sides  and  involve  no 
contradictions,  the  issues  are  presented  in  dis- 
connected propositions  of  law  which  l^e  jury 
will  find  more  difficult  to  comprehend  than  in 
a  charge  presenting  all  the  issues  on  a  single 
phase  of  the  case  together  in  close  contrast,  and 
presenting  the  whole  law  of  the  case  as  emanat- 
ing from  the  court  without  apparent  instigation 
from  either  side.  What  can  be  a  greater  para- 
doxin  the  administration  of  justice  or  moro 
confounding  to  a  jury  than  for  a  court  to  say 
to  them,  as  is  sometimes  done,  'Tor  the  plain- 
tiff, the  court  declares  the  law  to  be  thus;  for 
the  defendant,  so,  and  on  its  own  motion  a» 
follows,"  as  though  there  were  three  sides  to  a 
single  legal  proposition  between  which  the  jury 
are  at  liberty  to  choose  ? 

It  is  the  duty  of  counsel  to  present  their 
prayers  for  instructions  in  order  to  aid  the 
court  and  to  show  their  position  in  the  case  on 
appeal,  but  the  better  rule  for  the  court  would 
be  to  treat  the  request  only  as  counsel's  sufirges- 
tions  of  what  they  desire  the  court  to  call  the 
jury's  attention  to,  and  to  embody  no  more 
than  the  substance  of  them  in  the  charge. 

The  records  of  this  court  bear  abundant  tes> 
timony  of  the  success  of  this  practice  at  the 
hands  of  the  learned  and  usually  careful  and 
painstaking  judge  who  tried  this  cause.  The 
practice  of  making  up  the  charge  from  the  re- 
quests for  instructions  prepared  by  counsel 
leads  to  the  constantly  recurring  argument  in 
this  court  that  the  charge  to  the  jury  is  incon- 
sistent and  misleading  and  has  resulted  in  the 
remanding  of  many  causes,  and  perhaps  in  the 
miscarriage  of  justice  in  many  others  by  the 
indulgence  of  the  presumption  that  the  jury 
was  able  to  reconcile  the  apparent  inconsisten- 
cies or  penetrate  the  obscurities  of  the  charge. 

For  the  errors  indicated  each  of  ihs  judgments 
will  he  reversed,  and  tlie  causes  remanded  for  fur* 
ther  proceedings. 
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Dwight  PIERCE 

V. 

Prank  H.  WHITTLESEY.  Appi. 
(68  Ck>nn.  lOU 

1»  An  a§p:*eemeiit  between  aA  employer 
aAd  emplojre  that  either  shall  forflait 
two  weeks*  wag^es  by  terminatlogr  the  em- 
ployment without  two  weeks*  notloe  thereof,  is 
not  unreasonable,  and  is  not  affected  by  Gen.  Stat., 
§  1748,  Impoeinflr  a  penaky  upon  an  employer  who 
withholds  any  part  of  the  wa^es  of  any  person 
because  of  any  agreement requirinflr  notloe  before 
leavinff  the  employment.  Two  weeks*  wages  of 
the  employ^  quitting  without  notloe  being  for- 
feited are  not  due  him,  and  therefore  a  refusal  to 
pay  them  is  not  a  withholding  of  any  part  of  his 
wages. 


8.  Where  one  employed  nnder  a  Talid 
contractff  providing  that  in  oase  he  leaves  the 
service  without  giving  two  weeks*  notice  he  shall 
forfeit  two  weeks*  wages,  leaves  without  giving 
the  required  notice  and  sues  to  recover  the  wagea 
forfeited,  such  forfeiture  may  be  relied  on  as  e 
defense,  although  no  special  damage  is  alleged  or 
shown. 

(December  10, 1880.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Hartford 
County  in  favor  of  plaintift,  upon  appeal  from 
a  justice  of  the  peace,  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  for  the 
rendition  of  certain  personal  services.  BS' 
versed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  J*  W*  Johnson  for  appellant. 

Mr.  M.  M.  O'SuUivan  for  appellee. 


KOTX. 

Substantial  breach  of  contract  resulting  in  more 
than  nominal  damages  to  the  other  party  must 

7  L.  R.  A. 


exist  before  liability  attaches  to  pay  liquidated 
damages.  Hathaway  v.  Lynn  (WisJ  •  U  S.  A» 
66L 


1889. 
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'  Carpenter^ «/.,  delivered  the  opioionof  the 
court : 

ThiB  is  an  action  by  an  assignee  of  a  claim 
for  personal  services.  The  answer  is  that 
Thomas  Nolan,  the  assignor  of  the  claim,  en- 
tered the  employment  of  Uie  defendant  in  June, 
18B8,  under  an  agreement  that  if  be  should  at 
any  time  desire  to  leave  the  employment  of  the 
defendant,  he  should  give  him  two  weeks'  no- 
tice thereof;  and  that  in  case  he  should  leave 
his  employment  without  giving  two  weeks'  no- 
tice of  his  intention  to  do  so,  he  should  forfeit 
two  weeks'  wages  to  the  defendant;  and  it  was 
also  agreed  that  the  defendant  should  give  No- 
lan two  weeks'  notice  if  he  desired  to  dismiss 
him  from  hisemp1oyment,andin  case  he  failed 
to  give  such  notice  he  should  forfeit  to  him  two 
weeks'  wages;  that  he  entered  into  the  employ- 
ment of  ^e  defendant  and  there  remained  until 
October  16,  1888,  when  he  left  without  giving 
two  weeks'  notice  and  without  just  cause;  and 
that  the  two  weeks'  wages  claimed  by  the  plain- 
tiff are  the  same  two  weeks'  wages  forfeited  by 
him,  etc. 

The  plaintiff  denied  all  the  allegations  in  the 
answer.  On  that  issue  the  cause  was  tried  in 
the  court  below,  and  the  aHegations  of  the  an- 
swer found  true,  and  judgment  rendered  for 
the  plaintiff  on  the  ground  that  it  did  not  ap- 
pear, and  was  not  tuleged,  that  the  defendant 
had  suffered  damages  from  Nolan's  leaving  his 
emplovment  without  notice.  The  defendant 
appealed  to  this  court. 

Questions  of  plcading^and  practice  are  raised, 
but  we  pass  them  and  will  consider  the  case 
and  dispose  of  it  upon  its  merits.  The  case 
was  submitted  without  oral  arirument,  counsel 
for  the  defendant  filing  a  printed  brief  and 
counsel  for  the  plaintLfiT  filing  no  brief.  The 
defendant's  counsel  proceeds  upon  the  theory 
that  the  defense  was  held  insufficient  by  reason 
of  the  Statute  (§  1748.  Gen.  Stat.),  while  it  may 
be  fairly  inferred  from  the  record  that  the  court 
overruled  the  defense  for  the  reason  that  no 
special  damage  was  alleged  or  shown. 

Considering  the  case  m  either  aspect,  or  in 
both,  we  are  constrained  to  say  that  we  think 
the  court  erred. 

The  section  of  the  Statute  referred  to  is  as 
follows:  "Any  person  or  corporation  who  shall 
withhold  any  part  of  the  wages  of  any  person, 
because  of  any  agreement,  expressed  or  implied, 
requiring  notice  before  leaving  the  employment, 
shall  forfeit  fifty  dollars,  half  to  him  who  shall 
sue  therefor  and  half  to  the  State." 

Here  a  penalty  is  prescribed  fordoingan  act; 
hence  the  act  is  impliedly  prohibited.  What  is 
the  act?  Simply  withholding  payment  for  the 
reason  given.  A  contract  requiring  notice  is 
lawful,  as  there  is  no  penalty  imposed  for  mak- 
ing it.  It  is  withholding  wages  that  comes  un- 
der the  consideration  of  the  Statute,  and  not 
the  making  of  the  contract.  Such  a  contract 
may  be  made  and  enforced,  if  it  can  be  done 
without  witbholdinr  wages. 

The  spirit  of  the  Act,  and  perhaps  its  letter, 
forbids  the  setting  up  of  the  broken  agreement 
as  a  defense  to  an  action  for  wages;  that  would 
be  using  such  aineement  as  a  means  of  with- 
holding payment. 

The  distinction  between  re$dsting  an  action 
for  wages  and  bringing  an  action  for  damages 
is  not  new.    Hunt  v.  The  OiU  Go.  4  Met.  464, 

7  L.  R.  A. 


decided  in  1842,  tuined  on  that  distinction. 
But  it  was  not  alone,  or  principally,  for  casea 
in  court  that  the  Act  was  passed.  A  refusal  to 
pay  for  the  reason  given  by  the  Statute,  either 
with  or  without  a  suit,  is  an  offense.  If  this> 
case  was  defended  solely  on  the  ground  of  a 
broken  agreement  to  give  notice,  it  would  be- 
difflcult  to  deliver  it  from  the  operation  of  the 
Statute.  But  the  agreement  is  more  extensive. 
It  is  coupled  with  a  like  agreement  by  the  de- 
fendant. Each  party  makes  precisely  the  same 
agreement  Each  party  agrees  to  give  the 
same  notice,  and  in  case  of  lailure  to  submit  tO" 
the  same  forfeiture — Nolan  to  lose  two  weeks'* 
wages,  and  the  defendant  to  pay  two  weeks'* 
wages  in  addition  to  payment  for  services  actu- 
ally rendered.  In  this  there  was  nothing  op- 
pressive, one-sided,  unfair  or  unreasonable. 
Presumptively  it  was  mutually  advantageous* 
Whatever  may  be  said  of  a  unilateral  obligation 
by  an  employe,  it  can  hardly  be  said  that  the 
legislature  intended  to  prohibit  a  fair  and  rea- 
sonable agreement  in  which  both  parties  as- 
sume the  same  obligation. 

Even  if  it  be  conceded  that  such  legislatioi> 
would  be  constitutional,  we  should  expect  to- 
find  the  intent  expressed  in  direct  and  unequiv- 
ocal language.  We  cannot  give  language  of 
doubtful  import  any  such  effect  by  implication^ 
or  construction. 

The  Act  was  passed  for  the  benefit  of  the- 
eraploye — to  protect  him  against  injustice 
and  oppression.  So  far  as  effect  can  be  given 
to  that  intention  without  violating  important 
principles,  it  is  well.  In  cases  of  a  mere  prom- 
ise by  an  employe  to  give  notice  of  his  inten- 
tion to  terminate  a  contract,  the  Legislature 
may  well  say  that  the  employer  shall  not  take 
advantage  of  it  to  withhold  wages,  and  the 
courts  may  well  enforce  the  restriction.  But 
when  it  is  a  mutual  agreement  on  eoual  terma 
another  principle  is  to  be  considered.  Let  ua 
illustrate  by  a  supposed  case.  If  the  defendant 
had  discharged  Nolan  without  giving  the 
agreed  notice,  and  Nolan  had  brought  a  suit  to* 
Tecover  the  two  weeks'  wages  agreed  to  be  for- 
feited, is  it  not  clear  that  tne  defendant  could 
not  have  &et  up  this  Statute  as  a  defense?  The 
agreement  and  the  acts  of  the  parties  are  neither 
within  the  letter  nor  spirit  of  the  Act.  If  the 
Statute  does  not  annul  the  agreement  as  to  one, 
why  should  it  as  to  the  other?  If  it  does,  it 
makes  the  contract  void  as  to  one,  leaving  it  in< 
force  as  to  the  other— a  result  which  the  Leg- 
islature could  not  have  intended. 

But  the  contract  is  not  only  mutual,  but  it 
covers  ground  otherwise  not  contemplated  by 
the  Statute.  It  provides  in  direct  terms  that  a 
violation  by  either  party  shall  work  a  forfeiture 
of  two  weeks'  wages — that  is,  they  agree  uponi 
the  amount  of  damages  in  case  of  a  breach— 
liquidated  damages.  It  is  not  an  extrava{*ant. 
sum,  it  is  moderate  and  reasonable;  large 
enough  to  insure  a  probable  compliance,  ana 
not  large  enough  to  make  it  inequitable  to  en- 
force it.  Besides,  the  duty  required  is  light, 
imposing  no  hardship,  so  that  the  forfeiture 
can  be  easily  avoided.  With  such  a  contract 
it  cannot  be  said  that  wages  were  withheld  be> 
cause  of  a  mei'e  agreement  to  give  notice. 
They  were  withheld  tKicause  Nolan  in  a  fair 
contract  upon  a  sufficient  consideration  agreed 
to  relinquish    them.    By  their   contract   no 
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fact  that  the  rails  were  unblocked  did  not  nec- 
essarily imply  knowledge  of  the  attendant  dan- 
ger. Knowledge  of  the  danger  was  itself  a 
question  of  fact,  and  if  the  Jury  believed  that 
toe  deceased,  by  reason  of  bis  youth  and  inex- 
perience, did  not  know  of  or  appreciate  the 
danger  incident  to  service  about  the  unblocked 
rails,  and  that  the  Company  bad  exposed  bim 
to  the  danger  without  warning  bim  of  it,  they 
should  have  found  that  the  risk  was  not  one  be 
bad  assumed  by  entering  the  service.  Little 
Bock,  Jf.  B.  <ft  T.  B.  Go.  V.  Leverett,  48  Ark. 
883;  Fonea  v.  Phillips,  89  Ark.  17;  Batier  v. 
8t.  Louis,  L  M.  db  S.  B.  Co,  46  Ark.  896;  Jofus 
V.  Florence  Min,  Co,  66  Wis.  268. 

It  is  useless  to  follow  the  cbar^  on  these 
points.  The  duty  of  the  master  to  instruct  the 
young  and  inexperienced  servant  so  as  to  en- 
able bim  to  appreciate  the  danger  attending  the 
employment  was  submitted  to  the  jury  in  an 
instruction  given  on  behalf  of  the  plaintiff, 
while  the  charge  given  at  the  instance  of  the 
defendant  submitted  the  case  as  though  there 
were  no  question  of  inexperience  in  the  servant 
presented  by  the  evidence.  That  was  at  least 
misleading  and  its  tendency  was  to  confuse  the 
Jury.  But  there  was  positive  error  in  the 
charge  in  saying  to  the  jury,  in  effect,  that  the 
intestate's  knowledge  of  the  fact  that  the  rails 
were  unblocked  was  knowledge  of  the  attend- 
ant danger.  Whether  he  had  knowledge  of  or 
appreciated  the  danger  or  ought  to  have  done 
80,  was  a  question  ^r  the  jury  to  determine 
upon ,  the  faces  and  circumstances  shedding 
light  upon  the  question.  The  charge  is  made 
up  wholly  of  requests  for  instructions  from  the 
parties,  and  the  two  theories  of  the  case  pre- 
sented by  them  are  not  so  consistent  and  har- 
monious as  to  render  it  an  easy  task  for  the 
ury  to  determine  where  their  duty  lay.  The 
ault  is  inherent  in  the  practice  of  giving  in 
charge  to  the  jury  the  requests  for  instructions 
prepared  by  counsel.  They  are  not  uncom- 
monly framed  with  a  view  to  giving  the  great- 
est advantage  to  the  side  which  presents  them. 
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and  do  not  in  that  event  tend  to  lighten  the  la- 
bors of  the  jury;  and  when  they  are  accurately 
and  fairly  framed  on  both  sides  and  involve  no 
contradictions,  the  issues  are  presented  in  dis- 
connected propositions  of  law  which  the  jury 
will  find  more  difficult  to  comprehend  than  in 
a  charge  presenting  all  the  issues  on  a  single 
phase  of  Uie  case  together  in  close  contrast,  and 
presenting  the  whole  law  of  the  case  as  emanat- 
ing from  the  court  without  apparent  instigation 
from  either  side.  What  can  be  a  greater  para- 
dox in  the  administration  of  justice  or  more 
confounding  to  a  jury  than  for  a  court  to  say 
to  them,  as  is  sometimes  done,  *'For  the  plain- 
tiff, the  court  declares  the  law  to  be  thus;  for 
the  defendant,  so,  and  on  its  own  motion  as 
follows,"  as  though  there  were  three  sides  to  a 
single  legal  proposition  between  which  the  jury 
are  at  liberty  to  choose  ? 

It  is  the  duty  of  counsel  to  present  their 
prayers  for  instructions  in  order  to  aid  the 
court  and  to  show  their  position  in  the  case  on 
appeal,  but  the  better  rule  for  the  court  would 
be  to  treat  the  request  only  as  counsers  sueges- 
tions  of  what  they  desire  the  court  to  call  the 
jury's  attention  to,  and  to  embody  no  more 
than  the  substance  of  them  in  the  charge. 

The  records  of  this  court  bear  abundant  tes- 
timony of  the  success  of  this  practice  at  the 
hands  of  the  learned  and  usually  careful  and 
painstaking  judge  who  tried  this  cause.  The 
practice  of  making  up  the  charge  from  the  re- 
quests for  instructions  prepared  by  counsel 
leads  to  the  constantly  recurring  argument  in 
this  court  that  the  charge  to  the  jurvis  incon- 
sistent and  misleading  and  has  resulted  in  the 
remanding  of  many  causes,  and  perhaps  in  the 
miscarriage  of  justice  in  many  others  by  the 
indulgence  of  the  presumption  that  the  jury 
was  able  to  reconcile  the  apparent  inconsisten- 
cies or  penetrate  the  obscurities  of  the  charge. 

For  the  errors  indicated  each  of  (he  judgmentt 
will  he  reversed,  and  t/ie  causes  remanded  f or fuf^ 
ther  proceedings. 


CONNECTICUT  SUPREME  COURT  OP  ERRORa 


Dwight  PIERCE 
r. 

Prank  H.  WHITTLESEY,  Appi. 
(66  Conn.  lOiJ 

!•  An  ag^reement  between  an  employer 
and  employe  that  either  ehall  forfeit 
two  weeks'  wvitgeB  by  terminating  the  em- 
ployment without  two  weeks*  notice  thereof,  is 
not  unreasonable,  and  is  not  affected  by  Qen.  Stat., 
S 1748,  imposing  a  penaRy  upon  an  employer  who 
withholds  any  part  of  the  wages  of  any  person 
because  of  any  agreement  requiring  notice  before 
leaving  the  employment.  Two  weeks*  wages  of 
the  employ^  quitting  without  notice  being  for- 
feited are  not  due  him,  and  therefore  a  refusal  to 
pay  them  is  not  a  withholding  of  any  part  of  his 
wages. 


8.  Where  one  employed  under  a  Talld 
oontract»  providing  that  In  case  he  leaves  the 
service  without  giving  two  weeks*  notice  he  shall 
forfeit  two  weeks'  wages,  leaves  without  giving 
the  required  notice  and  sues  to  recover  the  wagea 
forfeited,  such  forfeiture  may  be  relied  on  as  a 
defense,  although  no  special  damage  la  alleged  or 
shown. 

(Deoember  Ift,  1880.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Hartford 
County  in  favor  of  plaintiff,  upon  appeal  from 
a  Justice  of  the  peace,  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  for  the 
rendition  of   certain   personal  services.    Be- 
versed. 
The  facts  sufficiently  appear  in  the  opinion* 
Mr,  J.  W.  Johnson  for  appellant. 
Mr,  M.  M.  O'SulUvan  for  appellee. 


NOTX. 

Substantial  breach  of  contract  resulting  In  more 
than  nominal  damages  to  the  other  party  must 
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exist  before  liability  attaches  to  pay  liquidated 
damages.  Hathaway  v.  Lynn  (Wis.)  •  U  B.  A» 
SSL 
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'    Carpenter^  J.,  delivered  the  opinion  of  the 

OOQTt: 

This  is  an  action  by  an  assignee  of  a  claim 
for  personal  services.  The  answer  is  that 
Thomss  Nolan,  the  assignor  of  the  claim,  en- 
tered the  employment  of  the  defendant  in  June, 
1888,  under  an  agreement  that  if  he  should  at 
any  time  desire  to  leave  the  employment  of  the 
defendant,  he  should  give  him  two  weeks'  no- 
tice thereof;  and  that  in  case  he  should  leave 
his  employment  without  giving  two  weeks'  no- 
tice of  bis  intention  to  do  so,  he  should  forfeit 
two  weeks'  wages  to  the  defendant;  and  it  was 
also  agreed  that  the  defendant  should  give  No- 
lan two  weeks'  notice  if  he  desired  to  di<imi8s 
him  from  his  employment,  and  in  case  he  failed 
to  give  such  notice  he  should  forfeit  to  him  two 
weeks'  wages;  that  he  entered  into  the  employ- 
ment of  the  defendant  and  there  remained  until 
October  16,  1888,  when  he  left  without  giving 
two  weeks*  notice  and  without  just  cause;  and 
that  the  two  weeks'  wages  claimed  by  the  plain- 
tiff are  the  same  two  weeks'  wages  forfeited  by 
him,  etc. 

The  plaintiff  denied  all  the  allegations  in  the 
answer.  On  that  issue  the  cause  was  tried  in 
the  court  below,  and  the  allegations  of  the  an- 
swer found  true,  and  judgment  rendered  for 
the  plaintiff  on  the  ground  that  it  did  not  ap- 
pear, and  was  not  alleged,  that  the  defendant 
had  suffered  damages  from  Nolan's  leaviog  his 
employment  without  notice.  The  defendant 
appealed  to  this  court. 

Questions  of  pleading  and  practice  are  raised, 
hut  we  pass  them  and  will  consider  the  case 
and  dispose  of  it  upon  its  merits.  The  case 
was  submitted  without  oral  argument,  counsel 
for  the  defendant  filing  a  printed  brief  and 
counsel  for  the  plaintiff  filing  no  brief.  The 
defendant's  counsel  proceeds  upon  the  theory 
that  the  defense  was  held  insufficient  by  reason 
of  the  Statute  (§  1748.  Qen.  Stat.),  while  it  may 
be  fairly  inferreSd  from  the  record  that  the  court 
overruled  the  defense  for  the  reason  that  no 
special  damage  was  alleged  or  shown. 

Considering  the  case  m  either  aspect,  or  in 
both,  we  are  constrained  to  say  that  we  think 
the  court  erred. 

The  section  of  the  Statute  referred  to  is  as 
follows:  "Any  person  or  corporation  who  shall 
withhold  any  part  of  the  wages  of  any  person, 
because  of  any  agreement,  expressed  or  implied, 
requiring  notice  oefore  leaving  the  employment, 
shall  forfeit  fifty  dollars,  half  to  him  who  shall 
sue  therefor  and  half  to  the  State." 

Here  a  penalty  is  prescribed  fordoingan  act; 
hence  the  act  is  impliedly  prohibited.  What  is 
the  act?  Simply  withholding  payment  for  the 
reason  given.  A  contract  requiring  notice  is 
lawful,  as  there  is  no  penalty  imposed  for  mak- 
ing it.  It  is  withholding  wages  that  comes  un- 
der the  consideration  of  the  Statute,  and  not 
the  making  of  the  contract.  Such  a  contract 
may  be  made  and  enforced,  if  it  can  be  done 
without  withholding  wages. 

The  spirit  of  the  Act,  and  perhaps  its  letter, 
forbids  the  setting  up  of  the  broken  agreement 
as  a  defense  to  an  action  for  wages;  that  would 
be  using  such  agreement  as  a  means  of  with- 
holding payment. 

The  distmction  between  resisting  an  action 
for  wages  and  bringing  an  action  for  damages 
is  not  new.    Hunt  v.  The  OiU  Go.  4  Met.  464, 
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decided  in  1842,  tuined  on  that  distinction. 
But  it  was  uot  alone,  or  principally,  for  casea 
in  court  that  the  Act  was  passed.  A  refusal  to 
pay  for  the  reason  given  by  the  Statute,  either 
with  or  without  a  suit,  is  an  offense.  If  thia 
case  was  defended  solely  on  the  ground  of  a 
broken  a^treement  to  give  notice,  it  would  be 
difficult  to  deliver  it  from  the  operation  of  the 
Statute.  But  the  agreement  is  more  extensive. 
It  is  coupled  with  a  like  agreement  by  the  de- 
fendant. Each  party  makes  precisely  the  same 
agreement.  Each  party  agrees  to  give  the 
same  notice,  and  in  case  of  failure  to  submit  to- 
the  same  forfeiture— Nolan  to  lose  two  weeks'^ 
wages,  and  the  defendant  to  pay  two  weeks'* 
wages  in  addition  to  payment  for  services  actu- 
ally rendered.  In  this  there  was  nothing  op- 
pressive, one-sided,  unfair  or  unreasonable. 
Presumptively  it  was  mutually  advantageous. 
Whatever  may  be  said  of  a  unilateral  obligation 
by  an  employe,  it  can  hardly  be  said  that  the 
liegislature  intended  to  prohibit  a  fair  and  rea- 
sonable agreement  in  which  both  parties  as- 
sume the  same  obligation. 

Even  if  it  be  conceded  that  such  leglslatioi> 
would  be  constitutional,  we  should  expect  to- 
find  the  intent  expressed  in  direct  and  unequiv- 
ocal language.  We  cannot  give  language  of 
doubtful  import  any  such  effect  by  implicatioi^ 
or  construction. 

The  Act  was  passed  for  the  benefit  of  the- 
employe — to  protect  him  against  injustice 
and  oppression.  So  far  as  effect  can  be  given 
to  that  intention  without  violating  important 
principles,  it  is  well.  In  cases  of  a  mere  prom- 
ise by  an  employe  to  give  notice  of  his  inten- 
tion to  terminate  a  contract,  the  Legislature 
may  well  say  that  the  employer  shall  not  take 
advantage  of  it  to  withhold  wages,  and  the 
courts  may  well  enforce  the  restriction.  But 
when  it  is  a  mutual  agreement  on  equal  terma 
another  principle  is  to  be  considered.  Let  ua 
illustrate  by  a  supposed  case.  If  the  defendant 
had  discharged  Nolan  without  giving  the 
agreed  notice,  and  Nolan  had  brought  a  suit  to* 
recover  the  two  weeks'  wages  agreed  to  be  for- 
feited, is  it  not  clear  that  toe  defendant  could 
not  have  E.et  up  this  Statute  as  a  defense?  The 
agreement  and  the  acts  of  the  parties  are  neither 
within  the  letter  nor  spirit  of  the  Act.  If  the 
Statute  does  not  annul  the  agreement  as  to  one, 
why  should  it  as  to  the  other?  If  it  does,  it 
makes  the  contract  void  as  to  one,  leaving  it  in< 
force  as  to  the  other— a  result  which  the  Leg- 
islature could  not  have  intended. 

But  the  contract  is  not  only  mutual,  but  it 
covers  ground  otherwise  not  contemplated  by 
the  Statute.  It  provides  in  direct  terms  that  a 
violation  by  either  party  shall  work  a  forfeiture 
of  two  weeks'  wages — that  is,  they  agree  uponi 
the  amount  of  damages  in  case  of  a  breach — 
liquidated  damages.  It  is  not  an  extra va{»ant 
sum,  it  is  moderate  and  reasonable;  large- 
enough  to  insure  a  probable  compliance,  ana 
not  large  enough  to  make  it  inequitable  to  en- 
force it.  Besides,  the  duty  required  is  licbt, 
imposing  no  hardship,  so  that  the  forfeiture 
can  be  easily  avoided.  With  such  a  contract 
it  cannot  be  said  that  wages  were  withheld  be> 
cause  of  a  mere  agreement  to  give  notice. 
They  were  withheld  because  Nolan  in  a  fair 
contract  upon  a  sufficient  consideration  agreed 
to  relinquish    them.    By  their   contract   no 
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wages  were  due,  and  therefore  there  were  none 
to  pay,  strictly  speaking  none  to  withhold. 
The  case  is  not  within  the  letter,  and  it  cer- 
tainly is  not  within  the  spirit,  of  the  Statute. 

Tlie  ground  on  which  the  court  placed  its 
Judgment  is  equally  untenable,  and  partly  for 
reasons  already  suggested.  It  virtually  puts 
into  the  contract  what  the  parties  did  not  place 


there — ^that  a  breach  should  entitle  the  other* 
party  to  such  daniHges  only  as  he  could  show 
that  he  actually  sustained;  whereas  the  paxtiea 
in  effect  agreed  that  a  sum  equal  to  two  weekaT 
wages  should  be  regarded  as  liquidated  dam- 
ages. 

There  is  error  and  ^e Judgment  is  reversed. 

In  this  opinion  the  other  Judges  concuired. 


IDAHO  SUPRE^IB  COURT. 


TERRITORY  OP  IDAHO.  Bespt.. 

V. 

Thomas  EVANS,  Impleaded,  eta,  Appt. 

( Idaho ) 

^Section  7198*  Bev.  Stat.,  prohibiting^ 
the  exportation  of  fish  from  tbis  Tcrritorf , 
being  in  conflict  with  S  8,  arL  1,  of  the  Constitu- 
tion  of  the  United  States,  providing  for  the  regu- 
lation by  Congress  of  oommeroe  between  the 
States,  is  void. 

(February  24, 189(U 

APPEAL  b^  defendant  from  a  judgment  of 
the  District  Court  for   Bingham  County 
<;onvicting  him  of  a  violation  of  the  Statute 
4igain8t  shipping  fish  from  the  Territory.    Be- 
versed. 
The  facts  sufficiently  appear  in  the  opinion. 
Messrs,  Hawley  &  Reeves  for  appellant. 
Mr,  R.  Z.  Vf 00^9  AUy-Qen,,  for  respond- 
ent. 

Beatty»  Ch,  J,,  delivered  the  opinion  of 
the  court: 

The  appellant,  Thomas  Evans,  was  indicted 
with  Gkorge  Rae  for  a  yiolation  of  section  7193 
of  the  Revised  Statutes  of  Idaho,  as  same  is 
amended  by  Act  of  the  Fifteenth  Legislative 
Assemblv,  which,  as  amended,  reads:  "It  is 
unlawful  for  any  person  in  this  Territory  to 
make  any  dam,  or  use  any  nets,  seines,  fish- 
traps  or  any  similar  device  or  measures  for 
matching  fish,  or  to  ship  the  same  out  of  this 
Territory  for  speculative  purjwses."  The  ap- 
pellant, Evans,  alone,  was  tried  upon  this 
•charge,  and  from  the  judgment  rendered 
against  him  upon  his  convicti(m  thereof  he  has 
iippealed  to  this  court.  While  the  record  con- 
tains various  specifications  of  alleged  error, 
the  appellant  has  in  his  argument  of  the  cause 
referred  to  but  two.  viz.:  That  the  Statute 
does  not  prohibit  the  exportation  of  fish,  and, 
if  it  does,  it  is  in  violation  of  §  8,  art.  1,  of  the 
Constitution  of  the  United  States. 

It  is  true  the  Statute  does  not  read  as  it  un- 
doubtedly was  intended  it  should,  and  it  is 
surprising  that  it  passed  unchallenged  the  or- 
deal of  six  readings  in  the  presence  of  careful 
legislators.  Construed  as  it  reads,  it  prohibits 
the  exportation  from  this  Territory  only  of 
dams,  and  the  use  of  nets,  fish-traps,  and  other 
devices  for  catching  fish,  and  not  the  nets,  fish- 
traps,  etc.,  themselves.  As  dams  cannot  be 
shipped,  and  the  use  of  a  thing  is  an  incorporeal 
right,  this  Statute,  if  construed  by  its  words, 

*Head  note  by  Biattt,  CTi.  /• 
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undertakes  to  prevent  the  performance  of  an 
impossibility;  hence,  in  effect,  is  void.  Con* 
oediuG:,  however,  that  it  may  be  construed  to 
prohibit  the  exportation  of  fish,  as  the  Legisia* 
ture  undoubtedly  designed  it,  is  it  in  violation 
of  the  section  referred  to  of  the  supreme  law 
of  the  land?  Tbis  question  was  involved  in 
the  court  below,  in  the  demurrer  to  the  indict- 
ment, on  the  exceptions  to  the  instructions,  and 
in  the  motion  for  arrest  of  Judgment,  and  la 
saved  by  appellant's  exception  to  the  ruling  of 
the  court  in  those  matters. 

The  provision  of  ^  8,  art.  1,  of  the  Constitu- 
tion of  the  United-iStates,  that  "  Congress  shall 
have  power  ...  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States," 
having  been  so  frequently  and  fully  considered 
by  the  ablest,  including  the  highest,  courts  in 
the  nation,  it  will  not  m  expected  we  shall,  to 
any  length,  now  attempt  its  discussion.  It  is 
clearly  settled  and  conceded  by  all,  that  the 
above  providon  of  the  Constitution  con  fers  upon 
Congress  the  exclusive  power  to  regulate  com* 
merce  between  the  States,  and  any  statute 
which  attempts  to  prohibit  the  shipment  into 
or  out  of  a  State  of  any  lawful  commodities  or 
articles  of  commerce  or  trade  is  in  conflict 
therewith,  and  necessarily  void.  To  each 
State  is  reserved  the  power  of  regulating  com- 
merce within  its  borders,  but  not  that  extend- 
ing across  its  boundary  lines.  The  State  may 
also,  under  its  police  power,  enact  such  laws 
as  are  necessary  to  the  protection  of  tbe  lives, 
the  health  and  comfort  of  its  citizens,  and  for 
the  promotion  of  good  order  within  its  limits. 
But  whenever,  under  the  pretence  of  an  exer- 
cise of  its  police  power,  the  State  enacts  any 
statute  which  operates  to  prevent  the  free  ex* 
change  between  the  States  of  lawful  articles  of 
trade,  it  is  void  because  in  conflict  with  that 
constitutional  provision.  This  is  clearly  illus- 
trated in  a  number  of  recent  and  interesting 
cases. 

Hannibal  d  St.  J,  B,  Ch,  v.  Husen,  05  U.  S. 
468  [24  L.  ed.  539],  is  a  case  in  which  the  State 
of  Missouri,  under  the  claim  of  exercladng  its 
police  prerogative,  and  to  prevent  the  spread 
of  contagious  cattle  disease  in  the  State,  enacted 
a  Statute  forbidding  the  unloading  of  TeJEas 
cattle  within  the  State,  but  allowing  their  pas* 
sage  through  it  on  board  of  cars  or  vessels. 
The  court  held  that  cattle  were  subjects  of 
lawful  commerce,  and  could  not  be  excluded, 
except  when  diseased;  that  the  Statute  practi- 
cally operated,  not  in  the  exclusion  of  diseased 
cattle  alone,  but  of  all  Texas  cattle,  and  was 
void.  The  business  of  butchering  cattle,  and 
shipping  the  dressed  fresh  meat  mto  the  sur* 
rounding  States  from  the  place  of  slaughter^ 


See  also  47  L.  R.  A.  163. 
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has  in  recent  years  become  an  important  par- 
suit,  but  one  which  came  in  conflict  with  local 
dealers.  To  prevent  tliis.  Statutes  were  enacted 
in  several  of  the  western  States,  purporting  to 
be  in  pursuance  of  their  police  power,  and  to 
promote  the  health  of  their  inhabitant  by  pre- 
venting the  importation  of  diseased  meat. 
Tbey  required  that  all  animals  should  be  in- 
flpected  within  twenty-four  hours  before  thdr 
fifatigbter,  and  the  sale  of  meat  of  animaln  not 
so  inspected  should  be  prohibited.  The  courts 
have  uniformly  held  that  such  statutes  are  not 
within  the  police  power  of  the  State,  and  that, 
whatever  their  design,  they  operate  as  a  pro- 
hibition to  the  importation  of  dressed  meat, 
which  is  a  lawful  article  of  trade;  and  whenever 
these  Statutes  have  come  before  the  courts  for 
<x>n8ideration,  they  have  been  held  void.  The 
following  cases  on  this  subject  will  be  found  of 
interest,  and  in  them  the  whole  subject  is  fully 
reviewed:  Swift  v.  Sutphin.  39  Fed.  Rep.  630; 
Be  Barber,  Id.  641;  Be  Christian,  Id.  636;  Uar- 
wif  V.  riuffman.  Id.  646;  Ex  parte  Kieffer,  40 
Fed.  Rep.  400. 

In  the  State  of  Indiana  a  statute  prohibiting 
the  exportation  of  natural  gas  from  the  State 
through  pii^es  has,  upon  toe  same  principle, 
recently  been  held  void.  The  State  of  Kansas 
has  had  a  statute  to  prevent  the  shipment 


therefrom  of  fowls  and  other  game.  For  a 
violation  of  this,  an  express  atrent  was  indicted 
for  shipping  to  Chicago  four  pmirie  cliickens. 
Tlie  Act  only  prevented  the  exportation  of 
chickens,  and  did  not  prevent  their  capture  and 
use  by  the  denizens  of  Kansas,  but  seemed 
rather  to  preserve  thom  for  their  exclusive  use 
and  comfort.  It  was  held  void  in  State  ▼• 
Saundrrs,  19  Kan.  128. 

By  the  law  of  this  Terrritory  we  recognize 
fish  as  a  lawful  article  of  trade.  The  Stalute 
only  attempts  to  preserve  them  for  us,  and  to 
deprive  our  neighbors  of  their  use,  which,  in 
the  light  of  the  authorities,  we  must  conclude 
is  in  violation  of  the  constitutional  provision 
referred  to,  and  therefore  void. 

It  follows  that  the  demurrer  to  the  indict- 
ment above  referred  to  should  be  sustained, 
and  it  is  therefore  ordered  that  tfte  judgment 
appealed  from  beeet  aeide,  and  the  indictment 
diemiseed. 

Berry,  J,: 

I  concur  that  the  Act,  so  far  as  It  prohibits 
the  shipping  of  fish  out  of  this  Territory  for 
speculative  purposes,  is  unconstitutional.  I 
think  the  Statute  is  not  ag*)inst  the  shipping  of 
dams,  etc.,  but  is  against  shipping  of  fish  only. 

Sweety  J.,  concurs. 
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David  NEW^IAN,  Bespt., 

V. 

METROPOLITAN  ELEVATED  R.  CO.  H 

al,,  Appis. 

( N.  Y. ) 

1.   The  benefits  which  will  accrue   to 


property  by  reason  of  the  construction  of  • 
railroad  must  necessarily  be  considered  In  deter- 
minhiff  the  amount  of  the  consequential  damages 
to  be  allOTived  to  its  owner  on  account  of  such 
construction,  and  their  consideration  for  such 
purpose  is  not  prohibited  by  the  statute  which 
fort)ids  commissioners  In  detennininflr  the  com« 
sation  to  be  made  to  owners  of  property  acquired 


VoTiL— Elevated  raUroad;  beneJUs  eonaidered  on 
ageesement  of  damagee  to  aJbutting  owner. 

On  the  escablisbment  of  a  street  private  rights  of 
access  to  adjacent  property  attach,  as  well  as  an 
uninterrupted  risrht  to  light  and  air.  South  Car.  R. 
Co.  V.  Steiner,  44  6a.  546;  Chicagro  v.  Union  Bldg. 
AsBo.  102  111.  879;  Denver  v.  Dayer,  7  Colo.  IIH;  Lex- 
inerton  &  O.  R.  Co.  v.  Apple  ton,  8  Dana,  289;  Tran- 
flyivanla  University  v.  Lexington,  8  B.  Mon.  27; 
ElizabcthtoWta  &  L.  R.  Co.  v.  Combe,  10  Bush,  882; 
Reusaeiaer  v.  Leopold,  106  Ind.  29;  Indiana.  B.  &  W. 
R.  Co.  V.  Eberle,  110  Ind.  542,  9  West.  Rep.  206; 
Grand  Rapids  &  I.  R.  Co.  v.  Helsel,  88  Mich.  62; 
Lackland  v.  North  Ho.  R.  Co.  31  Mo.  180;  Thurston 
V.  St  Joseph,  51  Mo.  510,  Burlington  &  M.  R.  R.  Co. 
V.  Kelnhackle,  15  Neb.  279;  People  v.  Kerr,  27  N.  Y. 
188;  KeJIinger  v.  42d  St.  R.  Co.  50  N.  Y.  206;  Crawford 
V.  Delaware,  7  Ohio,  469;  Jackson  v.  Jackson,  16 
Ohio,  163;  Anderson  v.  Turbeville,  6  Coldw.  150. 

The  rights  of  abutters  on  streets  are  subject  to 
the  use  of  the  public,  only  for  the  purposes  of  a 
highway,  and  any  interference  for  other  purposes 
is  a  taking  of  private  property,  and  a  damage  to  the 
extent  of  such  interference.  Shawneetown  v. 
Mason,  82  111.  337;  Buchner  v.  Chicago,  M.  &  N.  W. 
R.  Co.  60  Wis.  264;  Story  v.  New  York  Elevated  R. 
Co.  90  N.  Y.  1:J2. 

Whore  the  fee  of  land  has  been  taken  l)y  the 
city  In  trust  to  be  kept  open  and  used  as  a  public 
street,  no  structure  can  be  authorized  which  is  in- 
consistent with  its  use  as  a  public  open  street,  even 
if  the  obstruction  be  to  the  crossing  of  light  and 
4Ur.    Doyle  v.  Lord,  64  N.  Y.  432. 

An  abutting  owner  is  entitled  to  have  the  whole 

7  UK.  A. 


space  occupied  by  a  street,  open  from  the  soil  up* 
ward  to  the  free  admission  of  light  and  air  and  the 
prospect  unobstructed  from  any  point.  Codman  y. 
Evans.  5  Allen,  808. 

The  right  to  the  enjoyment  of  the  unobstructed 
pa«isage  of  light  and  air  is  so  essential  tbat  it  exists 
by  a  law  common  to  the  whole  civilized  world. 
Barnett  v.  Johnson,  15  N.  J.  Eq.  489.  Bee  Stevens  v. 
Paterson  &  N.  R.  Co.  84  N.  J.  L.  664. 

The  right  of  abutting  owners  in  such  cases  was 
first  passed  upon  in  the  case  of  Story  v.  New  York 
Elevated  R.  Co.  90  N.  Y.  12ai,  11  Abb.  N.  a  286,  and 
this  case  has  beeA  followed  in  Tiffany  v.  United 
States  111.  Co.  67  How.  Pr.  78,  and  Peyser  v.  New 
York  Elevated  R.  Co.  12  Abb.  N.  C.  276,  where  it  was 
held  that  the  rule  applies  where  the  street  is  held 
by  the  city  in  trust  for  public  use  as  a  highway,  as 
well  as  where  the  fee.  subject  to  such  easement,  is 
in  the  abutting  owners. 

That  special  beueHts  only  may  be  set  off  against 
both  the  value  of  the  part  taken  and  the  damages 
to  the  remainder  is  a  doctrine  maintained  by  the 
courts  of  the  following  States:  Connecticut,  Kan- 
sas. Maine,  Minnesota,  Massachusetts,  Miasouri« 
New  Hampshire,  New  Jersey,  North  Carolina, 
Pennsylvania  and  Vermont.  Lewis,  Em.  Dom. 
S469. 

Special  benefits  are  such  as  affect  the  actual  use 
and  enjoyment  of  property  and  thereby  render  it 
more  valuable.    Id.  8  476. 

Condemnation  advantages  and  disadvantages 
considered  in  condemnation  proceedings.  See  notes 
to  San  Diego  Land  &  Town  Co.  v.  Neale  (CaL)  8  U 
R.  A.  83;  Leroy  tt  Western  R.  Co.T.  Boas  (Kan.)  S  Lb 
R.A.  217. 
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for  tbe  oozutruetlon  of  railroads  to  make  any  al- 
lowance or  deduotlon  on  aooount  of  any  real  or 
supposed  benefits  which  the  party  in  interest 
may  derive  from  the  construction  of  the  proposed 
road.-  I 

2*  The  dama.geg  to  abnttiiiflr  property 
<ywnera  by  reason  of  the  destruction  of  their 
easements  for  ingress  and  efirress  to  and  from  a 
public  street  and  the  free  circulation  of  light  and 
air  therefrom  to  their  property  by  the  construc- 
tion of  an  elevated  railroad  in  such  street,  are  en- 
tirely consequential;  and  in  determining  the 
amount  to  t)e  awarded  therefor  the  jury  may 
consider  the  benefits  as  well  as  the  injuries  result- 
f ng  from  such  construction. 

8*  In  aa  action  by  a  leasee  of  property 
abutting  upon  a  street  through  which  an  elevated 
railroad  is  constructed  to  recover  damages  for 
the  permanent  impairment  of  his  easement  in 
the  street  for  light,  air  and  access,  the  general 
appreciation  of  the  value  of  property  consequent 
upon  such  improvement  cannot  be  considered  as 
ft  belongs  to  the  property  owner,  but  special  and 
peculiar  advantages  which  tend  to  Increase  the 
rental  value  of  the  property  are  elements  which 
the  Jury  must  consider  in  determining  the  amount 
of  their  award. 

(March,  lAXU 

APPEAL  by  defendants  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  the 
New  Ycrk  Circuit  in  favor  of  plaintiff,  and  an 
order  denying  a  motion  for  a  new  trial  in  an 
action  by  a  lessee  of  property  abutting  on  a 
street  through  which  an  elevated  railroad  was 
constructed  to  recover  damages  for  the  perma- 
nent injuries  to  his  eauements  therein.  Be- 
ursed. 

Statement  by  Brown,  J,: 

Appeal  from  a  judgment  of  the  Ckneral  Term 
of  tbe  First  Judicial  Department  affirming  a 
judgment  entered  in  favor  of  plaintiff  upon  a 
verdict  and  affirming  an  order  denying  a  mo- 
tion for  a  new  trial.    • 

At  the  commencement  of  this  action  the 
plaintiff  held  a  lease  of  property  situated  upon 
tbe  northwest  corner  of  Church  and  Rector 
Streets,  in  the  City  of  New  York.  The  lease 
bore  date  May  1, 1877,  and  was  for  the  term 
of  fifteen  years  with  a  right  of  renewal  for  an 
additional  term  of  ten  years.  Upon  the  prop 
erty  there  was  a  brick  buildipg  five  stories  in 
height,  the  first  floor  of  which  was  used  as  a 
restaurant,  and  the  other  floors  for  dwellings. 

The  Metropolitan  Elevated  Railway  was  con- 
structed through  Church  Street  in  front  of  said 
premises,  and  in  Rector  Street  there  had  been 
erected  by  the  defendants  a  station  from  which 
,  a  covered  platform  ran  to  Greenwich  Street, 
'  and  there  connected  with  the  Ninth  Avenue 
Elevated  Road. 

The  plaintiff  claimed  In  his  complaint  that 
the  defendants'  structure  interfered  with  the 
ingress  and  egress  to  and  from  his  premises, 
and  also  impaired  the  circulation  of  light  and 
air  from  the  street  to  his  building,  and  deprived 
him  of  its  customary  and  lawful  use,  and 
greatly  reduced  its  value  to  him  as  lessee. 

It  was  admitted  that  the  action  was  brought 
and  tried  as  to  one  to  recover  in  one  sum  the 
whole  damafire  sustained  and  to  be  sustained 
from  the  depreciation  of  the  plaintiff's  estate, 
on  the  assumption  that  the  defendant's  struc- 
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ture  caused  a  permanent  impairment  of  the 
easements  in  the  street  for  light,  air  and  access. 

The  court  having  charged  the  jury  that  "Uie 
damage  to  plaintiff's  leasehold  was  to  be  meas- 
ured by  the  depreciation  of  rents  caused  by 
defendant's  structure  in  depriving  the  premises 
of  the  accustomed  light,  air  and  access  which 
it  had  had  before  said  structure  was  placed 
thereon,"  and  that  in  considering  the  question 
of  damages  "the  fact  that  real  estate  had  risen 
generally  in  that  district  of  the  city,  did  not 
relieve  the  Railroad  Company  from  tbe  element 
of  damage,"  was  requested  by  the  defendants 
to  charge  as  follows:  "  That  m  estimatiDg  the 
damages  to  the  leasehold  interest  in  this  plain- 
tiff caused  by  the  interference  by  the  defend- 
ants with  the  light,  air  and  access  appurtenant 
to  the  premises,  the  jury  ma^  take  into  con- 
sideration any  benefits  peculiar  to  his  house 
which  have  arisen  by  the  constructiim  of  the 
road  as  shown  by  the  evidence."  To  this  the 
court  replied:  "  That  I  refuse  to  charge.  On 
the  contrary,  the  jury  have  no  right  to  take 
any  such  fact  into  consideration." 

The  defendants  ^ve  evidence  tending  to 
show,  and  from  which  the  jury  might  have 
found,  that  while  the  upper  parts  of  the  build- 
ing haid  been  made  less  desirable  for  dwellings 
by  reason  of  the  erection  of  defendant's  struc- 
ture, and  in  consequence  thereof  the  rents  had 
fallen,  the  location  of  the  station  in  Record 
Street  had,  from  the  greater  number  of  people 
resorting  there,  caused  the  first  or  store  floor  of 
the  building  to  become  more  desirable  for  busi- 
ness purposes,  and  greatly  enhanced  in  rental 
value. 

MessTB.  W.  Bourke  Cockran,  Jalien  T. 
Davies  and  Edward  S.  Rapallo*  for  appel- 
lants: 

*'Just  compensation"  does  not  exclude  tbe 
consideration  of  special  benefits  in  the  estima- 
tion of  consequential  damages. 

Res^ord  v.  Knight,  15  Barb.  627;  BetU  v. 
Williamsburgh,  Id.  255;  Oranger  v.  Syraeum^ 
88  How.  Pr.  808;  Qenet  v,  Brooklyn,  99  N.  Y. 
296. 

The  plaintiff  can  recover  only  consequential 
damages  to  his  lease,  which  can  only  be  esti- 
mated by  taking  into  consideration  all  the  con- 
sequences, beneficial  or  injurious,  of  the  taking 
of  the  condemned  portion  of  the  parcel,  to  wit. 
so  much  of  plaintiff's  easements  as  have  been 
interfered  with  or  destroyed. 

Drucker  v.  Manhattan  R,  Oo.  106  N.  T.  157. 

The  clauses  in  the  16th  section  of  the  Gener- 
al Railroad  Act  relating  to  the  non-allowance 
of  benefits,  while  providing  that  no  benefits 
shall  be  considered  as  offsetting  the  value  of 
property  taken,  cannot  be  reasonably  construed 
to  prevent  the  consideration  of  benefits  in  esti- 
mating consequential  damages. 

Oould  V.  Hudson  River  R,  Oo,  6  N.  T.  658; 
Canandaigua  R,  Co,  v.  Payne,  16  Barb.  278; 
Albany  R,  Go,  v.  Lansing,  16  Barb.  68;  Cooley, 
Const  Lim.  *665;  Lewis,  Em.  Dom.  §  471; 
Sctzler  y.  Pennsylvania  R,  Oo,  112  Pa.  56; 
Bang<yr  A  P.  R,  Go,  v.  McOornb,  60  Me.  290; 
Meacham  v.  Fite/tburg  R,  Oo.  4  Cush.  291 ; 
NieholeoH  v.  Ifeio  York  dblf,  H,  R,  Oo,  22  Conn. 
74;  Adams  ▼.  Sk  Johm^ury  db  L,  O,  R,  Co,  57 
Vt.  240;  Padueah  ds  M,  R,  Co,  v.  BtotMU,  12 
Heisk.  1;  Adden  ▼.  White  Mt$,  N.  If.  R,  Co,  5S 
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N.  H.  418;  Baleigh  ▼.  Wiektrr,  74  N.  0.  220; 
Page  v.  Chicago,  M.  4h  8t.  P.  B,  Go.  70  HL  824; 
IMpuU  V.  Chicago  &N.  F.  -S.  Ci?.  115  111.  100; 
Chicago  A  E,  E.  Go.  v.  Blftke,  116  HI.  163;  Afc- 
Beynoldi  v.  Burlington  d:  0.  B.  H,  Co.  106  111. 
152;  Oregon  Cent.  B  Co,  v.  Wait,  8  Or.  91;  CUve- 
land  A  P,  B.  Co.  v.  Ball,  5  Ohio  St.  568;  Hen- 
deraon  v.  New  York  Cent,  B,  Go,  78  N.  Y.  423; 
Matter  of  Utica,  C.  A  8,  V.  B.  Co,  66  Barb.  466; 
Matter  of  New  York  Cent.  <fc  ff.  B.  B.  Co,  16 
Hud,  63;  Matter  of  New  York,  L,  dt  W.  B.  Co, 
29  Hun,  1;  Matter  of  New  York,  L.  A  W.  R 
Co.  49  Hud,  539. 

If  tbe  GeDeral  Railroad  Act  does  not  prohibit 
the  consideration  of  special  benefits  in  ascer- 
taiDiDg  Uie  aonouDt,  if  aoy,  of  consequeutial 
damages,  it  certaioly  did  not  prohibit  the  Jury, 
in  the  case  at  bar,  from  taking  into  account 
special  benefiis  in  formiog  their  verdict. 

Lahr  V.  Metropolitan  Elevated  B,  Co,  104  N. 
Y.  295;  Fletcher  v.  Auburn  <fc  8.  B.  Co,  25 
"Wend.  462;  Williams  r.  New  York  Cent.  B,  Co, 
16  N.  Y.  97;  Drake  v.  Eudeon  Biver  B.  Go.  7 
Barb.  508. 

Mesers,  James  M.  Smith  and  Ing^lis 
Staart,  for  respondent: 

Story  V.  New  York  Elevated  B,  Co,  90  N.  Y. 
122,  and  LtoJir  v.  Metropolitan  Elevated  B.  Co, 
104  N.  Y.  268,  have  settled  the  law  as  to  the 
right  of  the  plaintiff  to  recover  damages  for 
the  injury  doDe  to  his  propertjr. 

Bee  also.  Ireland  v.  Metropolitan  Elevated  B. 
Co.  20  Jones  &  8.  455;  McUean  v.  ManJiattan 
B.  Co.  117  N.  Y.  219. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  bans  of  the  court's  refusal  to  charge  as 
requested  is  to  be  found  in  the  liapid  Traosit 
Act,  chap.  606  (Laws  1875,  §  20),  and  in  the 
General  iiailroad  Law  (chap.  40,  Laws  1850, 
§  16);  which  by  §  3,  chap.  885,  Laws  of  1872, 
ivas  made  applicable  to  the  Gilbert  Elevated 
Railroad  Company,  to  whose  rights  the  Metro- 
politan Railway  Company  succeeded. 

These  laws  provide  that  commissioners  of 
appraisal  shall  not,  in  determioiDg  the  amount 
of  compensation  to  be  made  to  parties  owning 
or  interested  in  property  acquired  for  the  con- 
struction and  operation  of  railways  formed 
thereunder,  **make  any  allowance  or  deduction 
on  account  of  any  real  or  supposed  beDefiis 
which  the  party  in  interest  may  derive  from 
the  construction  of  the  proposed  railway." 
What  is  the  true  meaning  of  this  provisioo  and 
bow  far  it  is  applicable  to  a  case  of  the  charac- 
ter we  are  oonsideiing,  are  the  questions  we 
are  to  determine  upon  this  appeal.  The  prin- 
ciple upon  which  compensation  is  to  be  made 
to  the  owner  of  lands  taken  by  proceediogs 
under  the  General  Railroad  Law  has  been  fre- 
quently considered  by  the  courts  of  this  State, 
and  the  rule  is  now  established  that  such  own 
er  is  to  receive,  first,  the  full  value  of  the  land 
taken,  and,  second,  where  a  part  only  of  land 
is  taken  a  fair  and  adequate  compensation  for 
all  injury  to  the  residue  sustained,  or  to  be  sus- 
tainea,  by  the  construction  and  operation  of 
the  railroad.  Troy  d  B,  B.  Co.  v.  Lee^  18  Barb. 
169;  Matter  of  Utica,  C,  d8,V.R  Co.  56  Barb. 
456;  M^itterof  Proepeet  Park  cfe  C.  I,  B.  Co.  18 
Hun,  845;  Matter  of  New  York  Cent,  AH.B.B. 
Co.  16  Hun,  68;  Matter  of  New  York,  L.  A  W. 

7L.RiL 


B.  Go,  29  Hun,  1;  Matter  of  New  York^L.  A  W. 
B,  Go.  49  Hun,  689;  Henderson  y.  New  York  Cent, 
B.  Co,  78  N.  Y.  423. 

The  first  element  in  the  award  represents  the 
oompensatioD  for  land  which  the  railroad  takes, 
and  to  which  it  acquires  title.  The  second  ele- 
meot  represcDts  damages  which  are  the  result 
or  coDsequences  of  the  construction  of  the  road 
upon  property  not  taken,  and  which  the  owner 
still  retains.  Such  damages  are  wholly  conse- 
quential, and  to  ascertain  them  necessarily  in- 
volves an  inquiry  into  the  effect  of  the  road 
upon  the  property,  and  a  coDsideratioD  of  all 
the  advantages  aod  disadvantages  resulting  and 
to  result  therefrom.  The  rule  is  well  stated  in 
Lewis,  on  Eminent  Domain,  §  471,  as  follows: 
"When  part  of  a  tract  is  taken,  just  compeusa* 
tion  would  therefore  consist  of  the  value  of  the 
part  taken,  and  damages  to  the  remainder,  less 
any  special  benefits  to  such  remainder  by  rea- 
son of  the  taking  and  use  of  the  part  for  tJie 
purpose  proposed." 

In  this  rule,  thus  settled  in  this  State,  and 
which  controls  all  awards  for  taking  of  land 
under  the  General  Railroad  Act,  is  to  be  fouDd 
the  true  application  of  the  statutory  provision 
which  forbids  deductions  and  allowances  to  be 
made  by  commissioners  for  any  real  or  sup- 
posed benefits  which  the  parties  Interested  mav 
derive  from  the  construction  of  tlie  railroacl. 
Whatever  land  is  taken  must  bo  paid  for  bv 
tbe  railroad  company  at  its  full  market  val- 
ue, and  from  such  value  no  deduction  can 
be  made,  although  the  remainder  of  the  land 
owners'  property  may  be  largely  eohaDced  in 
value  as  a  result  of  the  operatiou  of  the  rail* 
road.  But  in  considering  the  question  of  dam- 
ages to  the  remainder  of  the  land  not  taken, 
the  commissioner  must  consider  the  effect  of 
the  road  upon  the  whole  of  that  remainder,  its 
advantages  and  disadvantages,  benelits  and  iu- 
juries,  and  if  the  result  is  beueficial  there  is  no 
damage,  and  nothing  can  be  awarded.  The 
rule  established  uoder  the  General  Railroad 
Law  must  govern  and  control  awards  made 
under  the  Rapid  Transit  Act.  The  last -named 
Act  confers  upon  corporations  formed  thereun- 
der the  power  to  acquire  property  for  railroad 
purposes,  and  the  statutory  proceedings  pre- 
scribed arc  substantially  the  same  as  those  un- 
der the  General  R'tilroad  Act,  aod  no  reason  is 
apparent  why  the  same  rule  should  not  apply 
to  proceedings  under  both  Acts. 

'While  this  court  has  decided  that  owners  of 
land  abutting  upon  public  streets  have  ease- 
ments therein  for  ingress  and  egress  to  and 
from  their  premises,  and  for  the  free  circula- 
tion of  light  and  air  to  their  property,  which 
easements  are  interests  in  real  es  ate,  and  con- 
stitute property  withiu  the  meaning  of  that  term, 
as  used  in  the  Constitution,  it  is  impossible  to 
consider  such  easements  as  separate  and  distinct 
from  the  land  to  which  they  are  appurtenant. 
They  cannot  be  severed  from  the  land  abutting 
on  the  street,  and  the  effect  of  the  construct  ion 
of  a  railroad  in  the  street  is  not  to  transfer  theoa 
to  the  company,  but  to  destroy  or  impair  them. 
The  right,  therefore,  of  the  property  owner  to 
compcDsation  is  not  the  value  of  the  easements, 
in  the  street  separate  and  distinct  from  bis  abut- 
ting property,  but  the  damages  his  property 
sustains  as  a  result  or  conaequenoe  of  the  loss 
of  those  eaaementflL 
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It  follows  that  in  making  an  award  to  a  party 
situated  as  ihe  plaintiff  was  with  reference  to 
the  defendant's  ndlroad,  there  could  be  no  com- 
pensation for  proper  y  taken  beyond  a  oominal 
sum,  and  that  bis  right  to  recover  rested  entire- 
ly upon  proof  of  consequeDtial  damagfes.  An 
estimate  of  such  damages,  as  I  have  already 
BhowD,  involves  an  inquiry  into  the  effect  of 
the  railroad  upon  the  whole  property  and  a  con- 
^deration  of  all  its  advantages  and  disadvan- 
tages. If  the  rental  value  of  the  whole  build- 
ing was  shown  to  have  been  diminislied,  there 
was  injury  for  which  plaintiff  was  entitled  to 
recover,  but  if  the  diminished  rental  value  of 
the  upper  floors  was  ecjualed  or  overcome  by 
increased  rental  value  in  the  store,  then  there 
was  no  injury  and  no  basis  for  a  recovery  of 
substantial  damages  against  the  defendants. 
While  the  precise  question  presented  by  the 
exception  in  this  case  has  not  heretofore  been 
decided  in  this  court  it  is  covered  by  the  de- 
cisions under  the  General  Railroad  Law  which 
have  been  cited,  and  the  rule  established  by 
those  decisions  has  recently  been  applied  in  the 
Second  Judicial  Department  to  the  case  of  an 
elevated  railroad  (Be  Brooklyn  Eletated  B.  Co. 
V.  Phillips,  18  N.  Y.  Supp.  78).  That  case  was 
an  appeal  by  property  owners  from  an  award 
of  nominal  aamages  m  proceedings  by  an  ele- 
vated railroad  company  to  condemn  an  ease- 
ment in  a  stree'^.  The  court  said:  "The  inqui- 
ry necessaril}  takeo  in  the  advantages  from  the 
railroad  when  the  extent  of  the  injury  is  to  be 
based  upon  the  diminution  of  value  by  reason 
of  it&  construction.  The  basis  of  appraisement 
must  then  be  the  difference  in  value  between 
the  abuttijg  house  before  the  construction  of 
the  railroad  and  afterwards." 

In  Drueker  v.  Manhattan  B.  Co.  106  N.  Y. 
167,  this  court  held  admissible  evidence  offered 
by  Ihe  property  owner  that  trade  and  business 
bad  fallen  off  in  the  street  since  the  erection  of 
the  railroad,  and  that  property  was  for  that 
reason  diminished  in  value.  If  such  evidence 
is  competent  to  sustain  a  recovery  it  is  difficult 
to  see  why  it  is  not  competent  for  the  railroad 
company  to  show  that  the  effect  of  the  road 
has  been  to  cause  an  increase  in  business  and 
have  an  enhancement  of  the  value  in  abutting 
property.  The  question  whether  in  awarding 
damages  flowiug  from  the  construciion  of  a 
railroad,  its  injurious  effect  upon  a  part  of  a 
residue  of  a  tract  of  land  could  alone  be  con- 
sidered has  been  expressly  decided  in  Illinois. 
Paffe  V.  Chicago  M.  &  St.  P.  B.  Co.  70  111.  324. 

That  case  was  an  assessment  of  damages  for 
a  right  of  way  across  a  tract  of  forty  acres  of 
land.  Compensation  was  awarded  for  the  part 
taken,  but  the  evidence  showing  that  the  resi- 
due of  the  tract  would  be  enhanced  in  value 
by  the  construction  and  operation  of  the  road, 
no  consequential  damages  were  allowed  to  the 
land  owLcr.  The  owner  claimed  that  a  strip 
of  land  next  to  the  railroad  was  lessened  in 
value  by  'he  proximity  of  'he  road.  The  con- 
st! lutional  provision  in  Illinois  relating  to  the 
taking  of  property  for  public  use  is  the  same 
as  our  own,  and  the  Statute  under  which  the 
assessment  was  made  piovided  that  benefits 
should  not  be  set  off  against  or  deducted  from 
compensation. 

The  award  was  sustained  on  appeal,  the 
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court  holding  "that  It  was  not  the  damacres  to 
a  strip  lying  within  a  limited  number  of  feet 
of  the  road-bed  that  the  jury  were  required  to 
assess,  but  the  damages,  if  any,  to  the  entire 
tract.  That  the  effect  of  the  road  upon  a  part 
of  the  tract  was  not  to  be  considered,  but  upon 
the  whole  tract.  "This,"  the  court  said,  "is  not 
deducting  benefits  from  damages,  but  it  is  as- 
certaining whether  there  be  damages  or  not" 
To  the  same  effect  is  the  case  of  Oregon  B.  Co. 
V.  Wait,  8  Or.  91. 

The  Stautes  we  have  considered  are  founded 
upon  the  provision  of  the  Constitution  forbid- 
dmg  the  taking  of  private  property  for  public 
purposes  without  just  compensation.  Their 
purpose  was  to  do  exact  and  equal  Justice 
among  all  citizens  of  the  State  and  to  award 
to  everyone  full  and  fair  compensation  for  all 
property  taken  for  public  use  or  injured  by  the 
erection  of  public  improvements.  The  rule 
established  by  the  courts  and  prevailing  uujder 
the  General  iRailroad  Law  accomplished  in  a 
broad  and  liberal  manner  that  object.  The 
meaning  of  the  expression  "just  compensation" 
has  not  been  limited  to  the  value  of  property 
actually  taken,  but  has  been  held  to  include  all 
consequential  injuries  which  the  land  owner 
may  sustain  by  reason  of  depreciation  of  value 
in  the  residue  of  the  property  by  reason  of  the 
taking  of  a  part  and  the  construction  thereon 
of  the  public  improvement  This  rule  affords 
full  indemnity  to  the  property  owner,  and 
leaves  him  in  as  ^ood  condition  as  he  was  be- 
fore the  construction  of  the  road.  And  this  is 
airthat  any  citizen  has  a  right  to  ask.  If  the 
rule  which  the  court  held  in  this  case  is  to  gov- 
ern awards  made  against  railroad  companies 
when  structures  are  erected  in  the  public  streets 
under  public  authority,  when  no  land  is  taken 
and  the  compensation  is  confined  to  consequen- 
tial injuries  sustained  by  abutting  property,  the 
companies  will  be  compelled  in  many  instances 
to  pay  where  no  injury  has  been  done,  and 
parties  will  recover  who  have  sustained  no  loss. 
Such  a  rule  has  not  yet  received  Judicial  sano- 
tion. 

The  increase  of  value  resulting  from  the 
growth  of  public  improvements,  the  construc- 
tion of  railroads,  and  improved  means  of  tran- 
sit accrues  to  the  public  benefit  generally,  and 
the  general  appreciation  of  property  consequent 
upon  such  improvements  belongs  to  the  prop- 
erty owner,  and  the  Railroad  Company  is  not 
entitled  to  the  consideration  of  that  element  in 
the  ascertainment  of  the  compensation  it  must 
pay  to  the  abutting  proprietor.  But  the  special 
and  peculiar  advantages  which  property  re- 
ceives from  the  construction  and  operation  of 
the  road,  and  the  location  of  the  stations,  are 
elements  which  enter  largely  into  the  inquiry 
whether  there  is  injury  or  not,  and  the  jury 
must  consider  them  and  give  to  them  due 
weight  in  their  verdict.  Between  this  rule  and 
the  statutory  provision  quoted  there  is  no  con- 
flict The  property  owner  will  in  every  in- 
stance receive  the  "just  compensation"  which 
the  Constitution  secures  to  him  for  his  proper- 
ty which  is  taken  or  injured  by  the  Railroad, 
and  the  corporation  will  be  compelled  to  pay 
whenever  damages  result  from  the  erection  of 
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Onr  oonrlnsfon  is  that  the  defendant  was  en- 
tH1(*d  to  tlie  instruction  requested,  and  tlie  ex- 
ception to  its  refusal  was  well  taken. 


77is  jvdfftnent  should  he  ref^em^d  and  a  new 
I/rial  granted^  with  costs  to  abide  the  event 
All  concur,  Follett,  CVi.  J,,  in  resolk 
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John  T.  BAXTER,  Bespt, 
BROOKLYN  LIFE  INSURANCE  CO.,  Appt. 

1.  Failore  of  a  p^rsoii  Insmred  to  pay  a 

premliun  be€ominfr  due  before  bis  deatb,  uDder 
a  contract  wbich  requires  proof  of  death  **duriiiff 
the  life  of  tbe  policy,**  and  renders  the  policy 
▼old  upon  failure  to  pay  a  premium  when  due, 
wbere  no  notice  that  tbe  premium  to  due  bas 
been  sent  blm,  does  not  destroy  tbe  validity  of 
tbe  policy  under  tbe  Act  of  1877,  chap.  8S1,  which 
requires  that  if  a  premium  becomes  due  notice 
must  be  sriven,  and  thirty  days  allowed  in  which 
to  pay,  before  the  policy  can  be  forfeited  for  non- 
payment  of  premium. 

8.  Before  an  insiiraiice  eompaay  can 
qnestioii  the  validity  of  a  policy  issued 
since  tbe  Act  of  1877,  because  of  tbe  nonpayment 
of  a  premium,  it  must  show  that  it  has  compiled 
with  the  terms  of  the  Statute  by  ^  vln^  notice  to 
insured  stating  that  the  premium  has  become  due, 
its  amount  and  the  place  where  and  person  to 
whom  it  is  payable. 

8*   Payment  or  tender  of  a  premium 

becoming  due  before  the  death  of  insured  is  not 
necessary  beloi'e  brinj^lng  action  on  the  policy 
which  was  continued  in  force  under  the  Act  of 
1877,  by  reason  of  tbe  company^s  failure  to  iplve 
notice  after  the  premium  was  due. 

(Andrews^  Ecari  and  Oray,  J  J.,  dissent) 
(February  25^  180Q.I 

APPEAL  by  defendant  from  a  judgment  of 
tbe  General  Term  of  the  Supreme  Court, 
fifth  Department,  overruling  its  motion  for 
new  trial  on  exceptions  taken  at  tbe  Cattarau- 

?js  Circuit,  and  ordered  to  be  beard  at  General 
erm  in  the  first  iuRtance,  and  directing  judg 
ment  upon  tbe  verdict  after  trial  and  verdict 
foi  plaintiff  in  an  action  upon  a  policy  of  life 
insurance.     Affirmed. 

Tbe  facts  sutficieutly  appear  in  tbe  opinion. 

Ifr.  Nathaniel  C.  Moak,  with  Mr.  Wil- 
liam H.  Ford,  for  appellant: 

Wliere  there  has  been  no  forfeiture  by  notice 
under  the  Statute,  if  tbe  insured  seeks  tbe  aid 
of  tbe  court  be  must  offer  to  pay  tbe  premiums 
or  a  legal  excuse  for  nonpayment,  or  at  least 
plead  bis  willingness  to  pay. 

Howell  V.  Knickerbocker  L.  Ins.  Co,  44  N.Y. 
876;  Bof/ardvs  v.  New  Fork  L.  Ins,  Co,  2  Cent. 
Rep.  150,  101  N.  Y.  828. 

Tlie  payment  of  tbe  premium  during  tbe  life 
of  the  insured  remains  a  condition  precedent, 
■tatute  or  no  statute,  and  by  every  rule  of  plead- 
ings such  payment  must  be  pleaded  and  proved. 

Bacon  v,  Mnnn,  2  Wend.  899;  Orandall  v. 
Clark,  7  Barb.  169;  Peopltfs  Bank  v.  Mitc/tell, 
73  N.  Y.  406;  Bogardus  v.  New  York  L,  Ins. 
Co.  supra;  Oakley  v.  Morton,  UN.  Y.  25; 
Bawell  V,  Knickerbocker  L.  Ins.  Co.  supra^ 
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There  is  a  legal  rigbt  In  every  contracting 
pjarty  to  hold  bimself  absolved  from  bis  obliga- 
tion when  the  other  contracting  party  fails  to 
keep  some  condition  precedent  which  he  is 
bound  to  perform. 

Eiagins  v.  Delaware  L.  dk  W,  R.  Co.  60  N.  Y. 
658;  Kimberlyv.  Paicldn,  19  N.  Y.  830;  Russell 
V.  Carrington,  43  N.  Y.  118. 

Messrs,  Gary  &  Rumaey,  for  respondent; 

Defendant  could  not  declare  this  policy  for- 
feited by  reason  of  tbe  nonpayment  of  premium 
without  showing  or  attempting  to  show  that  it 
had  given  the  notice  required  by  statute. 

Re  Booth,  11  Abb.  N.  C.  145;  Carter  ▼. 
Brooklyn  L.  Ins,  Co,  12  Cent.  Rep.  756,  110  N. 
Y.  15. 

Independent  of  tbe  Statute  referred  to,  tbe 
burden  is  upon  the  defendant  of  proving  a  for- 
feiture of  the  policy. 

Van  Valkenburgh,  v.  Am,  Popular  L.  Ins,  Co, 
70  N.  Y.  605. 

The  payment  of  tbe  quarterly  premium  fall- 
ing due  August  24,  1884,  was  a  condition  sub- 
sequent, and  be  who  seeks  to  avoid  a  contract 
for  failure  to  perform  a  condition  subsequent 
must  make  proof  that  the  condition  bas  not 
been  complied  with. 

See  Van  Valkenburgh  v.  Am,  Popular  L,  Ins. 
Co.  9  Hun,  583.  70  N.Y.  605;  Jones  v.  Brooklyn 
L.  Ins,  Co.  61  N.  Y.  79;  Sands  v.  New  York  L. 
Ins,  O?.  50  N.  Y.  626. 

0*Brien9  J,,  delivered  tbe  opinion  of  the 
court: 

Tbe  plaintiff  is  tbe  assignee  of  a  policy  of 
insurance  upon  tbe  life  of  one  Joel  J.  Mattison 
issued  by  tbe  defendant,  dated  May  24,  1884, 
whereby  in  consldoration  of  a  quarter-annual 
premium  of  $30.97  to  be  paid  upon  delivery  of 
tbe  policy  and  thereafter  on  the  24tb  day  of 
August,  r^ovember,  February  and  May  in  each 
year  the  defendant  insured  Mattison's  life  in  the 
sum  of  $3,000  payable  to  bis  wife  at  the  office 
of  the  Company,  in  the  City  of  New  York, 
within  sixty  days  after  receipt  of  satisfactory 
proof  of  death  during  the  life  of  tbe  policy. 
Tbe  policy  was  made  subject  to  numerous  con- 
ditions, none  of  wbich  are  important  for  the 
purposes  of  this  appeal  except  tbe  condition  that 
it  should  be  void  upon  failure  to  pay  the  pre- 
mium when  due.  The  complaint  alleired  the 
delivery  of  this  contract  to  the  insuied,  bis 
death  on  the  7th  day  of  September,  1884,  the 
presentation  to  the  defendant  of  satisfactory 
proofs  of  death  according  to  tbe  terms  of  tbe 
policy,  the  refusal  of  the  defendant  to  pay,  and 
tliat  tbe  insured  bad  made  the  payments  of 
premium  according  to  bis  agreement  with  the 
defendant.  No  issue  was  made  by  tbe  defend- 
ant upon  any  of  tbe  allegations  of  tbe  com- 
plaint, except  tbe  averment  that  tbe  insured 
bad  paid  tbe  premiums  according  to  tbe  terms 
of  tbe  policy,  which  it  denied,  and  specially  al* 
leged  t^at  the  premium  which  became  due  on 
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the  84fh  day  of  Angnst,  1884.  had  not  been 
paid.  On  the  trial  the  plaintin  pot  in  eyidence 
ibe  policy  and  a  written  assignment  by  the  wife 
of  the  insured  to  him  of  the  claim  or  cause  of 
action .  and  rested.  The  defendant  moved  for  a 
nonsuit  on  the  ground  that  the  insured  had 
failed  to  comply  with  the  terms  and  conditions 
of  the  policy  by  neglecting  to  pay  the  quarterly 
premium  stipulated  to  be  paid  by  the  terms  of 
the  policy  on  the  24th  day  of  August  prior  to 
the  death  of  the  insured.  This  motion  was  de- 
nied, and  the  defendant  excepted,  and  the  only 
ouestion  in  the  case  is  thus  presented.  The 
aeath  of  the  insured  occurred  within  less  than 
four  months  from  the  time  that  the  policy  was 
delivered.  The  production  of  the  policy  at  the 
trial  proved  the  payment  of  the  first  quarterly 
premium.  But  it  was  essential  to  the  mainte- 
nance of  the  plaintiff's  cause  of  action  to  show 
that  the  policy  was  a  valid  subsisting  contract 
at  the  time  of  the  death  of  the  insured.  The 
policy  itself  contained  the  stipulation  that  it 
was  a  contract  made  and  to  be  executed  in  the 
State  of  New  York,  and  construed  only  accord- 
ing to  the  laws  of  that  State.  Aside  from  this 
provision  of  the  policy,  and  under  general  rules 
of  law,  this  contract  was  subject  to  the  terms 
and  conditions  expressed  in  chapter  841  of  the 
Laws  of  1876.  as  amended  by  chapter  821  of 
the  Laws  of  1877.  This  Statute  was  a  part  of 
the  contract  in  (juestion,  and  governed  the 
rights  and  obligations  of  the  parties  in  precisely 
the  same  way  and  to  the  same  extent  as  if  all  its 
terms  and  conditions  had  been  actually  incorpo- 
rated into  the  policy. 

The  promise  of  the  defendant  was  to  pay  to 
the  beneficiary  named  the  sum  of  $8,000  upon 
the  death  of  tne  insured,  in  case  that  event  oc- 
curred during  the  continuance  of  the  contract. 
It  therefore  becomes  important  to  inquire 
whether  the  policy  in  question  was  in  force  at 
the  time  of  the  death  of  the  insured,  on  the  7th 
day  of  September,  1884.  If  upon  that  day  it 
was  a  valid  subsisting  contract,  notwithstaod- 
ing  the  failure  to  pay  the  premium  due  on  the 
preceding  24th  day  of  August,  then  the  very 
contingency  upon  which  the  defendant  agreed 
to  pay  the  amount  of  insurance  has  happened. 

The  Statute  above  referred  to  (Laws  1877, 
chap.  821)  declares  that  no  life  insurance  com- 
pany doing  business  in  this  State  shall  have 
power  to  declare  forfeited  or  lapsed  any  policy 
thereafter  issued  by  reason  of  nonpayment  of 
premium,  unless,  after  it  becomes  due,  a  notice 
stating  the  amount  of  such  premium,  the  place 
where  it  should  be  paid,  and  the  person  to 
whom  the  same  is  payable,  shall  be  duly  ad- 
dressed and  mailed  to  the  person  whose  life  is 
assured,  at  his  last-known  postoffice  address, 
postage  paid  by  the  company;  and  further  stat- 
Inp:  that  unless  the  premium  then  due  shall  be 
paid  to  the  company  or  its  agent  within  thirty 
days  after  the  mailing  of  such  notice,  the  policy 
and  all  payments  thereon  will  become  forfeitea 
and  void.  It  is  also  provided  by  the  same  sec- 
tion that  in  case  such  payment  is  made  within 
the  thirty  days  limited  therefor,  it  shall  be 
deemed  a  full  compliance  with  the  require- 
ments of  the  policy  in  respect  to  the  payment 
of  premium,  and  it  declares  that  no  such  policy 
shall  in  any  case  be  forfeited  until  the  expira- 
tion of  thirty  days  after  the  mailing  of  such 
not  ice.    These  provisions  are  to  have  full  effect, 

7L.R  A. 


any  condition  of  the  policy  to  the  contrary  notr 
withstandmg.  There  was  no  proof  given  at 
the  trial  by  either  party  to  show  whether  this 
notice  was  served  or  not  It  is  obvious  that 
this  Statute  when  imputed  into  the  contract 
modified  its  conditions  in  very  material  re- 
spects. The  duration  and  validity  of  the  pol- 
icy is  not  then  dependent  upon  payment  of  the 
premium  on  the  aay  named  therein,  but  upon 
payment  wiihin  thirty  da^s  after  the  notice  has 
been  given.  The  condition  upon  which  the 
policy  can  be  forfeited,  or  in  any  way  im- 
paired, as  a  subsisting  contract  of  insurance,  is 
a  failure  on  the  part  of  the  insured  to  pay  the 
premium  within  thirty  days  after  notice.  The 
complaint  alle^res  that  the  insured,  up  to  the 
time  of  his  death,  made  the  payments  on  the 
policy  as  a^ed  with  the  defendant.  That  he 
actually  paid  the  premium  necessary  to  keep 
the  policy  in  life  till  the  24th  of  August,  prior 
to  his  death,  was  established  and  admitted  It 
was  not  necessary  to  prove  that  he  also  paid 
the  premium  on  the  24th  of  August  because 
the  contract  was  not  impaired  by  a  failure  to 
pay  on  that  day,  but  by  a  failure  to  pay  with- 
in thirty  days  after  the  defendant  had  served 
the  statutory  notice. 

The  Statute  prescribes  this  notice  as  a  neces- 
sary condition  of  forfeiture,  and  unless  it  was 
served  the  insured  was  not  in  default,  because 
payment  within  thirty  days  after  notice  is  to  be 
taken  as  a  full  compliance  with  the  conditions 
as  to  payment  of  premium.  In  the  absence  of 
of  proof  on  the  part  of  the  defendant  as  to  the 
service  of  the  notice,  this  allegation  of  the  com- 
plaint was  sufficiently  established  within  the 
meaning  of  the  contract  as  evidenced  by  the 
policy  and  the  Statute  when  read  together. 
Before  the  defendant  could  raise  any  question 
in  ref^ard  to  the  nonpayment  of  the  August 
premium  it  was  necessary  for  it  to  show  that  it 
had  complied  with  the  Statute  by  serving  th« 
notice,  as  this  step  was  essential  in  order  to  put 
the  insured  in  default  or  to  raise  any  point 
based  on  his  omission  to  pay  the  last  quarterly 
premium.  It  must  therefore  be  assumed,  in 
the  absence  of  such  notice,  that  the  policy  in 
question  was  in  full  force  at  the  death  of  the 
insured;  and  even  if  the  payment  of  the  last 
premium  was  omitted,  the  obligation  and 
promise  of  the  defendant  to  pay  upon  death, 
during  the  life  of  the  policy,  was  unimpaired. 
The  purpose  of  the  Statute  referred  to  was  to 
establish  a  rule  which  would  preserve  to  the 
assured  the  benefit  of  premiums  paid  and  to 
prevent  the  lapse  of  policies  of  life  insurance 
without  ample  notice  and  an  opportunity  to 
save  them  from  forfeiture  b^  payment  of  pre- 
miums due  within  the  specified  time,  and  at 
the  same  time  secure  to  the  company,  in  case 
it  is  obliged  to  pay,  the  full  amount  of  the  pre- 
miums which  tne  policy  calls  for. 

When  the  provisions  of  this  Statute  are 
adopted  in  a  contract  of  insurance  for  the  pur- 
pose of  modifying  the  forfeiture  clause  and  the 
other  strict  conditions  contained  therein,  then 
this  clause  and  these  conditions  shall  be  so  con- 
strued as  to  give  to  the  assured  the  full  benefit 
contemplated,  without  altering  any  other  pro- 
vision of  the  policy,  if  this  can  be  done  with- 
out violating  any  rule  of  law.  When  the 
scope  and  purpose  of  the  law  as  deduced  from 
the  decisions  of  this  court  and  the  courts  of 
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other  States  inTolTing  a  construction  of  the 
same,  or  similar  Statutes  is  considered,  no  f2;ood 
reason  is  perceived  for  interfering  with  the  re- 
iult  in  this  esse  in  the  courts  below.  PJUlan 
▼.  Narthtoatem  Mut  L.  Ins,  Co.  118  N.  Y.  147; 
Carter  v.  Brooklyn  £.  Ins,  Co,  110  N.  Y.  15, 12 
Cent  Rep.  756;  Carters.  John  Hancock  L.  Ins, 
Co.  127  Mass.  158;  Boyd  v.  Cedar  Rapids  Ins. 
Co.  70  Iowa,  825. 

It  was  not  necessary,  in  order  to  enable  the 
plaintiff  to  recover  the  sum  insured,  to  pay,  or 
tender  before  action  brought,  the  premium 
that  was  payable  on  the  24th  day  of  August 
prior  to  the  death  of  the  insured.  If  tbe  policy 
was  in  full  force  when  the  assured  died,  as  we 
think  it  was,  that  event  fixed  the  liability  and 
obligation  of  the  defendant,  notwithstanding 
the  omission  to  make  that  payment.  Nothing 
remained  to  be  done  by  the  widow  of  the  as- 
sured or  her  assignee  except  to  present  to  the 
defendant  tbe  proofs  of  death  required  by  the 
policy.  The  death  of  the  assured  terminated 
the  contract.  The  defendant's  promise  to  pay, 
if  it  was  not  discharged,  had  matured,  and  the 
persons  entitled  to  tbe  benefits  of  the  policy 
had  only  to  establish  the  fact  of  death  within 
the  time  and  in  the  manner  prescribed  therein. 
The  contract  was  kept  in  life  by  force  of  the 
Statute  till  the  contingency  upon  which  pay- 
ment depended  occurred.  The  death  of  the 
assured  created  the  relation  of  debtor  and  cred- 
itor between  the  defendant  and  his  widow, 
•nd  the  unpaid  premium,  with  interest  from 
the  date  when  payable,  was  a  claim  to  be  de- 
ducted by  the  defendant  from  the  sum  due 
upon  the  policy.  This  puts  the  defendant  in 
precisely  the  same  position  in  which  it  would 
have  been  if  the  premium  had  been  duly  paid. 
Carter  v.  John  Hancock  L,  Ins.  Co,  supra. 

It  was  conceded  upon  the  argument  in  this 
case  that  the  unpaid  premium,  and  interest 
thereon,  was  deducted  from  the  verdict,  and 
therefore  no  injustice  has  been  done. 

The  judgment  should  he  affirmed. 

Rager,  (^  J.,  Finclh  and  Peckhajiiy 
JJ.,  concur. 

Andrews,  J.,  dissenting: 

I  dissent  from  the  prevailing  opinion  In  this 
case.  The  sole  purpose  of  the  Statute  of  1877, 
a  purpose  indicated  as  well  by  the  title  as  the 
bcKly  of  the  Act,  was  to  abrogate  the  rule  that 
the  'failure  to  pav  the  premium  on  a  life  policy 
on  the  day  specified  therein  created  a  forfeiture 
and  rendered  the  policy  void.  The  Act,  there- 
fore, provided  that  nonpayment  of  the  pre- 
mium at  the  day  should  not  work  a  forfeiture. 


and  that  the  policy  should  continue  in  force, 
notwithstanding  such  omission,  until  notice  by 
the  Company  and  default  of  the  insured  for 
thirty  days  thereafter  to  make  pavment. 

The  construction  placed  on  the  Statute  in  the 
prevailing  opinion,  that  by  its  operation  the 
premium  does  not  become  due  until  after  notice 
and  expiration  of  the  thirty  days,  and  that 
meanwhile  an  action  may  be  brought  and  a  re- 
covery had  on  the  policy,  although  the  pre- 
mium has  not  been  paid  or  tendered,  is,  I  think, 
untenable.  The  premium  is  due  from  the 
time  it  becomes  due  according  to  the  terms  of 
the  policy,  and  remains  due  at  all  times  there- 
after until  actually  paid,  but  under  the  Statute 
default  in  making  payment  at  the  pay-day 
nevertheless  leaves  the  contract  of  the  Com- 
pany subsisting,  and  an  action  may  therefore 
be  maintained  upon  it  in  case  of  the  death  of 
the  insured,  unless  it  is  shown  that  the  notice 
has  been  given  and  that  the  premium  was  not 
paid  within  thirty  days  thereafter. 

But  it  is  a  condition  precedent  to  the  main- 
tenance of  such  action,  that  the  plaintiff  must 
before  suit  brought  have  paid  or  tendered  the 
premium  unpaid.  The  plaintiff  under  the 
Statute  of  1877  is  not  required,  as  before,  to 
show  that  it  was  paid  or  tendered  on  the  day 
fixed  in  the  policy,  but  he  must  aver  and  prove 
that  payment  was  made  at  some  time  before 
the  action  was  commenced,  or  else  no  right  of 
action  has  accrued.  This  is  in  accordance  with 
the  well-settled  rule  -that  in  mutual  promises 
the  plaintiff,  seeking  to  charge  the  defendant, 
must  aver  and  prove  performance  on  his  part 
of  that  which  was  the  consideration  of  the  de- 
fendant's promise,  and  this  as  well  where  the 
promise  of  the  plaintiff  was  to  be  performed 
before  the  day  fixed  for  performance  by  the 
defendant,  as  where  the  performance  of  re- 
spective promises  were  concurrent  and  depend- 
ent. The  construction  I  have  given  to  the 
Statute  of  1877  fully  accomplishes  its  purpose, 
while  relieving  it  of  the  anomaly  that  a  con- 
tract to  pay  an  insurance  on  condition  of  the 
payment  of  the  premiums  may  be  enforced  al- 
though the  party  claiming  performance  has 
never  paid  or  offered  to  pay*what  was  stipu- 
lated. 

The  cases  in  Massachusetts  and  other  States 
have,  I  think,  no  bearing  upon  the  present  one. 
They  were  well  decided  and  involved  no  sudi 
question  as  is  presented  in  this  case  under  the 
Statute  of  1877. 

The  judgment  should  he  reversed. 

Earl  and  Gray*  JJ.^  concur. 


IOWA  SUPREME  COURT. 


STATE  OF  IOWA 

Cod  CREEDEN,  Certain  Intoxicating  Liquors, 

and 
CHICAGO,  ROCK  ISLAND  &  PACIFIC 

R.  CO.,  Appt. 

{ Iowa ) 

1.    Into»icat1ng    llqaom,  transported 


fipom  one  State  cannot  be  rold  within  another 
State  for  uses  forbidden  by  its  laws,  although  the 
transportation  Itself  cannot  be  prevented  by 
such  State. 

8.  When  a  carrier  ceases  to  be  a  e^uv 
rler  and  becomes  a  warehouseman  he  cannot  be 
protected  as  a  oarrior  by  tho  constitutional  pro- 
visions as  to  resrulatlons  of  commerce. 

8.  A  railroad  company  which  has  en- 


KOTS.— BiffM  of  8taU  to  proMbit  manufacture  and, 
soUe  ofspirilbuouB  Jitfluyn. 

A  state  law  prohibiting  tbe  manufacture  of 
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liquor  within  its  Umlts,  to  be  there  sold  as  a  bever- 
age, does  not  necessarily  infringe  an  J  rlffht,  priv- 
ilege or  immunity  secured  by  the  Federal  ConsH- 


See  also  33  U  R.  A.  313,  839;  47   L.  R.  A.  278. 
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niared  with  aad  aided  a  person  In  yio- 
Eitfdn  of  the  law  against  the  sale  of  Intozicatlnff 
liquors  by  keeping  them  in  its  warehouse  for 
him,  cannot  defeat  a  proceeding  to  oondemu 
them  and  escape  the  Judgment  of  the  law,  on  the 
ground  that  it  has  a  lien  upon  the  liquors  for 
freight. 

(October  18, 1880.) 

APPEAL  by  defendant.  The  Chicago,  Rock 
Island  &  Pacific  Hallway  Companv  from 
a  judgment  of  the  District  Court  of  Polk 
County  condemning  to  destruciion  certain 
liquors  in  its  possession  and  ordering  it  to  pay 
the  costK  of  tlie  proceeding.    Affirmed. 

An  iuformaiioQ  wa^  filed  in  the  olTice  of  a 
justice  of  the  peace  alleging  that  ceitain  intox- 


icating liquors  were  kept  in  tbe  freight  depot 
of  tbe  defendant  Railway  Company  whKb 
weie  owned  by  Con  Creeden  and  were  intended 
to  be  sold  by  him  in  violation  of  Uiw.  A 
search  warrant  was  issued  and  iix  separate 
boxes  containing  in  all  al)out  twenty-eight  and 
three-fourths  gal  Ions  of  whiskey  were  found  in 
such  depot  and  seized.  The  Railway  Com- 
pnny  answered  that  it  was  not  ^ilty  of  tb» 
offense  charged  in  tbe  information;  that  the 
liquors  were  shipped  from  points  without  tba 
State  into  the  State,  snd  were  not  subject  to 
seizure;  that  defendant  held  the  liquors  simply 
as  a  common  carrier  having  a  lien  thereon  for 
freight  charges,  and  deni^  that  tbe  liquon 
were  kept  for  sale  in  violation  of  law. 


tutlon.  Mugler  v.  Kansas.  123  U.  8. 823  (81  L.  ed. 
205);  Re  Hoover,  80  Fed.  Kep.  5L 

The  prohibition  may  be  supported  upon  the 
ground  that  per  w  it  has  a  deleterious  effect  upon 
good  order  and  the  peace,  comfort  and  morals  of 
the  people  of  the  State.  Pearson  v.  International 
Distillery,  72  Iowa,  848. 

A  State  hns  the  right  to  prohibit,  restrict  or  rcg- 
ulate  all  sale  and  traiBc  in  intozlc.ting  liquors 
within  the  b^tate;  and  to  inflict  penalties  for  their 
manufucture  and  sale,  and  provide  regulations  for 
the  abatement  of  property  used  for  buch  forbid- 
den purposes.  Kidd  v.  Pearson,  128  U.  S.  1  (82  L. 
ed.  810),  3  Inters.  Com.  Rep.  288;  Kohn  v.  Melcher, 
29  Fed.  Itep.  438:  SUte  v.  Kane,  8  New  Eng.  Rep. 
143, 15  K.  I.  895;  Qroesch  v.  State,  42  Ind.  547;  ^tate 
V.  Allmond,2  Houst.  (Del.)  612;  Ex  parte  Campbell, 
74  CaJ.  20\  State  v.  Scbweiter,  27  Kan.  499;  Mugler  v. 
Kansas,  123  U.  S.  623  (31  L.  ed.  205). 

The  power  to  make  laws  regulating  or  prohibit- 
ing the  sale  of  intoxicating  liquors  is  undoubtedly 
within  tbe  police  power  of  the  State  or  nation. 
Conley,  Const.  Lim.  720:  United  States  v.  Nelson, 
29  Fed.  Rep.  2U2;  Ck)m.  v.  Kendall,  12  Cush.  414;  Com. 
V.  Clapp,  5  Gray,  97;  Santo  v.  State,  2  Iowa,  202; 
State  V.  Wheeler,  25  Conn.  280;  People  v.  Hawley,  8 
Mich.  880;  Jones  v.  People,  14  III.  196;  State  v.  Pres- 
oott.  27  VU  194:  Territory  v.  0*Ck>nnor,  8  L.  R.  A. 
857,  5  Dak.  897;  State  v.  Wright,  14  Or.  88S. 

It  is  within  the  police  power  of  the  State  to  pro- 
hibit tbe  giving  away  of  intoxicating  liquor,  in  a 
social  or  other  manner,  to  one  who  at  tbe  time  is 
already  v  Islbly  intoxicated,  although  he  be  a  friend. 
Altenburg  v.  Com*.  4  L.  R.  A.  543, 128  Pa.  602. 

The  Legislature  has  authority  absolutely  to  pro- 
hibit **drinking  saloons**  or  saloons  for  the  purpose 
of  carrying  on  the  liquor  traffic;  and  to  regulate 
the  mode,  manner  and  circumstances  in  which  they 
shall  be  conducted  anu  carried  on,  and  to  surround 
the  rifrht  with  such  conditions,  restrictions  and 
limitations  as  may  appear  Judicious.  Ex  parte 
Bell,  24  Tex.  App.  428. 

Iowa  Laws  1878,  chap.  119,  prohibiting  sale  of 
malt  or  vinous  liquors  within  two  miles  of  the  cor- 
porate bmlts  of  any  municipality,  is  oonstitutionaL 
State  v.  Rhroeder,  51  Iowa,  197. 

Ark.  Act  of  March  2,  1875,  '*to  prevent  the 
sale  or  giving  away  of  vinous,  spirituous  or  intoxi- 
cating liquors  witbin  three  miles  of  any  academy, 
college  or  university,**  is  constitutional  (Boyd  v. 
Bryant,  85  Ark.  69,  87  Am.  Rep.  6);  in  Tennessee 
within  four  miles  <State  v.  Tarver,  11  Lea,  658;  Til- 
lery  v.  State,  10  Lea,  35;  Harney  v.  State,  8  Lea,  118); 
in  Rhode  Island  within  400  feetof  any  public  srJiooL 
Re  Liquor  Locations,  13  R.  I.  783. 

Cal.  Code,  8  172,  making  it  a  misdemeanor  to  sell, 
give  away  or  expose  for  sale,  intoxicating  liquor 
within  two  miles  of  the  State  prison  or  within  one 
mile  of  the  insane  asylum  or  of  the  University  of 
Oalifomia  or  in  the  state  oanitol  grounds,  is  valid. 
Ex  parte  McClain,  61  Cal.  486,  44  Am.  Rep.  654. 
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Trantportatkm  prohibited. 

The  words  **an7  other  person,**  in  Iowa  Codo^ 
S  1563,  following  a  specification  of  certain  compa- 
nies and  other  carriers  and  their  agents,  eta,  who 
are  prohibited  from  transporting  intoxicating  li- 
quors without  a  certificate,  mean  simply  other  per> 
sons  of  like  kind  or  in  like  emplojrment  with  thoia 
specified.    State  v.  Campbell,  78  Iowa,  122. 

One  employed  to  transport  goods  sold  is  a  carrier 
for  hire,  and  his  driver  is  required  to  have  a  certlfl- 
cate  for  transporting  intoxicating  liquors,  under 
this  section.    Ibid. 

A  statute  prohibiting  the  mannfaoture  of  intoxi- 
cating liquor  for  exportation  from  the  State  is  val- 
id. Pearson  v.  International  Distillery,  72  Iowa,  848. 

Iowa  Code,  S  1565,  prohibiting  the  sale  of  wina 
made  from  fruits  grown  outside  the  State,  but  peiw 
mitting  the  sale  of  that  made  from  fruits  grown  in 
the  State,  is  constitutional,  not  being  a  regulation 
of  commerce,  nor  an  invasion  of  **the  privileges 
and  immunities**  of  the  citizens  of  another  Stata. 
State  V.  Stucker,  68  Iowa,  496. 

Defendant  must  show  that  the  wine  sold  wasmada 
from  domestic  fruits.  State  v.  Miller,  68  lowi^ 
84. 

Imported  Kgvofit 

The  United  States  Supreme  Court  decided  oa 
April  28, 1890,  in  the  case  of  Leisy  v.  Hardin,  gen* 
erally  known  as  the  *H>riginal  Package  Case,**  that 
in  the  absence  of  Congressional  permission  a  Stata 
has  no  right  to  interfere  with  tJie  sale  by  an  im> 
porter  of  intoxicating  liquors,  imported  from  an- 
other State,  in  the  original  packages  in  which  thej 
were  imported,  as  such  action  would  Infringe  upon 
the  right  of  Congress  to  regulate  commerce  (184  U. 
S.  — ,  88  L.  ed.  — ).  Prior  to  that  time  the  Iowa 
court  had  made  the  following  decisions: 

Sales  of  intoxicating  liquors  in  the  original  pack- 
ages in  which  they  were  received  could  be  and 
were  prohibited.  State  v.  Bowman  (Iowa)  43  N.  W. 
Rep.  802;  Collins  v.  Hills,  8  L.  B.  A.  UO,  77  Iowa, 
18L 

After  reaching  their  destination,  they  are  subjed 
to  the  restrictions  of  the  Iowa  statute  applicable  to 
liquors  kept  for  use  as  a  beverage.  State  v.  Zim- 
merman (Iowa)  43  N.  W.  Rep.  458. 

Liquors  Imported  by  express,  and  held  by  ttaa 
company  as  agent  for  the  consignor,  to  be  dellv^ 
ered  to  the  consisrnee  upon  payment  of  the  pur- 
chase price,  are  subject  to  be  seized  and  destroyed 
as  contraband  property.  In  a  proceeding  againsi 
the  liquors.  It  is  wholly  immaterial  whether  tlia 
officers  of  the  express  company  know  the  charaiv 
ter  of  the  property  or  the  uses  to  which  it  is  to  be 
put;  and  where  the  company  voluntarily  appears 
in  the  proceeding  and  claims  the  liquors,  the  costs 
may  properly  be  taxed  against  it.  State  v«  U.  8L 
Exp.  Co.  70  Iowa,  27L 
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The  Justice  entered  a  Judgment  oondemnlng 
the  liquors  and  taxing  tbe  costs  to  the  Rail- 
way Companjy  wlieieupon  U  appealed  to  the 
district  court. 

Id  that  court  it  was  admitted  that  the  pack- 
ages were  shipped  as  staled  in  the  answer;  that 
upon  their  arrival  they  were  taken  into  the 
Compan^s  freight  warehouse,  the  consignee 
was  notified,  and  they  remained  in  the  ware- 
house until  seized  under  fbe  warrant  issued  in 
this  case.  That  payment  of  the  freight  charges 
was  demanded  of  the  officer  making  the  seiz- 
ure: 

There  was  nothing  to  show  why  the  pack- 
ages were  left  at  the  Company's  depot  so  long 
as  they  were,  and  the  only  evidence  hearing 


on  the  question  was  that  of  the  Company'a 
freight  agent  and  freielit-house  foreman.  Tho 
former  testified  as  follows: 

*'When  goods  are  received  as  these  were,  it 
Is  customaiy  for  the  Company  to  notify  the 
consignee  hy  postal  card  through  the  govern- 
ment postofnce.  We  deliver  freight  as  soon  aa 
we  can.  In  the  mean  time  we  hold  it  in  the 
Company's  freicht  house.  We  give  the  con- 
signee notice  and  hold  the  goods  to  wait  their 
sending  for  them,  hut  where  the  drayman  baa 
an  order  from  the  consignee  authonzioff  him 
to  receipt  for  the  goods,  we  deliver  directly 
from  the  depot  or  sometimes  from  the  car.  I 
have  no  personal  knowledge  of  any  other  ship- 
ments than  these  in  question  from  the  same 


The  mere  glvlsff  an  order  for  llquois  to  an  airent 
of  a  seller,  residing  in  another  State,  subjeot  to  the 
approval  or  disapproval  of  his  prlnoipaU  does  not 
fix  the  placeof  contract,  in  Iowa,  within  the  meaning 
of  Rev.,  S 1571,  making  payment  for  liquors  8old.etc., 
to  be  without  consideration.  Otherwise  as  to  the 
sale  for  which  the  agent  had  power  to  contract, 
and  intended  by  tbe  seller  to  aid  the  purchaser  to 
violate  the  liquor  law.   legler  v.  Shipman,  88  Iowa, 

IM. 

8tatvte9  construed. 

Tbe  statute  expressly  requires  courts  and  jurors 
to  construe  its  provisions  so  as  to  prevent  evasion, 
and  so  as  to  cover  the  act  of  giving  as  well  as  sell- 
ing.   State  V.  Keinhartz,  69  Iowa,  23S4. 

The  Iowa  laws  forbidding  the  sale  of  intoxicating 
liquors  are  applicable  to  all  persons  irrespective  of 
their  residence,  or  of  the  manner  or  vessels  in 
which  the  liquors  are  put  up.  Leisey  v.  Hardin 
aowa)  48  N.  W.  Bep.  188,  but  see  &  a  134  U.  8.  — ^,83 
IfcCd. — . 

The  proviso  In  Ala.  Act  of  February  £8, 1881,  pro- 
hibiting the  sale  of  liquor,  except  wine  raised  from 
grapes  grown  in  Alabama,  being  a  discrimination 
against  foreign  wioes,  is  unconstitutional.  Mo- 
Crc»ry  v.  State,  73  Ala.  480. 

But  the  Act  of  March  1, 1881,  prohibiting  the  sale 
of  intoxicating  liquors,  but  providing  that  it  shall 
not  prevent  the  sale  of  domestic  wines  manufao- 
tored  from  grapes  grown  in  the  State,  is  valid  in 
its  prohibitory  section.    Powell  v.  State,  00  Ala.  10. 

Under  the  Iowa  statute,  providing  that  tbe  words 
'Mntoxlcating  liquors**  as  used  therein  shall  be  con- 
strued  to  mean  ^*  alcohol,  wine,  beer,  spirituous, 
vlnuous  and  malt  liquors  and  all  intoxicating  li- 
quors whatever,**  liquor  containing  alcohol  is,  as  a 
matter  of  law,  intoxicating,  however  much  it  may 
be  diluted,  and  regardless  of  the  fact  that  the 
quantity  drunk  at  any  one  time  would  not  produce 
Intoxication.  State  v.  Intoxicating  Liquors,  2  L. 
£.  A.  408,  76  Iowa,  248. 

Qpedai  lieenaeB  for  sola. 

Iowa  Ck>de,  U  1628, 162S,  which  Umit  the  giving  of 
Uoenses  to  sell  and  buy  intoxicating  liquors  to  cer- 
tain classes  of  citizens  for  certain  purposes,  do  not 
violate  the  Federal  Constitution.  Kohn  v.  Melcher, 
10  Fed.  Hep.  438. 

Municipal  G{>rporatious  under  Iowa  Law  1868, 
chap.  154,  S  2,  may  license  their  sale.  Keokuk  v. 
Dreraell,  47  Iowa,  687. 

The  Acts  authorizing  all  towns  and  cities  Incor- 
porated under  special  charters  to  regulate  and  pro- 
hibit the  sale  of  intoxicating  liquors  not  prohibited 
hy  state  law,  are  oonstitutionaL  State  v.  King,  87 
Iowa,  462. 

Where  tbe  town  prohibited  tbe  sale  of  liquors 
irblch  it  had  authority  to  do,  and  also  others  which 
ft  had  no  power  to  prohibit,  tbe  ordinance  may  be 
enforced  as  to  the  former.  Bldora  v.  Burlingame, 
62  Iowa,  82. 
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The  town  has  no  authority  to  prohibit  any  liq- 
uors but  those  prohibited  by  the  statutes.  Oantri> 
V.  Sainer,  60  Iowa,  26. 

An  ordinance  entitled  *'  regulating  the  use  and 
sale**  and  in  substance  being  entirely  prohibited  is 
unconstitutional  (Ibid);  or  it  may  be  taken  away 
by  the  town  ordinance  (Golumbus  City  v.  Cutcomp, 
61  Iowa,  672);  and  it  may  be  revoked  for  a  single 
unlawful  sale.    Hildreth  v.  Crawford,  65  Iowa,  838. 

For  tbe  violation  of  an  ordinance  under  which  a 
liquor  license  was  granted,  the  city  may  cause  the 
license  to  be  forfeited.  Ottumwa  v.  Scbaub,  62- 
lowa,  616. 

A  licensed  liquor  dealer  must  act  In  good  f  aitb 
in  his  sales,  but  is  not  liable,  if  his  purchaser  enter- 
tains a  secret  purpose  to  use  the  liquor  for  unlaw- 
ful purpose.    Taylor  v.  Pickett,  62  Iowa,  467. 

Permits  to  pharmaclMta, 

Code,  %  1656,  does  not  apply  to  a  physician  wha 
treats  a  person  professionally  who  is  injured  while 
Intoxicated.    Sansom  v.  Qreonough,  66  Iowa,  1:27. 

To  give  a  right  of  action  under  Code,  8  1657,  the 
liquor  sold  must  contribute  to  the  intoxication  by 
which  the  wife  is  injured.  Welch  v.  Jugenhelmer,. 
66  Iowa,  11. 

Iowa  Laws  1880,  chap.  76,  regulating  the  sale  of 
liquor  by  apothecaries,  and  providing  a  somewhat 
different  penalty  for  an  unlawful  sale  than  Iowa 
Code,  title  11,  chap.  6,  was  held  not  to  repeal  the 
latter.    State  v.  Mercer,  68  Iowa,  182. 

The  Laws  of  1884,  chap.  14*^  providing  additional 
penalties  for  illegal  sales  of  liquors.  Is  not  repug- 
nant to  Const.,  art.  8,  S  29,  which  provides  that 
**  every  Act  shall  embrace  but  one  subject,**  etc.; 
nor  is  it  in  conflict  with  art.  1,  S  6,  which  declares 
that  ^^all  laws  of  a  general  nature  shall  have  a  uni- 
form operation.**   Martin  v.  Blattner,  68  Iowa,  286. 

It  is  a  general  prohibitory  law  and  repeals  by  im- 
plication earlier  statutes  excepting  pharmacists 
from  their  operation.    State  v.  Bissell,  67  Iowa,  U16. 

A  person  who  holds  a  permit  to  manufacture  or 
sell  intoxicating  liquors,  and  who  fails  to  make  re- 
turn to  the  county  auditor  on  the  lost  Saturday  of 
each  month,  or  within  five  days  thereafter,  renders 
himself  and  bondsmen  liable  for  the  penalty  pre- 
scribed by  Laws  1884,  chap.  143,  I  8,  State  v.  Mo- 
Bntee,  68  Iowa,  881. 

As  to  druggists,  physicians  and  pharmacists  In 
other  States,  see  People  v.  Hinohman  (Mlcb.)  4  L. 
R.  A.  707:  Battle  v.  State,  61  Ark.  97;  State  v.  Pierce, 
26  Kan.  777;  Intoxicating  Liquor  Cases,  25  Kan.  751; 
Sarrls  v.  Com.  83  Ky.  ai7;  Com.  v.  Minor,  10 
Ky.  L.  Rep.  1008,  11  S.  W.  Rep.  472;  Carrington  v. 
Com.  78  Ky.  88;  Wright  v.  People,  101  IlL  128;  State 
V.  Scott,  2  West.  Rep.  544,  20  Mo.  A  pp.  418;  State  v. 
Roller,  77  Mo.  1:^0;  State  v.  Shaw,  68  N.  H.  72;  State 
V.  McBrayer,  96  N.  C.  619;  The  Druggist  Cases.  86- 
Tenn.  449;  Boone  v.  State,  10  Tex.  App.  418;  State  v. 
Thompson,  20  W.  Va.  674;  State  v.  Cox,  28  W.  Ta» 
797;  MUes  v.  State,  6  W.  Vo.  624. 
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Oct., 


conslgnon  to  Con  Creeden.  I  baye  not  ex- 
amined tbe  books  to  determine  as  to  otbera. 
Tbere  may  bave  been  otbers  but  I  did  not 
look  up  tbe  records  to  see.  Knowing  I  was 
goinfr  to  be  inquired  of  in  regard  to  these  sbip- 
ments,  I  consulted  the  books  and  now  have  a 
recollection  in  regard  to  them.  I  was  not  the 
person  who  demanded  the  freight  of  the 
officer." 

The  latter  testified:  "I  never  saw  Con 
Oeeden  at  the  freight  house  in  my  life.  There 
ban  been  freight  taken  from  there  consigned  to 
him  before  the  time  of  this  seizure.  The  express- 
man came  and  ^ot  goods,  receipted  for  them 
and  paid  the  freight  bills.  It  is  customary  to 
deliver  freight  to  all  transfer  lines  that  take 


up  tbe  expense  bills  when  tbey  present  an  order 
from  tbe  consignee,  or  if  we  know  tbe  express- 
men are  responsible,  and  they  call  for  the  goods, 
we  would  deliver  them,  especially  if  tbey  bave 
a  bill  of  lading.  Before  this  seizure,  I  think 
there  was  but  one  package  at  a  time  there  for 
Con  Creed  en.  It  always  came  in  single  pack- 
ages. These  packages  came  singly,  but  be  did 
not  call  for  them." 

A  jury  haying  been  waived,  the  court  entered 
judgment  condemning  tbe  liquors  and  directing 
tbe  Company  to  pay  the  costs;  whereupon  fi 
appealed  to  this  court 

Messrs.  Thomae  S.  Wright  and  Qeorgm 
E.  McCoaphan,  for  appellant: 

The  defendant,  a  common  carrier,  was  bound 


Remedy  by  erimincA  pmsecutUm, 

The  Iowa  Revision,  1 6110,  does  not  attempt  any 
restrictions  upon  subsequent  legrislation,  and  the 
Act  of  1870,  chap.  09,  applies  to  convictions  for 
keeping  liquor  nuisances.  State  v.  Winstrand,  87 
Iowa,  110. 

One  who  keeps  liquor  which  he  intends  shall  be 
•old  lawfully  is  not  liable  for  a  sale  made  without 
his  knowledge.    State  v.  Hayes,  87  Iowa,  27. 

Treating  a  drunken  person  is  the  offense  of  dis- 
posing of  liquor  to  an  Intoxicated  person.  State  v. 
Hubbard,  80  Iowa,  168. 

Where  a  pint  of  whiskey  was  sold  to  a  stranger 
on  his  mere  statement  that  he  wanted  it  for  medi> 
oine,  the  finding  that  it  was  sold  as  a  buverage  is 
justiued.    State  v.  Knowles,  57  Iowa,  860. 

An  Indictment  charging  unlawful  sale  of  whiskey 
is  not  supported  by  proof  of  sale  of  other  liquors. 
Btate  V.  Heener,  66  Iowa,  4M. 

An  indictment  charging  in  one  count  the  keep- 
ing of  liquors  with  intent  to  sell  contrary  to  law, 
and  in  another  count  the  unlawful  sale,  is  not  bad 
tor  duplicity.    State  v.  Howorth,  70  Iowa,  167. 

An  information  charging  an  illegal  sale  with  a 

'  view  to  having  thei  permit  revoked  (Code,  1 1635)  is 

not  a  criminal  proceeding,  and  a  bond  to  supersede 

the  judgment  appealed  from  may  be  given.   State 

y.  Scbmidtz,  85  Iowa,  668. 

Unlawful  Intent  may  be  presumed  from  the  fact 
of  their  sale  in  violation  of  law.  State  v.  Sartori,  66 
Iowa,  84a 

Where  the  sale  of  intoxicating  liquors  is  a  crime 
under  tbe  Prohibitory  Law,  tbe  purchaser  is  not  a 
participant  in  the  crime,  and  he  cannot  excuse 
himself  from  testifying  as  to  such  purchases  made 
by  him,  on  the  ground  that  his  testimony  would 
tend  to  criminate  himself.  Wakeman  v.  Chambers, 
80  Iowa,  169. 

One  Id  dieted  for  a  third  offense  maybe  convicted 
of  a  first  offense.   State  v.  Gaffeny,  66  Iowa,  262. 

A  conviction  of  selling  ale,  beer  and  wine  with- 
out license  Is  not  invalidated  by  the  fact  that  the 
sale  of  ale  is  prohibited  by  state  law.  Keokuk  v. 
DresseU,  47  Iowa,  697. 

Tbe  Amendment  to  the  Oonstitudon  prohibiting 
the  sale  of  beer,  submitted  to  the  people  June  27, 
1882,  not  having  been  lawfully  adopted,  no  one 
could  be  convicted  of  a  sale  thereof,  under  Iowa 
Code,  6  4092. 

A  party,  to  justify  the  act  ot  giving  intoxicating 
liquors  to  a  minor,  must  show  that  the  order  was 
in  writing.    State  v  Coonan,  48  Iowa,  667. 

Seizure  of  Hquors, 
The  compensation  which  a  sheriff  is  entitled  to 
receive  for  executing  a  warrant  for  the  seizure  of 
Intoxicating  liquors  is  $2,— the  fee  fixed  by  Laws 
1882,  chap.  04,  S  4,  for  serving  all  warrants.  Section 
B807  stands  repealed  as  to  sheriffs,  but  remains  good 
•as  tc  constables  and  other  oflBcers.  Painter  v.  Folk 
€o.  70  Iowa,  506. 

^  L.  R.  A. 


Intoxicatmg  liquors  seized  under  proceedings 
for  their  forfeiture  are  not  subject  to  replevin. 
Fries  V.  Porch,  48  Iowa,  85L 

Judgment  lien  for  violotfon  of  IA<pior  Law. 

Tbe  Iowa  Laws  of  1862,  chap.  47, 1  8,  making  a 
judgment  for  violation  of  the  IJquor  Law  a  lien  on 
the  property  of  a  third  person,  is  const! tuUopaL 
Polk  Co.  y.  Hlerb.  37  Iowa,  861. 

Property  which  the  owner  knows  is  used  for  the 
unlawful  sale  of  liquors  is  subject  to  the  lien  of  a 
judgment  against  the  occupant  for  any  unlawful 
sale,  although  the  owner  did  not  know  of  or  con« 
sent  to  the  particular  sales  relied  on.  Wing  v. 
Benham,  78  Iowa,  17. 

To  charge  the  premises  with  the  lien  it  must  be 
shown  that  the  owner  consented  to  their  unlawful 
use.    Meyers  v.  Kirt,  67  Iowa,  421. 

To  establish  the  lien,  consent  of  the  owner  need 
not  be  shown  by  any  aifirmative  act.  Loan  v« 
Etzel.  62  Iowa,  429. 

Where  different  judgments  were  rendered  upon 
separate  trials  against  the  several  defendants, 
plaintiff  must  elect  upon  which  he  would  rely  as  a 
lien  upon  the  premlfies  where  the  sale  took  place. 
Putney  v.  O'Brien,  63  Iowa,  117. 

Tbe  lien  given  by  Iowa  Code,  t  1568,  for  fines  and 
costs  for  the  unlawful  sale  of  intoxicating  liquors, 
upon  the  property  occupied  for  that  purpose,  to 
not  defeated  by  a  conveyance  pending  a  suit  to  ei^ 
force  the  lien.    McClure  v.  Braniff,  76  Iowa,  88l 

Keeping  liquor  nuisance. 

Under  Iowa  Code,  S8 1642, 1643,  one  making  a  sale 
of  liquor  for  other  purposes  than  that  authorized 
by  his  permit  is  guilty  of  keeping  a  liquor  nuisance; 
and  the  fact  that  he  thus  sells  is  evidence  of  the  in- 
tent with  which  he  keeps  such  liquors.  State  v. 
Webber,  78  Iowa,  886. 

Where  drunkenness,  quarreling  and  breaches  of 
the  peace  are  carried  on,  though  but  once,  it  is  a 
nuisance.    State  v.  Pierce,  86  Iowa,  86. 

An  information  charging  a  defendant  with  keep* 
ing  intoidcating  liquors  "  for  the  purpose  of  sole  ** 
is  sufficient  under  Iowa  Code,  8 1542,  whio&  uses  the 
words  ''with  intent  to  aelL**  State  v.  Mohr,  68 
Iowa,  261. 

In  an  indictment  under  Code,  1 1518,  for  tbe  nui- 
sance of  selling  liquors,  it  is  not  neqpssary  to  allege 
that  it  is  the  second  offense.  State  v.  Howorth,  70 
Iowa,  157. 

Proceedings  for  seizure  of  intoxicating  liquors 
under  Iowa  Code,  S  1644.  See  Weir  ▼•  Allen,  47 
Iowa,  482. 

In  Iowa  Code,  S 1660,  providing  that  all  sales,  liens, 
pledges,  etc.,  made  on  account  of  intoxicating  liq- 
uoTs,  shall  be  void,  the  word  ''lien**  does  not  include 
tbe  lien  of  a  judgment.  Smith  v.  Loddy,  50  Iowa, 
112. 

A  fine  of  $1,000  was  held  not  excessive  for  nui- 
sance in  the  illegal  nle  of  liquors,  where  defend- 
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to  receiye  and  carry  the  packages  when  ofTered 
to  it  at  Kock  Island.  They  were  properly 
marked  and  labeled. 

McClain's  Ck>de,  ed.  1888,  g  2412. 

It  could  not  lawfully  refuse  to  carry  the 
goods^  and  no  statute  of  Iowa  could  be  relied 
on  to  justify  such  ref  usaL 

Bowman  Y.  CJacago  &N.  W,  IL  Co,  125X7.  S. 
500  (31  L.  ed.  719).  See  Hutchinson,  Carr.  §  47; 
CoUiru  V.  HiUs,  8  L.  R.  A.  110,  77  Iowa,  181. 

Having  received  and  carried  the  goods,  the 
law  conferred  upon  the  defendant  certain 
Tights  with  relation  to  them.    These  were: 

1.  A  lien  upon  them  for  their  transportation, 
and  also  for  their  storage,  if  it  was  compelled 
to  store  them. 


McClain's  Code,  ed.  1888,  §8364(2177);  Winiie 
V.  lUinois  Cent,  R.  Co,  81  Iowa,  593;  Chicago 
dt  8.  W,  B.  Co.  ▼.  Norihtoestern  Union  Packet 
Co,  88  Iowa,  377. 

2.  If  the  goods  were  unclaimed  for  six 
moDths  and  the  charges  unpaid,  it  could  sell 
them;  and,  after  reimoursiDg  itself  for  its  lien 
and  costs,  deposit  the  money  with  the  count}' 
treasurer,  through  whom  it  was  liable  eventu- 
ally to  pass  into  the  school  fund. 

McClain's  Code,  §§  3366,  8369(2178,  2182). 

It  might  and  it  became  its  duty  to  store  the 
goods  after  a  reasonable  time. 

Angle  y.  Muaissippi  4t  M,  B,  Co.  18  Iowa, 
655. 

The   law  contemplated  that  these  Hqnors, 


ants  appeared  to  have  flasrrantly  violated  the  law* 
without  much  regard  for  Its  regulations.  State  v. 
Aulman,  76  Iowa,  621. 

.AlMttemetit  of  liquor  nvi»ane€. 

Under  Iowa  Acts,  20  Gton.  Assem.  chap.  14B,  1 12, 
and  21  Gen.  Assem.  chap.  66,  U  1, 2,  a  place  where 
UqHor  has  been  Illegally  sold  may  be  abated.  El- 
wood  V.  Price,  75  Iowa,  228. 

Under  Iowa  Laws  188fl,  p.  82,  providlngr  for  the 
abatement  of  a  liquor  nuisanoe  by  the  seizure  and 
destruction  of  the  liquor  and  the  removal  of  all  ar- 
tides  used  In  the  business  on  the  premises,  when 
the  nuisance  Is  established,  the  court  should  pro- 
^de  for  Its  abatement.  MoClure  v.  Braniff,  75 
Iowa,  88. 

Owners  of  premises  which  were  fitted  up  with  a 
bar  and  other  appliances  for  the  sale  of  drinks,  and 
on  which  the  evidence  showed  that  a  saloon  nui- 
aanoe  had  been  permitted  to  exist,  will  be  enjoined 
from  maintainlngr  the  nuisance,  although  they  re- 
side in  another  place,  where  they  made  no  showing 
that  they  acted  In  good  faith  in  leasing  the  proper- 
ty.  State  V.  Douglass,  75  Iowa,  432. 

Where  the  front  room  of  defendants  building 
was  used  as  a  liquor  saloon,  but  other  portions  of 
the  building  were  occupied  by  his  family,  and  a 
back  room  was  used  for  a  kitchen  and  also  as  a 
place  for  storing  liquors,  the  back  room  was  con- 
sidered an  "appendage**  to  the  saloon.  State  v. 
Ferdg,  70  Iowa,  272. 

The  method  of  abating  nuisances  kept  In  viola- 
tion of  the  Liquor  Law,  defined  In  Laws  1880,  chap. 
^  was  properly  employed  in  cases  which  were 
pending  when  the  Statute  was  enacted,  but  not 
finally  determined  until  afterwards.  McLane  v. 
Bonn,  70  Iowa,  752. 

\  The  abatement  should  be  decreed,  although  de- 
fendant, who  had  for  years  maintained  the  nui- 
sance, discontinued  it  four  days  before  filing  his 
answer.    Half  man  y.  Spreen,  76  Iowa,  300. 

The  Iowa  statute  providing  that  evidence  of  gen- 
eral reputation  shall  be  admissible  to  prove  the  ex- 
istence of  such  nuisance,  and  for  the  allowance  of 
an  attomey*s  fee,  is  applicable  to  an  action  brought 
under  a  former  statute,  but  before  the  trial  of 
which  it  took  effect.  And  It  is  admissible  to  show 
the  amount  of  attorneys*  fees  both  In  the  state 
oourts  and  in  the  federal  courts  to  which  the  ac- 
tion was  removed.  Farley  v.  0*Malley,  77  Iowa,  53L 

The  Iowa  Act  of  1880,  providing  that  pharmacists 
alone  shall  have  the  right  to  permits  to  sell  liquors 
for  medicinal  purposes,  though  making  no  mention 
of  the  Code,  %  1526,  abrogates  a  brewer*s  right  to  sell 
by  virtue  of  a  permit  under  that  section.  State  v. 
Aulman.  76  Iowa,  624. 

A  reiristered  pharmacist,  permitted  to  sell  liquors 
for  medicinal  purposes  under  Iowa  Laws  1886,  chap. 
88,  is  guilty  of  maintaining  a  liquor  nuisance  under 
the  Gode,  %  1543,  when  he  sells  for  other  purposes. 
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State  V.  Salts,  77  Iowa,  IflB;  State  v.  Webber,  70  lo wo, 
666. 

Where  he  claimed  on  the  trial  that  the  sales  were 
made  by  his  clerk,  evidence  that  the  business  was 
conducted  under  bis  supervision,  and  was  drunk  on 
the  premises,  shows  knowledge  on  fads  part^  Bl- 
wood  V.  Price,  75  Iowa,  228. 

As  to  abatement  of  liquor  nuisanoe  In  other 
States,  see  Streeter  v.  People,  69  HI.  505;  Duke  v. 
Marston,  6  New  Eng.  Bep.  010, 64  N.  H.  608. 

In  Kansas  it  is  a  criminal,  and  not  a  dvil,  pro- 
ceeding.   State  V.  Crawford,  28  Kan.  748. 

A  decree  for  Injunction  and  the  abatement  of  a 
saloon  nuisance,  obtained  by  a  citizen  of  a  county. 
Is  a  bar  to  a  suit  by  another  citizen  of  the  same 
county  in  the  absence  of  anything  to  show  why 
such  first  decree  remains  unenforced.  See  Dicldn- 
son  V.  fiiohom  (Iowa)  6  L.  B.  A.  721  and  note. 

Bemedy  by  imjunetUm, 

A  statute  declaring  a  building  where  liquors  are 
unlawfully  sold  a  nuisance  and  allowing  it  to  t)e 
enjoined  by  a  citizen  of  the  county,  is  not  a  viola- 
tion of  the  right  of  trial  by  Jury.  Littleton  v.  IVlta, 
65  Iowa,  488. 

Laws  1884,  chap.  148,  in  providing  that  the  nui- 
sance in  a  bulldlpg  or  place  where  prohibited  liquors 
have  been  kept  or  sold  may  be  enjoined,  merely 
provides  an  additional  remedy;  and  before  a  de- 
fendant can  claim  that  he  is  about  to  be  deprived 
of  his  property  without  compensation,  he  must 
show  that  such  property  was  owned  by  him  or 
those  under  whom  he  claims,  and  that  It  was  used 
for  the  sale  of  intoxicating  liquors,  prior  to  the  en- 
actment of  the  Statute  of  1856.  MoLane  ▼.  Lelcht, 
69  Iowa,  401. 

Where  it  was  shown  to  have  been  voluntarily 
abated  before  the  commencement  of  the  action  in- 
junction will  not  He.    Eckert  v.  David,  75  Iowa,  80S. 

A  Methodist  clergyman  who  settled  in  a  town, 
under  an  appointment  by  the  bishop  for  a  year,  is 
a  citizen,  and  may  nulntaln  an  action  to  enjoin  a 
liquor  nuisance.    Fuller  v.  Mc Donnell,  75  Iowa,  220. 

An  allegation  that  the  unlawful  sale  of  liquors  is 
conducted  with  the  owner*s  permission  is  equiva- 
lent to  saying  that  it  is  done  with  his  knowledge 
and  consent;  and  a  temporary  Injunction  should  is- 
sue to  restrain  him  from  f uither  permitting  the 
use  of  his  building  for  such  a  purpose.  Gray  v. 
Stienes,  60  Iowa,  124. 

An  adjudication,  upon  Information,  that  defend- 
ant was  not  guilty  of  the  crime  of  selling  intoxica- 
ting liquors  contrary  to  law,  is  not  an  adjudication 
that  he  Is  not  maintaining  a  nuisance,  and  Is  not  a 
bar  to  proceedings  by  injunction  to  restrain  him 
from  continuing  It.  Martin  y.  Blattner,  68  Iowa, 
286. 

The  lessor  of  a  building  used  as  a  place  for  the 
unlawful  sale  of  intoxicating  liquors  becomes  an 
alder  and  abettor  In  violating  the  law.  and  he  Is  a 
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properly  marked  and  labeled,  should  be  carried 
aud  stored. 

McClaiD's  Code,  ed.  1888,  %  2412;  Lawa,  22 
Gen.  Assem.  cbap.  78,  ^7. 

If  def cDdant  was  bound  to  receive  and  carry 
the  goods,  it  was  equally  bound  to  take  care  of 
them  and  for  caniage  and  care  it  was  entitled 
to  compensation.  When  received  and  while 
being  carried  the  goods  were  lawfully  articles  of 
commerce,  and  no  legal  seizure  could  be  made 
of  them. 

See  HaU  v.  DeCuir,  95  U.  8. 488  (24  L.  ed. 
64b). 

The  articles  seized  and  condemned  were 
articles  of  interstate  commerce. 

'JTie  Vanul  Ball,  77  U.  8.  10  Wall.  565  (19 
L.  ed.  1002). 

The  goods  do  not  lose  their  interstate  com- 
merce character  because  they  are  held  by  the 
carrier  awaiting  delivery. 

See  Gloucester  Ferry  (Jo,  v.  Pennsylvania,  114 
U.  S.  203  (29  L.  ed.  161);  License  Cases,  46  U. 
B.  6  How.  575  (12  L.  ed.  256). 

These  articles  embarked  in  interstate  com- 
merce were  still  in  transitu,  so  far  as  tbe  rights 
of  t  he  consignor  were  concerned.  They  had  not 
been  delivered  to  the  connigneenorto  his  agent, 
but  were  in  the  hands  of  tUe  defendant  either  as 
carrier  or  warehouseman,  and  in  either  case 
were  still  subject  to  be  recalled  by  the  con- 
signors. 

(/Aeil  V.  Garrett,  6  Iowa,  480;  Oreve  v.  Dun- 
ham, 60  Iowa,  108. 

Mr.  J.  A.  Hajrvey,  with  Mr.  Joka  Y* 
Stone,  Attp'Oen.,  for  the  State: 

At  the  time  of  the  seizure,  the  duty  of  the 
Railroad  Company  aa  a  common  carrier  had 
terminated. 

2  Eent,Ck)m.  602;  Edwards,  Bailm.  pp.  515- 
517.  also  pp.  284-286,  295, 296.  506;  Angle  v. 
Mississippi  db  M.  R.  Co.  18  Iowa,  555. 

In  this  class  of  cases,  the  regulation  of  com- 


merce, in  the  cooatitutional  sense,  embrace*^ 
transpMortation  only. 

See  Kidd  v.  Pearson,  128  U.  S.  1  (82  L.  ed. 
846),  2  Inters.  Com.  Rep.  282. 

It  is  the  duty  of  a  common  carrier  to  har- 
monize its  regulalions  and  professions  with  the 
law 

Siate  V.  U.  8.  Exp.  Co.  70  Iowa,  271;  JlftT- 
waukM  Malt  Extract  Co.  y.  Chicago,  B.  L  db 
P.  R.  Co.  73  Iowa,  98. 

The  Statute  makes  this  whiskey  subject  to 
condemnation,  if,  at  the  time  of  seizure,  it  was 
owned  or  kept  by  anyone  for  sale  in  violatioa 
of  law. 

§1546. 

It  was  in  possession  of  the  Railroad  Company 
but  was  owned  by  either  the  consignor  or  the 
consignee.  If  by  the  former  then  it  was  con* 
traband. 

Staie  V.  XT.  8.  Exp.  Go.  70  Iowa,  271. 

If  it  was  owned  by  the  consignee  it  was  held 
for  unlawful  sale,  for  he  was  engaged  in  that 
business. 

Beck*  J.,  delivered  the  opinion  of  the 
court: 

1.  The  facts  established  by  the  undoubted 
preponderance  of  the  evidence  are  these:  Thoro 
was  shipped  from  Rock  Island,  III.,  by  tlie 
Chicago,  Rock  Island  «&  Pacific  Railway  Com- 

gany,  consigned  to  defendant  Con  Creed  en,  at 
^es  Moines,  six  packaees  of  whiskey,  in  sepa- 
rate shipments.  The  packages  contained  about 
five  gallons  each.  Two  were  shipped  on  the 
7th,  and  one  each  on  the  9th,  14th,  15th  and 
17tb  days  of  November.  Each  package  was 
received  at  the  railroad  freitrht  aepot  at  Dea 
Moines  in  two  days  after  the  date  of  its  ship- 
ment.  The  charge  on  each  package  was  34 
cents.  They  were  kept  in  the  freight  house  or 
warehouse  of  the  Company  until  taken  upon 
the  search-warrant  issued  in  this  case.    The  de- 


proper  party  to  proceedings  by  injanotion  to  re- 
strain the  unlawful  traffic  as  a  nuisance.    IMdL  . 

JXsobedience  of  inunction  a  contempt  of  courL 

The  statute  which  provided  a  fine  of  $500  for  the 
disobedience  of  an  injunction  aerainst  the  unlawful 
sale  of  intoxicating  liquors  is  not  unconstitutionaL 
Jordan  v.  Wapello  Co.  Circuit  Ct.  69  Iowa,  177. 

Where  the  selling  of  intoxicating  liquors  has  been 
enjoined,  proceedings  for  contempt  in  disobeying 
the  injunction  may  be  entitled  the  same  as  the  ac- 
tion in  which  the  injunction  was  issued.  Mander- 
scheid  v.  Plymouth  Co.  District  Ct.  60  Iowa,  240. 

Where  one  has  been  fined  for  violating  an  in- 
junction issued  under  the  Prohibitory  Liquor  Law, 
he  may,  upon  default  la  paying  the  fine,  be  impris- 
oned, under  the  general  provision  of  Code,  9  4500: 
and.  under  Laws  1884,  chap.  148,  9  12,  such  person 
cannot  avail  himself  of  the  benefits  of  Code,  9  4611. 
which  permits  a  poor  person,  after  having  been  im- 
prisoned thirty  (Uiys  for  failure  to  pay  a  fine  in  a 
criminal  case,  to  be  released  upon  giving  his  note 
for  the  amount  of  the  fine,  together  with  a  written 
schedule  of  his  property.  Hanks  v.  Workman,  60 
Iowa,  600:  Kx  parte  Tulcher,  69  Iowa,  SOa  See  Oar- 
leton  V.  &ugg,  6  L.  B.  A.  168, 149  Mass.  6fi0. 

Action  ty  wife  for  damages  for  injury  to  her  means 

of  support. 

In  an  action  by  a  wife  for  damages,  an  original 
petition  claiming  a  lien  on  the  saloon  property, 
which  did  not  state  all  the  facts  neoeosary  to  eatab- 
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lish  it,  was  held  sufficient  to  prevent  the  running  of 
the  Statute  of  Limitations;  and  an  amended  peti- 
tion after  two  years  was  good.  Myers  v.  Klrt,  08 
Iowa,  124. 

Defendant  is  only  liable  for  aU  the  damagres  to 
which  he  contributed,  even  though  it  be  difficult  to 
separate  the  damages  to  which  he  did  not  contrib- 
ute. Hugglns  V.  Kavana£rh,.fi2  Iowa,  868;  Richmond 
V.  Shickler,  67  Iowa,  488. 

The  fact  that  the  wife  has  purchased  liquor  from 
the  defendant  under  compulsion,  or  to  keep  her 
husband  at  home,  does  not  defeat  her  riirht  to  main- 
tain the  action.    Ward  v.  Thompson,  48  Iowa,  588. 

The  defendant's  knowing  the  husband  to  l)c  in  the 
habit  of  becoming  intoxicated,  and  selling  him  In- 
toxicating liquors  whUe  he  was  intoxicated,  will 
support  a  verdict  for  exemplary  damages.  Welta 
V.  Bwen,  60  Iowa,  84. 

In  an  action  for  civil  damages  for  intoxloatinif 
plaintllTs  husband,  evidence  of  sales  made  more 
than  two  years  prior  to  the  action  is  admissible  U> 
rebut  evidence  that  the  husband  had  been  a  oon« 
firmed  toper  long  years  before.  Gustai'son  v.  Wind« 
62Iowa,28L 

An  Instruction  by  which  it  was  left  to  the  Jury 
whether  plaintiff  contributed  to  the  injury  by  leU 
ting  her  husband  have  portions  of  his  wages  de> 
posited  with  her,  when  she  had  reason  to  tieticve 
that  he  would  purchase  liquors  with  the  money, 
and  that  if  she  did,  she  could  not  recover,  was  held 
proper.    Huff  v.  Aultman,  60  Iowa,  71. 

In  an  action  by  a  wife  evidence  aa  to  the  number* 
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feDdant  Cod  Creeden  had  recelvod  like  pack- 
ages of  intoxicating  liquor  prior  to  this  from 
the  Railroad  Comoany,  which  bad  been,  in  the 
same  way,  shippea  to  bim  from  places  out  of 
the  State.  The  liquors  were  seized  on  the  28d 
-day  of  Koyember.  Two  of  the  packages  bad 
been  for  fifteen  days  in  the  railroad  freight- 
house  at  Des  Bioines,  one  for  thirteen  days, 
one  for  nine  days,  one  for  eight  days,  and  one 
for  six  days.  Con  Creeden  kept  a  place  in  Des 
Moines  for  the  unlawful  sale  of  intoxicating 
liquors,  and  was  guilty  of  frequent  violation  of 
the  law  against  their  sale.  The  packages  were 
marked  with  the  word,  "Whiskey,**  and  prior 
to  the  seizure  in  this  case  like  packages  had 
been  received  for  and  delivered  to  Con  Cree- 
den, one  at  a  time,  by  the  Railroad  Company. 
2.  In  Bowman  y.  Chicago  db  N,  W.  K.  Co, 
125  U.  8.  465  [81  L.  ed.  700],  the  United  States 
Bupreme  Court  has  held  that  the  laws  of 
this  Btate  restricting  the  transportation  of  in- 
toxicating liquors  from  other  States  into  this 
Btate  are  a  regulation  of  commerce,  and  are 
therefore  in  conflict  with  the  Constitution  of 
the  United  States,  which  it  is  held  secures 
the  right  of  transportation  of  articles  of  com- 
merce from  one  State  to  another.  The  features 
of  the  Iowa  Statute  held  to  conflict  with  the 
United  States  Constitution  are  those  which 
restrict  the  right  of  common  carriers  to  trans- 
port intoxcating  liquors  into  this  State.  The 
resfriciion  upon  the  powers  and  rights  of 
carriers  is  the  point  upon  which  it  conflicts 
with  the  Constitution  of  the  United  States.  In 
BO  far  as  the  Statute  prohibits  the  keepers  of 
saloons,  restaurantn,  warehouses  or  any  other 
place,  from  keeping  intoxicating  liquors  for 
unlawful  sales,  it  does  not  contlict  with  the 
Constitution  of  the  United  States.  But,  as 
commerce  is  dependent  upon  carriers  for  trans- 
portation of  all  articles  of  trade,  their  powers 


and  rights  cannot  be  restricted.  We  think 
there  can  be  no  doubt  that  this  is  the  con-ect 
purport  of  this  decision. 

We  do  not  understand  that  the  United  States 
Supreme  Court  has  decided  in  tins  case,  or  in 
any  other,  that  intoxicating  liquors  transported 
from  another  State  may  be  sold  within  this 
State  for  uses  forbidden  by  its  laws.  Indeed, 
the  court  expressly  declares  that  the  que<:tioa 
is  not  in  the  case.  The  United  Stales  Supreme 
Court  in  many  decisions  has  held  thnt  the 
States  have  the  constitutional  right  to  forbid 
the  sale  of  intoxicating  liquors  within  their 
borders.  It  appears  that  this  controlling 
thought  has  escaped  attention  in  the  discussions 
upon  the  subject  of  the  effect  of  the  constitu- 
tional authority  of  Congress  to  regulate  com- 
merce between  the  States  upon  the  power  of  a 
Slate  to  forbid  the  sale  of  intoxicatin?  liquors 
within  its  borders  which  are  imported  from  an- 
other State.  Commerce  is  not  the  use  of  arti- 
cles of  traffic.  When  the  United  States  Con- 
stitution conferred  upon  Congress  the  power  to 
regulate  commerce  between  the  States,  it  was 
not  intended  that  provisions  should  be  made  by 
Congress  to  affect  the  use  of  the  subjects  of 
commerce.  It  surely  was  not  the  intention  that 
laws  should  be  enacted  afTecting  the  tastes, 
habits  and  wants  of  the  people,  so  as  to  increase 
the  demands  for  articles  of  traffic;  nor  could  it 
have  been  intended  that  the  governments  of  the 
States  established  by  the  people  should  be  de- 
prived of  the  power  to  repress  the  use  of  such 
articles  of  commerce  as  the  State  determines 
are  detrimental  to  the  morals,  health,  pence  and 
prosperity  of  the  people.  The  people,  by  their 
tastes,  habits,  wants  and  laws  enacted  by  them- 
selves, determine  what  articles  of  commerce 
they  will  use.  Commerce  in  the  articles  of 
traffic  thus  required  by  the  people  is  reirtilnted 
by  Congress.     If  the  use  of  certain  articles  of 


age  and  sex  of  her  children  Is  not  admissible  to  af- 
fect the  question  of  damages.  Hugging  v.  Kava- 
nagh,  tiaS  Iowa,  868;  Welch  v.  Jugenhelmer,  56  Iowa, 
IL 

But  sbe  may  show,  to  sustain  a  claim  for  exem- 
plary damages,  t)ie  number  and  age  of  ber  children, 
if  cthe  also  shows  that  defendant,  prior  to  selling  the 
liquor  to  her  hustmnd,  had  knowledge  that  she  had 
iucb  children.    Ward  v.  Thompson,  48  Iowa,  588. 

To  render  evidence  of  recoveries  from  other  par- 
ties admissible  to  reduce  damages,  it  must  be  shown 
thatsuch  other  recoveries  were  for  sales  during  the 
same  time  as  that  covered  by  the  alleged  sales  by 
defendant.    Jackson  v.  Noble,  54  Towa,  641. 

Where  a  Joint  action  is  brought  by  a  married 
woman  against  the  seller  and  the  owner  of  the 
premises,  said  owner  is  entitled  to  a  trial  by  Jury  to 
decide  whether  he  oonmnted  to  or  had  knowledge 
of  the  sale.    Loan  v.  Hiney,  53  Iowa,  80. 

In  an  action  by  a  wife  for  injury  to  her  means  of 
support,  a  Judgment  obtained  by  her  in  an  action 
against  another  party,  for  injury  thereto  accruing, 
is  admlSBible  to  show  the  actual  extent  of  the  wrong 
done  by  the  defendant.  Engleken  v.  Webber,  47 
Iowa,  568.    Compare  Bnnls  v.  Sbiley,  Id.  552. 

Pr  )of  that  the  husband  bought  liquor  of  the  de- 
fendant will  not  shift  the  burden  upon  the  latter  to 
show  that  his  liquor  did  not  cau«e  the  former  drunk- 
enness.   Maclcod  V.  Oeyer,  53  Iowa,  615. 

Proof  that  the  vendor  did  not  know  that  such 
person  was  in  the  habit  of  getting  intoxicated  con- 
stitutes no  defense.  Dudley  v.  Sautblne,  48  Iowa, 
66a 
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The  fact  that  a  husband,  when  Intoxicated,  called 
his  wife  a  prostitute  in  the  p  csenoe  of  her  ifcigh- 
bni-8,  and  threatened  to  kill  her,  was  held,  in  the 
absence  of  proof  that  his  conduct  impaired  her 
health,  not  to  constitute  a  ground  for  the  recovery 
of  actual  damages  in  her  action  aprainst  the  liquor 
seller,  and  evidence  thereof  to  be  inadmissible  as 
a  ground  of  exemplary  damages.  Calloway  v.  Lay* 
don,  47  Iowa,  456. 

Evidence  that  plaintilTs  husband  had  been  an 
habitual  drunkard  for  twenty  years  before  his 
death  was  held  incompetent  to  reduce  the  moasura 
of  damages:  but  evidence  of  his  habitual  drunken- 
ness was  properly  admitted,  on  plaintiff's  belialf, 
for  the  purpose  of  showing  that  the  sale  of  beer  to 
him  was  unlawful.    Huff  v.  Auliman,  60  Iowa,  71. 

Tn  other  States.  See  Cruee  v.  Aden,  8  L.  R.  A.  327, 
127  ni.  231;  Drockway  v.  Pattei-son  (Midi.)  1 L.  iU 
A.  708;  Jones  v.  Bates  (Neb.)  4  L.  K.  A.  4aa. 

PuTchcaem  may  recover  purchase  money. 

The  Iowa  Cbde,  8  1560,  allowing  purchasers  of  In* 
toxicating  liquor  illegally  sold  to  recover  the  pur* 
chase  money  by  action.  Is  valid.  Connolly  v.  Scarr, 
72  Iowa,  2:^3. 

A  demand  for  money  paid  for  liquors  unlawfully 
sold  must  be  made  before  an  action  therefor  is 
maintainable.    Schober  v.  Kosenfield,  75  Iowa,  455. 

An  agent  making  illegal  sales  of  liquor,  but  not 
receiving  the  purchase  price  therefor,  is  not  liable 
to  an  action  to  recover  the  amount  of  such  pay* 
menta,  under  Iowa  Code,  8 155a    Ibid. 
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commerce,  as  intoxicating  liquors,  is  forbidden 
by  the  las  es,  habits  and  laws  of  the  people,  it 
is  not  for  the  courts,  b^  judicial  interpretation 
of  tlie  Constitution  of  the  United  States,  to 
force  tbem  upon  tbe  people  ac^ainst  their 
wishes,  and  against  tbe  laws  of  their  own  en- 
actment. The  people  of  the  State,  in  their 
sovereign  capacity,  as  rulers  of  their  own  do- 
mestic affairs,  may  declare  that  intoxicating 
liquors  shall  not  be  sold  in  the  State  for  use  as 
a  beverage.  The  provision  of  the  Constitution 
of  the  United  States  in  question  cannot  nullify 
such  a  stale  law,  which  is  enacted  in  the  exer- 
cise of  full  authority.  Under  it  Congress  may 
regulate  tbe  traffic  in  such  things  until  it  comes 
to  the  point  of  their  use  as  a  beverage.  There 
the  authority  to  regulate  commerce  ceases  to 
extend  to  the  interdicted  liquors,  for  they  are 
no  longer  subjects  of  lawful  commerce. 

8.  A  carrier  is  a  servant  of  commerce,  and  is 
protected  under  constitutional  provisions  for 
the  regulation  of  commerce  in  the  discharge  of 
all  the  duties  of  a  carrier  recognized  by  the 
law.  Regulations  of  commerce  reach  him 
while  he  is  in  the  discbarge  of  duties  pertain- 
ing to  commerce.  When  he  ceases  to  be  a  car- 
rier he  is  beyond  the  protection  provided  by 
regulations  for  commerce.  If  he  ceases  to  be  a 
carrier  and  becomes  a  warehouseman,  he  can- 
not be  protected  as  a  carrier. 

Recurring  to  the  facts,  it  will  be  remembered 
that  the  liquor  in  question  bad  been  received  at 
the  place  of  destination  from  six  to  fifteen  days 
prior  to  the  seizure,  and  was  kept  in  the  rail- 
road freight  house,  or  warehouse  used  for  stor- 
ing freight  transported  or  for  transportation 
upon  the  railroad.  It  is  a  familiar  rule  of  the 
law  that  upon  the  arrival  of  freight  at  the  place 
of  destination,  and  its  deposit  in  the  carrier's 
warehouse,  his  responsibility  as  carrier  ceases. 
He  becomes,  as  to  the  freight  and  the  consign- 
or and  consignee,  a  warehouseman.  Francis 
V.  Dubuque  dt  8.  0.  B.  Co.  25  Iowa,  60;  Mohr 
V.  CMcaffo  iSb  N,  W,  B.  Go,  40  Iowa,  579;  2 
Am.  &  Eng.  Cyclop.  Law,  881;  Ang.  Carr. 
6th  ed.  ^  304,  and  cases  cited  in  notes. 

The  defendant  did  not,  therefore,  hold  tbe 
liquor  as  a  carrier,  but  as  a  warehouseman. 
As  such  he  was  the  agent  of  Con  Creeden,  the 
bailor. 

4.  But  counsel  for  defendant  say  that  the 
goods  became  impressed  with  the  character  of 
interstate  commerce,  and  retained  that  charac- 
ter after  tljey  weni  into  the  custody  of  the 
warehouseman.  In  truth  commerce,  so  far  as 
transportation  is  concerned,  ceased  to  have 
connection  with  the  liquors  when  they  ceased 
to  be  held  by  the  carrier  for  transportation. 


After  that  they  were  held  for  storage.  It  sure* 
ly  wiU  not  be  contended  that  the  storage  of 
goods  was  a  continuation  of  the  transportation. 
They  were  stored  because  the  transportatioa 
had  ceased. 

5.  It  is  made  plain  by  a  consideration  of  the 
facts  that  the  Railroad  Company  held  the 
liquors  under  special  arrangement  with  Con 
Creeden.  Six  successive  shipments  of  liquor, 
each  containing  less  than  five  gallons,  were 
held  for  from  six  to  fifteen  days  before  they 
were  seized,  and  it  had  been  the  practice  of 
the  Railroad  Company  for  some  time  before 
these  shipments  were  received  to  bold  ship- 
ments of  whiskey  in  the  same  way.  The  little 
freight  bills  of  84  cents  on  each  shipment 
were  not  paid  until  the  package  was  deliv- 
ered. Con  Creeden  did  not  present  demands 
for  the  whiskey,  but  sent  an  express  wagon  to 
^et  a  jug  at  a  time,  as  it  was  wanted  for  sale 
in  tbe  saloon  in  violation  of  law.  He  was 
a  notorious  saloon  keeper  and  violator  of  the 
law.  The  packages  were  marked  "Whiskey." 
All  the  circumstances  lead  to  the  conclusion  t  hat 
the  Railway  Company  held  the  liquor  for  Con 
Creeden  under  an  agreement  that  it  should  aid 
him  to  evade  the  law.  It  cannot,  under  these 
circumstances,  base  any  defense  upon  the  fact 
that  its  freight  charges  were  not  paid.  Had 
it  dealt  with  Con  Creeden  with  a  purpose  to 
obey  th6  law,  it  would  not  have  permitted  its 
freight  bills  to  remain  unpaid  for  so  many  days, 
and  would  not  have  permitted  its  warehouse  to 
be  used  as  a  place  where  liquors  kept  for  unlaw- 
ful sale  could  be  conveniintly  concealed  and 
protected.  In  its  attempt  thus  to  violate  the 
law,  and  to  aid  a  notorious  violator  of  the  law 
to  evade  its  provisions,  it  loses  all  claim  or 
lien  which  it  had,  either  as  a  carrier  or  ware- 
houseman, for  its  freight  bills  of  84  cents  each 
upon  each  jug  of  whiskey. 

A  violator  of  the  law  will  not  be  enabled  to 
justify  his  offenses,  and  escape  punishment 
therefor,  on  the  ground  of  rights  of  property 
or  other  rights  which  he  holds  in  things  usea 
in  the  commission  of  the  offense.  Con  Creed - 
en's  right  of  property  in  the  whiskey  cannot 
shield  him  from  the  effects  of  hi^  unlawful  acts 
in  keeping  the  whiskey  for  unlawful  sale. 
Nor  can  the  Railroad  Company,  which  was  en- 
gaged with  and  aided  him  in  the  violation  of 
the  law,  defeat  the  proceeding  and  escape  the 
judcrment  of  the  law,  on  the  ground  that  it  has 
a  lien  for  trifling  sums  upon  the  liquors  which 
it  was  keeping  in  violation  of  law.  The  fore- 
going discussion  disposes  of  all  questions  in  the 
case. 

The  judgment  of  t?ie  District  Court  is  affirmed. 


RHODE  ISLAND  SUPREME  COURT. 


John  N.  A.  GRISWOLD 

V. 

George  WEBB. 

I....R*  I*....) 

An  unlloensed  hack  driver  specially  or- 
dered for  a  steamboat  passenger  is  not  a  tres- 
passer In  going  with  his  carriage,  for  the  purpose 
of  meetdng  such  passenger,  upon  a  wharf  used 

T  L.  R.  A 


by  the  steamboat 'company  to  receive  and  dls- 
charge  all  paswngers,  aithough  the  rules  of  the 
wharf  forbid  any  but  private  carriages,  or  hack- 
ney carriages  which  are  licensed,  to  itand  upon 
fhe  wharf. 

(November  80, 1880J 

ACTION  of  trespass  qitare  clausum  ftegit  to 
recover  damages  for  the  alleged  wrongful 
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Qbibwold  y.  Webb. 
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entry  of  defend»Dt  upon  plainiifl's  wharf  for 
the  purpose  of  soliciting  passengers  as  a  hack- 
man.    Judgment  for  defendant. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs,  Francis  B.  Peckham  and  Sam- 
uel R.  Honey  for  plaintiff. 

Messrs.  William  P.  Sheffield  and  Wil- 
liam P.  Sheffield*  Jr.*  for  defendant 


J,t  delivered  the  opinion  of  the 
court: 

The  plaintiff  i/s  owner  of  Commercial  Wharf, 
in  Newport,  a  part  of  which  is  leased  to  the 
Newport  &  Wickford  Railroad  &  Steam hoat 
Company  as  a  terminus.  To  preserve  order 
upon  the  wharf,  stands  are  let  for  hackney  car- 
riages, and  the  following  rules  are  prescribed 
for  its  use: 

'*  Rules  for  Hackmen  and  Others. 

"1.  Drivers  of  hackney  carriages  shall  re- 
main on  or  near  their  carriages,  except  when 
carrving  baggage  to  or  from  them. 

"2.  No  one  shall  occupy  a  hack  stand  or 
express  stand  except  the  bcensee  or  his  em- 
ployes. 

"3.  No  hackney  carriage  or  express  wagon 
shall  stand  on  the  space  to  the  eastward  of  the 
restaurant  building,  or  on  the  roadways,  except 
on  licensed  hack  stands,  even  though  ordered 
in  advance  by  a  passenger." 

East  of  the  restaurant  building  is  a  plank 
walk  for  passengers,  and  east  of  the  walk  a 
space  is  reserved  for  private  carriages.  The 
rest  of  the  wharf  is  used  for  sidewalks,  road- 
ways, and  buildings.  The  defendant,  driver 
of  a  hackney  carriage  in  Newport,  went  to  the 
wharf  on  the  day  m  question  for  a  lady  who 
was  to  arrive  in  the  boat,  as  he  had  been  or- 
dered to  do  by  the  passenger,  or  someone  in 
her  behalf.  He  backed  his  back  as  near  as  he 
could  to  the  space  reserved  for  private  carriages, 
when  he  was  ordered  to  leave  the  wharf  by  the 
superintendent,  upon  the  ground  that  he  had 
no  right  to  be  there,  having  no  license  from 
the  owner.  The  plaintiff  claimed  that  the 
wheels  of  the  defendmt's  carriage  were  backed 
on  to  the  plank  walk,  but,  upon  all  the  testi- 
mony, we  are  not  satisfied  this  was  so,  or, 
if  so,  that  it  was  anything  more  than  accidental. 
At  any  rate  the  order  to  leave  the  wharf  was 
not  put  upon  this  ground,  but  because  he  had 
no  right  there.  Upon  receiving  the  order  to 
leave,  the  defendant  stated,  both  to  the  plain- 
tiff and  to  the  superintendent  of  the  wharf, 
that  be  bad  been  ordered  there  for  a  passenger, 
and  he  refused  to  leave.  The  plaintiff  then 
called  a  policeman,  who  moved  the  carriage  to 
another  place  in  the  roadway,  where  the  de- 
fendant remained  until  the  boat  arrived,  when 
he  took  his  passenger  and  drove  away.  The 
passenger  was  an  infirm  lady,  who  had  been 
accustomed  to  ride  with  the  defendant,  and 
one  who  was  obliged  to  use  a  stool,  which  be 
had  with  him,  to  aid  her  in  getting  into  the 
carriage.  The  plaintiff  sues  m  trespass,  apd 
the  defendant  Justifies  under  a  right  as  servant 
of  the  passenger.  The  question  is  whether  the 
defendatit  had  the  right  to  enter  and  remain 
upon  the  wharf  to  take  the  passenger,  notwith- 
standing the  rules  and  the  order  to  leave.  We 
understand  the  rules  to  forbid  an  unlicensed 
hackney  carriage  to  stand  upon  the  wharf  at 
all;  for  none  are  allowed  to  stand  in  the  road- 
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ways,  except  on  the  licensed  stands,  and  none 
are  allowed  to  occupy  a  stand  without  a  license. 
But  the  wharf  is  leased  to  a  common  carrier  of 
passengers,  with  a  provision  that  the  space  east 
of  the  restaurant  shall  be  reserved  for  the  use 
of  private  carriages  of  passengers  arriving  at 
the  wharf. 

The  question  of  right,  therefore,  is  the  same 
as  it  would  be  between  passengers  and  a  com- 
pany which  owns  its  terminus.  While  such 
ownership  carries  with  it  a  right  of  control,  in 
most  respects  the  same  as  in  private  property, 
a  railroad  station  or  steamboat  wharf  is,  to 
some  extent,  a  public  plai  e.  The  public  have 
the  right  to  come  and  go  there  for  the  purpose 
of  travel;  for  taking  and  leaving  passengers; 
and  for  other  matters  growing  out  of  the  busi 
ucss  of  the  company  as  a  common  carrier 
But  the  company  has  the  right  to  say  that  no 
business  of  any  other  character  shall  be  earned 
on  within  the  limits  of  its  property.  It  has  the 
right  to  say  that  no  one  shall  come  there  to  so- 
licit trade,  simply  because  it  may  be  convenient 
for  travelers,  and  so  to  say  that  none,  except 
those  whom  it  permits,  shall  solicit  in  the  busi- 
ness of  hacking  or  expressing.  When  notice 
of  such  prohibition  has  been  given,  the  license 
which  otherwise  might  be  implied  is  at  an  end, 
and  it  is  the  duty  of  persons  engaged  in  any 
such  business  to  heed  the  notice  and  to  retire 
from  the  premises.  Barney  v.  Oyster  Bay  <fl 
K  Steamboat  Co.  67  N.  Y.  801;  Chm,  v.  Poioer^ 
7  Met.  596. 

But,  while  this  is  so,  the  company  cannot 
deprive  a  passenger  of  the  ordinary  rights  and 
privileges  of  a  traveler,  amon^  which  is  the 
privileg[e  of  being  transported  from  the  ter- 
minus in  a  reasonably  convenient  and  usual 
way.  A  company  cannot  compel  a  passenger 
to  take  one  of  certain  carriages,  or  none  at  all; 
nor  impose  unreasonable  restrictions,  which 
will  amount  to  that.  If  a  passenger  orders  a 
carriage  to  take  him  from  the  tei minus,  such 
carriage  is,  pro  hoc  vice,  a  private  carriage,  not 
in  the  sense  that  the  passenger  has  a  special 
property  in  it,  so  as  to  be  liable  for  the  driver's 
negligence,  but  in  the  sense  that  it  is  not 
'^standing  for  hire."  Maslerson  v.  Short,  88 
How.  Pr.  481. 

The  driver  is  not  engaged  in  his  vocation  of 
soliciting  patronage,  but  is  waiting  to  take  one 
with  whom  a  contract  has  already  been  made. 
No  question  is  made  that  a  passenger  may  have 
his  own  carriage  enter  the  premises  of  a  carrier 
to  take  him  away;  but  to  say  that  one  who  is 
not  so  fortunate  as  to  own  a  carriage  shall  not 
be  allowed  to  call  the  one  he  wants,  because  it 
is  a  hackney  carriage,  would  be  a  discrimina- 
tion intolerable  in  this  country.  Yet  this  is 
really  the  plaintiff's  claim.  Every  passenger 
has  the  right,  upon  the  premises  of  the  carrier, 
to  reasonable  and  usual  facilities  for  arrival 
and  departure;  and,  so  far  as  this  includes  the 
right  to  be  taken  to  and  from  a  station  or 
wharf,  it  is  immaterial  whether  he  goes  in  a 
private  or  a  hired  carriage.  Decisions  upon 
this  question  have  not  been  numerous,  and  we 
know  of  but  one  directly  in  point,  although  in 
others  there  are  dicta  which  indicate  what  is 
understood  to  be  the  law. 

Summitt  v.  State,  8  Lea,  418,  was  a  conv^c 
tion  of  the  defendant,  a  watchman  in  a  depots 
for  assault  in  ejecting  a  hackman  therefrom 
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The  company  had  forbiddeo  hackmen  to  enter 
tlie  building.  Notwithstanding  this  rule«  the 
right  of  a  hackman  to  go  into  a  part  of  the 
^epot  to  obtain  the  baggage  of  a  passenger, 
wliose  check  he  had,  was  not  conttovened. 
Tbe  prosecutor,  having  the  check  of  a  passen- 
ger, was  in  another  part  of  the  depot;  but  it 
was  held  that  the  defendant  was  not  justified 
in  ejecting  him  altogether  from  the  station,  and 
tbe  conviction  was  sustained. 

Tobin  y.  Portland,  8.  ds  P.  R  €h,  69  Me. 
183,  was  an  action  for  damages  by  a  hackman 
who  was  injured  by  stepping  on  a  defective  plat- 
form when  leaving  a  passenger  at  the  station. 
The  court  says:  "The  hacSiman,  conveying 
|)assengcrs  to  a  railroad  depot  for  transporta- 
tion, and  aiding  them  to  alight  upon  the  plat- 
form of  the  corporation,  is  as  rightfully  upon 
the  same  as  tbe  passengers  alighting." 

In  this  case  it  was  not  claimed  that  any  roles 
had  been  violated. 

The  recent  case  of  Old  CoUmy  B.  Co,  v. 
Tripp,  147  Mass.  85,  6  New  Eng.  Rep.  866, 
was  an  action  of  trespass  against  an  expressman 
who  solicited  patronage  in  the  plaintiU's  station, 
contrary  to  its  rules.  •  W.  Alien,  «A.,  says: 
"Passengers  taking  and  leaving  the  cars  at  the 
station,  and  persons  setting  down  passengers  or 
delivering  merchandise  or  baggage  for  trans- 
portation from  the  station,  or  Taking  up  pas- 
sengers or  receiving  merchandise  that  had  been 
transported  to  the  station,  had  a  right  to  use 
the  station  buildings  and  grounds,  superior  to 
the  right  of  the  plaintiu  to  exclusive  occu- 
pancy. All  such  persons  had  business  with 
the  plaintiff,  which  it  was  bound  to  attend  to 
in  the  place  and  manner  which  it  had  provided 
for  all  who  bad  like  business  with  it." 

A  statute  of  Massachusetts  prescribes  that 
railroad  corporations  shall  give  to  all  persons 
equal  facilities  for  the  use  of  its  depot.  The 
court  held  that  this  statute  applied  only  to  tbe 
relations  between  common  carriera  and  their 
patrons,  or  those  who  had  the  right  to  use  the 
station.  It  did  not  give  the  defendant  tbe  right 
to  go  there  to  solicit  business  because  another 
had  the  right.  Bee  also  Harris  y.  Stevens,  81 
Vt.  79. 

In  Markham  y.  Brown,  8  N.  H.  523.  an  ac- 
tion of  trespass,  brought  by  an  innkeeper 
against  a  stage  driver,  the  court  says  the  de- 
fendant had  clearly  a  right  "to  go  to  the  plain- 
tiff's inn  with  travelers,  and  he  might  of  course 
lawfully  enter  it  for  the  purpose  of  leaving 
their  baggage  and  receiving  his  fare." 

Tbe  case  most  nearly  in  support  of  the 
plaintiff's  contention  of  those  we  have  seen  is 
Barker  y.  Midland  B,  Co,  18  C.  B.  46,  where 


it  was  held  that  an  omnibus  proprietor,  carry- 
ing passengers  to  and  from  a  station,  could  not 
maintain  an  action  for  a  refusal  to  allow  him  to 
drive  his  vehicle  into  the  station  yard.  As  the 
proprietor  was  not  using  or  seeking  to  use  the 
railway,  it  was  considered  that  the  company 
owed  him  no  duty.  Jervis,  Ch,  J,,  said  a  pas- 
senger would,  no  doubt,  have  a  right  of  action, 
if  unduly  obstructed,  but  a  yiolation  of  duty  to 
him  would  not  give  an  action  to  tbe  plaintiff. 
It  is  to  be  observed  that  the  recent  English  cases 
are  mainly  controlled  by  Statute  (17  and  18 
Vict.  chap.  81),  to  which  the  Massachusetts 
statute  is  similar.  They  relate  chiefly  to  the 
question  whether  a  prohibition  to  one,  to  ply 
for  passengers  within  a  station,  when  the  same 
right  is  granted  to  another,  is  an  undue  pref- 
erence, under  the  Statute.  It  is  generally 
held  that  it  is  not.  See  BeadeU  v.  Eastern 
Counties  B,  Co.2Q.  B.  N.  S.  509;  Painter  v. 
London,  B.  ds  8.  C.  R.  Co,  Id.  702;  HoU  v. 
Bigby,  27  Week.  Rep.  884. 

In  the  latter  case  it  seems  to  be  conceded  that 
one  going  bona  fide  to  meet  a  passenger 
would  not  be  guilty  of  trespass. 

In  Marriott  v.  London  db  8,  W.  B.  Co.  1  C. 
B.  N.  8.  499,  the  defendant  company  was  or- 
dered to  admit  the  complainant's  omnibus  into 
the  station  to  receive  and  set  down  passengers 
and  goods,  as  other  public  vehicles  were  ad- 
mitted. Upon  the  question  before  us,  we  do 
not  think  these  cases  are  in  conflict  with  the 
views  we  have  above  expressed. 

Tbe  case  at  bar  differs  from  Barker  v.  Mid- 
land R,  Co,,  supra,  in  this:  that  here  the backney 
driver  is  not  plaintiff,  seeking  to  recover  dam- 
ages for  the  re  vocat'on  of  a  license  to  go  upon  the 
wharf,  or  for  a  breach  of  duty  to  another,  but 
the  defendant  against  an  alleged  trespass,  who 
relied  upon  bis  right  as  servant  of  the  other  to 
justify  his  being  there.  We  think  the  justifi- 
cation is  sufficient.  It  is  substantially  given 
by  tbe  terms  of  the  lease  to  the  steamboat  com- 
pany. This  does  not  deprive  the  owner  of  the 
general  control  of  bis  wharf,  nor  interfere  with 
his  reasonable  rules  for  its  management.  It 
simply  secures  to  a  passenger  tbe  common 
privilege  of  a  passenger,  and  enables  the  hack- 
ney driver  to  shield  himself  from  an  apparent 
violation  of  the  rules  only  when  he  is  acting, 
bona  fide,  as  the  servant  of  such  passenger. 
This  qualification  guards  the  owner  from  an  in- 
cursion of  unlicensed  drivers  under  a  mere  pre- 
tense of  serving  passengers,  and  also  confines 
the  right  of  soliciting  business  on  his  premises 
to  those  whom  he  may  permit. 

We  gite  judgment  /or  t/ie  dtfendant  for  Aif 
costs. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Charles  N.  WOOD  et  al. 

V. 

Waiard  A.  BULLARD. 
(■■..Mass > 

1 .  It  seems  that  a  covenant  nnder  seal 
by  a  lifto  tenant*  having  power  to  dispose  of 
the  remainder  of  the  estate  by  will,  to  refrain 
from  disposing  of  a  portion  of  such  remainder 
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upon  oonsideraUon  that  the  will  granting  the 
power  shall  not  be  contested,  is  enf  oroeable. 

JB«  A  covenantee*  who  with  the  means  at  hand 
of  knowing  all  the  facts  accepts  his  share  of 
money  paid  by  the  covenantor  for  a  release  from 
his  obligation,  will  be  precluded  from  afterwards 
proceeding  to  enforce  ttie  covenant. 

8.  Prooeedini^  by  an  administrator  of 
a  deceased  covenantee  to  carry  out  an 
agreement  by  such  deoedaat  to  retoaae.  and  to 
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procure  the  otber  oovenantees  to  release,  tbe 
oovenantor  f rom  his  obligation,  wiU  not  estop 
him  from  eettlnff  up  an  Independent  rigrht  be- 
long'ingr  to  him  as  aoovenantee  to  enforce  the 
covenant,  if  be  has  not  ratified  or  profited  by  the 
agreement,  although  they  may  preclude  him  from 
ezercislDflr  any  right  to  enforce  the  covenant 
which  he  may  claim  through  or  on  behalf  of  the 
decedent. 

4.  The  foAst  that  distrlbatees  who  have 
received  a  portion  of  the  estate  of  a  de- 
cedent, who  contracted  to  procure  covenantees 
to  release  a  covenantor  from  his  obligation,  may 
be  called  upon  to  contribute  towards  the  dam- 
ages which  may  be  recovered  for  tbe  breach  of 
such  contract,  will  not  preclude  them  from  exer- 
cising their  right  as  covenantees  to  enforce  the 
covenant,  where  their  liability  will  in  no  event 
be  co-extensive  with  their  claim,  and  there  is  no 
means  of  determining  what  such  llabUity  will  be. 

6.   The  words  *'then  sorvlTln^t*'  1°  &  ^11 

giving  a  woman  power  to  dispose  of  an  estate  by 
will,  and,  in  case  of  her  failure  to  make  a  will, 
directing  pajrment  at  her  decease  of  one  half  the 
fund  to  testator*s  belrs-at-law  then  surviving, 
they  talcing  by  right  of  representation,  and  the 
other  half  to  the  heirs  of  such  woman  then  sur- 
viving, they  taking  by  right  of  representation, 
refer  to  the  time  or  tbe  death  of  the  woman  and 
give  tbe  lialf  of  the  fund  to  tbe  persons  who  at 
that  time  are  testator^  beirs-at-law* 

(Aprtl  1, 189a) 

ON  report  from  the  Supreme  Judicial  Court 
for  Middlesex  County  (Holmes,  J.)  for  the 
opinion  of  tbe  full  court  of  a  suit  brought  to 
compel  the  specific  performance  of  an  agree- 
ment not  to  dispose  of  certain  property  by 
will.  Decree  in  favor  of  two  plaintiffs  ana 
against  the  others. 

The  fact-s  sufficiently  appear  in  the  opinion. 

MtS'^s,  Robert  M.  Morse*  Jr.*  Thomas 
H.  Armstrong  and  WUllam  E.  JeweU* 
for  plaintiffs: 

The  evidence  as  to  the  receipt  of  the  money 
by  plaintiffs  was  not  sufficient  to  create  an  es- 
toppel. 

c>ee  Andrews^,  Lyon,  11  Allen,  849;  Howard 
▼.  Hvdson,  2  £1.  &  Bl.  110;  Pickard  v.  Sears, 
6  AdL  &  El.  469;  Freeman  v.  Cooke,  2  Exch. 
663;  Twmer  v.  Coffln,  12  Allen,  401;  Carrol  v. 
MancJiesfer  db  L,  R,  G),  111  Mass.  1:  Tyler  v. 
Odd  Felloips  Mut.  BelirfAsso.  5  New  Eng.  Rep. 
191,  145  Mass.  134;  Audenried  y.  Betteley,  5 
Allen,  882;  Plummer  v.  Lord,  9  Allen,  455; 
Lanqdon  v.  Doud,  10  Allen,  488;  Peaslee  v. 
Peaslee,  6  New  Ensr.  Rep.  571,  147  Mass.  171; 
Plymouth  V.  Wareham,  126  Mass.  475;  ffanra- 
han  V.  (yReiUy,  102  Mass.  201;  Brigham  v. 
Fayerteeather,  8  New  Eng.  Rep.  759, 144  Mass. 

4a 

The  adGlnistrators  of  an  Insane  intestate  can- 
not ratify  a  contract  made  by  him,  although 
the  other  party  cannot  be  restored  to  tbe  same 
position  as  before. 

Norton  y.  Norton,  6  Cush.  624;  Valpy  y.  Bea, 
180  Mass.  884;  Brigham  v,  Fayertoeather,  supra; 
Mciton  y.  Camroux,  2  Exch.  487. 

Mr.  Samuel  Hoar*  for  defendant: 

When  a  person  who  is  non  compos  mentis, 
but  apparently  of  sound  mind,  enters  into  a 
oon tract  that  is  fair  and  reasonable,  with  a  per- 
son who  is  ignorant  of  bis  incapacity  and  who 
takes  no  adyantage  of  his  infirmity,  and  the 
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contract  has  been  fully  performed  so  that  the 
insane  party  has  had  the  full  benefit  thereof, 
and  the  circumstances  are  such  that  tbe  parties 
cannot  be  put  in  statu  quo,  such  a  contract 
cannot  be  rescinded  by  the  lunatic  himself  if 
he  becomes  of  sound  mind  nor  by  his  legal  rep* 
resentatives. 

Molton  y.  Camroux,  2  Exch.  489;  Beavan  y. 
McDonnell,  9  Exch.  309;  Niell  y.  Morley,  9  Ves. 
Jr.  478;  Loor^is  y.  Spencer,  2  Paige,  153;  New 
York  Mut.  L.  Ins.  Co.  y.  Hunt.  79  N.  Y.  541; 
Johnson  Y.  S^ne,  85  Hun,  880;  Riley  y.  Albany 
Sav.  Bank,  86  Hun,  518;  Young  y.  Stevens,  48 
N.  H.  138;  Scanlan  y.  Cobb,  85  111.  296;  BeaU 
V.  8ee,  10  Pa.  56;  Lancaster  Co,  Nat.  Bank  v. 
Moore,  78  Pa.  407;  Behrens  y.  McKeneie,  28 
Iowa,  883;  Abbott  y.  Creal,  66  Iowa,  175;  Al- 
exander y.  Haskins,  68  Iowa,  78;  Brodrib  y. 
Brodrib,  56  Cal.  663;  Wilder  y.  Weakley,  84 
Ind.  181;  Fay  y.  Burditt,  81  Ind.  435;  Physio- 
Medical  College  y.  WiUdnson,  6  West.  Rep. 
585,  108  Ind.  814;  Hopson  y.  Boyd,  6  B.  Mon* 
296;  Rusk  y.  Fenton,  14  Bush,  490;  Qribben  y. 
Maxwell,  84  Ean.  8;  Shoulters  y.  Allen,  51 
Mich.  529;  Chew  y.  Baltimore  Bank,  14  Md. 
299;  Yauger  y.  Skinner,  14  N.  J.  Eq.  389; 
Eaton  y.  Eaton,  87  N.  J.  L.  108;  Matthiessen 
y.  McMahon,  88  N.  J.  L.  686;  Ooflrr  y.  HoUiday. 
5  Ired.  Eq.  (N.C.)  167;  Riggan  y.  Green,  80  N. 
C.  236;  Eneking  y.  Simmons,  28  Wis.  272; 
Lincoln  y.  Buekmaster,  82  Vt.  652. 

The  administratrix  ratified  the  release,  and 
said  release  and  the  coyenant  therein  are  bind- 
ing. 

Allis  y.  BiUings,  6  Met  415;  Arnold  y.  Rich- 
mond Iron  Works,  1  Gray,  484. 

Abigail  W.  Smith,  took  no  interest  in  the 
property,  under  the  provisions  of  the  will  ber- 
ceuse she  was  not  an  "heir-at-law  then  surviy- 
ing;"  that  is,  living  at  the  time  of  the  death  of 
Caroline  A  Wood. 

Denny  y.  Kettle.  185  Mass.  188:  Coveny  y. 
McLaughlin,  2  L.  K.  A  448, 148  Mass.  576. 

Hence  the  children  of  Abigail  W.  Smith,  the 
plaintiffs,  Mrs.  Moor  and  (jbarles  W.  Smith, 
took  no  interest  in  the  propert^r  of  Caleb  Wood 
by  descent  or  devise  from  their  mother,  Mrs. 
Smith,  and  they  took  no  interest  in  the  prop- 
erty under  the  provisions  of  the  will;  because 
they  were  not  ''heirs-at-law"  of  said  Caleb 
Wood. 

Abbott  y.  Bradstreet,  8  Allen.  587;  Dove  y. 
Torr,  128  Mass.  88:  Whall  y.  Converse,  5  New 
Eng.  Rep.  823,  146  Mass.-845. 

C.  Alien*  J,,  delivered  the  opinion  of  the 

court: 

In  August,  1877,  Caleb  Wood  died  childless, 
leaving  a  widow,  Caroline  A  Wood,  and  a  will 
wherein  he  devised  the  residue  of  bis  estate  to 
a  trustee,  in  trust,  to  invest  the  same  and  pay 
over  to  her  such  sums  or  parts  thereof  as  she 
might  from  time  to  time  desire,  and  upon  her 
decease  to  dispose  of  tbe  trust  fund  then  rema  n* 
ing  IS  she  mi^ht  by  her  will  direct;  and  in  case 
she  should  fail  to  make  a  will,  then  to  pay  at 
her  decease  one  half  of  said  trust  fund  to  his 
beirs-at-law  then  surviving,  they  taking  by 
right  of  representation,  and  one  half  to  the 
beirs-at-law  of  his  wife  then  surviving,  they 
taking  by  right  of  representation. 

His  heirs-at-law  at  the  time  of  bis  death  [be- 
sides his  widow,  who  was  a  statutory  heir] 
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were  as  follows:  (1)  a  brother,  Charles;  (2) 
four  child  I  eu  of  a  deceased  brother,  Eliphalet; 
(8)  three  children  of  a  deceased  brother,  Ly- 
man; (4)  a  sister,  Abigail  W.  Smith. 

As  some  of  the  hcirs-at-law  of  the  testator 
bad  been  thinking  of  contesting  the  probate  of 
the  will,  his  widow  on  the  24th  of  September, 
1877,  entered  into  an  agreement  under  seal  with 
the  heirs,  wherein  she  covenanted  that  within 
two  months  from  the  probate  of  the  will  she 
would  pHj  over  to  the  said  Abigail  W.  Smith 
the  sum  of  $5,000,  and  "that  I  will  not  make 
any  tent  amen  tary  disposition  of  the  trust  fund 
created  under  said  will  and  remaining  at  my 
decease,  that  shall  prevent  one  half  of  the  said 
trust  fund  remaining  at  my  decease  from  de- 
acendintr  to  the  said  heirs  or  their  legal  repre- 
sentatives exactly  as  it  would  descend  to  said 
heirs  by  the  terms  of  said  will,  should  I  make 
no  will,  and  that  I  will  do  no  act  which  will 
prevent  one  half  of  such  trust  fund  as  shaU  re- 
main in  the  hands  of  the  trustee  at  my  decease 
from  going  to  the  said  heirs." 

The  will  was  accordingly  proved  and  al- 
lowed, and  the  $5,000  duly  paid  to  Mrs  Smith. 

It  is  conceded  that  this  agreement  by  its 
terms  did  not  have  the  effect  to  prevent  Mrs. 
Wood  from  calling  upon  the  trustee  to  pay  to 
her  the  whole  of  JLe  trust  property  in  her  life 
time,  and  that  if  the  property  had  been  thus  paid 
over  to  her  in  pursuance  of  such  a  request  it 
would  have  become  her  own,  and  that  she 
might  have  disposed  of  it  as  she  pleased.  The 
agreement  merely  precluded  her  from  making 
a  testanientarv  disposition  of  the  trust  ftmd. 

On  the  10th  of  April,  1879,  Charles  Wood, 
the  testator's  brother,  entered  into  an  agree- 
ment under  seal  with  the  testator's  widow,  re- 
citing the  above-mentioned  agreement,  and 
that  she  was  dissatisfied  therewith  and  claimed 
it  to  be  illegal;  wherefore,  in  consideration  of 
$7,000  paid  to  him  by  her,  "  he  does  thereby 
cancel,  annul  and  forever  discharge  and  re- 
lease said  contract,  and  he  covenants  and  agrees 
with  her  and  her  heirs  and  executors  to  pro- 
tect her  from  said  contract,  and  that  no  claim 
against  her  or  her  estate  shall  be  made  under 
the  same  by  any  person,  and  that  no  objection 
shall  be  made  on  account  of  said  contract  to 
any  will  she  had  made  or  may  make.  And  he 
further  covenants  that  he  will  procure  from 
the  heirs  of  Caleb  Wood  named  in  said  con- 
tract a  release  to  said  Caroline  of  said  contract 
and  all  rights  imder  the  same."  The  former 
agreement  was  accordingly  surrendered  to  her 
by  Charles  Wood,  in  whose  possession  it 
■eems  to  have  been,  and  was  canceled. 

On  the  16th  of  December,  1886,  Mrs.  Wood 
died,  leaving  a  will,  wherein  she  disposed  of 
all  of  the  property  in  the  hands  of  the  trustee, 
which  then  amounted  to  about  $260,000,  away 
from  the  iieirs  of  her  husband.  Charles  Wood 
had  already  died  December  11,  1884,  intestate, 
childless,  unmarried,  having  procured  formal 
releases  from  three  only  out  of  four  of  Elipha- 
let Wood's  children,  dated  February  2,  1880. 
Mrs.  Smith  died  before  the  death  of  Charles 
Wood,  leaving  two  adult  children. 

The  four  children  of  Eliphalet,  the  three 
children  of  Ljman,  and  the  two  children  of 
Mrs.  Smith  [these  all  being  also  the  heirs- at- 
law  of  Charles  Wood],  now  bring  this  bill  in 
equity  seeking  to  enforce  the  agreement  of 
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Mrs.  Wood  that  she  would  not  make  any  testa- 
mentary disposition  of  the  trust  fund  created 
under  her  husband's  will.  The  defenses  are, 
the  release  and  agreement  given  by  Charleft 
Wood,  the  formal  releases  given  by  three  of 
Eliphalet's  children,  the  acceptance  by  others 
of  the  plaintiffs  of  the  money  paid  by  Mrs. 
Wood  for  the  release  and  agreement  by  Charles, 
under  circumstances  constituting  an  estoppel 
or  an  accord  and  satisfaction,  and  the  death  of 
Mrs.  Smith  before  that  of  Mrs.  Wood,  which 
it  is  contended  had  the  effect  to  cut  off  any 
claim  on  the  part  of  her  two  children.  The 
plaintiffs'  replication  alleges  that  the  release  of 
Charles  Wood  was  given  when  he  was  of  un- 
sound mind,  and  this  question  was  submitted 
to  a  jury,  who  disagreed. 

As  to  the  three  children  of  Eliphalet  who 
signed  formal  releases  to  Mrs.  Wood,  it  is  con- 
cealed that  no  claim  can  now  be  maintained  in 
their  behalf,  and  that  they  are  to  be  treated  aa 
out  of  the  case. 

As  to  the  fourth  child  of  Eliphalet,  Mrs. 
Minor,  and  the  three  children  of  Lyman  Wood, 
their  claim  is  cut  off  by  their  acceptance  of 
$1,000  each,  as  an  accora  and  satisfaction.  It 
is  conceded  that  each  one  of  them  received 
from  the  administrators  of  the  estate  of  Charles 
Wood  a  sum  suflScient,  when  taken  with  cer- 
tain payments  made  to  Lyman's  three  children, 
by  Charles  Wood  himself  in  his  lifetime,  to 
make  up  $1,000  with  interest  from  the  time 
when  Mrs.  Wood  paid  the  $7,000  to  Charles 
Wood.  The  testimony  and  circumstances 
show  clearly  that  they  received  the  sums,  not 
as  gifts  from  Mrs  Wood,  but  on  a  considera- 
tion connected  with  the  compromise  agreement 
which  she  had  given  with  reference  to  the  al- 
lowance of  her  husband's  will.  She  had  al- 
ready paid  all  the  money  called  for  by  thai 
agreement,  namely  the  $5,000,  to  Mrs.  Smith, 
and  after  having  done  so  she  had  paid  $7,000 
more  to  Charles  of  which  he  had  in  his  life- 
time paid  certain  portions  to  some  of  these 
children.  A  question  had  arisen  early  in  re- 
spect to  the  purpose  of  Mrs.  Wood  in  paying 
this  money,  and  her  letter  to  Mrs.  Minor,  datea 
August  9,  1879,  showing  that  it  was  intended 
for  the  children  of  Eliphalet  and  Lyman,  had 
,  been  exhibited  to  several  if  not  to  all  of  those 
children,  immediatelv  after  the  death  of 
Charles;  all  of  these  children  were  in  consulta- 
tion together  in  Worcester  in  December,  1884, 
with  a  common  purpose  to  get  this  money. 
Three  of  them,  being  children  of  Eliphalet* 
had  signed  formal  releases  to  Mrs.  Wood  in 
the  lifetime  of  Charles.  They  all  demanded 
and  obtained  from  the  administrators  of 
Charles  the  payment  of  such  sums  as  made  up 
the  sum  of  $1,000  to  each,  with  interest  The 
ciugc:estion  in  the  argument  that  they  took  it  as 
a  gift  from  Mrs.  Wood  cannot  be  entertained 
for  a  moment.  Without  going  minutely  inta 
the  'details  of  the  testimonv,  we  are  satisfied 
from  reading  it  that  they  all  then  knew  of  the 
agreement  which  she  had  made,  and  knew  that 
Charles  Wood  had  received  this  money  from 
her  upon  some  bargain  or  understanding  refer- 
ring to  her  agreement,  and  that  they  either 
knew  all  the  particulars  of  that  bargain  or  at 
any  rate  had  all  the  information  in  respect  to  it 
which  they  cared  to  have.  If  any  particulars 
were  wanting,  it  was  because  they  shut  their 
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eyes  and  turned  away  their  ears.  Under  these 
drcntnstances.  their  taking  steps  to  enforce  the 
payment  of  the  money  to  them  hy  Charles 
Wood's  administrators  and  their  acceptance  of 
it  constitute  a'  virtual  adoption  by  them  of  the 
bar&ram  upon  which  he  obtained  the  money 
from  her,  so  far  at  least  as  to  preclude  them 
from  enforcing  her  ori^nal  asreement.  It 
was  equivalent  to  saymg,  "Whatever  he 
promised  as  to  our  giving  up  that  agieement,  we 
adopt  it"  KeUey  v.  Ncwburypori  A  A.  Horse  R. 
Co.  141  Mnss.  496,  499,  2  ^ew  Eng.  Rep.  888. 

It  remains  to  be  considered  whether  the  bill 
can  be  maintained  in  behalf  of  the  two  children 
of  Mrs.  Smith;  one  of  whom  is  Mrs.  Aioor, 
who  is  also  one  of  the  administrators  of  the 
estate  of  Charles  Wood,  and  the  other  is 
Charles  W.  Smith. 

In  respect  to  Mrs.  Moor,  it  is  contended  that 
her  claim  is  cut  off  by  reason  of  her  transac- 
tions above  referred  to  in  which  she,  as  an  ad- 
ministrator of  the  estate  of  Charles  Wood,  took 
port.  It  is  contended,  and  the  justice  before 
whom  the  case  was  heard  found  as  a  fact 
[subject,  however,  to  the  question  of  law 
whether  administrators  of  an  insane  intestate 
could  so  ratify],  that  the  administrators  of 
Charles  Wood  have  ratified  the  release  by  him 
to  Mrs.  Wood,  and  the  transaction  in  relation 
to  it.  This  ratification  is  certainly  so  far  ef- 
fectual as  to  cut  off  any  claim  by  the  adminis- 
trators or  representatives  of  Charles  Wood, 
under  the  ajrreement  of  Mrs.  Wood.  Charles 
Wood  executed  a  formal  release  of  said  con- 
tract, and  if  this  was  invalid  by  reason  of  his 
insanity  the  ratification  makes  It  good  to  this 
extent  at  least.  The  claim  of  Mrs.  Moor,  how- 
ever, does  not  rest  upon  her  rights  as  an  heir 
of  Charles  Wood,  but  upon  her  rights  as 
daughter  of  Abigail  W  Smith,  who  was  a 
sister  of  the  testator. 

It  is  not  easy  to  see  in  what  way  her  individ- 
ual claim  under  Mrs.  Wood's  agreement  is 
affected  by  her  acts  as  administratrix  of  Charles 
Wood.  Let  it  be  assumed  that  her  ratification, 
as  administratrix,  of  the  release  and  covenants 
of  Charles  Wood  to  Mrs.  Wood  was  full  and 
valid,  both  in  fact  and  in  law;  the  effect  of 
this  is  only  to  give  to  that  instrument  the  same 
force  which  it  would  have  had  if  its  validity 
had  never  been  questioned.  It  makes  the  in- 
strument valid  and  effectual  as  an  instrument 
signed  and  sealed  by  Charles  Wood;  but  it 
does  not  affect  the  rights  of  Mrs.  Moor  as  an 
individual  except  so  w  as  she  might  claim  un- 
der Charles  Wood.  In  executing  that  instru- 
ment, Charles  Wood  did  not  act  nor  assume  to 
act  as  the  agent  of  Mrs.  Smith,  the  mother  of 
Mrs.  Moor;  out  in  consideration  of  $7,000  paid 
to  him  he  covenanted  with  Mrs.  Wood  that  he 
would  procure  from  the  heirs  of  Caleb  Wood 
a  release  to  her  of  her  contract.  If  that  in- 
strument was  valid  at  the  time  of  its  execution, 
or  if  it  was  made  valid  by  being  ratified  after- 
wards, it  did  not  cut  off  the  claim  of  any  heir 
of  Caleb  Wood  under  Mrs.  Wood's  agreement, 
except  of  Charles  Wood  himself,  unless  some- 
thing further  should  be  done  by  which  their 
rights  would  be  affected.  As  tu  three  children 
01  Eliphalet,  something  further  was  done,  and 
the^  executed  a  formal  release,  by  which  their 
claim  is  cut  off.  As  to  the  fourth  child  of 
Eliphalet  and  the  three  children  of  Lyman, 
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something  further  was  done,  and  their  claim  is 
cut  off  by  their  acceptance  of  money  as  shown 
above.  But  as  to  Mrs.  Moor,  she  has  received 
no  money,  and  has  signed  no  release,  and  her 
acts  in  a  representative  capacity  as  administra* 
trix  of  Charles  Wood  may  affect  his  estate  and 
the  rights  of  those  claiming  under  him,  but  do 
not  affect  her  rights  as  daughter  of  Mrs.  Smith, 
unless  she  was  odled  upon,  by  reason  of  what 
was  going  on,  to  make  it  known  to  Mrs.  Wood 
that  she  as  an  individual  did  not  intend  to  re- 
lease any  claim  she  might  have  under  Mrs. 
Wood's  compromise  agreement.  If  she  had  a 
valid  right  to  hold  Mrs.  Wood  to  that  agree- 
ment, that  right  still  continues,  unless  she  is 
estopped  to  enforce  it.  The  justice  before 
whom  the  cause  was  heard  found  that  she  was 
thus  estopped  by  her  conduct  in  paying  over 
the  money,  as  administratrix  of  Charles  Wood, 
and  he  mentions  no  other  ground  on  which 
the  estoppel  rests.  We  are  not  able  to  adopt 
this  conclusion.  If  Charles  Wood  himself  had 
paid  over  the  $7,000  to  the  children  of  Eliphalet 
and  Lyman,  and  had  taken  their  receipts,  and 
if  Mrs.  Moor  had  stood  by  and  assented  to  such 
an  application  of  the  money,  the  necessary  ele- 
ments of  an  estoppel  upon  her  would  still  be 
wanting.  Mrs.  Wood  did  not  Intend  that  any 
of  the  money  should  go  to  Mrs.  Smith.  Charles 
Wood  in  his  lifetime  paid  nothing  to  her,  or  to 
her  children.  It  must  be  assumed  that  Mrs. 
Wood  knew  that  she  was  bound  to  Mrs  Smith, 
as  well  as  to  the  other  heirs  of  her  husband, 
and  that  a  release  from  her  was  to  be  procured 
by  Charles  Wood.  Now  if  Mrs.  Moor  had 
done  anything  with  a  design  to  mislead  Mrs. 
Wood  into  the  belief  that  she  gave  up  any  claim 
she  might  have  as  a  daughter  of  Mrs.  Smith, 
and  if  Mrs.  Wood  had  in  fact  been  misled  to 
her  injury  and  had  acted  or  omitted  to  act  in 
consequence  thereof,  then  Mrs.  Moor  would 
be  estopped.  But  we  do  not  find  these  essen- 
tial elements  of  an  estoppel  in  what  Mrs.  Moor 
did  as  administratrix  of  Charles  Wood.  When 
Charles  Wood  took  Mrs,  Wood's  money,  and 
executed  his  release  and  agreement,  and  sur- 
rendered her  own  agreement  to  her,  Mrs.  Wood 
may  have  jumped  to  the  conclusion  that  every- 
thing had  been  done  that  needed  to  be  done,  in 
order  to  enable  her  to  dispose  of  the  trust 
property  without  a  violation  of  her  agreement. 
But  we  find  nothing  to  show  that  she  was  mis- 
led into  this  conclusion  by  any  act  of  Mrs. 
Moor  which  was  intended  to  produce  that  re- 
sult. Mrs. Moor  did  nothing  actively,  so  far  as 
appears,  except  to  pay  over  the  money  which 
she  held  as  administratrix  of  Charles  Wood. 
She  did  nothing  passively  except  to  omit  to 
make  U  known  to  Mrs.  Wood  that  she  did  not 
intend  lo  give  up  any  claim  which  she  herself 
might  have  as  an  individual.  Was  she  called 
upon  to  do  this  ?  Mrs.  Wood  apparently  was 
not  there  at  the  time  the  money  was  paid  over 
by  Mrs.  Moor,  or  the  consultations  had. 

It  does  not  appear  even  that  Mrs.  Moor  was 
afterwards  in  any  communication  with  Mrs. 
Wood.  It  rests  upon  the  party  setting  up  an 
estoppel  to  show  the  grounds  on  which  it  rests. 
The  circumstances  disclosed  in  the  report,  and 
In  that  portion  of  the  testimony  which  is  laid 
before  us,  fall  short  of  creating  an  estoppel  up- 
on Mrs.  Moor.  Tyler  v.  Odd  Fellows  Mut.  i&- 
li^AMto,  145  Mass.  184,  188,  6  New  Eng.  Rep. 
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101 ;  Bragg  T.  Bo9t(m  A  W.  B.  Co,  ^  Allen, 
64. 

It  is  further  cooteDded  in  behalf  of  the  de- 
fendants that  neither  Mrs.  Moor  nor  Charles 
W.  Smith  can  maintain  their  claim  under  Mrs. 
Wood's  agreement,  because  if  the  agreement  of 
Charles  Wood  to  procure  releases  from  all  of 
Cali'b  Wood's  heirs  was  ratified,  then  the  ad- 
ministrators of  Charles  would  be  bound  to 
make  that  agreement  good,  and  since  his  estate 
has  l)een  mostly  distributed,  his  heirs-at-law, 
including  these  plaintiffs,  who  have  received 
the  same,  would  also  in  like  manner  be  bound; 
and  that,  therefore,  if  these  plaintiffs  prevail 
in  this  suit  against  the  estate  of  Mrs.  wood, 
they  will  become  liable  to  that  estate  in  another 
suit  and  therefore  to  prevent  circuity  of  action 
this  Fuit  should  be  dismissed.  This  objection^ 
however,  cannot  prevail,  for  two  reasons.  In 
the  first  place,  if  the  executor  of  Mrs.  Wood 
fihould  have  any  claim,  by  reason  of  being  held 
responsible  upon  Mrs.  Wood's  agreement,  it 
vould  be  primal  ily  against  the  estate  of  Charles 
Wood,  as  represented  by  the  administrators, 
or,  if  that  should  prove  insufficient  by  reason 
of  their  having  distributed  it  in  great  part,  then 
the  claim,  if  any  is  enforceable,  would  not  be 
limited  to  Mrs.  Moor  and  Charles  W.  Smith, 
but  would  be  against  all  of  the  distributees. 
In  either  case,  the  liability,  indirect  or  direct, 
of  Mrs.  Moor  and  Charles' W.  Smith  would  not 
be  co-extensive  with  their  claims  against  the 
estate  of  Mrs.  Wood,  and  at  the  most  their 
claims  should  be  defeated  only  to  the  extent  of 
their  subsequent  liability  to  that  estate.  In 
the  second  place,  that  suosequent  liability  can- 
not be  ascertained  in  the  present  suit.  The 
administrators  of  Charles  Wood  have  still  some 
property  of  his  estate  in  their  hands,  and  have 
not  settled  their  accounts,  and  it  cannot  now 
be  determined  how  much  property  they  have, 
or  whether  it  would  be  sufiicient  to  resix)nd  to 
any  claim  in  favor  of  the  executor  of  Mrs. 
Wood.  Moreover,  it  cannot  now  be  deter- 
mined what  damages,  if  any,  her  executor 
would  be  entitled  to  recover  bj  reason  of 
Charles  Wood's  failure  to  fulfill  his  agreement. 
That  question  has  not  been  discussed,  nor  have 
facts  been  ascertained  or  reported  with  a  view 
to  its  proper  determination.  At  the  present 
time,  we  need  go  no  further  than  to  say  that 
the  determination  of  that  question  in  the  pres- 
ent suit  is  impracticable. 

Finally,  it  is  contended  by  the  defendants 
that  the  death  of  Mrs.  Smith  after  .the  death  of 
Caleb  Wood,  the  testator,  and  before  the  death 
of  Mrs.  Wood,  has  the  effect  to  exclude  her 
children  from  any  benefit  under  the  provision 
of  Caleb  Wood's  will.  That  provision  is,  that 
if  Mrs.  Wood  should  fail  to  make  a  will,  then 
at  her  decease  the  trustee  should  pay  one  half 
of  said  trust  fund  to  the  testator's  heirs  aMaw 
then  survivinsr,  they  taking  by  right  of  repre- 
sentation. The  argument  is  that,  at  the  testa- 
tor's decease,  Mrs.  Smith  was  an  heir-at-Uw, 
and  her  children  were  not;  that  his  heirs-at-law 
must  be  ascertained  at  the  lime  of  his  death; 
and  that  she,  being  an  heir-at-law  at  the  time 
of  his  death,  lost  the  right  which  she  would 
otlierwise  have  had  by  reason  of  not  surviving 
until  Mrs.  Wood's  death.  This  question  has 
not  been  discussed  by  the  plaintiffs. 

There  are  very  many  cases  where  testament- 
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ary  language  has  been  constraed,  bearing  some 
resemblance  to  that  used  by  the  testator;  but 
singularly  enough  after  some  little  examination 
no  one  has  been  found  by  ua  where  a  remain- 
der over  was  limited  to  the  testator's  heirs-at> 
law  theu  surviving.  Where  there  is  a  limita- 
tion over  to  a  class  designated  as  the  testator's 
heirs  at-law,  or  his  next  of  kin,  it  is  usual  to 
hold  that  this  class  should  be  ascertained  at  the 
time  of  the  testator's  death,  unless  there  is 
something  to  be  found  in  the  will  showing  a 
contrary  intention;  and  this  for  two  principal 
reasons,  namely,  that  the  law  leans  rather  to 
vested  remainders,  and  that  ordinarily  in  such 
cases  it  appears  that,  after  making  the  special 
and  earlier  provisions  for  the  disposition  of  his 
property,  the  testator  does  not  care  to  follow 
the  property  further,  but  is  content  to  let  the 
law  take  its  course,  and  the  final  devise  to  hia 
heirs-at-law  means  that  at  that  stage  he  will  let 
it  go  as  intestate  property.  It  will  not  be  prof> 
itable  to  go  over  many  authorities  in  detail, 
because  the  reasoning  is  often  very  refined  and 
subtle  and  involves  a  consideration  of  minute 
differences  of  language,  and  the  final  deter- 
mination of  each  case  must  after  all  depend 
upon  the  intention  to  be  gathered  from  all  of 
the  language  used  by  the  particular  testator 
whose  will  is  before  the  court. 

In  the  present  case,  we  have  come  to  the  con- 
clusion that  the  limitation  over  to  the  testator^s 
heira  at-law  then  surviving  must  mean,  to  those 

Cersons  then  surviving  who  at  that  time  would 
e  his  heirs-at-law;  that  is  to  say,  that  his  heirs- 
at-law  must  be  ascertained  at  the  time  of  his 
wife's  death,  as  if  he  had  lived  till  then.  The 
reasons  in  favor  of  this  conclusion  are  as  fol- 
lows: 

The  gift  was  only  to  heirs  atrlaw  then  surviy* 
ing.  There  was  no  gift  to  any  heir  at-law  ex- 
cept to  heirsat-law  surviving  at  the  time  fixed. 
It  was  necessarily  wholly  uncertain  who  would 
fall  within  that  class.  It  was  indeed  possi)>le 
that  all  of  those  persons  who  were  heirs  at  law 
at  tbe  testator's  death  might  die  before  the  time 
would  come  for  this  gift  to  take  effect.  The 
remainder  was  contingent.  It  was  not  like  a 
gift  over  to  several  persons  named  or  clearly 
defined  with  a  provision  that  if  one  or  more 
should  die  the  survivors  should  take.  In  such 
rase  it  has  been  considered  that  the  remainder 
is  vested,  but  determinable  upon  the  happen- 
ing of  a  contingency.  Blancha/rd  v.  Blauchr 
ard,  1  Allen,  223;  QibbeM  v.  QibbeM,  HO  Masa. 
105,  1  New  Eng.  Rep.  98. 

In  the  present  case,  the  language  excludes 
everybody  not  living  at  the  time  of  Mrs.  Wood's 
death,  and  the  interest  devised  was  necessarily 
only  a  contingent  remainder.  Colby  y.  Dun^ 
can,  139  Mass.  898. 

Moreover,  it  cannot  be  said  in  the  present 
case  that  if  the  testator's  wife  were  to  die  with- 
out leaving  a  will  he  was  content  to  let  the  law 
take  its  course  with  the  trust  fund,  because  he 
expressed  a  wish  antagonistic  to  such  a  result 
and  gave  his  property,  not  to  his  heirs-at-law, 
at  the  time  of  his  death,  but  to  his  heirs-at- 
law  surviving  at  the  death  of  his  wife.  He 
was  not  willing  that  it  should  at  that  stage  go 
as  intestate  property,  but  undertook  to  control 
the  devolution  of  it.  The  two  main  reasons, 
therefore,  which  have  usually  influenced  courts 
to  refer  the  asoertainment  of  the  hehrs-at-law  to 
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the  time  of  tbe  testator's  death  fail  in  this  case. 
Ascertaining  Uiem  at  that  time  might  lead  to 
intestacy,  in  case  all  those  persons  who  were 
then  heirs-at-law  should  die  before  Mrs.  Wood; 
or,  in  case  a  part  only  of  tbem  should  die,  it 
would  lead  to  great  inequalities  among  the  dif- 
ferent branches  of  bis  relatiyes.  No  reason  is 
apparent  why  he  should  wish  to  discriminate 
against  any  branch  of  tbe  family.  Tbe  use  of 
the  words  "they  taking  by  right  of  representap 
tion"  shows  no  discrimination  was  intended 
against  tbe  children  of  bis  deceased  brothers 
Eliphalet  and  Lyman.  No  reason  is  apparent 
why  he  should  wish  to  discriminate  against  tbe 
children  of  his  sister.  The  words  "tbey  tak- 
ing by  right  of  representation/'  though  not  of 
themselves  decisive,  nevertheless  appear  to  fur- 
nish some  indication  that  he  meant  to  have  bis 
heirs  ascertained  at  the  time  of  his  wife's  deatb, 
and  to  exclude  none  of  those  who  at  that  lime 
would  be  bis  heirs.  The  fact  that  the  other 
half  of  tbe  trust  fund  was  given  to  his  wife's 
heirs-at-law  tben  surviving,  tbe  language  being 
similar  in  both  cases,  tends  to  support  the  same 
▼lew,  since  her  beirs  could  not  be  ascertained 
till  that  time.  Tbe  words  "to  my  heirs-at-law 
then  surviving"  seem  to  imply  tbat  tbe  testa- 
tor assumes  tbat  there  must  necessarily  be  a 
class  of  this  character  tben  in  existence,  so  that 
his  will  would  be  effective  to  control  tbe  dis- 
position of  tbe  property.  Entering  as  far  as 
possible  into  tbe  feelings  and  wishes  of  the  tes- 
tator at  tbe  time  of  making  his  will,  it  seems 
on  the  whole  to  be  satisfactorily  certain  tbat, 
in  the  event  contemplated,  he  meant  to  give 
the  one  half  of  the  trust  fund  in  equal  propor- 
tions, having  regard  to  the  right  of  representa- 
tion, to  those  persons  then  living  who  at  tbat 
time  would  be  his  heirs-atlaw.  This  gives  a 
fuller  and  broader  and  more  natural  meaning 
to  his  words,  and  seems  to  be  more  consistent 
with  his  general  purposes. 

The  case  of  Dcie  v.  Torr,  128  Mass.  88,  seems 
at  first  sif^bt  to  go  somewhat  in  a  different  di- 
rection from  that  above  expressed.  In  tbat 
case  the  words  were,  after  the  time  fixed,  "  tbe 
estate  herein  devised  shall  descend  to  those  per- 
floni  who  may  then  be  entitled  to  take  tbe  same 


as  my  heirs."  The  court  held  that  they  meant 
tbat,  at  that  stage,  the  law  should  take  its 
course,  and  tbe  estate  sco  to  tbe  testator's  heirs, 
as  if  he  had  made  no  fiirther  disposition;  tbat 
tbis  view  was  fortified  by  tbe  use  of  tbe  word 
'^descend,"  which  ordinarily  denotes  tbe  vest- 
ing of  tbe  estate  by  operation  of  law  immedi- 
ately upon  the  death  of  the  ancestor;  that  the 
word  "surviving"  was  not  superadded;  and 
tbat  tbe  word  "then"  was  inserted,  not  by  waj 
of  description  of  tbe  persons  who  are  to  take^ 
but  bv  way  of  defining  the  time  when  they 
should  come  into  tbe  enioymeot  of  that  wbich 
was  devised  to  tbem.  The  case  in  reality  there- 
fore was  quite  different  from  tbe  present. 

In  Whail  V.  Convene,  146  Mass.  845,  5  New 
Eng.  Rep.  828,  there  was  nothing  to  take  the 
•case  out  of  the  ^neral  rule  that  ordinarily  a 
devise  of  a  remainder  to  heirs  shows  an  intent 
at  tbat  sta^e  to  let  the  property  go  according  U> 
law.  And  there  is  no  occasion  to  do  more 
than  merely  mention  a  few  other  similar  cases 
in  tbis  State.  Jdinot  v.  EarrU,  182  Mass.  528; 
Abbott  V.  Bradstreet,  8  Allen,  587;  Minot  ▼. 
Tappan,  122  Mass.  685;  Ohildi  ▼.  BusteU,  11 
Met.  16. 

Tbe  following  cases  tend  more  or  less  to  sup- 
port tbe  conclusion  we  have  reached  upon  the 
construction  of  the  will:  Fargo  v.  Miller,  150 
Mass.  225;  Knowlton  y.  Safulereon,  141  Mass. 
828,  2  New  Eng.  Rep.  100;  Sears  ▼.  Bussell,  8 
Gray,  86,  94,  97;  WJtarton  v.  Barker,  4  Kay  & 
J.  488,  which  is  often  cited,  and  nowhere  ques- 
tioned; Sturge  v.  QreatWeetem B,  Co.  L.  R.  19 
Cb.  Div.  444;  CUnoee  v.  Billiard,  L.  R  4  Ch. 
Div.  418;  LoTig  v.  BlaekaU,  8  Ves.  Jr.  486;  Fin- 
der y.  Finder,  28  Beav.  44;  Be  Morley'e  TrueU, 
25  Week.  Rep.  825;  Travie  v.  TayUyr,  12  Jur. 
N.  8.  791;  Beeeant  v.  NobU,  2  Jur.  N.  S.  461; 
Doe  y.  Frost,  8  Bam.  &  Aid.  646;  Briden  v. 
Hewlett,  2  Myl.  &  E.  90;  Butler  v.  Bushnell,  8 
Myl.  &  EL  282;  Clapton  v.  Bulmer,  5  MyL  & 
Or.  108. 

The  result  is  that  the  bill  should  be  dismissed 
as  to  all  of  the  plaintiiTs  except  Mrs.  Moor  and 
Charles  W.  Smith,  and  that  these  two  plain- 
tiffs are  entitled  to  a  decree  in  their  favor. 

Ordered  accordingly. 


MICmGAN  SUPREME  COURT. 


James  A.  RANDALL,  Appt,, 

t. 

EVENING  NEWS  ASSOCIATION  et  al. 

(....Hloh.....) 

1.  A  pablieatlcm  containing  imputa- 
tions that  a  memher  of  the  Lefirislature  went 
there  solely  for  the  purpose  of  passing  a  bill  to 
enrioh  himself  and  his  coparrnera  In  a  certain 
scheme,  and  that  he  had  used  both  liquor  and 
money  to  procure  votes  therefor  from  other 
members,  is  libelous. 

2*  A  picture  whieh  is  a  caricature  of  a 

member  of  the  Legislature  standing  on  a  plat- 
form which  rests  upon  bottles,  one  of  which  is 
marked  ^*  Rye  **  with  a  cask  marked  **  Gin  **  with 
faucet  all  ready  for  opening  upon  the  plattorm, 
on  which  cask  his  right  foot  rests  while  hJs  left 
band  is  pressed  against  his  heart,  and  his  right 
hand  extended  holds  a  bag  marked  ^$t**  when 
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printed  in  connection  with  a  publication  whfob 
charges  his  corruption  in  procuring  the  passage 
of  a  bill,  means  tbat  liquor  and  money  were  used 
by  him  in  procuring  its  passage  and  constitutea 
a  libel  if  the  implied  charges  are  not  true. 

8.  The  inducement  is  sufficient  in  a  dec- 
laration to  recover  damages  for  the  publication 
of  an  alleged  libel  oonsisting  of  imputations  that 
a  certain  member  of  the  Legislature  was  guilty 
of  corrupt  motives  and  practices  in  Introducing 
and  procuriDg  tbe  passage  of  a  certain  bill,  where 
It  shows  that  plalntifT  was  a  member  of  tbe  Leg- 
islature, and  was  the  introducer  of  such  bill,  and 
was  the  person  referred  to  in  the  publication. 

4*  No  innuendo  is  needed  in  pleading  a 
libel  if  the  meaning  of  the  publication  Is  plain. 

CJaniiaiy  ^  1890.) 

ERROR  to  the   Circuit  Court  for  Wayne 
CouDtjr  to  review  a  Judgment  sustainmg 


See  also  20  L.  R.  A.  533;  21  L.  R.   A.  493;  47  L.  R.  A.  223. 
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« demtiTrer  to  the  declaration  in  an  action  to 
fecover  dama^rea  for  the  publication  of  an  al- 
leged libel.    Beoersed. 

The  facts  are  fully  stated  in  the  opinion. 

Menrs.  Henry  C.  Wisner  and  iidwin  F. 
Conely,  with  Mr,  John  J.  Speed*  for 
plaintiff,  appellant: 

It  is  not  essential  that  the  articles  should 
impute  "a  legal  crime,  or  any  legal  or  moral 
offense,  or  legal  or  moral  turpituoe." 

Boot  V.  Kinff,  7  Cow.  61S,  4  Wend.  114;  8ol- 
terton  v.  Pet&non,  64  Wis.  200. 

Tbe  charge  that  the  conduct  of  Mr.  Randall 
in  accepting  the  office  of  representative,  and 
in  office,  was  inspired  and  governed  solely  by 
sordid  and  selfish  motives,  is  libelous. 

See  opinion  of  Parke,  B,,  in  ParmiterY.Ootip' 
land,  6  Mees.  &  W.  108;  Curtis  v.  Mus9tf,  6 
Gray,  261. 

Bv  statute,  the  giving  of  a  bribe,  or  attempt- 
ing by  any  other  corrupt  means  to  control  or 
inSuence  the  giving  of  votes  by  members  of 
the  Legislature,  is  a  criminal  offense  (How. 
Btat.  §%^  88,  89,  9241),  and  to  falsely  and  ma- 
liciously publish  that  one  had  given  a  bribe  to 
a  member  of  the  Legislature  to  secure  the  pas- 
sage of  a  bill  is  libelous. 

WiUon  V.  Noonan,  28  Wis.  106. 

The  publication  was  sufl^ciently  clear  and 
explicit,  and  no  innuendo  was  needed  to  ex- 
plain the  words  or  point  their  application. 

Bathrick  v.  Detroit  Fost  A  IHbune  Co.  60 
Mich.  640. 

Messrs,  Dickinoon*  Thnrber  Ss  Steven- 
son for  defendants,  appellees. 

Morse»  J.,  delivered  the  opinion  of  the 

court: 

The  plaintiff  commenced  a  suit  in  a  plea  of 
trespass  on  the  case  for  libel  against  the  de- 
fendants in  the  Wayne  Circuit  Court.  His 
declaration  averred  that  he  was  and  is  a  ffood, 
true,  honest,  just  and  faithful  citizen  of  this 
State,  and  as  such  had  always  behaved  and 
conducted  himself;  that  at  the  time  of  the 
printing  and  publication  of  the  articles  of 
which  he  complains  he  was  a  member  of  the 
Legislature  of  the  State  of  Michigan,  from  the 
City  of  Detroit,  being  such  member  from  the 
2d  day  of  January,  1889,  up  to  the  present 
time:  that  ss  sucli  member  he  hath  at  all  times 
conducted  himself  as  a  good,  honest  and  faith- 
ful official,  and  hath  'executed  and  performed 
his  duties  as  such  representative  in  an  honest 
and  conscientious  manner,  and  for  the  best  in- 
terests of  the  State,  and  of  the  constituency 
represented  by  him,  and  that  he  has  never  been 
guilty,  or,  until  the  time  of  the  publication  of 
these  articles  by  the  defendants,  been  suspected 
to  have  been  guilty,  of  the  offenses  and  mis- 
conduct hereinafter  mentioned  to  have  been 
charged  and  imputed  to  him;  that  the  said 
plainiiff,  as  a  member  of  the  said  House  of 
Keprcsentatives,  at  the  session  thereof,  which 
bc^an  on  the  first  Wednesday  of  January, 
1889,  did  introduce  a  bill  in  said  House,  enti- 
tled "A  Bill  to  Empower  the  Common  Coun- 
cil of  the  City  of  Detroit  to  Borrow  Money  for 
tbe  Purpose  of  Improving  the  Boulevard," 
and  which  said  bill  was  duly  passed  by  said 
House,  and  on  the  7tb  day  of  May,  1889, 
passed  by  the  Senate;  and  said  bill  is  the  same 
Dili  referred  to  in  the  publication  by  the  said 
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defendants  as  hereinafter  mentioned;  and  that 
the  said  defendants,  contriving,  and  wickedly 
and  maliciously  intending,  to  mjure  the  said 
plaintiff  in  his  good  name,  fame  and  credit, 
and  to  bring  him  into  public  scandal,  disre- 
pute, ridicule  and  disgrace  with  and  among  his 
neighbors,  and  other  good  and  worthy  citizens 
of  this  State,  and  to  cause  it  to  be  believed  by 
them  that  he,  the  said  plaintiff,  had  been  guilty 
of  the  several  acts  of  misconduct  and  offense 
hereinafter  mentioned  to  have  been  imputed  to 
him,  heretofore,  to  wit,  on  the  8th  day  of  May, 
1889,  at  Detroit,  in  said  County  of  Wayne, 
falsely,  wickedly  and  maliciously  did  compose, 
print  and  publish,  and  cause  and  procure  to 
be  published,  in  a  certain  newspaper,  known 
and  styled  "The  Evening  News,*' and  of  which 
numerous  copies,  to  wit,  of  the  number  of 
40,000,  are  circulated  in  said  city,  county  and 
State,  the  words  following,  to' wit,  and  the 
picture  hereinafter  delineated,  to  wit: 

A  Obbat  Viotort— What  NibxtT 

Kep.  Randall  is  receiving  congratulations  on 
every  hand  over  his  success  in  inducing  the 
Michigan  Legislature  to  pass  a  bill  designed  to 
ennch  a  few  speculators  at  the  general  expense 
of  the  City  of  Detroit.  The  next  move  of  the 
speculators  will  be  to  corrupt  the  caucuses  of 
both  parties,  and  bribe  and  bulldoze  a  sufl^cient 
number  of  the  common  council  and  board  of 
estimates  to  vote  to  issue  the  bonds.  This  is 
somewhat  of  a  job,  but  it  will  be  cheaper  than 
allowing  the  people  to  vote  on  the  bonding 
question  direct.  If  the  $600,000  wanted  now 
was  all  that  would  be  required,  the  question 
might  arise  whether  it  was  worth  fighting;  but 
1500,000  is  only  the  entering  wedge  of  a  de- 
mand that  will  not  stop  short  of  |2.600,000, 
even  if  it  does  then.  And  all  to  enrich  a  few 
men  who  have  grabbed  a  street  and  are  deter- 
mined that  other  people's  money  shall  make 
them  wealthy.  However, Tbe  News  can  staud 
it  a  great  deal  better  than  the  nuilority  of  citi- 
zens, who  roust  foot  the  bills.  We  therefore 
loin  the  others  who  are  congratulating  Mr. 
Randall  on  his  victory  over  the  solid  opposition 
of  his  fellow  citizens.  There  probably  never 
was  so  signal  a  victory  against  such  great  odds 
in  the  history  of  Michigan  legislation.  Here 
was  a  measure  proposea  avowedly  in  the  per- 
sonal interests  of  its  introducer  and  his  part- 
ners. He  made  no  secret  of  it.  He  told  his 
fellow  members  very  plainly  from  the  start  that 
he  did  not  go  to  iJansing  to  waste  his  time  in 
the  public  service.  He  went  there  for  this  bill, 
and  this  bill  alone;  and  he  represented  himself 
and  his  copartners  in  the  deal,  who,  like  him- 
self, had  pecuniary  interests  in  the  measure. 
The  bill  was  denounced  by  the  mayor,  de- 
nounced by  the  common  council,  denounced 
by  the  board  of  estimates,  denounced  bv  5,000 
petitioners;  and  Mr.  Bandall  candidly  ac- 
knowledged before  the  senate  committee  that 
if  it  were  submitted  to  the  popular  vote  of  De- 
troit it  would  be  overwhelmed  bv  an  adverse 
majority.  Furthermore,  the  majority  of  De- 
troit's representatives  at  Lansing  opposed  it, 
and  still  further,  tbe  bill  was  one  which  con- 
cerned Detroit  alone,  and  which  in  no  way  af- 
fected the  Slate  outside  of  Detroit.  Here  was 
a  situation  which  might  well  appall  the  strong- 
eat  heart    But  it  had  no  terror  for  the  boule* 
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warder's  gslL  When  the  Legislature  was  care- 
fully sized  up,  it  was  found  to  be  the  smnllest, 
cheapest,  rottenest  body  that  ever  assembled  in 
Lansing.  The  premonitory  symptoms  of  a  de- 
sire to  steal  somelbing  manifested  themselves 
from  the  beginning.  Scarcely  a  day  passed 
that  some  measure  was  not  introduced  contain 
ing  promises  of  boodle,  or  that  the  Legislature 
^id  not  resolve  upon  some  expedition  or  junket, 
for  which  the  members  voted  themselves  extra 
pay  or  allowance.  Nothing  was  too  small  for 
them  to  despise,  nothing  too  large  for  them  to 
grasp  at  Twenty-five  per  cent  of  the  whole 
gang  openly  announcecf  themselves  by  words 
or  acts  10  be  paid  attorneys  of  outside  interests, 
«nd  most  of  the  remainder  of  them  waited 
around  for  these  attorneys  to  share  their  fees. 
All  who  have  been  to  Lansing  this  winter,  and 
including  even  the  lobbyists,  confess  that  the 
present  Legislature  is  the  rottenest  and  cheapest 
thai  ever  gathered  at  the  capitol.  One  thing 
has  conspicuously  appeared  from  a  very  earl  v 
date  in  the  session.    The  Legislature  of  Michi- 

Sn  has  learned  the  trick,  long  practiced  in  the 
^iature  of  New  York,  of  looking  upon  the 
metropolis  of  the  State  as  a  victim  fatted  for 
the  sacrifice.  In  both  States  the  State  Legis- 
lature is  overwhelmingly  Republican,  while 
the  metropolis  is  overwhelmingly  Democratic. 
At  Albany  the  metropolis  is  robbed  and  pil- 
laged by  special  legislation.  Detroit  has  always 
b^n  treated  with  just  as  little  conscience  by 
the  Republican  legislature  at  Lansing,  but 
never  imtil  the  present  winter  did  it  dawn  upon 
the  rural  legislative  mind  that  she  would  afford 
fat  pickings  for  the  rural  le^slative  pocket. 
Mr.  Randall  materially  assisted  in  impressing 
the  rural  legislator  wUh  this  lesson,  by  assur- 
ing him  that  the  city  was  governed  by  Demo- 
<^atic  rascals,  and  populated  chiefly  by  Demo- 
cratic thieves,  knaves,  rumsellers  and  rum 
drinkers,  meanwhile  keeping  open  house,  and 
dealing  out  free  rum  himself  to  the  thirsty 
granger  law-maker.  In  all  these  considerations 
the  rustic  not  only  found  argument  for  appro- 
priating Detroit's  money  to  his  own  use, 
through  the  medium  of  those  who  expect  to 
recover  it,  and  a  hundred  times  more,  from 
the  taxpayers,  but  also  found  a  salve  for  his 
hypocrisy,  for  he  dearly  loves  to  find  a  moral 
reason  for  his  thefts.  With  such  a  body  every- 
thing was  possible,  particularly  when  |500,000 
was  at  stake.  But  what  shall  the  people  of 
Detroit  say  to  the  Republican  party,  which, 
through  the  Legislature  it  controls,  becomes 
responsible  for  this  infamous  treatment  of  the 
great  city?  And  what  shall  the  common  peo- 
ple of  the  whole  State  say,  who  are  in  sympathy 
with  the  robbed  toilers  of  the  city?  They  and 
their  fellows  have  been  robbed  and  pillaged  by 
the  authority  of  the  Republican  party,  in  the 
name  of  the  Republican  party;  their  petitions 
and  protests  have  been  spat  upon,  and  their 
spokesmen  branded  in  the  open  Senate  as  an- 
archists and  incendiaries, — all  because  Detroit 
gives  a  Democratic  majority.  Detroit  is,  in 
short,  ofilcially  informed  by  the  Republican 
Legisture  that  so  long  as  she  votes  the  Demo- 
cratic ticket  she  will  not  be  allowed  to  govern 
herself;  she  will  be  ignored  in  every  measure, 
concerning  her  dearest  interests;  her  represen- 
tatives will  be  snubbed,  and  only  those  who  go 
•out  to  Lansing  to  rob  her  will  be  respected  or 
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listened  to;  a  Junto  of  state  appointed,  and  Ir- 
responsible police  commissioners  will  be  sus- 
tained and  supported  in  oppressing  and  al)U8- 
ing  her  law-abiding  cilizens,  while  tbev  allow 
thieves  and  murderers  to  escape;  and  every 
rascal  who  makes  his  way  to  I^ansing  with  a 
scheme  to  thrust  bis  arm  into  her  treasury 
shall  have  his  way  if  he  brings  along  money 
enough  to  pay  for  it. 

Tub  Boulbyard  PLAna 

They  are  to  get  $100,000  in  bonds  issued 
this  year.— Aid.  Lauder  outlines  them,  and 
says  the  council  and  board  of  estimates  will  be 
"converted"  very  soon.  Can  they  be  "influ- 
enced" as  easily  as  the  Legislature? 

The  boulevard  heelers  are  in  high  glee  to- 
day over  the  slick  way  that  Representative 
Randall  worked  his  bonding  bill  through  the 
Legislature.  1  hey  don't  know  yet  Just  what 
the  next  more  will  be,  but  they  feel  sure  that 
by  proper  manipulation  some  of  the  bonds  will 
be  m  shape  so  they  can  get  their  hands  on  them 
before  many  moons.  Aid.  Lauder  came  out 
openly  this  noon,  and  offered  to  bet  a  silk  hat 
that  $100,000  worth  of  the  bonds  would  be  is- 
sued this  year,  and  he  wanted  to  bet  another 
hat  that  the  present  board  of  aldermen  would 
vote  for  the  bonds  by  a  good  majority.  He 
made  the  offer  to  a  crowd  near  the  Russell 
House,  but,  as  everybody  present  knew  how 
easily  the  boulevarders  tied  strings  to  the  rural 
legislators,  which  enabled  them  to  make  the  r. 
1.  dance  every  time  the  string  was  pulled,  no- 
body took  up  the  bet.  "I  tell  you,"  said  the 
alderman,  "the  council  and  the  board  of  esti- 
mates, too,  are  for  the  boulevard  by  a  good 
majority.  I  have  not  counted  noses  yet,  but  I 
ana  others  have  talked  to  a  good  many,  and 
know  how  they  stand.  They  will  give  us  what 
we  want.  Hear  what  I  tell  you  now."  A  by- 
stander, who  surmised  that  the  boulevarders 
might  attempt  to  corrupt  the  aldermen  as  they 
corrupted  the  rural  legislators,  asked  Aid.  Lau- 
der what  it  was  that  would  make  the  council 
go  back  on  their  position  of  two  months  ago, 
when  they  voted  three  to  one  against  issuing 
any  boulevard  bonds.  "They  didn't  under- 
stand the  needs  of  the  boulevard  then,"  he  an- 
swered; "but  they  are  getting  better  posted  on 
it  now.  They  see  that  all  the  money  from  the 
bonds  will  be  paid  to  the  workingmen.  Oh,  I 
tell  you  we  will  get  the  $100,000  soon."  The 
alderman  is  certainly  candid,  and,  as  he  is  in  a 
position  to  speak  for  the  boulevard,  his  talk 
would  seem  to  settle  the  fact  beyond  dispute 
that  the  boulevarders,  instead  of  waiting  till 
next  fall  to  elect  enough  aldermen  to  carry  out 
their  schemes,  will  try  to  work  the  present 
council.  Their  success  in  corrupting  the  rural 
legislators  has  encouraged  them  to  try  the  same 
inHuences  on  the  aldermen.  But,  fortunately 
for  the  taxpayers,  the  people  can  reach  the  cor- 
rupt aldermen  when  they  come  up  for  election, 
which  they  cannot  do  with  the  corrupt  legisla- 
tor from  Oshkosh  or  Podunk.  The  commis- 
sioners which  the  boulevarders  named  in  the 
Park  and  Boulevard  Consolidation  Bill,  and 
who  they  expected  would  lay  out  an  extrava- 

fant  plan  for  boulevard  improvements,  will 
ave  a  short  lease  of  office.  Mayor  Pridgeon 
said  to-day  that  under  a  decision  of  the  supreme 
court  the  Legislature  has  no  right  to  appoint 
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a  permanent  mtknldpal  board  of  Detroit,  the 
impointment  of  which  is  vested  in  the  mayor. 
The  commissioners  named  in  the  bill  may  serve 
for  a  short  time,  but  the  mayor  will  appoint  a 
park  and  boulevard  board  very  soon  after  he  has 
oeen  officially  notified  that  the  law  is  in  force. 

The  picture  cannot  well  be  reproduced  here, 
but  it  was  a  caricature  of  Mr.  Randall  stand- 
ine  upon  a  platform,  supported  at  each  comer, 
and  restin/r  upon  bottles,  one  of  which  was 
marked  *'R^e."  Upon  the  platform  was  a  cask 
marked  "Gin,"  with  faucet  all  ready  for  open- 
ing. Mr.  Randall's  right  foot  rested  upon  this 
caak.  Bia  left  hnnd  was  pressed  against  his 
heart,  and  his  right  arm  was  ezlended,  and 
clasped  in  his  right  hand  was  a  bag  marked 
"$.  Above  the  picture  was  the  following 
beading: 

Thb  Bottlkyard  Kapolbon. 
(In  the  course  of  his  remarks  in  the  Legisla- 
ture yesterday  Mr.  Randal]  stated  that  within 
five  yeara  the  grateful  citizens  of  Detroit  would 
erect  a  monument  in  his  honor.  The  News 
submits  the  following  design:) 

Beneath  the  picture  were  three  verses  of 
rhyme,  which  cut  no  particular  figure,  as  Mr. 
Randall  does  not  complain  of  them. 

The  declaration  proceeds:  "Meaning  by  the 
said  publication  to  impute  to  the  plaintiff  that 
he  bad  been  cuilty  of  cross  misconduct  in  the 
discharge  of  his  official  duties,  and  had  acted 
as  such  member  of  the  House  of  Representa- 
tives in  a  manner  which  was  improper,  unjus- 
tifiable and  discreditable  to  him,  in  this,  among 
other  things,  in  said  publication  imputed,  to 
wit,  that  he  bad,  for  bad  and  corrupt  motives, 
induced  the  Legislature  to  pass  a  bill  designed 
to  enrich  a  certain  number  of  persons  at  the  ex- 
pense of  the  City  of  Detroit;  and  in  this,  to 
wit,  that,  as  a  member  of.  said  Legislature,  he 
had  accepted  and  received  bribes,  and  was  cor- 
rupted thereby  in  his  official  action  in  respect  to 
bills  pending  in  or  passed  by  the  said  House  of 
Representatives,  and  in  this,  to  wit,  that  he  had, 
by  the  giving  a  bribe,  or  by  other  corrupt 
means,  influenced  or  controlled  the  giving  of 
▼otes  by  members  of  said  Legislature, — by 
means  of  the  committing  of  which  said  griev- 
ances, by  the  said  defendants  as  aforesaid,  be, 
the  said  plaintiff,  hath  been  and  is  greatly  in- 
jured in  his  said  good  name,  fame  and  credit, 
and  brought  into  public  scandal,  infamy  and 
disgrace  with  and  amongst  all  his  neighbors 
and  other  good  and  worthy  citizens  of  this 
Btate.  And  the  said  plaintiff  hath  been  and  is 
by  means  of  the  premises  otherwise  greatly  in- 
jured, to  wit,  at  the  place  aforesaid.  Ana  for 
that,  whereas,  the  said  plaintiff  was  always  re- 
puted to  be  a  person  of  good  fame  and  credit, 
and  bad  deservedly  obtained  the  good  opinion, 
and  enjoyed  the  respect  and  confidence,  of  all 
his  neighbors,  and  all  other  persons  to  whom 
he  was  known,  yet  the  said  defendants,  well 
knowing  the  premises,  and  contriving,  and 
wickedly  and  maliciously  Intending,  to  injure 
the  said  plaintiff  in  said  good  fame  and  credit, 
and  to  bring  him  into  public  scandal,  ridicule 
and  disgrace,  on,  to  wit,  the  8th  day  of  May, 
1889,  did  publish,  and  cause  and  procure  to  be 
published,  of  and  concerning  the  said  plaintiff 
a  certain  false,  scandalous,  malicious  and  de- 
famatory libel  in  a  certain  newspaper  known  as 
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'The  Evening  News/  and  of  a  laree  circniatiovi 
in  said  county  and, State,  and  oi  which  said 
libel  the  following  is  a  copy.  [Here  follows 
matter  set  out  above.]  That  plaintiff  avers 
that  he  is  the  'Mr.  Randall'  mentioned  in  and 
referred  to  by  said  libel,  published  as  aforesaid, 
by  means  whereof  he,  the  said  plaintiff,  hath 
been  and  is  greatly  injured  in  said  good  fame 
and  credit,  and  brought  into  public  scandal, 
ridicule,  infamy  and  disgrace,  and  be  hath  suf- 
fered much  annoyance,  and  incurred  public 
odium  and  contempt,  and  hath  otherwise  been 
greatly  injured,  to  wit,  at  the  county  and  State 
aforesaid,  to  the  damage  of  the  said  plaintiff  of 
$100,000,  and  therefore  he  brings  suit." 

To  this  declaration  the  defendants  demurred, 
assigning  the  following  causes:  "(1)  That  the 
articles,  words  and  picture  set  out  therein  are 
not  libelous  or  defamatory,  and  actionable,  as 
charged  in  said  declaration.  (2)  That  they  do 
not  in  their  ordinary  signification  and  meaning 
impute  to  the  plaintiff  any  legal  crime,  or  any 
legal  or  moral  offense,  or  legal  or  moral  turpi- 
tude, and  no  such  signification  is  charged  in 
the  second  count.  (8)  Because  there  are  no 
matters  of  inducement  or  extrinsic  facts  set  up 
in  said  declaration  to  warrant  an  extension  of 
the  meaning  of  the  alleged  libelous  words  and 
pictures  beyond  what  they  naturally  imply. 
(4)  Because  the  alleged  matter  of  inducement 
or  extrinsic  facts  set  up  in  said  declaration  are 
not  supported  by  any  warranted  innuendo  suf- 
ficient with  such  inducement  to  give  plaintiff 
a  right  of  action.  (5)  Because  the  alleged 
libelous  words  and  pictures  complained  of  are 
incapable  of  the  meaning  attached  to  them  by 
the  averments  contained  in  said  declaration. 
(6)  Because  it  does  not  appear  by  said  declara- 
tion that  the  picture  set  up  in  said  declaration 
was  publishea  or  connected  with  any  of  the 
published  words  or  articles  appearing  complete 
within  themselves,  whereby  the  alleged  reflec- 
tion upon  the  character  of  members  of  the 
Legislature  generally  are  applied  to  or  directed 
at  the  plaintiff.  (7)  Because  in  the  second 
count  of  said  declaration  no  time  of  the  publi- 
cation is  alleged,  and  because  there  is  no  innu- 
endo sufficient  with  the  inducement  to  give  the 
said  plaintiff  a  right  of  action  under  said  count. 
(8)  Because  the  declaration  is  in  other  respecta 
uncertain,  informal  and  insufficient." 

This  demurrer  was  sustained  by  the  court 
below. 

The  plaintiff  claims,  as  it  will  be  seen  from 
his  declaration,  that  these  articles  and  the  pic- 
ture impute  to  him,. among  other  things,  these 
three  things:  first,  that  he  had,  for  bad  and 
corrupt  motives,  induced  the  Legislature  to- 
pass  a  bill  designed  to  enrich  a  certain  number 
of  persons  at  the  expense  of  the  City  of  Detroit; 
second,  that  he,  as  a  member  of  theLegislature, 
had  accepted  and  received  bribes,  and  was  cor- 
rupted thereby  in  his  official  action  in  respect 
to  the  bills  pending  in  or  passed  by  the  said 
House  of  Representatives;  and,  third,  that  he 
had,  by  the  giving  of  a  bribe,  or  by  other  cor- 
rupt means,  influenced  or  controlled  the  giving 
of  votes  by  members  of  said  Legislature. 

The  second  imputation  does  not  follow  from 
the  articles,  or  any  language  contained  within 
them,  or  from  tibe  picture,  and  was  so  admitted 
upon  the  argument  in  this  court  by  plaintiff^s 
counsel.    But  we  think  that  the  first  and  last 
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ImputatioiM  are  found  within  the  articles.    The 

Slain  meanings  of  the  articles  are:  flnt,  that 
Ir.  Kaouall  aid  not  go  to  Lansing  as  a  memher 
of  the  Legislature  to  serve  the  public,  and  so 
publicly  expressed  himself,  but  that  he  went 
there  alone  for  the  purpose  of  passinfi^  this 
boulevard  bill,  to  enrich  himself  and  his  co- 
partners in  the  boulevard  scheme  at  the  ex- 
pense of  the  people  of  the  City  of  Detroit;  and, 
$econdly,  that  the  Legislature  was  of  such  a 
character  that  tbey  were  grasping  for  boodle 
(meaDine  mon^),  and  thai  the  members  were 
susceptible  of  bribery,  in  the  shape  of  liquor 
and  money,  from  those  interested  in  the  pass- 
age of  bills,  and  that  Mr.  Randall,  taking  ad- 
vantage of  this  characteristic  of  said  members, 
used  both  liquor  and  money  to  accomplish  the 
passage  of  this  bill,  which  was  to  put  money 
in  his  own  pocket  at  the  taxpayers'  expense. 

The  picture  itself  is  capable  of  but  one 
meaning,  and  that  is  that  Randall's  monument 
should  show  that  liquor  and  money  was  the 
source  of  his  Napoleon-like  success  in  passing 
the  bill.  This  is  libelous,  if  not  true.  It  S 
gravely  argued  that  men  are  elected  to  the 
Legislature  and  to  the  Congress  of  the  United 
States  at  every  election,  avowedly  in  the  inter- 
est of  private  schemes  of  plunder,  and  not  in 
the  interest  of  the  public,  to  represent  corpora- 
tions and  other  bodies  or  associates  of  men  for 
their  financial  advancement  and  profit,  without 
reference  to  the  interests  of  the  people  at  large, 
or  even  the  constituency  of  the  member  so 
elected;  thattiiere  is  nothing  illegal  in  this,  be- 
cause there  is  no  law  or  statute  providing  that 
a  member  shall  lose  bis  seat  by  so  doing;  that 
It  is  at  least  perfectly  leml  for  a  member  of  the 
Legislature  to  devote  his  whole  time  and  ener- 
gies as  such  member  to  enrich  himself,  or  the 
class  or  corporation  he  represents,  at  the  ex- 
pense of  the  public.  If  there  is  now  no  law 
against  such  action  by  a  member  of  the  Legis- 
lature, it  is  hiffh  time  that  statutes  be  enacted 
looking  towaras  not  only  the  unseating  of  a 
member  guilty  of  prostituting  his  high  place  to 
personal  and  corrupt  greed,  but  providing  also 
a  punishment  for  suoi  misconduct.  Be  that 
as  it  may,  however,  we  are  satisfied  that  pub- 
lic sentiment  is  not  yet  such  as  to  look  with 
either  favor  or  complacency  upon  a  member  of 
the  Legislature  whose  whole  avowed  aim  and 
effort  u  to  enrich  himself,  or  those  who  hire 


him,  at  the  expense  of  the  taxpayers.  And 
we  are  satisfied  that  if  th^  charge  made  against 
Mr.  Randall  in  this  respect  be  true,  be  deserves 
the  scorn  and  contempt  of  every  good  citia&en, 
and  would  recdve'it  Consequently,  if  untrue, 
it  is  libelous,  and  has  damaged  him  in  the  esti- 
mation of  good  men  and  honest  citizens,  and 
whom  we  believe  to  be  jet  largely  in  the  ma- 
jority in  every  community  in  our  State.  It  is 
equally  libelous,  if  untrue,  to  state  that  Mr. 
Randall  accomplished  the  passage  of  this  boule- 
vard bill  by  keeping  open  house,  with  liquors 
(which  is  the  true  and  plain  meaning  of  these 
publications),  or  that  he  did  it  by  the  use  of 
boodle. 

The  inducement  in  the  declaration  was  suf- 
ficient It  is  the  office  of  the  inducement  to 
narrate  the  extrinsic  circumstances,  which, 
coupled  with  the  language  publisbed,  affect 
its  construction,  and  render  it  actionable; 
where,  standing  alone,  and  not  thus  explained, 
the  language  would  appear  either  not  to  concern 
the  plaintiff,  or,  if  concerning  him.  not  to  affect 
him  injuriously.  It  is  a  statement  of  the  facts 
out  of  which  the  charge  arises,  or  which  are 
necessary  or  useful  to  make  the  charge  intel- 
ligible. Here  the  inducement  shows  Mr.  Ran- 
dall to  have  been  a  member  of  the  Michigan 
House  of  Representatives  from  the  City  of 
Detroit,  and  the  introducer  of  the  boulevard 
bill,  or  a  bill  authorizing  the  common  council 
of  the  City  of  Detroit  to  raise  monej  to  im- 
prove the  boulevard.  With  this  showing  the 
articles  are  intelligible,  and  their  actionable 
character  apparent. 

Nor  was  there  necessity  of  any  innuendoes. 
As  said  in  Baurreseau  y.  Vetroit  Eteninq  Jour* 
nal  Co.:  "If  the  meaning  of  the  publications  is 
plain,  therefore,  no  innuendo  is  needed.  The 
use  of  it  can  never  change  the  import  of  the 
words,  nor  add  to  nor  enlarge  their  sense." 
See  63  Mich.  480,  6  West  Rep.  151. 

The  court  erred  in  sustaining  the  demurrer. 

The  judgment  of  the  court  behto  is  t/ierefore 
reversed,  and  the  demurrer  of  the  defendant 
overruled.  The  record  will  be  remanded,  and 
the  usual  time  will  be  allowed  the  defendants 
in  which  to  plead  to  the  declaration  if  they  sa 
desire.  Costs  of  this  court,  and  of  the  de- 
murrer in  the  court  below,  will  be  granted 
plaintiff. 

The  other  Justices  concurred. 
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8.  Josephine  LOFTUS. 
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1.  A  State  has  the  power  to  ehaji^  tbe 
rule  that  the  validity  of  a  transfer  of  personal 
property  is  to  be  determined  by  the  law  of  the 
owner*8  domidl,  so  far  as  it  relates  to  property 
within  its  borders,  and  to  make  the  transfer  there- 
of subject  to  its  own  laws. 

8«  The  pcywer  of  a  married  woman  to 
■ell  and  transfer  any  of  the  loans  of  the 
Oommonwealtb  of  Pennsylvania,  or  of  the  City 
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of  Philadelphia,  with  like  effect  as  tf  she  were  mi- 
ma  tried,  under  tbe  Aot  of  Maroti  18, 1875,  extends- 
to  forei£rn  or  nonresident  married  women  own- 
ing sucb  securities. 

8*  An  Aet  reg^nlatlng^  the  mode  of  trans- 
ferring certain  securities  for  loans,  which  is 
made  to  apply  to  those  issued  by  one  only  of  the 
municipal  corporations  of  the  State,  is  not  special 
legriftlation  upon  the  affairs  of  such  corporation 
within  the  prohibition  of  9  7,  art.  8,  of  the  Consti- 
tution. 

(Maxohl0,180a) 

ERROR  to  the  Court  of  Common  Pleas.  No. 
4,  for  Philadelphia  County  to  review  a 
judgment  in  favor  of  plaintiff  in  an  action  to 
recover  damages  for  the  refusal  by  defendant 
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to  transfer  oerUln  oeitiflcates  of  loan.  4/'^ 
finned.  « 

The  action  was  orifdnally  brought  b^  one 
James  8.  Bwartz,  who  was  attorney  in  fact  for  8. 
Josephine  Loftus.  Pending  the  suit  an  agree- 
ment of  counsel  was  filed  amending  the  record 
by  malcing  Mia.  Loftus  plainiifl  in  the  place  of 
Bwartz. 

The  suit  waa  submitted  to  the  court  below 
for  its  opinion  upon  a  case  stated  in  the  nature 
of  a  special  verdict,  from  which  it  appeared  in 
substance  that  plaintiff  was  the  owner  of  cer- 
tain certificates  of  loan  of  the  City  of  Philadel- 
phia:  that  she  was  a  married  woman,  the  wife 
of  Henry  J.  Loftus,  a  subject  of  Great  Britain. 
8he  was  born  in  Philadelphia,  and  resided  in 
that  city  for  some  Tears.  She  was  married  to 
her  husband  in  Italy  in  the  year  1880,  and  has 
since  resided  wilh  him  in  different  places,  princi- 
palljr  abroad.  Her  husband  has  acciuired  no 
domicil  in  Pennsylyania.  The  property  repre- 
sented by  the  certificates  in  question  accrued  to 
plaintiff  prior  to  her  marriage. 

Plaintiff  executed  a  power  of  attorney  to 
transfer  the  said  loans,  and  placed  the  certifi- 
cates in  the  hands  of  her  attorney-in-fact,  and 
on  December  6, 1888,  she  sold  a  part  of  such 
certificates. 

Bv  an  ordinance  of  the  councils  of  the  City 
of  I^hilodelphia  of  February  16,  1873,  the  de- 
fendant was  made  the  loan  and  transfer  agent 
x)(  tlH!  said  city,  and  by  an  ordinance  of  March 
16,  1872,  it  was  required,  upon  presentation 
and  delivery  to  it  of  certificates  of  loan  of  the 
said  city  for  the  purpose  of  transfer,  to  issue 
and  deliver  to  the  transferee  a  new  certificate. 

The  plaintiff,  through  her  attorney-in-fact, 
presented  to  the  defendant  the  said  certificates 
of  loan,  with  the  power  of  attorney,  for  the 
purpose  of  obtaioing^the  transfer  of  the  loans 
to  the  purchasers.  Thereupon  the  defendant 
refused  to  make  the  said  transfer,  assignioe  as 
the  reason  for  its  refusal  that  the  husband  of 
the  plaintiff  had  not  joined  in  the  power  of  at- 
torney so  executed  as  aforesaid. 

It  was  further  ngreed  that  if  upon  the  facts 
plaintiff  was  entitled  to  have  the  transfer  made, 
judgment  was  to  be  entered  in  her  favor;  other- 
wise judgment  to  be  entered  for  defendrtnt 

Judgment  was  entered  for  plaintiff  upon 
the  ground  that  during  the  life  of  a  married 
woman  the  law  of  the  situs  of  her  personal 
property  alone  controls  in  the  matter  or  its  use, 
enjoyment  and  disposition,  and  hence  that  the 
Married  Persons'  Property  Act  of  June  8. 1887 
(Pub.  Laws,  332J,  which  enacts  that  every  mar- 
ried woman  shall  have  the  same  right  to  dis- 
pose of  her  property,  real  and  personal,  and  in 
the  same  manner  as  if  she  were  k  feme  sole,  fur- 
nished the  rule  for  making  the  transfer  in  this 
case. 

Also  upon  the  ground  that  the  certificates  of 
loan  were  contracts  to  be  performed  in  the  City 
of  Philadelphia;  that  the  law  of  the  place 
of  performance  should  be  applied  in  the  en- 
f  01  cement  of  the  contract;  and  that  the  enforce- 
ment necessarily  included  the  right  to  transfer 
the  claim  and  to  appoint  an  attorney  for  the 
purpose. 

Thereupon  the  defendant  sued  out  this  writ 
of  error. 

Messrs.  R.  Ij.  Ashhurst  and  Rowland 
Evans,  for  plaintiff  in  error: 
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A  woman  acquires  her  huaband'a  domlcfl  bj 
marriage. 

Dougherty  y.  Bnffdar,  16  8erg.  A  R.  84;  ^0!- 
Iiai0r  y.  UmsUr.  6  Pa.  451;  Qrten  r.  Qreen,  11 
Pick.  410. 

Prior  to  1887,  a  married  woman  oould  not 
five  a  power  of  attorney  unless  her  husband 
Joined  therein* 

Leip&r^s  App.  108  Pa.  877. 

The  Act  of  March  18, 1875,  gives  no  power 
to  a  married  woman  to  constitute  an  attumey 
to  make  transfers. 

That  Act  is  in  violation  of  article  7  of  the 
Constitution  forbidding  special  legislation  for 
any  city  or  county. 

rhiladelphiar.  Pepper,  16  W.  N.  0. 109;  BeU 
y.  Philadelphia,  21  W.  N.  C.  155. 

All  questions  as  to  the  assignment  or  transfer 
by  the  voluntary  act  of  the  owner  of  choses  in 
action  are  determinable  bv  the  law  of  the  dom- 
icil of  the  owner;  hence  the  Act  of  1887  cannot 
affect  the  rights  or  capacities  or  disabilities  of 
married  women  domiciled  abroad. 

Milne  v.  Moreton,  6  Binn.  850;  Rattferd  v. 
Paine,  0  Am.  L.  Reg.  558;  MuUiken  v.  Aughinr 
bavgh,  1  Penr.  &  W.  124;  Speed  v.  May,  17  Pa. 
91;  Law  v.  MilU,  18  Pa.  186;  8(ed  v.  Goodwin, 
4  Cent.  Rep.  659, 118  Pa.  291;  Orapo  v.  KeUy, 
88  U.  8. 16  Wall.  610  (21  L.  ed.  4d0);  Kohwfs 
Estate,  1  Pars.  8eL  Eq.  Cas.  899;  Audle  v.  Ma- 
son, 85  Pa.  261;  8tory,  Conf.  Ji.  g  52;  Davis  v. 
Zimmerman,  67  Pa.  72;  Corn's  App.  11  W.  N. 
C.  492;  JSeid  v.  Gray,  87  Pa.  508. 

Messrs,  Henry  B.  Robb  and  William  W. 
Porter*  for  defendant  in  error: 

The  Act  of  March  19, 1875,  specifically  con- 
fers the  right  contended  for  by  the  defendant 
in  error. 

Contracts  respecting  public  funds  or  stocks 
the  local  nature  of  which  requires  them  to  be 
carried  into  execution  accoraing  to  the  local 
law,  are  an  exception  to  the  rule  that  the  law 
of  the  domicil  applies. 

MiUiken  v.  Pratt,  125  Mass.  874;  Sendder  v. 
Union  Nat.  Bank,  91  U.  8.  4G6  (23  L.  ed.  24f); 
Brooke  v.  New  Y&rk,  L.  B.  A  W.  R.  Oo.  108  Pa. 
529;  Tenant  v.  Tenant,  1  Cent.  Rep.  596. 110 
Pa.  478;  Brown  v.  Camden  &  A.R,Co.^  ^9l 
818;  Priichard  v.  Norton,  106  U.  8. 124  (27  L. 
ed.  104);  CaU  v.  Palmer,  116  U.  8.  08  (29  L.  ed. 
559);  Mullen  v.  MorriSy2  Pa.  85;  AlUhouse  v. 
Ramsay,  6  Whart.  881;  Wharton,  ConL  L. 
§  401;  Story,  Conf.  L.  §  238. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

The  settled  general  rule  is  that  the  validity 
of  a  transfer  of  personal  property  is  to  be  deter- 
mined by  the  law  of  the  domicil  of  tlie  owner. 
And  this  is  especially  so  in  re^^ard  to  the  capac- 
ity to  pass  the  title  in  cases  of  infants,  married 
women  or  others  who  may  be  under  legal  dis- 
abilities varying  in  different  countries.  *'A 
married  woman^s  capacity  for  the  alienation  of 
movables  depends  in  general  upon  the  law  of 
her  domicil.''    Dicey,  Domicil,  Rule  88,  p.  195. 

The  defendant  in  error,  though  bjr  buth  a 
citizen  of  Pennsylvania,  bv  her  marriaee  lost 
her  domicil  here,  and  arauired  the  doniidl  of 
her  husband,  which  is  English.  It  is  entirely 
clear,  therefore,  that  her  general  rights,  capac- 
ities and  disabilities  as  a  married  woman,  in 
regard  to  her  personal  property,  are  governed 
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by  the  lawi  of  Great  Britain,  and  are  not  af- 
fected by  the  laws  of  Pennsy  I  vania.  No  assist- 
aDoe,  therefore,  in  the  determination  of  this 
•case  can  be  got  from  the  Act  of  Jnne  8, 1887 
(Pub.  Laws,  882).  That  Act  relates  to  the 
lights  and  powers  of  married  women  over  the 
control  and  disposition  of  their  separate  prop- 
^crty.  But  the  only  married  women  whose 
visits  and  caiMicities  the  Legislature  of  Penn- 
sylvania has  any  power  to  regulate  are  those 
within  the  Commonwealth,  and  it  cannot  be 
assumed  that  the  Act  was  intended  to  apply  to 
any  others. 

How  far  the  2»  lod  eontTaetu$  might  alTect 
fhe  rights  of  propert}r  arising  therefrom,  it  is 
not  necessary  to  consider,  as  the  marriage  in 
this  case  took  place  abroad,  and  the  husband 
^d  not  even  by  the  place  of  the  contract  be- 
come  subject  to  the  laws  of  Penosylvapia. 

But  while  the  general  rule  as  al>oye  stated  is 
entirely  settled,  not  only  in  this  State,  but  In 
every  jurisprudence  founded  on  the  common 
law,  yet  it  is  subject  always  to  the  power  of 
the  State  to  declare  otherwise  as  to  any  prop- 
•erty  hayine  an  actual  or  legal  9itv9  within  its 
borders.  The  title  and  mode  of  transfer  of 
land  are  always  governed  by  the  lex  loei  rei 
Mlm^  and  personal  property  may  be  assimilated 
to  land  in  these  respects  whenever  the  law  of 
any  State  so  determines. 

In  Milne  v.  Moreton,  0  Binn.  858,  881,  Chief 
Jvitiee  Tilghman  said:  '*  The  aralgnees  stand 
upon  this  principle,  that  personal  property  has 
no  locality,  but  is  transferred  according  to  the 
law  of  the  country  in  which  the  owner  is  dom- 
iciled. This  proposition  is  true  in  genera),  but 
not  to  its  utmost  extent,  nor  without  seyeral 
exceptions.  In  one  sense  personal  property  bus 
looility,  that  is  to  say,  if  tangible,  it  has  a  place 
in  which  it  is  situated,  and  ii  in yisible  (consist- 
ing of  debts),  it  may  be  said  to  be  in  the  place 
where  the  debtor  resides,  and  of  these  circum- 
atunces  the  most  liberal  uations  have  taken  ad- 
vantage, by  making  such  property  subject  to 
regulations  which  suit  their  own  convenience. 
In  cases  of  intestacy,  the  property  is  distributed 
accordioe"  to  the  law  of  the  dumicil  of  the  in- 
testate. But  yet,  so  far  as  concerns  creditors, 
it  depends  on  the  law  of  the  country  where  ii 
is  situated.  .  .  .  Every  country  has  the  right 
of  regulating  the  transfer  of  all  personal  prop- 
erty within  its  territory,  but  when  no  positive 
regulation  exists,  the  owner  transfers  it  at  his 
pleasure."  And  see  observations  of  Gibson, 
ih,  »/.,  in  MuUiken  v.  Aughinhavgh,  1  Penr.  & 
yf,  124,  and  in  Speed  v.  May,  17  Pa.  94;  of  King, 
J*.  J.,  in  Re  Merriciee  Estate,  2  Ashm.  4«o; 
Smitk'e  Ajtp.  104  Pa.  881,  and  Bacon  v.  Uorne, 
12?^  Pa  452,  2  L.  R.  A.  355. 

iudeed  it  may  be  said  that  the  tendency  of 
jnodern  authorities,  under  the  influence  of  the 
European  continental  jurif: prudence,  is  towards 
the  recognition  of  the  law  of  the  eittis  to  such 
an  extent  that  what  was  an  exception  is  tend- 
ing to  become  the  rule.  See  note  to  the  late 
editions  of  Story,  Conf.  L.  §  888;  Wharton, 
Conf.  L.  g^  848-853,  and  cases  there  cited; 
Westlake,  Private  Intemat.  L.  g  14L 


Even  Dicey,  a  common-law  writer  whose 
clear  and  accurate  pages  are  refreslnng  as  the 
blue  sky  after  the  foggy  disquisitions  of  Storv 
and  Wharton,  generalizes  the  rule  as  to  credi- 
tors to  which  the  Pennsylvania  crises  above 
cited  adhere,  in  this  form:  "Where  there  is  a 
conflict  between  a  title  under  the  law  of  the 
country  where  a  movable  is  situated,  and  under 
the  law  of  the  owner's  domicil,  the  ^  n7{/«  will 
in  general  prevail"  Dicey,  Domicil,  Rule  57, 
p.  2U2. 

In  accordance  with  this  tendency  the  Legis- 
lature of  Pennsylvania,  by  Act  of  March  18, 
1875  (Pub.  Laws,  24).  declared  that  it  shall  be 
lawful  for  any  married  woman  owning  any  of 
the  loans  of  this  Commonwealth,  or  of  the  City 
of  Philadelphia,  etc.,  to  sell  and  transfer  the 
same  with  like  effect  as  if  she  were  unmarried. 
This  Act  rules  the  present  case.  Its  intention 
is  not  so  much  to  enlar^  the  capacity  of  a  mar^ 
ried  woman  to  deal  with  her  property  as  to  reg- 
ulate the  mode  of  transfer  of  certain  kinds  of 
property  owing  their  existence  to  Penn«<ylvania 
law,  and  having  their  legal  tittu  in  this  Com- 
monwealth. &ing  a  regulation  of  pro^ierty, 
made  for  the  public  safety  and  convenience  m 
the  transaction  of  business,  it  Is  applicable  to 
all  owners  of  the  classes  of  property  named, 
though  it  may  thus  Incidentally  enlirge  the 
powers  of  some  foreigner  nonresident  mHrried 
women.  The  direction  is  peremptory  and  with- 
out exception  that  the  transfer  shall  have  the 
same  eflect  as  if  she  were  unmarried,  and  as  the 
purpose  of  the  Act  is  ihe  public  convenience, 
no  construction  should  be  given  to  it  which 
would  operate  against  that  purpose.  The  au- 
thority to  transfer,  therefore,  must  be  construed 
to  carry  with  it  all  the  necessary  powers  to 
mtke  it  effective,  and  among  these  is  the  power 
to  do  it  by  attorney. 

The  same  considerations  dispose  of  the  ob- 
jection to  the  constitutionality  of  the  Act  of 
1(^75,  that  it  relates  only  to  the  loans  of  the  City 
of  Philadelphia amone  municipal  corporations. 
The  Act  is  not  a  regulation  of  tlie  affairs  of  the 
City  of  Philadelphia,  within  the  meaning  of 
art.  8,  I  7.  of  the  Constitution.  As  already 
said,  it  IS  the  regulation  of  the  mode  of  trans- 
fer of  certain  kinds  of  property  for  the  public 
business  convenience.  It  includes  the  loans  of 
the  Commonwealth  itself,  and  of  all  corpora- 
tions chartered  by  its  authority;  and  the  power 
to  include  such  city  loans  as  the  public  con- 
venience required  is  nowhere  prohibited  to  the 
Legislature. 

In  the  view  we  have  taken,  it  is  not  neces- 
sary for  us  to  consider  the  power  of  Mrs.  Lofius 
under  the  English  Statute  of  45  and  40  Vict., 
chap.  75,  further  than  to  say  that  that  Act  ap- 
pears to  confer  upon  married  women  ample 
authority  to  make  transfers  such  as  tliepiesent. 
But  as  the  construction  of  foreign  statutes  is  a 
matter  that  courts  never  enter  upon  unless  ab- 
solutely necessary,  and  as  the  plaintiff's  author' 
ity,  under  the  Act  of  1875,  is  clearly  suJlicient,  . 
we  rest  the  case  upon  that  Act. 

Judgment  c^ffirmed. 
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!•  An  Individual*  in  the  exercise  of  his 
absolute  rl^^hts*  if  it  may  be  reasonably  ap- 
prehended that  their  ezerotee  may  endanger  the 
eafety  of  others  in  the  ezerolBe  of  their  rights, 
must  exercise  them  with  a  due  regard  for  the 
eafety  of  such  others. 

8.  It  is  the  duty  of  a  railroad  company 
where  a  train  crosses  a  public  high- 
iray  on  a  trestle  and  there  is  danger  of  catch- 
ing a  traveler  thereunder  unawares  and  frighten- 
ing the  horse  that  he  is  riding  or  driving,  to  give 
some  timely  warning  of  the  approach  of  the  train 
to  the  crossing. 

8*  Whether  or  not  the  Ikilnre  of  a  rail- 
road company  to  s^ve  warnings  of  the 

approach  of  a  train  to  a  crossing  on  a  trestle  over 
a  public  highway  is  negligence,  should  be  lei't  to 
the  Jury. 

4.   A  traveler  fiuniliar  with  the  place* 

who  hurries  up  to  a  crossing  where  a  railroad 
passes  over  the  highway  on  a  trestle,  and  attempts 
to  cross  regardless  of  the  fact  that  the  train  may 
come  at  any  moment,  without  looking  to  see 
.whether  a  train  is  approaching,  and  without  any 
reasonable  excuse  for  not  looking,  although  the 
train  could  have  been  easily  seen  at  a  distance  of 
several  hundred  yards,  Is  guilty  of  negligence 
which  will  prevent  any  recovery  for  injuries  sus- 


tained in  consequence  of  the  fright  of  his  liois» 
oaused  by  the  train. 

(February  21, 188BJ 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  of  Clark  County  eniered 
upon  a  venliot  directed  for  defendant  in  an  ac- 
tion to  recover  damages  for  personal  injuries 
alleged  to  have  resulted  from  defendant's  neg- 
ligence.   Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  G.  B.  Nelson,  Leland  Hatha* 
way  and  D.  W.  Lindsey  for  appellants. 

Messn,  J.  M.  Benton  and  Breckinridi^ 
&  Shelby  for  appellee. 

Bennett.  J*,  delivered  the  opinion  of  the 
court: 

The  appellant.  Patsy  E.  Rupard,  wife  of 
the  appellant,  Isaac  T.  Rupard,  while  ridini^ 
on  horseback  on  the  public  road  at  a  point 
where  the  appellee's  road  crosses  said  road  on 
a  trestle  high  enough  from  the  ground  to  ad- 
mit passage  thereunder  on  the  public  road  by 
persona  on  horseback  or  in  vehicles,  waa 
thrown  from  her  horse  by  his  becoming  fright- 
ened by  the  noise  of  the  train  as  it  pasSed  over 
the  trestle  above  him. 

The  appellant  was  seriously  injured  by  the 
fall.  It  is  contended  that  the  injury  would 
not  have  occurred  but  for  the  negligence  of 
appellee  in  not  giving  timely  notice  of  its  ap- 


NOTS.— iZadroad  company  not  liable  wfien  exerdsina 
U8  leoaL  riQhui  in  a  eareifiU  manner. 

A  railroad  company  is  not  liable  for  damage  that 
accrues  to  others  in  the  exercise  of  its  legal  rights 
by  running  Its  engines,  etc.,  unless  the  damage  is 
caused  by  its  negligence.  Bernard  v.  Richmond,  F. 
ft  P.  R.  Co.  ISVa.  L.  J.  184,  8  S.  B.  Rep.  785. 

It  is  not  liable,while  exercising  its  rights  In  a  law- 
ful and  reasonable  manner,  for  injuries  occasioned 
by  horses,  when  being  driven  upon  the  highway, 
taking  fright  at  noises  incident  to  the  movement 
and  working  of  engines,— as,  in  the  escape  of  steam 
and  the  n  oise  and  rattling  of  cars.  Abbot  v.  Kalbus, 
74  Wis.  604. 

The  authority  to  operate  a  railroad  includes  the 
right  to  make  the  noises  incident  to  the  movement 
and  working  of  its  engines,— as,  in  the  escape  of 
steam  and  the  noise  and  rattling  of  cars.    Ibid. 

No  action  lies  against  a  railroad  company  for 
the  inconveniences  necenEarily  caused  to  premises 
in  the  vicinity  by  noises,  smoke,  jarring  of  the 
ground,  etc.,  arising  from  properly  and  prudently 
operating  its  railroad  upon  its  own  lands,  or  upon 
land  m  which  the  party  complaining  has  no  Inter- 
est.   Carroll  V.  Wisconsin  a  R.  Co.  40  Hlnn.  168. 

Duty  to  give  warning  on  approaching  highway  cros»- 

ing. 

•  It  is  the  duty  of  those  in  charge  of  a  railroad 
train  to  give  timely  and  sufficient  warning  of  its 
approach  to  the  crossing  of  a  public  road;  and  a 
failure  to  perform  such  duty  is  negligeuce,  the  de- 
gree of  which  depends  on  the  facts  and  circum- 
stances of  each  case,  to  be  determined  by  the  Jury. 
Eskridge  v.  Cincinnati,  N.  O.  ft  T.  P.  R.  Go.  11  Ky. 
L.  Rep.  567;  Philadelphia,  W.  ft  B.  R.  Co.  v.  Stinger, 
78  Pa.  219;  but  compare  Pennsylvania  R.  Oo.  v.  Bar- 
nett,  69  Pa.  805. 
A  foot  passenger  on  a  public  crossing  has  a  right 

7L.  R.  A. 


to  expect  some  warning  upon  approaching  the  rail- 
road track.    Mynning  v.  Detroit,  L.  ft  N.  R.  Go. 

7  West.  Rep.  827,  64  Mich.  98. 

The  warnings  should  be  g^ven  in  the  usual  custo- 
mary manner,  such  as  ordinary  care  and  diligence 
require;  and  if  so  given  the  company  will  be  relieved 
from  responsibility.  Georgia  Pao.  R.  Co.  v.  Free- 
man (Ga.)  10  S.  B.  Rep.  277. 

The  failure  of  a  railroad  company  to  give  the 
warning  required  by  law  wUi  not  Justify  a  recovery 
by  a  traveler  who  is  injured  while  attempting  to- 
cross  the  track  in  front  of  a  train  without  looking 
or  listening  for  the  train.  Weir  ▼.  Canadian  P.  B. 
Go.  Ont  Ct  App.  1889. 

Duty  of  engineer  when  person  seen  oroesing  rail- 
road track.  8ee  note  to  Parsons  v.  New  York  Gent. 
ftH.R.R.Go.(N.YJ8L.R.A.688. 

Duty  to  tignail  its  approach  to  highway. 

It  is  the  duty  of  a  railroad  oompany  to  give  the  sigw 
nals  prescribed  by  statute,  upon  approaching  the 
highway,  and  a  failure  renders  the  company  liable 
where  injury  is  sustained.  Authorities  cited.  Cin- 
cinnati H.  ft  I.  R.  Co.  V.  Butler,  1  West.  Rep.  114^ 
fiote,  108  Ind.  81;  Cincinnati,  I.  St.  L.  ft  C.  B.  Co.  v. 
Gaines,  2  West.  Rep.  282^  104  Ind.  626:  Illinois  Cent. 
R.  Co.  V.  Slater  (111.)  21 K.  B.  Rep.  576. 

Railroad  trains  have  the  precedence  of  passing 
the  crossings  of  public  ways  unobstructed;  but  it  is 
the  duty  of  those  directing  the  trains  to  give  aU 
proper  and  sufficient  signals  of  their  approach,  and 
to  take  all  reasonable  precaution  to  avoid  collision. 
Philadelphia,  W.  ft  B.  R.  Co.  v.  Hogeland,  6  Cent. 
Rep.  687, 66  Md.  149;  Baltimore  ft  O.  R.  Go.  v.  Owings, 

8  Cent  Rep.  847, 65  Md.  602;  PennsylvaDla  B.  Oo.  v. 
Horst,  1  Cent.  Rep.  96, 110  Pa.  291. 

But  a  recovery  cannot  be  had  for  personal  In- 
juries caused  by  a  moving  railroad  train,  merely 
because  the  engmeer  in  charge  of  the  train  failed" 


See  also  11  L.  R.  A.  674;   12  L.  R.   A.  830;  112  L.  R.  A.  149. 
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pro&ch  to  the  crossiDg  by  blowing  its  alarm 
whistle  or  by  rio^og  its  bell,  so  as  to  warn 
the  appellant  of  its  approach  to  the  crossing, 
by  which  she  could  and  would  have  kept  at  a 
safe  distance  from  the  crossing  until  the  train 
passed  it,  whereby  the  injury  would  have  been 
Avoided. 

Upon  the  conclusion  of  the  appellant's  evi- 
dence, the  lower  court  instructed  the  jury  per- 
emptorily to  find  for  the  appellee,  which  the 
Juiy  did. 

The  appellee's  contention  is  that,  where  its 
road  crosses  the  public  road  on  a  trestle,  it  does 
not  in  common  with  the  traveler  have  any 
privilege  in,  or  use  of,  the  public  road  itself; 
that  its  road  and  the  public  road,  though  near 
and  adjacent  to  each  other,  are  distinct  and 
separate;  the  former  has  no  rights  in  the  pub- 
lic road,  and  the  traveler  has  no  rights  in  the 
track  for  the  purpose  of  crossing  it;  therefore 
the  same  duties  are  not  imposed  upon  the  ap- 
pellee that  are  imposed  upon  it  when  it  passes 
over  the  public  road  itself  in  common  with  the 
traveler;  consequently,  it  has  a  right  to  run  its 
train  on  a  trestle  where  the  trestle  crosses  a 
public  road  at  its  common,  or  any,  rate  of 
speed,  accompanied  by  the  usual  noise  attend- 
ant uiK)n  the  running  of  a  train,  and  is  not 
bound,  as  a  matter  of  law,  to  give  any  warn- 
ing of  its  approach  to  the  crossing.  In  sup- 
port of  I  he  foregoing  views  the  case  of  Fawr 
Y.  Boston  db  L,  U,  (^nrp.  114  Mass.  850,  is  re- 
lied on. 

We  cannot  agree  to  this  contention.  While 
it  is  true  that  the  appellee's  train  does  not  run 


on  the  road  itself  in  common  with  the  trayeler, 
yet  it  is  not  true  that  the  public  road  is  not 
used  by  the  appellee  and  the  traveler  in  com- 
mon. It,  the  public  road,  supports  the  appel« 
lee's  trestle  over  which  its  train  passes,  and  the 
traveler  has  a  right  to  pass  under  the  track  on 
the  public  highway;  but  for  his  right  of  pas- 
sage on  the  public  highway  he  would  commit 
a  trespass  by  passing  under  the  track  on  the 
trestles.  The  public  road,  by  being  trestled 
across,  is  as  much  in  the  occupation  of  the  ap- 
pellee as  it  would  be  if  its  track  rested  imme- 
diately upon  it,  and  for  the  traveler  to  cross 
under  the  track  resting  on  the  trestle,  or  over 
the  track  resting  upon  the  ground  would  be 
equallv  a  trespass,  but  for  the  protection  af- 
forded him  by  reason  of  being  on  the  publio 
highway. 

So  it  IS  incorrect  to  say  that  the  appellee,  al- 
though its  train  crosses  the  highway  on  a 
trestle,  and  the  travelers,  do  not  use  the  same 
in  common. 

But  the  question  as  to  the  relative  duties  of 
the  appellee  and  the  traveler  rests  upon  broader 
grounds.  It  is  the  duty  of  the  appellee,  as  it 
is  of  natural  persons,  *'to  exercise  its  rights 
with  a  considerate  and  prudent  regard  for  the 
rights  of  others." 

An  individual  in  the  exercise  of  his  absolute 
rights,  if  it  may  be  reasonably  apprehended 
that  their  exercise  may  endanger  the  safety  of 
others  in  the  exercise  of  their  rights,  must  ex- 
ercise them  with  a  due  regard  for^tbe  safety 
of  such  others. 

To  illustrate,  a  person  who  is  constructing  a 


to  irive  the  cautionary  signals  prescribed  by  the 
Statute  (Code,  M1609, 1700),  when  it  appears  that  the 
Injuries  did  not  result  from  suoh  failure.  Bast  Ten- 
nessee, V.&Q.R.  Co.  V.  KiDff,  81  Ala.  177. 

Under  the  MiSBOurl  Statutes  a  prima  facie  case  of 
negligence  is  made  when  the  plaintiff  shows  that 
the  statutory  siRnals  were  not  griven.  Huckshold 
T.  St  liOuis,  I.  M.  &  S.  B.  Co.  7  West  Bep.  761, 90  Mo. 

548. 

Mutt  ring  beU  or  hUyw  ufMsitX^ 

The  statute  imposes  the  obligation  on  railroads  to 
lin^  a  bell  or  sound  a  whistle  when  approaching 
the  croesiner  of  a  public  highway,  and  imposes  a 
penalty  for  violation  of  the  rule.  State  v.  Chicago, 
B.  1.  &  P.  R.  Co.  1  West  Rep.  400, 19  Mo.  App.  104. 

The  statute  requires  this  to  be  done  at  intervals. 
Alexander  v.  Hannibal  &  St  J.  B.  Co.  1  West  Bep. 
440, 19  Mo.  App.  ai2. 

If  eicber  the  beli  or  the  whistle  is  sounded,  the 
statute  Is  complied  with.  Terry  v.  St  Louis  &  S.  F, 
B.  Co.  6  West  Kcp.  445,  89  Mo.  686. 

The  exception  as  to  cities  applies  only  to  the 
sounding  of  the  steam  whistle,  and  it  is  negligence 
to  omit  ringing  the  belL  CofBn  v.  St  Louis  &  S.  E. 
R.  Co.  4  West  Bep.  886, 22  Mo.  App.  eOL 

The  statutes  of  Illinois  requhre  the  bell  or  whistle 
to  be  sounded  at  a  certain  distance  from  the  cross- 
ings (MobUe  &  O.  B.  Co.  v.  Davis  (HL)  23  N.  B.  Bep. 
8S0);  in  Alabama  at  least  ohe  fourth  of  a  mile  be- 
fore reaching  a  pubiio-road  orosstng.  Louisville  & 
N.  E.  B.  Co.  V.  HiU,  4  L.  B.  A.  710, 87  Ala.  706. 

The  statute  requiring  the  ringing  of  a  bell  or 
blowing  of  a  whistle  on  a  railroad  train  eighty  rods 
distant  from  a  crossing,  and  continuing  It  until  the 
crofisiog  is  passed,  is  no  less  obligatory  because  the 
train  is  running  upon  a  side  track  for  the  reason 
that  the  main  traok  is  obstructed  by  a  standing 
txain.    Brown  v.  Griffin,  71  Tex.  654. 

A  party  inju  red  a  half  mile  from  a  railroad  oroes- 
7  L.  R.  A. 


Ing  cannot  assign  the  violation  by  the  company  of 
the  statutory  duty  in  respect  to  sounding ithe  whis- 
tle and  ringing  the  beli  at  the  crossing,  as  the  prox- 
imate cause  of  his  injury.  Pike  v.  Chicago  &  A.  B. 
Co.  89  Fed.  Rep.  754. 

The  omission  of  the  employes  of  a  railroad  com- 
pany to  ring  a  bell  or  blow  a  wliistle  as  required  by 
law  is  material  in  estimating  the  amount  of  care 
that  one  who  was  struck  and  killed  by  a  train  while 
attempting  to  cross  the  track  should  have  observed 
before  attempting  to  cross  the  track.  Bodrian  y. 
New  York,  N.  H.  &  H.  B.  Co.  28  N.  Y.  S.  B.  6^ 

And  the  finding  by  the  Jury  that  the  bell  was  run^ 
would  not  necessarily  establish  due  care,  if  the  cir- 
cumstances required  other  and  additional  precau- 
tions. Finklestein  ▼.  New  York  Cent  &  U.  B.  B. 
Co.  41  Hun,  84. 

The  fact  that  a  street  has  been  discontinued  by 
the  commissioners  of  highways,  but  not  practically 
closed,  will  not  relieve  a  railroad  from  giving  warn- 
ing signals  on  its  approach  to  a  highway.  Bodrian 
v.New  York,  N.  H.  &  H.  R.  Co.  28  N.  Y.  S.  R.  625^ 

Duty  t4)  tiUuken  »peed. 

Where  the  traok  crosses  a  much-traveled  high- 
way, without  statutory  provision  it  is  the  duty  of 
the  company  to  give  sufficient  notice  of  the  train*! 
approach,  and  to  moderate  the  speed  of  the  train  to 
suoh  a  rate  as,  under  the  oiroumstanoes,  is  reason- 
ably consistent  with  the  publio  safety.  Lehigh 
Valley  B  Co.  ▼.  Brandtmaier,  6  Cent  Rep.  144,  U8 
Pa.6ia 

The  statute  requiring  the  engineer,  where  he  can- 
not see  at  least  one  fourth  of  a  mile  ahead,  to  re- 
duce the  speed  of  his  train  before  entering  a  curve 
crossed  by  a  publio  ruad  only  applies  to  such  cross- 
ings as  are  particularly  described,  his  duty  at  other 
orossi  ngs  being  as  at  common  law.  Bast  Tennessee^ 
y .  &  a.  B.  Co.  ▼.  Deaver,  79  Ala.  216w 
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brick  wall  abutting  a  public  street  oo  which 
travelers  frequently  pass  may  be  liable  in  dam- 
ages for  the  falling  of  a  brick  on  a  traveler 
from  ihe  bands  of  one  of  his  workmen,  al- 
though the  workman  was  not  negligent  in 
letting  the  brick  fall  and  the  immediate  cause 
of  the  fall  of  the  brick  was  accidental;  but  if 
it  was  an  accident  which  the  person,  building 
the  wall,  in  view  of  the  danger  to  the  life  ana 
limb  of  travelers  on  Uie  street,  should  reason- 
ably contemplate,  he  should  provide  against 
the  same  b^  safeguards  and  barriers,  so  that 
travelers  might  not  be  exposed  to  the  danger, 
else  he  will  be  responsible  in  damages  for  the 
injury.    Jager  v.  Adamn,  128  Mass.  26. 

It  IS  precisely  upon  the  same  principle  that 
the  appellee  is  made  liable  for  injuries  to  trav- 
elers at  crossings.  It  is  no  excuse  or  justifica- 
tion that  the  act  that  caused  the  injury  was  in 
itself  lawful  or  **that  it  was  done  in  the  exer- 
cise of  a  lawful  right/ if  the  injury  arose  from 
the  negligent  manner  in  which  it  was  done." 

Injury  may  occur  to  the  traveler  at  the  cross- 
ing in  two  ways,  namely:  by  a  collision  with 
him,  or  by  scaring  the  horse  that  he  is  riding 
or  driving,  whereby  he  is  injured.  It  is  the 
duty  of  the  appellee  in  approaching  a  crossing, 
if  oanger  to  the  traveler  in  cither  of  the  ways 
above  mentioned  may  be  reasonably  appre- 
hended, to  give  timely  notice  of  its  approach, 
in  order  that  the  traveler  may  not  only  be 
warned  not  to  come  in  collision  with  the  train, 
but  secure  himself  from  injury  by  his  fright- 
ened horse.  By  the  trains  crossing  the  high- 
way on  a  trestle,  there  is  no  danger  of  a  col- 
lision with  a  traveler  on  the  highway,  but  if  he 


should  be  under  the  trestle  with  his  horse  whil» 
the  train  is  passing  over  it,  the  danger  b  !&• 
creased,  for  it  is  well  known  that  a  horse  i» 
more  likely  to  scare  at  a  sound  made  over  hla 
head  than  when  the  same  sound  is  made  on  the 
ground.  8o  where  the  train  crosses  the  public, 
highway  on  a  trestle,  and  in  view,  as  above  iii> 
timated,  of  the  frequency  of  travel,  on  horse- 
back or  by  driving,  on  the  public  highway., 
and  the  facility  of  seeing  the  train,  as  it  ap- 
proaches the  crossing,  in  time  to  prevent  in- 
jury by  scaring  the  horse,  the  danger  of  catch- 
mg  the  traveler  unawares  and  frightening  the 
horse  that  he  is  riding  or  driving  may  be  rea- 
sonably apprehended,  it  is  its  duty  to  give 
some  timelv  warning  of  ill  approach  to  the 
crossing.  And  the  question  as  to  whether  or 
not  the  failure  to  give  such  warning  is  negli- 
gence should  be  left  to  the  jurv. 

For  an  able  presentaiion  of  the  foregoing 
views,  see  the  case  of  Fennaylvania  H,  Uo.  v» 
Barnett,  59  Pa.  268. 

But  it  conclusively  appears  from  the  appel- 
lant's own  testimony  that  sbe  received  the  in- 
jury in  consequence  of  her  own  negligence. 
She  was  familiar  with  the  crossing  and  its  sur- 
roundings; the  track,  in  the  direction  thai  the 
train  was  coming,  was  clear  of  obsi ruction 
several  hundred  jards,  and  she  could  have 
seen  the  approaching  train  that  distance,  had 
she  looked,  but  she  did  not  look;  nor  did  she 
give  any  reasonable  excuse  for  not  looking^ 
but  hurried  up  to  the  crossing  and  attempted 
to  cross,  regardless  of  the  fact  that  the  tin  in 
might  come  at  any  moment.  So,  as  it  coocia- 
sively  appeared  that  the  injury  was  the  result 


It  Is  the^uty  of  a  company  to  observe  due  cau- 
tion and  all  reasoDable  eilorts  to  prevent  injury  to 
peisons  wbo  may  be  on  its  tracks  when  approach- 
inir  a  crowded  city.  Duffy  v.  Missouri  P.  R.  Oo.  2 
Wesu  Uep.  198, 19  Mo.  App.  88a  See  note  to  Parsons 
V.  New  Yorl£  Cent.  &  U.  B.  B.  Ck>.  (N.  T.)  8  L.  B.  A. 
688. 

Runningr  a  train  in  an  incorporated  town  at  a 
greater  rate  of  speed  than  six  miles  an  hour  does 
not  impose  absolute  liability,  under  Mies.  Oode, 
1 1017,  for  tbe  killing  of  cattle,  unless  the  killing  re- 
sulted from  or  was  rendered  inevitable  by  the  rate 
oi  epoed.  Louisville,  N.  O.  ft  T.  R.  Ck>.  v.  Caster, 
(Miss.)  5  So.  Bep.  888. 

Where  a  train  was  run  at  twelve  miles  per  hour, 
wltbout  its  bell  being  constantly  rung,  in  violation 
of  ail  orJinanoe,  and  deceased  was  run  over  and 
killed  iusiaDtaneously  with  his  stepping  on  tbe 
track;  and  the  engine  was  notreverded  till  after  it 
pasjcd  over  him,— it  was  negligence  per  se  upon  the 
part  of  the  railroad  company.  Henry,  Ch.  J.,  dis- 
sents. Reim  V.  Union  B.  &  T.  Co.  7  West.  l!ep.  144, 
90  Mo.  ol4. 

A  roiniicipal  ordinance  regulating  the  rate  of 
speed  of  trains,  and  requiring  the  display  of  signals 
on  moving  trains  at  night,  applies  to  the  private 
switch-yards  of  a  railroad  company  situated  within 
the  corporate  limits.  Grube  v.  Missouri  Pac.  B.  Oo. 
(Mo.)  11  8.  W.  Uep.  79S. 

A  city  ordinance  limiting  the  speed  of  trains  in 
only  one  part  of  a  city  where  a  railroad  runs  iS  un- 
reasonable and  void  where  there  is  no  material  dif- 
ference l)titween  the  character  of  such  part  and  of 
another  part  uf  the  city  through  which  a  compet- 
ing line  runs.    Lake  View  v.  Tate  (TU.)  6  L.  R.  A.  288. 

An  ordinance  prohibiting  a  greater  rate  of  siieed 
than  four  miles  an  hour  by  railroad  trains  within  a 
dty^B  limits  is  not  so  palpably  and  manifestly  un- 
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reasonable  as  to  Justify  a  court  in  setting  it  aside* 
where  there  is  no  evidence  to  show  whether  the  lo« 
cality  was  or  was  not  sparsely  settled.  Weyl  v» 
Chicago,  M.  ft  St.  P.  B.  Cq»  40  Minn.8G0. 

Duty  of  traoeUr  to  9top^  look  and  Utten, 

The  rule  as  to  the  duty  of  a  person  approaching 
a  railroad  crossing  to  stop  and  look  and  listca  fur 
the  approach  of  trains  is  not  a  rule  of  evidetice* 
but  one  of  absolute  and  unbending  law.  Pennsyl- 
vania R.  Co.  V.  Aiken  (Pa.)  ^0  Pittsb.  L.  J.  N.  S.  188, 
26W.  N.C.18. 

It  applies  as  well  to  persons  walking  as  to  those 
drivmg.    [bid. 

When  the  track  is  hidden  from  one^  view  for  some 
distance,  and  the  noise  made  by  his  own  wagon  in« 
terferes  with  his  hearing  the  approaching  tram,  it 
is  ills  absolute  duty  to  stop  his  team  and  listen  be- 
fore attempting  to  cross  Uie  track.  Abbot  t» 
Dwinnell,  74  Wis.  514. 

One  who  recognized  the  approach  of  the  train 
should  remain  in  a  place  of  safety,  and  should  he 
undertake  to  cross  impru&ently  he  will  be  guilty  of 
negligence  and  cannot  recover  damages.  McNeal 
V.  Pittsburgh  &  W.  R.  Co.  (Pa.)  26  W.  N.  a  18L 

Where  he  exercised  no  diligence  in  listening  and 
looking  for  the  train,  and  does  not  pretend  igno- 
rance that  it  was  train  time,  or  suggest  any  mistake 
or  misapprehension,  he  cannot  recover  for  injurica 
received  from  the  train.  Smith  v.  Central  B,ft 
Blcg.  Co.  82  Ga.  801. 

No  amount  of  negligence  on  the  part  of  a  railway 
company  in  failing  to  close  its  gates  at  a  crossing 
will  absolve  a  traveler  from  the  duty  to  stop  and 
listen.  Lake  8h  >re  ft  M.  S.  R.O0. v.  Franz,  4  L.  R.  A. 
389, 127  Pa.  297;  and  see  note  to  Freeman  v.  Duluth 
S.  8.  ft  A.  R.  Co.  (Mich.)  8L.  B.  A.  604;  Greenwood  n 
Philadelphia.  W.  ft  a  B.  Co.  (Pa.)  8  L.  B.  A.  4L 
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of  the  appellant's  own  negligence,  the  instruc- 
tion was  not  improper. 
The  Jvdgment  it  aprmadU 

An  extension  of  the  time  for  filing  a  rehear- 


ing was  obtained  in  this  case,  bnt  counsel 
finnlly  neglected  to  avail  themselves  of  the  ex- 
tension,  and  the  extended  time  expired  with* 
out  the  filing  of  sucb  petition,  and  the  deci*-> 
ion  thereby  became  absolute. 


OmO  SUPRBME  COURT. 


8T  ATE  of  Ohio.  ard.J.A.  KOHLER, 
Attorney-  General, 

9, 

CINCINNATI,  WASHINGTON  &  BALTI- 

MOKE  R.  CO. 


6AME 

V. 

CINCINNATI,  NEW  ORLEANS  A  TEXAS 
PACIFIC  R.  CO. 

(....Ohio  St.....) 


*1.  Where  »  railway  eompaiiy»  Incorpo- 
rated under  the  laws  of  this  State»  mis* 
usee  a  fHuiehieet  priYUege  or  riirht  oonf erred 
upon  It,  or  olalms  the  right  to  exercise,  or  has 
exercised  **  a  fraoobise,  privUesre  or  right  In  con- 
traTcation  of  law.**  this  court  has  Jurisdiction  to 
inquire  Into  and  correct  the  mischief,  though  the 
corporation  may  be  enjniged  in  Interstate  com- 
mexcc,  and  the  misuser  or  usurpation  to  be  cor- 
rected relate  to  and  concern  that  traffic. 

8.  A  corporation*  created*by  this  State* 
and  engaged  in  carrying  goods  for 
bir«  as  a  common  carrier,  has  no  franchise,  privl' 
leffb  or  right  to  discriminate  in  Its  freight  rates  in 
f  avox  of  one  shipper,  even  when  it  Is  necessary  to 
dc  so  tc  secure  his  custom,  if  the  discriminating 
rate  WaIi  tend  to  create  a  monopoly  by  excluding 
from  their  proper  markets  the  products  of  the 
competitors  of  the  favored  shipper. 

*Head  notes  by  the  Ooubs. 


8*  Where  such  corporation  fixes  a  rata 

of  freight  per  buudred  pounds,  for  carrying  p^ 
troleum  oil  In  oil-tank  cars,  substantially  lower 
than  its  rate  for  transporting  It  In  barrels  in  car- 
load lots.  It  is  exercising  *' a  franchise,  privilege- 
or  right  in  contravention  of  law"  within  the 
meaning  of  the  fourth  clause  of  1 6761,  Bev.  StaU 

(March,  i,  1800.) 

PETITIONS  In  qtio  warrrato  to  oust  defena- 
ants  from  certain  franchises  alleged  to  be 
illegally  exercised  by  them.  Judgment  of  ouster. 

Statement  by  Bradbury*  J,: 

The  pleadings,  together  with  the  report  of 
the  referee,  Hon.  Channing  Richards,  disclose 
that  the  Cities  of  Marietta,  O.,  and  Parkers- 
burg.  West  Va.,  are  situated  on  opposite  sideft 
of  the  Ohio  River,  about  twelve  miles  apart; 
that  one  of  the  defendants,  the  Cincinnati, 
Washington  &  Baltimore  Railway  Company, 
owns  and  operates  a  railway  that  connects  3ia- 
rietta  directly,  and,  by  means  of  a  railway 
bridge  across  the  Ohio  River  at  Parkersburg, 
the  latter  place,  also  with  the  City  of  Cincin- 
nati, Ohio,  where  it  has  connections  with  an, 
extensive  system  of  railways  operated  by  the 
other  defendant,  the  Cincinnati.  New  Orleans 
&  Texas  Pacific  Railway  Company,  both  which 
railway  companies  are  corporations  created  by 
and  under  the  laws  of  this  titate;  and  that  the 
entire  line  of  the  first-named  Company  lies 
within  the  State,  while  only  about  one  mile  of 


Nora— Quo  warmnto^  for  UUqcU  exerdte  of  corpo^ 

rate  franchine. 

A  private  corporation  created  by  the  Legislature 
may  lose  its  franchises  by  a  misuser  or  a  nonuser  of 
them;  and  they  may  be  resumed  by  the  government, 
under  a  Judicial  Judgment  upon  a  quo  toarranto  to 
ascertain  or  enforce  forfeiture.  State  Board  of 
Bducation  v.  Bakewell,  8  West.  Rep.  40, 122  111.  380; 
Terrett  v.  Taylor,  18  U.  8.  0  Cranch,  61  (3  L.  ed.  668); 
State  V.  Real  Estate  Bank,  6  Ark.  606;  People  v. 
Manhattan  Co.  0  Wend.  86L 

The  writ  of  QUO  warranto  is  the  proper  remedy 
for  usurpation  of  a  franchise.  Reynolds  v.  Bald- 
win, 1  La.  Ann.  163;  State  v.  Ramos,  10  La.  Ann.  420. 

It  may  be  maintained  In  the  name  of  the  people 
to  restrain  a  corporation  from  exercising  authority 
not  poflseesed  by  it  under  its  charter  or  by  law. 
People  V.  New  Yorlc,  82  Barb.  36,  10  Abb.  Pr.  144; 
Oom.  V.  Delaware  &  H.  Oanal  Co.  48  Pa.  296;  People 
V.  Utica  Ins.  Co.  16  Johns.  858. 

An  information  in  the  nature  of  a  quo  warra/nto 
against  a  private  corporation  is  a  public  prosecu- 
tion.   People  V.  Golden  Rule,  114  HI.  84. 

It  is  of  legal,  not  equitable,  cognizance,  and  the 
issues  therein  are  strictly  legaL  People  v.  Albany 
ftB.R.Co.S7N.  Y.161. 

It  is  a  civil  suit  and  must  be  governed  by  the  rules 
applicable  thereto,  and  be  proceeded  with  like  any 
other  dvil  action.  Central  &  G.  Road  Go.  v.  Peo- 
ple, 6  Colo.  80;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  People, 
Id.  60.  State  v.  Lingo,  26  Mo.  486. 
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Original  Jurisdiction  is  conferred  on  the  supreme 
court  by  the  Constitution.  People  v.  Boughton,  5- 
Colo.  487;  State  v.  Milwaukee,  L.  S.  ft  W.  R.  Co.  46 
Wis.  679. 

In  New  York  the  remedies  may  now  be  obtained 
by  civil  action.  People  v.  Hall,  80  K.  Y.  117.  See 
note  to  State  v.  Minnesota  T.  Mfg.  Co.  (Minn.)  8  L, 
R.A.610. 

The  granting  of  leave  to  file  the  information  is 
within  the  sound  discretion  of  the  court.  People 
▼.  Waite,  70  IlL  25:  People  v.  Moore,  78  HI.  182;  State 
V.  Smith,  48  Vt.  266. 

When  the  attorney-general  ex  ojjido  flies  an  in- 
formation, no  leave  of  court  is  requisite.  Vanatta 
T.  Delaware  ft  B.  B.  R.  Co.  88  N.  J.  L.  282. 

The  Information  is  properly  filed  against  the  cor- 
porate body,  not  the  IndUidual  members.  State  T» 
Barron,  67  N.  H.  486;  State  v.  Taylor,  25  Ohio,  280. 

One  charged  with  having  usurped  powers  and 
franchises  and  exercising  tho  same  without  author- 
ity of  law  must  either  Justify  or  disclaim  the  al- 
leged acts.    Illinois  M.  R.  Co.  v.  Peoplo,  84  111.  426. 

It  is  not  competent  for  this  court.  In  a  q\w  war^ 
ranto  proceeding  ousting  an  acting  corporation  of 
the  franchise  to  be  a  body  corporate,  to  consider  or 
determine  the  rights  or  liabilities  of  third  parties 
acquired  and  incurred  in  their  dealings.  Society 
Perun  v.  Cleveland,  1  West.  Rep.  606.  43  Ohio  St^ 
481.  See  noU  to  State  y.  Minnesota  T.  Mfg.  COi. 
(Mhin.)8L.R.  A.6ia 
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tbe  exteD^ve  system  operated  by  the  last- 
DaiDPd  Company  is  so  located,  the  remainder 
tl  ereoT  extending  through  the  States  south  of 
the  Ojio  River.  That  the  Camdea  Consoli- 
dated Oil  Company,  a  branch  of  the  Standard 
Oil  Company,  owns  and  operates  an  extensive 
establishment  at  Parkersburg,  West  Va.,  for 
refining  petroleum  oil;  and  that  there  are  a 
Dumber  of  smaller  establishments  at  Marietta, 
O.,  engaged  in  the  same  business,  not  connect- 
ed, however,  with  the  Standard  Oil  Company, 
one  of  which,  owned  and  operated  by  George 
Rice,  is  of  considerable  magnitude,  though 
much  less  extensive  than  the  Camden  Consoli- 
dated Oil  Company.  That  the  several  owners 
of  these  oil  refineries  mainly  depend  for  trans- 
porting their  finished  product  to  its  principal 
market,  the  towns  and  cities  south  of  the  Ohio 
River,  upon  the  railways  owned  and  operated 
by  the  defendants,  both  of  whom  are  common 
carriers  of  freight  and  passengers.  Thai  there 
are  two  methods  of  transporting  oil  to  market, 
in  use  by  refiners  and  wholesale  dealers,  one 
in  barrels  shipped  in  carload  lots,  in  cars  fur- 
nished by  the  carrier,  the  other  in  iron -tank 
cars  owned  and  furnished  by  shippers;  and  that 
defendants  furnished  no  tank  cars,  and  did  not 
liold  themselves  out  as  prepared  to  transport 
oil  in  that  way;  and  that  the  tank  cars  on  the 
road  of  the  Cincinnati,  Washington  &  Balti- 
more Railway  Company  were  owned  and 
controlled  by  the  Camden  Consolidated  Oil 
Company,  while  those  on  the  road  of  the  Cin- 
tdnnati.  New  Orleans  &  Texas  Pacific  Rail- 
way Company  were  owned  and  controlled  by 
the  Chess  Carly  Company,  a  branch  of  the 
Standard  Oil  Company,  located  in  Kentucky, 
and  tiiat  the  Camden  Consolidated  Oil  Com- 
pany and  the  Chess-Carly  Company  usually 
adopted  the  iron- tank  car  method  of  shipment, 
all  other  refiners  using  the  barrel  method 
only.  That  for  some  years  prior  to  the  bring- 
ing of  this  action  the  freight  rates  estab- 
lished by  defendants  for  transporting  oil  in 
tank  cars,  were  made  much  lower  than  those 
for  transporting  it  in  barrel  packages  in  car- 
load lots,  and  that  the  rates  charged  George 
Rice  and  other  refiners  and  wholesale  shippers 
over  these  railroads  by  the  barrel  method  were 
much  higher  than  the  rates  charged  the  Cam- 
-den  Consolidated  Oil  Company  and  the  Chess- 
Carly  Company  respectively  for  similar  serv- 
ices by  the  barrel  method;  so  that,  whatever 
method  was  adopted,  a  marked  discrimination 
was  made  in  favor  of  these  two  companies. 

Any  further  statement  of  facts  necessary  to 
understand  the  decision  will  be  found  in  the 
opinion. 

Me89r»,  J.  A.  Kohler»  Atty'Oen.,W.  B. 
lioomist  A.  D.  FoUett  and  Geor^^e  K* 

Nash,  for  relator: 

An  Ohio  railroad  company  has  no  right  to 
give  lower  rates  to  a  favored  shipper.  Such  a 
corporation  makes  an  unlawful  discrimination 
in  favor  of  the  larger  shipper  contrary  to  pub- 
lic policy,  when,  m  consideration  of  the  fact 
that  such  shipper  fumishes  a  greater  quantity 
of  freights  than  other  shippers  during  a  given 
time.  It  anees  to  make  a  rebate  on  the  pub- 
lished tamf  on  such  freights,  to  the  prejudice 
-of  other  shippers  of  like  freights  under  the 
•ame  drcumstanoea. 
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Seofidd  V.  Lake  Shore  db  M.  8,  R,  Co.  X  West. 
Rep.  «12.  43  Ohio  St.  571;  TalcoU  v.  Pins 
Grove  1  Flipp.  120;  Orouchr.  London  dh  N.  W, 

B.  Co.  14  C.  B.  255;  Parker  v.  Great  Western 
K  Co.  7  Scott,  N.  R.  835. 

Messrs.  McClintick  Sb  Smith  and  Ed- 
ward W.  Strong:,  for  the  C.  W.  &  B.  R. 
Co.,  defendant: 

The  petition  is  based  wholly  upon  the  ground 
that  the  defendant  has  misused  the  franchise, 
privilege  and  right  conferred  upon  it  by  law, 
or  has  exercised  a  franchise,  privilege  or  right 
in  contravention  of  law. 

8  Rev.  Stat.  §  6761,  p.  386. 

Acts  of  misuser  must  relate  to  matters  which 
are  of  the  essence  of  the  contract  between  the 
State  and  the  corporation,  and  they  must  be 
willful  and  repeated. 

Harris  v.  Mississippi  VaUey  iSi  8.  L  R.  Co. 
51  Miss.  602;  Com.  v.  Pennsylvania  Com.  Bank, 
28  Pa.  883;  htate  v.  New  Orleans  Gaslight  dt 
Bkg.  Co.  2  Robt.  ^La.)  529. 

Mere  mistake  m  the  mode  of  exercising  a 
power  will  not  be  such  a  misuser  as  to  consti- 
tute a  ground  of  forfeiture. 

Peoffa  V.  Kingston  db  M.  Tump.  JS.  Cb.  23 
Wend.  193. 

If  violation  of  the  law  has  been  shown,  the 
same  law  has  provided  an  extraordinary  remedy 
and  punishment,  which  indicates  tbemtention 
of  the  LegiBlature  to  limit  the  party  aggrieved 
to  this  particular  statutory  relief. 

Com.  V.  Breed,  4  Pick.  460;  Sc^fieldY.  Lake 
87iore  AM.  8.  R.  Co.  1  West  Rep.  812,  43 
Ohio  St.  571:  Peters  v.  Marietta  d  0.  R.  Co. 
42  Ohio  St.  275. 

A  judgment  of  forfeiture  will  not  be  ordered 
if  there  be  any  other  remedy  for  the  grievance 
com  plained  of. 

High,  Extr.  Legal  Rem.  649;  State  v.  Cin- 
cinnati Com.  Bank,  10  Ohio,  539;  State  ▼. 
Farmers  College,  32  Ohio  St.  489. 

Discrimination  in  rates  of  freight,  if  fair  and 
reasonable,  and  founded  on  grounds  consistent 
with  public  interest,  is  allowable. 

Hersh  V.  Northern  Cent.  R.  Co.  74  Pa.  181; 
Chicago  db  A.  R,  Co.^.  PecpU,  67  111.  11;  FiicK- 
burg  R.  Co.  v.  Gage,  12  Gray,  893;  Carton  v. 
Bristol  db  E.  R.  Co.  1  Best  &  S.  112, 154,  165; 
McDuffee  v.  Portland  db  R.  R.  Co.  52  N.  H. 
430,  3  Am.  &  Eng.  R.  R.  Cas.  602;  Ransom  v. 
Eastern  Counties  R.  Co.  1  C.  B.  K.  8.  487,  4 

C.  B.  N.  8.  135. 
Forfeitures  are  not  favored. 

High,  Extr.  Legal  Rem.a49;  State  r.  Cincin- 
nati Com.  Bank,  10  Ohio,  539;  People  v.  Kings- 
ton db  M.  Tump.  R.  Co.  23  Wend.  211;  Re 
Franklin  Teleg.  Co.  119  Mass.  448;  StaU  r. 
Farmers  College,  82  Ohio  St.  489. 

Messrs.  Harmon,  Colston,  Goldsmith 
A  Hoadly,  for  C,  N.  O.  &  T.  P.  R  Co.. 
defendant: 

The  States  have  no  jurisdiction  whatever 
over  Interstate  commerce,  and  a  money  pen- 
alty cannot  be  imposed  by  state  law  for  a 
breach  of  duty  relaUng  to  interstate  commerce. 
If  such  a  breach  cannot  be  the  basis  of  a  fine, 
much  less  can  it  justify  the  most  severe  penalty 
which  by  law  can  ever  be  inflicted  upon  a  corpo- 
ration, namely,  the  forfeiture  of  its  franchise. 

See  Wabash,  St.  L.  db  P.  R.  Co.  v.  lUinois,  118 
U.  S.  657  (30  L.  ed.  244);  Com.  v.  Housatonie 
R.  Oo.Z  New  Eng.  Rep.  449,  148  Mass.  264. 


i88a 


Statb,  ex  Ttl  KoHLSB,  V.  CmoiKNATi,  W.  &  B.  R.  Ca 


8S1 


Br«dbiirj»  Jl,  delivered  the  opinion  ol  the 
•court: 

These  actions  are  brought  under  the  fourth 
clause  of  ^  0761,  Rev.  Stat.,  which  authorizes 
an  action  of  quo  trarrantoio  be  brouirlit  against 
«  corpora' ioQ  '*  when  it  has  misused  a  franchise, 
privile«^e  or  right  conferred  upon  it  by  law,  or 
when  it  claims  or  holds  by  contract  or  other- 
wise, or  h:i9  exercised  a  franchise,  privilege  or 
right  in  contravention  of  law." 

"Tlie  pclliions  charge,  among  other  things, 
that  the  dffendanta  misused  their  corporate 
powers  and  franchises  by  discriminating  in 
their  rates  of  frci'zht  in  favor  of  certain  refiners 
of  pctroliMim  oil  connected  with  the  Standard 
OiiCompany,  by  charging  other  shippers  of  like 
products  unreasonable  rates,  by  arbitrarily  and 
fluddHily  changing  the  same,  and,  finally,  by 
confederating  with  the  favored  shippeis  to 
create  and  foster  a  monopoly  in  refined  oil,  to 
the  injury  of  other  refiners  and  the  public;  and, 
further,  that  the  defendants  claimed  and  ex- 
ercised, in  contravention  of  law,  the  right  to 
chiirge  for  shipping  oil  in  tank  cars  a  lower 
rate  of  freiglit  per  hundred  pounds  than  they 
chargt*d  for  shipping  the  same  in  barrels,  in 
carload  lots.  The  defendants  by  answer,  among 
other  maiters.  denied  charging  any  shippers 
unreasonable  rates  of  freight,  or  that  they 
arbitrarily  or  suddenly  changed  such  rates,  and 
denied  any  confederacy  wiih  anyone  to  establish 
a  monopoly. 

The  actions  were  referred  to  a  referee  to  take 
the  evicence  and  to  repoit  to  this  court  bis  flnd- 
ings  of  fact  and  concluftious  of  law  therefrom; 
all  which  has  been  done  and  the  cases  are  lie- 
fore  us  upon  this  report. 

To  the  report  of  the  referee  exceptions  were 
filed  by  all  parties.  The  defendant,  however, 
do  not  now  insist  upon  their  exceptions  to  the 
finding  of  the  referee  in  so  far  as  it  relates  to 
the  facts;  indeed,  it  is  difQcult  to  conceive  any 
grounds  for  thc'ir  doing  so,  for  these  find  in ss 
are  mainly  based  upon  the  testimony  of  the 
ofiScers  and  agents  of  the  Railroad  Companies. 

On  the  other  hand,  however,  counsel  for  the 
relators  urge  upon  us  with  much  force  their 
exceptions  to  the  facts  as  tbey  were  found  by 
the  referee;  four  of  which  findings  at  least  - 
the  eighth,  ninth,  twenty-second  and  twenty- 
third  — deserve  consideration.  The  eighth 
was,  that  the  open  rate  of  freight  made  foir  ihe 
public  for  oil  was  not  excessive,  and  the  ninth, 
that  thofe  open  rales  were  not  frequently  or 
arbitrarily  changed.  Without  absolutelv  com- 
mitting ourselves  to  the  correctness  of  thene 
findings,  we  think  they  are  made  immaterial 
by  other  findings  that  require  the  rendition  of 
the  same  judgmpnt  that  should  have  been  ren- 
derfd  had  these  two  findings  been  the  reverse 
cf  what  tbey  are. 

The  twenty  second  and  twenty-third  findings 
cf  fact  sliculd  be  considered  together.  The 
first  of  the  t  wo  negatives  the  existence  of  a  con* 
spirncy  or  confe<lerution  between  either  of  the 
defendants  and  the  Camden  Consolidated  Oil 
Company  on  the  one  hand,  or  the  Chess  Carly 
Company  on  the  other,  to  foster  cr  create  a  mo- 
nopoly in  the  traffic  in  petroleum  cil,  while  the 
ether  one  rests  the  action  of  the  Railroad  Com- 
panies, in  giving  rebates  and  special  rates  to 
these  favored  shippers,  upon  the  necessiiy  they 
were  under  of  domg  so  to  secure  large  ahip- 


ments  of  .oil  over  their  roads  which  would  other- 
wise  have  been  lost  to  them. 

It  is  coniendeti,  in  this  connection,  that  as 
the  evidence  shows,  and  the  referee  in  another 
part  of  his  report  found,  that  this  action  of  the 
Kailroad  Companies  tended  to  create  a  monop- 
oly and  to  injure  the  bu-tiness  of  George  Rice 
in  all  the  markets  readied  by  their  tines,  and 
in  some  instances  did  in  fact  create  a  monopoly, 
they  (especially  as  their  officers  were  men  of 
large  capacity  and  wide  experience  in  the  af- 
fairs of  the  commercial  world)  must  be  held 
to  have  conteuiplated  and  intended  these  nat- 
ural results. 

It  is  true  that  in  relation  to  many  matters, 
both  civil  and  criminal,  one  must  be  held  to 
intend  the  natural  and  probable  consequences 
of  an  act  and  cannot  be  heard  to  deny  it.  We 
think  the  principle  hardly  applicaiile  here,  and 
that  the  char^  of  an  actual  conspiracy  by  the 
defendants  with  others,  to  misuse  the  franchises 
conferred  on  them  by  the  State,  to  injure  the 
public,  is  not  necessarily  sustained  by  proof 
that  a  course  was  pursued  beneficial  to  their 
interests,  though  it  tended  to  and  in  f.ict  did 
produce  that  result.  The  inference  thus  aris- 
ing is  to  l)e  given  due  force,  but  is  not  conclu- 
sive; and  the  fact  of  conspiracy  Is  to  be  estab- 
lished, if  at  all,  from  a  consideration  of  ali  the 
circumstances  in  the  case,  and  we  cannot  say, 
in  view  of  all  those  circumstances,  that  the  find- 
ing of  the  referee  in  this  respect  Is  not  support- 
ed by  the  evidence.  The  exceptions  to  the 
report  are  therefore  overruled. 

All  of  the  oil  of  the  Camden  Consolidated 
Oil  Company  that  was  transported  over  the 
Cincinnati,  Washin^rton  &  Baltimore  Railroad 
Company,  all  of  that  which  was  refined  by 
Oeorge  Ilice  and  otiier  refiners  operating  at 
Marietta,  Ohio,  which  was  carried  south  of  the 
Ohio  River,  and  all  of  that  belonging  to  any  of 
those  parties  wldch  was  transpor:ed  over  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Rail- 
way, was  commerce  between  the  States,  the 
regulation  of  which,  by  the  Constitution  of  the 
United  States,  is  denied  to  the  several  States; 
and  as  the  discrimination,  of  which  complaint 
is  made  in  this  action,  relates  to  this  traflic,  de- 
fendant's counsel  contend  that  this  court  has 
no  jurisdiction  of  the  subject.  No  doubt  the 
regulation  of  interstite  commerce  belongs  ex- 
clusively to  the  national  government;  but  does 
the  controversy  now  before  us,  in  any  proper 
sense  of  the  term,  relate  to  a  retrulaiiou  of  com- 
merce between  the  States?  Doeb  this  exclusive 
right  in  Congress  to  regulate  interstate  com- 
merce preclude  any  action  hy  a  State  upon  any 
subject  that  may  incidentally  affect  such  com- 
merce? Certainly  a  State  cannot  be  compelled 
to  create  corporations  in  aid  of,  or  to  fticilitatOy 
commerce  between  the  States;  but  if  it  does 
create  one  capable  of  enga<png  in  such  com- 
merce, and  the  corporation  in  fact  so  engages, 
is  that  an  emancipation  of  the  corporation  from 
the  control  of  the  State?  Tliat  the  power  to 
regulate  commerce  between  the  States  cannot 
safely  be  pressed  to  such  extreme  consequences 
is,  we  think,  recognixed  by  the  supreme  court 
in  liobbim  v.  8/telbf/  Co,  Taxinrj  Dist.  120  U.  S. 
4^9  l»0  L.  ed.  694].  The  corporation  has  re- 
ceived vitality  from  the  State;  it  continues  dur- 
ing its  existence  to  be  the  creature  of  the  State; 
must  live  subs^rient  to  its  laws,  and  has  such 
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powers  and  francblses  as  those  laws  have  be- 
stowed upon  it,  and  none  others.  As  the  State 
-was  not  boiind  to  create  it  in  the  first  place,  it 
Is  not  bound  to  maintain  it,  after  having  done 
so,  if  it  violates  the  laws  or  public  policy  of 
the  Slate,  or  misuses  its  franchises  to  oppress 
the  citizens  thereof. 

For  such  offenses  the  State,  acting  through 
its  Legislature  and  courts,  and  in  the  exercise 
of  a  sound  discretion,  may  either  destroy  the 
corporation  entirely,  by  forfeiting  its  charter, 
or  oust  it  from  the  wrongful  exercise  of  its 
powers;  and  if,  instead  of,  or  in  addition  to, 
misusing  the  franchises  actually  conferred,  it 
usurps  ot  hern,  the  circumftt  ance  that  the  usurped 
franchises  relate  to  and  concern  commerce  be- 
tween the  States  ought  not  to  deprive  the  State 
of  its  visitorial  power.  If  the  State  creating 
the  corporation  is  deprived  of  this  power,  none 
exists  elsewhere.  '*The  government  creating 
the  corporation  can  alone  inbtitute  such  a  pro- 
ceeding [quo  teaman  to  to  adjud^  forfeiture 
of  a  corporate  franchise],  since  it  may  waive 
a  brolten  condition  of  a  compact  made  with 
it"  Angel  &  A.  Corp.  g  777,  and  cases  cited. 
See  note  6, 

That  the  Cincinnati,  .Washington  &  Balti- 
more Railway  Company  did  discriminate  in  its 
rates  for  freight  on  petroleum  oil  in  favor  of 
the  Camden  Consolidated  Oil  Company,  and 
that  the  Cincinnati,  New  Orleans  &  Texas  Pa- 
cific Fail  way  Company  did  the  same  in  favor 
of  the  Chess-Carly  Company,  is  shown  by  the 
finding  of  ihe  referee,  which  is  clearly  sns- 
jtained  by  the  evidence.  That  these  dii>crimi- 
Dating  rates  were  in  some  instances  strikingly 
exce>sive,  tended  to  foster  a  monopoly,  tended 
to  injure  the  competitors  of  the  favored  ship- 
pers and  were  in  many  instances  prohibitory, 
actually  excluding  these  competitfirs  from  ex- 
tensive and  valuable  markets  for  their  oil,  giv- 
ing to  the  favored  shippers  absolute  control 
thereof,  is  established  beyond  any  serious  con- 
trovcisy.  The  justification  interposed  is  that 
this  was  not  done  pursuant  to  any  confederacy 
with  the  favored  shippers  or  with  any  purpose 
to  inflict  injury  on  iheir  competitors,  but  in 
order  that  the  Railroad  Companies  might  secure 
freight  that  would  otherwise  have  been  loss  to 
them.  1  his  we  do  not  think  sufficient.  We 
arc  not  unmindful  of  the  difl]culties  that  stand 
in  the  way  of  presciibing  a  line  of  duty  to  a 
railway  company,  nor  do  we  undertake  to  say 
they  may  not  pursue  their  kgitimate  objects, 
and  shape  their  policy  to  secure  benetiis  to 
themselves,  though  it  may  press  severely  upon 
the  interests  of  others;  but  we  do  hold  that 
they  cannot  be  permitted  to  foster  or  create  a 
monopoly,  by  giving  to  a  favored  shipper  a 
discriminating  rate  of  freight.  As  common 
carriers,  their  duty  is  to  carry  indifl*ereDtly  for 
all  who  may  apply,  and  in  the  order  in  which 
the  application  is  made  and  upon  the  same 
terms;  and  the  assumption  of  a  right  to  make 
discriminations  in  rates  for  freight,  such  as  was 
claimed  and  exercised  by  the  defendants  in  this 
case,  on  the  ground  that  it  thereby  secured 
freight  that  it  would  otherwise  lose,  is  a  misuse 
of  the  rights  and  privileges  conferi'ed  upon  it 
by  law.  A  full  and  complete  discussion  of  the 
principles  and  a  thorough  collection  of  the  au- 
thorities bearing  upon  the  duties  of  railroad 
companies  towuds  their  customers  is  to   be 


I  found  in  the  opinion  of  Judffe  Atherton,  in  the 
case  of  SeofiddY.  Lake  Shored  M.  8.  R,  Ch.  4ft 
Ohio  St.  571,  1  West.  Rep.  812,  to  which  noth- 
ing need  be  now  added. 

it  appears  that  of  the  two  methods  of  ship- 
ping oil,  that  by  the  barrel  in  carload  lots  and 
that  in  tank  cars,  the  first  only  was  available 
to  George  Rice  and  the  other  refiners  of  petro- 
leum oil  at  Marietta,  Ohio,  as  they  owned  no 
tank  cai-s,  nor  did  the  defendants  own  or  un- 
dertake to  provide  any;  but  that  both  methods 
were  open  to  the  Camden  Consolidated  Oil 
Company  and  the  Chess-Carly  Company,  by 
reason  of  their  ownership  of  tank  cars;  and 
that  the  rate  per  barrel  in  tank  cars  was  very 
much  lower  than  in  barrel  packaires  in  box 
oars;  that  in  fact  the  Cincinnati,  Washington 
&  Baltimore  Railway  Company,  after  allowing 
the  Camden  Consolidated  Oil  Company  a  re- 
bate, and  allowing  the  Baltimore  &  Ohio  Rail- 
way  Company  for  switching  cars,  reoeived 
from  the  Camden  Consolidate  Oil  Company 
only  about  one  half  the  open  rates  it  charged 
the  Marietta  refiners,  and  that  both  Railroad 
Companies  claimed  the  right  to  make  different 
rates,  based  upon  the  different  methods  of  ship- 
ping oil,  and  the  fact  of  the  ownership  br 
shippers  of  the  tank  cars  used  by  them.  It 
was  the  duty  of  the  defendants  to  furnish  suit- 
able vehicles  for  transporting:  freight  offered 
to  them  for  that  purpose,  and  to  offer  equal 
terms  to  all  shippers. 

A  railroad  is  an  improved  highway;  the  pub* 
lie  are  equally  entitled  to  its  use;  it  must  pro- 
vide equal  accommodation  for  all  upon  the 
same  terms.  The  fact  that  one  shipper  may  be 
provided  with  vehicles  of  his  own  entitles  biia 
to  no  advantage  over  his  competitor  not  so  pro- 
vided. The  true  rule  is  announced  by  the  In- 
terstate Commerce  Com  mission  in  the  report  of 
the  case  of  George  Rice  v.  I^utsviUe  dt  N,  R. 
Co,  I  Inters.  Com.  Rep.  722:  **The  fact  that 
the  owner  supplies  the  rolling  stock  when  hi» 
oil  is  shipped  in  tanks,  in  our  opinion,  is  entitled 
to  little  weight  when  rates  are  under  consider- 
ation. It  is  properly  the  business  of  railroad 
companies  to  supply  to  their  customers  suitable 
vehicles  of  transportation  {Ogdentburg  dt  L.  G, 
R.  Co.  V.  Pratt,  89  U.  S.  82  Wall.  128  [22  L. 
ed.  827]\  and  then  offer  their  use  to  everybody 
impartially,"  Page  60  of  the  report  of  the 
case. 

No  doubt  a  shipper  who  owns  cars  may  be 
paid  a  reasonable  compensation  for  their  use, 
so  that  the  compensation  is  not  made  a  cover 
for  discriuiinating  rates  or  other  advaniagee 
to  such  owner  as  a  shipper.  Nor  is  there  any 
valid  objection  to  such  owner  usinff  them  ex- 
clusively as  long  as  the  carrier  provides  equal 
accommodations  to  its  other  customers.  It 
may  be  claimed  that  if  a  railmad  company 
permit  all  shippers  indifferently  and  upon  equal 
terms  to  provide  cars  suitable  for  their  busi- 
ness, and  to  use  them  exclusively,  no  discrimi* 
nation  is  made.  This  may  be  theoretically^ 
true,  but  is  not  so  in  its  application  to  the  ac- 
tual state  of  the  business  of  the  country,  for  a> 
very  large  proportion  of  the  customers  of  a> 
railroad  have  not  a  volume  of  business  large 
enough  to  warrant  equipping  themselves  with 
cars,  and  might  Ik  put  at  a  ruinous  disadvan- 
tage in  the  attempt  to  compete  with  more  ez» 
tensive  establishments.    Aside  from  this,  how- 


7  Ii.  R.  A, 


Smith  t.  Oboboia  Pacific  R.  Co. 


823 


ever,  a  shipper  is  not  bound  to  provide  a  car; 
the  duty  of  providing  suitable  facilities  for  its 
ooRtomers  rests  upon  the  railroad  company, 
and  if  instead  of  providibg  sulUcient  and  suit- 
able cars  itself,  this  is  done  by  certain  of  its 
customers,  even  for  their  own  convenience,  yet 
the  cars  thus  provided  are  to  be  regarded  as 
part  of  the  equipment  of  the  road.  It  being 
the  duty  of  a  railroad  company  to  transpoi  t 
freight  for  all  persons  indifferently  and  in  the 
order  in  «  hich  iis  transportation  is  applied  for, 
it  cannot  be  permittfKi  to  suffer  freight  cars  to 
be  placed  upon  its  track  by  any  customer  for 
his  private  use,  except  upon  the  condition  that, 
if  it  does  not  provide  other  cars  sufficient  to 
transport  the  freiglit  of  oiher  customers  in  the 
order  that  application  is  made,  they  may  be 
used  for  that  purpose.  Were  this  not  so,  a 
mode  of  discriminnlion  fatal  to  all  successful 
compeiition  by  small  establishments  and  oper- 
ators with  larger  and  more  opulent  ones  could 
be  successfully  adopted  an4  practiced  at  the  will 


of  the  railroad  company  and  the  favored  shipper. 

The  advantages,  if  any,  to  the  carrier,  pre- 
sented by  the  tank-car  method  of  transporting 
oil  over  that  by  barrels  in  box  cars  in  carload 
lots,  are  not  sufficient  to  justifv  any  substan- 
tial difference  in  the  rate  of  freight  for  oil 
transported  in  that  wa^;  but  if  there  were  any 
such  advantages,  as  it  is  the  duty  of  the  carrier 
to  furnish  proper  vehicles  for  transporting  it, 
if  it  failed  in  this  duty  it  could  not  in  justice 
avail  itself  of  its  own  neglect  as  a  ground  of 
discrimination;  it  must  either  provide  tank  cars 
for  all  of  its  customers  alike,  or  give  such  rates 
of  freiffht  in  barrel  packages,  by  the  carload, 
as  will  place  its  customers  using  that  method 
on  an  equal  footing  with  its  customers  adopt- 
ing the  other  method. 

Judgment  ousting  defendnrUa  from  the  right 
to  make  or  eharge  a  rate  of  frei^t  'per  hundred 
pounds  for  transporting  oil  in  iron  tank-ears, 
substantially  lotoier  than  Jor  transporting  it  in 
barrels,  in  carload  lots. 


ALABAMA  SUPREME  COURT. 


Robert  T.  SmTE,  Appt., 

GEORGIA  PACIFIC  R  CO. 
(....Ala. ) 

Calling  the  name  of-  a  station  and  stop- 
ping  the  train  soon  after  to  taJce  a  side  track 
while  auutber  train  pa88f>8  will  not  make  the  car- 
rier liable  for  injuries  to  a  paasen^er  who  at- 
tempts to  get  off  at  that  pJace,  where  all  the  sur- 
roundings indicate  that  it  is  not  the  proper 
place  for  alightmg. 

(January  IS,  1800.) 

APPEAL  \ij  plaintiff  from  a  Judcment  of 
the  Circuit  Court  for  Cleburne  County  in 
favor  of  defendant  in  an  action  to  recover  dam- 
a^rea  for  personal  injuries  alletred  to  have  re- 
•ulted  trom  tlie  ccgligeuceof  defendant's  serv- 
ants.    Affirmed, 
The  facts  are  fully  stated  in  the  opinion. 
Messrs.  Kelly  &  Smith  for  appellant. 
Mesitrs,  Knox  &  Bo^vie  for  appellee. 

Clopton,  /.,  delivered  the  opinion  of  the 
court: 

Appellant's  injuries,  for  which  he  sues, were 
received  while  ali^^htingfrom  strain  at  Ueflin, 
a  regular  station  on  defendant's  road.  His 
right  of  recovery  is  founded  on  the  allegation 
that  bis  in  jury  was  caused  by  the  negligence  of 
defendant's  servants.  The  specific  negligence 
complained  of  is  alleged  to  consist  in  calling 
out  the  name  of  the  station,  bringing  the  train 
to  a  stand-Ktill  immediately  thereafter,  thereby 
inducing  plaintifT  to  Itelieve,  and  to  act  upon 
the  belief,  that  the  train  had  reached  the  usual 
place  for  landing  passengers,  and  suddenly 
starting  it  without  giving  him  notice.  Plain- 
tiff's act  in  leaving  the  train  being  voluntary. 
It  is  incumbent  on  him,  in  oixler  to  entitle  him 
to  a  recovery,  or  lief  ore  the  opinion  of  a  jury  is 
required  to  l)e  taken  as  to  the  question  of  neg- 
ligence, to  produce  evidence  from  which  the 
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inference  may  be  reasonably  drawn  that  hisli^ 
jury  was  caused  by  the  negligci.ce  of  the  de- 
fendant We  shall  therefore  direct  our  con- 
sideration to  the  question  whether,  on  the  facta 
clearly  proved,  and  having  regtird  to  the  liber- 
ty to  draw  inferences  ilierefrom,  the  court 
would  have  been  justified  in  taking  the  ques- 
tion of  negligence  from  the  jury;  for  if  on  the 
facts,  which  admit  of  no  dinpuie,  and  allowing 
all  adverse  inferences,  it  would  have  been  the 
duty  of  the  court  to  set  ai^ide  the  verdict  had 
one  been  rendered  in  favor  of  plaintiff,  and  the 
aflirmative  charge  in  favor  of  the  defendant 
was  authorized,  we  need  not  consider  the  vari- 
ous rulinj)!s  of  the  court.  Benily  v.  Georgia 
Pae.  R,  Co.  86  Ala.  484. 

A  railroad  company,  being  a  carrier  of  passeu- 
irers,  is  under  obli^'^tion  to  use  reasonable  care 
to  transport  them  safely.  This  general  duty  in- 
cludes the  specific  duty  not  to  expose  them  to 
unnecessary  danger,  and  not  intentionally  or 
Dealigently  to  mislead  them  by  causing  them  to 
reasonably  suppose  that  their  point  of  destina- 
tion has  been  reached,  and  that  they  may  safely 
alight,  when  the  train  is  in  an  improper  place. 
Calling  out  the  name  of  the  station  is  custo- 
mary and  proper,  dO  that  passengers  may  be 
informed  that  the  train  is  approaching  the  sta- 
tion of  their  destination,  and  prei)are  lo  ^et  off 
when  it  arrives  at  the  platform.  The  mere  an- 
nouncement of  the  name  of  the  station  is  not 
an  invitation  to  alight,  but,  when  followed  by 
a  full  stoppage  of  the  train  soon  thereafter,  is 
ordinarily  notification  that  it  has  arrived  at  the 
usual  place  of  landing  pa^engers.  Whether 
the  stoppage  of  the  train,  after  such  announce- 
ment and  before  it  arrives  at  the  platform,  is 
negligence,  depends  upon  the  attendant  circum- 
stances. The  rule  is  aptly  expressed  in  Bridges 
V.  North  fA>ndon  ft.  Co,  L.  R.  0  Q.  B.  877,  by 
Willes,  /..•  "It  is  an  announcement  by  the 
railway  ofiScers  that  the  train  is  approachin?, 
or  has  arrived  at,  the  platform,  and  that  the 
passengers  may  get  out  when  the  train  stops 
at  the  platform,  or  under  dicumstaocee  induced 
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and  ciiiiffpd  by  tlie  company^  In  -which  the  man 
may  reasonably  8uppo8e  he  18  j^tt  ngout  at  the 
place  where  the  company  intenued  him  to 
tliglit.  To  that  extent  calling  out  is  an  Invltar 
tion." 

A  leference  to  a  few  leading  cases  will  aid  in 
the  solution  of  the  question  whether,  on  the 
facts  hereafter  stated,  plaintiff  should  or  could 
have  supposed  that  the  train  had  reached  the 
usual  place  for  the  discharge  of  passengers. 

In  Bridf/ei  v.  North  Ltmd&n  R.  Co.,  supra, 
the  executrix  and  wife  pued  for  injuries  suf- 
fered by  her  husband  which  resulted  in  his 
death.  The  train  on  whicli  he  was  a  passenger 
had  to  pass  through  a  tunnel  before  reaching 
the  main  platform.  There  was  within  the  tun- 
nel a  platform,  similar  to  but  narrower  than 
the  main  pbitform.  The  train  went  parthilly 
up  to  the  main  platform  and  stopped,  the  last 
two  caiTJagcs  remaining  in  the  tunnel,  the  hist 
but  one  opposite  the  small  platform,  and  the 
last,  in  which  thedeceased  was  riding,  opposite 
a  heap  of  rubbish  lying  near  the  track.  A  pas 
senger  who  had  alighted  on  the  platform  from 
the  carriage  next  to  the  last,  found  thedecensrd 
lying  on  the  heap  of  rubbish  fatally  injured. 
There  was  no  light  in  the  tunnel,  and  it  was 
filled  with  steam.  The  name  of  the  station  had 
been  called  in  the  usual  way.  It  was  ruled,  on 
appeal  from  the  Exchequer  Chamber  to  the 
House  of  Lords,  that  it  might  be  reasonably  in- 
ferred that  the  deceased,  having  heard  the  name 
af  the  station  called,  and  finding  that  the  train 
had  stopped,  got  out  of  the  carriage  supposing 
tliat  be  would  alicht  on  the  platform,  and  that 
the  evidence  furnished  matter  on  which  it  was 
necessary  to  take  the  opinion  of  a  jury.  L.  li. 
7  H.  L.  218. 

In  (Je^itral  R,  K  Co,  of  N,  J,  ▼.  Van  Horn, 
88  N.  J.  L.  188,  the  name  of  the  station  which 
was  plaintitl's  destination  was  announced  while 
the  train  wai«  in  motion,  and  soon  thereafter  it 
was  brought  to  a  f  til  stop,  some  distance  from 
the  station.  The  plaintiff  went  out  on  the  plat- 
form of  the  car  for  the  purpose  of  alighting, 
and  while  standing  thereon  the  train  was  sud- 
denly put  in  motion  towards  the  depot,  where- 
by she  was  thrown  off  and  injured.  This  whs 
at  night.  It  is  said:  '*The  court  would  not  be 
warranted  in  saying  that  it  is  not  negligence  to 

give  notice  of  the  appr  ach  to  a  station,  and 
len  to  ^^top  the  train  short  of  such  station,  in 
the  ni^ht  time  6urh  a  course  would  natural- 
Iv  tend  to  jeopard  pa8.sengt'r8,  for  it  would  in- 
duce them  to  lielieve  that  they  had  arrived  at 
the  station  dcHignateti,  and  they  would,  in  the 
ordinary  course,  go  to  the  car  platform.  At 
niglit,  thiA  must  Ite  the  inevitable  result. " 

In  Taber  v.  Dclatoare,  L.  &  W,  R,  Co,  71  N. 
Y.  48U,  Andrews,  J.,  says:  ''The  plaintiff  was 
lusiitied,  under  the  circumstances,  in  suppos- 
ing that  8he  had  reached  her  destination,  and 
that  the  train  was  ai  the  place  where  passen- 

fers  were  to  alight;  at  least,  the  jury  might 
ave  come  to  the  concluKion  that  ghe  was  free 
from  negligence.  1'he  defendant  was  bound 
to  take  notice  of  the  circumstances,  viz.:  that 
the  station  had  been  aimounced;  that  passen- 
gers for  Wilhinls  would  naturally  a<«sume  that 
the  trail),  when  it  stop|)ed,  was  at  the  station, 
and  at  the  place  wtieic  they  were  toalighl;thHt 
by  reason  of  the  darkness  of  the  night,  and  the 
abaeuce  of  a  depot,  or  other  external  bidication 
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of  a  station,  paasengeni,  especially  those  doI 
familiar  with  the  surrounding  objects,  would 
not,  by  observation,  know  that  the  train  bad 
run  beyond  the  highway  crossing;  that  passen- 
gers, in  the  absence  of  notice,  would,  according 
to  the  usual  custom,  start  to  leave  the  train  aa 
soon  as  it  came  to  a  stand-still."  In  that  caao 
the  niffht  was  dark,  and  there  was  no  depot  or 
station  light  or  anything  to  indicate  the  stop- 
ping place,  which  was  a  highway  crossing,  to 
a  person  not  familiar  with  it.  It  was  held  that 
whether  notice  should  have  been  given  to  the 
passengers,  as  a  reasonable  precaution,  that  the 
train  was  to  back,  and  wliether  the  omission  to 
do  so  was  negligence,  were  questions  for  the 
jury. 

On  the  other  band,  in  Miteh'M  v.  Chicago  S 
O,  r.  R  Co.,  51  Mich.  236,  the  plaintiff  intended 
to  take  another  train  at  the  crossing  of  two 
railways.  Before  an iving  at  the  junction,  the 
name  of  the  station  was  called  out,  and  the  train 
came  to  a  full  stop,  as  required  by  law,  before 
reaching  crossings.  Plainlifif  hurried  to  leave 
the  car,  went  down  the  steps  where  there  was 
no  platform  or  other  convenience  for  landing, 
and.  as  she  was  stepping  off.  the  cars  were  sud- 
denly started  to  go  tor  ward  to  the  depot,  when 
she  fell  and  was  injured.  This  was  in  daylight, 
and  it  does  not  appear  that  any  person  em- 
ployed on  the  train  observed  her.  It  was  held 
that  the  injury  was  purely  ac*cidental,  unless 
plaintiff  was  herself  negligent,  and  that  the 
company  was  not  liable.  Campbell,  </.,  said: 
"The  only  cause  of  the  mischief,  leaving  de- 
fendant's carelessness  or  ne»  licence  out  of  view, 
was  her  mistaken  supposition  that  the  cars  bad 
stopped  for  the  station,  and  that  she  should 
therefore  get  out.  There  was  nothing  at  the 
spot  to  indicate  a  landing  place,  and  there  wai 
at  the  proper  place,  a  sliort  distance  further  on, 
a  building  and  pktform,  aoprnpnate  and  used 
for  that  purpose.  The  stoppage  of  the  cars 
was  requii-ed  by  statute,  as  well  as  by  usage,  as 
a  precaution  against  col  I  isiona  The  callingof 
the  station  was  not  shown  to  have  lieen  out 
of  the  usual  course,  and,  from  the  distances 
mentioned,  we  can  hardly  conceive  it  should 
have  been  delayed.  No  one  representing  the 
company,  whether  conductor  or  brakeman,  is 
shown  to  have  known  or  suspe<-ted  that  plain- 
tiff had  put  herself  in  peiil  or  lift  her  place. 
Nothing  is  shown  which  put  them  in  fault  for 
not  knowing  this." 

We  have  specially  referred  to  the  cases  cited, 
l>ecauFe  they  distinguish  between  the  instances 
in  which  thenegli;>enoeof  the  defendant  is  and 
is  not  a  question  for  the  juiy,  and  have  made 
the  foregoing  extracts  because  they  clearly  de- 
clare the  principles  on  which  the  distinction 
rests.  They  all  concur  that  neither  the  an- 
nouncement of  the  station,  nor  stopping  the 
train  before  it  arrives  at  the  platform,  if  r^ 
quired  by  law  or  usage,  tor  the  |)urpofle  of 
avoiding  collisions  or  other  acciueuLs,  is  negli- 
gence per  as. 

In  Hridffea  v.  North  Jjondon  R.  Co.,  wpra, 
Rarrm  Pollock  oliserves,  in  refi'ix?nce  to  the 
conduct  of  the  passenger  wlio  was  injured: 
"Had  he  known  the  rubbish  was  there  instep 
of  the  platform,  to  jump  oui  onto  it  with  such 
a  fall  as  would  break  his  leg  and  occasion 
mortal  internal  injuries  would  indeed  have 
been  negligent,  and  rash  in  the  extreme.    Bat 
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U  was  two  hours  after  snnsct,  there  was  do 
light  wiihin  the  tunnel,  aod  the  deceased  was 
near-sighted,  and  he  might  well  have  supposed 
lie  would  step  on  the  plaiform,  as  did  the  pas- 
■enger  in  tbe  next  carriage,  with  impuniiy." 

It  will  be  observed  that,  in  each  of  the  cases 
in  which  it  was  ruled  there  was  evidence  of 
negligence  sutHcient  to  be  submitted  to  the 
Jury,  tliere  existed  the  element  that,  by  reason 
of  the  want  of  light  or  otber  things,  the  pas- 
senger may  have  been  deceived  into  supposing 
the  train  had  arrived  at  the  platform  or  place 
where  it  was  intended  he  should  alight.  Com- 
paring all  the  cases,  we  deduce  that  when  the 
name  of  the  station  is  called,  and  soon  there- 
after the  train  is  brought  to  a  stand-still,  a  pas 
senger  may  reasonably  conclude  that  it  has 
stopped  at  the  station,  and  endeavor  to  gel  off, 
unless  the  circumstances  and  indications  are 
such  as  to  render  manifest  that  tbe  train  has 
not  reached  the  proper  and  usual  landing  place. 

Tbe  undisputed  fac^s  are:  Ueflin  was  the 
point  at  which  the  regular  passenger  trains  met 
and  passed  each  otber. '  It  was  customary  for 
the  e88t-l>ound  train,  on  which  plaintiff  was  a 
passenger,  to  take  ibe  side  track,  leaving  the 
main  track  unobsihicted  for  the  passage  of  the 
train  going  westwardly.  This  was  necessary 
to  avoid  collision.  Ueflin  was  plaintiff's  point 
of  destination.  As  the  train  was  approaching, 
the  name  of  the  station  was  called,  as  was  usual, 
and  the  train  was  stopped  very  soon  thereafter, 
(be  object  being  to  take  the  side  track.  On 
its  stoppage,  plaintiff  went  out  of  the  rear  door 
of  the  car.  and  was  descending  with  one  foot 
on  the  first  step  of  the  car  and  the  otber  about 
touching  the  ground,  when  the  train  moved  to 

a  forward  to  the  depot,  which  caa^ed  him  to 
L    It  was  drawn  to  the  usual  place  for  tbe 


discharge  of  passcnirGrs,  and  ngain  stopped. 
The  rear  of  the  car.  from  winch  plain  iff  was 
getting  off,  was  about  200 yards  from  tbe  depot 
building,  the  proper  place  for  the  discharge  of 
passengers.  The  train  ^as  flrst  stopped  in  a 
cut,  about  SCO  feet  long,  and  from  5  to  11  feet 
deep.  This  was  in  d«'i>  lii^ht,  about  1  o'clock 
P.  M.  Plaintiff  had  been  in  lleflin  once  be- 
fore, but,  as  be  states,  arrived  and  departed  in 
the  night-time,  and  was  not  aboui  tbe  depot  in 
day-time.  Nevertheless  he  knew,  or  ought  to 
have  known,  that  there  was  a  depot  at  which 
passengers  ^oi  off  and  on  the  trains,  and  that 
It  was  not  m  such  a  cut.  Ail  the  surround- 
ings indicated  that  the  spot  at  whirh  plaintiff 
attempted  to  leave  the  train  was  not  the  proper 
place  for  landing.  From  tbe  description  of 
the  place  given  by  witncs'^es  and  shown  by  the 
diagram  in  evidence,  it  is  unreasonable  to  con- 
clude or  infer  that  any  person  poss'jssing  the 
ordinary  sense  of  sight,  and  using  it.  could 
have  supposed  that  tbe  train  had  arrived  at  the 
place  where  tbe  Company  intended  pas^^engers 
to  get  off.  It  does  not  appear  that  any  of  tiiose 
in  char^'  of  or  employed  on  tbe  train  noticed 
the  plamtiff  when  leaving  it,  or  had  cause  to 
suspect  his  intention  to  get  off.  There  were 
no  circumstances  or  surroundings  caused  by 
the  Company  which  should  have  induced  plain- 
tiff to  reasonably  suppose  be  was  getting  out 
at  the  place  where  the  Company  intended  him 
to  alight.  Tbe  evidence  clearlv  establishes 
that  bis  injury  was  accidental,  if  not  produced 
by  his  own  negligence.  On  the  undisputed 
'  facts,  the  court  would  have  been  justitied  in 
giving  tbe  affirmative  charge  in  favor  of  d» 
fendant. 
Afflntied. 


NEBRASKA  SUPREME  COURT. 


Owen  JONES  ei  al.,  Plff$.  in  Err., 

V, 

STATE  OP  NEBRASKA. 

(-.-.Neb.-.-.) 

^1.  Aninfbrmation  against  certain  par. 
ties  eharg^n^  that  at  oertain  times  and  places 
tliey**did  williully,  maJlciousiy  and  unlawfully 
Intfemipt,  moleet  and  disturb  a  religious  society, 
to  wit,  *  the  Welsh  Presbyterian  Church/  and  tbe 
members  thereof,  while  said  members  were  met 
to  perform  the  duties  enjoined  upon  them  and 
appertaining  to  them  us  members,**  etc,  Is  suffl- 
oient  to  sustain  a  conviction. 

£•  A  church  org^aniaation  may  make 
mles  by  which  tbe  admission  and  expulsion  of 
tts  members  are  to  be  regulated,  and  the  mem- 
bers  must  conform  to  these  rules.  If,  however, 
tt  has  DO  rules  on  tbe  subject,  those  of  the  com- 
mon law  prevail ;  and,  before  a  member  can  be 
expelled,  notice  must  be  given  him  to  answer 
tbe  charge  made  against  him,  and  an  opportunity 
offered  to  make  bis  defense;  and  an  order  of  ex- 
pulsion without  Buoh  notice  and  opportunity  Is 
▼eU. 

lj8nuaryl4,189(U 

*lf ea4  notei  by  KAxwxUi,  J, 
IL.R.A. 


ERROR  to  the  District  Court  for  Gaga 
County  to  review  a  jiidgmeni  convicting 
defendants  of  interrupting  aod  molcsf  ing  a  re- 
ligious meeting  and  seoteucing  them  to  pay  a 
fine  therefor.     Revened, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Pemberton  Sb  Bush,  for  plaintiffs 
in  error: 

This  complaint  states  no  offense.  The  man- 
ner of  the  disturbanoe  must  lie  alleged,  as  by 
tnlkimr  and  laughing  aloud,  by  profane  swear- 
ing, etc. 

2  Bishop.  Cr.  Proc.  §§  2m,  389. 290, 293,  204; 
StrcUtou  V.  JStaU,  13  Ark.  6rf8;  State  v.  S/ier^ 
rill,  1  Jones  (N.  C.)  508;  State  v.  Binger,  0 
BJackf.  109. 

It  is  not  sufficient  to  charge  a  conclusion  of 
law 

1  Wharton,  Cr.  L.  §  285. 

It  is  sufficient  as  a  general  rule  to  charcre  a 
statutory  offense  in  the  words  of  the  statute, 
but  when  a  more  particular  statement  of  the 
facts  is  necessary  to  set  it  forth  with  requisite 
certainty,  they  must  be  averred. 

State  V.  Graham,  88  Ark.  519;  Ccarfoss  v. 
State,  42  Md.  403;  Com,  ▼.  Richardson,  126 
Mass.  84;  State  v.  ArmM,  8  Kan.  288;  United 
States  V.  MiUs,  82  U.  B.  7  Pet  142  (8  L.  ed. 
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640);  State  v.  Seamom,  1  Greene  (Iowa)  418, 

A  complaint  must  set  foith  all  the  facts  nec- 
essary to  constitute  an  offeusc. 

LamberUm  v.  State,  11  Obio,  282. 

Tbe  justice  of  the  common  law  permits  no 
Investigation  of  facts  wbicb  may  be  followed 
by  tbe  loss  of  a  rigbt  or  by  the  infliction  of  a 
penalty,  to  be  couducted  ex  parte. 

State  V.  Bryce,  7  Obio  (pt.  2)  83;  Hiu  ▼. 
Bartlett,  8  Grav,  4G6.  63  Am.  Dec.  776. 

Mesare.  William  Leese*  Aiiy-Gen.,  and 
Burke  &  Prout.  for  defendant  in  error: 

An  indictment  in  tbe  language  of  the  statute, 
that  tbe  defendants  unlawfully  and  willfully 
did  disturb  a  congregation  then  aud  there  as- 
sembled for  religious  worship,  and  conducted 
themselves  in  an  unlawfid  manner,  1b  suffl- 
dent. 

Maxwell,  Cr.  Proc.  — ;  Kindred  ▼.  State^ 
83  Tex.  67;  State  v.  StubbUfield,  82  Mo.  663; 
Com.  V.  Daniels,  2  Va.  Cas.  402;  State  v.  Rat- 
liff,  10  Ark.  530;  StaU  v.  Lauter  (Neb.)  42  N. 
W.  Ren.  762. 

A  complaint  charging  a  misdemeanor  is  good 
if  it  contains  suflScient  to  show  a  violation  of 
law. 

Ex  farte  Mavle,  19  Neb.  278. 

Civil  courts  will  not  review  the  procedure 
leading  up  to  a  judgment  in  an  ecclesiastical 
court,  except  where  such  judgment  affects  some 
proi^erty  right. 

Bird  V.  St,  Mark^s  Chureh,  62IIowa,  567; 
Hardin  v.  Baptiet  Church,  51  Mich.  187;  Sale 
V.  First  Baptist  Church,  62  Iowa,  26;  Attp- 
Oen.  V.  Oeerlinge,  55  Mien.  563;  State  v.  Far- 
m,  45  Mo.  188;  Watson  v.  Jones,  80  U.  8.  18 
Wall  679  (20  L.  ed.  666),  Cent.  L.  J.  Jan.  24, 
1890. 

The  offense  was  proven  regardless  of  the 
question  of  membersbip,  and  tbe  allegation  in 
the  complaint  as  to  tbe  want  of  membersbip, 
at  least  so  far  as  tbe  plaintiff  in  error,  Jones, 
la  concerned,  is  mere  surplusage. 

State  V.  Piicbnow,  14  Neb.  484. 

BEazwelly  J.^  delivered  the  opinion  of  the 
court: 

The  plaintiffs  in  error  were  convicted  of 
"interrupting  and  molesting  a  religious  meet- 
ing, charf^cd  in  the  complaint,"  and  sentenced 
to  pay  a  fine  of  $10  each,  and  the  costs.  Tbe 
first  eround  of  error,  as  assigned,  is  that  the 
com))laint  does  not  charge  an  offense.  The 
complaint  is  as  follows: 

Tbe  complaint  and  information  of  David 
Edwards,  made  before  Richard  Wbitten,  one 
of  the  justices  of  tbe  peace  in  and  for  Gage 
County,  Nebraska«who,  beingfirstduly  sworn, 
on  his  oath  says  that  Owen  Jones  and  Owen 
Parry,  late  of  said  county,  at  and  within  said 
county,  on  the  11th  day  of  December,  A.  D. 
18b7,  and  on  divers  other  Sundays  before  said 
date,  did  willfully,  maliciously  and  unlawfully 
interrupt,  molest  and  disturb  a  religious  so- 
ciety.to  wit,**the  Welsh  Presbyterian  Church," 
and  the  membeis  thereof,  while  said  members 
were  met  to  perform  tbe  duties  enjoined  upon 
them  and  appertaining  to  them  as  members 
of  said  religious  society,  the  said  Owen  Jones 
and  Owen  Parry  not  then  and  there  being 
members  of  said  religious  society,  and  having 
no  right  to  be  present  at  said  meeting.  He 
therefore  prays  that  the  said  Owen  Jones  and 
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Owen  Parry  may  be  arrested,  and  dealt  with. 
according  to  law.  David  Edwards. 

8ul)scribed  in  my  presence,  and  sworn  to 
before  me,  this  12th  day  of  December,  1887. 

Richard  Wbitten, 
Justice  of  the  Peace. 

The  general  rule  is  that  the  manner  of  the 
disturbance  should  be  alleged,  as  by  talking, 
laughing  or  profane  swearing.  CocAre/tamv, 
StaU,  7  Humph.  11;  State  v.  StubbUfidd,  82 
Mo.  568;  Kidder  v.  State,  58  Ind.  68;  State  v. 
Hinger,  6  Blackf.  109;  Lf^ett  v.  State,  40  Tex. 
4;  Maxwell,  Cr.  Proc.  286. 

We  are  not  prepared,  however,  to  say  that 
tbe  complaint  is  void.  Tbe  charge  that  the 
plaintifFs  in  error  at  certain  dales  '*did  will- 
fully, maliciously  and  unlawfully  interrupt, 
molest  and  disturb  a  religious  meeting,  to  wit: 
'the  Welsh  Presbyterian  Church,'  and  the 
members  thereof,  while  such  members  were 
met  to  pc-rform  the  duties  enjoined  upon  them,* 
etc.,  states  an  offense  under  the  Statute.  Stats 
V.  Louver  (Neb.)  42  N.  W.  Rep.  762. 

The  langUHge  of  tbe  Statute  is:  "If  any  per- 
son or  persons  shall  at  any  time  interrupt  or 
molest  any  religious  society,  or  an^  member 
thereof  or  any  persons,  when  meeting  or  met 
together  for  the  purpose  of  worship,  or  per- 
forming any  duties  en  joined  on  or  appertaining 
to  them  as  members  of  such  society"  (Cnm. 
Co  e,  ^  82);  and  tbe  complaint  is  ntarly  in  the 
words  of  such  Statute.  The  objections  to  the 
complaint,  therefore,  are  overruled. 

It  will  be  observed  that  it  is  charged  in  the 
information  that  "the  said  Owen  Jones  and 
Owen  Parry,  not  then  being  members  of  said 
religious  societv,  and  having  no  right  to  be 
present  at  said  meeting,"  were  present,  eta 
This  allegation  having  Ix^n  made,  it  becomes 
material  in  the  case.  The  proof  shows — in 
fact,  it  is  admitted — that  tbe  plaintiffs  in  error 
bad  t)een  members  of  the  church  in  question; 
but  it  is  claimed  they  were  expelled,  and  there- 
by ceased  to  be  members.  It  is  not  claimed 
that  any  open  trial  was  had,  or  that  tbe  parties 
accused  were  notified  to  appear  and  defend  any 
accusation  against  them;  nor  do  any  facts  ap- 
pear from  which  tbe  society  would  have  the 
right  to  exclude  the  parties  named  from  its 
membersbip.  Any  society  may  make  rules  by 
wbicb  the  admission  and  expulsion  of  its  mem- 
bers are  to  be  regulated,  and  ihe  members  must 
conform  to  those  rules.  If,  however,  there  are 
no  rules  governing  the  case,  then,  before  a 
member  can  be  expelled,  a  charge  must  be 
made  against  him,  and  notice  given  to  him  to 
make  bis  defense,  and  opportunity  presented 
to  make  the  same.  InTies  v.  Willie,  1  Car.  <Sc  K. 
267. 

In  the  case  cited,  a  member  of  a  society  had 
used  menacing  language  towards  another  mem- 
ber of  tbe  society,  and  for  tliis  a  majority  of  a 
general  meeting  of  the  society  voted  that  he 
should  no  longer  be  considered  a  member 
thereof,  but  gave  him  no  notice  of  the  inten- 
tion to  take  his  conduct  into  consideration,  or 
any  oppoilunity  to  make  bis  defense.  It  waa 
held  that  he  was  still  a  member,  and  the  order 
of  expulsion  was  void.  Bex  v.  Biehardson,  1 
Burr.  540;  Bex  v.  Liverpool,  2  Burr.  781; 
Bagffs  Case,  11  Coke,  99;  Aug.  &  A.  Corp. 
§420. 

The  rules  of  the  church,  if  anv,  for  the  ad- 
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mlflslOD  and  expulsion  of  members,  were  not 
offered  nor  introduced  in  evidt-'nce,  nor  any 
proof  of  a  public  trial  upon  any  chaige,  or  any 
notice  to  the  plaintiffs  in  error  to  appear  and 
answer  any  specific  charges.  In  the  absence  of 
any  rules,  tbe  common  law  prevniK 

In  8taU  y.  firpee,  7  Ohio  (pt.  2),  82.  it  is  said: 
''This  proceeding  is  essentially  adversary  in  its 
character.  Tbe  justice  of  the  common  law 
permits  no  investi^iion  of  facts  which  may  be 
followed  by  the  loss  of  a  right  or  by  tbe  inflic- 
tion of  a  penally,  to  be  conducted  exports.  It 
is  essential  to  its  validity  that  the  party  should 
be  duly  summoned.  4  Bl.  Com.  272.  Hex  v. 
Stone,  1  East,  839;  Fuller  v.  Plainfield  Academic 
Schooi\  6  Conn.  542;  Com,  y.  Pa,  Ben,  Institu- 
/Mm,2  Serg.&  R.14I ;  Rex  v.  Eicliardwn,  1  Burr. 
4540;  Bex  v.  Lyme  Regis,  1  Doug.  154." 

The  case  cited  was  one  where  it  was  alleged 
that  the  relator  had  forfeited  his  office  of  trus- 
tee of  tbe  Oido  University  by  neglecting  his 
duties,  but  it  is  applicable  to  that  under  con- 
aideration.  A  church  society  is  a  voluntary 
•organization,  founded  for  the  advancement  of 
the  spiritual  welfare  of  its  memliers,  by 
counsel,  admonition  and  example,  and  to  en- 
able the  society  to  employ  and  pay  a  pastor  to 
look  after,  not  only  the  welfare  of  that  par- 
ticular orfj^anization,  but  many  charitable  ob- 
jects requiring  aid,  and  to  promote,  as  far  as 
possible,  Willi  the  means  at  hand,  the  welfare 


of  the  race.  There  must  be  freedom  of  indi- 
vidual thought,  and,  in  respectful  language^ 
expression  to  such  tbouirlit.  It  may  be  pre- 
sumed that  no  sincere  follower  of  the  Master 
will  so  far  forget  his  duty  as  to  indulge  in  rail- 
inirs  or  unjust  accusstion.  The  rii^lit  of  mem- 
bersliip  is  a  valuable  privilege,  oi  which  no 
one  should  be  debarred  except  for  adequate 
cause  shown,  either  by  tbe  rules  of  the  society, 
or  after  a  fair  examination  of  the  charges,  after 
due  notice.  As  neither  of  those  thini^  appear 
to  have  taken  place,  the  order  of  expulsion 
would  seem  to  be  void.  In  saying  this,  how- 
ever, we  do  not  intend  to  justify  the  conduct 
of  the  plaiiitiiTs  in  error,  as  shown  by  tbe  testi- 
mony of  some  of  tbe  witnesses.  The  res()ect 
due  to  their  associates  ceriaiuly  required  the 
use  of  words  of  a  less  belligerent  character. 
Whether  the  use  of  the  words  and  the  conduct 
of  the  parties  generally  were  sufficient,  under 
the  rules  of  the  organization,  if  any  such  there 
were,  or  would  t^  deemed  sufUcient,  after  a 
fair  trial,  for  the  expulsion  of  the  p«irties,  is  a 
matter  for  tbe  determination  of  the  church  tri- 
bunals, and  need  not  be  considered  here:  but 
for  tbe  want  of  proof  showina;  the  right  of  the 
society  to  expel  the  plaintiffs  in  error,  the  judg- 
ment u  reversed,  and  the  cause  remanded  for 
further  proceedinfjs. 

The  other  Judges  concur. 

Petition  for  rehearing  denied  April  10, 1880. 


GEORGIA  SUPREME  COURT. 


HENDERSON  $t  al.,  Plffs.  in  Brr., 

V, 

REYNOLDa 

(....Ga.....) 

%m  Ingtructing  a  JvuT  shortly  before  twelve 
o*clock  Saturday  nls^ht  that  they  will  have  t<o 
oeoae  delibeiatlons  during  Sunday,  and  will  be 
kept  together  and  ffiven  their  meals  and  a  place 
to  Bleep  at  their  own  expense.  Is  sufBcient  to  re- 
quire a  eettf  ng  aside  of  a  verdict  which  was  ren- 
dered  by  the  Jury  in  a  few  minutes  thereafter. 

'2m   The  use  of  railroad  **  standard  **  time 

in  all  the  cities  and  towns  along  the  line  of  rail- 
roads does  not  authorize  the  use  of  that  time  in 
running  the  courts,  where  there  Is  no  law  recog- 
nizing any  other  standard  time  in  the  ooraputa- 
tioQ  of  a  day  or  the  hours  of  a  day  tlian  the  me- 
ridian of  the  sun. 

3«  A  verdict  may  lawAilly  be  received 
In  tbe  early  boors  of  Sunday  where  the 
case  was  commenced,  the  evidence,  argument 
and  charge  uf  the  court  were  concluded,  and  the 
Jury  had  reth:^  before  the  beginning  of  Sunday. 

(December  16, 1888.) 


ERROR  to  the  Superior  Court  for  Cobb 
County  to  review  a  judcmeni  for  defendant 
entered  upon  a  verdict  alleged  to  have  beea 
rendered  under  circumstances  rendering  it  ille- 
gal.    Reversed. 

The  case  is  fully  stated  in  the  opinion. 

Messrs,  Gober  &  Alexander  and  Harrl« 
son  ft  Peoples  for  plaiutiUs  in  error. 

Messrs,  C.  i>.  Pbillips  and  Clayft  Blair 
for  defendant  in  error. 

Simmons,  J,,  delivered  the  opinion  of  the 
court: 

1.  It  appears  from  the  record  in  this  case  that 
Henderson  &  Son  brought  their  action  of  com- 
plaint against  Reynold^  After  the  evidence 
had  all  neen  submitted  to  the  jury,  and  the 
charge  of  the  court  delivered,  the  jury  were  sent 
to  their  room,  about  half-past  8  on  Saturday 
ni^ht.  Some  time  before  12  o'clock  the  judge 
sent  the  sherifT  to  inquire  of  the  jury  if  they 
were  likely  to  agree.  The  sheriff  reix)rfed  that 
the  jury  told  him  they  were  not.  About  half 
an  hour  after,  the  court  ordered  the  jury 
brought  in,  and  told  them  it  was  nearly  13 
o'clock,  Lnd  that,  the  next  day  being  Sunday, 


NoTB.— Sunday;  verdict  may  he  received  on. 

The  mere  fact  that  the  Jury  conclude  their  dellb- 
•eratlons  on  Sunday  does  not  of  Itself  vitiate  tbelr 
verdict.  Stone  v.  Bird,  10  Kan.  488 ;  True  v.  Plum- 
ley,  86  Me.  406;  2  Thompson,  Trials,  190. 

This  ia  so.  It  seems  by  tbe  principal  case,  In  a 
€tate  where  it  has  t)een  held  that  a  verdict  cannot 
-be  received  on  Sunday.    Bass  v.  Irvin,  40  Ga.  438. 

The  oourtaof  other  States  hold  that  a  verdict  re- 


turned  on  Sunday  is  frood.  Baxter  v.  People,  8  IlL 
885;  Cary  v.  Silcox,  6  lnd.  370;  Kosser  v.  McCoUy,  0 
lnd.  587 ;  McCorkle  v.  State,  14  lnd.  3» ;  Iloughttding 
V.  Osborn,  15  Johns.  110 ;  Uutler  v.  KoLsey,  15  Johns. 
177;  Webber  v.  Merrill,  84  N.  H.  202;  Cora.  v.  Mnrw 
row,  8  Brewst  403 ;  Hiller  v.  En;flish,  4  Strob.  L.  486. 
At  common  law,  the  Lord*8  day  is  nut  a  day  for 
legral  proceedings,  and  a  Judgment  cannot  l>c  ren« 
dered  on  that  day.  See  note  to  Parauns  v.  LinUaaj 
(Kan.).8  L.  B  A.  668. 


See  also  7  L.  R.  A.  847;  8  L.  R.  A.  427. 
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they  would  h«ve  to  cease  tibeir  dellberationfi 
until  after  mid  night  of  the  next  day;  that 
during  that  time  they  were  not  to  discuss  the 
▼erdicl,  or  anything  connected  with  the  case; 
that  tliey  would  liave  to  Iseep  together  during 
the  entire  day  and  nif^ht;  that  the  sheriff  would 
provide  a  place  for  them  to  sleep  together;  and 
that  tlicy  would  be  furnished  their  meals,  but 
that  it  would  be  at  their  own  expense.  The 
jury  were  then  sent  back  to  their  room,  and  in 
a  few  minutes  returned  with  a  verdict.  This, 
in  sul)8tHnce,  is  the  eighth  ground  of  the  motion 
for  a  new  trinl. 

"We  think  the  court  erred  in  refusinc:  to  grant 
a  new  trial  upon  this  ground.  In  the  case  of 
Plysioe  v.  Shea,  75  Ga.  4C6,  it  was  held  error 
for  the  court  to  state,  in  effect,  after  the  jury 
bad  been  out  all  night  without  supper  or 
breakfast,  that  they  would  not  be  allowed  their 
meals,  except  at  their  own  expense.  "This 
openited  as  a  threat  to  starve  buch  as  had  no 
monpy  into  finding  a  verdict,  and  resulted  in  a 
ipecdy  finding." 

Tlie  instructions  given  by  the  trial  judge  in 
that  case  were  in  substance  tlie  same  os  given  in 
the  case  under  consideration.  In  that  case  the 
ludge  told  the  jury  that  they  could  have 
breakfast  at  tliHr  own  expense.  In  \^\%  case 
the  judge  told  the  jury  that  they  must  he  kept 
togelljer  from  12  o'clock  Saturday  night  until 
l^onday  mornin?,  and  could  have  meals  at  their 
own  expense.  A  nd  in  both  cases  the  result  was 
that  the  jury  agiet^l  upon  a  verdict  within  a 
few  minutes  after  such  instructions. 

In  the  case  cited  the  court  says:  ''The  old 
Idea  of  starving  juries,  to  coerce  a  verdict,  has 
passed  away,  .  .  .  and  the  judge  is  empowered 
to  furnish  refresh meota  at  the  expense  of  the 
county." 

We  are  not  surprised  that  this  jury  should 
agree  so  quickly,  after  being  instnicted  by  the 
judge  that  they  would  be  kept  together  for  more 
than  twenty-four  hours  longer  at  their  own  ex- 
pense. It  may  have  been  that  the  very  jurors 
who  were  holding  out'  against  the  proposed 
verdict  were  unable  to  pay  for  their  meals,  and 
therefore  asreed  to  the  verdict,  rather  than  go 
without  food  until  the  court  should  meet  again, 
the  next  Monday  nioming. 

2.  The  ninth  and  tenth  grounds  complain 
that  the  verdict  was  made  and  returned  nn 
Sunday.  1  he  judge  ran  the  court  by  railroad 
or  "standard  time,  which  was  twenty-two 
minutes  behind  the  sun  timer  the  verdict  l»eing 
rendered  at  two  minutes  before  12  by  the  rail- 
road time,  and  twenty  minutes  after  12  by  the 
8un  time.  It  was  contended  in  the  argument 
before  us  that,  as  the  railroad  or  "  standard  " 
time  is  now  used  in  all  the  cities  and  towns 
along  the  line  of  the  railroads,  that  time  should 
be  observed  bv  the  courts,  instead  of  the  me- 
ridian or  sun  time,  and  that  the  judj^.  in  this 
case,  having  announced  atthehe<iinnmgof  the 
term  that  he  would  run  the  court  by  the  railroad 
or  "standard"  time,  the  verdict  was  received 
on  Raiuiday,  instead  of  Sunday.  The  trial 
judge,  in  his  note  to  these  grounds  of  the  mo- 
tion, seems  to  lake  this  view*  of  the  law.  We  do 
not  agree  with  him  therein.  The  law,  which 
is  strict,  and  requires  certainty  where  time 
enters  into  legal  duty,  fixes  that  time  with  ref- 
erence to  a  ceitain,  unvarying  and  uniform 
•tandard,   than  which  none  could  be   more 
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certain.  The  only  standard  of  time  hi  the 
computation  of  a  day,  or  the  hours  of  a  day,, 
recognized  by  the  law  of  Georgia,  is  the  merid- 
ian of  the  sun;  and  a  legal  dav  begins  and  end» 
at  midnight, — the  mean  time  between  meridian 
and  meridian,  or  12  o'clock  P.  M.  (post  merid- 
ian), tuelve  hours  after  meridian.  The  Code, 
where  it  mentions  the  hours  of  a  day,  usually 
affixes  "M." (meridian).  "A.  M."aml  "P.  M.^ 
ibefore  and  after  meridian),  to  indicate  thia 
standard.  As  instances,  see  sections  1286» 
1287,  1312.  The  civil  day  begins  and  ends  at 
12  o'clock,  midnight  Anderson,  Law  Diet 
Day,  811. 

It  seems  idle  to  waste  words  in  saying  that 
the  s  andard  of  time  fixed  by  persons  in  a  cer- 
tain line  of  business  cannot  be  ^^ubsiituted  at 
will,  by  persons  in  a  certain  locality,  for  the 
standard  recognized  by  the  statutes  of  ibe 
State,  as  well  as  the  general  law  and  usage  of 
the  country,  especially  when  it  is  considered 
that  such  an  arbitrary  and  artificial  s  andard 
could  as  easily  fix  5  o  clock  for  midnight  as  it 
could  twenty  minutes  past  12,  as  was  done  in 
this  case.  Legal  custom  cannot  in  this  way 
change  Sunday  into  Saturday.  To  expect 
courts  of  justice,  officers  of  the  law  and  the 
public  generally,  especially  that  liurge  class  of 
the  population  who  do  not  live  in  cities  or  at 
railroad  stations,  lo  go  to  the  railroads  for  the 
time  which  is  to  guiae  them  in  the  performance 
of  their  duties  under  the  law,  when  they  have 
in  the  heavens  above  tliem  a  certain  standard 
by  which  to  ascertain  or  regulate  the  time,  or 
to  permit  them  at  will  to  follow  two  standards 
of  time,  would  be  highly  impracticable,  and 
would  be  productive  of  ^reat  uncibrtainty  and 
confusion  in  the  administration  of  the  law. 
Thus,  the  legality  of  elections  might  be  made 
to  depend  upon  confilciing  proof  of  local  cu8> 
torn;  for  what  might  be  considered  a  legal 
election  in  one  precmct  might  be  reipirded  a» 
illegal  in  the  next  precinct,  liecause  oi  the  time 
of  opening  or  closing  the  polls,  or  the  people 
of  a  precinct  might  differ  among  themselves  aa 
to  this.  And  so  with  regard  to  the  enforce- 
ment of  the  criminal  law.  The  law  requirea 
the  railroads  to  cease  running  their  freight 
trains  by  8  o'clock  on  Sunday  mornings. 
Code,  §  4578.  To  allow  the  railroads  to  fix 
the  standard  of  time  would  be  to  allow  tbenk 
at  pleasure  to  violate  or  defeat  the  law.  £veD 
in  cities,  where  it  is  insisted  the  adoption  off 
railioad  time  has  become  general,  the  same  dif- 
ficulties might  exist;  for  Instance,  in  the  City 
of  Augusta,  in  this  State,  which  is  at  the  di- 
viding line  of  two  railroad  standards,  the  rail- 
roads which  enter  the  city  from  tlie  eant  have 
one  standani  of  time,  and  the  railroads  which 
enter  from  the  west  another  standard,  an  hour 
different,  both  differing  considerably  from  the 
moiidian  or  sun  standard. 

But,  while  we  think  the  court  erred  in  ita 
view  as  to  the  time  when  Saturday  expired  and 
Sunday  began,  we  do  not  think  its  refusal  to 
grant  a  new  trial  on  the  ground  that  the  ver- 
dict was  received  on  Sunday  was  error.  We 
do  not  think  that  the  reception  of  this  verdict 
on  Sunday  rendered  it  invalid  or  void.  It 
seems  to  us  that  it  was  a  very  proper  thing  for 
the  court  to  do.  It  was  much  better  to  receive 
this  verdict  upon  Sunday  morning  than  to 
keep  twelve  juron,  and  the  ollicers  attending. 
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tbem,  confined  In  a  room  tbrougbout  the 
Babb'ith,  and  for  nearly  thirty-six  hours.  It 
"was  an  net  of  charity  and  of  necessity  to  receive 
this  yerdict,  so  that  the  jurors  could  return  to 
their  hooaes  for  rest  and  refreshment  durins: 
the  night,  and,  if  they  so  desired,  could  attend 
public  worship  during  the  day. 

"Where  the  trial  of  a  case  is  commenced  on  a 
**week  day,"  and  theeyidenceand  argument  and 
the  charge  of  the  court  are  concluded  and  the 
lury  retire  before  i  he  end  of  the  day,  and  a  yerdict 
18  not  agreed  upon  until  the  early  hours  of  the 
8unday,  we  do  not  think  it  wrong,  in  morals  or 
In  law,  for  the  trial  Judge  to  receive  the  yerdict, 
and  allow  the  jurors  and  officers  to  go  home  to 
spend  the  sabbath.  There  is  now  very  little 
conflict  in  the  courts  of  this  country  upon  this 
question.  The  great  and  decided  weight  of 
authority  is  in  favor  of  receiving  yerdicts  on 
Sunday. 

The  case  of  EiUer  v.  English,  4  Strob.  L. 
486,  is  one  of  the  leading  esses  upon  this  sub- 
ject. In  the  discuf^ion  of  that  case,  Mr,  Jvs- 
tiee  Wardlaw  says  (p.  500):  "It  was  then  char- 
ity to  the  jurors  to  receive  and  publish  their 
verdict  when  they  were  ready  to  present  it. 
Their  duty  was  done.  Wliy  should  they  have 
l>een  punished?  If  the obseryance  of  theXord's 
day  by  them  was  looked  to.  it  was  surely  better 
to  permit  them  to  be  at  home,  to  take  their 
natuial  rest,  and  to  loin  in  public  worship,  if 
they  would,  than  to  lock  them  up  during  the 
Sunday,  uncomfortable,  dissatisfied  and  illsuit- 
ed  to  each  other,  as  they  probably  would  have 
been." 

This  decision  also  shows  that  the  case  of 
Show  ▼.  MeCombs,  2  Bay,  232,  which  has  been 
frequently  cited  in  support  of  the  invalidity  of 
receivingverdicts  upon  Sunday,  was  incorrect- 
ly reported,  and  that  the  decision  of  that  case 
was  not  as  stateci  by  Judge  Bay  ten  or  fifteen 
years  after  the  decision  was  made. 

In  the  case  of  Gory  v.  Silror,  6  Ind.  878,  it  is 
said:  "The  verdict  of  the  Jury  was  returned 
and  received  by  the  court  on  Sunday.  We 
will  not  elaborate  this  point.  Much  useless 
learning  has  recently  been  displayed  upon  it  by 
able  jurists,  and  some  variety  of  opinion  has 
been  the  result.  While  we  admit  that  many 
cases  are  to  be  found  in  the  books  deciding 
that  no  judicial  act  can  be  done  on  Sunday, 
and  that  verdicts  returned  on  that  dayareyoid, 
we  are  not  satisfied  that  we  would  be  subserv- 
ing morality,  religion,  justice  or  the  spirit  of 
the  common  law,  by  following  their  example 
as  to  verdicts.  The  reason  of  the  rule  making 
Snnday  dies  non  juridieuswM  founded  in  those 
prinaples  of  religion  which  require  a  strict  ob- 
servance of  that  day,  and  surely  that  which 
tends  to  its  non-observance  cannot  be  regarded 
as  being  within  the  reason  of  the  rule.  We 
apprehend  that  Jurors  worn  out  by  the  lalK>- 
rious  investigation  of  a  lengthy  case,  and  un- 
necessarily pent  up  together  from  twelve  to 
twenty-four  hours,  would  be  little  inclined, 
while  in  that  condition,  to  observe  the  sabbath 
as  they  should.  We  can  easily  conceive  of 
places  where  their  minds  would  be  far  more 
leligiously  inclined." 

In  the  case  of  8t(me  v.  Bird,  16  Ean.  494, 
Brewer,  J.  (now  Justice  of  the  Supreme  Court 
of  the  United  States),  in  discussing  this  ques- 
tion says:  ''The  great  weight  of  authority  goes 
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to  this  extent  (and  it  is  sufficient  to  sustain  the 
proceedings  in  this  case),  that,  where  the  trial 
is  completed  by  the  introduction  of  testimony, 
the  arguments  of  counsel,  and  the  charge  of 
the  court,  and  the  case  has  passed  to  the  jury 
for  consideration  before  midnii^htof  Saturday, 
the  fact  that  they  do  not  finally  arrive  at  and 
return  a  verdict  until  some  time  in  the  eaily 
hours  of  Sunday  morning  does  not  vitiate  the 
entire  proceedings,  and  compel  a  retrial." 

In  the  case  o?  Baxter  v.  People,  8  IlL  895, 
Cat  on,  «/.,  in  discussing  this  question,  says: 
"But,  although  the  law  seems  to  be  well  settled 
that  a  judgment  cannot  be  entered  of  record  on 
Sunday,  yet  I  think  it  equally  settled  that  a 
verdict  oi  a  jury  may  be  entered  of  recoid  on 
Sunday.  .  .  .  Wethink  the  authorities  clearly 
establish  that  when  a  cause  is  submitted  to  the 
jury  before  12  o'clock  on  Saturday  night  the 
verdict  of  the  Jury  may  be  received  on  Sunday, 
but  that  it  is  not  a  judicial  day  for  the  purpose 
of  rendering  any  judgment,  and,  if  it  attempt 
to  render  a  judgment,  still,  in  law,  it  would  be 
no  judgment,  but  absolutely  void,  and  will  be 
so  declared,  an<l  may  be  reversed  by  this  court. 
Not  that  such  reversal  will  take  from  it  any 
force  or  vitality,  for  it  never  had  any,  no»  hav- 
ing been  rendere<i  by  a  court  having  authority 
to  render  any  judgment  whatever  at  the  time. 

In  the  case  of  Ecid  v.  State,  53  Ala.  402, 
Judge  Manning  says:  "We  are  of  opiuion  that 
when  a  jury,  to  whom  a  cause  has  been  com- 
mitted on  a  Saturday  or  other  secular  day  of 
the  week,  are  lawfully  kept  together  under 
charge  of  ofilcers  of  court,  and  are  ready  on 
Sunday  to  deliver  in  their  verdict,  it  is  la\%  lul 
for  the  judge  then  to  meet  them,  with  the 
other  officers  of  court,  to  receive  it,  and  there- 
upon to  discharge  the  jury,  and  adjourn  the 
court  until  the  next  day." 

In  the  case  of  Weliber  v.  Merrill,  84  N.  H. 
203,  it  was  held  that  a  verdict  may  l^e  lawfully 
returned  on  Sunday,  if  the  case  has  been  com- 
mitted to  the  jury  before  that  day. 

In  the  case  of  Sargeant  v.  BtUts,  21  Yt.  M, 
Jvdge  Redfield  says:  "The  arbitrators  might 
retain  the  case  under  consideration  during  Sun- 
day, and  make  their  award  u|X)n  ano  her  day. 
or  close  it  at  the  earliest  possible  moment,  and 
then  set  themselves  to  the  appropriate  celebra- 
tion of  the  Lord's  day.  freed  from  the  care  of 
this  and  other  worldly  anxieties  of  a  t-ecular 
character.  The  latter  course  to  us  seems  the 
more  consistent  with  that  unosten  atious  hum- 
ble-minded ness  which  is  so  befitting  the  Chris- 
tian profession." 

In  the  case  of  Euidekopery.  Cotton,  8  Watts, 
69,  it  is  held  that  a  judgment  is  not  erroneous- 
because  the  verdict  upon  which  it  ^  as  rendered 
was  delivered  on  Sunday.  See  also  h'oseer  v. 
McCHly,  9  Ind.  587;  MeCarkle  v.  btate,  14  Ind. 
89;  Joy  v.  State,  Id.  189;  True  v.  Plumley.  86 
Me.  466;  BuUer  v.  Kehey,  15  Johns.  177; 
EougJitalingv.  Oebom,  Id.  119;  State  v.  Rich- 
etta,  74  N.  C.  187;  State  v.  McGimeey,  80  N.  C. 
877.  See  also  Coleman  v.  Hemferaon,  Litt.  Sel. 
Caa.  (Ky.)  171,  12  Am.  Dec.  291,  note.  Also, 
a  full  discussion  of  this  subject,  and  citation  of 
authorities  pro  and  eon^  Havewtrifi  v.  Sullivan, 
6  Mont.  203,  0  Pac.  Ren.  80vS,  note,  and  note  od 
the  same  subject  in  WHght  v.  Dreesel,  8  N. 
E.  Rep.  12.  140  Mass.  147. 

It  may  be  argued,  however,  that  this  courU 
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in  the  cafle  of  Bcu$  y.  Irvin,  49  Ga.  480,  held  a 
-ooDtrary  doctrine  to  the  views  above  announced. 
The  reafioningof  the  court  in  that  case,  we  ad- 
mit, is  in  conflict  with  the  views  we  have  an- 
nounced in  this  case,  as  well  as  in  conflict  with 
all  the  other  authorities  we  have  heeu  able  to 
And.  except  the  case  of  Daf^U  t.  Fish,  1  G. 
Greene  (Iowa)  410,  and  the  case  of  Shaw  v. 
MeCambs,  2  Bav,  282,  referred  to  in  Htller  v. 
Engiish,  4  Strob.  L.  486,  mpra.  We  have  al- 
ready seen  that  the  case  of  Hhaw  v.  MeComlm 
was  improperly  reported;  and  it  is  said  in  the 
notes  to  9  Pac.  Rep.  supra,  that  the  case  of 
Davis  V.  Fis/i  is  no  longer  law  in  Iowa.  We 
•do  not  think  it  was  necessary  to  the  decision  in 
Bass  V.  /mn,  49  Ga.  486,  fx>r  this  court  to  e:o 
:a8  far  as  it  did  ia  its  reasoning  upon  this  ques- 
tion. In  that  case  a  verdict  had  been  obtained 
that  was  written  upon  the  wrong  p:iper,  and  no 
judgment  had  been  entered.  A  motion  was 
mtidfi  to  transfer  the  verdict  to  the  proper 
declaration  in  the  case,  and  to  enter  up  Judg- 
ment thereon  nvne  pro  tune.  The  defendant 
was  called  upon  to  show  cause  why  the  motion 


should  not  be  granted;  and  he  showed  for 
cause  that  no  legal  verdict  was  rendered  in  said 
case,  the  pretended  verdict  having  been  re- 
turned on  the  Sabbath  day,  in  the  absence  of, 
and  wjihout  the  consent  of,  the  defi-ndantl 
The  facts  seem  lo  be  that  the  Judge  opened  his 
court  on  Sunday,  and  received  the  verdict  in 
the  al)6ence  of  the  defendant  or  bis  counsel, 
and  without  their  knowledge.  We  think  that 
under  this  state  of  facts  the  Judgment  rendered 
by  the  court  whs  perhaps  right.  We  do  nol 
think  the  trial  Judge  had  a  right  on  Sunday,  in 
the  absence  of  the  parties,  to  go  to  the  court- 
house, open  the  court,  and  receive  the  verdict; 
for  the  parties  had  a  rieht  to  be  present  when 
the  verdict  was  received.  This  court,  as  now 
constituted,  would  follow  that  case,  under  an 
exactly  similar  state  of  facts,  unless  we  were 
called  upon  to  review  it;  but  we  would  not  feel 
bound  by  all  of  the  reason inir  of  the  decision. 

We  reverse  the  Judgment  of  the  court  below 
because  of  the  refusal  to  grant  a  new  trial  on 
the  eighth  ground  of  the  motion. 

Judgment  reversedm 
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STATE  of  Wisconsin,  ex  rd,  Frederick 
WEISS  et  al.,  Appts,, 

9. 

DISTRICT  BOARD  OF  SCHOOL  DIS- 
TRICT  NO.  8,  of  the  City  of  Edgerton, 
JSespt. 

(....Wis.....) 

1.  A  petition  etatingf  that  petitioner  is 
taxed  for  the  support  of  the  public 
schools  and  ts  equally  entitled  to  the  benefits 
thereof,  and  that  the  reading  of  the  Bible  therein 
is  contrary  to  the  rights  of  oonscienoe  an<l  is  in 
violation  of  law  and  the  Constitution,  is  sutTlcient 
to  raise  the  question  of  the  legality  of  such  read- 
ing. 

8*  Averments  of  lejpal  eondosions  from 
facts  stated,  or  of  facts  not  well  pleaded,-  are  not 
admitted  by  a  general  demurrer  to  the  pleading. 

8*   Courts  will  take  Judicial  notice  of  the 

contents  of  the  Bible,  and  that  the  religious  world 
is  divided  into  sects,  and  of  the  general  doctrines 
maintained  by  each  sect. 

4*  The  "sectarian  instruction**  prohibited 
by  art.  10,  §3,  of  the  Constitution,  is  instruction 
in  religious  doctrines  which  are  believed  by  some 
religious  sects  and  rejected  by  others. 

5*   There  is  no  room  for  construction  of  a 

constitution  outside  of  the  words  themselves  if 
they  are  unambiguous:  and  the  rules  as  to  the  au- 
thority of  surrounding  circumstances  and  contem- 
poraneous expoiiltion  are  unimportant  in  such 
oases. 

6*  The  use  of  the  Bible  as  a  text-book 

and  tiie  stated  reading  thereof  ft)  the  public 
schools  without  restriction  Is  **80ctarlan  instruc- 
tion** within  the  meaning  of  art  10, 1  a,  of  the 
Constitution,  which  ordains  that  no  such  Instruo- 
tlon  shall  be  allowed  in  such  schools;  and  the  fact 
that  children  are  not  compelled  to  remain  in  the 
9chooi-room  during  such  reading  does  not  remove 
the  cause  for  complaint  on  the  part  of  one  feeling 
himself  aggrieved  thereby. 

7*  When  a  man's  conseienoe  coincides  with 
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the  law,  and  he  obeys  its  dictates,  he  will  be  pro* 
tooted. 

(Per  Citasoday,  J.) 

8*  The  stated  reading  of  the  Bible  in  a 
public  sishool  renders  it  a  place  of  worship 
within  the  provision  of  the  Constitution,  art.  1, 
1 18,  that  no  man  shall  be  compelled  to  support  s 
place  of  worehip  against  his  will;  hence  taxpay- 
ers compelled  to  aid  in  the  erection  and  support 
of  such  school-bouse  have  a  legral  right  to  object 
to  its  being  put  to  such  a  use. 

9.  Such  reading^  also  renders  the  school 
a  religious  seminary*  and  is  prohibited  tj 
the  provision  of  art.  1, 1 18,  of  the  Constitution, 
that  no  money  shall  be  drawn  from  the  treasury 
for  the  k)eneflt  of  religious  seminaries. 

(March  18, 1890.) 

APPEAL  by  relators  from  an  order  of  the 
Circuit  Court  for  Rock  County  overruling 
a  demurrer  to  the  answer  in  a  proceeding  for 
a  writ  of  mandamus  to  compel  respondent  to 
cause  the  readiittr  of  the  Bible  in  a  certain  pub- 
lic school  to  be  discontinued.    Bej>erse<L 

Statement  by  Lyon,  */.; 

The  rehitors  filed  their  petition  In  the  Circuit 
Court  of  Hock  County  praying  that  a  writ  of 
mandamus  issue  lothe  District  Bourd  of  School 
District  No.  8,  of  the  City  of  Ed«rertun,  in  said 
county,  commanding  said  Bonid  to  cause  the 
teacLei-s  in  the  public  schools  of  that  district  to 
discontinue  the  practice,  which  had  theretofore 
prevailed,  of  readinc:  therein  seleciions  from 
the  Bible.    The  petition  is  as  follows: 

'•  The  petition  of  Frederick  Weiss,  W.  H. 
Morrisspy,  Thomas  Mooney,  James  McBride, 
J.  C.  Bums  and  John  CorL)ett  respectfully 
shows  unto  this  court  that  your  petitioners  are, 
and  for  many  years  Inst  past  have  been,  resi- 
dents and  taxpayers  of  the  City  of  Edgerton, 
in  Rock  County,  Wisconsin;  that  there  are  in 
said  City  of  Ecfgerton,  kept  and  maintained  in 
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accordance  with  and  in  pursuance  of  the  Re- 
▼iaed  Statutes  of  said  State  of  Wiscunftin,  cer- 
tain free  common  schools;  that  the  residents  of 
«aid  City  of  Edgerton  who  are  taxed  for  the 
support  of  ssid  schools  are  equally  entitled  to 
ihe  benefits  thereof  by  having  their  children 
instructed  therein  according  to  law;  that  your 
petitioners  are  parents  of  children,  which  chil 
4ren  they  are  desirous  of  having  educated  in 
aaid  schools;  that  said  children  of  your  peti- 
tioners, respectively,  to  wit:  Annie  Mooney, 
Ettie  Weiss,  Thomas  Burns,  Mora  Coriiett. 
Bessie  Corbett,  Kattie  Coibett,  Annie  McBride, 
Jane  McBride  and  James  McBride  are  pupils 
of  and  attend  said  schools  for  the  purpose  of 
xeceiving  instruction. 

"Your  petitioners  further  show  that  certain 
of  the  teachers  employed  by  the  District  Board 
having  charge  of  said  schools  to  conduct  the 
aame  and  instruct  the  pupils  attendinsr  said 
flchools  read  to  said  pupils,  and  among  them 
the  children  of  vour  petitioners  above  named, 
«ach  and  every  aay  when  said  schools  are  in 
session  and  during  the  hours  fixed  for  the  in- 
struction of  pupils  certain  portions  of  the  book 
commonly  known  as  the  Bible,  said  teachers 
themselves  selecting  the  portions  so  read,  and 
uniformly  using  in  such  rending  the  translution 
of  Baid  Bible  known  as  the  Kin^  James  version; 
that  such  reading  as  above  set  forth  was  and  is 
ji  custom  followed  by  certain  of  said  teachers 
in  said  schools. 

"Tour  petitioners  further  show  that  they  and 
many  others  of  the  residents  and  taxpayers  of 
mid  city  and  school  district,  whose  children 
Attend  said  schools  and  are  under  the  control 
and  are  instructed  by  the  teachers  above  named, 
and  who  are  lawfully  entitled  to  the  ecjual  ben- 
efits of  said  schools,  are,  to;;ether  with  their 
said  children,  members  of  the  Roman  Catholic 
Church,  and  conscientiously  believe  its  doc 
irincs,  faith  and  forms  of  worship,  and  that  by 
aaid  church  the  version  of  the  Scriptures  re- 
ferred to  in  this  petition  is  taught  and  believed 
to  be  incorrect  as  a  translation,  and  incomplete 
by  reason  of  the  omission  of  a  part  of  the  books 
held  by  such  church  to  be  integral  portions  of 
the  Inspired  Canon;  and  it  is  further  taught  by 
the  said  Roman  Catbelic  Church  and  believed 
hy  its  members  that  the  Scriptures  ought  not 
to  be  read  indi^^crimioately,  inasmuch  as  said 
ohurch  has  divine  authority  as  the  only  infalli- 
ble teacher  and  interpreter  of  the  same,  and 
that  the  reading  of  the  same  without  note  or 
comment,  and  without  being  expounded  by  the 
only  authorized  teachers  and  in  teipreters  there- 
of, is  not  only  not  beneficial  to  the  children  in 
said  schools,  and  especially  to  the  above-named 
children  of  your  petitioners,  who  are  members 
of  said  church,  but  likely  to  lead  to  the  adop- 
tion of  dangerous  errors,  irreligious  faith,  prac- 
tice and  worship,  and  that  by  reason  thereof, 
the  practice  of  reading  the  King  James  version 
of  the  Bible,  commonly  and  only  received  as 
inspired  and  true  by  the  Protestant  religious 
aects,  is  reirarded  by  the  members  of  said  Ro- 
man Catholic  Church,  nmoni;  whom  are  your 
petitioners,  as  contrary  to  the  rights  of  con- 
adence  and  as  wholly  contrary  to,  and  in  vio- 
Ulion  of,  the  law;  and  that  your  petitioners 
believe  such  exercises  as  are  above  set  forth, 
and  each  and  all  of  them,  to  be  sectarian  Instruo- 
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tion,  and  in  violation  of  ^  3.  art.  10  of  the  Con- 
stitution of  the  State  of  Wisconsin. 

*'Your  petitioners  furtlier  show  that  they, 
with  otlicrs  of  said  residents  and  taxpayers  of 
said  city  and  school  district,  have  petitioned 
and  requested  said  Board  havin*^  the  control 
and  management  of  said  schools,  to  interfere 
as  they  lawfully  might  and  should  do,  and  to 
direct  said  teacners  to  discontinue  the  unlaw- 
ful and  wrongful  practices  and  exercises  above 
set  forth,  and  to  confine  the  instruction  to  be 
given  by  fuch  teachers  to  the  studies  and 
branches  of  knowledge  lawfully  provided  for 
the  said  pupils;  but  that  said  B  mrd  has  wholly 
neglected  and  refused,  and  still  does  wholly 
neglect  and  refuse  to  in  any  way  interfere  in 
said  matter,  and  has  and  doe's  wholly  refuse  to 
perform  the  duties  legally  devolving:  upon  it, 
and  has  and  does  now  permit  said  above-men- 
tioned exercises  to  be  carried  on  as  above  set 
forth. 

"Wherefore  your  petitioners  pray  that  a  writ 
of  mandamus  may  issue  from  said  court  to 
said  District  Board,  commanding  said  Board 
to  cause  said  teachers  to  discontinue  the  prac- 
tices and  exercises  above  set  forth." 

Upon  such  petition  an  alternative  writ  of 
mandamus  was  issued  and  served,  to  which 
the  District  Board  made  return  as  follows: 

"The  answer  of  the  District  Board  of  School 
District  Number  8,  of  the  City  of  Edgerton, 
to  the  amended  alternative  wiit  of  maudaratui 
issued  by  the  Circuit  Court  for  Rock  County 
in  the  above-entitled  action. 

"  L  The  District  Board  of  School  District 
Number  8,  of  the  City  of  Edgerton,  for  return 
and  answer  to  the  amended  aiternniive  writ  of 
mandamus  issued  in  the  above-enti  led  action, 
admit  that  the  said  Frederick  Weiss,  W.  H. 
Morrissey,  Thomas  Mooney,  James  McBride, 
J.  C.  Burns  and  John  Corbett  are  and  for 
many  years  have  been  residents  and  taxpayers 
of  the  City  of  Edgerton;  that  there  is  in  said 
City  of  Ed^rton,  kept  and  maintiined  in  ac- 
cordance with  and  in  pursuance  of  the  statutes 
of  the  State  of  Wisconsin,  a  free  commoa 
school;  that  the  residents  of  the  City  of  Edger- 
ton taxed  for  the  support  of  said  school,  and 
having  children  to  be  instructed  therein,  are 
entitled  to  the  benefits  of  such  school;  that  the 
petitioners  Frederick  Weiss,  Thomas  Mooney, 
James  McBride,  J.  C.  Burns  and  John  Corbett 
are  parents  of  children  which  they  are  de- 
sirous of  having  educated  in  said  school;  that 
the  children  named  in  said  amended  alterna- 
tive writ  are  pupils  of  and  attend  said  school, 
for  the  purpose  of  receiving  instruction  therein. 

"The  said  District  Board,  further  answering 
the  allegations  of  said  amended  alternative 
writ,  admit  that  two  of  the  teachers  employed 
by  said  District  Board,  and  having  charge  of 
two  of  the  deportments  in  said  school,  did,  prior 
to  the  filing  of  this  petition  of  the  relators  of 
this  action,  read  to  the  pupils  in  their  depart- 
ments, daily  when  said  school  was  in  session, 
portions  of  the  book  known  as  the  Bible;  that 
said  teachers  selected  the  portions  of  the  Bible 
so  read  by  them;  that  these  selections  so  read 
were  made  from  the  translation  of  the  Bible 
known  as  the  King  James  version,  and  that 
some  of  the  children  whose  names  are  set  forth 
in  the  said  amended  alternative  writ  attended 


839 


WmcoKBur  Sufbbmb  Court. 


Mar.^ 


and  received  inrtnictlon  In  the  departments  of 
said  school  in  wliicb  such  selections  from  the 
Bible  were  so  read;  but  said  Board  allege  that 
the  children  of  snid  petitioners  were  not  and 
are  not  required  to  remain  in  said  school  during 
the  rendinsr  of  such  poitions  of  the  Bible,  but 
are  at  liberty  to  withdraw  during  such  reading 
if  tbcv  desire  to  do  so. 

"The  said  District  Board,  further  answering 
the  allesrations  of  said  alternaiive  writ,  deny 
that  selections  from  the  Bible  were  read  bv  ail 
of  the  teachers  in  said  school,  or  that  such  se> 
lections  were  read  in  all  the  departments  of 
aaid  schof)!. 

"'I'he  said  District  Board,  further  answerintj 
the  allegations  of  said  amended  alternative 
writ,  admit  that  the  petitioners  above  named, 
tofrether  with  the  children  in  said  alternaiive 
writ  named,  weie  and  are  members  of  the  Ro- 
man Catholic  Church;  that  they  believe  in  the 
doctrines,  faiths  and  form  of  worship  of  the 
Roumn  Catht  lie  Church,  and  that  by  said 
Roman  Catholic  Church  the  translation  of  the 
Bible  known  as  the  King  James  version  is  be- 
lieved to  be  incorrect  as  a  translation,  and  in- 
complete by  reason  of  the  omission  of  certain 
books  held  by  said  church  to  be  integral  por> 
tions  of  the  Inspired  Canon. 

'•The  said  DiMnci  Boaiu,  further  answering 
the  allegations  of  said  amended  alternative 
writ,  admit  that  it  is  taught  by  said  Roman 
Catholic  Church  and  l)elieved  by  some  of  its 
membeis,  that  the  Scriptures  ou^ht  not  to  be 
read  indiscriminately;  that  said  Roman  Cath- 
olic Church  has  divine  authority  as  the  only 
Infallible  teacher  and  interpreter  of  the  Soiip- 
tures,  and  that  the  reading  of  the  same  with- 
out note  or  comment,  and  without  being  ex- 
pounded by  the  only  authorized  teacher  and 
interpreter  thereof,  is  not  only  not  beneficial 
to  childien,  but  likely  to  lead  to  the  adoption 
of  dangerous  errors,  irreligious  faith,  practice 
and  worship,  and  that  b^  reason  thereof,  the 
practice  of  reading  the  King  James  version  of 
the  Bible  is  reganled  by  some  of  the  members 
of  the  Roman  Catholic  Church,  and  by  the  pe- 
titioners above  named,  as  contrary  to  the  rights 
of  conscience,  and  as  contrary  to  and  in  vio- 
lation of  law,  and  that  the  petitioners  above 
named  believe  that  the  reading  of  the  King 
James  version  of  the  Bible  as  set  forth  in  said 
amended  alternative  writ,  to  be  sectarian  in- 
•iruction,  and  In  violation  of  ^  8,  art.  10  of  the 
Constitution  of  the  Slate  of  Wisconsin. 

"But  said  District  Board,  further  answering 
the  allegations  of  said  amended  alternative 
writ,  upon  information  and  belief,  deny  that 
the  Roman  Catholic  Church  is  the  only  infal- 
lible teacher  or  interpreter  of  the  Bible,  but 
on  the  contrary  said  Board  allege,  upon  in- 
formation and  belief,  that  every  person  has 
the  richt  to  read  the  Bible  and  interpret  it  for 
himself;  that  the  claim  of  the  relators  in  that 
regard  is  secta'ian,  and  that  an  enforcement 
thereof  would  be  a  violation  of  the  Constitu- 
tion of  this  State. 

"The  said  Db^trict  Board,  upon  information 
and  belief,  further  deny  that  the  reading  of  se- 
lections from  the  King  James  version  of  the 
Bible,  as  alleged  in  said  alternative  writ,  is 
contrary  to  the  rights  of  conscience  or  in  vio- 
lation of  law,  or  that  the  same  is  sectarian  in- 
struction, or  in  violation  of  g  8  of  art.  10  of 
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the  Constitution  of  this  State,  or  of  any  pro- 
vision or  requirement  of  said  Constitution,  or 
of  the  statutes  or  the  common  law  of  this 
State;  and  the  said  Boanl.  upon  information 
and  belief,  deny  that  the  reading  of  such  selec- 
tions from  the  Bible  by  some  of  the  teachers 
in  said  school,  in  some  of  the  departments 
thereof,  as  the  same  were  in  fact  read,  was 
contrary  to  or  in  violation  of  law,  or  that  the 
same  was  or  is  sectarian  instruction,  or  that 
the  same  was  or  is  in  violation  of  g  8  of  art 
10  of  the  Constitution  of  this  State,  or  that  the 
snme  was  or  is  in  violation  of  any  pm vision  or 
requirement  of  the  Constitution  or  the  atat* 
utes  or  the  common  law  of  this  State. 

•'The  said  District  Board,  further  answering 
the  allegations  of  said  amended  alternative 
writ,  admit  that  they  have  permitted,  and 
now  do  permit,  some  of  the  teachers  in  some 
of  the  departments  of  said  school  to  read» 
without  comment,  selections  made  by  such 
teaehers  from  the  King  James  version  of  the 
Bible,  and  said  Board,  upon  information  and 
belief,  allege  that  they  have  the  lawful  nehi 
to  permit  such  selections  to  be  made  and  resA 
by  some  of  said  teachers,  in  some  of  the  de* 
partments  of  said  school. 

••The  said  District  Board,  further  answering 
the  allegations  of  said  amended  alternative 
writ,  upon  information  and  belief  allege  that 
they  have  no  lawful  ri^ht  or  authority  to  r^ 
qtnre  the  teachers  in  saiu  school  to  discontinue 
the  reading  of  selections  from  the  BilOe  in  said 
scliool,  and  that  therefore  they  ought  not,  and 
cannot,  lawfully  require  said  teachers  to  dis- 
continue the  reading  of  selections  from  the 
Bible  in  some  of  the  departments  of  said 
school. 

"II.  The  said  District  Board,  for  a  further 
answer  and  return  to  the  allegations  of  the 
amended  alternative  writ  issued  by  said  court 
in  this  action,  admit  that  the  petitioners  named 
in  said  writ,  with  their  chddren,  are  members 
of  the  Roman  Catholic  Church,  and  that  they 
believe  that  the  translation  of  the  Bible  known 
as  the  King  James  version  is  incorrect  as  a- 
translation,  and  incomplete  by  reason  of  the 
omission  of  a  portion  of  the  books  held  by  the 
Roman  Catholic  Church- to  be  inU'gral  portions 
of  the  Inspired  Canon;  but  the  said  District 
Board,  upon  information  and  belief,  allege  that 
the  said  Roman  Catholic  Church  doesalso  be> 
lieve  and  teach  that  the  translation  of  the  Bi<^ 
ble  known  as  the  Douay  and  Rbeims  version^ 
and  commonly  called  tLe  Douay  version  i» 
correct  and  complete;  that  said  church  and  the 
members  thereof  constantly  use  said  Douay 
version  in  the  worship  conducted  in  and  by 
said  church;  and  said  Board,  upon  information 
and  belief,  allege  that  said  translation  of  said 
Bible  known  as  the  King  James  version  con- 
tains no  book,  or  part  of  book,  not  contained 
in  the  translation  known  as  the  Douav  version; 
that  the  King  James  version  and  the  Douay 
version  are  different  translations  of  the  same 
Bible;  that  there  is  no  material  difference  in 
said  translation;  that  while  the  selections  from 
the  Bible  read  by  the  teachers  in  the  school  of 
said  district  were  read  from  the  King  James- 
version,  the  portions  and  passages  so  read  are 
contained  in  the  Douay  version,  and  were  not 
and  are  not  materially  d liferent  from  the 
translation  of  the  same  i)oriions  and  passages 
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•of  the  Bible  in  the  Dotiay  yersion  used  by  said  ' 
Botnan  Catholic  Church^  { 

"Tliesaid  District  Board,  upoo  informalioD 
and  belief,  further  show  that  the  foliowiogare 
the  only  poriions  of  said  Bible  so  selected  by  , 
the  said  teachers  in  said  school  and  read  there- ' 
in.  and  that  the  same  were  read  from  the  King 
James  version  of  said  Bible:" 

Quotations  from  the  Scriptures  are  inserted 
in  the  answer,  connsting  of  the  Ist,  16th,  19ib, 
28d,  24th,  27tli,  87ih,4Gih.  lOiJth,  121st,  126ih 
Psalms;  the  Int,  Hd,  18th,  16th  aud  20th  verses 
of  chapter  15  of  the  Book  of  Proverbs;  the 
16th,  .20th  and  22d  chapters  of  Proverbs; 
the  2d  chapter  of  Matthew;  the  1st,  2d.  8d. 
4th,  6th,  6th,  7th,  Kh,  9th,  10th,  lUh,  12th 
and  18lh  veisesof  the  5th  chapter  of  Matthew; 
the  Isr,  2d,  8d,  4ih,  6th.  6th,  7th,  8th.  9th, 
lOtb,  11th,  12lh,  18th,  14th,  15th  and  16th 
▼erses  of  the  Gth  chaplf^rof  Matthew;  the  13th 
chapter  of  Matthew;  the  1st,  2«i.  81,  4th,  5th, 
6th,  7th,  8lh,  0th,  lOih,  11th,  12th,  18tb,  14th. 
15th,  lOlh,  17tb,  I8ih,  lOlh,  20th.  2lKt,  22<1. 
23d,  24ih,  25th.  23th,  27th  and  28th  veises  of 
the  25th  chapter  of  Matthew;  the  first  14  verses 
of  the  1  !th  chapter  of  Luke;  the  first  28  verses 
of  the  19th  chapter  of  Luke;  the  first  6  verses 
of  the  2l8t  chapter  of  Luke;  the  4th,  5th,  6th. 
7th  and  8th  veint^s  of  the  14th  chapter  of  Ro- 
mana.  and  the  18th  chapter  of  1st  Corinthians. 

The  answer  tlien  proceeds  as  follows:  "This 
nid  District  Board,  upon  information  and  be- 
lief, further  allege  that  the  portions  of  the  Bl- 
b]«  above  set  forth  and  so  selected  by  said 
teachers  and  read  in  said  schools  as  aforesaid 
were  not  an<^  are  not  sectarian;  that  the  read- 
ing of  those  portions  of  the  Bible  above  set 
forth  WAP  not  and  is  not  sectarian  instruction; 
that  the  reading  of  the  poi  tions  of  the  Bible 
above  set  forth  was  not  and  is  not  contrary  to 
the  rights  of  conscience,  nor  in  violation  of  ^  3  of 
art.  10 of  the  Constitution,  or  the  statiitesor  the 
common  law  of  this  t^tate,  and  that  said  S§  8  of 
art.  10  of  the  Constitution  was  not  intende<i  by 
the  people  of  said  State,  when  said  Constitu- 
tion was  adopted,  to  prohib  t  the  reading  of 
the  Bible  in  the  schools  of  said  State,  and  uoes 
not  prohibit  the  reading  of  the  Bible  in  such 
schools 

"III.  The  said  District  Board,  for  a  further 
Answer  and  return  to  the  amended  allemHtive 
writ  issued  \»y  said  court  in  this  action,  re- 
spectfullv  show  that  prior  to,  and  at  the  time 
of,  the  filing  of  the  petition  of  the  relators  in 
tiiis  action,  said  School  District  Number  8  was 
duly  formed  and  organized  as  a  school  district 
under  and  in  j)urKuance  of  the  laws  of  this 
State,  that  prior  to  the  time  of  the  filing  of 
said  petition  the  said  lohool  district  owned 
and  maintained  a  school-house  in  said  district; 
that  prior  to  the  time  of  filing  such  petition  a 
school  with  dilTcrent  departments  therein  was 
maintained  and  taught  in  said  school  house 
under  the  dire(*tion  of  said  District  Board,  and 
that  such  school  was  being  maintained  and 
taught  in  said  srhool-house  at  the  time  of  the 
filing  of  the  petition  of  the  relators  herein. 

"The  said  District  Board  further  show  that 
prior  to  the  time  of  filing  said  petition  the 
District  Board  of  said  district  had  the  right 
and  authority  to  determine  what  school  and 
text  books  should  be  used  in  the  several 
branches  of  study  putaued  in  the  school  of  said 
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district;  that  prior  to  the  filing  of  said  petition 
the  said  District  Board,  in  pursuance  of  their 
authority,  decided  and  determined  what  school 
and  text  books  should  be  u»ed  in  the  school  ia 
siud  diKtrict,  and  made  a  list  of  such  books,  and 
adopted  the  same  as  the  books  to  be  used  in 
said  district  in  the  manner  required  by  la  w;  that 
such  list  was  and  is  as  follows:"  Here  followa 
a  list  of  such  text-books,  one  of  which  is  tho 
Bible. 

The  return  then  goes  on  to  its  close  as  fol> 
lows: 

"The  said  District  Board  further  show  that 
the  translation  of  the  Bible  selected  and  in- 
cluded in  said  list  of  text  and  school  hooka 
and  adopted  by  said  Board  was  and  is  the  ver- 
sion thereof  known  as  the  King  James  version, 
and  that  the  readers  so  selected  and  includ^ 
in  such  list  and  adopted  by  said  Board  con- 
tain many  selections  from  the  King  James  ver- 
sion of  the  Bible. 

"The  said  District  Board  further  show  that 
said  King  James  version  of  the  Bible  was  so 
selected  by  said  Board  and  included  in  said  list 
of  text- books  and  adopted  by  said  Board  for 
the  pur|K>se  of  being  used  in  the  general  edu- 
cation of  the  scholars  attending  said  school, 
and  not  for  sectarian  instruction. 

"The  said  District  Board  further  show  that 
when  a  list  of  text-books  has  been  made  by  it, 
tbnt  it  is  by  the  statutes  of  this  Stale  prohitn 
itcd  in  making  any  changes  in  said  list  for  the 
term  of  three  years;  that  it  cannot  make  any 
change  in  said'list  until  after  the  expiration  of 
three  years  without  the  consent  of  the  st^ite 
superintendent,  and  that  three  voars  have  not 
elap^'d  since  said  list  of  text  IkmjIls  was  so  made 
by  said  District  Boanl. 

"The  said  l>istrict  Board,  upon  information 
and  belief,  further  show  that  prior  to  the  time 
of  the  reading  of  the  Bible  in  the  school  of  said 
district,  and  prior  to  the  adoption  of  said  list 
of  text  hooks  b^  said  District  Board  as  afore- 
said, the  su]3erintendent  of  puhlic  instruction 
in  said  State  of  Wisconsin  recommended  for 
adoption  and  use  in  the  schools  of  said  State  a 
list  of  text-books;  that  in  such  li.Ht  of  text- 
books so  recommended  by  said  state  superin- 
tendent and  as  a  part  thereof  is  the  King  .James 
translation  of  the  Bible,  and  that  such  recom- 
mendation has  not  been  in  any  way  revoked 
or  withdrawn,  but  still  remains  in  full  force. 

"The  said  District  Board,  for  a  further  r^ 
turn  and  answer  to  the  amendc<l  alternative 
writ  issued  in  this  action,  allege  that  said 
school  district  was,  long  prior  to  the  reading 
of  the  Bible  as  men*iont3  in  the  petition  of  the 
relators,  duly  formed  and  organized  as  a  school 
district  under  and  in  pursuance  of  the  statutes 
of  this  State;  that  the  members  of  said  District 
Board  were  duly  elected  and  qualified  as  re- 
quired by  law;  that,  as  meml>ers  of  such  Board* 
thev  enteretl  upon  the  discharge  of  their  duties, 
and  the  performance  of  the  trusts  re|M)sed  in 
them  as  members  of  such  Board;  that  the 
school  in  said  district  is  established  and  main- 
tained for  the  benefit  and  advantage  of  all  of 
the  children  residing  in  said  district  between 
the  ages  of  four  and  twenty  years;  that  there 
are  residing  in  said  school  district,  in  addition 
to  the  children  named  in  the  petition  of  the  re- 
lators, about  500  children,  a  small  pro|)oriion 
of  whom  are  children  of  Catholic  parents,  or 
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members  of  the  Roman  Catholic  Ghureb,  but  | 
nearly  all  of  whom  are  children  of  Protestant 
parunU;  that  such  school  is  established  and 
maiDiained  for  tlie  purpose  of  ^ving  and  se- 
curing to  all  of  the  children  within  the  a^res 
aforesaid  residing  in  said  district  as  complete 
an  education  as  the  educational  facilities  of 
said  district  will  permit;  that  it  is  the  duty  of 
said  District  Boara  to  so  maintain,  conduct  and 
control  said  school  that  every  child  within  tbe 
ages  aforesaid  residiog  in  said  district  shall 
have  the  advantage  of  every  educational  facil- 
ity that  may  be  afforded  by  said  school;  that  the 
Bible  is  an  important  text-book  in  said  school; 
that  there  is  no  boolc  known  to  said  Board 
that  can  be  u^ed  as  a  text-book  in  said 
scbool  which  will  take  the  place  of  the  Bible 
in  said  school;  that  the  reading  of  the  Bible  to 
tbe  children  attending  said  school  at  suitable 
and  proper  times  is  an  important  part  in  the 
education  of  tlie  children  attending  said  school; 
that  tlie  parents  of  the  children  in  said  district, 
with  the  exception  of  tbe  petitioners  and  a  very 
few  others,  desire  that  the  Ring  James  trans- 
lation of  the  Bible  be  used  as  a  text  book  in 
said  school:  that  tbe  reading  of  the  Bible  in 
said  f^chool  is  not  in  any  way  sectarian  instruc- 
tion in  said  school,  and  is  not  in  any  way  pro- 
hibited by  the  Constitution  or  the  laws  of  this 
6Ute. 

"And  the  said  Board,  upon  information  and 
belief,  further  allege  tliat  it  is  tbe  dutv  of  said 
Board  to  require  said  Bible  to  be  usea  in  said 
school  as  a  text-book  at  suitable  and  proper 
times,  when  the  use  thereof  will  aid  in  the  edu- 
cation of  the  children  attending  said  school; 
and  that  said  Board  has  no  right  to  prohibit, 
and  should  not  attempt  to  prohibit,  the  use  of 
the  Bible  in  said  school  at  proper  and  suitable 
times,  when  siicb  use  will  aid  in  making  more 
complete  the  education  of  the  children  attend- 
ing said  school;  and  said  Board  submits  that, 
for  the  reasons  above  set  forth,  they  ought  not 
to  discontinue  the  use  of  the  Bible  in  the  school 
of  said  district,  and  that  they  have  no  right 
Dor  authority  to  discontinue  such  use  of  the 
Bible  in  said  school. 

'* Wherefore  said  Board  pray  the  Judgment 
of  this  court  denying  the  prayer  of  the  petition 
of  the  relators,  and  that  said  Board  recover 
their  costs  and  disbursements  in  this  action." 

The  petitioners  interposed  a  general  de- 
murrer to  such  answer  and  return,  and  the 
Baroe  was  overruled  by  the  court,  and  the  pe- 
titioners appeal  to  this  court  from  the  order 
overruling  such  demurrer. 

Messrs.  Hnmphrej'  J*  Desmond  and  J« 
H«  M.  Wigman,  with  Messrs,  Winans  Sb 
Hyzer,  for  apiiellants. 

Messrs,  J.  P.  Towne  and  A«  A.  Jack- 
son for  respondent. 

Lyon,  J,,  delivered  the  opinion  of  the 
oour-: 

The  petitioners  are  residents  and  taxpayers 
of  tbe  City  of  Edgerton,  and  their  children  are 
pupils  in  the  public  schools  of  that  city.  Tbey 
alh'ge  in  their  petition  that  certain  of  the 
teachers  employed  by  the  District  Board  hav- 
ing charge  of  such  schools  read  daily  to  the 
pupils  therein,  during  school  hours,  certain 
portions  of  the  King  Jamea  version  of  the  Bible, 
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selected  by  the  teachers;  and  that  the  petition- 
ers have  requested  the  District  Board  to  require 
the  teachers  to  discontinue  such  practice,  but 
the  Board  refuses  to  do  so.  The  p«stitioner» 
further  allege  that  such  practice  is  a  violalioa 
of  certain  provisions  of  tbe  Constitution  of  this 
State,  hereinafter  more  particularly  mentioned^ 
and  pray  that  a  writ  of  mandamus  may  issue 
from  the  circuit  court  to  the  School  Board 
commanding  such  Board  to  cause  the  teachers* 
to  discontinue  the  practice  and  exercises  com- 
plained of. 

Upon  the  filing  of  such  petition  in  the  circuit 
court,  the  usual  alternative  wnt  of  mandamus- 
was  is3U(  d  and  server!  upon  the  School  Board. 
The  Board  made  return  to  such  writ  by  filing* 
an  answer  to  the  petition,  admitting  the  exist- 
ence of  the  practice  complained  of,  and  the  re- 
fusal of  tbe  Board  to  cause  it  to  be  discon- 
tinued, denying  the  authority  of  the  Board  to 
interfere  with  ^he  practice,  and  alleging  that 
the  practice  is  legal  and  proper,  and  that  the 
Bible  is  a  duly  authorized  and  selected  text- 
book for  use  in  said  schools. 

Further  statement  of  the  contents  of  the  pe- 
tition and  answer  is  hereinafter  made. 

The  petitioners  demurred  to  tlie  answer  of 
the  School  Board,  alleging  as  ground  of  de- 
murrer that  the  answer  fails  to  state  facta 
showing  that  a  peremptory  writ  of  mandamus,, 
as  prayed,  should  not  issue.  The  circuit  court 
overruled  the  demurrer,  and  the  petitioners 
appeal  to  this  court  from  the  order  in  that  be- 
half. 

The  questions  which  must  be  adjudicated  oi» 
this  appeal  have  been  argued  by  the  respective- 
counsel  with  ffreat  ability,  and  with  all  the 
earnestness  of  hitense  personal  conviction. 
Tbe  arguments,  and  tbe  opinion  of  the  learned 
circuit  judge  overruling  the  demurrer  to  the 
answer  of  the  respondent,  show  great  learning 
and  historical  research,  and  have  been  valu- 
able to  us  in  our  delibera lions  uix>n  ihe  case* 

The  constitutional  objections  urged  by  the 
petitioners  to  tbe  reading  of  the  Bilile  i» 
the  district  schools  are  that,  (I)  It  violates  the 
rights  of  conscience.  (2)  It  compels  tbem  to 
aid  in  tbe  support  of  a  place  of  worship  against 
their  consent  (Const,  an.  1.  ^  18).  (8)  It  is  seo* 
tarian  instruction  (art.  10,  ^  8). 

This  opinion  will  be  confined  quite  closely  to 
a  discussion  of  the  question,  whether  the 
adoption  of  the  Protestant  or  King  James  ver- 
sion of  the  Bible,  or  any  verbion  thereof,  in  the 
public  schoolb  in  the  City  of  Edgerton,  as  & 
text-book,  and  the  readine  of  selections  there- 
from in  those  schools  at  the  times  and  in  the 
manner  stated  in  the  answer,  is  sectarian  in- 
struction within  the  meaning  of  that  term  as 
used  in  ^  8,  art.  10  of  tbe  Constitutitm,  which 
ordains  that  no  sectarian  instruction  shall  be 
allowed  in  the  district  schools  of  this  State. 

1.  Some  questions  as  to  the  effect  of  the  de- 
murrer upon  certain  allegations  in  the  answer 
of  the  respondent  to  the  petition  for  a  writ  of 
mandamus  will  first  be  considered.  It  is  a  fa- 
miliar rule  that  a  demurrer  to  any  plead insp 
reaches  bark  through  the  whcle  record,  and 
seizes  hold  of  the  first  defective  pleading.  In?< 
this  case,  the  petition  for  a  writ  of  mftndamus- 
and  the  answer  of  the  School  Board  thereto* 
constitute  the  pleadings.  Hence,  if  the  peti- 
tion \a  insufi^dent,  Judgment  on  the  demurrer  to^ 
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Ibe  answer  should  go  for  'the  respondent,  al- 
tiiougb  tbe  answer  may  also  be  insufficient. 
Tbis  role  is  invoked  by  tbe  learned  counsel  for 
tbe  respondent. 

It  best  comports  witb  the  gravity  and  im- 
portance of  tbe  case  to  fully  consider  and  de- 
termine it  upon  tlie  merits,  to  the  end  that  tbe 
controversy  which  has  grown  out  of  tbe  prac- 
tice complained  of  be  put  at  rest  in  tbis  State. 
Hence,  no  narrow  or  technical  construction 
of  tbe  pleadings  should  prevail  which  will  de- 
feat or  postpone  a  final  adjustment  of  tbe  con- 
troversy. 

Tbe  petitioners  are  members  of  the  Roman 
Catholic  Church,  and  believers  in  its  doctrines. 
Hence,  it  is  quite  natural  that  most  of  the 
averments  in  their  petition  should  be  msde,  as 
they  in  fact  are,  from  the  stand  point  of  such 
doctrines.  But  should  it  be  held  that  roemliprs 
of  that  church  have  no  valid  grounds,  as  such, 
for  their  objections  to  the  reading  of  the  Bible 
in  the  district  schools,  still  the  petition  contains 
general  averments  sufficiently  broad  to  cover 
anj  valid  obieciion  to  such  reading,  which 
might  be  made  by  any  citizen  of  tbe  State  as- 
grieved  by  tbe  action  of  the  School  Board. 
These  averments  are:  "That  tbe  residents  of 
said  Ciiy  of  Edgerton  who  are  taxed  for  the 
support  of  said  schools  are  equally  entillfni  to 
tbe  benefits  thereof,  by  having  their  children 
instructed  therein  acconling  to  law,"  and  that 
such  reading  of  the  Bible  *'is  contrary  to  tbe 
rights  of  conscience,  and  wholly  contrary  to 
and  in  violation  of  the  law,  and  that  your  pe- 
titioners believe  such  exercises  as  above  set 
forth,  and  each  and  all  of  them,  are  sectarian 
instruction,  and  in  violation  of  §8,  art.  10  of 
the  Consiilurion  of  tbe  State  of  Wisconsin." 

The  ansM  er  contains  several  avetments  which 
counsel  claim  are  admitted  by  tbe  demurrer, 
but  which  are  mere  legal  conclusions  from  facts 
stated  therein,  such  as  that  the  reading  of  the 
Bible  in  schools  is  not  sectarian  instruction,  or 
that  the  School  Board  have  lawful  right  to  per- 
mit, and  none  to  prevent,  such  reading  of  the 
same.  Averments  of  this  kind,  or  of  ^cis  not 
well  pleaded,  are  not  admitted  by  a  general  de- 
murrer to  the  pl&iding.  6  Am.  &Eng.  Encylop. 
Law,  581,  and  cases  cited  in  note  6. 

It  is  averred  in  the  return  that  there  is  no 
material  dilTctence  between  the  King  James 
Yersion  of  the  Bible  used  in  the  Edgerton 
schools,  and  the  Douay  version,  which  is  the 
only  one  reco^mized  by  the  Catholic  Church  as 
correct  and  complete.  It  is  universally  known 
that  there  are  differences  between  these  two 
versions  in  manv  particulars, which  the  reppec- 
tive  sects  regarcf  as  msterial.  Hence,  the  aver- 
ment is  agaiu.«t  common  knowledge,  and  there- 
fore not  well  pleaded. 

Our  conclusion  is  that  if  such  reading  of  tbe 
Bible  is  sectarian  instruction,  or  if  it  violates 
any  other  constitutional  right  of  any  citizen  or 
sect,  the  petition  is  sufficient. 

2.  In  considering  whether  such  reading  of 
the  Bible  is  sectarian  instruction,  tbe  book  will 
be  regarded  as  a  whole,  because  the  whole 
Bible,  without  exception,  has  been  designated  as 
a  text- book  for  use  in  the  Edeerton  schools,  and 
tbe  claim  of  the  School  Board  is  substantially 
(although  perhaps  not  in  terms)  that  the  whole 
contents  thereof  may  lawfully  be  so  read  there- 
in if  the  teachers  so  elect.    This  being  so,  it  is 
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quite  immaterial  if  tbe  portions  thereof  set  out 
in  the  return  as  the  only  portions  thus  far  read 
are  not  sectarian.  Yet  it  should  be  observed 
that  some  of  tbe  portions  so  read  seem  to  incul- 
cate the  doctrines  of  the  divinity  of  Jesus 
Christ,  and  the  punishment  of  the  wicked  after 
death,  which  doctrines  are  not  accepted  by 
some  religious  sect<). 

S.  The  courts  will  take  Judicial  notice  of  the 
contents  of  the  Bible;  that  the  religious  world  is. 
divided  into  numerous  sects;  and  of  the  general 
doctrines  maintained  by  each  efect, — for  these 
things  pertain  to  general  history  and  may  fairlv 
be  presumed  to  be  subjects  of  common  knowl- 
edge.   1  Greenl.  Ev.  §^  5,  6.  and  notes. 

Thus  tbey  will  lake  cognizance,  without  aver* 
ment,  of  the  facts  that  there  are  numerous  reli^ 
ious  sects, railed  "Christians,  "respectively  main- 
taining different  and  conflicting  doctrines;  that 
someof  these  believe  the  doctrine  of  predestina- 
tion, while  others  do  not;  some  the  doctrine  of 
eternal  punishment  of  the  wicked,  while  others- 
repudiate  it;  some  thedoctrinesof  the  apostolic 
succession,  and  the  authority  of  the  priesthood, 
while  others  reject  both;  some  that  the  Uolv 
Scriptures  are  the  only  sufficient  rule  of  faith, 
and  practice,  while  others  believe  that  the  only 
safe  guide  to  human  thought,  opinion  and  ac- 
tion is  the  illuminating  power  of  the  Divine 
Spirit  upon  the  humble  and  devout  heart;  some 
in  the  necessity  and  elMcacy  of  the  sacraments, 
of  the  church,  while  others  reject  them  entire- 
ly; and  some  in  the  literal  trulli  of  the  Scrip-^ 
tures,  while  others  believe  them  to  be  allegori- 
cal, teaching  spiritual  truths  alone  or  chiefly. 
The  courts  will  also  take  cognizance  of  numer- 
ous other  conflicts  of  doctrine  between  the  ^cts;. 
also  that  there  are  religious  sects  which  reject 
the  doctrine  of  the  divinity  of  Christ,  among, 
which  is  the  Hebrew  or  Jewish  sect,  which 
denies  the  inspiration  and  authority  of  tbe  New 
Testament;  and,  further,  tliat  the  sect  known 
as  the  Latter  Day  Saints,  or  Mormons,  while 
accepting  the  Bible,  is  reputed  to  believe  the 
Book  of  Mormon,  and  the  deliverances  of  its 
own  alleged  prophets,  to  be  of  equal  authority 
there  with.  Many,  if  not  most,  of  the  above 
sects  include  within  their  membership  citizent* 
of  Wisconsin.  A  great  majority,  if  not  all,  of 
them,  base  their  peculiar  doctrines  upon  various 
passages  of  Scripture  which  may  reasonably  be- 
understood  as  supporting  the  same. 

It  should  here  be  said  that  the  term  "relig- 
ious sect"  is  understood  as  applying  to  people 
believing  in  the  same  religious  doctrines,  w bo- 
are  more  or  less  closely  associated  or  organized 
to  advance  such  doctrines  and  increase  the 
number  of  believers  therein.  The  doctrines  of 
one  of  these  sects  which  are  not  common  to  all 
the  others  are  sectarian,  and  the  term  "sec- 
tarian" is,  we  think,  used  in  that  sense  in  the- 
Constitution. 

4.  Counsel  for  the  School  Board  maintain 
in  their  argument  that  the  Christian  religion  is- 
part  of  the  common  law  of  England;  that  the 
same  was  brought  to  this  country  by  tbe  colo- 
nists, and,  by  virtue  of  the  various  colonial 
charters,  was  embodied  in  the  fundamental 
laws  of  the  Colonies;  that  this  religious  element 
or  principle  was  incorporated  in  the  various^ 
State  Constitutions,  and  in  the  Ordinance  of 
1787,  fur  the  government  of  the  Northwest 
Territory,  by  virtue  of  which  ordinance  it  be- 
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came  the  fundamental  law  of  the  Territory  of 
Wisconsin.  Numerous  quotations  are  given  by 
him  from  the  above  documents,  from  the  utter- 
ances of  Congress  and  Legislatures,  and  from 
the  writings  of  our  early  statesmen,  to  prove 
these  pro))08itions.  That  the  learned  counsel 
have  fairly  demonstrated  their  accuracy  is 
freely  conceded.  More  than  that,  counsel  have 
proved  that  many,  prolmhly  mo!5t,  of  those 
cbailers,  and  some  of  the  Stale  Constitutions, 
not  only  ordained  and  enforced  some  of  the 
principles  of  (he  Chriiitian  religion,  but  secta- 
rian doctrines  as  well. 

They  have  also  attempted,  at  considerable 
length,  to  show  that  the  Church  of  Rome  is 
hostile  to  our  common-school  system.  This 
court  neither  affirms  nor  denies  the  accuracy  of 
this  p)osition.  Moreover,  counsel  on  both  sides 
have  argued,  to  some  extent,  as  to  whether  cer- 
tain religious  dogmas  are  true  or  false. 

None  of  these  matters  are  material  or  perti- 
nent to  the  questions  to  be  determined  on  tbts 
appeal.  This  case  must  be  decided  under  the 
Constitution  and  lawsof  this  Slate  now  in  force, 
and  it  is  entirely  immaterial  to  the  decision 
thereof  whether  the  intciference  of  the  courts 
to  comp(.>l  a  faithful  execution  of  the  law  by 
school  boaids  is  invoked  by  those  who  are  hos- 
tile or  friendly  to  our  common-school  system. 
The  question  is.  What  is  the  law  of  the  case? 
Dot,  What  opinions  are  entertained  by  those 
who  demand  its  enforcement?  It  is  scarcely 
necessary  to  add  that  we  have  no  concern  with 
the  truth  or  error  of  the  doctrines  of  any  sect. 
We  arc  only  concerned  to  know  whether  in- 
struction in  sectarian  doctrines  has  been  or, 
under  existing  regulations,  is  liable  to  be,  given 
in  the  district  schools  of  the  State,  ancl  espe- 
cially in  the  public  schools  of  the  City  of  £d- 
gerton. 

5.  We  come  now  to  the  more  direct  consid- 
eration of  the  merits  of  the  controversv.  The 
term  "  sectarian  instruction  '*  in  the  Constitu- 
tion manifestly  refers  exclusively  to  instruction 
in  religious  doctrines,  and  the  prohibition  is 
only  aimed  at  such  instruction  as  is  sectarian, 
that  is  to  say,  instruction  in  religious  doc- 
trines which  are  believed  by  some  religious 
sects  and  rejected  by  others.  Hence,  to  teach 
the  existence  of  a  Supreme  Being  of  infinite 
wisdom,  power  and  goodness,  and  that  it  is  the 
hiirhest  duty  of  all  men  to  adore,  olmy  and  love 
Ilim,  is  not  sectarian,  because  all  religious  sects 
so  l)elieve  and  teach.  The  instruction  becomes 
sectarian  when  it  goes  further,  and  inculcates 
doctrine  or  dogma  concerning  which  the  re- 
lii^ious  s'ccts  are  in  conflict.  This  we  under- 
sihikI  to  be  the  meaning  of  the  constitutional 
proiiihition. 

That  the  reading  from  the  Bible  in  the 
schools,  although  unaccompanied  by  any  com- 
ment on  the  patt  of  the  teacher,  is  "instruc- 
tion," seems  to  us  too  clear  for  argument. 
6onie  of  the  most  valuable  Instruction  a  person 
can  receive  may  he  derived  from  rending  alone, 
without  any  extrinsic  aid  by  way  of  comment 
or  exnosition.  The  question,  therefore,  seems 
to  narrow  down  to  this:  Is  the  reading  of  the 
Bible  in  the  schools — not  merely  selected  pas- 
sages 1  herefrom,  but  the  whole  of  it— sectarian 
InMtruction  of  the  pupils?  In  view  of  the  fact 
alioidy  mentioned,  thht  the  Bible  cont«'n«  »^n. 
merous  doctrinal  passages,  upon  some  of  which 
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the  peculiar  creed  of  almost  every  religious 
sect  Is  based,  and  that  such  passages  may  rea- 
sonably be  understood  to  inculcate,  the  doc- 
trines predicated  upon  them,  an  affirmative 
answer  to  the  question  snems  unavoidable. 
Anv  pupil  of  ordinary  intelligence  who  listens 
to  the  reading  of  the  doctrinal  portions  of  the 
Bible  will  be  more  or  less  instrucuid  thereby 
in  the  doctrines  of  the  divinity  of  Jesus  Christ, 
the  eternal  punishment  of  the  wicked,  the  au- 
thority of  the  priesthood,  the  binding  force  and 
efficacy  of  the  sacraments,  and  many  other  con- 
flicting sectarian  doctrines.  A  most  forcible 
demonstration  of  the  accuracy  of  this  statement 
is  found  in  certain  reports  of  the  American 
Bible  Society  of  its  work  in  Catholic  countries 
(referred  to  in  one  of  the  arguments),  in  which 
instances  are  given  of  the  conversion  of  several 
persons  from  '*  Romanism  "  tli rough  the  read- 
ing of  the  Scriptures  alone.  That  is  to  say, 
the  reading  of  the  Protestant  or  King  James 
version  oi  the  Bible  converted  Catliolics  to 
Protestants  without  the  aid  of  comment  or 
exposition.  In  those  cases  the  reading  of  the 
Bible  certainly  was  sectarian  instruction.  We 
do  not  know  how  to  frame  an  argument  in  sup- 
port of  the  proposition  that  the  reading  thereof 
in  the  district  schools  is  not  also  sectarian  in- 
struction. 

It  should  be  observed  in  this  connection  that 
the  above  views  do  not,  as  counsel  seemetl  to 
think  they  may,  banish  from  the  district  schools 
such  text-books  as  are  founded  upon  the  funda- 
mental teachings  of  the  Bihie,  or  which  con- 
tain extracts  therefrom.  Such  teachings  and 
extracts  pervade  and  ornament  our  secular  lit- 
erature, and  are  important  elements  in  its  value 
and  usefulness.  .  Such  text -books  are  in  the 
schools  for  secular  instruction  and  rightly  so, 
and  the  constitutional  prohibition  of  sectarian 
instruction  does  not  include  them,  even  though 
they  may  contain  passages  from  which  some 
inferences  of  sectarum  doctrine  might  possibly 
be  drawn. 

Furthermore,  there  Is  much  in  the  Bible 
which  cannot  justly  be  characterized  as  secta- 
rian. There  can  be  no  valid  objection  to  the 
use  of  such  matter  in  the  secular  instruction  of 
the  pupils.  Much  of  it  hiiM  great  historical 
and  literary  value  which  ma^  lie  thus  utilized 
without  violating  the  constitutional  prohibi- 
tion. It  may  also  be  used  to  inculcate  eood 
morals— that  is,  our  duties  to  each  other — 
which  may  and  ought  to  be  inculcated  by 
the  district  schools.  No  more  complete  code 
of  morals  exists  than  is  contained  in  the  New 
Testament. which  reaffirms  and  emphasizes  the 
moral  obligations  laid  down  in  the  Ten  Com- 
mandments. Concerning  the  fundamental 
princit)les  of  moral  ethics,  the  religious  sects  do 
not  disagree. 

6.  It  is  urged  on  behalf  of  the  School  Board 
that  the  Constitution  must  l)e  interpreted  in  the 
lit;ht  of  the  surrounding  circumstances  existing 
when  it  was  framed  and  adopted,  and  that  con- 
temp  raneous  exposition  thereof  Is  of  great  au- 
thority. Cases  in  this  court  and  elsewiiere  are 
cited  to  these  |)ropositions.  Uiidoubudlythey 
nre  correct  rules  of  interpretation,  ai  plicable 
alike  to  constitutions,  statutes  and  all  written 
instruments,  where  the  lancruiige  employed  is 
of  uncertain  import.  But  if  the  words  of  the 
histrument  are  unambiguous,  there  Is  no  room 
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for  oonstmctioD  outnide  the  words  themselves, 
•nd  the  above  rules  cease  to  be  controlling  or 
important.  It  is  proper,  however,  to  consider 
the  constitutional  prohibition  in  the  light  of 
such  rules  of  interpretation. 

On  the  subject  of  contemporaneous  exposi- 
tion, counsel  refer  us  to  the  uniform  action  of 
the  department  of  public  instruction  in  this 
diate.  from  185S  to  the  present  time,  recom- 
mending the  Bible  as  a  text-book  in  thedistrtct 
ccbools,  as  evidence  that  the  constitutional  pro- 
vision under  coosideration  was  not  understood 
bv  the  framers  of  that  instrument,  or  the  peo- 
ple who'  adopted  it,  as  excluding  from  such 
schools  the  reading  of  the  Bible.  The  action  of 
that  department  .upon  the  subject,  showing,  as 
it  does,  the  opiuions  of  the  eminent  scholars  and 
teachers  who  have  presided  over  it  for  a  long 
fleries  of  years,  Is  entitleti  to  great  weight,  and 
on  a  doubtful  Question  of  construction  would 
doubtless  be  held  controlling.  But  we  do  not 
think  the  true  interpretation  of  the  constitu- 
tional provision  under  consideration  is  doubt- 
ful or  uncertain,  or  that  any  extraneous  aid  is 
reqidred  In  order  to  interpret  it  correctly. 
Hence  our  Judgment  cannot  properly  be  con- 
trolled by  the  action  of  the  department  of  pub- 
lic instruction,  or  the  opinions  of  its  learned 
chiefs.  The  fact  probably  Is  that  the  practice 
of  Bible  reading  in  the  district  schools  was  not 
eeriouoly  challenged  at  the  outset,  and  not  sub- 
jected to  cl(jt)e  legal  scrutiny  until  the  policy  of 
the  department  had  become  fixed.  It  was  but 
natural  that  such  policy  should,  to  some  extent 
«t  least,  be  thereafter  adhered  to. 


immigration  had  beeome  very  large,  and  wat 
constantly  inf^reasing.  The  frnmisrants  came 
from  nearly  all  the  countries  of  Europe,  but 
most  largely  from  Germany  and  Ireland.  As 
a  class  they  were  industrious,  intelligent,  hon- 
est and  thrif  t v — ^Just  the  material  for  ihe  de- 
velopment of  a  new  Slate.  Besides  they 
brought  with  them,  collectively,  much  wealth. 
They  were  also  reliirious  and  sectarian.  Amons 
them  were  Catholics,  Jews  and  adherents  or 
many  Protestant  sects.  These  immigrants 
were  cordially  welcomed,  anl  itismnnifest  the 
convention  framed  the  Constitution  with  refer- 
ence to  attracting  them  to  Wisconsin. 

Many,  perhaps  most,  of  these  immigrants 
came  from  countries  in  which  a  state  religion 
was  maintained  and  enforced,  while  some  of 
them  were  non -con formats  and  had  suffered 
under  the  disabilities  resulting  from  their  re- 
jection of  the  established  religion.  What  more 
tempting  inducement  to  cast  their  lot  with  us 
could  have  been  held  out  to  them  than  the  as- 
surance that,  in  addition  to  the  guaranties  of 
the  right  of  conscience  and  of  worship  in  their 
own  wav,  the  free  distiict  schools  m  which 
their  children  were  to  be,  or  might  be,  edu- 
cated, were  absolute  common  ground  where 
the  pupils  were  ecjual,  and  where  sectarian  in- 
struction, and  with  it  sectarian  intolerance, 
under  which  they  had  smarted  in  the  old 
country,  could  never  enter. 

8ucb  were  the  circumstances  surrounding 
the  convention  which  framed  the  Constitution. 
In  the  light  of  them,  and  with  a  lively  appre- 
ciation by  its  members  of  the  horrois  of  sec- 
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the  Bible  in  the  district  schools  prevailed  gen 
erally  after  the  adoption  of  the  Constitution. 
This  is  claimed  to  be  a  most  persuasive  fact 
ebowing  that  it  was  not  the  intention  of  the 
framers  of  the  Constitution  and  the  people  to 
prohibit  the  practice.  We  do  not  know  how 
the  fact  was,  but  we  must  be  permitted  to 
doubt  whether  the  practice  was  ever  a  general 
one  in  the  district  schools  of  the  State.  We 
ere  quite  confident  that  it  is  not  so  at  the  pres- 
ent time.  It  was  said  in  argument,  and  not 
denied,  that  the  practice  does  not  prevail  In  the 
public  schools  in  any  of  the  larger  cities  in  the 
State.  But  were  the  fact  otherwise,  for  the 
reasons  above  stated,  it  would  not  be  control- 
ling. 

It  may  not  be  uninstructive  to  consider  some- 
what certain  other  circumstances  existing  when 
the  Constitution  was  adopted,  which  may  fairly 
be  presumed  to  have  influenced  the  inserting 
therein  of  the  provision  against  "sectarian  in- 
ttruction"  in  the  district  scnools. 

The  eaily  settlers  of  Wisconsin  came  chiefly 
from  New  England  and  the  Middle  States. 
T'hey  represented  the  l)Ost  religious,  intellectual 
and  moral  culture,  and  the  busineas  enterprise 
and  saracity  of  the  people  of  the  States  from 
which  they  came.  They  found  here  a  Terri- 
tory possessing  all  the  elements  easential  to  the 
development  of  a  great  State.  They  were  in- 
tenselv  desirous  that  the  future  State  should  be 
-eettled  and  developed  as  rapidly  as  possible. 
They  chose  from  their  number  wise,  saga- 
cious. Christian  men,  imbued  with  the  senti- 
ments common  to  all,  to  frame  their  Constitu- 
tion. 

The  convention  assembled  at  a  time  when 


perfect  religious  and  sectarian  freettom  and 
equality,  is  it  unreasonable  to  say  that  sectarian 
instruction  was  thus  excluded  to  the  end  that 
the  child  of  a  Jew.  or  Catholic,  or  Uni'arian, 
or  Universallst,  or  Quaker,  should  not  be  com- 
[Hflled  to  listen  to  the  stated  reading  of  passages 
of  Scripture,  which  are  accepted  by  others  as 
giving  the  lie  to  the  religious  faith  and  belief 
of  their  parents  and  themselves  ? 

It  is  arerued  that  the  reading  of  the  Bible  in 
the  district  schools  is  not  included  in  the  con- 
stitutional prohibition  of  sectarino  instruction 
therein,  because  the  Bible  is  not  specifically 
mentioned  in  the  Constitution.  It  is  said  that 
if  it  was  intended  that  such  reading  was  to  be 
excluded,  it  woold  have  l)een  so  provided  in 
direct  terms.  The  argument  may  be  plausible, 
but  is  belleve't  to  be  unsound.  Constitutions 
deal  with  general  principles  and  policies,  and 
do  not  usually  descend  to  a  specification  of 
particulars.  Such  is  the  chnracter  of  the  pro- 
vision in  question.  In  general  terms  it  excludes 
sectarian  instruction,  and  the  exclusion  in- 
cludes all  forms  of  such  instruction.  Its  force 
would  or  might  have  been  weakened  had  the 
attempt  oeen  made  to  specify  therem  all  the 
methods  by  which  such  instruction  may  be 
imparted. 

We  have  a  statute  upon  this  general  subject 
which  must  not  be  overlooked.  Sec.  8,  chap. 
251,  Laws  1883,  amending  g  514.  Rev.  Stat., 
provides  that  in  cities  *'no  text-books  shall  be 
permitted  in  any  free  public  schools  which  will 
have  a  tendency  to  inculcate  sectarian  ideas." 
Of  course  this  applies  to  the  pui»lic  schools  of 
the  City  of  Edgerton.  This  statute  certainly  em- 
phasizes the  constitutional  prohibition, allhougk 
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it  may  Dot  ezteDd  its  scope.  It  is,  in  effect,  a 
le^slative  derhration  that  tbe  use  of  text- books 
which  have  *'a  tendency  to  inculcate  sectarian 
ideas"  is  sectarian  instruction,  proliibited  by 
the  Constitution. 

For  the  reasons  above  stated,  we  cannot 
doubt  that  the  use  of  the  Bible  as  a  text-book 
in  the  public  schools,  and  the  stated  reading 
tkiereof  in  such  schools,  without  restriction, 
"has  a  tendency  to  inculcate  sectarian  ideas," 
and  is  sectarian  instniclion,  Trithio  the  mean- 
ing and  intention  of  the  Constitution  and  the 
Statute. 

7.  Tbe  answer  of  tbe  respondent  states  that 
tbe  relators*  children  are  not  compelled  to  re 
main  in  the  school-room  while  the  Bible  is  be- 
ing read,  but  are  at  liberty  to  withdraw  there 
fibm  during  the  read  in «:  of  the  same.  For 
this  reason  it  is  claimed  that  the  relators  have 
no  good  cause  for  complaint,  even  though  such 
reading  be  pectnrian  instruction.  We  cannot 
give  our  sanction  to  this  position.  When,  as 
in  this  case,  a  small  minority  of  the  pupils 
in  the  public  school  is  excluded  for  any  cause 
from  a  slnted  school  exercise,  particularly 
when  such  cause  is  apparent  hostility  to  the 
Bible,  which  a  majority  of  the  pupils  have 
been  Inught  to  revere,  from  that  moment  the 
excluded  pupil  loses  caste  with  his  fellows  and 
Is  liable  to  be  rej]rarded  with  aversion,  and  sub- 
jected to  reproach  and  insult.  But  it  is  a  suf- 
ficient refutation  of  the  argument  that  the 
practice  in  ques'ion  tends  to  aestroy  the  equal- 
ity of  the  pupils  which  the  Constitution  seeks 
to  establish  and  protect,  and  puts  a  portion  of 
them  to  seridus  disadvantage  in  many  ways 
with  respect  to  the  ottiers. 

8.  The  foreiroing  views  render  unnecessary 
any  extended  discussion  of  the  question  whether 
euch  reading  of  the  Bible  is  or  may  be  a  viola- 
tion of  the  rights  of  conscience  guaranteed  by 
aection  18  of  the  Bill  ol  Rights  art.  1,  Const). 
There  has  been  considerable  discussion  concern- 
ing 1  lie  limitations  of  that  right.  That  there 
are  limitations  thereto  must  be  concedeti.  For 
example,  a  Mormon  may  believe  that  the  prac 
tice  of  polygamy  is  a  religious  duty,  yet  no 
court  would  regard  his  conscience  in  that  be 
half  for  a  moment  should  he  put  his  belief  into 
practice. 

The  petition  alleees  that,  in  addition  to  their 
objections  to  the  King  James  veision,  the  re- 
lators have  conscientious  scruples  against  the 
reading  of  any  version  of  the  Bible  to  their 
childien,  either  in  the  district  schools,  or  else- 
where, without  authoritative  note,  comment  or 
exposition,  because  the  practice  may  lead  their 
children  to  adopt  dangerous  errors,  and  irre- 
ligious faith,  practice  and  worship.  When  we 
remember  that  wise  and  good  men  have  strug- 
gled and  agrmized  throagh  the  centuries,  to 
Bnd  the  correct  interpretation  of  the  Scriptures, 
employing  to  that  end  all  the  resources  of  great 
intellectual  power,  profound  scholarship  and 
exalted  spititual  attainments,  and  yet  with  such 
widely  diveigeot  results;  and  further,  that  the 
relators  conscientiously  believe  that  their 
church  fuinishes  tli  ni  means,  and  the  only 
ineans,of  correct  and  infallible  interpretation. — 
we  can  scarcely  say  their  conscientiou.^  scruples 
against  the  rea-.iing  of  any  \ersion  of  the  Bible 
to  their  children,  unaccompanied  by  such  in- 
terpretation, are  entitled  to  no  consideration. 
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But  however  this  may  be,  it  may  rafely  be 
said,  and  nothing  further  need  be  said  upoD 
the  subject,  that  wlien  a  man's  conscience  co- 
incides with  tbe  law,  and  he  obeys  its  dictates,, 
he  will  be  protected. 

9.  Whether  the  reading  of  the  Bible  In  tbe 
public  schools  is  religious  worship,  and  whether 
it  constitutes  the  school-house  for  the  time  be- 
ing a  place  of  worship,  and,  if  so,  whether 
such  reading  during  school  hours  as  a  school 
exercise  a^inst  the  consent  of  a  taxpayer,, 
compels  him  to  support  a  place  of  worship, 
within  the  meaning  of  section  18  of  the  Bill  of 
Riehts,  are  questions  which  will  not  be  here 
discussed.  These  questions  are  considered  in 
an  opinion  by  Mr,  Jtiatiee  Cassoday  tiled  here- 
with. 

10.  A  number  of  cases  in  different  States,, 
supposed  to  have  a  bearing  upon  the  main 
question  here  considered  and  determined,  have 
been  cited,  and  quotations  made  therefrom  at 
considerable  length  l>y  the  respective  counsel, 
and  by  the  circuit  Judge  in  his  elaborate  opin- 
ion overruling  the  demurrer  to  the  answer. 
None  of  the  States  in  which  thosb  decisiona 
were  made  seem  to  have  in  their  Constitutiona 
a  direct  prohibition  of  sectarian  instruction  in 
the  public  schools.  It  is  believed  that  thia 
State  was  the  first  which  expressly  embodied 
the  prohibition  in  its  fundamental  law,  and  we 
are  not  aware  of  any  diiect  adjudication  of  the 
question  under  consideration,  l>y  any  court 
previously  to  Judge  Bennett's  decision  in  thia 
case,  except  (as  we  are  informed)  the  late  Judge 
Stewart  decided  in  some  case  before  him  in  the 
Circuit  Court  of  Sauk  County  (but  at  what 
time  we  are  not  advised)  that  the  Constitution 
prohibits  the  reading  of  the  Bible  in  the  district 
schools.  Practicallv,  therefore^  we  are  now 
determining  a  question  of  first  impression,  and 
it  must  necessarily  be  determined  upon  general 
principles  of  law.  Cases  from  which  only 
mere  inferences,  more  or  less  remote,  can  be 
deduced,  afford  but  little  aid  to  correct  judg- 
ment in  this  ca^e.  Hence,  the  cases  cited  have 
not  been  specially  referred  to  in  this  opinion. 
Some  of  them  are  nearer  in  point  on  the  ques- 
tion considered  by  Mr,  Justice  Cassoday.  and  he 
has  referred  to  and  commented  upon*  them  ia 
his  opinion. 

11.  The  drift  of  some  remarks  in  the  argu- 
ment of  counsel  for  the  respondent,  and  per- 
haps also  in  the  opinion  of  Judge  Bennett,  is 
that  the  exclusion  of  Bible  reading  from  the 
district  schools  is  derogatory  to  the  value  of 
the  Holy  Scriptures,  a  blow  to  their  influence 
upon  the  conduct  and  consciences  of  men,  and 
disastrous  to  the  cause  of  religion.  We  must 
emphatically  reject  these  views.  The  pricelesa 
truths  of  the  Bible  are  l>est  taught  to  our  vouth 
in  tbe  church, the  sabbath  and  parochial  schools, 
the  social  religious  meetings,  and  above  all  by 
parents  in  tbe  home  circle.  There  those  trulhs 
mav  be  explained  and  enforced,  the  ppiritua) 
welfare  of  the  child  guanied  and  protected, 
and  bis  spiritual  nature  directed  and  cultivated 
in  accordance  with  the  dictates  of  tlie  paienlal^ 
conscience.  The  Constitution  does  not  inter- 
fere with  such  teaching  and  cnlture.  It  only 
banishes  theological  polemics  irom  the  district 
schools.  It  does  this,  not  because  of  any  hos- 
tility to  religion,  but  because  the  people  who 
adopted  it  believed  that  the  public  goou  would. 
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thereby  be  promoted,  and  tbey  so  declared  in 
the  preamble.  lieligion  teaches  obedience  to 
law,  and  flourishes  oest  where  ^ood  govern- 
ment prevails.  The  constitutional  prohibition 
was  adopted  in  the  interests  of  good  govern- 
ment, and  it  argues  but  little  faith  in  the  vital- 
ity and  power  of  religion  to  predict  disaster  to 
its  progress  because  a  constituiional  provision, 
enacted  for  such  a  purpose,  is  faithfully  exe- 
cated. 

2%a  order  ef  the  Circuit  Court  overruling  the 
demurrer  of  Vie  relatore  to  the  onewer  of  the 
School  Ihard  mutt  he  reversed,  and  the  cause  re- 
manded wiih  directions  to  that  court  to  give 
judgment  for  the  relators  on  the  demurrer, 
awarding  a  peremptory  writ  of  mandamus,  as 
prayed  in  the  petition. 

Cassodaj',  J,. 

The  gravity  of  the  questions  involved  in  this 
case  are  fully  appreciated.  They  have  received 
the  careful  cousideration  of  all  the  members  of 
the  court.  The  writing  of  the  formal  opinion 
has  fallen  to  the  lot  of  3/r.  Justice  Lyon.  At 
his  sugsrestion  a  separate  presentation  of  one 
branch  of  the  case  is  here  made.  Before  enter- 
ing upon  its  direct  discussion,  however,  but  as 
leading  to  it,  a  few  general  observations  may 
not  be  wholly  unprofitable.  It  is  undoubtedly 
true,  as  once*  observed  by  Mr.  J««?ta  Baldwin, 
that  "in  the  construction  of  the  Constitution 
we  must  look  to  the  history  of  the  times,  and 
examine  the  state  of  things  existing  when  it 
was  framed  and  adopted,  to  ascertain  the  old 
law,  the  mischief  and  the  remedy."  Rhode  Is- 
land v.  Massachusetts,  87  U.  8.  18  Pet.  723  [9 
L.  ed.  1260]. 

A  few  years  later  Mr,  Justice  Storjr  said: 
•Terhaps  the  safest  rule  of  interpretation,  af- 
ter all,  will  be  found  to  be,  to  look  to  the  nat- 
ure and  objects  of  the  particular  powers,  duties 
and  rights,  with  all  the  lights  and  aids  of  con- 
temporary history;  and  to  give  to  the  words  of 
each  Just  such  operation  and  force,  consistent 
with  their  legitimate  meaning,  as  may  fairly 
secure  and  attain  the  ends  pioposed."  Ptigg 
V.  Penns7/lrania,  41  U.  8.  16  Pel.  610,  611  [10 
L.  ed.  1087 1 . 

These  obiservatfons  were  of  course  made  with 
reference  to  our  Federal  Constitution,  but  they 
are  equally  applicable  to  our  State  Constitu- 
tion. In  so  far  as  the  rules  there  suggested 
may  aid  in  the  construction  of  the  provisions 
of  our  Constitution  here  involved,  tbey  may 
properly  be  invoked.  It  is  probably  in  this 
view  ihat  counsel  have  dwelt  so  extensively  up- 
on the  history  of  the  Christian  Church  and  its 
status  under  different  charters  and  Constitu- 
tions, although  much  of  it  has  a  very  remote, 
if  any,  bearing  upon  the  questions  here  pre- 
sented. All  are  familiar  with  the  fact  that  the 
Jews,  *n  the  time  of  the  apostles,  were  divided 
into  "the  sect  of  the  Sadducees"  and  *'the  sect 
of  the  Pharisees.^'  Paul  declared  in  the  pres- 
ence of  Agrippa  "that  after  the  straitest  sect" 
of  their  religion,  he  had  "lived  a  Pharisee;" 
and  when  Teitull us  charged  him  with  being  "a 
ringleader  of  the-  sect  of  the  Nazarenes,^  he 
boldly  confessed  "that,  after  the  way  which 
they"  c  lied  "heresy,"  or,  as  the  new  version 
has  it,  "a  sect,"  he  had  woi-shiped  or  served  the 
God  of  his  fathers;  and  afterwards  to  the  "chief 
of  the  Jews"  at  Rome,  be  discoursed  "concern- 
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ins:  this  sect,"  and  persuaded  "them  concerning 
Jesus  both  from  the  law  of  Moses  and  from  the 
prophets."  Of  course  "the  sect  of  the  Naza- 
renes,"  subsequently  acquired  the  more  honor- 
able name  of  "Christians."  As  the  centuries 
rolled  on  and  Christians  became  more  numer- 
ous, disputes  arose  amone:  themselves,  from 
time  to  time, in  mattersof  faith,  dortrine,  prac- 
tice and  interpretation  of  certain  passages  of 
scriptures,  and  these  led  to  ropcated  divisions 
and  subdivisions  until  the  dilTerent  sects  of 
Christians  became  very  numerous.  There  is 
no  purpose  here  of  indicating  tliat  the  Holy 
Scriptures, — the  Old  and  New  Testament,—  if 
considered  as  a  whole  and  fully  comprehended, 
would  exclude  from  the  promises  therein  con- 
tained any  of  the  human  rac^e  complying  with 
the  essential  conditions  therein  prescribed;  but 
since  every  translation  made  by  man  must  be 
more  or  less  imperfect,  and  since  the  applica- 
tion of  particular  passages  is  liable  to  be  made 
with  partial  apprehension,  and  biased  or  even 
distorted  judgment,  it  is  easy  to  perceive  how 
texts  of  scripture  may  be  read  with  such  an 
emphasis  and  tone  as  to  become  excessively  seo- 
tarian.  While  the  members  of  any  particular 
sect  may  be  willing  to  have  one  of  their  own 
number  read  the  Bible  in  the  public  schools, 
yet  they  arc  not  always  willing  to  concede  the 
the  same  to  a  member  of  a  sect  believing  in  an 
opposite  faith  or  doctrine.  But  the  law  is  im- 
partial and  has  given  no  rights  to  any  one  sect 
that  are  not  equally  secured  to  evrry  other. 
The  relation  of  the  church  to  the  Scriptures 
has  been  a  subject  of  controversy  ever  since 
the  Reformation,  Upon  that  question  even 
Protestants  have  diifered.  Some  have  gone 
so  far  as  to  say  that  "  the  Bible  and  the 
Bible  only  is  the  religion  of  Protestants;" 
while  others  have  declared  that  "the  liv- 
ing church  is  more  than  the  dead  Bible, 
for  it  is  the  Bible  and  someihing  more." 
The  relations  of  church  and  state  have  been 
the  subject  of  discussion  for  many  centuries; 
and  at  certain  times  and  in  certain  nations  of 
Europe  one  particular  sect  has  been  the  estab- 
lished church  of  the  state,  and  at  other  times 
or  in  other  nations  the  belief  of  some  other  sect 
has  been  the  established  rcli.:iion, — while  other 
sects,  not  so  favored,  were  either  exterminated 
altogether,  or  permitted  to  remain  on  condi- 
tions more  or  less  disagreeable  and  humiliat- 
ing. These  discriminations  naturally  gener- 
ated bitterness,  enmities  and  even  cruel  war 
among  brethren.  Many  of  the  cany  immi- 
grants to  this  country  had  felt  the  despotism 
of  such  intolerance  and  came  hither  in  conse- 
quence of  it.  They  came  from  ditTereni  coun- 
tries of  Europe  and  consequently  had  ex- 
perienced diffeient  types  of  intolerance.  Some 
of  them  were  as  narrow-minded  in  such  mat- 
ters as  their  oppressors  had  been,  and  hence  no 
sooner  acquired  civil  power  than  they  them- 
selves became  intolerant  toward  all  sects  except 
their  own.  Such  divisions,  controversies  and 
contentions  among  professing  Christians  were 
supposed  by  many  to  be  repugnant  to  the  sub- 
lime teachings  and  fraternal  spirit  levcaled  to 
the  world  through  Jesus  Christ,  Many  of  the 
colonists— especially  when  they  C4ime  to  the 
formation  of  state  governments— proved  to  be 
sufficiently  broad  and  liberal  to  exact  nothing 
for  themselves  or  their  particular  sect  that 
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they  were  nnwflUn^  to  graDt  to  every  other 
citizen  and  bis  particular  sect.  This  benigD 
spirit  seemed  to  extend  as  its  wisdom  became 
more  manifest  by  experience.  True,  the  Con- 
stitution of  Souih  Carolina,  adopted  in  1778, 
declared  that  the  "Christian  Protestant  Re- 
ligion" was  the  "established  relipnon'*  of  that 
Stale;  hut  that  was  modified  in  1700  so  as  to 
secure  freedom  and  pre?eat  discrimination  or 
preference  in  worship  or  relip:ion.  The  Con- 
stitution of  North  Carolina  of  1776  excluded 
from  office  all  non-believers  in  the  Protestant 
religion  or  the  divine  authority  of  the  Old  or 
New  Testament;  while  the  Constitution  of  Del- 
awal-e,  of  the  same  ^ear,  made  every  olBcial  sub 
scribe  to  a  confession  of  faith;  but  that  was  ab- 
rogated sixteen  years  afterwards,  and  equal  pro- 
tection was  extended  to  all  sects.  So  the  first 
Constitutions  of  Maryland,  Massachusetts  and 
New  Hampshire,  and,  later,  of  Connecticut, 
provided  for  the  support  bv  taxation  or  other- 
wise, of  the  Christian  or  Protestant  Christian 
religion,  with  more  or  less  toleration  guaran- 
teed to  other  sects.  Such  direct  sanction  and 
toleration  seem  to  have  been  inspired  b^  a  lin- 

fering  attachment  for,  or  a  sympathy  with,  the 
Suropean  theory  of  union  between  church  and 
state.  But  the  several  States  of  New  Jersey, 
New  York,  Pennsylvania,  Vermont  and  Vir- 

ginia  from  the  first,  and  later  Maine  and  Rhode 
aland  of  the  New  England  States,  and  every 
or.  nearly  every  State  admitted  into  the  Union 
after  the  organization  of  the  federal  govern- 
ment, expressly  secured,  in  effect,  in  their  re- 
spective State  Ck>nstitutions,  the  equal  freedom 
of  every  religious  sect,  organization  and  society, 
with  a  guaranty  agiiinst  preference  or  discrim- 
ination. Ho  firm  had  become  the  public  con- 
viction in  favor  of  a  broad  liberality  and  equal 
protection  in  such  matters,  at  the  lime  of  the 
organization  of  our  national  ^vemment,  that, 
although  the  Federal  Constitution,  as  origin- 
allv  adopted,  did  not  mention  nor  refer  to  the 
subject,  yet  the  first  session  of  the  first  Con- 
gress proposed  the  first  amendment  to  that  in- 
strument prohibiting  Congress  from  making 
any  "law  reeptctingan  establishment  of  relig- 
ion, or  prohibiting  the  free  exen  ise  tliereof," 
notwithstanding  no  power  had  therein  been 
granted  to  enact  such  a  law,  and  no  such  law 
could  be  legally  enacted  without  snch  grant  of 
power  first  being  made.  The  learned  counsel 
xor  the  School  Board  contends,  in  effect,  that 
the  third  of  the  "articles  of  compact  between 
the  original  States,  and  the  people  and  States" 
carved  out  of  the  old  "Northwest  Territory," 
is  still  in  force  in  Wisconsin;  and  that  under  it 
this  State  is  required  and  bound  to  directly  fos- 
ter and  encourage  "religion"  through  schools 
and  education.  Arauming  such  to  be  the 
meaning  of  the  article,  which  Is,  to  say  the 
least,  debatal)le,  still  it  is  only  necessary  here  to 
say,  in  addition  to  what  is  said  by  my  associ- 
ate, that,  by  the  adoption  of  our  State  Consti- 
tution, and  the  admisoion  of  the  State  into  the 
Union,  that  article  became  superseded  and 
ceased  to  be  longer  in  force.  This  has  in  effect 
been  firmly  settled  by  the  repeated  decisions  of 
the  Supreme  Court  of  the  United  States.  PdI- 
lard  V.  Ilagon,  44  U.  S.  8  How.  212  [11  L.  ed. 
565];  Permoii  v.  First  Mtininpality,  44  U.  8.  8 
How.  600  [11  L.  ed.  7421;  Strader  v,  Oraham, 
61  U.  S.  10  How.  94,  97  [19  L-  ed.  841,  842J; 
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Eteanaba  Co.  ▼.  Chitago,  107  U.  8.  878  [27  L.  ed. 
4421;  CardweU  v.  American  River  Bridge  (Jo.  118 
U.  8.  205  [28  L.  ed.  9501;  Ilvee  ▼.  GUwr,  119 
U.  S.  543  [80  L.  ed.  4U71;  Sonde  v.  Manieiee 
River  Imp,  Co.  128  U.  S.  &8  [81  L.  ed.  1491; 
Willamette  Iron  B.  Co.  ▼.  Uakh,  126  U.  8.  9 
[81  L.  ed.  682|. 

The  question  therefore  recurs  whether  the 
provisions  of  our  State  Constitution,  here  in- 
volved, when  construed  with  reference  to  the 
evils,  or  supposed  evils,  thereby  sought  to  be 
suppressed,  and  the  object  or  purpose  thereby 
sought  to  be  secured,  permitted  or  prohibited 
the  stated  reading  of  the  Bible  as  a  text-book 
in  the  public  schools.  Wisconsin,  as  one  of 
the  later  States  admitted  into  the  Union,  hav- 
ing before  it  the  experience  of  others,  and 
probably  in  view  of  its  heterogeneous  popula- 
tion, as  mentioned  in  the  opinion  of  my  asso- 
ciate, has,  in  her  Organic  Law,  probably  fur- 
nished a  more  complete  bar  to  any  preference 
for,  or  discrimination  against,  any  religious 
sect,  organization  or  society,  than  any  other 
State  in  the  Union.  Our  State -Constitution 
expressly  prohibits  any  religious  test  as  a  quali- 
fication for  ottice,  or  the  exclusion  of  any  wit- 
ness in  consequence  of  liis  religious  opinion. 
g  19,  art.  1. 

Aside  from  the  clause  Just  referred  to,  and 
the  one  against  sectarian  instruction,  so  fully 
considered  by  my  brother  Lvon,  our  State 
Constitution  provides  that,  (1)  "the  right  of 
every  man  to  worship  Almighty  God  according 
to  the  dictates  of  hisown  conscience  shall  never 
be  infringed;  (2)  nor  shall  any  man  be  com- 
pelled to  attend,  erect  or  support  any  place  of 
worship,  or  to  maintain  any  ministry,  against 
his  consent;  (8)  nor  shall  any  control  of  or  in- 
terference with  the  rigtits  of  conscience  be  per- 
mitted, or  any  preference  be  given  by  law  to 
any  religious  establishments,  or  modes  of  wor- 
ship; (4)  nor  shall  any  money  be  drawn  from 
the  treasury  for  the  benefit  of  religious  soci- 
eties, or  religious  or  theological  seminaries.** 
§  18,  art.  1. 

The  decisions  of  courts  in  States  having  no 
such  constitutional  proliiliition,  of  course,  can 
have  no  applicf^ticn  to  the  case  at  bar.  The 
question  thus  presented  is  not  one  of  sectarian 
predilection,  nor  of  religious  belief,  nor  of  theo- 
logical conception,  nor  of  sentiment,  but  one 
of  fundamental  law.  It  Is  no  part  of  the  duty 
of  this  court  to  make  or  unmake,  but  simply 
to  construe,  this  provision  of  the  Constitution. 
All  questions  or  political  and  governmental 
ethics— all  qtiestions  of  policy, — ^must  be  re- 
garded as  having  been  fully  considered  by  the 
convention  which  framed,  and  conclusively 
determined  by  the  people  who  adopted,  the 
Constitution  more  than  forty  years  ago.  The 
oath  of  every  official  in  the  State  is  to  support 
that  Constitution  as  It  is,  and  not  as  it  might 
have  been.  Wieeonein  Cent,  R,  Co.  v.  Taylor 
Co.  52  Wis.  68;  I^ke  Co.  y.  RoUine,  180  U.  a 
672  [8-2  L.  ed.  10631. 

That  oath  is  to  be  kept  sacred,  with  strict 
integrity  of  purpose,  and  without  any  sectarian, 
religious  or  political  l)ias  or  equivocation.  In 
considering  the  meaning  of  the  section  of  the 
Constitution  quoted,  we  are  to  remember  that 
canon  of  construction  adverted  to  by  my  asso- 
ciate, and  aptly  expressed  by  Mnrshnll,  uh,  J., 
in  these  words:  "Although  the  spirit  of  an  in- 
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■trament,  especially  of  a  Constitution,  is  to 
be  respected  not  less  than  ifs  letter,  yet  the 
spirit  is  to  be  collected  chiefly  from  its  ^vord9. 
It  would  be  dangerous  in  the  extreme  to  infer 
from  extrinsic  circumstances  that  a  case  for 
"wbicb  the  words  of  an  in^^trument  expressly 
provide  shall  be  exempted  from  its  operation. 
Biurae9  ▼.  Cfrtnonim/iieid,  17  U.  &  4  Wheat 
202  [4  L.  ed.  55G]. 

Similar  expressions  have  come  to  us  from 
the  same  court  within  a  year.  "If  the  words 
convey  a  definite  meaning  which  iovolves  no 
absurdity,  nor  any  contrMdiction  of  other  parts 
of  the  instrument,  then  that  meaning  apparent 
on  the  face  of  the  instrument  must  be  accepted, 
and  neither  the  courts  nor  the  Legislature  have 
the  right  to  add  to  it  or  take  from  it."  Lake 
Co.  v.  RoUim,  130  U.  S.  670  [82  L.  ed.  1062]. 

The  first  and  third  clauses  of  the  section  of 
the  Constitution  quoted  are  similar  in  their 
scope  and  may  therefore  be  considered  to- 
gether.   They  read: 

•*(1)  The  right  of  every  man  to  worship  Al- 
mighty God  acconliog  to  the  dictates  of  his 
own  conscience  shall  never  be  infringed;  .  .  . 
(8)  nor  shall  any  control  of,  or  interference 
with,  the  rights  of  conscience  be  permitted,  or 
any  preference  be  given  by  law  to  any  religious 
establishment,  or  modes  of  worship.'' 

This  language  is  quite  similar  to  and  may 
have  been  taken  in  part  from  the  Constitution 
of  Pennsylvania,  as  well  as  other  States.  In 
commenting  upon  a  similar  clause  in  the  Penn- 
•ylvania  Constitution,  in  the  celebrated  Oirard 
Wiil  Cane,  Mr.  Justice  Story,  speaking  for  the 
whole  couit,  observed:  "Language  more  com- 
prehensive for  the  complete  protection  of  every 
variety  of  religious  opii< ion  could  scarcely  be 
used;  and  it  must  have  been  intended  to  extend 
equally  to  all  sects,  whether  they  believed  in 
Christianity  or  not.and  whether  they  were  Jews 
or  infldelR.  Boihat  we  are  comptUed  to  ad- 
mit that  although  ChriRtianity  be  a  part  of  the 
common  law  of  the  State,  yet  it  is  so  in  this 
qualified  sense  that  its  divine  origin  and  truth 
are  admitted,  and  therefore  it  is  not  to  be  ma- 
liciously and  openly  reviled  and  blasphemed 
against,  to  the  annoyance  of  believers  or  the 
injury  of  the  public.  Such  was  the  doctrine  of 
the  Supreme  Court  of  Pennsylvania  in  Upde- 
graph  v.  am.  11  Serg.  &  R  ^^^^VidalY.Qi- 
tard,  48  U.  S.  2  How.  198  [11  L.  ed.  284]. 

In  commenting  upon  a  similar  clause  in  the 
Ohio  Constitution,  Mr.  Jvstice  Thurman, 
speaking  for  the  whole  court,  said:  "We 
sometimes  hear  it  said  that  all  religions  are  tol- 
erated in  Ohio;  but  the  expression  b  not  strictly 
accurate;  much  lesH  accurate  is  it  to  say  that 
one  religion  is  a  part  of  our  law,  and  all  others 
only  tolerated.  It  is  not  by  mere  toleration 
that  every  individual  here  is  protected  in  his 
belief  or  disbelief.  He  reposes,  not  upon  the 
leniency  of  government,  or  the  liberality  of  any 
class  or*  sect  of  men,  but  upon  his  natural,  in- 
defeasible rights  of  conscience,  which  in  the 
language  of  the  Constitution  are  beyond  the 
control  or  interference  of  anv  human  author- 
ity."   Biotm  V.  liidiarda,  2  Ohio  St.  800. 

In  considering  the  two  clauses  quoted  from 
our  Constitution,  we  are  to  bear  in  mind  the 
genera]  proposition,  conceded  by  all,  that  our 
State  Constitution  is  not  a  grant,  but  a  limita- 
tion of  powers.  Slate  v.  Foreei  Co,  74  Wis,  616. 

7  L.  R.  A. 


Viewed  in  this  light,  and  it  will  readily  be 
perceived  that  these  clauses  operate  as  a  per 
petual  bar  to  the  State,  and  each  of  the  three 
departments  of  the  state  government,  and  every 
agency  thereof,  fromtlie  infringement,  control 
or  interference  with  the  individual  rights  of 
every  person,  as  indicated  therein,  or  the  giv- 
ing of  any  preference  by  law  to  any  religious 
sect  or  mode  of  worship.  They  presuppose 
the  voluntary  exercise  of  such  rights  by  any 
person,  or  body  of  persons,  who  may  desire, 
and  by  Implication  guarantee  protection  in  the 
freedom  of  such  exercise.  We  neither  have 
nor  can  have  in  this  State,  under  our  present 
Constitution,  any  statutes  of  toleration,  nor  of 
union  directly  or  indirectly  between  church 
and  state,  for  the  simple  reason  that  the  Con- 
stitution forbids  all  such  preferences  and  guar- 
antees all  such  rights.  But  the  exercise  of 
such  rights  by  one  person,  or  any  given  num- 
ber of  persons,  cannot  be  so  extended  as  to  in- 
terfere with  the  exercise  of  similar  rights  by 
other  persons,  nor  so  far  as  to  prevent  the  le- 
gitimate exercise  of  the  police  powers  of  the 
Slate  in  preserving  order,  securmg  good  citi- 
zenship, the  administration  of  the  law,  and  the 
Sabbath  as  a  day  of  rest.  Slansbnry  ?.  Marke, 
2  U.  S.  2  Dull.  213  [1 L.  ed.  353];  Com.  v.  Wolf, 
8  Serg.  &  R.  48;  Com.  v.  Lesher,  17  Serg.  &  R. 
155;  McGatriek  v.  Wason,  4  Ohio  St.  5J6;  ^'- 
mon  V.  Gratz,  2  Penr.  &  W.  412,  23  Am.  Dec. 
33;  Shaver  v.  State,  10  Ark.  259;  Ferriter  v. 
Tyler,  48  Vt  469;  State  v.  Judge  of  Section 
••y|.,"  89  La.  Ann.  132. 

Such  statutes  come  within  no  constitutional 
prohibition  and  are  founded  upon  an  impreg- 
nable basis.  The  two  clauses  mentioned  rec- 
ognize the  existence  of  different  religious  es- 
tablishments or  sects,  and  different  modes  of 
worship,  but  they  do  not  have  so  directs  bear- 
ing upon  the  question  he^  presented  as  the 
second  and  fourth  clauses,  which  will  now  be 
cooiflU^rcd.  The  second  clause  of  the  section 
quoted  is  to  the  effect  that  no  man  shall  *'be 
compelled  to  attend,  erect  or  support  any  place 
of  worship,  or  to  maintain  any  ministry,  against 
his  consent."  1st  lie  staled  reading  of  the  Bible 
'  in  the  public  schools,  asatext  book,  "worship" 
within  the  meaning  of  this  clause?  As  indi- 
cated in  the  clauses  already  considered,  the 
word  **  worship"  as  here  used,  includes  any  and 
every  mode  of  worshiping  Almighty  Qod. 
Webster  has  defined  it  as:  ''The  act  of  pairing 
divine  honors  to  the  Supreme  Being;  reliiiious 
reverence  and  homage;  adoration  paid  to  God, 
or  a  bein^  viewed  as  Qod.  .  .  .  'Tlie  worship 
of  God  IS  an  eminent  part  of  religion,  and 
prayer  is  a  chief  part  of  religious  wor- 
ship.' " 

Worcester  defines  it  as:  "8.  Adoration;  a 
religious  act  of  reverence;  honor  paid  to  the 
Supreme  Being,  or  by  heathen  nations  to  their 
deities.  Worship  consists  in  the  performance 
of  all  those  external  acts,  and  the  observance 
of  all  those  rights  and  ceremonies,  in  whicli 
men  engage  with  the  professed  and  sole  view 
of  honoring  God.  .  .  .  They  Join  their  vocal 
worship  to  the  choir  of  creatures  wanting  voice. 
...  4.  Honor;  respect;  civil  deference." 

The  Imperial  defines  it  as:  "4.  Chiefly  and 
eminently  the  act  of  paying  divine  honors  to  the 
Supreme  Being;  or  the  reverence  and  homa^ 
paid  to  im  Hin  religioua  exerciseSyOonsisting  m 
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ftdoration,  confession,  prayer,  thanksgiving  and 
the  like," 

The  Bible  Dictionary  declares,  that  the"  wor- 
ship of  God,  both  apintiial  and  visible,  private 
and  public,  by  individuals,  families  and  com- 
munities ...  is  abundantly  commanded  in 
bis  word.** 

In  theology,  we  are  told,  that,  "the  honor 
which  is  due  iu  a  peculiar  sense  to  GU>d  con- 
sists supremely  in  religious  worship;  in  making 
him  the  object  of  our  supreme  aifeciion;  and 
rendering  to  him  our  supreme  obedience."  1 
D Wight,  Theol.  555. 

Certainly  the  reading  of  the  Holy  Scriptures, 
as  the  eternal  word  of  Qod,  in  obedience  to  the 
often  repeated  injunction  therein  contained, 
whether  by  the  inuividua]  in  private,  or  in  tlie 
family,  or  in  the  public  assembly,  is  an  essen- 
tial part  of  divine  worship.  Every  sermon  is 
based  \x[X)u  some  text  of  Scripture.  Most 
prayers  are  preceded  by  the  reading  of  some 
passage  of  Scripture,  as  an  intelligent  ^uide  to 
the  thcmghts  of  the  worshiper  or  worshipers. 
The  Sctn  on  on  the  Mount  contains  the  prayer 
taught  by  the  blessed  Lord.  Is  it  possible  fur 
any  genuine  believer  in  the  Christian  religion 
to  read  or  listen  to  the  reading  of  that  sermon, 
and  especially  that  piayer,  without  being  tilled 
with  a  holy  sense  of  hooDr,  reverence,  adora- 
tion and  homaue  to  Almighty  God,  which  is 
the  very  essence  of  worship? 

We  must  hold  thai  the  stated  reading  of  the 
Bible  in  the  public  schools,  as  a  text-book,  may 
be  "worship"  within  the  meaning  of  the  clause 
of  the  Constitution  under  consideration.  If, 
then,  such  reading  of  the  Bible  is  worship,  can 
there  be  any  doubt  but  what  the  school-room 
in  which  it  is  so  statedly  read  is  a  **place  of 
worship,"  within  the  meaning  of  the  same 
clause  of  the  Constitution?  Counsel  seem  to 
argue  that  such  plapeuf  worshipshould  be  con- 
fined to  some  chuich  edidce,  or  place  where 
the  meml)ers  of  a  church  stitedly  worship. 
Some  of  the  eai  lier  Constitutions  having  similar 
clauses,  used  tlie  words  ''building"  and 
"church."  Maniftstly  the  words,  "place  of 
worship,"  were  advisedly  used,  as  applicable 
to  any  "place"  or  structure  where  worship  is 
statedly  held,  and  which  the  citizen  is  "com- 
pelled loaliend/'or  the  taxpayers  are  compelled 
"to  erect  or  suitporU  "  The  mere  fact  thai  only 
a  small  fraction  of  tlie  sciiool  hours  is  devoted 
to  such  viorship  in  no  way  juslitiessuch  use  as 
against  an  objecting  ta\pa\er.  If  the  right  be 
conceded,  then  the  lengih  of  time  so  devoted 
becomes  a  matter  of  discretion,  if  such  right 
does  not  exist,  then  any  length  of  time,  how- 
ever short,  is  forhiuden.  The  relators,  as  tax- 
payers of  the  district,  were  compelled  to  aid  in 
the  erection  of  the  school  building  in  question, 
and  also  to  aid  in  the  suppoit  of  the  school 
maintained  therein.  S.  &,  B.  Ann.  Siai.  §^4o0, 
480(a). 

Being  thus  compelled  to  aid  in  such  erection 
and  support,  they  have  a  legal  right  to  object 
to  its  being  used  as  a  "place  of  worship."  In 
fact  it  has  been  held  that  it  can  l)e  devoted  to 
no  other  use  as  against  an  objecting  taxpayer. 
School  Dutrict  AS.  8  v.  Arnold,  21  Wis.  0r,8. 

In  that  case  a  temperance  society  obtained 
perndssion  from  a  majority  of  the  eleciors 
present  at  a  school  meeiing.  duly  called,  to 
hold  its  meetings  in  the  school-house.  But  it 
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was  held  that  such  electors  had  no  authority  to 
thus  divert  ita  use.  The  present  chief  justice^ 
speaking  for  the  court,  among  other  thines 
said:  "The  statute  has  not  given  the  boara, 
nor  the  electors  of  the  district,  any  authoritv  to 
permit  a  school  house  to  be  used  for  meetinm 
of  the  Sons  of  Temperance,  or  anything  of  the 
kind.  So  tne  action  of  the  electors  of  the  dis- 
trict .  .  .  was  wholly  unauthorized,  and  fur- 
nished no  defense  to  the  action."  To  the  same 
effect  are:  Spencer  v.  Joint  School  Dist,  15 
Kan.  259,  22  Am.  Rep.  2ft8;  Dorton  v.  Heam, 
67  Mo.  801;  Schofifld  v.  Ei(jhth  School  Dist.  27 
Conn.  499.  and  Weir  v.  Daif,  85  Ohio  St.  148. 

There  are  cases  of  a  contrarv  import,  but  it 
is  very  certain  that,  as  against  an  objecting  tax- 
payer, such  school-house  cannot  be  devoted  to 
a  use  expressly  forbidden  by  the  Constitution 
of  the  State — as  for  instance  as  a  place  of  wor> 
ship. 

There  is  another  feature  of  the  clause  we  are 
considering  which  requires  attention.  Under 
our  statutps,  the  children  of  the  relators,  be- 
tween certain  ages,  were  bound  to  ai  tend  some 
public  or  private  school  for  a  certain  period  of 
each  year.  S.  &  B.  Ann,  Stat.  ^  iSOa  (chap.  121, 
Laws  1879,  chap.  2U8,  Laws  1882.  chap.  78, 
Laws  1887),  superseded  by  S.  <&  B.  Ann.  Slat. 
§  4896  (chap.  619,  Laws  1889). 

In  the  case  of  a  poor  man  incapable  of  eda- 
cating  his  children  at  private  expeni^e,  they  aro 
"compelled  to  attend"  such  school  without  the 
conacni  of  themselves  or  their  parents,  notwith- 
standing it  is.  in  a  limite<l  seuse,  a  place  of 
worship;  and  in  the  case  of  men  of  propeitj^, 
it  micht  impose  an  unauthorized  burden.  This, 
as  we  understand,  is  prohibited  by  the  clause 
of  the  Constitution  we  are  considering. 

The  fourth  clause  of  the  section  of  the  Con- 
stitution quoted,  declares,  in  effect,  that  no 
money  shall  "be  drawn  from  the  treasury,  for 
the  benefit  of  religious  societies,  or  religious  or 
theological  seminaries."  As  argued  by  the 
learned  counsel  for  the  School  Board,  the  word 
"treasury"  in  this  clause,  probably  refers  .to 
the  state  treasury.  But  we  are  to  remember 
that  the  school  in  question  rec(Mvcs  annually 
from  the  state  treasury  iis  proportionate  share, 
not  only  of  the  school-fnuil  income  ($  554, 
Rev.  Stat.,  §8, chap.  124,  Laws,  18:55,  chap.  277, 
Laws,  1887),  but  al^o  of  the  one  mill  tax. 
^  lOTOa,  S.  &  B.  Ann.  Stat,  (chap.  287,  Laws 
1885). 

The  question  thus  recurs,  whether  the  monej 
thus  drawn  from  the  state  lieastiry  for  the 
maintenance  and  support  of  the  school  in 
question  is  for  the  benetit  of  a  religious  semi- 
nary within  the  meaning  of  this  clause  of  the 
Constitution.  A  seminary,  is  define<l  by  Web- 
ster, as  a  "place  of  training;  institution  of  edn- 
cation:  a  school,  academy,  college  or  university, 
in  which  young  persons  are  instructed  in  the 
several  branchesof  learning  which  may  qualify 
them  for  their  future eniployments."  It  mani* 
festly  includes  institutions  o(  learning  or  edu* 
cation  of  different  grades.  But  a  leligious 
seminary  of  any  one  grade  is  just  asetlcctually 
lorbidilen  as  a  religious  .'«entinary  of  any  higher 
or  other  grade.  The  thing  that  is  piohibited 
is  the  drawing  of  any  money  from  the  slate 
liejisury  for  the  benefit  of  anv  reliuriou.s  schooL 
If  the  stated  readiue  of  the  Lible  in  the  school* 
as  a  text-book  is  not  only,  in  ailiuited  sense. 
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woTsliip,  but  also  iDstraction,  as  it  manifestly 
is,  then  there  is  no  escape  Ironi  the  codcIusiod 
that  it  is  reliinuus  iiistructioD;  aud  hence  the 
money  so  drawn  from  the  state  treasury  was 
for  the  bcnelit  of  a  religious  school  wilhm  the 
meaning  of  tliis  clause  of  the  Constitution. 
The  Consliiurions  of  MassHchuscits,  New 
Hnm|)shire  and  some  other  States  ditTer  so 
widely  from  ours  as  to  make  the  adjudications 
in  those  States  almost  \^  holly  inapplicable  to 
the  question  here  presented.  It  is  conceded 
that  no  decision  has  been  found,  under  consti- 
tutional provisions  like  ours,  squarely  sustain- 
ini^  the  ruling  of  the  learned  trial  court.  Some 
thinp  have  been  said  in  some  of  the  cases 
cited,  aiislti^  under  somcwhal  similar  constitu- 
tional provisions,  that  may  seem  to  support  it. 
Amoni;  these  aie:  Douohoe  v.  Uic/iards,  88 
Me.  879.  61  Am.  Dec  2.')6;  Ferriter  v.  Tyf^, 
48  VU  444;  Moore  v.  Monroe,  64  Iowa,  867; 
Millard  V.  Boatd  of  Education^  121  III.  297,  8 
West.  Kep.  872. 

The  main  case,  lar^i^Iy  involving  other  con- 
dderations,  is  based,  in  part  upon  decisions  un- 
der Constitutions  widely  differing  from  ours, 
and  was  decided  under  a  Constitution  contain- 
ing mme  of  the  provisions  upon  which  espi'cial 
stress  in  here  laiu.  The  same  is  partiHlly  true 
of  the  Vermont  case.  The  same  is  true  in  a 
limited  sense  of  the  Iowa  and  Tilinois  cases;  and 
in  neillier  of  which  is  any  adjudication  cited. 
The  following  cases  seen  to  be  in  harmony 
with  the  cuuchisions  we  have  reached:  State 
▼.  BaUoek,  16  Nev.  878;  Gincnnati  Board  of 
EJueatum  v.  Minor,  28  Ohio  St.  211;  t4ate  v. 
WMU,  82  lud.  278.  42  Am.  Rep.  496;  ^^^peneer 
T.  Jffint  tchoolDiet,  Durtatt  v.  Uearn,  BehafUld 
▼.  Eighth  School  Diet,  and  l^eir  v.  Day,  eupra. 

They  are,  moreover,  in  harmony  with  prior 
deciKions  of  this  court  Morrow  v.  Wood,  85 
Wis.  69;  Sc/io*jI  Diet,  No,  8  v.  AmolJ,  eupra. 

In  the  Nevada  case  the  deci4on  was  adverse 
to  the  use  of  the  Catholic  Bible. 

We  deem  it  unnecessary  to  enter  upon  an  ex- 
tended analysis  of  the  numerous  adjudications 
cited,  since  the  constitutional  provisions  here 
involved  rest  upon  us  with  an  imperative  com- 
mand. The  ummimous  result  of  our  delibera- 
tions is  as  directed  by  Mr,  Juetke  Lyon. 
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Orion*  J. .  concurring: 

I  moht  fully  and  coniially  concur  in  the  de- 
cision, and  in  \he  oymiouB  ot  Jueticee  Lyon  and 
Cassodav,  in  this  aise. 

It  is  not  nce<iful  that  any  other  opinion  should 
be  wrilifu,  but  I  thought  it  proper  to  state 
briefly  some  of  the  n-asons  which  have  induced 
such  concurrence  in  tie  decision. 

"The  right  of  every  man  to  worship  Al- 
mighty God  according  to  the  dictates  of  his 
own  conscience  shall  never  be  infringed;  nor 
shall  any  man  be  compelled  to  attend,  eret-t  or 
support  any  place  of  worship,  .  .  .  nor  shnll  \ 
any  control  or  interference  with  the  rights  of 
conscience  be  permitted  or  any  preference  he 
given  by  law  to  any  religious  establishments  or 
modes  of  worship."    Const,  art.  1,  ^  18. 

"No  religiouA  test  shall  ever  be  required  as  a 
•qualidcaiiou  for  any  office  of  public  trust,  un- 
der the  State,  aud  no  person  shall  be  rendered 
incompetent  to  give  evidence  in  any  court  of 
law  or  eouiiy,  in  consequence  of  his  opinions 
•on  the  subject  of  religion."    Const,  art.  1,  §  19. 
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"The  interest  of  'the  school  fund/  ami  all 
other  revenues  derived  from  the  school  lands, 
shall  be  exclusively  applied  ...  to  thesupiiort 
and  maintenance  of  common  schools  in  each 
school  district,"  etc.    Art.  10,  ^  2,  subd.  1. 

'The  Legislature  shall  provide  by  law  for 
the  establishment  of  district  schools  which  shall 
be  as  nearly  unifoim  as  praelicable;  and  such 
schools  shall  be  free,  and  without  charge  for 
tuition,  to  all  children  between  the  ages  of  four 
and  twenty  years;  and  nosectaiiuu  instruction 
shall  be  allowed  therein."    Art.  10.  §  8. 

"Each  town  and  city  shall  be  required  to  raise 
by  tax  annually,  for  the  support  of  common 
schools  therein,  a  sum  not  less,"  etc  Art.  10. 
§4. 

"Provision  shall  be  made  by  law  for  the 
distribution  of  the  income  of  the  school  fund 
among  the  several  towns  and  cities  of  the 
State,  for  the  support  of  common  schools  there* 
in,"  etc.    Art.  10,  $5  6. 

These  provisions  of  the  Constitution  are  cited 
tojrether  to  show  how  completely  this  State,  as 
a  civil  government,  and  all  itscivil  institutions, 
are  divorced  from  all  possible  connection  or  al- 
liance with  any  and  all  religions,  religious  wor- 
ship, religious  establishmeursorm(xles  of  wor- 
ship, and  with  everything  of  a  religious  char- 
acter or  appertaining  to  religion.  And  to  show 
how  completely  all  are  proiected  in  their  relig- 
ion and  rights  of  oonscieace,  aud  that  no  one 
shall  ever  be  taxed  or  compelled  to  support  any 
religion  or  place  of  worship,  or  to  attend  upon 
the  same,  and  more  especially  to  show  that  our 
common  schools,  as  one  of  the  institutiona  of 
the  Stale  created  bv  the  Constitution,  stand,  in 
all  these  respects,  like  any  other  insititution  of 
the  Slate,  completely  excluded  from  all  possible 
oonner-tion  or  alliance  with  religion,  or  religious 
worship,  or  with  anything  of  a  religious  char- 
acter, and  guarded  by  the  consutuUonal  prohi- 
biiion,  that  ''no  sectarian  instruction  shall  be 
allowed  therein."  They  show  «lso  that  the 
common  schools  are  free  to  all  alike,  to  all  na- 
tionalities, to  all  sects  of  religion,  to  all  ranks 
of  society,  and  to  all  complexions.  For  these 
equal  privileges  and  rights  of  instruction  in 
them,  all  are  taxed  equally  and  proi>orlioua(e]y. 
The  constitutional  name,  "common  schools," 
expresses  their  equality  and  uuiversal  patron- 
age and  support  Common  schools  are  not 
common  as  being  low  in  character  or  grade,  but 
common  to  all  alike,  to  ever}' body  and  to  all 
sects,  or  denominations  of  religion,  but  without 
bringing  religion  into  them.  The  common 
schools,  like  all  the  other  institutions  of  the 
State,  are  protected  by  the  Constitution  from 
all  *'  control  or  interference  with  the  rights  of 
conscitnce,"  and  from  all  preferences  given  by 
law  to  any  religious  establish meuls  or  modes  of 
worship.  As  the  State  can  have  nothing  to  do 
with  religion,  except  to  protect  everyone  in  the 
enjoyment  of  his  own,  so  the  common  schools 
can  have  nothing  to  do  with  reli;^ion  in  any 
respect  whatever.  They  are  as  completely  sec- 
ular as  any  of  the  oiher  instituiions  of  the 
State,  in  which  all  the  people,  alike,  have  equal 
riehti  and  privileges.  1  he  people  cannot  be 
taxed  for  religion  in  schools,  moie  than  any- 
where else.  Ki'ligious instruction,  in  the  com- 
mon schools,  is  clearly  prohibited  by  these 
general  clauses  of  the  Cunstilulion,  as  religious 
mstruction  or  worship  in  any  other  department 
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of  tlie  State,  fupported  by  the  reyenues  derived 
from  taxation.  The  clause,  that,  "noiectaiiaD 
iostructioD  shall  be  allowed  therein,"  was  in- 
serted ex  indiistria  to  exclude  everything  per- 
taining to  religion.  They  are  called  by  tiioae 
who  wish  to  have  not  only  reli^on,  but  their 
own  religion,  taught  therein,  ''Godless 
schools."  Thaj  are  Godless  and  tbe  educa- 
tional department  of  the  government  is  Godless 
in  the  same  sense  that  the  executive,  legislative 
and  administrative  departments  are  Godless. 
80  long  as  our  Constitution  remains  as  it  is,  no 
one's  religion  can  be  taught  in  our  common 
schools.  By  religion,  I  mean  religion  as  a  sys- 
tem, not  religion  in  the  sense  of  natural  law. 
Religion  in  the  latter  sense  is  the  f^ource  of  all 
law  and  government,  justice  and  truth.  Helig- 
ion,  as  a  system  of  belief,  cannot  be  taught 
without  offense  to  those  wbo  have  their  own 
peculiar  views  of  religion, any  more  than  it  can 
be  without  oITense  to  tbe  dmerent  sects  of  re- 
ligion. How  can  religion,  in  this  sense,  be 
taught  in  the  common  schools  without  taxing 
tbe  people  for  or  on  account  of  it.  The  only 
object,  purpose  or  use  for  Uixation  by  law  in 
this  State  must  be  exclusively  secular.  There 
Is  no  euch  source  and  cause  of  strife,  quarrel, 
fights,  malignant  opposition,  persecution  and 
war,  and  all  evil  in  the  State,  as  religion.  Let 
it  once  eule*''  into  our  civil  affairs,  our  govern- 
ment would  soon  be  destroyed.  Let  it  once 
enter  inltj  our  common  schools,  they  would  be 
destroyed.  Those  who  made  our  C(»nstiluUon 
saw  this,  and  used  the  most  apt  and  compre- 
.hensive  language  in  it,  to  prevent  such  a  catas- 
trophe. It  is  said,  if  reading  the  Protestant 
version  of  the  Bible  in  school  is  offensive  to 
the  parents  of  some  of  the  scholars,  and  antag- 
onistic to  their  own  religions  views,  their  chil- 
dren can  retire.  They  ought  not  to  be  com- 
pelled to  go  out  of  the  school  for  such  a  reason, 
for  one  moment.  The  suggestion  itself  con- 
cedes the  whole  argument.  That  version  of  the 
Bible  is  hostile  to  the  belief  of  many  who  are 
taxed  to  support  the  common  schools,  and  who 
have  equal  rights  and  privileges  in  them.  It  is 
a  source  of  religious  and  sectarian  strife.  That 
is  enough.  It  violates  the  letter  and  spirit  of 
the  Constitution.  No  Stale  Constitution  ever 
existed  that  so  completely  excludes  and  pre- 
cludes the  possibility  of  religious  strife  in  the 
civil  affairs  of  the  State,  and  yet  so  fully  pro- 
tects all  alike  in  the  enjoyment  of  their  own  re- 


ligion. All  sects  and  denominat  tons  may  teack 
the  people  their  own  doctrines  in  all  proper 
places.  Our  Constitution  protects  all,  and  fa- 
vors none.  But  they  must  keep  out  of  the 
common  schools  and  civil  affairs.  It  requires 
but  little  argume  it  to  prove  that  tbe  Protestant 
version  of  the  BiMe,  or  any  other  version  of  the 
Bible,  is  the  source  of  religious  strife  and  op- 
position, and  opposed  to  the  religious  belief  of 
many  of  our  people.  It  is  a  sectarian  book. 
The  Protestants  were  a  very  small  sect  in  relig- 
ion at  one  time,  and  they  are  a  sect  yet,  to  the 
great  Catholic  Church  against  whose  usagea 
they  protested,  and  so  is  their  version  of  the 
Bible  sectarian,  aa  against  the  Catholic  versioik 
of  it. 

The  common  pchool  is  one  of  the  most  indis- 
pensable, useful  and  valuable  ci\il  institutiona 
this  Stale  has.  It  is  democratic,  and  free  to  all 
alike,  in  perfect  equality,  where  all  the  children 
of  our  people  stand  on  a  common  plntform,  and 
may  enjoy  the  benefits  of  an  equal  and  common 
education.  An  enemy  to  our  common  schools 
is  an  enemj  to  our  state  government.  It  is  the 
same  hostility  that  would  cause  anv  religious 
denomination,  that  had  acquired  the  ascend* 
ency  over  all  others,  to  remodel  our  Constitu- 
tion, and  change  our  government  and  all  of  its 
institutions,  so  as  to  make  them  favoral)le  only 
to  itself,  and  exclude  all  others  from  their  ben- 
efits and  protection.  In  such  an  event,  relig- 
ious and  sectarian  instruction  will  be  given  in 
all  schools.  Religion  needs  no  support  from 
tbe  .State.  It  is  stronirer  and  much  purer 
without  it.  This  case  is  important  and  timely* 
It  brings  before  the  courts  a  case  of  the  plaus- 
ible, insidious  and  apparently  innocent  en- 
trance of  religion  into  our  civil  affairs,  and  of 
an  assault  upon  the  most  valuable  provisions  of 
tbe  Constitution.  Those  provisions  should  be 
pondere<l  and  heeded  by  all  of  our  people,  of  all 
nationalities  and  of  all  denominations  of  relig- 
ion, who  desire  the  perpetuity,  aud  value  the 
blessings  of  our  free  ^vernment.  That  such 
is  their  meaning  and  interpretation  no  one  can 
doubt,  and  it  requires  no  citation  of  authorities 
to  show.  It  is  religion  and  sectarian  instruc- 
tion that  are  excluded  by  them.  Morality  and 
good  conduct  may  be  inculcated  in  the  common 
schools,  and  should  be. 

The  connection  of  church  and  state. corrupts 
religion,  and  makes  the  state  despotic 
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,.    VIRGINIA  MIDLAND  R.  CO.,  Plff.  in 

Err., 
e. 

George  WASHINGTON,  Jr. 
A  railroad  company  that  has  leased  Its 


for  injuries  loflloted  hy  tbe  lessee  oonpaoy  upon 
its  own  agent  or  servant  in  openting  the  road. 

(March.  1890.) 

ERROR  to  the  Circuit  Court  of  Alexandria 
City  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  accion  to  recover  damages  for 

i,  ««M«« vw««  ^^^.t'-.u,  «»—« MMm^    .„„  personal  injuries  received  by  plaintitT  while  an 

road  under  due  authority  of  law  is  not  liable '  employ^  01  the  lessee  of  defendant's  road  and 


MOTB.— I/essor  railroad,  not  liaUe  for  injuries  rs- 
tultingfrom  negliocnce  vf  its  lessee. 

It  has  been  held  in  Texas  that  a  railroad  company 
oannot,  without  statutory  authority,  lease  its  road 
to  another  so  as  to  absolve  itself  from  its  duties  to 
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the  public ;  and  when  such  lease  Is  made  the  lessor 
will  be  litible  for  injury  to  a  passeni^r  resultius 
frem  negligence  of  the  leasee.  International  ft  O. 
N.  B.  Go.  V.  Underwood,  67  Tex.  680;  East  Line  1^ 
B.  JL  R.  Co.  ▼.  Rushing,  99  Tex.  808. 


1890. 


YiRozNiA  MiDLAino  R.  Go.  Y.  Wabhikgton. 


Ml^ 


•Ue^red  to  have  resulted  from  the  negligence  of 
•Qcb  lesseS's  servants.    Rereraed, 

The  rase  sutncxeully  appears  in  the  opinion. 

Mr,  William  H.  Payne*  for  plaintiff  in 
error: 

.  Tbere  are  some  dicta  tending  to  the  opinion 
that  the  lessor  is  not  released  from  liability  for 
Injuries,  but  those  are  cases  where  there  was 
no  authority  given  to  lease  (Roper  v.  MeWhor- 
ter,  77  Va.  219);  where  the  surrender  of  auton- 
omy was  voluntary  and  a  fraud  ( Washington^ 
A.  &  Q,  R,  Co.  V.  Brown,  84  U.  S.  17  Wall.  446 
81  L.  ed.  675),  to  escape  a  condition  in  its 
charter.  But  where  the  Legislature  had  au- 
thorized tlie  act,  responsibility  ceases. 

Pierce,  Uaiiioiids,  2b8  and  note. 

Where  a  couipany  had  been  duly  leased  by 
competent  aulh<»rity,  the  lessee  is  responsible 
solely  for  torts  committed  by  it. 

See  Ate/u'wn,  T,  d  8,  F.  R,  Co.  ▼.  Crugen 
(Kan.)  15  Am.  &  Eng.  K.  R.  Cas.  516;  Patter- 
son, Railway  Acct.  Law,  §§  130, 131;  Freeman 
▼.  Minneapolis  <ft  8t,  L.  R.  Co.  28  Minn.  443, 
7  Am.  &£ng.  R.  R.  Cas.  410-418. 

The  true  oistincllon  is  as  to  liability  arising 
oat  of  law  and  duties  to  the  public  exacted  by 
public  policj^  (which  they  cannot  shirk),  and 
fiability  for  injuries  to  those  whom  they  em- 
ploy aud  contract  with  to  enable  them  to  dis- 
charge their  public  duties. 

Nugent  v.  Boston,  C,  A  M,  R,  Co,  6  New 
£ng.  Rep.  870,  80  Me.  62;  Georgia  R,  &  Bkg. 
Co.  y.  Friddell,  70  Gu.  489;  Singleton  v.  JSouthr 
^gestem  R.  Go,  70  Ga.  .464. 

Messrs,  Qeorge  A.  Mnshbach'and  J.  K. 
M.  Norton,  for  defendant  in  error: 

Plaintiff  can  sue  either  lessor  or  lessee  or 
both,  jointly  or  separately. 

Ohio  d  M.  R.  Co.  V.  Dunbar,  20  HL  623,  71 
Am.  Dec.  291. 

Though  the  charter  or  the  Act  of  the  Legis- 
lature gives  a  railroad  company  authority  to 
make  a  lease  of  its  nnid,  the  lessor  can  be  sued 
for  all  torts  of  the  lessee,  unless  it  is  expressly 
exempted  from  liability  in  the  Act.  Unless 
fbe  lessor  is  thus  exempted,  the  lessee  Is  mere- 
ly its  agent,  and  the  lessor  is  liable  therefor  as 
iully  as  if  they  had  been  done  by  the  lessor. 

TJtomas  v.  West  Jersey  R,Co.\(i\  U.  S.  71  (25 
L.  ed.  9*0);  Oiegon  R,  cl  AVro.  Co,  v.  Oiegoniftn 
R.  C<*.  130  U.  8. 1  (32  L.  ed.  887);  lialsley  v.  8t, 
Louis,  A.  &  T.  B.  H.  CV?.  6  West.  Rep.  469.  119 
111.  18,  25  Am.  &  Eng.  R.  R.  Cas.  497;  York  dt 
M.  L.  R.  Co,  V.  WinafiS,  58  U.  8. 17  How.  39  (15 
L.  ed.  80);  Washington,  A.  dt  O.  R.  Co.  v.  Brown, 
84  U.  S.  17  Wall.  446  (21  L.  ed.  075);  1  Redfleld, 
Railways,  5th  ed.  chap.  22,  §  1,  p.  616;  Chestnut- 
iDoodv.  hood,  68  111.  182;  6«.  Clair  Co,  Tump. 
Co.  V.  IkopU,  82  111.  174;  Sedgwick,  Stat,  and 
Const.  L.  888;  Green's  Bi ice,  UUra  Vires,  62: 
Ohio  d  M.  R.  Co.  V.  Dun/Ktr,  20  111.  628. 71  Am. 
Dec.  201;  Fontfiine  v.  Southern  Pae.  R.  Co.  54 
Cal.  645, 1  Am.  &  Eng.  R.  R.  Cas.  159;  Jilinois 
R.  Co.  V.  Hnncgan,  21  111.  646;  Chicago  db  R. 
C.  R.  Cb.v.  Whipple,  22  111.105;  Peoria  db  R.I.R. 
Co.  y.  Lane,  88  111.  448;  Wabash,  St.  L.  dh  P. 


R.  Co.  ▼.  Peyton,  106  Rl.  684;  Lnnghyw.  Boston 
dh  M.  R.  Co.  10  Gray.  108;  Freeman  ▼.  Minne- 
apolis  dSt.  L.  R.  Co.  28  Minn.  443, 7  Am.  & 
Eng.  R  R.  Cas.  410;  ALboU  v.  Johnstown  R. 
Co.  80  N.  Y.  27;  Naglee  ▼.  Alexandria  dt  F.  R. 
Co.  88  Va.  707;  Helson  ▼.  Vermont  dh  0.  R.  Co. 
26  Vt  721. 

Fanntleroyt  J;  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  aludgment  of  the 
Circuit  Court  of  Alexandria  (Hity,  rendered  on 
the  26th  day  of  September.  1888,  in  an  action 
of  trespass  on  the  case  brought  in  said  court  by 
the  appellee,  George  Washington,  Jr..  plain- 
tiff, against  the  Virginia  Midland  Railway 
Company,  defendant. 

The  declaration  claims  $80,000  damages  for 
injuries  alleged  to  have  b^n  intlicted  upon  the 
plaintiff,  George  Washin^on.  Jr.,  while  he 
was  serving  the  said  Virginia  Midland  Railway 
Company  as  a  fireman  upon  one  of  its  freight 
trains,  by  the  negligence  of  the  servant  of  the 
said  Company,  which,  on  the  2'3d  day  of  Au- 
gust, 188^,  in  Orange  County.  Virginia,  caused 
the  train  upon  which  the  appellee  was  so  em- 
ployed at  the  time  as  fireman,  as  aforesaid,  to 
collide  with  the  passenger  train  of  the  said 
Company,  marked  on  the  schedule  as  No.  53. 

Boon  after  the  institution  of  this  suit  in  the 
Circuit  Court  of  Alexandria  City  the  said 
Washington  brought  a  like  suit  for  the  same 
causf  of  action,  and  for  the  same  amount,  $30,- 
000  damages,  in  Oran^  County,  where  the  ac- 
cident occurred,  against  the  Richmond  and 
Danville  Railroad  Company,  which  suit  is  now 
pending  in  the  circuit  court  of  said  county. 

There  was  a  demurrer  to  the  whole  declara- 
tion, and  especially  to  each  count  thereof. 
The  Circuit  Court  of  Alexandria  City  overruled 
the  demurrer,  and  compelled  the  defendant  to 
go  to  trial.  In  the  progress  of  the  trial  the  de- 
fendant objected  to  the  introduction  of  the  tes- 
timony of  the  plaintiff  until  a  foundation  was 
laid,  ana  then  moved  to  exclude  it,  upon  the 
ground  of  total  irrelevancy  to  the  case  alleged 
in  the  declaration,  it  not  only  failing  utterly  to 
prove  the  alleged  relation  of  the  plaintiff, 
Washington,  to  the  defendant,  Virginia  Mid- 
land Railway  Company,  as  its  employ^  at  the 
time  and  place  of  the  accident,  and  that  the 
said  accident  or  injury  was  caused,  done  or 
occasioned  by  the  said  defendant  Company, 
l)ut  distinctly  and  absolutely  proving  that  the 
said  plaintiff  was  in  the  employment  of  the 
Richmond  &  Danville  Railroad  Company,  then 
and  there,  as  fireman  upon  a  train  of  the  said 
company,  and  that  the  injury  was  done  b^  the 
said  train  being  collided  with  another  tram  of 
the  said  company,  under  the  management,  con- 
trol and  conduct  of  another  servant  oremploy6 
of  the  said  Richmond  <&  Danville  Railroad 
Company — ^viz.,  the  conductor  on  the  said  pas- 
senger tiain  No.  58. 

But  the  court  overruled  the  motion  to  exclude 
the  said  testimony,  and  not  only  permitted  it 


6o  the  lessor  company  wos  held  responsible  to  a 
passenirer  on  a  train  of  the  lessee  who  was  improp- 
erly expelled  by  a  servant  of  the  lessee.  In  Wash- 
iDgtoD,  A.  ft  G.  B.  Oo.  V.  firown^  M  U.  S.  17  Wall.  446 
CiSl  L.  ed.  075;. 

But  the  servant  of  a  railway  company  operatinff 
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under  a  lease  from  another  company,  made  with- 
out authority  of  law,  cannot  recover  aKainst  the 
lessor  for  injuries  sustained  by  the  nefrliirence  of 
his  employer  or  of  its  offloen  or  atrents.  East  Line 
&  B.  £L  B.  Co.  y.  Culberson,  8  L.  B.  A.  667,  T8  Tex. 
87ft. 
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to  ICO  to  the  jury,  but  instructed  tbem  that  "tlie 
defeodant  could  not,  by  the  lease  sliown  in  evi- 
dence, exonpiate  itself  from  the  duties  and  lia- 
bilities imposed  upon  it  by  law,  and  ibat  it  was 
the  duty  of  the  jury  to  consider  the  evidence 
before  them  as  though  the  said  motion  (to  ex- 
clude) had  not  been  made."  To  which  ruling 
of  the  court  the  defendant  excepted. 
Upon  this  evidence,  and  this  instruction,  the 

Jury. rendered  a  verdict  for  $10,000  damages 
or  the  pluintiH,  which  verdict  the  defendant 
moved  the  court  to  set  aside;  but  the  court 
overruled  the  motion,  and  entered  judgment 
upon  the  venlict.  To  this  action  of  the  court 
the  defendant  excepted,  and  the  case  comes  up 
to  this  court  upon  the  three  bills  of  exceptions 
to  the  said  rulings  of  the  court. 

The  exceptions  may  be  all  grouped,  as  the 
demurrer  to  the  declaration,  the  motion  to  ex- 
clude the  testimony  of  the  plaintiff,  and  the 
Instruction  f?iven  by  the  court  to  the  jury,  all 
present  the  que^ttion  for  this  court  to  decide — 
viz.,  the  liability  of  the  defendant,  Virginia 
Midland  Rtiilwa^  Company,  to  respond  in 
damages  to  the  suit  of  the  plaintiff,  Washington, 
for  injuries  inflicted  on  him  while  he  was  an 
employe  of  the  Richmond  &  Danville  Railroad 
Company,  by  the  neglii^ence  of  the  conductor 
of  another  train  of  the  said  Richmond  &  Dan- 
ville Company,  which  company  had  leased  the 
said  Virginia  Midland  Railway,  by  virtue  and 
authority  of  an  express  Act  of  the  General  As- 
sembly of  Vircinia,  for  ninety-nine  years,  and 
was  in  the  exclusive  and  absolute  operation, 
possession,  management  and  control  of  the 
same  when  its  own  emp1oy6,  Washington,  a 
fireman  upon  one  of  its  own  freight  trains,  was 
run  into  and  injured  by  another  train  of  its 
own,  under  the  conduct  of  another  employe 
of  its  own — the  conductor  of  its  passenger  train 
No.  53— without  the  knowledge  or  complicity 
of  the  Virginia  Midland  Railway  Company,  de- 
fendant, who,  by  (iolemn  Act  of  the  Legisla- 
ture, had  censed  to  exist,  so  far  as  operating  its 
road,  and  who  had  given  up  its  road  before  this 
appellee  was  employed  by  the  Richmond  & 
Danville  Railroad  Company,  and  who  owned 
and  operatbd  no  trains,  employed  no  servants, 
and  hatl  no  knowledge  of,  contract  or  affinity 
with,  the  plaintiff  whatever,  at  any  time  or  in 
anv  way. 

\Ve  are  of  opinion  that  the  circuit  court  erred 
in  not  excluding  the  evidence,  after  it  mani- 
festly failed  to  prove  the  case  set  out  by  the 
declaration  airainst  the  defendant,  and  did,  as 
mai>ifestly,  show  an  entire  disparity  between 
the  allegata  and  the  probata;  and  it  aggravatc<i 
the  error,  to  the  prejudice  of  the  defendant,  by 
its  iiistrurtion,  which,  without  defining  what 
were  the  * 'duties  and  lihbiliJes"  which  the  de- 
fendant (/Onip^juiy  could  not  escape  hy  the  lease 
in  evidence,  virtually  told  the  jury  that  one  of 
the  **(luties  and  litibilities"  to  the  public  of  the 
Virainia  Midland  Railway  Company  is  to  pay 
danuiges  to  the  employ  6s  and  servants  of  the 
Richmond  &  Danville  Rtiilrood  Company  who 
are  hurt  by  the  ne^^ligenoe  of  the  Richmond  & 
Danville  I^ailroad  Company,  provided  the  ac- 
cident occurred  on  the  road  bed  of  the  lessor, 
Virginia  Midland  Company.  The  court  erred 
in  refusing  to  set  a>ide  the  verdict  It  is  estalv 
lishe<l  Ix'yond  question  or  controversy,  by  the 
evidence  of  the  appellee,  and  by  the  pleadiDgs 
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in  the  record,  that  the  appellee,  Washington, 
was  not  in  the  employment  of  the  VirLdnia 
Midland  Railway  Company,  which  had,  before 
Washington  eniercd  the  service  of  the  Rich- 
mond &  Danville  Railroad  Company,  by  solemn 
and  formal  lease,  for  a  term  of  ninety-nino 
years  (as  it  was  duly  authorized  to  do  by  Acts 
of  General  Assembly  of  Virginia,  passed  Febru- 
ary 16,  1866,  and  July  11,  187U),  surrendered 
and  transferred  the  sole  and  exclusive  use, 
management,  possession  and  control  of  itself 
and  of  everything  pertaining  to  its  autonomy, 
rights,  powers  and  duties  (except  only  so  much 
as  to  keep  itself  alive)  to  the  Richmond  &  Dan- 
ville Railroad  Company,  of  which  stud  lease 
and  transfer  notice  was  eiven  in  the  most  pub- 
lic manner,  by  the  authorities  of  the  Virginia 
Midland  I^ilway  Company,  that  they  had  ab- 
dicated, and  by  the  Richmond  &  Danville  Rail- 
road Company  that  they  had  acquired  and 
assumed,  control  of  the  Virginia  Midland  Rail- 
way, and  the  pay-rolls  and  vouchers  running 
through  the  whole  period  of  Washington's  em- 
ployment, all  signed  by  him  and  ail  paid  bj 
the  Richmond  &  Danville  Uailroad  Company, 
show  conclusively  that  Washington  knew  of 
the  change  of  ownership  and  management,  and 
knew  whose  "servant  he  was  to  oi)ey."  lie 
had  contracted  with  the  Richmond  <&  Danville 
Company,  was  in  its  service  when  he  was 
hurt,  and  he  was  injured  by  the  negligence  of 
the  conductor  in  the  employ  of  the  said  com- 
pany. These  facts  arc  all  proved  in  the  rec> 
ord,  and  there  is  no  qucsiion  of  the  fact  of  negr 
ligence,  and  of  the  severe  injuries  intiicted  on 
the  plaintiff,  Washington,  nor  of  his  right  to 
recover  damages  for  the  wrong  and  injury:  but 
it  is  contended  by  the  plaintilf,  and  was  held 
by  the  circuit  court,  that,  in  spite  of  the  lease, 
the  contract  relation  of  master  and  servant  be- 
tween appellee,  Washington,  and  the  Rich- 
mond &  Danville  Railroad  Company,  and  of 
the  neeligence  of  that  company;  by  whom  and 
whose  conductor  he  was  injured,  the  defend? 
ant,  Virginia  Midland  Railwav  Company,  ia 
liable  to  the  suit  of  the  plaintiff,  Washington* 
for  injuries  received  in  the  service  of  the  lessee, 
Richmond  &  Danville  Railroad  Company,  and 
which  were  caused  by  the  negligence  of  thai 
company. 

A  corporation  exists  and  acts  towards  the 
public  through  and  by  its  agents  and  agencies, 
but  there  is  a  discrimination  between  its  duties, 
obi Ign I  ions  and  liabilities  to  the  public,  as  such, 
andlta  duties  and  responsibilities  to  its  own 
necessary  employes,  to  whom  it  stands  in  the  re- 
lation of  master  and  servant  by  contract  of  em- 
ployment, which  may,  or  may  not«  implicate  the 
ri^lLor  hazard  of  theemploy  ment.  That  question 
obtains  l)et  ween  Washington  and  the  Richmond 
&  Danville  Railroad  Company,  in  whoseservice 
and  by  whose  servant  he  was  injured.  His  case 
against  the  defendant  is  not  within  the  reason 
or  the  rule  of  the  numerous  cases  decided  bj 
this  and  other  courts,  involvin.i^  the  policy  and 
law*  of  the  duty  and  responsibility  of  railwaj 
carriers  to  the  passenger  puhlic,  nnr  even  the 
duty  and  measure  of  redress  due  for  injuries  in- 
flicted by  the  negligence  of  tneir  own  servants 
upon  those  whom  they  employ  and  contract 
with  to  enable  them  to  disehnrue  their  public 
duties.  But  tlie  decision  of  the  Circuit  Court 
of  Alexandria  City,  under  review,  is  that  the 
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lessor,  Yir^Dia  MidlaDd  Railway  CompaDv,  is 
liable  to  be  sued  and  mulcted  in  damages  by 
tbe  employ^  of  the  lessee,  Ricbmond  &  Dan- 
ville Riiiliond  Company,  for  injuries  caused  in 
tbe  service  of  that  company  to  iisown  employes 
by  tbe  negligence  or  mulfca»iance  of  tbe  lessee 
company'8  own  servantj).  non  obstante,  tbe  Act 
of  tbe  General  Assembly  of  Virginia  auiboriz- 
ing  tbe  lease  of  its  road  and  tbe  transfer  of  all 
its  rigbts  and  powers,  and  tbe  actual  lease  or 
transfer  tbereof  in  puriuanoe  of  tbe  said  legis- 
lative authority  given  and  enacted  by  tbe  same 
grantor  of  its  charter,  and  in  as  public  a  law, 
and  as  much  in  the  interests  of  tbe  public,  as 
tbe  charter  itself. 

It  iscouleiuJed,  however,  by  tbe  appellee,  and 
was  so  decided  by  the  court,  that,  as  the  Act  of 
tbe  Geneial  As>embly  autborizinf!  the  Ricb- 
mond &  Danville  Company  to  acquire,  "by 
lease  or  otherwise,"  of  tbe  Virginia  Midland 
Railway  "its  franchises  and  property,  and  to 
hold,  use  and  enjoy  the  same  in  like  manner  as 
tbe  proi>er  fmnchipcs  and  propeity  of  tbe 
Richmond  &  Danville  Riiilroad  Company  are 
held,  used  and  enjoyed,"  does  not.  expressly 
and  in  terms,  rrnut  a  positive  exemption  from 
tbe  liabilities  imposed  upon  it  by  law  under  its 
charter,  tbe  lease  and  transfer  of  its  road  for 
ninety-nine  y&irs  to  the  absolute  and  entire  and 
exclusive  use,  conduct  and  control  of  the  Ricb- 
mond &  Danville  Railroad  Company  does  not 
operate  in  law  to  idieve  it  from  liability— cot 
to  tbe  passenger  public,  or  even  to  its  own  serv- 
imts  and  for  its  own  ne^'ligt-nce,  but  to  the 
working  agencies  empl()3'ed  by  the  Richmond 
&  Danville  Railroad  in  operalingand  discharg- 
ing its  own  duties  to  the  public,  and  for  tbe 
negligence  and  wroni;-doing  of  tlie  Richmond 
&  Dacville  Company's  own  servants. 

This  construction  is  nut  tenable  in  law  or 
reason,  snd  is  not  warranted  by  the  broad  scope, 
comprebenMve  language  and  obvious  intend- 
ment of  the  Act  of  the  General  Assembly,  nor 
by  the  act  of  the  parties  to  tbe  lease.  **  The 
lease  of  a  railroad,,  under  due  authority  of 
law,  effects  a  transfer  of  rigbts  and  liabilities  in 
its  management,  so  that  tbe  corporation  owning 
tbe  railroad  is  discharged  from  responsibiliiv 
for  the  IcFsce's  torts."  Pierce,  Railroads,  28^, 
and  note,  citing:  Mahoneft  v.  Atlantic  dh  St,  L, 
R.  R.  Co.  08  Me.  68;  Ditchett  v.  Spvyten  Duy 
til  A  P.  M.  U.  Co.  67  N.  Y.  425,  6  Hun,  165; 
Norton  v.  Wisfrall,  26  Barb.  618. 

"Statutes  imposing  police  and  other  duties 
and  liabilities  on  railroad  companies  are  usually 
construed  to  app!y  to  companies  and  persons 
who  are  in  posM^^ssion,.  under  contiacts  with  or 
by  pel  mission  of  the  company  owning  the  rail- 
road."   Pierce.  Railroads,  283,  3•^. 

"A  railway  cannot,  without  express  statutory 
authority,  devest  it^^elf  of  its  fianchise,  or  dele- 
gate to  others  tbe  performance  of  that  duty 
which  the  Le^rislature  has  imposed  upon  it. 
*'0n  the  other  hand,  where  a  railway,  under 
due  authority  of  law,  has  h  ased  its  Hne  to  an- 
other railway,  tbe  lessor  railway  is  not  liable 
for  torts  committed  by  the  les&ee  railway  in  the 
opeiation  of   the  line.    Yet  in  iknyUtwn  v, 
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SauthiDestern  R  Go.  70  Ga.  464,  where  a  lease 
had  been  authorized  by  statute,  the  lessor  rail- 
way was  held  liable  to  a  rassengcr  who  wa.s  in- 
jured by  tbe  neeli^rent  operation  of  a  train  by 
the  servants  of  the  lessee  railway,  upon  tbe 
ground  that  the  Statute  authorizins?  the  lease 
did  not,  in  terms,  exempt  the  lessor  railway 
from  liability,  but  this  ca»e  is  certainly  in  con- 
flict with  tbe  currentof  authority."  Patterson, 
Rpilway  Acct.  Law.  §55  130,  131. 

In  the  case  of  Mahoney  v.  Allan  tie  dk  St.  L, 
R  R  Ckf  63  Me.  68.  it  was  decided  that  the 
lessee  company,  for  the  purposes  of  the  lease, 
became,  pro  hae  vice,  tbe  owner  of  the  mad, 
and  that,  while  the  lessee  operates  tbe  road  un- 
der its  lease,  the  lessor  is  not  liable,  under  its 
charter  or  the  statutes  of  the  State,  for  an  injury 
sustained  thereon  by  a  passenger,  caused  by 
the  wrongful  acts  of  the  agents  or  servants  of 
tbe  lessee  towards  him;  nor  is  there,  in  such 
case,  any  privity,  either  of  contract  or  by  im- 

f>lication  of  law,  between  the  passenp:er  and  tbe 
essor  as  common  cairierof  passengers  by  which 
it  is  rendered  liable  for  such  an  injury.  The 
remedy  of  the  passenger  for  an  injury  thus 
caused  is  against  the  lessee,  who  bad  the  ex- 
clusive use,  care,  direction  and  (ontrol  of  the 
road,  and  with  whom  alone  the  passenger  con- 
tracted. See  the  case  of  Qeorqia  It  dt  Bkg, 
Go.  V.  Friddell,  79  Gii.  489;  Nugent  v.  Boston, 
G.  dk  M.  R.  Co.  5  New  Eug.  Rep.  865,  80  Me. 
62-72. 

All  the  cases  cited  and  relied  on  by  the  ap- 
pellee to  support  his  suit  against  the  Virginia 
Midland  Railway  Company  for  da  masses  for  ia- 
jiiries  inflicted  by  the  Richmond  &  Danville 
Railroad  Company  upon  Washington,  its  own 
contract  servant  and  auent,  in  tbe  operation  of 
a  road  which  was  exclasively  its  own  road,  un- 
der a  lease  for  ninety-nine  years,  by  s^pccial 
legislative  consent,  given  in  a  special  Act  of  the 
General  Assembly  of  Virdnia.  of  as  much 
public  importance  and  as  high  a  sanction  as  tbe 
original  charter  of  the  lessor  company,  are  in- 
applicable to  tbe  facts  of  this  case,  which  take 
ii  wholly  out  of  the  purview  and  the  policy  of 
the  law  which  holds  niilrond  companies  to  the 
stiici  and  inexorable  duties  which  they  owe  to 
tbe  public,  and  to  their  own  servants  withal: 
but  not  one  of  them  involved  tbe  question  of 
liability  of  a  lessor  company  to  an  employ^  of 
tbe  lessee  company,  for  injuries  inflicted  by  the 
lessee  company  upon  its  own  agent  or  servant 
in  its  own  operations. 

There  is  a  proper  suit  of  the  appellee  pending 
in  I  he  Circuit  Court  of  Oninge  County — the 
scene  of  the  accident— against  tbe  Ricbmond 
&  Danville  Railroad  Company,  in  whose  serv- 
ice alone  Washinj^ton  was.  and  by  whose  con- 
ductor be  was  injured,  and  in  that  suit  tbe 
question  of  gross  negligence,  the  extent  of  bis 
injuries  and  tbe  just  measure  of  his  redress 
must  be  adjudged.  The  \eidict  in  this  suit 
must  be  set  aside  and  tbe  cause  dism*ac;ef1. 

There  is  error  in  the  mdgment  of  the  Circuit 
Court  of  Alexandria  City,  as  shown  by  thia 
record,  and  it  must  be  revei'sed  and  annulled. 

ReveneiL 
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PEOPLE  of  the  State  of  CallforniiL  es  r^l. 
Ben  MORGAN.  Appt., 

V, 

R.  T.  HAYNE  et  al,  Resptt. 

(....OaL....) 

1.  An  Act  proTidln^r  fbr  the  appoint- 
ment  by  the  supreme  court  of  fsom- 
missioiiers  ^to  assist"  *Md  the  perf ormaDce  of 
\itB  duties**  ^'under  such  rules  and  regulations  as 
said  court  may  adopt**  !■  not  In  Wolation  of  the 
Oonstltution. 

8*  Commissioners  "to  assist**  a  isonrt 
do  not  usurp  Judicial  flinctlons  or  ex- 
ercise any  Judicial  power  by  taking  such  tran- 
florlpts  and  brfefk  as  the  oourt  Ehnll  assign  to 
them*  and  reporting  the  result  of  their  ezamina^ 
tlon  thereof,  with  opinions  and  suggestions 
merely  for  the  oonsideration  of  the  oourt  ^aa  to 
the  proper  disposition  of  tbe  oases. 

8.  The  possibility  that  the  court  may 
be  unduly  Influenced  by  the  reports  and 
opinions  of  oommissluners  appointed  to  assist  it 
does  not  affect  the  question  of  the  oonstltution^ 
allty  of  the  Act  providing  for  their  appointment 
when  it  is  shown  that  they  are  not  usurping  Ju- 
dicial power. 

(February  8, 1B80.) 

APPEAL  by  relator  from  a  judgment  of  the 
{Superior  Court  for  tbe  City  and  County  of 
San  FranciACo  in  favor  of  defendants,  and  from 
an  order  denying  a  motion  for  new  trial  in  a 
proceeding  to  test  the  right  of  defendants  to 
exercise  judicial  powers  as  alleged  in  ibe  capac- 
ity of  Supreme  Court  Commissioners.  Af- 
firmed, 

Tbe  case  sufflciently  appears  in  the  opinion. 

Jlir.  George  A.  Johnson,  Atty-Oen,, 
with  Mr,  Ben  Mor^^an,  in  propria  persona, 
for  relator. 

Afenr9.  Samuel  M,  Wilson  and  John 
Garber,  for  respondents: 

That  commissioners  are  not  judges  and  may 
lawfully  be  appointed  to  assist  in  the  delermi 
nation  of  causes,  see 

JanewiUe  Cotton  Mfg,  Co.  ▼.  l^ord,  55  Wis. 
900;  OHnstead  v.  liuckUy,  82  Miss.  148; 
Ex  parte  Gray,  Bailey,  Eq.  77;  Carson  v. 
Bmith,  6  Minn.  78;  PhilUp*s  App.  68  Pa. 
180;  Stewart  v.  Turner,  8  Edw.  Ch.  458; 
Dunlap  V.  Kennedy,  10  Bush,  689;  IJarda  v. 
Burton,  70  III.  509;  Toung  r.  Ledrick,  14  Kan. 
100;  Vhited  States  v.  Berry,  2  McCtary,  58, 
Middleton  ▼.  Bankers  dh  M.  Tel,  <Jo,  82  Fed. 
Rep.  524. 

Fox*  J„  delivered  the  opinion  of  the  court: 
This  cnse  comes  to  us  on  appeal  from  tbe 
Superior  Court  of  tbe  City  and  County  of  San 
Francisco.  It  is  one  of  such  commanding 
public  impoitance,  involving,  as  it  does,  tbe 
course  of  procedure  in,  and  validity  of,  many 
of  tbe  judgments  rendered  by  this  court,  that 
upon  motion  it  lias  been  advanced  on  tbe  cal 
endar,  and  is  given  precedence  in  tbe  order  of 
determination.  It  is  a  proceeding  sgainst  tbe 
defendants,  R.  Y.  Hayne,  H.  S.  Foote,  I.  S. 
Belcher,  J.  A.  Gibeon  and  P.  Van  Clief,  tbe 
commissioners  of  this  court,  to  inquire  "by 
what  authority  ihey  claim  to  exerciae  any  ju- 
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dicial  powers  within  the  Slate  of  rallfomia^ 
and  particularly  of  considering  and  determin- 
ing on  ses  on  appeal  to  tbe  supreme  court  of 
said  State." 

Tbe  complaint  charges:  (1)  that  the  defend- 
ants are  exercising  tbe  oflice  of  jndees  of  tbe- 
Supreme  Court  of  tbe  State  of  California,  and 
as  such  claim  the  right  to  and  do  pass  upon 
cases  appealed  from  tbe  superior  courts  of  tbe- 
State  to  the  supreme  court,  and  decide  tbe 
same  by  virtue  of  their  appointment  as  supreme 
court  commissioners;  (2)  that  tbe  Act  of  tbe 
Legislature  creating  tbe  commission,  approved 
March  12,  1885,  and  tbe  Acts  amendatory  of 
and  supplementary  thereto,  are  contraiy  to  the 
provisions  of  article  6,  ^§  1-4,  of  the  'Consti- 
tution of  the  State  of  California,  and  are  nuU 
and  void;  (8)  that  the  only  authority  of  the 
defendants  to  consider  and  pass  upon  appeals 
to  tbe  supreme  court  is  by  virtue  of  their  ap> 
pointment  as  commissioners,  and  tbe  authority 
conferred  under  and  by  virtue  of  said  Acts; 
(4)  that  they  and  each  of  them  are  usurping 
tbe  ofQce  of  supreme  judge  of  tbe  State  oi 
California,  and  exercismg  tbe  judicial  power* 
of  the  State,  vested  solely  in  tbe  supreme 
court  by  tbe  (Constitution*  and  laws  of  the 
State;  and  (5)  that  their  only  claim  so  to  do  is* 
by  viitue  of  their  ai)pointment  under  the  Acts- 
of  the  Logif^lature  aforesaid. 

The  defendants  answer,  denying  that  tbev 
or  either  of  them  claim,  or  have  ever  claimed,, 
or  that  they  or  either  of  them  have  ever  exer* 
cised,  or  are  now  exercising,  the  olBce  of  judges* 
of  the  supreme  court;  that  they  or  either  of 
them,  as  such  or  otherwise,  claim  the  right  to 
or  do  pass,  or  have  ever  passed,  upon  cases,  or 
any  case,  appealed  from  tbe  supenor  court  to 
said  supreme  court,  or  to  decide,  or  have  de- 
cided, tbe  same,  by  virtue  of  their  appoint* 
ment  as  supreme  court  commissioners  or  other 
wise;  deny  that  they  or  either  of  them  claim^ 
or  have  ever  claimed,  the  right  or  authority  to 
hear  or  determine  causes,  or  any  cause,  on  ap- 
peal from  tbe  superior  court  to  the  supreme 
court;  deny  that  they  or  either  of  them  do 
claim,  or  have  ever  claimed,  tbe  right  to  exer- 
cise any  judicial  power  within  tbe  IStatc;  and 
deny  that  they  or  either  of  them  are  or  ever 
have  been  usurpimr  the  ollice  of  Bupreme 
judge  of  tbe  State  o?  California,  or  exercising- 
any  judicial  office  or  function  whatever.  They 
further  aver  that  they  are  commissioners  ap- 
pointed under  tbe  Act  of  tbe  Legislature  ap- 
proved February  15,  1889,  to  provide  for  tha- 
appointment  by  tbe  supreme  court  of  five  com- 
missioners, to  be  known  as  "commissionera  of 
the  supreme  court,"  etc,  and  that  the  only 
work  which  they  or  either  of  them  perform^ 
or  claim  the  right  to  perform,  or  have  ever 
performed,  or  claimed  tbe  right  to  perform,  by 
virtue  of  their  ap|>ointment  or  otlierwise,  con- 
sists in  the  preliminary  examination  of  tbe 
records  and  briefs  in  cases  rcferre<i  to  them  by 
the  supreme  court,  or  the  justices  thereof,  and 
of  the  autboriiiea  cited  in  such  briefs,  and  in 
the  making  to  the  court,  and  the  justices 
thereof,  of  written  suggestions  and  opiniona 
of  the  defendants,  or  some  of  them,  as  to  the- 
proper  disposition  of  said  causes,  so  referred 
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t«fl  aforesaid,  for  the  oonsfderation  of  the  said 
court  and  justices  in  tlie  determiDation  and  dis- 
position of  said  causes  by  said  court  and  the 
justices  thereof;  ibat  said  suizgestions  and 
•opinions  have  no  force  or  effect  whatever  as 
judgments  or  decisions,  nor  are  they  filed  or 
recorded  as  sucli;  (hat  neither  of  the  defend- 
ants or  any  of  tliem  ever  enter  or  direct  any 
judisment  or  decision  whatever  in  any  cnse 
ipebatpver,  or  ever  have  entered  or  caused  to  bo 
«ntered  any  jiidprment,  order  or  decisiun  what- 
ever, in  any  case  whatever,  or  ever  claimed  the 
right  80  to  do;  that  neither  they  nor  any  of 
them  do  perform  or  exercise,  or  ever  have  per- 
formed or  exercised,  anv  other  function  than 
as  above  stated.  They  further  deny  that  they 
or  either  of  them  hold  or  claim  to  hold  their 
positions  as  such  commissioners  under  the  said 
Act  of  March  12, 1885,  or  any  Act  amendatory 
thereof  or  supplementary  thereto. 

On  the  issues  thus  framed  trial  was  had,  re- 
•ralting  in  a  judgment  in  favor  of  the  defend- 
ants, and  dismiaMing  the  action.  Motion  for  a 
new  trial  was  made,  and  heard  upon  a  state- 
ment of  the  case,  and  denied,  when  plaintiff 
appealed  from  the  judgment,  and  from  the  or- 
der denying  the  motion  for  new  trial. 

Upon  the  record,  and  as  the  case  is  presented 
in  tbis  court,  there  are  but  two  questions  for 
consideration:  (1)  Is  the  Art  under  which  it  is 
•conceded  that  these  defendants  were  ap- 
pointed—the Act  entitled  "An  Act  to  Proviae 
for  the  Appointment  by  the  Supreme  Court  of 
Five  Commissioners,  to  be  Known  as  'Com- 
missioners of  the  Supreme  Court/  and  ti->  Ap- 
point a  Secretnrv  Tlierefor,  to  Kelieve  Said 
CJonrt  from  the  Ovei  burdened  Condition  of 
its  Calendar,  and  to  Provide  for  the  Com  pen- 
-sation  of  Said  Commissioners  and  Secretary, 
and    to    Appropriate  Money    therefor,"   ap- 

E roved  February  15,  1889  (Stat.  1889,  p.  18)— 
I  conflict  with  the  Constitution?  (2)  Are  the 
defendants  usurping  powers  not  conferred  by 
the  Act? 

1.  The  first  section  of  the  Act  is  the  only 
one  which  needs  to  be  considered  in  the  dis- 
cussion of  either  of  these  questions.'  It  reads 
as  follows:  "Section  1.  The  Supreme  Court 
cf  the  State  of  California  shall  immediately, 
upon  the  expiration  of  the  term  of  office  of 
the  present  supreme  court  commissioners,  ap- 
point five  persons,  of  leiral  learning  and  per- 
gonal worth,  as  commissioners  of  said  court. 
It  shall  be  the  duty  of  said  commissioners, 
under  such  rules  and  regulations  as  said  court 
may  adopt,  to  assist  in  the  performance  of  its 
duties,  and  in  the  disposition  of  the  numerous 
causes  now  pending  in  said  court  undetermined. 
The  said  commissioners  shall  bold  office  for 
the  term  of  four  years  from  and  after  their  ap- 
pointment, during  which  time  they  shall  not 
engage  in  the  practice  of  the  law.  They  shall 
each  receive  a  salary  equal  to  the  salary  of  a 
judge  of  said  court,  payable  at  the  same  time 
and  in  the  same  manner.  Before  entering 
upon  the  discharge  of  their  duties  they  shall 
each  take  an  oath  to  support  the  Constitution 
of  the  United  States  and  the  Constitution  of 
the  State  of  California,  and  to  faithfully  dis- 
char^  the  duties  of  the  office  of  commissioner 
of  the  supreme  court  to  the  best  of  their  abil- 
ity. The  said  court  shall  have  power  to  re- 
move any  and  all  members  of  said  commission 
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at  any  time,  by  an  order  entered  on  the  min- 
utes of  said  court,  and  all  vacancies  in  said 
commission  shall  be  filled  in  like  mnnner/' 

This  section  contains  all  that  there  is  in  the 
entire  Act  on  the  subject  of  the  powers  or  di^ 
ties  of  the  commissioners.  Everv  presump- 
tion is.  as  is  the  rase  with  all  leaislative  enact- 
ments, in  favor  of  the  constitutionality  of  the 
provision.  It  was  enacted  by  a  senate  and 
Assembly,  every  member  of  which  was  sworn 
to  support  the  Constitution,  and  is  presumed 
to  have  passed  his  judgment  to  the  effect  that 
it  is  not  in  conflict  with  tiiat  Instrument.  It 
was  approved  by  the  Chief  Executive,  who 
was  under  like  obli^tion,  and  whose  judg« 
meut  is  usually  exercised  with  even  more  de- 
liberation than  can  be  bad  in  the  hurry  and 
confusion  often  attending  upon  the  action  of 
leprisla live  bodies.  Tlte  judgment  of  these  two 
great  departments  of  the  government  is  not  to 
be  lightly  disregarded  or  turned  aside.  Yet  it 
is  the  province  of  the  Judirial  Department  to 
finally  determine  the  question  of  the  constitu- 
tionality of  this  or  any  other  st^itute  law,  when- 
ever a  litigant  shall  challens^  the  judgment  of 
the  other  departments,  and  appeal  to  this  for 
that  final  determination.  It  is  also  the  dut^  of 
the  Judicial  Department,  of  its  own  motion, 
to  pass  upon  and  determine  this  question  for 
itself,  whenever  ii  is  called  upon  to  act,  in  the 
exercise  of  its  own  jurisdiction,  under  a  stat> 
ute  like  the  one  under  consideration.  Thia 
court  was  so  called  upon  to  Act  when,  on  the 
13th  day  of  May.  18S9,  it  appointed  these  com- 
missioners, under  and  in  conft)rmity  ^^itb  the 
provisions  of  said  Act  of  February  15,  1889. 
By  the  very  act  of  appointment  it,  byne(*e8sarj 
implication,  if  not  by  direct  ruline,  held  the 
Act  to  be  a  valid  law  under  the  Constitution; 
and  this  holding  wa-<  not  without  direct  prece- 
dent, even  in  this  State  and  under  the  present 
Constitution.  Under  a  similar  Act,  approved 
March  12,  1885,  this  court  as  then  constituted 
appointed  a  commission  for  a  like  purpose,  and 
with  like  |K>wer8,  consisting  of  three  members, 
and  by  such  appointment  recopnizrd  the  Act 
as  a  valid  law  under  the  Constitution.  From 
that  time  until  the  creation  of  the  present 
board,  under  the  Act  of  1889,  the  commission- 
ers so  appointed  exercised  all  the  functions 
that  are  authorized  to  be  exercised,  or  are  in 
fact  exercised,  by  these  defendants  under  the 
said  Act  of  1889.  That  commission  and  the 
present  one  have,  unchallenged,  assisted  the 
court  in  the  examination  and  preparation  for 
decision  of  over  a  thousand. cases,  wherein  the 
judgments  were  coram  nonjndice,  if  it  be  true, 
as  claimed  by  the  relator,  that  the  Act  author- 
izes the  commissioners  to  exercise  functions^ 
and  they  have  exercised  functions,  judicial  in 
their  character,  and  which,  by  the  Constitu- 
tion, are  conferred  alone  upon  the  justices  of 
this  court.  To  reverse  a  construction  which 
must  of  necessity  have  been  given  to  these 
statutes  before  or  at  the  time  of  the  appoint- 
ment of  these  commissioners,  and  which  baa 
been  acquiesced  in  for  so  long  a  time,  and 
thereby  produce  such  a  result  as  would  follow 
such  reversal,  is  a  thing  which  ought  not  to  be 
done  by  any  court,  unless  there  is  found  the 
gravest  necessity  for  doing  it  If  the  question 
of  the  constitutionality  of  the  Act  was  even 
doubtful,  after  such  a  lapse  of  time  and  such 
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a  practice  under  the  Act,  the  doubt  ought  to 
be  resolved  in  favor  of  ite  validity,  and  the 
case  be  left  to  rest  on  the  doctnne  of  itare  de- 
dns. 

But  to  our  minds  there  is  no  doubt  about 
tLe  validity  of  ibc  statute.  In  the  language 
of  the  court  below:  "The  Act  in  question  is 
not  o[)en  to  objection  of  a  constitutional  cbar- 
acter.  In  order  to  bring  it  into  conflict  with 
the  Constitution,  a  strained  construction  of  its 
w  rds  becomes  necessary,  as  well  as  an  utter 
disregard  of  the  natural  import  of  those  words. 
•  .  .  The  phra.<%  'assist  the  court'  must,  for  tlie 
purpose  oi  creating  a  conflict,  be  understood 
not  merely  to  fdcilitate  the  court,  which  is  the 
natural  import,— to  le^en  its  laliors, — but.  be- 
yond this,  to  assume  tlje  exercise  of,  or  a  pai^ 
ticipation  in  the  exercise  of,  the  appropriate 
function  of  the  court  to  decide  causes;  that 
the  commissioners  are  to  take  part  in  that  de- 
cision us  tlie  members  of  the  court  themselves 
take  part  in  it;  in  sliort,  it  is  neccssarv  to  say 
that  'assistance'  means  'supersession.'  Koth- 
ine  in  the  laniruage  used,  or  in  its  context,  will 
justify  any  construction  which  will  bring  the 
provisions  of  this  Act  in  relation  to  the  powers 
or  duties  of  the  commissioners  in  conflict  with 
any  provision  of  the  Constitution.  If  the 
language  emploved  was  capable  of  two  or 
more  constructions,  any  one  of  which  would 
be  in  hnrmony  with  the  Constitution,  it  would 
be  our  duty  to  give  it  that  constniction.  But, 
fortunatelv,  we  are  not  driven  to  the  selection 
of  one  of  several  passible  constructions.  There 
is  but  one  "wai ranted  by  the  natural  import 
of  the  language  employed."  One  who  attacks 
the  constitulionalitv  of  such  an  enactment 
must  not  only  overLt^me  the  strong  presumption 
in  favor  of  ita  validity,  but  he  miistshow  that, 
by  the  natural  and  nece^ry  import  of  the 
language,  it  is  clearly  in  conflict  with  thesu- 

SreViie  law.  That  has  not  been  and  cannot  be 
one  in  this  case.  Not  only  is  there  an  entire 
failure  to  confer  Judtrial  power  upon  these  com- 
missioners but  there  is  also  an  entire  absence  of 
an  attempt  to  interfere  with  the  exercise  of  the 
power  conferred  by  the  Constitution  upon  and 
oelonging  to  the  Judicial  Department^f  the 
goveniincnt.  The  Ijegislature  has  provided  for 
the  appointment  and  compensation  of  these 
commiasionors.  They  are  given  no  power  ex- 
cept to  "assist  the  court,"  uoder  such  rules  and 
regulations  as  it  may  adopt  in  the  perfornmnoe 
of  its  duties. 

The  great  burden  of  the  work  of  this  court 
is  that  which  is  necessarily  done  in  sifting  the 
causes,  to  ascertain,  from  the  mass  of  matter 
brouuht  here  in  each  case,  the  truth  and  the 
law  beariae  upon  it,  preparatory  to  the  pro- 
cesses of  adjudication  and  judgment.  To  say 
that  the  court  cannot  be  assisted  in  this  pre- 
liminary work  by  men  sworn  to  fidelity,  learned 
in  the  law,  unconnected  with  and  un'lased  in 
the  causes,  is  to  deny  us  unbiased  assistance  in 
the  very  direction  in  which  we  are  bound  to 
receive  it,  and  do  receive  it,  in  every  cause  that 
comes  before  us,  from  counsel  not  ecjually  free 
or  likely  to  give  us  unprejudi'^ed  opinions  and 
statements;  and  to  deny  us  b  ich  assistance  as 
courts  of  every  grade  have  been  accustomed, 
timeout  of  mind,  to  receive,  without  objection, 
in  this  country  and  in  England.  It  is  no  more 
unconstitutional  for  this  court  to  receive  such 
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assistance  from  commissioners  designated  bjr 
itself,  or  from  amiei  euria,  than  to  accept 
similar  assistance  from  the  statements  of  fact 
and  arguments  of  the  counsel  in  the  cause. 
As  well  might  it  be  said  that  section  206  of  the 
Code  of  Civil  Procedure,  which  provides  that 
the  secretaries  and  bailiffs  of  this  court  shall 
hold  their  otflces  at  th?  pleasure  of  the  justices, 
and  "shall  perform  such  duties  as  may  be  re- 
quired of  them  by  the  court  or  the  justice* 
thereof,"  is  unconstitutional,  and  conferred 
upon  those  officers  judicial  power.  "The 
power  to  hear  (examine)  causes,  and  report 
facts  or  conclusions  to  the  court  for  its  judg- 
ment is  not  Judicial,  within  the  meaning  of 
the  Constitution."  Slundtz  v.  MePheeten,  71^ 
Ind.  878. 

"No  action  which  is  merely  preparatory  to 
an  order  or  judgment  to  be  rendered  by  some 
different  body  can  be  properly  termed  judicial. 
.  .  .  It  is  the  inherent  authority  not  only 
to  decide,  but  to  make  binding  orders  or  judg- 
ments, which  constitutes  judicial  power;  and 
the  instrumentalities  used  to  inform  the  tribu- 
nal, whether  left  to  its  own  choice  or  fixed  by 
law,  are  merely  auxiliary  to  that  power,  and 
operate  on  persons  or  things  only  throucrh  ita 
action  and  by  virtue  of  it."  Underwood  v. 
McDuffee,  15  Mich.  861. 

The  only  case  cited  by'the  relator  in  support 
of  his  argument  against  the  constitulionalitv 
of  this  Act  is  that  of  State  v.  Noble,  decide(i 
by  the  Supreme  Court  of  Indiana,  and  reported 
in  118  Ind.  850,  4  L.  K.  A.  101.  While  this 
case,  or  that  of  any  other  state  court  of  last 
resort,  is  not  binding  as  authority  upon  this 
court,  it  would  be  strongly  persuasive,  if  the 
Act  of  the  Legislature  under  consideration  was 
not  so  unlike  our  own  as  entirely  to  defeat  the 
purpose  for  which  it  is  cited  here.  There,  as 
here,  the  Legislature  provided  fur  the  appoint- 
ment of  a  commission  to  assist  the  supreme 
court  in  the  performance  of  its  duties.  But 
there  it  provided  that  the  Legislature  should 
appoint  the  commissioners,  and  in  case  of  va- 
cancv  in  the  commission  the  same  should  be 
filled  by  appointment  made  by  the  governor,, 
thus  taking  away  from  the  judicial  department 
the  power  to  select  its  own  assistants,  and 
thrusting  upon  the  court  men  selected  by  the 
political  and  executive  departments  of  the  gov* 
ern  m en  t.  Cliief  Justice  Elliott ,  w  h o  wro te  the 
opinion,  is  widely  and  favorably  knowr,  not 
only  for  his  legal  learning  and  ability,  but  for 
the  tenacity  with  which  he  insists  upon  the 
independence  of  the  several  departments  of  the 
government,  and  resents  any  encroachment 
upon  the  powers  and  rights  of  the  judiciary. 
The  only  question  which  he  was  called  upon 
necessarily  to  decide  in  the  case  was  as  to  the 
right  of  the  Legislature  to  appoint,  or  to  pro- 
vide for  the  appointment  of,  by  any  other 
olflcer  than  the  court  itself,  commissioners  who 
should  act  as  assistants  to  the  court  in  the  per- 
formance of  its  duties.  This  question  he  dis- 
cusses ably,  and  finally  declares:  "It  cannot 
be  doubted  that  judicial  power  includes  the 
authority  to  select  persons  whose  services  may 
be  required  in  juaicial  proceedings,  or  who 
may  be  required  to  act  as  the  assistants  of  the 
judges  in  the  performance  of  their  judicial 
functions,  whether  they  be  referees,  receivers^ 
attorneys,  masters  or  commissioners.    .    .    .. 
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Ab  the  Judicial  poTver  embraced  the  authority 
to  select  'assistants  aud  miDisters*  at  the  time 
the  Constitution  was  adopted,  that  right  was 
sanctioned  and  confirmed,  for  it  was  the  power 
then  existing  that  was  so  carefully  and  fully 
Tested  in  the  courts.  It  was,  as  we  have  shown, 
a  well  known  and  fully  recognized  principle 
that  courts  should,  as  part  of  the  judicial 
power,  have  the  right  to  choose  their  own  as- 
sistants, and  the  Constitution  has  secured  and 
confirmed  that  principle  beyond  the  power  of 
the  Legislature  to  shake  it."  The  court  then  dis- 
cusses other  features  in  the  Act,  not  found  in 
our  own,  conferring  upon  the  commissioners 
cert)iin  powers  not  conferred  by  our  Act,  and 
which  in  their  nature  constitute  a  part  of  the 
Judicial  power  of  the  court;  and,  in  view  of 
these  several  features,  holds  the  Act  to  be  un- 
constitutional. But,  as  we  read  it,  there  is 
nothing  in  the  decision  to  indicate  that  the  Act 
here  under  consideration  would  have  been  held 
by  that  court  to  l>e  in  conflict  with  the  Consti- 
tution, or  that  the  Legislature  might  not  pro- 
vide for  the  court  itself  appointing  commis- 
sioners to  assist  it  or  its  justices  in  the  prelim- 
inary and  preparatory  work  necessary  to  the 
final  adjudication  and  determination  of  the 
causes  before  it. 

2.  In  the  investigation  of  the  second  question 
involved,  one  of  the  justices  of  this  court  long- 
est in  commission, — one  who  has  been  upon 
this  bench  ever  since  the  or^nization  of  the 
court  under  the  present  Constitution, — and  one 
of  the  commissioners  longest  in  service,  were 
called  and  examined  as  witnesses,  and  it  was 
agreed  that  the  other  justices  and  commission- 
ers would  testify  substantially  the  same  wa^. 
From  the  testimony  thus  elicited  it  was  dis- 
tinctly and  clearly  shown  that  the  answer  of 
the  defendants  was  and  is  true;  that  they  do 
not  usurp  the  functions  of  judges  of  this  court, 
and  do  not  exercise  any  judicial  power  what- 
ever. They  receive,  not  from  the  clerk — for 
they  have  no  communication  with  him, — but 
from  I  he  secretaries  of  the  court,  such  of  the 
transcripts  and  briefs  as  the  court  shall  have 
assigned  to  them,  and  make  a  critical  examina- 
tion of  the  transcripts,  briefs  and  of  the  au- 
thorities cited  by  counsel,  and  report  to  the 
court  the  result  of  such  examination,  with 
their  opinion  thereon,  accompanied  with  a  cita- 
tion of  the  authorities,  and  also  with  frequent 
references  to  folios  of  the  transcript,  to  aid  the 
court  in  its  investi^tions.  These  reports  and 
opinions  have  no  force  or  effect  whatever  as 
iudgroents.of  the  court,  do  not  go  to  the  clerk, 
out  through  the  secretaries  come  back  to  the 
Judfi^es,  and  they  never  reach  the  office  of  the 
cierK  of  the  court,  or  become  in  any  manner 
public,  unless,  upon  examination  b^  the  justices 
ttiemselves  of  the  record,  the  bnefs  and  the 
opinions  so  furnished  bv  the  commssioners, 
they  are  approved  and  adopted  by  a  constitu- 
tional number  of  the  justices,  and  the  judg- 
ment of  the  court  is  ordered  in  conformity 
therewith.  Many  of  these  reports  and  opinions 
are  never  approved  and  never  see  the  light. 
Others  of  them  are  used  in  part,  and  only  in 
port.  In  every  case,  when  the  judgment  is 
rendered,  it  is  the  judgment  of  the  court,  and 
not  of  the  commisbioners.  Nothing  originates 
before  these  commissioners,  and  nothing  ter- 
minates with  their  labors  or  their  opmion. 
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The  conclusions  to  which  they  arrive  are  but 
opinions  submitted  for  our  adoption,  if  we 
think  thejr  are  founded  in  reason  and  law. 
Hence  their  reports  and  opinions  are  neither 
decisions  nor  infallible  guides,  but  they  are 
serviceable  instrumentalities  to  aid  us  in  per- 
forming our  functions.  The  commissioners 
exeri  ise  no  power  proprio  vtfj'/re.  The  court 
acquires  the  jurisdiction,  and  the  court  renders 
the  judgment  upon  the  controversy.  There- 
fore the  whole  exercise  of  the  judinal  power 
is  by  the  court,  the  commissioners  acting  only 
in  an  intermediate  capacity,  as  auxiliary  to  the 
court  in  the  ascertainment  of  certain  facts  and 
law  necessary  to  its  enliL'htenment  in  giving- 
the  proper  decision  and  judgment. 

Another  objection  urged' against  this  com- 
mission is  that  the  reports  and  opinions  of  the 
commissioners  are  likely  to  or  may  have  an 
undue  influence  on  the  court,  or  the  justices 
thereof,  in  their  subsequent  consideniiion  of 
the  cases,  and  in  the  rendition  of  judgments 
thereon.  A  complete  answer  to  this,  so  far  as 
this  action  is  concerned,  is  that,  if  it  has  any 
force  as  an  objection,  it  is  not  the  fault  of  the 
Act,  but  of  the  court.  It  does  not  go  to  the 
question  of  the  constitntionaiity  of  the  law, 
nor  does  it  tend  to  show  that  the  commissioners 
are  usurping  judicial  power.  Neither  do  we 
see  any  good  reason  to  apprehend  that  a  care- 
ful and  impartial  collation  of  the  facts  and 
points  in  a  case,  with  references  to  the  tniu- 
script  for  the  verification  thereof,  made  by  men 
skilled  in  that  service,  and  entirely  unbiased 
and  uninterested  in  the  cause,  accompanied  by 
an  expression  of  opinion  as  to  the  Inw  and  ref- 
erence to  the  authorities  to  sustain  it,  as  well 
as  a  reference  to  the  authorities  claimed  to  be 
adverse  to  such  opinion,  is  any  more  likely,  or 
even  as  likely,  to  improperly  influence  the  court 
in  arriving  at  a  judirment,  as  a  similar  service 
rendered  by  retained  counsel,  acting  under  the 
spur  of  retainer,  and  in  tne  dinct  interest  of 
their  clients.  And  such  assistance  the  court  is 
constantly  bound,  under  the  law,  to  receive, 
and  give  to  it  most  careful  consideration.  If 
this  objection  has  any  foundation  in  fact,  it 
addresses  itself  to  the  Legislature,  and  not  ta 
the  court. 

The  judgment  and  order  appealed  from  are 
affirmed,  and  it  is  further  onlered  that  the  re- 
mittitur herein  issue  forthwith. 

Wc  concur: 

Merarlandt*/.;  SharpsteiiiycTl;  Thom* 
ton  c/.;  Paterson*  J,  < 

Beatty»  Ch.  J.: 

I  concur  in  the  judgment  of  affirmance,  and 
in  most  of  the  reasoning  of  Justice  Fox's  opin- 
ion, but  I  do  not  think  ihnt  a  determination 
now  that  the  Act  in  question  is  unconstitutional 
would  have  the  effect  of  invalidating  judgments 
heretofore  rendered  in  cases  referretl  to  the 
commission,  and  based  upon  their  opinion  or 
report.  Therefore  I  do  not  rely  at  all  upon  the 
doctrine  of  stare  decide  as  a  ground  of  m^ 
conclusions.  And  I  do  not  agree  that  there  ur 
nothing  in  the  opinion  of  Judf^e  Elliott,  in  the 
case  of  State  v.  Noltle,  to  indicate  that  he  would 
have  held  our  Act  unconstitutional.  On  the 
contrary,  he  expresses  views  from  which,  in 
my  opinion,  such  a  conclusion  must  follow, 
but  I  do  not  assent  to  his  views.    It  seems  ta 
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me  that  the  point  at  which  he  goes  wtoq^  fa 
where  he  declares  that  the  duty  of  wriiing  its 
opinions  is  speciflcnlly  imposed  upon  the  su- 
preme court  by  the  Constitution.  If  I  held  to 
this  view,  I  confess  I  could  see  no  escape  from 
the  conclusion  that  the  duties  we  assign  to  our 
commissioners,  and  which  are  performed  by 
them,  involve  a  delegation  by  us,  and  a  usur- 
pation by  tbem,  of  judicial  functions.  But  I 
see  nothing  in  the  language  of  the  Indiana 
Constitution,  as  quoted  by  Judge  Elliott,  and 
nothing  in  the  lani^uage  of  our  own  Consiitu 
tion,  to  warrant  the  conclusion  that  the  wrilintr 
of  opinions  is  specifically  imposed  upon  the 
memlicrs  of  the  court.  The  precise  language 
of  our  Constitution  is  as  follows:  "In  the  de- 
terminntion  of  causes,  all  decisions  of  the  court 
in  bank  or  in  departments  shall  be  given  in 
writing,  and  the  grounds  of  the  decision  shall 
be  stated."  Article  6,  §  2.  In  order  to  comply 
with  this  injunction,  it  is  undoubtedly  necessary 
that  the  court,  or  some  member  to  whom  the 
<luty  is  assigned,  shall  in  most  cases  prepare  a 
written  opinion;  but  there  may  be,  and  in  fact 
are,  manj:  cases  in  which  the  labor  of  formu- 
lating a  statement  of  the  grounds  of  the  decis- 
ion has  been  performed  in  advance,  or  may  be 
properly  delegated  to  others.  It  not  infre- 
quently happens  that  the  judge  of  the  superior 
court  prepares  an  opinion  fully  covering 
«very  proposition  involved  in  a  case,  and  that 
his  opinion  is  found  to  be  in  all  respects  ct)r- 
rect.  In  such  cases  there  is  certainly  no  neces 
sily  for  the  preparation  of  ^  new  opinion  here, 
which  could  differ  in  foim  only  from  the  opin- 
ion of  the  trial  jud^e.  On  the  contrary,  this 
oourt  naa7f  and  frequently  does,  adopt  tiie 
opinion  of  the  trial  judge  as  its  own.  and  for 
the  reasons  therein  st|itcd  affirms  the  judgment 
or  order  appealed  from.  Burrell  v.  IJaw,  48 
€al.  223;  Meredith  v.  Sacramevto  Co,  50  Cal. 
438;   Williams  v.  Williams,  73  Cal.  101. 

Many  similar  instances  might  be  cited  from 
the  reports  of  this  and  other  states,  and  in  this 
■case  we  misrht  well  have  adopted  the  opinion 
of  Judge  Wallace  of  the  superior  court  as  the 
ground  for  affirming  his  judgment.  Some- 
times a  proposition  covering  the  whole  or  one 
or  more  branches  of  a  case  is  found  to  be  so 
«ptly  and  correctly  stated  in  the  piinted  argu- 
ment oC  counsel  that  the  court  can  do  no  better 
than  to  adopt  it  as  the  ground  of  its  decision. 
Sneath  v.  GriJIin,  48  CaL  438;  Brinon  ▼.  Bur- 
^nk,  64  CaL  lOL 


Can  it  be  said  that  this  is  a  violation  of  the 
Constitution?  I  certainly  think  not.  The  ob* 
ject  of  the  constitutional  requirement  is  not  to 
compel  the  judges  to  formulate  opinions  in 
their  own  langun^,  but  to  put  upon  record 
the  grounds  of  their  decisions,  for  the  guidance 
of  the  public  in  their  business  transactions. 
The  rases  which  are  referretl  by  us  to  the  com- 
mission are  those  which  are  fully  presented  oa 
the  papers.  The  object  of  the  reference  is  to 
obtain  a  report  containina  a  brief  and  logical 
statement  of  the  material  facts  exhibited  by  the 
record,  and  of  the  legal  propositions  upon 
which  the  judgment  depends.  When  that  re- 
port is  submitted  in  the  form  of  an  opinion  by 
one  or  more  of  the  committsioners,  with  a  sug* 
^tion  that  for  the  reasons  stated  a  particular 
judgment  should  be  given,  it  then  becomes  the 
duty  of  the  court  to  compare  the  report  with 
the  record,  and  with  the  printed  arguments  of 
counsel,  and  to  determine  for  itself  whether 
the  reported  opinion  ought  to  be  adopted, 
modified  or  rejected.  If  upon  such  examma- 
tion  the  court  finds  that  the  facts  and  the  law 
have  been  correctly  stated  by  the  commission, 
and  it  adopts  the  opinion  as  it8  own,  the  case 
is  not  different  from  those  in  which  the  opinion 
of  the  trial  judge  is  adopted.  The  courts 
though  not  the  author  of  the  opinion,  by 
adopting  it  makes  it  its  own.  ''But,"  it  is 
asked,  **if  the  court,  after  receiving  the  report 
of  the  commission,  re-examines  the  case  for 
itself,  what  is  the  use  of  the  commission?  It 
saves  the  court  no  labor,  and  does  nothing  to 
facilitate  the  disposition  of  causes."  TIms  a 
wholly  mistaken  assumption.  The  examina- 
tion of  the  record  of  a  case  and  the  argument 
of  counsel,  for  the  purpose  of  ascertaining  the 
material  facts  and  the  law  bearing  u|X)n  them, 
is  a  very  large  part  of  the  labor  of  decision, 
but  it  is  by  no  means  all.  There  are  some 
persons  in  whom  the  literary  faculty  is  highly 
developed,  to  whom  the  writing  of  opinions 
may  be  a  trifling  task,  but  I  apprehend  that, 
according  to  the  experience  of  most  judges, 
the  putting  of  their  opinions  in  form,  even  after 
their  minds  are  fully  made  up,  is  a  very  se  ious 
labor,  requiring  the  expenditure  of  a  large 
portion  or  the  time  at  their  disposal.  By  the 
ial)ors  of  the  commission  this  time  and  much 
serious  labor  is  saved  to  the  couit  in  a  large 
proportion  of  the  cases  referred  to  them,  with- 
out any  abdication  or  deletration  by  the  court 
of  its  oonslitulional  functions. 
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!•  Dama4pefl  for  loss  of  serrices  of 
plaintiff's  wifo  by  reason  of  personal 
injuries  are  not  confined  to  the  value  of  her 
aer\ice8  within  the  household,  but  may  Include 
the  value  of  her  services  as  manairer  of  her  hus- 
band*8  business  where  she  was  thus  enmged  at 
the  time  of  the  inlury,  without  any  ooatract  or 
expectation  of  pay  for  her  servioes. 
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8«  A  married  ^roman*s  rig^ht  to  carrjr 
on  business  on  her  ov  n  acoouut  does  not  prer 
vent  her  from  gi  vlnsr  her  servioes  to  ber  husband 
in  carrylnfT  on  tits  business,  or  prevent  him  in 
that  case  from  recovering  the  value  of  such  serv- 
ices in  an  action  to  recover  damages  for  per* 
Bonal  Injuries  inllioted  upon  her. 

(January  7,  IfiOtU 

APPEAL  by  defendant  from  a  jad/nnent  of 
the  Superior  Court  for  Marion  County  in 
favor  of  plaintiff  in  an  action  to  recover  oust 


8ee  also  30  L.  R.  A.  658. 


1890. 
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«ffeB  for  personfil  Injuries  iDfllcted  upon  plnln- 
tSri  wife  throuc^h  defendant's  alleged  negli- 
gence.    Affirmed. 

The  case  sufflciently  appears  in  the  opinion. 

Moan,  F.  Winter,  dohn  S.  Duncan  and 
S.  C.  Allen  for  appellant. 

M€MtT%,  Miller  A  £lam  for  appellee. 

Olds*  t/i,  delivered  the  opinion  of  the  court: 
This  action  was  brought  by  the  appellee 
against  the  appellant  in  the  court  below  for 
damages  sustained  by  ihe  appellee  on  account 
of  alleged  injuries  received  by  his  wife  while 
she  was  a  passenger  on  appellant's  car.  By  the 
complaint  the  appellant  sought  to  recover  for 
medical  attendance  furnished,  and  loss  of  serv- 
ice and  the  soctetv  of  his  wife.  It  is  alleged 
with  particularity  in  the  complaint  that  before 
and  at  the  time  of  the  injury  the  plaintiff  was 
carrying  on  a  large  and  profitable  millinery 
business  in  which  his  wife  was  acting  ss  the 
manager,  and  that  the  businoss  was  rendered 
more  lucrative  and  profitable  by  reason  of  her 

gersonal  services  in  the  management  of  said 
usiness,  and  her  services  were  of  great  value 
to  the  plaintiff,  to  wit,  $2,000;  that  by  reason 
of  the  injury  she  had  been  unable  to  perform 
such  duties  as  she  was  accustomed  to  perform 
in  the  management  of  said  business,  whereby 
the  plaintiff  had  suffered  damage.  Issue  was 
joineii  bv  answer  in  general  denial,  and  trinl 
had  resulting  in  a  verdict  and  judgment  for  the 
appellee.  On  the  trial  of  the  cause  evidence 
was  admitted,  over  the  objection  of  the  appel- 
lant, as  to  t lie  value  of  the  services  of  the  wife 
of  the  appellee  in  the  capacity  in  which  she 
served  the  appellee  as  fore-woman,  and  the 
court  instructed  the  jurv  to  the  effect  that,  if 
the  plaintiff  was  the  sole  owner  of  the  store, 
and  bis  wife  served  him  as  fore-woman  or 
manager  of  the  store,  the  plaintitf  would  be 
entitled  to  recover  whatever  loss,  if  any,  be  had 
sustained  on  account  of  being  deprived  of  his 
wife's  services,  in  whole  or  in  part,  in  his  house- 
hold affairs  or  business,  by  reason  of  her  dis- 
ability. 

It  is  contended  by  counsel  for  appellant  that 
the  plaintiff  cannot  recover  for  the  services  of 
his  wife  as  a  clerk  or  assistant  in  his  business; 
that  the  right  of  the  husband  to  recover  dam- 
ages for  lof«  of  services  of  the  wife  is  limited  to 
services  within  the  household;  that  by  the 
Statute  ($;  5180,  Rev  Stat.  1881)  **a  married 
woman  may  carry  on  any  trade  or  business, 
and  perform  any  falK>r  or  services,  on  her  sole 
and  separate  account.  The  earnings  and  prof- 
its of  any  married  woman  accruing  from  the 
trade,  business,  services  or  labor,  other  than 
labor  for  her  husband  or  familv,  shall  be  her 
sole  and  separate  property,"  and  that  the  wife 
is  entitled  to  recover  for  her  own  services. 
This  Statute  in  no  way  changes  the  situation 
between  husband  ana  wife.  It  *  neitlier  at- 
tempts to  exonerate  her  from  the  performance 
of  any  nroper  services  for  the  benefit  of  the 
hosbona,  either  in  the  household  or  in  his  busi- 
ness, nor  does  it  attempt  to  create  any  liability 
on  the  part  of  the  husband  to  pay  for  such  serv- 
ices. It  very  projieily  makes  the  wife  the 
sole  owner  of  her  earnings,  when  she  performs 
services  for  persons  other  than  her  husband, 
and  of  profits  maiie  fiom  any  trade  or  business 
carried  on  by  her.    It  enables  ^e  wife,  if  die 


chooses  so  to  do,  to  carry  on  a  trnde  or  busi- 
ness on  her  own  aocounl,  and  to  perform  serv- 
ices for  persons  other  than  her  husbnnd,  and 
in  such  cases  she  is  the  owner  of  the  profits  and 
earnings. 

The  Statute  was  passed  to  remedy  an  evil, 
and.  when  the  wife  is  compelled  to  support 
herself  or  her  family  by  engaging  in  business 
on  her  own  account,  or  performing  labor  for 
persons  other  than  her  husband,  or  where  cir- 
cumstances exist  making  it  desirable,  and  for 
the  best  interest  of  the  family,  that  the  wife 
engage  in  business,  to  give  to  the  wife  in  such 
cases  the  same  right  to  control  her  business  and 
earnings  as  if  she  were  9ole;  but  it  in  no  way 
affects  or  changes  the  mai'ital  relations,  and  the 
Statute  has  no  application  in  a  case  where  the 
wife  is  not  carrying  on  a  separate  trade  or  busi- 
ness,  or  performing  services  for  persons  other 
than  her  husbauoT  The  wife  has  the  same 
right  to  give  to  her  husband  her  services  either 
in  the  household  or  in  his  business  as  she  had 
before  the  pa<%sage  of  the  Statute,  and  the  same 
obligation  rests  upon  her  to  discharge  her  duty 
to  her  husband,  and  upon  the  husband  to  dis- 
charge his  duty  and  obli^lion  to  his  wife,  as 
did  before  its  passage.  We  have  under  con- 
sideration  a  case  not  in  any  way  affected  by 
the  Statute.  The  husband  was  engaged  in  the 
millinery  business,  and  his  wife,  by  reason  of 
their  marital  relations,  devoted  her  energy  and 
services  to  the  business  for  the  benefit  of  the 
husband  without  any  contract  or  expectation 
of  pay  for  her  services,  and  she  sustained  an 
injury  on  account  of  tlie  negligence  of  the  de- 
fendant, and  by  reason  of  which  the  husband 
WHS  deprived  of  her  services  in  his  business, 
which  the  wife  was  accustomed  to  perform,  but 
was  prevented  from  performing  by  reason  of 
the  injury.  There  might  be  circumstances 
existing  which  would  entitle  the  wife,  in  an 
action  for  damages,  to  recover  for  the  value  of 
her  own  services,  but  prima  facie  the  husband 
is  entitled  to  recover  for  such  services,  and  es- 
peciallv  this  is  true  when  the  wife  is  not  en- 
gaged In  carrying  on  anv  trade  or  business  on 
her  own  account,  or  performing  labor  for  per- 
sons other  than  her  husband,  and.  on  the  con- 
trary, is  voluntarily  rendering  service  for  the 
benefit  of  the  husband;  and  he  is  entitled  to 
recover  as  well  for  one  class  of  services  as  an- 
other. In  other  words,  the  husband  is  entitled 
to  recover  for  the  damaire  sustained  on  account 
of  the  loss  of  the  services  of  the  wife,  and  the 
value  of  her  services,  and  loss  sustained  bj 
reason  of  her  inability  to  perform  tliem,  must 
necessarily  defend  on  the  character  and  value 
of  the  services  which  slie  is  capable  to  perform, 
and  is  accustomed  to  perform  for  the  husband. 
Ohio  di  M,  R.  Co.  V.  CWyy.  107  Ind.  32,  4  West. 
Rep.  464;  BelffTd  v.  Crave,  16  N.  J.  Eq.  265, 
84  Am.  Dec.  155,  and  note,  163;  Cramer  v. 
Reford,  17  N.  J.  Eq.  367,  90  Am.  Dec  594,  and 
noU^  601;  Gregin  v.  lirooUpn  Crosstoien  R,  Co. 
75  N.  Y.  192;  Seitz  v.  Mitchell,  94  U.  8.  580 
[24  L.  ed.  179];  Harrington  v.  Oies,  45  Mich. 
874;  9  An.  &  Eng.  Cyclop.  Law,  p.  817,  §  8. 

There  was  no  error  in  the  rulings  of  the 
court  in  the  admission  of  the  evidence  or  in- 
structions to  the  jury. 

It  is  contended  by  counsel  for  appellee  that 
the  record  is  informal,  and  presents  no  question 
for  the  decision  of  this  court;  but,  taking  the 
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tIpw  we  have  of  tlie  only  material  question  in- 
Tolvcd,  aud  liaviu^  to  n Minn  the  jiidgmeot,  we 
do  not  deiun  U  necesaary  lo  pass  upon  the 


question  presented  by  the  appeUee 
sufficiency  of  tlie  record. 
Judgment  <nfflnueU,  wM  eoiU^ 


loth* 
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Q.  0.  RICKETT8 

«. 

CHESAPEAKE  &  OHIO  R.  CO.,  Fff.  in  Err. 

*1  •  A  railroad  company  eliartered  by  a 
State  cannott  without  distinct  loKislative  au- 
thority, by  leaB«%  or  any  other  oontraot  or  ar- 
rancrement,  turn  over  to  another  company  its 
road,  and  the  use  of  its  franchises,  and  thereby 
exempt  itself  from  responsibility  for  the  conduct 
and  management  of  the  road. 

8,  Where  a  railroad  company,  eliartered 
by  -this  State,  permits  a  forei^^  rail- 
road company  to  operate  a  part  of  its  road 
tn  this  State  under  a  verbal  arrangreroent,  and^the 
two  railroads  form  a  continuous  line  throuifb'and 
beyond  the  limits  of  this  State,  the  domestic  com- 
pany will  be  liable  for  injuries  sustained  on  that 
portion  of  its  road  so  operated  by  the  foreisrn 
company. 

8*  Upon  the  trial  of  an  action  for  dam- 
ages it  is  error  for  the  court  to  permit  the  coun- 
sel for  the  plaintiff,  over  the  objection  of  the  de- 
fendant, m  argument,  to  read  to  the  Jury,  upon 
tiie  question  of  the  measure  of  damages,  extravts 
from  reported  oases,  showing  large  damages  held 
not  ezooBsive. 

4*  A  railroad  isompany  cannot  be  made 
responsible  for  exemplary  damages  on 

account  of  injuries  done  by  one  of  its  servants, 
even  though  the  activas  wanton  and  malicious, 
unless  the  act  was  expressly  or  impliedly  author- 
ised or  ratlflod  by  the  company. 

(January  29, 1890.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgement  In  favor  of 
plaintiff  in  an  action  to  recover  dam  Ages  for  an 
alleged  asfiault  committed  on  plaintiff  by  de- 
fendant's servant.     Feversed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mes8rs,  Simms  &  EnsloW  for  plaintiff  in 
error. 

Mes9r$.  Vinson  A  McDonald  and  J,  S. 
Mar  cum,  for  defendant  in  error  : 

In  arguing  a  dnmage  case  before  a  Jury, 
counsel  have  a  right  to  read  from  adjudicated 
cases  both  as  to  the  law  and  the  amount  of  the 
verdict. 

Norfolk  dW.RCo.  ▼.  Earman  (Va.)  8  8.  E. 
Rep.  251. 

A  railrond  company  is  liable  to  respond  in 
damages  to  a  passenger  on  one  of  its  trains,  for 
an  assault  and  battery  committed  upon  the 
p&FBi'u fKT  by  a  brakenian  or  trainman. 

Shenrm.  '&  Redf.  Neg.  tS  518;  Goddard  v. 
Grand  Trunk  E.  Co.  57  Me.  202,  2  Am.  Rep. 

*Head  notes  by  SmmsB,  P. 


89;  Brffant  ▼.  Bieh,  106  Mass.  180,  8  Aim 
Rep.  811;  Eamon  v.  European  it  N,  A,  B,  Ob. 
62  Me.  84,  16  Am.  Rep.  404;  MeKinUy  ▼.  Chi^ 
eoffo  db  N,  W.  B,  Co.  44  Iowa,  814, 24  Am.  Rep. 
748;  New  Orleans,  8t.  L.  db  €.  H.  Co,  v.  Burke^ 
53  Miss.  200,  24  Am.  Rep.  689;  Pittsburg  A  G. 
R.  Co.  V.  PiUow,  76  Pa.  510, 18  Am.  liep.  424; 
HriOon  v.  Atlanta  db  C.  A.  L.  R.  Co.  88  N.  C, 
536,43  Am.  Rep.749;  2  Wait,  Act.and  Def.  p. 76^ 

The  term  "exemplary  damages"  is  synony- 
mous with  and  means  the  same  thing  as  "in- 
determinate damages/'  and  they  can  be  awarded 
by  the  Jury  in  a  proper  case. 

Pegram  v.  Stortz,  81  W.  Va.  220. 

This  is  a  case  calling  for  exemplary  or  in- 
determinate damages. 

The  jury  are  the  judges  as  to  the  quantum  of 
damages,  and  unless  there  is  something  so- 
enormous  about  the  verdict  as  to  suggest  the 
idea  of  fraud,  corruption  or  bias,  the  courts 
will  not  disturb  the  verdict,  though  the  court 
might  have  found  a  smaller  amount. 

if  the  instructions  all  together  properly  state 
the  law,  then  mere  inaccuracy  of  statement  or 
loose  expression  in  a  particular  instruction  will 
not  warrant  the  ap[)e1late  court  in  reversing- 
the  judgement  of  the  court  below,  on  account 
of  such  instruction. 

Diamond  State  Iron  Co.  ▼.  OileB  (Del.)  9  Cent. 
Rep.  577;  Brovmv.  McCorddtB.  Hhtrniture  Co, 
8  West.  Rep.  758,  65  Mich.  860;  Lnwter  ^. 
Ilendereon,  'ii6  Ran.  754;  Clay  y.  Bobinson,  7 
W.  Va.  849;  Peieraan  v.  Chicago,  M.  dt  8t.  P. 
B.  Co.  88  Minn.  511;  Campbell  v.  Holland,  22. 
Neb.  587;  Louiwiile,  N.  A.  db  C.  B.  Co.  ▼. 
y^rifjht  15  West.  Rep.  820,  115  Ind.  894;  Cow- 
ger  v.  Land,  9  WesL  Rep.  294,  112  Ind.  263-,. 
BooU  Y.  Beck,  7  West.  Rep.  238,  109  Ind.  472. 

Snyder*  P.,  delivered  the  opinion  of  the 
court: 

Action  of  trespass  on  the  case,  commenced 
on  July  19, 1886,  in  the  Circuit  Court  of  Wayne 
County,  by  G.  C.  Ricketts,  aeainst  the  Chesa- 
peake &  Ohio  Railway  Compan  v,  for  damages- 
alleged  to  have  been  sustained  b/  the  plaintiff 
by  reason  of  an  assault  commiiied  upon  hiin> 
by  an  employ6  of  the  defendant  There  was  a 
demurrer  to  the  declaration,  which  was  over- 
ruled, and  afterwards  a  trial  by  jury  on  the  is- 
sue of  not  guilty,  resultinir  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  the  sum 
of  |5,000.  During  the  trial  the  defendant  ex- 
cepted to  certain  actions  and  rulinas  of  the 
court,  and  to  review  said  actions  and  rulings  it 
has  brought  this  writ  of  error. 

All  the  evidence  adduced  on  the  trial  is  made 
a  part  of  the  record,  and  the  first  error  com- 
plained of  is  that  upon  the  facts  disclosed  the- 
defendant  is  not  liable  for  the  alleged  injury 


NOTB.— A  corporation  may  be  charged  with  pu- 
nitive damages  for  injuries  caused  by  the  malicious, 
oppressive  or  reckless  ncKllgence  of  its  servants. 
7  \».  R.  A. 


Quinn  V.  South  Oarollna  B.Oo.1  L.R.A.«8S,8Q8;. 
C.38L 
Rule  as  to  exemplary  dama^ea.   See  naU^  Id. 


See  also  34  L.  R.  A.  577. 
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to  the  plaintiff,  because  the  wroog,  if  any,  was 
done  by  the  Elizabetlitown,  Lexington  «fe  Big 
8andy  Kailroad  Company,  and  not  by  the  de- 
fendant. The  facta  in  respect  to  this  question 
are  aa  followa:  The  defendant  ia  a  domestic 
corporation,  passing  through  this  State,  and 
connecting  at  the  Big  Sandy  River,  the  slate 
line,  with  the  £1izabiithtown,  Lexington  &  Big 
Sandy  Railroad  Company,  a  Kentucky  cor- 
poration; and  by  a  verbal  arrangement  between 
these  two  companies  the  £lizabethtown,  Lex- 
ington &  Bi!<  Sandy  Company  operated  that 
part  of  the  defendant's  road  between  the  Big 
Sandy  River  and  Huntington,  a  distance  of 
about  ten  miles,  in  this  Slate.  These  two  roads, 
while  existing  under  separate  charters  and  or- 
ganizations, were  in  fact  operated  as  a  contin- 
uous line  of  railroad  from  Newport  News,  in 
the  State  of  Virginia,  to  Lexington,  in  the  State 
of  Kentucky,  pissing  through  Kiclimond,  Va., 
Huntington,  in  this  Stale,  and  Catlettsburg,  in 
Kentucky.  The  evidence  does  not  disclose 
the  terms  under  which  that  part  of  the  defend- 
ant's railioad  between  Huntington  and  the 
state  line  was  operated,  or  how  the  expenses 
were  provided  for,  or  whnt  division  or  disposi- 
tion was  made  of  the  earnings.  It  does  appear, 
however,  that  the  <  efeudant  owns  a  large  part 
of  the  rolling  stock  uped  on  that  part  of  its 
Toad;  that  at  least  some  of  the  officers  and  serv- 
ants in  charge  of  that  part  of  its  line  were 
paid  by  the  aefendant;  and  that  the  Elizabeth- 
town,  L«exington  &  Big  Sandy  Company  had 
not  complied  with  the  provisions  of  tbe  stat- 
utes of  this  State  in  such  manner  as  to  author- 
ize it  to  operate  a  railroad  in  this  State.  The 
facts  further  show  that  on  December  21,  1885, 
the  plaintiff,  at  Catlettsburg,.  in    Kentucky, 

£urcl>a.<«ed  of  an  agent  of  the  Elizabethtovvn, 
lexingtoD  &  Big  Snndy  Company  a  ticket  from 
that  place  to  Huntington;  that  upon  said  ticket 
he  took  passage  upon  a  train  to  Huntington, 
and  after  paj^ng  on  the  train  into  this  State  he 
was  found  bjr  the  conductor  in  the  ladies'  car, 
smoking  a  cigar,  and  then  and  there  a  ditfl- 
cully  arose,  which  ref>ulted  in  the  alleged  as- 
sault upon  and  injury  to  the  plaintiff,  for 
which  be  brought  titis  action. 

It  seems  to  me  that  under  this  state  of  facts 
tbe  defendant  was  liable  to  the  plaintiff,  if  he 
was  injured  by  reason  of  the  misconduct  or 
negligence  of  the  officers  or  employes  on  the 
aaid  train.  The  court,  in  its  opinion  in  York  d 
M,  L,  R.  Co.  V.  Winam.  58  U.  S.  17  How.  88, 
89  [15  L.  ed.  29],  says:  ''Important  franchises 
were  conferred  upon  the  corporation  to  enal)le 
it  to  provide  the  facilities  for  communication 
and  intercourse  required  for  the  public  conven- 
ience. Corporate  management  and  control 
over  these  were  prescribed,  and  corporate  re- 
sponsibility for  their  insufficiency  provided,  as 
a  remuneration  to  the  community  for  their 
^ant.  The  corporation  cannot  abf^olve  itself 
from  the  performance  of  its  obligations  with- 
out the  consent  of  the  Legislature." 

And  In  WaBhingt/m  R,  Co.  v.  Brown  the 
oonrt  says:  *'It  is  the  accepted  doctrine  in  this 
country  that  a  railroad  corporation  cannot  es- 
cape the  performance  of  any  duty  or  obliga- 
tion imposed  by  its  charter,  or  the  general  laws 
of  the  State,  by  a  voluntary  surrender  of  its 
road  into  the  bands  of  lessees.  The  operation 
of  the  road  by  the  lessees  does  not  change  the 

7  L.  R  A. 


relations  of  the  original  company  to  the  pub- 
lic." 84  U.  S.  17  Wall.  4  .0[2l  L.  ed.  675];  1 
Redf.  liailways,  chap.  U3,  §  1,  p.  616. 

In  Naylee  v.  Alexandrhi  db  F,  R,  Co.  83  Va. 
707,  the  court  decided  that  by  executing  a  deed 
conveying  its  road,  franchises,  etc..  to  trustees 
selected  by  itself,  a  railroad  company  cannot 
evade  its  legal  liabilities  for  injuries  subse- 
quently done  to  persons  and  property  bv  the 
negligent  operation  of  its  road.  We  think  it 
may  be  stated,  as  the  just  result  of  the  decided 
cases,  and  on  sound  principle,  that  a  railroad 
corporation  cannot,  without  distinct  legislative 
authority,  by  lease,  or  any  other  contract,  turn 
over  to  another  company  its  road,  and  the  use 
of  its  franchises,  and  thereby  exempt  itself 
from  responsibility  for  the  conduct  and  man- 
acrement  of  the  road.  Pennsylvania  R  Co.  v. 
St.  Louis,  A.  dt  T.  H.  R.  Co,  11«U.  S.  809  [80 
L.  ed.  02 1  ;Gra«rf  Tower  Mfg.  d  Transp.  Co.  v. 
UUman,  80  Bl.  244;  Thomas  v.  ^est  Jersey  R 
Co.  101  U.  S,  71  [25  L.  ed.  050]. 

In  order  to  understand  the  next  error  com- 
plained of,  which  relates  to  the  instructions  to 
the  jury,  it  is  neres«»ary  to  state  that  the  evi- 
dence for  the  plaintiff  tended  to  prove  that  the 
plaintiff  was  a  passenger  on  the  train,  and, 
tinding  no  fire  in  the  smoking-car,  he  went 
into  the  ladies'  car,  and  was  there  smoking  a 
cigar,  but,  upon  being  informed  by  the  con- 
ductor that  It  was  a  violation  of  the  rules  of 
the  company  to  smoke  in  that  car,  he  desisted; 
that  soon  after  a  brakeman  on  the  train  struck 
him  on  the  fa'^,  knocked  him  down,  and  in- 
jured him  very  seriously.  The  brakeman  who 
assaulted  the  plaintiff  was  only  aciing  as 
brakeman  on  the  passenger  train  for  that  trip, 
his  general  employment  and  duties'  being  that 
of  brakeman  on  freight  trains;  and  it  is  not 
shown  that  he  was  tuereafter  allowed  to  do 
service  on  any  passenger  train.  It  is  proper  to 
state  also,  that  the  evidence  of  the  defendant 
tended  to  show  that  the  plaintiff  persisted  in 
smoking  in  the  ladies'  car  after  repeated  re- 
quests to  stop  it,  or  go  into  the  smokiug-car; 
and  that  he  was  the  aggressor,  and  his  miscon- 
duct tbe  prime  cause  or  tbe  combat  which  r^ 
suited  in  the  injury  of  which  he  complains. 

While  arguing  tbe  case  to  the  jury,  the  plain- 
tiff's counsel  was  allowed  by  the  court,  agninst 
tbe  protest  and  objection  of  the  defendant,  to 
read  from  the  American  Reports  verdirts  in 
which  large  damages  had  been  found  by  ju- 
ries in  cases  similar  to  ibe  one  on  trial.  At  the 
instance  of  the  defendant,  the  court  afterwards 
instructed  the  jury  "that  in  case  they  tind  for 
the  plaintiff  they  are  not  to  take  into  consider- 
ation, nor  be  influenced  by,  the  verdicts  of  the 
juries  in  the  cases  read  to  them  by  the  attorney 
for  the  plaintiff,  in  the  argument  of  this  case, 
in  fixing  the  amount  of  damages  the  plaintiff 
isentitled  to."  Tbe  plain  I  iff  in  error  insists  that 
it  was  error  to  permit  the  counsel  for  the  plaintiff 
to  read  the  said  verdicts  to  the  jury,  and  that  tbe 
instruction  of  tbe  court  to  disregard  them  did 
not  cure  the  error  and  wrong  done  therebv. 

In  1  Thompson,  Trials,  ^  047,  the  law  ia 
slated  as  follows:  "Counsel  have  no  ri^ht, 
in  argument,  to  introduce  any  evidentiary 
matters  to  the  jury,  which  have  not  been  regu- 
larly offered  and  admitted  in  evid^^noe,  in  pre- 
senting the  evidence  in  sup|K)rt  of  the  action  or 
the  defense.    .     .     .    Applying  these  princi- 
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pies,  it  is  held,  even  In  those  jurisdicHons 
where  counsel  are  permitted  to  argue  the  law 
to  the  Jury,  that  they  cannot  he  allowed,  under 
pretense  of  reading  legal  authorities  to  the 
Jury,  to  read  passages  from  such  books  which 
Dear  upon  questions  of  fact  which  are  before 
the  jury  for  consideration,  thus  introducing  to 
the  minds  of  tbe  Jurors  evidentiary  matters 
which  have  not  been  regularly  admitted  bv  the 
presiding  judge."  P/icmix  Jns,  Co.  v.  Allen, 
11  Mich.  501;  Baldwin's  App.  44  Conn.  87, 

In  Evanstille  v.  Wilier,  86  Ind.  414,  which 
was  an  action  against  a  city  for  damages  re- 
sullinsr  from  injuries  caused  by  a  defective 
sidewalk,  the  court  held:  **Upon  the  trial, 
in  such  action,  it  is  error  to  permit  counsel  for 
the  plaintiff,  over  objection,  in  argument  to 
the  court  in  the  presence  of  the  jury,  upon  the 
question  of  the  measure  of  damasres,  to  read 
extracts  from  reported  cases  showing  large 
damages  held  not  excessive;  but  such  error  is 
cured  by  a  direction  of  the  court  to  the  jury  to 
the  effect  that  the  case  before  them  must  be 
determined  upon  the  evidence,  uninfluenced 
by  the  damages  sriven  in  other  cases  " 

It  is  difficult,  if  not  impossible,  to  discover 
how,  or  in  what  way.  the  reading  of  verdicts 
in  other  cases  could  enlighten  the  court  or  the 
jury  upon  the  principles  of  law  involved  in 
the  discussion  of  tbe  question  of  damages.  It 
is  also  imposfsible  to  resist  the  conclusion  that 
the  extracts  which  the  counsel  read  were  not 
read  with  a  view  to  enable  the  court  to  rightly 
decide  upon  the  law  as  to  damages,  bnlthat  the 
purpose  was  to  reach  and  influence  the  jury  in 
the  amouni  of  damages  they  sliould  And  in  the 
case  on  trial.  As  the  reading  of  such  extracts 
could  not  enlifrhien  the  court  as  to  its  duties, 
and  it  being  clearly  improper  matter  to  be  rend 
to  the  jury,  it  was  necessarily  error  to  permit 
it  to  be  read  by  counsel;  and  the  court  should 
have  sustainea  the  objection  of  defendant's 
counsel.  It  is  unnecessary,  in  this  case,  to  de- 
cide whether  or  not  the  instruction  of  the  court 
to  disregard  said  extracts  in  making  up  their 
verdict  cured  the  error,  because  the  Judgment 
here  must  be  reversed  for  another  error.  It 
may  be  ptoper  to  say,  however,  that  as  a  gen- 
era! rule  such  error  may  be  cured  by  such  an 
instruction;  but  whether  it  will  or  not  must 
depend  \ipon  the  propriety  of  the  verdict,  and 
other  facts  in  the  particular  case.  The  safer 
rule,  therefore,  seems  to  be  to  exclude  such 
matters  in  the  first  instance,  and  not  depend 
upon  nullifying  their  prejudicial  effects  by  an 
instruction. 

From  what  has  preceded,  itsufflciently  appears 
that  the  plnintitf  in  error  was  not  prejudiced 
either  by  the  refusal  or  the  givingof  any  of  the 
instructions,  unless  there  was  error  in  the  giv- 
ingof the  following:  "The  i-oiirt  instructs  the 
jury  thai  if  they  find  the  defendant  guilty  they 
are,  in  estimating  the  damace,  at  lihe?:ly  to  con- 
sider tbe  health  and  condition  of  the  plaintiff 
before  the  injury  complained  of,  as  compared 
with  bis  present  condition,  in  consequence  of 
said  injuries,  and  whether  said  injury  is  in  its 
nature  permanent:  and  the  reasonable  expense 
incurred  hy  the  plaint  Iff,  If  any.  in  curing,  or 
endeavoring  to  cure,  the  injuries  he  received^ 
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also,  the  damages  suffered.  If  any,  from  the  lo« 
of  time  and  inability  to  attend  to  business,  ranilt- 
ing  from  the  injuries  received;  also,  the  bodily 
and  mental  pain  and  suffering,  if  any,  resulting 
from  the  injuries  received,  and  for  tbe  outrage 
and  indignity  put  upon  him,  and  to  allow  sudi 
damages  as  in  the  opinion  of  the  jury  will  be  a 
fair  and  just  compensation  for  tbe  injuir 
which  the  plaintiff  has  sustained,*  r.nd  that  u 
they  believe  that  this  assault  was  made  in  a  ma- 
licious, unlawful,  wanton  and  unnecessary 
manner,  then  they  will  be  warranted  in  giving 
the  plaintiff  exemplary  damages." 

It  seems  to  me  that  there  is  no  valid  objection 
to  all  that  part  of  said  instruction  which  pre- 
cedes the  star,  as  above  printed;  but  I  am  of 
opinion  that  the  sentence  following  tbe  star  is 
erroneous.  There  was  no  evidence  in  this  case 
proving,  or  even  tending  to  prove,  that  the 
conduct  of  the  brakeman  in  assaulting  and  in- 
juring the  plaintiff  was  either  authorized  or 
ratified  by  the  company. 

In  Downey  v.  0/iesapeake  db  0.  R  Ch.2SW, 
Va.  782,  748,  this  court,  after  referring  to  the 
fact  that  there  was  some  diversity  in  the  decis- 
ions, says:  "But  the  better  and  more  reason- 
able doctrine  seems  to  be,  that  the  railway 
company  is  not  to  be  held  liable  in  exemplary 
damages  for  injuries  caused  bv  the  negligence 
of  its  servants,  unless  it  be  shown  that  the  serv- 
ants' act  was  willful,  and  was  either  author- 
ized or  ratified  by  the  company;  but  such  au- 
thorization or  ratification  can  be  evidenced 
either  by  an  express  order  to  do  the  act,  or  an 
express  approval  of  its  commission,  or  by  an 
antecedent  retention  of  a  servant  of  known  in- 
competency, or  by  a  subsequent  retention  or 
promotion  of  Xkt  negligent  servant."  Patter- 
son, Railway  Acct.  Law,  ^  302,  p.  471. 

As  before  stated,  the  evidence  in  this  case 
shows  that  the  brakeman  who  caused  the  in- 
jury complained  of  was  only  acting  as  brake- 
man  on  the  train  for  that  trip;  and  there  is  no 
evidence  even  tending  to  show  that  his  conduct 
was  either  authorized  or  approved,  or  that  he 
was  incompetent,  or  of  known  bad  character. 
In  the  absence  of  any  such  authorization  or 
approval  of  the  act  of  the  bmkeman,  even  if  it 
was  wanton  and  malicious,  the  Company  can- 
not be  made  responsible  for  exemplary  dam- 
ages. The  extent  to  which  it  could  be  held 
liable  would  be  for  compensatory  damages, 
such  as  are  designated  in  the  first  part  of  the 
instruction.  The  character  of  the  damages  for 
which  the  defendant  could  he  made  liable  hav- 
ing been  specifically  and  fully  covered  by  the 
flrst  portion  of  the  instruction,  it  was  error  to 
tell  the  jury,  as  the  concluding  sentence  of  the 
instruction  in  effect  does,  that  they  might,  if 
they  believed  the  assault  was  wanton  and  ma- 
licious, then,  in  addition  to  such  damages  as 
were  characterized  in  the  flrst  part  of  the  in- 
struction, assess  tbe  defendant  wi^h  exemplary 
or  punitive  damages.  Pegra/n  v.  StorUf  81  W. 
Va.  220. 

For  this  error  the  judgment  of  t?ie  Oircuit 
Court  muit  be  reoened,  and  a  new  trial  directed, 
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John  J.  DETWILLER  et  al.,  Pfffi.  in  Err., 

V. 

COMMONWEALTH  of  PennsylvaDia,  ex  rd. 
Ama  W.  DICKINSON  et  al. 

Charles  L.   HEMINGWAY  et  al.,  Fiffe.  in 

Err., 

0. 

COMMONWEALTH  OP  PENNSYLVA- 
NIA, «9  rel.  TbomaB  A.  H.  HAY  et  al. 

1.  dtiseBfl  of  the  United  States  Who  are 

neither  citizens  oor  resldentB  of  this  State  may 
teoome  stookbolders  of  oorporations  organized 
nnder  the  laws  of  this  State  for  the  promotion  of 
agriculture,  etc.,  in  the  absence  of  anything  In 
fheir  charters  denying  such  rif^ht;  and  the  facts 
that  the  oliarter  of  a  particular  corporation 
would  not  have  been  granted  to  nonresidents, 
and  that  the  application  for'the  charter  recited 
that  it  was  signed  by  citizens,  are  not  sufllcient 
to  take  away  such  right. 

8,  Nonresideiit  stockholders  take  their 
shares  with  all  the  rig^hts  and  privileges 
which  pertain  to  them  in  the  hands  of  citizens, 
and  where  no  other  qualification  than  ownership 
of  stock  is  required  of  directors,  they  may  be- 
eome  such. 

8.  Reg^nlations  of  a  isorporation  that 
stockholders  shall  have  one  vote  for 

each  share  held  by  them  up  to  ten  shares,  and  fix- 
ing the  proportion  which  their  votes  shall  bear 
to  their  shares  above  that  number,  and  providing 
for  voting  by  proxy,  are  reasonable  regulations, 
uniform  in  their  operation,  oonfiiot  with  no  law, 
and  are  binding  on  all  the  shareholders. 

€m  A  by-law  of  a  fsorporation  providing 
that  when  any  director  shall  die*  resign, 
neglect  -to  serve  or  remove  out  of  the  county  the 
board  may  proceed  to  supply  the  vacancy  does 
not  authorize  the  board  to  create  a  vacancy  nor 
to  oust  a  director  because  he  is  a  nonresident  of 
the  Commonwealth. 

(January  6,  1890.) 

WRITS  of  error  to  the  Court  of  Common 
Pleas  of  Northampton  County  to  review 
ludgmeDts  in  favor  of  relators  in  proceedings 
by  quo  warranto  to  compel  respondents  to 
■how  by  what  authority  they  exercised  the 
oflQoes  of  directors  of  the'Farmers  &  Mechanics 
Institute  of  Northampton  County.  Afflmud, 

The  first  case  arose  out  of  the  following  state 
of  facta: 

At  a  regular  meeting  of  the  members  of 
fbe  institute,  which  was  organized  to  promote 
tgricuUural  and  mechanical  science  and  do- 
mestic economy  by  exhibitions,  premiums, 
lectures,  essays  or  such  other  lawful  means  as 
might  best  accomplish  those  objects,  held 
January  11,  1887,  the  members  proceeded  to 
elect  five  directors  to  succeed  five  others  whose 
terms  of  ofilce  expired  on  that  date. 

Fourteen  of  tbe  stockholders  of  the  institute 
were  present  at  that  meeting,  five  of  whom 
Toted  for  tbe  relators  and  nine  for  the  respond- 
ents. The  proxies  of  six  others  of  the  stock- 
holders, some  of  whom  were  nonresidents  of 
the  State,  wer^  held  by  one  of  the  stockholders 
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present,  and  he  cast  the  votes  upon  them  for 
the  relators.  Of  the  individual  stoc^kholders 
present  and  voting,  the  majority  voted  for  the 
respondents.  Of  the  individual  stockholders 
present  in  person  and  represented  by  proxy  a 
majority  voied  for  relators.  A  majority  of  tlie 
stock  voted  by  stockholders  actually  pre^'ent 
was  voted  for  respondents.  A  majority  of  all 
the  stocl^  voted  by  tbe  stockholders  present 
and  by  proxy  was  voted  for  the  reia'ors. 

Upon  this  state  of  facts  the  relators  were  de- 
clared elected.  Relators  are  all  residents  of  the 
State  of  New  Jersey  and  were  so  at  the  lime  of 
their  election,  but  they  are  all  stockholders  in 
the  corporation. 

On  the  5th  day  of  February,  1887,  an  ad- 
journed meeting  of  the  board  of  directors  was 
held  at  which  the  president  pro  tern,  announced 
that  inasmuch  as  certain  persons  not  citizens 
of  Ponns>ivaDia  had  been  returned  as  elected 
to  the  board  of  directors,  and  inasmuch  as  the 
by-laws  of  said  institute  rendered  it  impossible 
for  such  persons  to  sit  as  directors,  be  aeclared 
the  seats  vacaot  and  announced  that  it  was  in 
order  to  supply  four  places  in  the  board  by 
election.  Relators  thereupon  withdrew  from 
the  meeting  and  left  the  room  and  the  board 
proceeded  to  the  election  of  foiur  directors  to 
fill  vacancies.  They  elected  respondents  as 
such  directors,  and  they  hav9'  since  acted  as 
such  and  were  so  doing  at  the  time  of  the  issue 
of  this  writ. 

Upon  this  state  of  facts  the  court  below  de- 
cided that  relators  were  tbe  properly  elected 
directors  and  were  entitled  to  such  offices,  and 
that  respondents  were  intruding  themselves 
into,  and  unlawfully  holding  and  exercising, 
the  ofilces  of  directors,  and  gave  judirment  ex- 
cluding respondents  from  such  offices  and  de- 
claring relators  entitled  thereto.  The  respond- 
ents Uiereupon  took  this  writ  assigning  for 
error,  among  other  things,  that  the  court  erred 
in  holding  persons  not  citizens  of  tbe  State 
entitled  to  vole  for  director*:  in  holding  that 
stockholders  had  a  ri^ht  to  vote  by  proxy;  in 
holding  that  stockholders  were  entitled  to  cast 
one  vole  for  each  share  of  stock  held  by  them, 
and  in  not  deciding  that  the  by-law  which 
gives  that  right  is  void;  in  deciding  that  per- 
sons not  citizens  of  the  Stae  could  legally  bold 
tbe  office  of  director  under  the  by-laws  of  the 
institution. 

The  second  case  above  entitled  arose  out  of 
an  election  which  took  place  in  the  year  1888 
to  fill  the  vacancies  caused  by  the  expiration 
of  the  terms  of  certain  directors  in  that  year, 
and  the  questions  raised  upon  such  election  were 
similar  to  those  in  the  preceding  case. 

MeesrB.  William  F&ckenthall,  J.  W. 
Wilson  and  B.  F.  Fackenthail  for  plaintiffs 
in  error. 

Meesrs.  Edward  J.  Fox  and  Edward  J. 
Fox,  Jr.,  for  defendants  in  error: 

Where  the  Legislature  does  not  provide  in  a 
charter  that  stockholders  must  be  citizens  of 
the  State,  citizens  of  other  States  may  be  stock- 
holders. 

Central  R.  Co,  ▼.  Pennsylvania  R.  Co.  81  N. 
J.  Eq.  485;  Ward  v.  Maryland,  70  U.  8.  12 
Wall.  480  (20  L.  ed.  452);  Corfield  v.  CoryeU,  4 
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WBsh.  C.  C.  8P0;  EumphreyB  v.  Hfooney,  6  Colo. 
282.  See  Morawetz,  Friv.  Corp.  g  361;  Cooley, 
CoDst.  Lim.  p.  15. 

A  by-law  wbich  disfranchises  Donresideots 
Is  DOt  uDliorm,  is  oppressive  and  cannot  be  en- 
forced. 

BtaU  ▼.  Oreer,  78  Mo.  188;  Ang.  &  A.  Corp. 
§  845;  Green's  Biice^  Ullra  Vires,  p.  13. 

A  member  cannot  be  disfranchised  Tvitbout 
express  power  in  the  charter. 

Com.  y.  St.  Patrick  Benen,  Society,  3  Binn. 
441;  Sargent  v.  Franklin  Jng.  Go.  8  Pick.  90. 
See  Morawetz,  Priv.  Corp.  §§  122,  123,  164; 
Gennaniown  Pass,  R.  Co.  v.  Htler,  60  Pa.  124. 

The  by-law  under  which  relators'  offices  were 
declared  varant  is  of  a  penal  character,  and  is 
theiefore  to  be  strictly  construed. 

Montgomery  Co,  Medical  A  Surgical  Society 
▼.  WeaUterly,  75  Ala.  24»,  10  Am.  &  Eng.  Corp. 
Cas.  26. 

Each  member  had  a  vote  for  each  share  of 
stock  held  bv  him. 

State  V.  tmlor,  6  Day,  829;  Com.  ▼.  Bring- 
hurst,  108  Pa.  134;  Morawetz,  Priv.  Corp.  §  476; 
Cook,  Stock  and  Stockholders,  §  608;  Fisher  v. 
Essex  Bank,  6  Gray,  873. 

In  Cook  on  Stock  and  Stockholders,  §  610, 
the  writer  says:  "When  the  charter  is  silent 
the  right  to  proxy  may,  in  the  absence  of  statu- 
tory provision,  be  conferred  by  a  by-law," 

See  also  Morawetz,  Priv.  Corp.  ^  486,  citing 
People  V.  Orossle^,  69  lU.  195;  State  y.  Tudor, 
supra. 
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Williamst  J.,  delivered  the  opinion  of  the 
court: 

The  assi^ments  of  error  in  these  cases  are 
forty-four  m  number,  but  they  have  been  prop- 
erly treated  by  counsel  on  both  sides  as  raising 
but  seven  questions.  The  fi  rst  of  these  is  stated 
in  the  woixls  following:  '*Can  a  person  not  a 
citizen  of  Pennsylvania  become  a  member  of 
the  Farmers  &  Mechanics  Institute  of  North- 
ampton Coi '  nt}r  ?"  As  applicable  to  these  cases, 
the  words  "citizen  of  the  United  Slates"  may 

I)roperly  be  substituted  for  the  word  "person,*' 
n  the  question  as  stated  by  the  plaintiff  in 
error.  Our  question  would*  then  stand  thus: 
"Can  a  citizen  of  the  United  States,  who  iunot 
a  citizen  of  Pennsylvania,  become  a  member," 
etc  Before  proceed  i  ng  to  answer  the  question , 
we  must  also  know  what  are  the  requisites  to 
membership  in  this  corporation,  as  laid  down 
in  the  charter  or  by  ceneral  law.  Turning  to 
article  8  of  the  chaitor,  we  find  the  only  pro- 
vision which  relates  to  this  subject.  This  de- 
clares that  "members  shall  severally  subscribe 
at  least  one  share  of  stock,  amounting  to  |25;" 
and  in  the  same  connection  it  is  added,  "the 
aggregate  subscriptions  of  which  shall  consti- 
tute the  capital  stock  of  the  association."  A 
member  must  therefore  be  a  stockholder,  and 
the  capital  stock  is  made  up  of  the  shares  sub- 
scribed for  by  the  members.  There  is  no  pro- 
vision in  the  charter  which  contemplates  the 
possibility  of  members  who  are  not  stockhold- 
ers, or  of  stockholders  who  are  not  members. 
Throughout  the  charter  the  word  "members" 
is  uniformlv  used  where  stockholders  are 
spoken  of,  the  only  exception  being  found  in 
article  7.  This  article  declares  that  the  asso- 
ciation may  be  dissolved  "  by  two  thirds  in 
number  and  value  of  the  members  and  stock- 
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holders,"  and  then  provides  that  In  case  of  mich 
dissolution  the  funds  shall  be  "divided  amon? 
the  members  in  proporMon  to  the  amount  of 
stock  held  by  them."  This  is  the  only  place 
where  the  word  "stockholders"  appears  in  the 
charter,  and  it  is  very  clear  that  it  is  here  used 
in  the  sense  of  "shares  of  stock."  The  mean- 
ing of  the  provision  is  that,  in  order  to  dissolve 
the  corporation,  two  thirds  in  number  of  the 
stockholders  must  agree  to  such  action,  and 
two  thirds  of  the  shares  of  stock  must  be  rep- 
resented by  them.  Two  thirds  in  number  of 
the  stockholders  cannot  dissolve  the  association, 
nor  can  less  than  two  thirds  in  number,  repre- 
eenting  two  thirds  of  the  shares;  but  there  must 
be  an  agreement  of  two  thirds  in  number  of 
persons,  and  two  thirds  in  number  of  shares 
held,  before  dissolution  can  be  lawfully  ordered. 
We  conclude,  therefore,  that  a  member  of  this 
corporation  is  necessarily  a  stockholder,  and 
that  a  stockholder  is,  ipso  facto,  a  member. 

Returning,  now,  to  our  question,  which  con- 
cerns the  rights  of  a  holder  of  shares  of  stock, 
let  us  substitute  the  word  "stockholder"  for  the 
word  "member,"  and  the  final  form  of  the 
question  will  be:  "Can  a  citizen  of  the  United 
States,  who  is  not  a  citizen  of  Pennsylvania, 
become  a  stockholder  in  the  Farmers  &  Me- 
chanics Institute  of  Korthampton  Countyf* 
We  answer,  first,  there  is  nothing  in  the  char- 
ter that  forbids  it.  It  is  true  that  the  preamble 
or  declaration  with  wbich  the  charter  begins 
sets  out  the  fact  that  the  persons  by  whom  tbie 
application  is  signed  are  citizens  of  the  Com* 
mon wealth  of  Pennsylvania;  but  it  oonta'ns  no 
engagement  that  they  shall  remain  so,  or  that 
upon  removal  into  another  State  their  stock 
shall  escheat  to  the  Commonwealth,  or  be  for- 
feited to  I  he  association.  The  charter  invests 
the  association  with  the  powers  of  a  corponb- 
tion,  including  the  power  to  issue  stock,  but  it 
lays  no  restnctions  upon  the  stockholders. 
Mor,  in  the  second  plnce,  is  there  anything  in 
the  general  law  as  it  stood  when  this  charter 
was  (rranted,  or  as  it  stands  now,  that  forbids  it. 

The  Actof  April  6, 1791,  authorized  the  gov- 
ernor, and  that  of  October  13,  1840,  authonzed 
the  courts,  to  incorporate  associations  for  liter- 
ary  and  other  purposes,  "when  any  number 
of  persons,  citizens  of  this  Commonwealth,  are 
associated,  or  mean  to  aRsociate,"  for  such  pur- 
poses. The  power  of  the  courts  was  further 
enlarged  by  the  Act  of  February  20, 1.''54,  so  as 
to  embrace  associations  for  the  promotion  of 
agriculture.  The  charter  of  this  association 
Was  granted  by  the  courts  of  Northampton 
County  on  April  28,  1856,  under  the  authority 
conferred  by  the  Acts  of  1840  and  1854.  It 
may  be  conceded  that  a  petition  for  incorpora- 
tion, purporting  to  be  signed  by  citizens  of  New 
Jersey,  or  of  any  other  State  except  Pennsyl- 
vania, would  have  been  refused  by  the  court. 
The  advantages  of  corporate  powers  provided 
for  by  the  General  Laws  as  they  then  stood 
were  reserved,  in  the  first  instance,  for  citizens 
of  the  State;  but,  when  granted  to  citizens,  no 
restrictions  were  put  upon  their  exercise  that 
affected  the  negotiable  character  of  their  stock, 
or  the  rights  or  powers  of  stockholders.  The 
corporation,  once  created,  was  clothed  with  the 
power  to  issue  stock.  In  the  absence  of  any 
express  provision  to  the  contrary,  the  stock  so 
issued  waft,  like  the  stock  of  other  business  cor* 
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porations,  and  like  all  Tsrictles  of  personal 
inropertj,  freely  alienable  by  the  owner  by  eift 
or  Bale,  by  bequest  or  intestacy.  Nothing  less 
than  an  explicit  provision  in  the  charter  or  in 
tbe€}eneral  Law  could  deprive  the  shares  of  their 
character  aa  personal  ffoods,  or  the  owner  of 
his  power  to  dispose  of  his  own  property.  As 
we  have  seen,  no  such  restiiction  is  to  be  found 
In  either.  If  we  now  turn  to  the  General  Law 
«9  it  stands  at  present,  we  shall  find  that  non- 
residents may  become  corporators. 

Section  8  of  the  Act  of  April  29,  1874,  de- 
clares that  "  the  charter  of  an  intended  corpo- 
ration must  be  subscribed  by  five  or  more  per- 
aona,  three  of  whom,  at  least,  must  be  citizens 
of  the  Commonwealth."  Two,  therefore,  of 
the  original  corporators  may  be  persons  who 
«re  neither  citizens  of  Pennsylvania,  nor  resi- 
dents within  its  jurisJiction.  In  section  7  of 
the  same  Act  it  is  made  the  duty  of  the  direct- 
ors to  procure  certificates  of  stock,  and  deliver 
them,  duly  signed  and  sealed,  to  each  person 
entitled  to  receive  them,  according  to  the  num- 
ber of  sb  ires  held  by  such  person.  The  sec- 
tion then  proceeds  as  follows:  "  Which  certi- 
ficates or  evidences  of  stock  shall  be  transferable 
«t  the  pleasure  of  the  holder;  .  .  .  and  the  as- 
aignee  or  party  to  whom  the  same  shall  have 
b^n  so  transferred  shall  be  a  member  of  said 
corporation,  and  have  and  enjoy  all  the  immu- 
nities, privileges  and  franchises,  and  be  subject 
to  all  the  liabilities,  conditions  and  penalties. 
Incident  thereto,  in  the  same  manner  as  the 
original  subscriber^r  holder  would  have  been." 

Thiawas  a  meiedeclaralionof  the  law  as  it  then 
-stood,  and  not  the  introduction  of  a  new  rule. 
But  the  Act  of  April  17,  1»78.  is  a  legislative 
«tep  in  advance.  Ii  authorizes  any  corpora- 
tion, authorized  to  hold  exhibitions  of  natural 
«nd  artificial  articles  and  products,  to  mort- 
1^^  its  real  and  personal  property  and  fran- 
chises, and  provides  that  the  purchaser  or  pur- 
•lasers  at  public  sale  under  such  mortgage 
'*  shall  be,  and  they  are  hereby,  constituted  a 
body  politic,  with  all  the  rights,  immuniiies 
«nd  privileges  of  the  corpoiation  whose  prop- 
erty and  franchises  may  bie  thus  sold.*' 

From  this  glance  at  the  General  Law  as  it 
now  stands,  it  is  very  clear  that  the  restriction 
npon  the  rights  of  stockholders  in  this  associa- 
tion contended  for  by  the  appellant,  and  which 
we  have  found  wanting  in  the  charter  and  the 
'General  Law  as  it  stood  when  the  charter  was 
granted,  has  not  been  supplied  by  the  statutes 
now  in  force.  Our  first  question  may.  then,  be 
4mswered  in  the  affirmative.  A  citizen  of  the 
United  States  may  become  a  stockholder  in  the 
Farmers  &  Mechanics  Institute  of  Northamp- 
ton County  although  he  is  not  a  citizen  of.  or 
resident  in,  this  State.  For  the  same  reasons 
the  second  and  third  questions  must  be  an- 
•wered  in  the  atlirmative.  The  nonresident 
atockbolder  takes  his  shares  with  all  the  rights 
and  privileges  which  pertain  to  tliem  in  the 
liands  of  a  citizen,  and  he  may  vote  upon  them, 
and,  where  no  other  qualification  than  owner- 
«liip  of  stock  is  required  of  the  directors,  he 
may  become  a  director.  We  put  the  right  of 
the  stockholder,  not  so  much  on  the  provision 
of  the  Constitution  of  the  United  Siatea  which 
wasdiscaosed  with  so  much  learning  by  the 
judge  of  the  court  below,  as  upon  the  nature  of 
•atock  aa  a  pei>K>Dal  chattel  and  the  right  of  an 
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alien  friend  at  the  common  law  to  deal  in  per- 
sonal goods,  embark  in  trade,  loan  money,  sue 
and  be  sued  for  the  collection  of  debts,  and  the 
protection  of  his  person  and  personal  estate. 

The  fourth  and  fifth  questions  relate  to  the 
rierht  of  a  stockholder  to  cast  more  than  one 
vote  if  he  owns  more  than  one  share  of  stock, 
and  his  right  to  vote  by  jJroxy.  A  corporation 
ia  a  voluntary  association  of  persons  engaged  in 
a  common  enterprise.  When  the  methods  of 
votinfl:  are  not  fixed  by  General  Law,  the  corpo- 
ratots  may  make  the  law  for  themselves,  sub- 
ject to  the  qualification  that  such  laws  and 
regulations  as  they  make  shall  not  conflict  with 
the  laws  of  the  State  or  of  the  United  States. 
The  General  Law  did  not  touch  either  of  the 
questions  now  raised,  and  for  that  reason  the 
corporators  or  stockholders  took  them  up,  and 
made  a  law  for  themselves,  covering  both  sut>- 
jects.  They  have  provided  that  stockholders 
shall  have  one  vote  for  each  share  held  by  them 
up  to  ten  shares,  and  they  have  fixed  the  pro- 
portion which  his  votes  shall  bear  to  his  sharea 
above  that  number.  This  is  a  reasonable  regu- 
lation, it  is  uniform  in  its  operation,  itconfiicta 
with  no  law,  and  it  is  binding  on  all  the  share-, 
holders.  The  same  thing  may  be  said  iu  regard 
to  voting  by  proxy.  It  was  competent  for  the 
members  oi  this  association  to  consider  what 
was  most  convenient  for  themselves,  and  best 
calculated  to  secure  the  votes  of  all  the  share- 
holders at  the  annual  elections.  They  had  the 
power  to  refuse  to  receive  votes  unless  offered 
by  the  voters  in  person,  but,  upon  considera- 
tion, they  decided  that  votes  might  be  cast  by 
proxy.  This  also  was  a  reasonable  regulation, 
uniform  in  its  application,  works  no  wrong  to 
any  shareholder,  and  conflicts  with  no  law  of 
the  Commonwealth.  It  is  therefore  a  valid 
and  binding  law.  made  by  the  shareholders  for 
their  own  government. 

The  sixth  and  seventh  questions  may  be  con- 
sidered  together,  as  they  relate  to  the  power  of 
the  directors  to  fill  vacancies.  Article  1 ,  ^  7,  of 
the  by-laws  is  as  follows:  "When  any  director 
shall  die.  resign,  neglect  to  serve  or  remove  out 
of  the  county,  the  m>ard  may  proceed  to  sup- 
ply the  vacancy."  etc.  How  is  the  power  thus 
confined  to  be  exercised  ?  The  death  of  a  mem- 
ber of  the  board  of  directors  would  ordinarily 
be  a  matter  of  sufficient  notoriety  to  justify  the 
prompt  filliner  of  the  vacancy.  A  resignation 
made  to  the  board  affords  evidence  of  a  va- 
cancy, upon  whi<h  action  may  be  taken  at  any 
time.  Removal  for  neglect  to  serve  is  in  the 
nature  of  a  penalty,  and  cannot  be  imposed 
without  inquiry  into  the  facts.  The  alleged  de- 
linquent, if  within  convenient  reach,  should 
have  notice  that  he  is  charged  with  neglecting 
to  perform  his  official  duties,  and  be  heard,  if 
he  so  desires,  in  his  own  defense.  The  only 
other  ground  on  which  a  vacancy  may  be  de- 
clared is  the  removal  by  one  who  was  a  resi- 
dent of  the  county  when  elected  a  director,  to 
another  county  or  State.  Such  a  removal  or- 
dinarily operates  to  transfer  the  business  and 
social  interests  of  the  person  from  his  old  to  his 
new  home.  Old  forms  of  activity  and  old  busi- 
ness relationships  are  discontinued,  and  new 
ones,  in  anew  neighborhood,  take  their  pi  aces. 
But  a  removal  out  of  the  county  does  not  neces- 
sarily produce  these  results  in  all  cases.  It  may 
not  be  intended  to  be  permanent    It  may  not 
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interfere  with  the  ability  or  inclination  to  dis- 
charge acceptably  all  tbe  duties  of  a  director. 
Tlie  question  in  enchcase  iswhetliera  vacancy 
exists  in  fact.  If  it  does,  when  the  fact  is  as 
certained  tbe  vacancy  may  be  filled.  The 
subject  of  the  section  is  the  flUing  of  actual 
vacancies  happening  intermediate  the  annual 
elections.  The  boara  cannot  create  a  vacancy. 
They  cannot  oust  a  director  because  they  dif- 
fer from  the  stockholders  as  to  his  eligibility, 
nor  because  he  fails  to  attend  a  called  meeting, 
nor  because  he  is  not  a  citizen  of  tbe  Common- 
wealth. Legs\  questions  must  be  settled  in  the 
courts.  Questions  of  fact,  such  as  tbe  exist- 
ence of  an  actual  vacancy  by  removal  after 
election  or  neglect  of  duty  by  a  member  of  the 
board,  may  be  settled  by  the  directors,  and 
the  resulting  vacancies,  if  any,  may  be  filled 
by  them:  but  this  is  the  extent  of  their  power 
in  the  premises. 

The  judgment  i$  c^fPrmetL 


COMMONWEALTH  of  Pennsylvania,  ex  rel, 
Peter  ROBINSON,  Plff.  in  Eir., 

Charles  L.  HEMINOWAY  s<  ak 


(. 
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One  who  is  not  a  dtisen  of  the  United 
StateSt  but  who  is  and  for  many  years  has  been 
a  resident  and  pro|)erty  holder  In  this  State,  can 
become  a  stockholder,  is  entitled  to  vote  at  the 
stockholden*  meetings  and  may  be  legally  elected 
as  a  director,  of  a  corporation  organized  under 
the  state  laws. 

(January  S,  189Q.I 

ERROR  to  the  Court  of  Common  Pleas  of 
Northampton  County  to  review  a  judgment 
in  favor  of  ri'spondeuts  in  a  proceeding  by  quo 
warranto  to  compel  them' to  stiow  by  what  au- 
Uiority  they  exercised  tbe  offices  of  directors  of 
the  Farmers  &  Mechanics  Institute  of  North- 
ampton County.    lieversed, 

Robinson  was  one  of  the  original  relators  in 
the  case  of  Uemingioap  v.  Om.,an^«,  p.  857. 
He  was  not  a  citizen  of  tbe  United  States  but 
for  many  years  bad  resided  in  this  Stale  and 
bad  become  a  property  owner  herein.  Tbe 
court  below  decided  upon  that  state  of  facts 
that  he  was  ini'litrible  to  the  office  of  director 
in  the  institute  and  rendered  judgment  against 
him,  whereufwn  he  took  this  writ. 

Further  facts  appear  in  tbe  opinion. 

Messrs,  Edward  J.  Fox  and  Edward  4. 
Fox,  Jr.9  for  plaintiff  in  error. 

Messrs,  William  Fackenthall,  J.  W. 
Wilson  and  B.  F.  Fackenthall  for  defend- 
ants in  error. 

Williams,  c/l,  delivered  the  opinion  of  the 
court: 

In  the  case  of  DetwiUer  ▼.  Com,  ,ante,  p.  857,  in 
which  an  opinion  has  been  filed  at  tbe  present 
term,  we  have  considered  the  question:  "Can 
a  citizen  of  tbe  United  ^tate8,  who  is  not  a  citi- 
zen of  Pennsylvania,  become  a  stockholder  in 
the  Farmers  &  Mechanics  Institute  of  North- 
ampton County?"  We  are  now  to  push  our 
inijuiries  one  step  further,  and  determine  wheth- 
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er  one  who  is  not  a  citf  xen  of  the  United  Statea^ 
but  is,  and  ior  many  years  has  been,  a  resident 
and  property  holder  in  Pennsylvania  and  Ia 
Northampton  County,  can  become  a  stock- 
holder in  the  same  association;  and  whether,  if* 
be  may  become  a  stockholder,  he  is  entitled  U> 
vote  as  such  at  the  stockholders'  meetings;  and» 
finally,  whether  he  may  be  leirally  elected  a 
director  of  the  association.  For  the  reason* 
gi\en  in  DetmHer  ▼.  Com,,  supra,  we  think  he 
may  become  a  stockholder.  The  stock  being 
personal  property,  be  may  acquire  it  bv  gift  or 
purchase.  An  alien  could  at  common  taw  buy^ 
personal  goods,  and  sell  them;  and,  except  iA 
the  case  of  an  alien  enemy,  there  was  no  re- 
striction upon  trade  with  aliens.  If  be  can  ac- 
quire tbe  stock,  he  can  acquire  with  it  all  the 
rights  and  privileges  which  its  ownership  con- 
fers, among  which  is  the  ri^ht  to  have  a  voice 
in  tbe  control  of  the  enterprise,  and  the  selec- 
tion of  those  who  are  to  conduct  its  affairs.  He 
may  therefore  vote  in  the  same  manner,  and 
with  tbe  same  effect,  as  any  other  stockholder 
may  do.  Why  may  he  not  become  adirectorf 
The  office  is  not  a  political  one.  If  it  was,  he 
would,  of  course,  be  ineligible  to  it,  and  dia» 
qualified  for  voting  for  anyone  else  to  fill  it^ 
because  of  his  want  of  citizenship.  But  the 
charter  makes  but  one  qualification,  and  thai 
is  found  in  the  5th  article:  "The  mem  tiers  of 
this  association  shall  elect  fifteen  of  their  num- 
ber to  be  a  board  of  directors,  who  shall,  with- 
in ten  days  after  their  election,  divide  them* 
selves  into  three  classes  of  •five  each,  .  .  .  and 
annually  thereafter  ^\^  new  directors  shall  be 
elected  to  serve  for  three  years."  A  director 
must  be  a  stockholder.  No  other  qualiflcatio& 
is  required.  We  are  not  to  inquire  how  many' 
shares  he  holds,  whether  he  was  an  original  in- 
corporator, or  in  what  manner  he  acquired  title 
to  his  stock.  Tbe  single  question  which  the 
charter  raises  is  whether  he  is  a  stockholder. 

The  learned  Judge  who  tried  this  case  in  the 
court  below  thought  that  the  right  of  tbe  citi- 
zens of  New  Jersey  to  l)ecome  stockholders,  tO' 
vote  and  to  hold  office  in  this  association  rested 
on  tbe  Constitution  of  tbe  United  States,  and, 
loidcally  enough,  held  that  one  who  was  not  a 
citizen  of  tbe  United  Stales  could  not  become 
a  director;  but  we  think  the  right  of  all  per- 
sons, not  alien  enemies,  to  buy  and  hold,  use 
and  enjoy,  personal  property,  whether  corpo- 
rate stocks  or  articles  of  merchandise,  is  olner 
than  the  Constitution,  and  that  citizenship  of 
the  United  States  is  not  necessary  to  its  exer-^ 
cise.  Even  as  to  real  estate,  the  distinction  be* 
tween  a  resident  alien  friend  and  a  citizen  hae 
disappeared  in  Pennsylvania  and  nearly  eveiy 
other  State  in  tbe  Union.  The  words  of  our 
Act  of  1807  are:  "  It  shall  and  niav  be  lawful' 
for  any  alien  or  aliens,  actuallv  resiuent  within 
this  Commonwealth,  and  not  being  the  subjects 
or  subjects  of  some  sovereign  state  or  power 
which  is,  or  shall  be  at  tbe  time  or  times  of 
such  purchase  or  purchases,  at  war  with  the 
United  States  of  America,  to  purchase  lands» 
tenements  and  hereditaments  within  Uiis  Com- 
monwealth, and  to  have  and  to  hold  the  aame 
in  fee  simple,  or  for  any  lesser  estate,  as  fully, 
to  all  intents  and  purposes,  as  any  naiural-bora 
citizen  or  dtizens  may  or  can  do."  The  con- 
ditions annexed  to  this  section  were  modified 
by  subsequent  legislation,  so  thai  now  the  onl^ 
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limitations  are  tbat  the  purchase  shall  not  ex- 
ceed 5,000  acres  Id  extent,  or  $20,000  Id  annual 
▼alue.  Ad  ezaminatioD  shows  tbat  in  thirty- 
elgbt  States  resfdeot  alicD  friends  are  put  upuu 
the  same  footing  with  natural-born  citizens  as 
to  the  ripht  to  acquire,  use  and  dispose  of  real 
estate.  In  one  or  two  others  an  except  ion  is 
made  excluding  the  Chinese  from  the  privileges 
conferred  od  other  resident  aliens,  and  in  two 
more  no  provisioD  is  found  upon  the  subject. 
Id  Pennsylvania,  therefore,  a  resident  alien 
friend  can  deal  as  freely  in  all  forms  of  prop- 
erty, whether  personal  or  real,  "  to  all  intents 


and  purposes,  as  any  natural-bo*  n  citizen  or  cit- 
izens mav  or  can  do."  He  n  ay  embark  in 
business,  become  a  {Stockholder  in  a  joint  sto(± 
association  or  corporation,  become  a  manager 
or  director,  when  not  expressly  made  ineligible* 
and  use,  enjoy,  control  and  direct  his  property, 
of  whatever  nature  or  kind,  in  the  same  man- 
ner as  any  natural-bom  citizen  may  do. 

The  judgment  of  the  court  must  therefore  h& 
retereed  as  to  the  appellant,  and  he  be  restored 
to  the  position  to  which  he  was  regularly  elected 
by  his  fellow  stockholders;  the  costs  of  the  ap- 
peal to  be  paid  by  the  appellees. 


NEW  YORK  COURT  OP  APPEALS. 


B$  the  Judicial  Settlement  of  the  Account  of 
George  W.  CUAUNCEY,  as  Trustee  under 
the  Will  of  Mary  L.  Kirby,  Deceased. 

C-.N.  Y..-.-) 

Where  for  a  number  of  years  the  income 
from  a  decedent**  estate  is  inswffl<5ient 

to  pay  in  full  a  specific  annuity  given  by  his  will 
for  the  support  of  the  annuitant  and  made  pay- 
able out  of  the  income  alone,  a  surplus  in  subse- 
quent years,  when  such  income  is  more  than 
sufficient,  should,  in  the  absence  of  any  manifes- 
tation in  the  will  of  a  diflTerent  intent,  be  paid  to 
the  annuitant  in  satisfaction  of  the  previous  de- 
llclenoies,  and  not  to  the  next  of  kin, 

(January  14, 1800.) 

APPEAL  by  James  E.  Delaney  from  a  Judg- 
ment of  the  General  Term  of  the  Supreme 
Court,  Second  Department,  reversing  a  Judg- 
ment of  the  Ernes  Special  Term  rendered  upon 
the  settlement  of  a  trustee's  account  directing 
the  payment  to  him  of  certain  money.  Be- 
tened. 

The  case  sufficiently  appears  In  the  opinion. 

Mr.  Charles  EL  Otis  for  George  W. 
Chauncey,  trustee. 

Mr.  Jesse  Johnson  for  appellant. 

Mr.  William  C.  Holbrook  for  Maiy  E. 
Van  Aulen,  respondent. 

JLngBVf  Oh,  J,,  delivered  the  opinion  of  the 
court: 

The  question  in  this  case  regards  the  disposi- 
tion of  the  surplus  income  arising  in  certain 
years  from  a  trust  fund  created  for  the  pur- 
pose of  paying  annuities.  It  is  claimed  by  the 
annuitant  that  such  surplus  is  applicable,  in  the 
first  instance,  to  the  satisfaction  of  deficiencies 
in  the  annuity  occurring  in  previous  yeai-s  from 
the  insufficiency  of  annual  mcometo  pay  them 
in  full,  and  by  the  next  of  kin  that  it  goes  to 
them  as  property  remaining  undisposed  of  by 
the  wilL  The  portion  of  the  will  under  which 
the  question  arises  reads  as  follows:  *'  Tfiird.  I 
ffive,  devise  and  beqtieath  unto  my  executors 
hereinafter  named,  and  to  the  survivor  of  them, 
all  the  rest,  residue  and  remainder  of  the  estate, 
real  and  personal,  of  which  I  may  die  seised 
and  possessed,  in  trust,  nevertheless,  to  and  for 
the  uses  and  purposes  following,  that  is  to  say: 
To  receive  the  rents  and  profits  of  such  part 
thereof  as  shall  consist  of  real  estate,  and  to  in- 
Test  and  keep  invested,  upon  bond  and  mort- 
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ffageof  real  estate,  or  in  the  public  funds  of  the 
United  States,  State  or  City  of  New  York,  as 
they  may  deem  most  safe  and  productive,  such 
part  thereof  as  shall  consist  of  personal  estjite, 
and  apply  said  rents  and  profits  of  real  estate, 
and  interest  or  income  of  personal  estate,  to  th& 
use  of  my  said  husband,  William  L.  Kirby, 
during  his  natural  life,  except  tbat  they  shall 
apply  to  the  use  of  James  E.  Dj?lnney,  who  was 
brought  upbjr  me,  the  sum  of  foUO  per  annum 
thereout  until  he  shall  arrive  at  the  age  of 
twenty -one  yeais,  and  from  and  after  that  time 
the  sum  of  1^1,000  per  annum  thereout  during 
the  lifetime  of  my  said  husband  William  L. 
Eirby,  and  from  and  after  tlie  decease  of  my 
said  husband  the  sum  of  $2,000  per  annum 
thereout  during  his  natural  life." 

With  the  exception  of  a  trivial  legacy  of 
wearing  apparel  and  silver  plate  to  a  relative, 
the  above  contains  the  sole  disposition  of  prop^ 
erty  made  by  the  will,  and  the  Ustatrix  tbere* 
fore  died  intestate  as  to  the  corpus  of  her  es- 
tate, and  as  to  so  much  of  the  income  thereof 
as  should  not  be  needed  for  the  satisfaction  of 
the  annuities  charged  thereon.  So  long  as 
William  L.  Kirb^  lived,  no  question  could 
arise  over  the  disposition  of  surplus,  as  he^ 
was  entitled  to  the  whole  income  after  pay- 
ment of  the  annuity  to  Delaney.  Delaney  ar- 
rived at  his  majority  before  the  death  of  the 
testatrix,  and  no  payments  accrued  to  him  un- 
der the  $500  provision.  William  L.  Kirby  sur- 
vived his  wife  only  two  years,  and  during  that 
period  Delaney  received  substantially  the 
amount  of  his  annuity,  and  the  question  in  the- 
case  arises,  therefore,  over  the  payment  of  an- 
nuities after  that  period  under  the  $2,000  pro- 
vision. For  a  number  of  years  after  the  death 
of  William  L.  Kirby,  the  annual  income  from 
the  fund  was  iitsufflcient  to  pay  the  annuity  In 
full  to  Delaney:  but  in  the  course  of  time  the 
income  so  increased  that  it  exceeded  the  amount 
of  the  annuity,  and  the  disposition  of  this  sur- 
plus is  the  suDject  of  the  present  controversy. 
Should  it  be  first  applied  to  the  'satisfaction  of 
the  deficiencies  of  previous  years,  or  does  it  go- 
to the  next  of  kin  as  property  undisposed  of  by 
the  will?  No  such  question  could,  of  course, 
arise  under  a  provision  which  gave  the  annual 
income,  or  an  income  not  exceeding  a  certain 
amount,  to  one  or  more  legatees,  from  a  certain 
fund;  but  it  Is  contended  that  under  the  cir- 
cumstances of  this  case,  where  a  fixed  sum  is^ 
given  as  an  annuity  for  support,  and  there  i» 
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no  language  Id  the  will  showing  a  different  in- 
tent, the  legatee  is  entitled  to  have  his  annuity 
made  up  to  its  full  sum  by  the  accumulations 
of  subsequent  years. 

Upon  a  previous  appeal  to  this  court  [84  N. 
Y.  16].  upon  questions  arising  under  this  will, 
it  was  held  that  the  legacy  to  Delaney  was  not 
a  demonsirative  legacy,  and  was  therefore  not 
payable  from  th«  carpus  of  the  fund,  in  case  of 
a  deficiency  of  income  to  satisfy  the  full  sum 
of  the  annuity.  This  was  obviously  correct, 
since  the  will  plainly  provided  that  the  annui- 
ty was  payable  from  income  alone,  and  the  in- 
tention of  the  testatrix  could  not  be  violated 
by  applying  the  fund  itself  to  the  payment  of 
charges  which  had  been  otherwise  imposed. 
This  decision,  however,  does  not  affect  the  de- 
termination of  this  controversy.  That  is  to  be 
solved  by  an  examination  of  the  will,  and  such 
information  as  to  the  intention  of  the  testatrix 
as  may  be  gleaned  from  a  consideration  of 
both  its  positive  and  negative  provisions,  as 
well  as  of  its  omissions. 

We  do  not  think  much  light  cjiu  be  derived 
from  the  particular  form  observed  by  the  tes- 
tatrix in  creating  the  trust,  as  it  was  inartifl- 
cially  drawn,  and  must  be  construed  according 
to  its  legal  effect  In  terms,  she  creates  a  trust 
in  the  residue  of  her  estate  for  the  benefit  of 
her  husband,  but  excepts  from  his  bequest  the 
payment  of  certain  annuities  to  Delaney.  In 
legal  effert,  the  trust  was  intended  first  to  pro- 
vide for  the  payment  to  Delaney  of  the  annui- 
ty given  to  him,  and  the  balance  of  the  income 
alone  was  payable  to  the  husband.  The  tnist 
was  therefore  to  pay  from  the  income  of  her 
estate,  to  Delaney,  $500  per  annum  during  liis 
minority,  $1,000  a  year  thereafter  during  the 
life  of  W  illiam  L.  Kirby,  and  $2,000  a  year 
After  his  dcuth;  and  during  William  L.  Kirby's 
life  to  pay  to  him  the  balance  of  the  income 
beyond  what  was  necessary  to  satisfy  Delaney's 
claim.  These  sums  were  not  by  the  will,  in 
express  terms,  made  payable  from  the  annual 
income,  but  constituted  a  charge  upon  the 
aggregate  income  of  the  estate.  It  is  obvious 
that  the  legacy  to  Delaney  was  distinguishable 
from  the  provision  for  the  benefit  of  the  hus- 
band; for  in  the  one  case  the  husband  was  to 
have  the  gross  income.  \e^  the  charge  upon  it, 
whatever  it  might  be,  and  subject  to  all  casu- 
alties that  might  affect  it,  and  he  could  in  no 
event  have  more  than  this  sum.  Delaney  was, 
however,  to  have  a  fixed  sum,  which  could  not 
be  increased  beyond  the  allotted  amount. 
These  sums  were  evidently  graduated  for  his 
support,  as  they  varied  according  to  his  prob- 
able requirements,  and  were  increased  as  ad- 
vancing years  might  add  to  his  probable  wants 
and  necessities.  It  was  not  intended  as  an  ex- 
ception from  the  gift  to  the  husband,  to  be 
governed  by  the  characteristics  and  conditions 
applying  to  that  gift;  for  it  was  in  terms  to 
continue  after  his  death,  and  to  exist  as  a  con- 
tinumg  and  independent  trust  for  Delaney's 
benefit  so  long  as  he  should  live.  It  was,  in 
the  natural  course  of  events,  contemplated  that 
Delaney  should  survive  the  husband,  and  that 
his  annuity  should  outlive  that  to  Kirby.  The 
intent  clearly  implied  that  it  was  given  for 
«upport;  implies,  also,  an  intention  that  it 
should  be  payable  periodically  and  absolutely, 
to  meet  the  requirements  of  daily  necessities. 

7  L.  R.  A 


This  intention  might  be  temporarily  defeated 
by  the  casualties  affecting  all  financial  transac- 
tions; but,  80  long  as  the  property  remained 
and  yielded  an  income,  it  was  the  manifest  in- 
tention of  the  testatrix  to  give  it,  to  the  extent 
indicated,  to  the  child  she  had  reared,  and  had 
made  the  object  of  her  love  and  protection. 
Aside  from  her  husband,  she  mentioned  no 
other  object  of  bounty  in  her  will,  except  De- 
laney; and  no  intention  can  be  derived  there- 
from that  she  intended  to  die  intestate  as  to 
any  part  of  the  income  of  her  estate,  while  the 
specific  provisions  thereof  remained  unsatis- 
fied. In  making  these  provisions  she  was  not 
weighinf^  out  the  payment  of  a  debt,  or  the 
satisfaction  of  legal  obligations,  but  was  pro- 
viding for  the  necessities  of  one  whom  she  sup- 
posed had  a  moral  claim  upon  her  bounty  and 
protection.  She  was  endeavoring  to  preserve 
the  obiect  of  her  regard  from  future  want  and 
dependence.  She  could  have  had  no  intention 
of  depriving  him  of  the  amount  deemed  neces- 
sary by  her  for  his  support,  for  the  benefit  of 
strangers,  when  the  casualties  of  one  year  im- 
paired the  income  of  the  fund  which  might, 
by  the  prosperity  of  another  year,  be  rendered 
sufficient  to  meet  all  of  the  obligations  which 
she  had  charged  upon  it  The  trust  was  cre- 
ated for  the  sole  purpose  of  paying  the  income 
thereof,  during  the  lifetime  of  her  husband,  to 
him  and  her  adopted  child;  and  it  cannot  be 
supi)osed  that  she  intended  to  scrimp  them  in 
the  interest  of  persons  whom  she  did  not  re- 
gard of  sufficient  consideration  to  be  even 
referred  to  in  her  will.  She  must,  in  the  nat- 
ural course  of  events,  have  contemplated  that  ac- 
cident, mismanagement  or  misfortune,  might, 
for  one  or  more  years,  through  the  influenoe 
of  events  which  could  not  have  been  foreseen 
or  guarded  against,  render  it  impossible  to  pay 
promptly  the  charges  fixed  upon  the  income 
of  the  trust;  and  it  is  inconsistent  with  the  de- 
sign of  a  provision  for  support  to  suppose  that 
she  intended,  in  such  event,  that  the  object  of 
her  care  and  affection  should  be  left  without 
income  for  the  benefit  of  |iersons  whom  she 
did  not  know.  It  is  impossible  for  the  wisest 
and  most  prudent  manager  to  place  pecuniary 
investments  entirely  Iwyond  the  reach  of  finan- 
cial hazard  and  casualties,  but,  by  placing  the 
corpus  of  her  estate  in  trust,  she  doubtless 
hoped  to  preserve  a  principal  which  should,  at 
least  in  the  course  of  years,  realize  the  sums 
she  had  charged  upon  it;  and  we  can  find  no 
intent  in  the  will  that  such  income  should  be 
payable  to  strangers,  so  long  as  the  fixed 
charges  made  by  her  should  remain  unsatis- 
fied. 

The  contention  of  the  next  of  kin  would 
lead  to  the  establishment  by  the  trustees  of  a 
financial  year  which  should  be  inflexible,  and, 
whenever  the  year  terminated,  should  require 
them  to  close  the  books,  and  begin  a  new  and 
independent  term  for  the  receipt  of  income. 
In  such  event,  the  lapse  of  a  year  without  the 
receipt  of  income  would  cause  the  loss  of  the 
annuity  to  the  devisee,  no  matter  how  product- 
ive the  fund  mii;ht  prove  for  succeeding 
years.  This  result  must  be  worked  out  bv 
reference  to  the  intention  of  the  testatrix,  u 
sustainable  at  all;  but  we  have  heard  no  rea- 
sons drawn  from  the  provisions  of  the  will 
which  support  such  a  theory.    It  is  claimed 
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i>7  the  next  of  kin  that  the  case  of  C(uamaijar 
T.  Peanon,  8  Clark  &  F.  100,  is  an  authority 
for  their  coDtention.  We  do  not  so  read  that 
^ase.  The  facts  are  somewhat  complicated 
and  voluminous,  but  they  may  be  summarized 
40  as  to  show  the  principle  /sroverning  the  de- 
cision. The  testator  gave  his  whole  estate  to 
trustees,  among  other  purposes,  to  invest  a 
sufficient  sum  to  pay  two  annuities  of  £400 
•each  to  F.  and  P.  during  their  respective  lives, 
if  the  funds  should  prove  suiHcient  to  pay  them 
in  full,  and,  if  not,  to  divide  it  proportionately 
between  them;  but,  if  the  fund  proved  more 
than  sufficient,  to  vest  the  surplus,  and  divide 
it,  with  the  capital  sum  set  apart  for  the  annu- 
ities, as  the  same  should  become  tangible  by 
the  death  of  each  annuitant,  among  residuary 
legatees.  In  this  case  the  intention  of  the  tes- 
tator was  clearly  manifested,  as  there  was  an 
express  provision  that  in  case  of  insufficiency 
of  income  there  should  be  paid  to  the  annui- 
tants onlv  so  much  thereof  as  was  annually 
realized  from  the  fund  invested;  and  all  sur- 
plus accumulations,  as  well  as  the  corpus  of 
the  estate,  were  given  expressly  to  residuarv 
legatees.  We  do  not  doubt  the  case  was  well 
<leoided,  and  in  accordance  with  the  expressed 
intention  of  the  testator. 

The  question  here  involved  is  not  new  in  this 
c  Ate.  and  has,  as  we  read  the  authorities,  been 
expre<i8]y  decided  in  favor  of  the  annuitants. 
BierjiGH  v.  Chambers,  2  Sandf.  Ch.  882.  In 
that  case,  the  testator,  having  a  wife  and 
two  smuH  children,  and  also  four  adult  chil- 
dren by  a  former  wife,  after  giving  legacies  to 
the  latter,  directed  his  executors  to  convert  all 
the  residue  of  his  estate,  and  invest  it  in  stock, 
or  on  real  security,  so  to  remain  until  the  death 
or  marriage  of  his  wife,  and  until  the  youngest 
child  became  of  age.  Out  of  the  interest  and 
bicome  tliey  were  to  pay  to  his  wife  an  annui- 
ty so  lonf;  as  she  remained  sole,  and  to  his  two 
infant  children  each  an  annual  sum,  in  half- 
year!  v  payments,  varying  according  to  their 
age  from  time  to  time.  Each  was  to  have 
£1.000  on  her  marriage,  and  when  the  young- 
est became  of  age,  and  the  widow's  annuity 
eeased,  the  residue  was  to  be  divided  equally 
between  them.  The  will  further  provided,  in 
the  mean  time,  that  all  the  surplus  interest  and 
income,  after  paying  the  annuities,  should  be 
•divided  amon^  the  four  adult  children  semi- 
annually. The  income  of  the  residue  of  the 
•estate  was  insufficient  to  pay  the  three  annui- 
ties during  ten  rears  that  the  widow  survived. 
After  her  death*  it  was  more  than  sufficient  to 
pay  the  two  infants'  annuities.    It  was  held 


that  the  surplus  then  arising  must  be  applied 
to  the  discharire  of  the  three  annuities  which 
occurred  prior  to  the  widow's  death  before  any 
of  it  could  be  divided  among  the  adult  chil- 
dren. This  conclusion  was  reached  in  anology 
to  the  principle  that  legacies  for  the  support 
and  maintenance  of  a  wife  and  children  do  not 
abate  with  the  general  lesfacies.  It  was  fur- 
ther held  that  the  direction  for  half-yearly 
payments  of  annuities  and  di»tribuiion  was  a 
regulation,  under  the  general  intent  of  the  will, 
as  to  the  time  of  payment  of  the  annuiiics,  and 
for  a  division  after  they  were  fully  paid,  and 
that  testator's  intent  would  be  violated  by  a 
division  of  the  surplus  of  any  half  year,  leav- 
ing any  portion  of  the  annuities  unpaid  which 
fell  due  previously.  We  eiitirely  agree  with 
the  conclusions  reached  by  the  learned  assist- 
ant vice-chancellor  in  that  case,  and  consider 
them  in  point  here.  This  case  difTers  from 
that  only  m  the  fact  that  no  specific  disi^osition 
of  the  surplus  is  made  by  the  will,  which 
leaves  it  free  from  the  diHIculty  suggested  of 
an  ulterior  di«<position  of  the  fund  in  question. 
We  are  of  the  opinion  that,  in  case  there  had 
been  a  surplus  of  income  in  any  year  after  full 
payment  of  preceding  annuities,  it  would  have 
been  competent  for  the  trustees  to  have  paid  it 
over  for  distribution  among  the  next  of  kin, 
as  a  fund  would  thereby  nave  been  created 
which  was  not  disposed  of  by  the  will;  but 
that  no  such  distribution  could  properly  be 
made  while  any  part  of  such  annuities  remained 
unpaid. 

The  case  of  Stetoart  v.  CJiamhers  was  fol 
lowed  by  the  learned  surrogate  of  New  York 
in  Cochrane  v.  Walker,  4  Dem.  164.  The  views 
expressed  are  fully  sustained  by  recent  English 
authorities.  B^oth  v.  Coutton^L.  R.  5  Ch.  684, 
and  JPitt  v.  Lord  Daere,  L.  R.  3  Ch.  Div.  295, 
may  be  referred  to  as  supporting  the  doctrine 
contended  for. 

The  case  of  Bakery,  Ba^er,  6  H.  L.  Cas.  616, 
is  not  in  point.  The  question  in  that  case  was 
whether  the  annuity  was  a  demonstrative  leg- 
acy, payable  out  of  the  corpus  of  the  fund,  and 
it  was  held  that  it  was  not;  and  in  that  respect 
agrees  with  the  view  of  this  court  upon  the 
construction  of  the  will  under  considers lioOi 
Velaney  v.  Van  Auien,  84  N.  Y.  16. 

In  accordance  with  these  views,  the  order  of 
the  OenercU  Term  should  be  reversed,  and  the 
judgment  of  the  Special  Term  ajfirrned,  with 
costs  of  the  appeal  in  this  court  and  the  su- 
preme court. 

All  concur. 


MINNESOTA  SUPREME  COURT. 


Otto  8TREISSGUTH  et  al.,  Respts,, 

V. 

NATIONAL  GERMAN  AMERICAN 
BANK,  Appt. 


(. 


Minn. 


.) 


^A  bank  with  which  a  customer  has  left 
Ibr  collection  his  draft  upon  a  pari;y  residing 
at  a  distant  point  Is  liable  for  the  failure  and  de- 

*Head  note  by  Collehs,  «/*• 

?  L.  R.  A. 


fault  of  a  correspondent  to  whom  tfc  forwarded 
the  draft  for  ooUeotion. 

(February  M,  180Q.) 

APPEAL  b^  defendant  from  a  judgment  of 
the  Distnct  Court  for  Ramsey  County  in 
favor  of  plaintiffs  in  an  action  to  recover  from 
defendant  the  proceeds  of  a  draft  which  had 
been  given  to  it  for  collection.    Affirmed, 
The  case  sufficiently  appears  in  the  opinion. 


S64 


MniNEsoTA  Supreme  Court. 


Mmen,  JT.  B«  ft  W.  H.  Sajibom*  for  ap- 
pellant: 

Numerically  there  is  great  prepondenmce  of 
authority  in  favor  of  the  rule  that  the  liability 
of  the  home  b  nk  extends  only  to  the  exercise 
of  ordinary  care  and  prudence  in  the  selection 
of  its  correspondent  for  the  collection  of  the 
draft,  with  proper  instructions  to  collect  and 
remit. 

Mechem.  Ag.  pp.  846,  849,  §  514,  and  au- 
thorities cited. 

This  is  the  rule  in  Massachusetts. 

Dorchester  4b  M,  BarJc  ▼.  New  England  BsnJb, 
1  Cush.  177;  Pahens  v.  Mereantite  Bank,  23 
Pick.  830,  84  Am.  Dec.  59;  in  Conneciictit: 
Lawrence  t.  Ftonington  Bank,  6  Conn.  521; 
Eaet  iladdam  Bank  ▼.  Soovil,  12  Conn.  808;  in 
Maryland:  Jackitm  t.  Union  Bank,  6  Har.  & 
J.  146;  CliizeM  Bank  r,  UotreU,  8  Md.  5H0;  in 
Illinois:  ACtna  Ine.  Co,  ▼.  AUon  City  Bank,  25 
111.  243;  in  Wisconsin:  Stacy  v.  Dane  Co.  Hank, 
12  Wis.  629;  in  Iowa:  Guelieh  ▼.  Nat.  State 
Bank,  56  Iowa,  484,  41  Am.  Rep.  110:  in  Mi.ssis- 
lippi:  Tiernan  v.  Commercial  Bank,  7  How.  648; 
Agricultural  Bank  ▼.  Comnurcial  Bank,  7 
Bmedes  &  M.  592;  Bowling  v.  Arihvr,  84  Miss. 
41;  T/iird  Nat.  Bank  ▼.  Vtcksburg  Bank,  61 
Miss.  112,  48  Am.  Rep.  78;  in  Missouri:  Daly 
T.  ButcJiere  4b  D ropers  Bank,  56  Mo.  94,  17 
Am.  Rep.  663;  in  Tennessee:  Bank  of  Louie- 
tilU  V.  h'irst  Nat.  Bank,  8  Baxt  101,  85  Am. 
Bep.  691;  in  Pennsvlvnnia:  MerrhanVe  Nat. 
Bank  v.  Goodman,  109  Pa.  422,  58  Am.  Rep. 
728;  Meehanice  Hank  ▼.  Earp,  4  Rawle,  886; 
Bellemire  v.  Bank  of  U.  8.  4  Whart.  105,  3H 
Am.  Dec.  46;  Wingate  v.  Meclianiee  Bank,  10 
Pa.  104;  in  Louisiana:  1/yde  v.  Planters  Bank, 

17  La.  560:  Baldwin  ▼.  Bank  of  Louisiana,  1 
La.  Ann.  13. 

Messrs.  Yoongf  ft  Ll^^htnert  for  respond- 
enU: 

The  following  authorities  sustain  the  proposi- 
tion tliat  I  he  defendant  is  liable: 

Exchange  Aat.  Ban''  v.  Third  Nat.  Bank,  112 
U.  8. 270  (28  L.  ed.  722»;  Maekersy  v.  Hamsays, 
0  Clark  <&  F.  818;  Van  Wart  ▼.  WooUey,  8 
Barn.  &  C.  439;  Simpson  ▼.  Waldby,  6  West. 
Rep.  158,  63  Mich.  439,  447^54;  Allen  ▼.  Mer- 
efiants  Bank,  22  Wend  215;  Commercial  Bank 
T.  Union  Hank,  11  N.  Y.  208.  212;  Ayrault  v. 
The  Pacific  Bank,  47  N.  Y.  570;  Titus  ▼.  Me- 
ehanics  Nat,  Bank,  85  N.  J.  L.  583;  Datey  ▼. 
Jones,  42  N.  J.  L.  28;  Reews  v.  StaU  Bank,  8 
Ohio  St.  465;  Tyson  7.  State  Bank,  6  Blackf. 
225;  American  Erp.  Co.  ▼.  Eaire,  21  Ind.  4; 
P&wer  ▼.  First  Nat.  Bank^  6  Mont.  251;  Taber 
T.  Perrot,  2  Gall.  505;  Kent  T.  Dawson  Bank, 

18  Blatchf.  237. 

CoIIinfly  i/l,  delivered  the  opinion  of  the 

court: 

Tiie  single  question  presented  by  this  appeal 
b  whether  a  bank  with  which  a  customer  has 
left  for  collection  his  draft  upon  a  party  resid- 
ing at  some  distant  point  can  be  held  responsi- 
ble for  the  failure  and  default  of  a  correspond- 
ent to  whom  the  bank  has  forwarded  the  draft 
for  collection.  It  must  be  admitted  that  there 
la  apparently  a  great  conflict  of  precedents 
upon  this  precisa  question,  and  it  la  possible 
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that,  as  contended  by  the  appellaat.  the  weight 
of  the  authorities,  oumerically  speaking,  la 
with  the  proposition  tliat  when,  under  such 
circumstances,  a  bank  has  exercised  ordinary 
care  and  prudence  in  the  selection  of  a  correa- 
pondent  to  whom  it  transmits  a  draft,  bill  or 
note  for  collection,  and  remittance  of  the  pro- 
ceeds, its  liability  terminates,  because,  aa  it  la 
necessary  and  customary,  an<l  in  the  usual 
course  of  business,  for  Ininks  to  collect  through 
correspondents,  of  which  necessity,  custom 
and  course  of  business  the  owners  and  holders 
of  paper  have  full  no  ice  and  knowledge,  it 
must  be  held  that  they  have  assented  to  and 
authorized  the  work  of  collection  through 
others.  The  question  involves  a  rule  of  gen- 
eral application  and  of  commercial  law.  As  it 
concerns  trade  between  different  and  distant 
places,  and,  in  the  absence  of  a  statute  or  con- 
tractor usage  which  has  obtained  the  force  of 
law,  is  not  to  be  determined  according  to  the 
views  or  interests  of  any  particular  persona» 
classes  or  localities,  it  should  be  decided  ac- 
cording to  those  principles  which  govern  and 
best  promote  the  general  welfare  of  the  entire 
commercial  community,  and  in  accordance 
with  the  general  principles  which  apply  to  all 
who  contract  to  perform  a  service,  wiien  the 
appellant  received  the  draft  for  collection,  it 
entered  into  a  contract,  by  implication,  to  per- 
form such  duties  as  were  necessary  for  the  pro- 
tection of  its  customer.  It  agreed  to  collect  the 
paper  itself,  not  to  procure  the  services  of  an- 
other to  make  the  collection.  The  plaintiffs 
had  no  voice  in  the  selection  of  appellant'a 
agent  or  correspondent,  and  it  ia  difficult  to  see 
why  banks  and  banking  houses  should  be  ex- 
cepted from  the  operation  of  a  cardinal  and 
well-established  principle  of  law  that  every 
person  is  liable  ror  the  acts  of  such  agenta  aa 
may  be  appointed  or  designated  by  nini  to 
transact  such  business  as  he  has  undertaken  to 
perform  for  others.  The  appellant,  having  un- 
dertaken the  collection  of  the  paper,  stands  in 
the  attitude  of  an  independent  contractor  who, 
having  unrestraiued  likierty  so  to  do,  has  desig- 
nated a  sub  agent,  and  is  therefore  answerable 
for  his  neglect,  failure  or  default.  It  is  true 
that  in  the  adjudicated  cases  cited  by  the  ap- 
pellant strong  arguments  are  found,  and  co- 
§ent  reasons  stated,  in  support  of  its  position; 
ut  we  are  of  the  opinion  that  the  conclusion 
we  have  reached  is  the  sounder  one  upon  prin- 
ciple. It  is  also  sustained  by  the  Supreme 
Court  of  the  United  Btates,  and  the  courts  of 
last  resort  of  several  of  the  States,  including 
that  of  the  great  commercial  center.  New  York. 
It  is  also  the  rule  in  England.  Pittsfturgh 
ExcK  Nai.  Bank  v.  New  York  Third  Nat. 
Bank,  112  U.  8.  276  [28  L.  ed.  722];  Allen  v. 
MercJianU  Bank,  22  Wend.  215;  Ayrault  v. 
Pacific  Bank,  47  N.  Y.  570;  ^^mpson  v.  Wald- 
by,  63  Mich.  439,  6  West.  Rep.  158;  Tiitis  v. 
Mechanics  Nat,  Bank,  35  N.  J.  L.  588;  Beetes- 
▼.  State  Bank,  8  Ohio  St.  465;  7yson  ▼.  Staie^ 
Bank,  6  Blackf.  225;  Am,  Exp.  Co.  ▼.  Uaire, 
21  Ind.  4;  Maekersy  v.  Enmsays,  9  Cl:irk  &. 
F.  818;  Van  Wart  t.  WooUey,  8  Barn.  <k  a 
439. 
Judgment  e^linMd, 


1890. 


Lbavitt  &  Johnson  t.  Goodwin. 


IOWA  SUPREME  COURT. 


LEAVITT  &  JOHNSON 

KeDle  GOODWIN  et  al.,  aod  J.  IL  Rey- 

Doldfl,  Jr.,  Intervenor,  Appt. 

( Iowa ) 

▲  ]ir«rrl«loB   in  a  morigm.g^  that  the 

whole  sum  Becared  shall  become  dne  on 

any  default  in  payment,  will  not  make  notes 
wUoh  are  not  at  that  time  due  aooording  to  their 
terroa,  due  within  the  meaning  of  the  rule  which 
gireB  priority  to  those  first  maturing.  The  pri- 
ority Is  to  be  determined  by  the  order  In  which 
they  fall  due  according  to  their  terms. 

(February  6*  1890.) 

APPEAL  by  intervener  from  a  Judgment  of 
the  Distrtcl  Court  for  Black  Ilawk  County 
•QStaining  a  demurrer  to  bis  petition  of  inter- 
TCDtion  by  which  be  sought  to  have  the  pro- 
ceeds of  a  mongn.ep  foreclosure  applied  to  the 
eatifif action  of  his  claim  pro  rata  with  tkofle  of 
other  creditors.    AffinneiL 

Statement  by  Given.  J.: 
Od  July  14.  1885,  Nellie  Goodwin  and  her 
husband  executed  and  delivered  to  £.  W.  Burn- 
ham  a  mortgage  for  $3,100,  covering  what  is 
known  as  **i3urnhaur8  Opera-House/'  in  Water- 
loo, Iowa,  and  securing  tbe  payment  of  three 
Sromidsory  noteft.  as  follows:  One  for  $1,000, 
ue  August  1. 1886;  one  for  $1,000,  due  August 
1, 1887;  and  one  for  $1,100.  due  August  1, 1888. 
II  r.  Burn  ham  soon  thereafter  sold  the  two 
notes  first  name*!  to  the  plain tiflfs.  Leavitt  & 
Johnson,  wiih  proper  indorsements,  and  about 
tbe  same  time  sola  the  third  or  $1,100  note 
to  the  intervenor,  J.  M.  Reynolds,  Jr.  The 
first  note  was  not  paid  when  due,  but  one  year's 
iotereat  was  paid  On  all  of  the  notes.  The 
aeoond  not  being  met  wheii  dne,  the  plaintiffs 
inSeptemlier,  18^<7,  commenced  this  proceeding 
to  foreclose  siiid  mortgtige,  and  demanded  that 
their  Hen  be  the  flrst  and  prior  lien  on  ihe  mort- 
eaged  prop<Tiy,  and  that  their  notes  be  paid  in 
full  from  the  sale  of  the  mortgaged  premises. 
On  October  10. 1887.  the  intervener,  who  is  the 
appellant  herein,  filed  his  petition  of  interven- 
tion, setting  forth  the  fact  that  he  is  owner  and 
holder  of  the  third  note,  and  that  the  same  then 
was.  bv  the  terms  and  conditions  of  said  mort- 
gage, due  and  payable;  it  l)eing  provided  iu  said 
moTtgnge:  "But  should  said  party  of  the  first 
nartiailto  pay  said  notes  or  the  interest  when 
due,  or  fall  to  keep  8«iid  property  insured,  as 
above  provided,  then  the  whole  sum  remaining 
unpaid  shall  become  due,  and  this  mortgage 
may  be  foreclosed."  That  by  virtue  of  such 
provision  said  third  note  became  due  upon  de- 
lault  made  in  the  pavuicnt  of  tiie  first  notes, 
causing  the  whole  debt  to  at  once  become  due 
at  the  lime  of  suf-h  default  The  petition  of 
the  intervenor  asks  that  he  have  judgment  for 


the  amount  due  upon  his  note,  and  that  upon 
sale  of  the  mortgaged  premises  the  proceeds 
thereof  l)e  divided  pro  rata  between  the  holders 
of  the  several  notes,  and  that  plaintiffs'  claim  to 
priority  be  denied,  and  that  the  intervener's 
right  in  the  mortgaged  premise's  be  decreed 
equal  to  that  of  the  plaint  iffs.  To  this  petition 
or  the  intervenor  plaintiffs  demurred.  The 
court  sustained  the  demurrer,  and  denied  to  in- 
tervener the  pro  n/to  distribution  asked  in  bis 
petition,  and  entered  judcment  acrainst  him  for 
costs  of  intervention.  From  this  ruling  and 
judgment  the  intervenor  appeals. 

Mu9T9.  Mallan  ft  Holf,  for  appellant: 

In  the  case  at  l)ar  priority  as  to  time  of  ma- 
turity of  the  notes  secured  by  the  mortgage  is 
taken  i&way  and  absolutely  removed  by  tbe  pro- 
visions of  the  mortgage.  The  moment  that  the 
first  no'e  became  due  and  was  unpaid,  either  as 
to  principal  or  interest,  every  oi  her  note  secured 
by  the  mortgfige  also  became  due.  The  hold- 
ers of  all  are  placed  upon  Ihe  same  footing  aa 
to  the  time  when  they  have  the  right  to  com- 
mence an  action  to  subject  tbe  property  to  the 
payment  of  their  respective  notes.  Conse- 
quently there  can  be  no  priority  as  to  the  lien 
of  one  note  over  the  others  upon  the  mortgaged 
property,  but  each  holder,  having  at  thesame 
instant  the  same  ri«rht  to  subject  Ihe  property 
to  the  payment  of  his  debt,  must  share  pro  rata 
in  the  security. 

Granger  v.  Croveh,  86  N.  Y.  494;  Oo^erd  ▼. 
fftuon,  34  N.  J.  Eq.  88.  note;  Perry't  App.  88 
Pa.  43;  WiUon  v.  Eigenbrodt,  80  Minn.  4; 
Wilcox  V.  Allen,  86  Mich.  160;  Ilenfferton  T. 
Herrod,  10  Smedes  &  M.  631;  Campbell  v.  John- 
ston,  4  Dana,  182;  Keyes  v.  Wood,  21  Vt  831; 
Smith  V.  Cvnninyhain,  2  Tenn.  Ch.  568;  ParU 
t^eJxange  Bank  v.  Beard,  49  Tex.  858;  Kitchin 
V.  Grandy,  101  N.  C.  86. 

Where  all  the  notes  mature  at  the  same  time, 
they  are  equal  liens;  and  if  by  the  terms  of  the 
notes  and  rnortga;je,  default  in  the  payment  of 
the  first  note  or  of  the  interest,  when  due,  ren- 
ders all  the  notes  due  and  payable,  they  be- 
come equal  liens  upon  defaull,  and  are  pa>  able 
pro  rata  instead  of  pro  tan  to  from  the  proceedi 
of  the  sale. 

Wiltsie,  Mortg.  Foreclosure,  §  13,  p.  24;  Jones, 
Morlg.  3d  ed.  5i  1704;  Bank  of  U,  A  v.  Covert, 
13  Ohio,  240;  Bus/tfield  v.  Meyer,  10  Ohio  St. 
331;  Winters  v.  Franklin  Bank,  83  Ohio  St 
250;  Redman  v.  Ihirrington,  65  Cal.  271 ;  Piere$ 
V.  Shaw,  51  Wis.  316;  hfnrineBinkv,  Jnternat, 
Ba"k,  9  Wis.  67;  Uumphrtys  v.  Morton,  100 
111.  6112. 

The  notes  and  the  mortgage  constitute  one 
contract  and  are  inseparable  and  must  be  con- 
strued together. 

Bwttt  V.  Stark,  81  Fed.  Rep.  858;  Kennion 
V.  Reiser/,  10  Iowa,  443;  Dottblns  v.  Parker^  46 
Iowa,  857. 


'^Grrm.-'Sewral  nntes  aeaired  by  ime  moriQooe ;  prU 

ority. 

Where  a  mortage  is  iriven  to  secure  several 
notes,  but  contains  no  stipulation  as  to  the  order  In 
which  the  nutes  shniild  be  paid,  and  there  is  no 
agreement  aa  to  such  order,  there  can  be  no  prior- 
ity of  riflrhta  in  favor  of  different  assignees  of  such' 
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notes,  but  they  are  entitled  to  participate  ratably 
in  the  fund  derived  from  the  security.  Penzel  v. 
Broolcmlre,  51  Ark.  106. 

Several  notes  maturlnflr  at  dilferent  dates, secured 
equally  by  a  trust  deed  on  the  same  land,  are  en- 
titled to  share  the  security  pari  pamiu  Shields  v. 
Dyer,  86  Tenn.  41. 


866 


Iowa  Sufbbics  Coubt. 


Dec., 


Mr.  O.  C.  Miller,  for  appelleei: 

It  is  tbe  settled  law  of  this  State  that  where 
several  notes  secured  by  the  same  mortgage  be- 
come due  and  payable  at  different  dates,  the 
holder  of  the  note  which  matures  first  has  the 
prior  right  to  subject  the  mortgafi;ed  property 
to  the  payment  of  that  part  of  Uie  aebt  evi- 
denced by  stich  note. 

Grapengether  v.  F^ervary,  9  Iowa,  172; 
Rankin  v.  Major,  Id.  209;  Hinds  v,  Mooers,  11 
Iowa,  211;  Sanqsterv,  Love,  Id.  583;  Reederv. 
Carey,  18  Iowa,  275;  Masne  v.  Sliarpe,  Id.  548: 
IseU  V.  Lucas,  17  Iowa,  506;  Walker  ▼.  Sc/irH- 
her,  47  Iowa,  538. 

The  pro  tauto  rule  is  the  settled  rule  in  this 
State,  and  has  for  its  support  the  decisions  of 
the  greatest  number  of  the  highest  courts  of  this 
country. 

,  Gardner  y.  DiedericJis,  41  El.  158;  Sargent  y. 
Eoioe,  21  111.  148;  Funk  y.  McReynolds,  88  III. 
481;  Vansant  y.  AUmon,  28111.  30;  Kcexter  v. 
Burke,  87  111.  486;  State  Bank  v.  Tweedy,  % 
Black  f.  447;  Hough  y.  Osborne,  7  Ind.  i40; 
Grouse  y.  Holman,  19  Ind.  80;  Murdoek  v. 
Ford,  17  Ind.  5*4;  Stanly  v.  Beatty,  4  Ind.  184; 
Datfis  y.  Langsdale,  41  ind.  889;  Gwathmey  v. 
Bagland,  1  Rand.  (Va.)  466:  McVay  y.  Blood- 

ri,  9  Port,  (Ala.  J  547;  Hunt  y.  8'iles,  10  N. 
466;  //vrcA:  v.  Erskine,4&Uo.  484;  Mitchell 
y.  Aflfftfw,  86  Mo.  526;  Thompson  y.  FtWrf,  88 
Mo.  820;  Humphreys  y.  Morton,  100  HI.  598. 

Given,  J*.,  delivered  the  opinion  of  the 
court: 

1.  Different  rules  are  observed  in  diiferent 
States  in  applying  tbe  security,  when  several 
obligations  tailing  due  at  different  times  are 
secured  by  the  same  mortgage.  The  States  of 
Kew  York,  New  Jersey,  Pennsylvania,  Min- 
nesota. Kentucky  and  others,  Lave  adopted 
what  is  termed  the  "prorata  iheory;"  that  is, 
the  security  is  divided  among  the  holders  of 
the  different  obligations  according  to  the  sums 
due  thereon,  neither  having  priority  over  the 
other.  In  this  State,  and  in  Ohio,  Indiana, 
Illinois,  Alabama  and  some  other  States,  the 
pro  tanto  or  priority  rule  is  followed,  under 
which  the  notes  first  maturing  are  treated  as 
prior,  and  to  be  first  paid  in  full  out  of  the 
security.  Jsett  y.  Lucas,  17  Iowa,  508,  and 
cases  therein  cited. 

There  is  some  discussion  as  to  the  respective 
merits  of  these  rules.  While  much  can  be  said 
for  and  against  either,  we  deem  it  of  more  im- 
portance that  the  one  adopted  in  the  State  shall 
be  continuously  followed  than  as  to  which 
should  be  adopted.  The  pro  tanto  rule  was 
adopted  in  this  State  as  early  as  9  Iowa,  and 
has  been  followed  ever  since.  See  Grapengether 
v.  Fefertarj/,  9  Iowa,  163. 

The  question  here  presented  is  not  as  to  which 
of  these  rules  should  be  adopted  in  this  State, 
butwhetlierthe  provision  in  the  mortgage  that 
default  in  the  payment  of  the  principal  or  in- 
terest, when  due,  shall  cause  the  whole  sum 
remaining  unpaid  to  become  due,  renders  all 
the  notes  due  at  one  time,  in  case  of  default,  so 
that  neither  is  entitled  to  priority.  Where 
several  notes,  secured  by  the  same  mortgage, 
fall  due  at  the  same  time,  neither  would  be  en- 
titled to  priority.  Appellant's  contention  is 
that,  under  ttie  provision  of  the  mortgage  above 
quoted,  the  failure  to  pay  the  first  and  second 
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notes  when  due  rendered  his  note  due  at  the 
same  time,  and  therefore  be  is  entitled  to  a  pr^ 
rata  share  of  the  security. 

These  notes  were  not  made  payable  on  or  he> 
fore,  but  on,  the  day  named  in  each  Hence 
the  maker  could  not  have  stopped  the  running- 
of  tbe  interest  by  tendering  pajrment  before 
maturity,  and  the  holder  could  cot  be  compel- 
led to  receive  payment  before  maturity,  but 
bad  a  right  to  stand  upon  his  contract,  and  n- 
ceive  his  interest  up  to  the  maturity  of  his  note. 
Can  it  be  said  that,  by  defaulting  the  pavment 
of  the  first  note,  the  fast  was  renderea  due,  so 
that  the  maker  might  have  stopped  the  running 
of  the  interest  by  tendering  payment?  We 
think  not.  The  evident  purpose  of  such  a  pro- 
vision in  the  mortgage  is  that,  in  case  of  default 
and  foreclosure  on  the  installment  tirst  falling 
due,  the  surplus  of  the  security  may  be  applied 
on  the  remaming  obligations,  instead  of  being 
held  idle  until  maturity.  Tbe  default  in  the 
first  renders  subsequent  notes  due  or  not,  at 
the  election  of  tbe  holder.  If  he  prefers,  he 
may  waive  his  right  to  the  mortgage  security, 
and  stand  upon  the  terms  of  the  note,  or  he 
may  elect  to  treat  his  note  as  due,  and  demand 
his  share  of  tbe  security.  To  appl^  the  rule 
contended  for  by  the  appellant,  m  a  State 
where  the  pro  tanto  rule  is  the  established  law, 
would  add  an  element  of  uncertainty  to  mort- 
gacre  securities  that  would  seriously  affect  their 
value.  Such  a  rule  would  render  it  uncertaii^ 
whether,  under  mortgages  like  this,  the  security 
would  be  applied  pro  rata  or  pro  tanto,  Thke 
a  case  of  three  notes  and  mortg<ige  like  those 
under  notice,  as  illustration.  A  party  knowing: 
that,  under  the  laws  of  the  State,  the  notes  are 
entitled  to  priority  according  to  the  order  of 
their  maturity,  and  knowing  the  security  to  be- 
sufiicient  for  the  first  two  notes,  but  insufficient 
for  the  whole,  purchases  and  pays  for  the  twe 
notes  first  falling  due  on  that  basis.  If  the 
maker  may,  by  defaultinp",  deprive  these  notes 
of  their  priority,  then  surely  they  would  not  be 
purchased  so  readily,  nor  at  such  a  price. 

The  rule  contended  for  would  render  it  pos- 
sible  for  the  mortgagor  and   holder  of   the 
notes  last  falling  due  to  defeat  the  holder  of 
the  first  notes  of  his  priority,  by  the  maker's^ 
failing  to  pay  the  interest  on  the  last  note, 
whereby  all  become  due,  and  the  holder  of  the- 
last   be   entitled  to  a  pro  rata  shaie  of  the 
security.    Notes  of  this  description,  secured  by^ 
mortgages  and  deeds  of   trust,  enter  largely^ 
into  the  business  transactions  of  the  State,  and 
the  courts  should  hesitate  before  pronouncing  a. 
rule  that  would  render  it  uncertain  whether  se- 
curity for  such  notes  would  be  SippMed  pro  rata 
or  pro  tanto.    Our  conclusion  is  that  tbe  matur- 
ity of  the  notes,  by  reason  of  default  in  making 
prior  payment,isnot  such  a  falling  due  as  should 
change  the   rule  for  the   application  of  the- 
security.    We  are  aware  that  in  Bank  of  U.  8. 
V.  Covert,  18  Ohio.  240,  and  in,  Pierce  v.  S/iaw,. 
5r  Wis.  816,  the  contrary  doctrine  wai  held. 
We  have  examined  these  cases  with  care,  and» 
with  the  profoundest  respect  to  those  courts^ 
must  say  that  we  cannot  concur  in  the  conclu- 
sions.   'One  of  the  grounds  upon  which  the  pro- 
tanto  rule  is  supr)orted   is   that  making  the 
notes  mature  at  different  times  evidences  an 
agreement  that  they  are  to  havenriorlty  in  the- 
order  in  which  they  fall  due.    Hence  cases  of 


1888. 


Be  Woodward. 


Wt 


default  llire  thfs  are  not  sncb  a  falling  due  as  I  plaintiffs' demurrer  to  fntprvenor^spetftfon,  and 
erpuDgea  from  Uie  coutxact  the  agreement  as  therefore  the  jijuigment  qf  ths  JXUrici  Cauri 


Id  priority. 

We  think  there  was  do   error  in  sustaining 


Uaffirmed^ 


NEW  YORK  COURT  OP  APPEALa 


lb  John  B.  WOODWARD  et  al.,  Executors, 
etc.,  of  Noah  S.  Hunt,  Deceased. 

Alice  GRAY  et  al.,  Appis,, 
John  a  WOODWARD  et  al.,  Bespte. 

!•  The    words  *' nephews   and  nieces 

hereinbefore  named,"  in  the  residuary  claiiseof  a 

will,  do  not  include  ffrand-nephews  and  a  grand- 

nfece  who  have  been  twice  previously  referred 

to  in  the  will  as  '^children"  of  a  ^^deceased  niece.** 

8.   A  testator  must  be  presumed  to  have 

used  words  In  their  ordmary  prunary  sense  or 

meaninflr. 

(December  17, 1880.) 

APPEAL  by  legatees  under  the  will  of  Noah 
8.  Hunt,  deceased,  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court,  First 
Department,  affirming  a  decree  of  the  Surrogate 
of  New  York  County  deciding  that  such  lega- 
tees were  not  enlitled  to  participate  in  the  por- 
tion of  the  estate  disposed  of  by  the  residuary 
dause  of  the  will.     Affirmed.     . 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  Charles  H.  Johnson,  for  appellants: 

The  intension  of  the  testator  as  manifested 
hj  the  entire  will  should  govern. 

Orofby  v.  Wentlell,  6  Paige,  648;  Hoppock  ▼. 
Tucker,  59  N.  Y.  209;  Bilcox  v.  Rett,  1  Sim.  & 
Btu.  801;  MayoU  ▼.  Mayott,  2  Bro.  Cb.  125; 
Weeds  v.  Briitaw,  L.  R.  2  Eq.  833;  Obiter  v. 
J)&ughty,  23  Wend.  513,  reversed,  7  Hill.  305; 
Jroing  v.  De  Kay,  9  Paige,  528;  Pa/rk»  v.  Parks, 
Id.  117;  Sheetz's  App.  82  Pa.  213;  AnshuU  v. 
JUiller,  81  Pa.  212;  DimondT.  jDim^wrf,  9  Phila. 
215;  Seibert  v.  Wise,  70  Pa.  147;  Band  v.  Bergh, 
10  Paige,  152. 

The  intention,  however,  should  not  be  ascer- 
tained by  considering  the  language  of  the 
particular  devise  only,  which  is  sought  to  be 
construed,  but  should  be  gathered  from  the 
whole  instrument. 

JUiddleswarth  v.  Blackmore,  74  Pa.  414. 

For  similar  cases  to  the  one  at  bar,  see  Cromer 
T.  Pinckney,  8  harb.  Ch.  466;  Broioer  v.  Bowers, 


1  Abb.  App.  Dec.  214, 9  N.  Y.  Legal  Ohs.  197. 

The  death  of  his  niece  was  present  to  tes- 
tator's mind  and  her  three  children  formed  a 
class  to  take  her  share. 

Ferrer  v.  Pyne,  81  N.  Y.  282;  Be  Verplanek,. 
91  N.  Y.  444;  Raymond  v.  IJillhouse,  45  Conn. 
467,  19  Alb.  L.  J.  523;  Minter^s  App.  40  PtL 
111;  Loekhart  v.  Loekhart,  8  Jones,  Eq.  205. 

Mr.  Charles  H.  Knoz  for  Ueniy  E. 
Woodward,  respondent. 

Mr.  Charles  P.  Buckley  for  John  8. 
Woodward  et  al.,  respondents. 

Messrs.  Livinj^ston  ft  Olcott  for  Edwhk 
H.  Rogers,  respondent, 

Danfortht  J.,  delivered  the  opinion  of  the 
court: 

^oah  S.  Hunt,  who  died  in  the  City  of  New 
Yorli  November  12, 1888,  by  his  will,  made  in 
1879,  after  providing  for  the  necessities  of  some 
of  his  brothers  and  sisters  during  their  lives, 
out  of  the  income  of  specific  sums,  gave  the 
principal  of  those  sums  to  certain  persons  de- 
scribed by  him  as  his  nephews  and  nieces,, 
naming  the  brother  or  sister  from  whom  they 
descended,  and  in  the  tenth  clause  said:    "I 

five  and  bequeath  unto  Alice,  Thomas  and 
redenck,  the  three  children  of  my  deceased 
niece,  Alary  Jane  Gray,  late  wife  of  the  Rever- 
end Thomas  M.  Gray,  each  the  sum  of  two- 
thousand  dollars:  provided,  always,  neverthe- 
le^^s,  and  it  is  my  will,  that  if  my  sister  Jane 
Noe  shall  survive  me,  then,  and  in  such  case, 
at  least  one-half  part,  and  more  if  she  shall 
need  or  require  it,  of  the  interest  or  income  of 
the  legacies  hereinbefore  given  to  her  said 
grandcnildren  Alice,  Thomas  and  Frederick 
Gray,  shall  be  paid  by  my  executors,  their  sur- 
vivors or  survivor,  to  my  said  sister  Jane,  or 
be  appKpd  to  her  use  dunng  the  residue  of  the 
term  of  her  natural  life;  and  that  the  residue, 
if  any,  of  such  interest  or  income  of  such  lega- 
cies, respectively,  be  paid  to  the  said  children 
of  my  deceased  niece,  Mary  Jane  Gray,  respec- 
tively, to  whom  the  principal  thereof  is  herein- 
before given.  .  .  .  And,  in  the  event  of  the 


Nora— IFitt;  Ugaey  to  nephews  and  nieces, 

A  residuary  legacy  to  testator's  nephews  and 
nieces,  providing  that  *Mn  case  any  one  or  more  of 
the  children  of  my  deceased  brorbers  and  sisters 
mentioned  In  this  clause  of  my  wUl  shall  die  or  have 
died  before  me,  leaving  lawful  Issue  surviving  at 
the  time  of  my  death,  then  and  in  that  case  such 
tasue  of  my  deceased  nephew  or  niece  shall  receive 
the  share  which  bis  or  her  ancestor  would  have  re- 
ceived,*^—gives  to  the  issue  of  a  nephew  or  niece 
who  had  died  before  the  making  of  the  will  the 
share  which  the  parent  would  have  taken  If  living. 
Hayward  v.  Barker,  118  N.  Y.  aed 

A  deviiie  of  lands  to  teetator*s  nephew,  as  trustee 
for  one  B,  *^  her  use  during  her  natural  life;  after 
her  decease  to  the  use  of  the  lawful  begotten  heirs 
of  her  body,  each  one  to  diare  and  share  alike;  .  .  . 
In  case  of  the  death  of  B  and  ail  her  children,  all  the 
uroperty  willed  to  her  to  revert  to  my  nephew,"— 

7  L.  R.  A. 


gives  the  land  to  the  nephew  upon  the  death  of  B> 
after  the  decease  of  all  her  children,  although  one 
of  them  leaves  children  who  survived  B.  Lock- 
man  v.  Hobbs,  08  N.  a  641. 

If  the  testator  uses  legal  or  technical  phrases  only, 
his  Intentions  should  be  construed  by  legal  rult^a; 
but  if  he  uses  common  words  bis  intentions  will  bo 
r^ulcted  according  to  the  common  understanding 
thereof.    Wallace  v.  Minor  (Ya.)  10  S.  K  Rep.  423. 

The  question  in  expounding  a  will  is  not  what  the 
testator  meant,  but  what  Is  the  meaning  of  his 
words.  Hancock^s  App.  8  Cent  Rep.  fij29,  112  Pa. 
SaS;  Weldman*s  App.  42  Leg.  Int.  9(8. 

The  words  '*all  the  children  of  my  brother,^** 
though  used  as  if  to  designate  the  class,  mean  the 
nephews  and  nieces  enumerated  m  another  part  of 
the  will,  and  will  not  let  In  children  bom  after  the 
testator^s  death.    Chapeau*s  Bstate,  1  Tuck.  420. 

As  to  the  construction  of  a  will,  see  noU  to  Wales 
V.  Bowdish  (Vt.)  4  L.  K.  A.  819. 


8ee  also  13  L.  R.  A.  3G0. 


Nbw  Yobk  Ck)UBT  or  Appeals. 


Dxo., 


^eaib  of  any  of  tliem.  the  safd  Alfce,  Tliomas 
and  Frederick  Gray,  before  my  decease,  leav- 
ing no  issue  beror  him  ortbein  surviving,  who 
flliall  be  living  at  the  time  of  my  death,  then, 
and  JQ  any  and  every  such  case,  I  do  give  and 
bequeath  the  legacy  aforesaid  of  such  decedent 
unto  the  purvivorsor  survivor  of  them,  the  said 
Alice,  Thomas  and  Frederick,  if  more  than 
one,  in  equal  shares.  But  in  case  any  such  de- 
cedent shall  leave  surviving  him  or  her  any  is- 
sue who  shall  l)e  living  at  the  time  of  my  death, 
such  isRue  of  the  deceased  shall  be  entitled  to 
take  the  legacy  of  the  deceased  parent  of  such 
issue,  if  more  than  one,  in  equal  shares."  The 
eleventh  clause  is  not  material  here,  and  the 
twelfth  clause  is  in  these  words:  "All  the  rest, 
residue  and  remainder  of  my  estates  and  prop- 
erty, of  every  name,  nature  and  description, 
including  the  principal  sums  to  be  invested  for 
the  payment  of  interest  or  income  thereof  unto 
my  nephews  James  H.  Cory  and  8amue1  U. 
Clark,  and  my  niece  Sarah  Jane  Bradford,  as 
they  shall  severally,  by  the  death  of  either  of 
them,  fall  into  my  said  residuary  estate,  I  do 
give  and  devise  and  bequeath  unto  my  neph- 
ews and  nieces  hereinbefore  named,  except 
the  said  Jnmos  11.  Cory,  Samuel  H.  Clark  and 
8aiah  Jane  Bradford,  in  such  proportionate 
shares  as  the  legacies  hereiu before  given  and 
bequeath;  d  to  them,  respectively,  shSl  bear  to 
each  other  " 

He  appointed  executors,  who  entered  upon 
the  duties  of  their  oiTice,  and  in  due  time  ap- 
plied to  the  Siirrogate's  Court  of  the  County  of 
Kew  York  for  a  judicial  settlement  of  their  ac- 
count. It  was  found  that,  after  complying 
with  the  eai Her  provisions  of  the  will,  a  sur- 
plus remained  for  distribution  under  the 
twelfth  or  residuary  clause,  and  as  to  that  the 
surrogate  determined  that ''Frederick  F.  Gray, 
Thomas  M.  Gray  and  Alice  Gray,  the  children 
of  testator's  deceased  niece  Mary  Jane  Gray, 
are  not  nephews  and  niece  of  the  testator, 
within  the  meaning  and  intent  of  the  testator  as 
expre^^sed  in  the  twelfth  clause  of  his  will,  and 
are  not  entitled  to  pariicinate  in  the  distribu- 
tion of  his  residuary  estHte"  thereunder.  From 
tliat  determination  the  three  persons  named  ap- 
pealed to  the  supreme  court,  where  the  Judg- 
ment or  determination  was  affirmed. 

We  are  of  opinion,  both  upon  principle  and 
authority,  that  in  so  doing  no  error  was  com- 
mitted. There  is  no  douot  that  the  intention 
of  the  testator,  as  manifested  by  the  entire  will, 
should  govern.  This  is  the  appellants' conten- 
tion, and  it  is  a  sound  canon  of  construction. 
In  a  will,  as  in  a  statute,  the  spirit  is  to  prevail, 
and  the  letter  is  not  to  be  adliered  to  if  a  dif- 
ferent signification  can  be  gathered  from  the 
whole  context  of  the  instrument.  But  where 
the  langunire  of  the  testator  is  clear,  intelligible 
and  unambi.<ruous,  there  is  no  room  for  i^s  ap- 
plication. That  is  the  case  here.  From  a 
variety  of  beneliciHries  the  testator  selects  a 
certain  clnps,  described  by  him  as  "nephews 
and  nieces,"  and  not  all  of  that  class,  but  only 
those  "before  named;**  and,  giving  to  those 
words  the  natural  and  ordinary  signification, 
they  inrlu<le  only  the  children  mentioned  in 
the  preceding  clauses  of  the  will,  and  described 
as  nephews  and  nieces.  The  reconi  shows  that 
he  left  a  brother,  Isnnc  «T.  Hunt,  who  had  sev- 
eral cln'Mreu,  all  of  whom  were,  of  course, 
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"nephews  and  nieces"  of  the  testator,  yet  one 
only  of  these  seems  named  in  the  will;  and  it 
might,  I  think,  with  equal  plausibility,  be  said 
that  those  not  named  should  be  included  aa 
that  persons,  although  relatives,  but  not  an- 
swering  the  description  adopted  by  the  testa- 
tor, be  held  to  be  entitled.  As  to  the  appel- 
lants, they  are  called  by  the  testator,  not 
"nephews'^'  or  "nieces,"  but  "  children"  of  his 
"deceased  niece/'  and  in  the  same  clause  are 
twice  referred  to  in  that  manner, — a  discrim- 
ination in  language  and  a  choice  of  words  of 
description  which  indicate  no  intention  to  in- 
clude the  persons  named  with  nephews  and 
nieces,  but  the  contrary.  It  is  obvious  the  tes- 
tator had  iu  his  mind  the  dilTerent  de^ees  of 
relationship  of  his  various  beneficiaries,  and 
the  selection  of  different  words  to  describe 
them  cannot  be  attributed  to  mistake  or  inad- 
vertence. To  hold  otherwise  would  not  pre- 
serve his  Intent,  hut  defeat  it. 

The  authorities  are  also  the  same  way. 

In  Falkner  v.  Bvtler,  Amb.  514,  the  testator 
empowered  his  wife  to  appoint  his  estate  to  be 
paid  to  his  sisters  and  their  children.  The 
court  held  that  "the  power  was  confined  to 
nephews  and  nieces,  and  could  not  be  extended 
to  great  nephews  and  great  nieces." 

In  Shell^  V.  Bryer,jAC,  207,  the  residuum  of 
the  estate  of  the  testator  was  "to  be  divided 
equally  between  his  nephews  and  nieces  who 
might  be  then  living."  Some  doubt  waa 
created  by  the  codicil,  but  it  was  held  that  the 
terms  "nephews  and  nieces"  were  not  ambigu- 
ous, and  unless  extended  by  some  peculiarities, 
could  not  include  great  nephews  or  greai-nieces; 
and  so  upon  the  will  alone  there  was  no  ambi- 
guity, and.  notwithstanding  the  doubt  raised 
by  the  codicil,  it  was  sodmd^d  in  view  of  Itoth 
instruments.  To  the  same  effect  is  Orook  v. 
Whitletf,  7  DoG.  M.  &  O.  490. 

In  Oromer  v.  Pinekney,  8  Barb.  Ch.  466,  the 
general  rule  is  repeated  that  the  testator  must 
be  presumed  to  have  used  words  in  their  ordi- 
nary primary  sense  or  meaning,  and  that  the 
words  "nephews  and  nieces,"  in  their  primary 
sense,  mean  the  immediate  descendants  of  the 
brother  or  sister  of  the  person  named,  and  do 
not  include  grand-nephews  and  grand-nieces  or 
more  remote  descendants. 

The  principle  of  construetion  applied  by  thia 
court  in  Low  v.  Harmony^  72  N.  Y.  408^  leads 
to  the  same  conclusion.  The  testator  m  that 
case  had  in  one  clause  made  provision  for  the 
appellant,  describing  her  as  the  daughter  of 
his  late  daughter  Sarah  Ann,  and  in  a  later 
clause  gave  his  residuary  estate  to  his  "wife 
and  living  children."  It  was  held  that  thia 
language  manifested  an  intention  not  to  in- 
clude the  representatives  of  a  deceased  child. 
These  cases  are  applicable  here. 

It  follows  that  whether  we  take  the  plain 
language  of  the  tenth  and  twelfth  clauses,  or 
search  for  the  intention  of  the  testator  in  the 
context  of  the  will,  the  result  is  the  same. 
From  neither  source  can  it  be  implied  that  the 
testator  intended  the  chihlren  "of  his  deceased 
niece"  to  share  in  the  bounty  bestowed  upon 
the  nephews  and  nieces  theretofore  named  by 
him. 

The  judgment  of  the  court  below  ihould  be  of* 
firmed,  mth  cosU, 

All  concur. 


i8oa 


BoBonoH  or  Milltai<b  y.  Btebgbbbn  R.  Go. 


PENNSYLVANIA  SUPREME  COURT. 


Bnigess,  etc..  of  the  BOROUGH  OF 
MILLVALE,  AppiB,, 

V. 

EVERGREEN  R  00. 

!•  Thetitleof  anActshowinflrapiirpoae 
to  charter  a  **  paaseng^r-rMlway  eoin* 
pany  '*  is  sufBcleDt  to  support  a  statute  whiob 
reallj  charters  a  steam-railroad  oompany  for  oar- 
Tjing  both  passengers  and  freight. 

S.  If  the  tiUe  fkirly  giyrem  notice  of  the 
subject  of  the  Act*  so  as  reasonably  to  lead  to 
an  Inquiry  into  the  body  of  the  bill,  it  is  all  that 
is  necessary.  It  need  not  be  an  index  to  its  con- 
tents. 

3.  The  temui'VaUway*  and  *' railroad** 

haTO  the  same  meaning. 

4.  The  title  of  a  sapplemental  statute 

which  refers  to  the  subject  matter  only  by  refer- 
ence to  the  title  of  the  principal  Act  is  sufficient 
if  the  legislation  in  the  supplement  is  germane  to 
the  subject  of  the  original  bilL 

••  The  adoption  by  a  railroad  com- 
pany* haTizifi[  the  powers  conferred  by 
the  €veneral  Railroad  Law*  of  a  narrow 
gtLUge  at  the  time  it  builds  Its  road,  will  not  pre- 
vent It  from  theretifter  adopting  any  gauge  in  or- 
dinary use,  or  which  any  company  can  adopt 
under  the  General  Kailroad  Law,  where  there  is 
no  limit  as  to  gauge  in  its  charter. 

^  Power  e^ven  to  a  railroad  company 
by  the  Ijeg^islatnre  to  construct  and  op- 
erate its  road  in  the  streets  of  a  town  or  city 
is  altogether  independent  of  the  municipality. 

(January  6,  1890l) 

CERTIORARI  9ur  appeal  by  plaintiffs  from 
a  decree  of  the  Court  of  Common  Pleas,  No. 
1,  of  Alleeheoy  County  dismissing  a  bill  tiled 
to  enjoin  defendants  from  extending  its  tracks, 
4md  from  chnniring  the  gau^  of  the  same,  and 
also  to  compel  the  removal  of  tracks  from  cer- 
tain streets.     A  firmed. 

An  Act  of  the  Assembly  was  approved  May 
18^  1871,  entitled  *•  An  Act  to  Incorporate  the 
Lawrence viile  &  Evergreen  Passen^r  Railway 
Company."  The  company  was  authorized 
among  other  things  to  construct  a  railway 
-commencing  at  a  certain  point  in  the  City  of 
Pillsburgh,  and  thence  along  a  designated  route 
to  Evergreen  Humlet,  in  Rose  Township  in  the 
County  of  Allegheny,  and  the  company  was 
given  power  to  use  steam  as  a  motive  power 
over  any  portion  of  its  road  outside  the  limits 
of  the  City  of  Pittsburgh,  and  with  the  consent 
of  certain  persons  named  to  use  such  motive 
power  wii  bin  the  city.  It  was  also  given  power 
to  carry  freight  ana  passengers,  and  to  extend 


NoTS.>-Ocmstn(c£ton  of  raOroad  in  gtreeU  af  town  or 

city. 

The  legislative  power  may  authorize  the  building 
of  a  railroad  on  a  street  or  other  public  highway, 
Init  such  power  must  be  given  by  the  Legislature. 
Oom.  V.  Erie  &  N.  B.  R.  Co.  27  Pa.  839. 

A  street  Is  a  public  franchise,  and  cannot  be  In- 
vaded except  by  direct  legislative  grant.  Fennsyl- 
▼anla  R.  Co*s  App.  86  Fa.  150. 

Although  a  highway  Is  devoted  to  one  public  use 
tbe  Legislature  may  devote  it,  concurrently,  to 
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its  road  by  consent  of  a  majority  of  the  stock- 
bolden:  to  Perry sville. 

Subsequently  an  Act  was  approved  March  9, 
1872,  entitled  *'  A  Supplement  to  An  Act  to  la- 
corporate  the  Lawrenceville  and  Ever^een 
Railway  Company,  Approved  May  18,  1871." 

By  such  supplement  .the  company  was  au- 
thorized to  extend  its  road  to  the  coal  fields  of 
Butler  County,  and  it  was  provided  that  the 
company  should  have  all  the  powers  and  priv- 
ileges in  locating,  constructing  and  operating 
its  roHd  as  were  contained  in  the  Act  regulating 
railway  companies,  approved  April  19,  1841, 
and  the  several  supplements  thereto. 

Some  time  in  1872,  the  company  built  a  nar- 
row-gauge steam  railroad  commencing  at  a 
point  in  the  Borough  of  Mil  I  vale,  and  thence 
along  certain  streets  of  said  Borough  to  fiver- 
green  Hamlet. 

Subsequently  the  company  began  to  con- 
struct its  road  in  the  direction  of  the  City  of 
Pittsburgh  in  order  to  reach  the  terminus  pro- 
vided in  its  original  Act  of  Incorporation  and 
undertook  to  change  the  gau^e  of  its  entire  road 
to  the  ordinary  broad-gauge  in  use  by  railroad 
companies. 

The  complainants  filed  this  bill  to  restrain 
such  action  upon  the  ground  that  the  acts 
under  which  the  railway  company  undertook 
to  act  were  both  unconstitutional,  and  also 
upon  the  ground  that  the  company  was  not  au- 
thorized by  the  terms  of  such  acts  to  operate 
its  road  or  to  extend  ol*  alter  the  gauge  thereof 
in  the  manner  contemplated. 

The  rights  of  the  Lawrenceville  &  Evergreen 
Railway  Company  have  all  become  vested  in 
the  Evergreen  Railway  Company. 

The  case  was  referred  to  a  master,  who  re- 
ported that  the  bill  should  be  dismissed.  Ex- 
ceptions filed  to  the  master's  report  were  dis- 
missed by  the  court  and  a  decree  entered  dia- 
missing  the  bill. 

The  complainants  thereupon  took  this  ap- 
peal. 

The  further  facts  appear  in  the  opinion. 

Messrs.  Lyon  A  Shoemakert  for  appel- 
lants: 

In  the  legislation  and  in  the  opinions  of  the 
courts  in  Pennsylvania,  "  railroads  "  and  **  pas- 
senger railwavs"  are  i^oognized  as  different 
and  distinct  classes. 

See  Const,  art.  17,  §  9;  Act  Authorizing  the 
Incorporation  of  Passenger  Railways,  May  28, 
IH78;  State  Une  dh  J.  R.  Go's  App.  77  Pa.  429; 
Com.  V.  Central  Pass.  R.  Co.  62  Pa.  519;  WesU 
ern  Pennsyloania  R.  Oa^s  App,  104  Pa.  406; 
lx>uisjDille  dt  P.  R.  Co.  v.  LouUviUe  City  BL  Co. 
2  Duv.  175. 

The  **  Lawrenceville  &  Evergreen  Passenger 


another  publle  use,  so  far  as  deolarln?  a  necessity 
for  that  other  use  is  ooncerned.  He  Prospect  Park 
&  a  I.  R.  Ck>.  67  N.  Y.  871, 8  Hun,  80. 

Tf£U  of  Act :  eonstUutional  prooiaions  as  to. 

See  TltusvllJe  Iron  Works  v.  Keystone  Oil  Co.  1 L, 
R.  A.  861, 122  Pa.  637 ;  People  v.  M cElroy  (Mich.i  2  U 
R.  A.  600 ;  Aster  v.  New  York  Arcade  K.  Co.  2  L.  B^ 
A.  789, 113  N.  Y.  93 :  Winona  v.  School  Dist,  No.  82,  t 
L.  R.  A.  46. 40  Minn.  18 ;  BvansvUle  v.  Stale,  4  L.  B. 
A.  08, 118  Ind.  406. 
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Railway  OompaDy"  was  originally  incorpo- 
rated as  a  "  passenger  railway    company. 

A  supplement  to  an  Act  of  Assembly  most 
lie  germane  to  the  Act.  And  the  Act  of  March 
9,  1872,  having  no  new  or  distinct  title,  bat 
being  entitled  merely  as  "  a  supplement/'  and 
being  for  an  object  foreign  to  the  original  Act, 
b  not  germane  to  it  and  hence  caanot  stand. 

State  Line  dt  J.  R.  Co*s  App.  77  Pa.  429; 
Oraig  v.  FVrst  Preebyterian  Church,  88  Pa.  42. 

The  object  of  this  supplement  was  to  clothe 
fbis  Passenger  Railway  Company  with  all  the 
powersof  an  ordinary  *'  railroad  companv"  in- 
corporated under  the  General  PUilroad^  Law 
of  1849.  It  is  therefore  not  germane  to  the 
original  Act.  hence  cannot  stand. 

Western  Pennsylvania  R,  C&s  App.  supra. 

The  Act  coDtaius  more  than  one  subject, 
to  wit:  passenger  railway  and  railroad,  and, 
only  one  of  these  subjects  (passenger  railway) 
being  expressed  in  its  title,  so  much  of  the 
Act  as  relates  to  other  subjects  is  in  conflict 
with  the  Constitution. 

If  it  be  contended  that  the  only  subject  of 
the  original  Act  and  its  supplement  is  '*rai]- 
road,"  the  subject  then  is  different  from  and 
not  clearly  expressed  in  the  title,  and  the  title 
Is  misleading  and  not  in  conformity  with  the 
Constitution. 

Second  Amend.  Const,  adopted  in  1864,  art. 
11,  g  8.  See  Dorses  App.  72  Pa.  102;  Re  Road 
in  PhcenixviUe,  109  Pa.  44;  Union  Pass,  R.  Go's 
App.  81*  Pa.  91;  Beckert  v.  Allegheny,  85  Pa. 
191. 

Corporate  franchises  can  only  he  plainly  and 
unequivocally  conferred;  and  where  a  doubt 
exists  as  to  the  powers  claimed  by  a  corporation 
against  the  public,  the  construction  Is  most 
atrongly  against  the  corporation  in  favor  of  the 
public. 

Pennsylvania  R,  Co.  ▼.  Canal  Comrs.  21  Pa. 
22;  Com.  v.  Erie  4b  N.  E.  R  Co,  27  Pa.  889; 
Com,  V.  Central  Pass.  R.  Co.  52  Pa.  516. 

Mr.  JTohns  McCIeave,  for  appellee: 

If  the  title  fairly  ^i^es  notice  of  the  subject 
of  the  Act  so  as  reasonably  to  lead  to  inquiry 
into  the  body  of  the  bill,  it  is  aU  that  is  neces- 
•ary. 

Allegheny  Co,  Hom^s  App,  77  Pa.  77.  See 
Ees'onville  M.  4b  F.  Pass.  R.  Co.  v.  Philadelplaa, 
89  Pa.  210. 

It  is  diificuU  to  And  any  powers  in  the  Act 
of  February  19,  1840,  which  the  Company  did 
not  already  have  under  the  Act  of  1871,  except 
the  right  of  eminent  domain.  The  supplement 
is  therefore  clearly  germane  to  the  contents  of 
the  original  Act.  and,  if  so,  is  valid. 

See  JState  Line  SJ.R  C<fs  App.  77  Pa.  481; 
Graff  V.  Evergreen  R.  Co.  2  County  Ct.  liep. 
602. 

Green*  J.,  delivered  the  opinion  of  the 
court: 

Notwithstanding  the  very  ingenious  and  elab- 
orate argument  of  the  learned  counsel  for  the 
appellant,  we  feel  constrained  to  concur  with 
the  master  and  court  below  in  their  view  of  the 
conteniion  between  these  parties. 

It  is  very  earnestly  argued  for  the  appellant 
that  both  the  original  Act  of  Incorporation  of 
the  defendant  Company,  and  the  supplement 
thereto,  are  in  hostility  with  the  provisions  of 
the  Constitution,  and    therefore    void.    The 
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basis  of  the  argument  as  to  the  Act  of  Incor- 
poration is  that  the  title  of  the  Act  conveys  a. 
purpose  to  charter  a  passenger  railway  compa- 
ny, whereas  the  text  of  the  Act  really  chartera 
a  steam-railroad  company,  and  the  two  are  my 
inconsistent  that  the  text  must  fall.  If  it  wera 
true  that  a  passencer  railway  could  only  be  a. 
railway  laid  upon  the  streets  of  a  municipality, 
of  a  very  limited  extent,  propelled  only  by 
horse  power,  without  authority  to  carry  any- 
thing but  passengers  and  limited  to  the  use  of 
a  particular  kind  of  rail  upon  which  steam  cars 
and  engines  could  not  be  propelled,  there  would 
be  considerable  force  in  the  argument.  But 
there  is  no  such  definition  of  a  passenger  rail- 
way, and  there  never  was.  It  is  true  that 
when  passenger  railways  located  upon  the 
streets  of  cities  and  towns  were  first  built  and 
used,  they  were,  in  point  of  fact,  usually  char- 
acterized by  some  of  the  above  qualifications.. 
But  that  circumstance  proves  nothing  as  to  the 
extent  or  kind  of  the  corporate  franchises  ii^ 
any  particular  case.  There  was  no  general  law 
at  that  time  under  which  this  class  of  railroad 
companies  could  be  incorporated,  and  hence, 
tbere  were  no  means  of  deierminini?  what  the 
corporate  franchises  were,  except  by  an  exam- 
ination of  the  Act  of  incorporation  in  each  in- 
stance. These  were  alto^eilier  without  uni- 
formity. The  language  of  the  learned  master 
in  his  report  In  this  case  describes  them  correct- 
ly when  he  says:  "They  all,  like  the  defendant 
Company,  existed  and  held  their  f ranch isea 
under,  and  by  virtue  of,  special  Arts  of  Incor- 
poration, and  while  usually  confined  by  the 
terms  of  their  charters  to  the  streets  of  a  par- 
ticular town  or  city,  such  limitation  was  neither 
necessary  nor  universal,  while  the  powers  con- 
ferred differed  in  scope  in  almost  every  instance; 
some  companies,  for  example,  being  confined 
to  the  transportation  of  passengers  only,  and 
the  use  of  horse  power  as  a  motor,  while 
others  were  permitted  to  carry  freight  as  well 
as  persons,  and  also  to  use  steam  as  a  motive 
power." 

An  inspection  of  some  of  the  numerous  char- 
ters for  this  kind  of  roads,  granted  al>out  the 
years  1857  to  1860,  will  show  the  greatest 
possible  variety  of  conditions  annexed  to  the 
grant  of  corporate  powers  in  diiferent  charters. 
There  being,  then,  no  specific  uefinition  of  the 
term  "passenger  railway,"  either  prescribed  br 
statute  or  existing  in  the  common  understand- 
ing, it  follows  that  no  necessary  inference  of  a 
restricted  franchise  flows  from  the  use  of  the 
term  in  the  title  of  an  Act. 

In  the  case  of  Allegheny  County  Tlom^s  App-, 
77  Pa.  77,  we  said:  "Itwill  not  do.  thnrefore^ 
to  impale  the  legislation  of  the  State  upon  the 
sharp  points  of  criticism,  but  we  must  give 
each  title  as  it  comes  before  us  a  reasonable  in- 
terpretation, ut  resmagis valeat  guam  pereat.  If 
the  title  fairly  gives  notice  of  the  subject  of  the 
Act  80  as  reasonably  to  lead  to  an  inquiry  into 
the  body  of  the  bill,  it  is  all  that  is  Ufcessary. 
It  need  not  be  an  index  to  the  contents,  as  haa 
often  been  said." 

The  title  to  the  present  Act  of  Incorporation 
gave  notice  that  a  comjtany  bearing  the  name 
of  the  * 'Lawrence  ville  &  Evergreen  Paasencer 
Railway  Company"  was  to  be  incorporated. 
It  was  only  the  name  of  the  company  and  not 
its  purpose  or  object  that  was  debcribed. 
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The  terms  "railway"  and  •'railroad"  com- 

5 any  have  no  different  signification.  They  are 
efined  synonymoasly  in  the  dictionaries,  and 
are  used  m  the  same  sense  in  the  common  Ian 
ffuage  of  men.  In  the  General  Act  of  28d  May, 
187H  (Pub.  Laws,  111),  authorizing  the  incor- 
poration of  street  railway  companies,  the  terms 
^"railway"  and  "railroad"  are  used  indiscrim- 
inately as  representing  the  same  thing.  Thus 
Id  the  title  it  is  * 'railway  companies"  that  are 
mentioned.  In  the  second  section  it  is  provided 
that  $2,000  of  Slock  for  every  mile  of  *  *railroad" 
■ball  be  subscribed.  The  sixth  section  pro- 
vides that  the  president  and  directora  of  any 
"railroad"  company  organized  under  the  Act 
shall  have  power  to  borrow  money.  The  sev- 
enth section  directs  notice  to  be  fifiven  for  pay- 
ment of  installments  by  publication  in  one  or 
more  newspapera  published  in  the  county 
where  such  "railroad"  shall  be  located.  This 
form  of  expression  is  repeated  in  the  twelfth 
section  and  in  the  thirteenth  the  corporation 
created  under  the  Act  is  called  "railroad  cor- 
poration ."  In  the  fi  f  teen  th  sect  ion  i  t  is  referred 
to  as  "passenger  railway  company,"  und,  in  the 
aeventeeuth,  as  "street  passenger  railway," 
when  the  structure  itself  is  described.  It  Is 
perfectly  clear,  therefore,  that  in  the  legislative 
senae  these  several  modes  of  expression  are  used 
to  designate  the  same  thing. 

So  far  as  tlie  judicial  sense  of  the  community 
of  meaning  of  these  terms  is  concerned,  it  is 
strongly  expressed  in  the  case  of  Hestonville, 
M,  A  F.  PcM.  E.  Co.  V.  PhiUidelphia,  89  Pa. 
210,  in  which  we  expressly  held  that  city  pas- 
senger railways  were  included  within  the  term 
"railroads"  employed  in  the  Act  of  May  16, 
1861,  and  that  tbe  provisions  of  said  Act  relat- 
ing to  the  merger  apply  to  said  railwavs. 

The  Act  of  1861  is  entitled  "An  Act  Relating 
to  Railroad  Companies."  It  was  argued  (hen 
■8  now  that  this  liile  did  not  embrace  street  or 
passenger  railway  companies,  and  hence  there 
could  be  no  merger  of  such  under  the  provis- 
ions of  the  Act.  But  we  held  different! v.  Mr, 
Justice  Trunkey,  in  delivering  the  opinion  of 
this  court,  said:  "In  1861  all  railroads  were 
faicorporated  by  special  laws,  and  in  so  far  as 
each  law  did  not  prescribe  specially,  reference 
was  made  to  tbe  provisions  of  the  Act  of  Feb- 
ruary 10,  1849.  This  was  common  in  chartera 
for  passenger  railroads  as  well  as  othera.  In 
the  statutes  one  class  was  generally  styled  rail- 
loads,  and  the  other  more  frequently,  but  not 
always,  railways.  These  words  are  popularly 
used  as  synonymous,  and  Webster  defines  both 
•Uke,  but  this  mattera  little.  A  slight  exami- 
nation will  show  that  the  Legislature  did  not 
use  tbe  words  in  a  distinctive  sense."  After 
referring  to  several  chartera  which  combine 
both  classes  of  roads  into  one  corporation  the 
opinion  proceeds:  "Tliese  instances  sufficient- 
ly indicate  tbat  the  Legislature  indiscriminately 
used  the  words  in  their  popular  sense.  It  is 
true  that  railroads  were  used  in  the  country 
prior  to  their  use  on  the  streets  of  towns,  and 
that  many  differences  necessarily  exist  in  their 
regulation  and  management.  It  is  useless  to 
name  points  of  likeness  and  imlikeness,  for 
there  are  many  of  each,  and  these  vary  in  the 
same  road  when  one  part  is  in  the  country  and 
tbe  other  in  a  city.  Recently  narrow -^auge 
railroads  have  been  introduced,  not  laid  on 
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streets  of  cities,  nor  tunnelled  through  hills  and 
mountains,  but  running  over  the  Tatter.  All 
three  Isinds  are  railways — are  railroads.  Then 
as  respects  the  title  of  the  Act  of  1861,  it  em- 
braces railways  on  streets  as  well  as  those 
through  or  over  hills  and  mountains." 

The  foregoing  expressions  must  be  regarded 
as  qualifying  certain  remarks  contained  m  tbe 
opinion  of  this  court  in  the  case  of  Com.  v.  Cer^ 
tral  Pass.  R.  Co,  52  Pa.  606,  in  which  a  dis- 
tinction between  passenger  railway  companies 
and  railroads  generally  was  apparently  assert- 
ed, of  such  a  character  as  that  legist Jt'oo  in- 
tended for  one  class  could  not,  or  woulJ  not, 
embrace  the  other.  We  say  "apparently"  be- 
cause such  was  not  the  real  meaning  of  the 
court,  as  the  learned  counsel  for  the  appellant 
seem  to  think.  Our  brother  Strong,  who  de- 
livered the  opinion,  was  simply  interpreting  the 
actual  char  er  of  a  passenger  railway  company, 
in  which  there  was  notliing  that  eave  it  the 
right  to  use  steam  as  a  motor,  or  the  right  to 
carry  freight  as  well  as  passengera,  or,  by  con- 
sequence, the  right  to  use  the  heavy,  high  rails 
used  on  steam  roads  for  running  locomotives 
and  heavy  freight  trains.  All  thi^  was  literally 
true,  and  those  conclusions  were  strictly  correct, 
but  what  was  said  on  this  subject  was  said  ex- 
clusively with  reference  to  the  facts  of  that 
case,  and  by  way  of  illustration,  the  difference 
between  the  heavy  rails,  which  lise  several 
inches  above  tbe  surface  of  tbe  street,  and  do 
constitute  a  material  obstruction  to  the  travel, 
and  the  rail  in  ordinary  use  on  passenger  roads 
was  selected  and  emphasized,  but  that  was  all. 
It  was  never  intended  to  say  or  to  intimate  that 
there  might  not  be  different  kinds  of  rails  for 
passenger  railway  tracks,  or  that  one  kind  of 
rail  might  not  be  used  even  though  it  were  in  a 
slight  degree  more  obstructive  than  another,  if 
in  other  respects  it  were  a  suitable  rail  lor  such 
use.  We  think  the  learned  counsel  for  tbe  ap- 
pellant over-estimate  the  meaning  of  the  lan- 
guage quoted  in  their  argument  from  the  opin- 
ion in  the  case  referred  to. 

If  now  we  turn  to  the  language  of  the  Act  of 
Incorporation  of  the  appellee  in  this  case  we 
find  it  does,  in  the  most  express  and  eiophatic 
manner,  confer  upon  the  appellee  the  right  to 
use  steam,  as  a  mdtor  power,  on  and  over  any 
part  of  their  road  outside  the  limits  of  the  City 
of  Pittsburgh,  and  within  those  limits  if  certain 
consents  are  obtained.  We  6nd  also  that  ex- 
press power  is  given  to  carry  freight  as  well  as 
passengers  over  the  road,  and  to  construct 
such  turn-outs  and  switches  as  may  be  nec- 
essary, and  pass  over  and  across  any  other 
railroad  at  grade.  In  all  these  respects  the 
grant  of  powera  differa  from  that  of  the  Cen- 
tral Passenger  Railwav  Company,  and  it  is 
seen  at  once  that  there  is  an  absence  of  analogy 
between  that  case  and  the  present.  It  is  true 
that  in  this  case  as  in  that  there  is  no  provision 
as  to  the  kind  of  rails  that  may  be  used,  but  as 
the  powera  conferred  are  those  of  steam  rail- 
roads, both  as  to  the  motive  force  and  the  kind  of 
traffic  10  be  transported,  there  is  a  perfectly  le- 
gitimate inference  tbat  such  rails  may  be  used 
as  are  ordinarily  used  in  the  transportation  of 
freight  as  well  as  passengera,  in  care  moved  by 
steam  power.  No  such  inference  was  legitimate 
in  the  Central  Passenger  Railway  Oiw  because 
there  were  no  such  powen  expressly  granted, 
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IWlwv  Company-  w^  originally  tacorpc^  Slot""' 

5rfi72.Uaring  no  new  or  distinct  'ille.   b«t 
talDff  entitled  merely  as  "  a  Bupplemenl     «ad 
beini  for  an  object  toreigo  to  the  original  Act, 
h  not  germane  to  it  »<idT.eQce  cannot  Bland. 
ItaU  Line  *  /.  it   Ctf.  App-  TIJ*-  ««: 

Tbe  object  ot  Ihis  iupplement  was  to  clo  be 
this  Passenger  Rnilway  Company  wilb  all  the 
poweraot  an  ordinary  "  railrnnd  «>m!>anv  In- 
corporated under  the  Qenerul  Railroad  Law 
of  1849  It  is  therefore  not  germane  to  Ine 
original  Art.  hence  cannot  stand. 

Wentera  Pennsiilnania  R.  Cot  App.  wupra. 
The  Act  contains  more.  Ihaa  one  subject, 
to  wit'  pas-ierger  railway  and  railroad,  and, 
only  one  of  these  aubjccla  (passenger  railway 
being  expressed  in  its  liilc.  »  much  of  llu 
Act  as  relates  to  other  subjectt  la  In  conflid 
with  the  Coostituilon.  ,       u,    . 

If   it  be  contended  that  the  only  subject  •' 
llie  orieinal  Act  and  ila  supplement  ia '■':ii- 
H»d  "  the  aublucl  then  is  differenl  from  n: 
not  r'leariy  expressed  in  the  title,  and  llie  i 
Is  misleading  and  not  in  conformily  wiili 
Conatitution. 

Second  Amend,  Const,  adopted  In  IP"  ■ 
11   S  3.     See  Doriry'i  App.  Ti  Pa.  IK:  I: 
in  PltceniTtriUe.  109  Pa.  M;  Uni^  /'"-s.  ■ 
App.  81»  Pa,  91;  Beetert  v.  Atleghei.;,. 
191.  ,    .      , 

Corporaie  franchises  can  only  l>e  n 
nnequivocally  conferred;  and  wh'  ■ 
eiisifl  as  to  ibe  powers  claimed  hv  :i  ■ 
■gsinst  Ihe  public,   the   conslrin  i 
Itrongly  agafnal  the  oorporatlDii  i; 
public. 

Fenniulvania  R.  Co.  ▼.  Can,-' 
SSi  CSwTi.  V,  ErU  A  N.  B.   li.  ■ 
Com.  V,  Central  Pau.  R.  Co.  ■ 
Mr.  Jofana  McClo».ve.  1 
If  the  title  fairly  gWca  m- 
of  the  Acl  so  at  leasonnMv 
into  the  body  of  the  bill,  i' 
•arv. 

AlUghrny  Oo.  Horn'-* 
Sei-anville  M.  AF.  F<"^. 
89  Ph.  310. 

Ilia  difficult  to  fin.t 
of  February  IB.  lS41i 
not  alrpadjhovo  uii' 
.  tbe  right  of  emineui 
la  therefore  clearly 
tbe  original  Act.  :i' 
S"  ■■'  *-  "■-■-- .; 
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'  "  ♦o  travel,  is  equal • 
•»•  '^>mmon  use  for 
V  hA,  perhaps  Is,  pos- 
it nd  passengers  over 
"iinal  stringers,  or  the 
I  in  street  passenger 
•nnlity  will  not  take 
in 01  e  obstructive  rail, 
me  in  general  use  for 
vviiicb  is  conferred  by 

.  ue  tille  of  the  defend- 
u4  a  passenger  railway 
..ouce  is  sought  to  be 
/  carriage  must  be  sub- 
-   those  ordinarily  exer- 
.iiipanies.    This  would 
were  no  other  powers 
.1  as  such  other  powers 
1  they  necessarily  carry 
•omary  modes  in  which 
i^ed.     8o,  too,  it  is  urged 
wer  to  change  the  gauge 
Mr  row  gauge  of  three  feet 
ordinary  use.    But  as  all 
•  '1  upon  railroad  companies 
*  ni  of  February  19,  1849,  are 
fondant  Company  by  thesec- 
'  Supplement  there  is  no  force 
m.     There  is  no  limit  to  the 
}iipany's  road  In  the  charter  or 
liiey  would  necessarily  have 
.()  adopt  any  gauee  in  ordinary 
y  mi|^ht  desire,  which  any  rail- 
CnouIu  have  under  the  General 
rf  the  State. 

that  the  defendant  adopted  the 
al  the  time  its  road  was  built  and 
cr  since  until  now,  as  is  alleged 
u  reply  is  at  once  manifest,  that  it 
concluded  by  such  original  adop- 
tinuous  use.    It  parted  with  no 
J  \o  make  any  change  in  tbegautre 
.  or  the  character  of  its  rail,  which 
rests  or  the  advance  in  the  science 
!  building  might  suggest,  always,  of 
iMiin  the  limits  of  its  chartered  rights. 
is  well  be  argued  against  ihe  proposed 
f  gauge,  that  because  a  particular  kind 
'  -18  in  vogue  and  was  actually  adopted 
A  by  a  railroad  company  at  and  after 
"  of  the  construction  of  its  road,  it  could 
(iopt  another,  but  was  concluded  by  its 
Moice,  upon  the  theory  of  an  exhaustion 
power.    It  will  be  seen  at  once  that  such 
"giiment  is  entirely  fallacious  and  unten- 
Instcad  of  such  being  the  law,  we  have 
ays  held  that  railroad  companies  not  only 
ve  tlie  right,  but  are  by  law  bound,  to  make 
:  of  the  latest  and  liest  inventions  and  appli- 
oes  tending  to  promote  the  comfort  and  safe 
/  of  the  public.    This  is  notably  the  case  in  the 
iiatter  of  spark-arresters,  and  is  equally  appli- 
<-ab]e   to   couplings  and  other  contnvances. 
The  writer  remenil^ers  when  strap  rails,  laid 
upon  longitudinal  stringers  and  fastened  down 
with  spikes,  were  in  common  use  on  steam  rail- 
roads, and  be  also  remembers  that  snakeheads 
at  the  ends  of  the  rails  resulted   from  this 
method  occasioning  fre()uent  accidents  and  loss 
of  life.    Wlien  the  Trails  came  into  use  it  be- 
came the  undoubted  lejeralduty  of  the  old  com- 
panies to  abandon  the  fiat  rail  and  use  the  new 


one,  and  any  company  failing  lo  perform  this 
duty  would  very  quickly  have  received  forcible 
and  emphatic  admonition  to  that  effect,  both 
from  Juries  and  courts. 

It  is  also  alleged  in  the  plaintiff's  bill  that  all 
the  acts  of  the  defendant  both  in  laying  its  orisr- 
inal  track,  and  in  operating  the  same,  and  now 
in  the  proposed  change  of  gauge,  and  extension 
of  its  road,  were  and  are  done  without  the  con- 
sent of  the  plaintiff,  and  against  its  earnest  pro- 
test, and  that  the  construction  an.1  operation  of 
the  road  upon  the  streets  of  the  Borough  is  a 
great  public  nuisance,  and  dangerous  to  the 
lives  of  the  citizens,  and  a  hindrance  to  business 
in  the  streets.  Of  course  if  by  (he  terms  of  the 
charter  it  were  neces^ry  to  obtain  the  consent 
of  the  borough  authorities  to  construct  and 
operate  the  road  of  the  defendant  upon  the 
streetsof  the  Borough,  this  point  would  be  well 
taken,  and  would  prevail.  But  no  rule  is  betr 
ter  settled  than  that  the  power  of  the  Common- 
wealth over  the  streeta  and  roads  within  its  ter- 
ritory, including  those  of  its  cities  and  towns,  is 
paramount  to  that  of  the  local  authorities,  and 
that  right  when  granted  to  a  railroad  company 
is  altogether  iudependent  of  the  municipality 
within  which  it  is  to  be  exercised. 

Said  Black,  Gh.  J.,  in  Com,  v.  Erie  eft  iV:  B. 
B,  Go.  27  Pa.  854:  "The  right  of  the  supreme 
legislative  power  to  authorize  thf'  building  of  a 
railroad  on  a  street  or  other  public  highway  is 
not  now  to  be  doubted.  ...  If  such  conver- 
sion of  a  public  street  to  purposes  for  which  it 
was  not  originally  designed  does  operate  severe- 
ly upon  a  portion  of  the  people,  the  injury  must 
be  borne  for  the  sake  of  the  far  greater  good 
which  results  to  the  public  from  the  cheap, 
easy  and  rapid  conveyance  of  persons  and  prop- 
erty by  railway.  .  .  .  The  right  of  a  com- 
pany thereupon  to  build  a  railroad  on  the  street 
of  a  city  depends,  like  the  lawfulness  of  all  its 
other  acts,  upon  the  terms  of  its  charter.  Of 
course  when  the  power  is  given  in  express 
words  there  can  be  no  di^^pute  about  it.  It  may 
also  be  given  by  implication." 

In  the  leadmg  case  upon  this  subject,  viz., 
Philadelphia  <ft  T.  R.  Co'i  Case,  6  Whart.  25, 
Gibpon,  Gh,  «/.,  said:  **It  would  be  strange, 
therefore,  were  the  streets  of  an  incorporated 
town  not  public  highways,  sublcct  perhaps  to 
corporate  regulation  for  purposes  of  grading, 
curbing  and  paving,  but  subject  also  to  the 
paramount  authority  of  the  Lcgi.«laiure  in  the 
regulation  of  their  use  by  cairiages,  rail-cars 
or  means  of  locomotion  yet  to  be  invented,  and 
this  without  distinction  between  the  inhabitants 
and  their  fellow-citizens  elsewhere." 

In  Waiamsport  Pom.  R,  Co,  ▼.  WiUiamf- 
port,  120  Pa.  1,  12  Cent.  Rep.  289,  the  pit^sent 
Chief  Justice  Baid:  "It  is  not  denied  that  the 
charter  of  the  appellant  company  gives  it  the 
power  to  lay  its  tracks  upon  the  streets  in  ques- 
tion, and  if  it  were  denied  it  would  not  matter, 
as  such  power  is  expressly  conferred.  .  .  . 
There  is  nothing  m  the  company's  charter 
which  makes  the  consent  of  councils  a  prereq- 
uisite to  the  exercise  of  its  corporate  powers  in 
the  extension  of  its  road;"  and  we  therefore 
held  that  the  company  was  at  liberty  to  extend 
its  road  without  obtaining  such  c«>nsent. 

In  the  present  case  the  right  to  lay  the  track 
upon  any  public  road  then  opened  or  thereafter 
to  be  opened  is  expressly  given  without  any 
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and  they'could  not  be  ioferred  from  a  charter 
wbicb  conferred  only  the  power  to  carry  pas- 
sengers, and  upon  a  passen^r  railway  to  be 
laid  upon  the  streets  of  a  city.  It  was  there- 
fore properly  held  that  the  ri>^ht  to  lay  a  heavy 
Trail,  such  as  is  used  on  steam  roads  author- 
ized to  carry  freight  as  well  as  pasf«engers,  did 
not  exist.  In  the  present  case  the  road  is  au- 
thorized to  be  built  in  the  country,  as  well  as 
in  the  city  and  town,  and  by  the  nearest  prac- 
ticable route  between  terminal  points,  with  a 
right  to  occupy  any  public  road  then  or  there- 
after to  be  opened,  and  in  this  respect  also  it 
differs  from  the  Central  Pataenger  Bailway 
Case,  and  more  nearly  resembles  the  lleston- 
viUe  Cage.  We  are  clearly  of  the  opiuion  that 
the  title  of  the  Act  of  1871  suffioiently  expresses 
a  purpose  lo  charter  a  railroad  company,  and 
that  there  is  nothing  contrary  to  the  Constitu- 
tion in  the  text  of  the  law. 

But  the  Supplement  of  1872  Is  also  attacked 
for  a  similar  reason,  because  the  title  contains 
no  reference  to  the  subject  matter  of  the  Act, 
other  than  by  reference  to  the  title  of  ihe  prin- 
cipal Act.  But  the  answer  to  this  objection  is 
that  the  rule  governing  such  cases  is,  "that 
where  the  legislation  in  the  Supplement  is  ger- 
mane to  the  subject  of  the  original  bill,  theob- 
jectof  such  Supplement  is  sufficiently  expressed 
in  the  tiUe."  Bate  Line  dkJ.R  Co*i  App.  77 
Pa.  481. 

This  makes  it  necessary  to  consider  only  the 
character  of  the  leeislation  contained  in  the  Sup- 
plement. That  legislation  is  all  contained  in 
two  sections,  the  first  of  which  authorizes  the 
company  by  name  to  extend  its  road  to  the 
coal  fields  of  Butler  County,  and  the  second 
confers  upon  the  company  all  the  powers  and 
privile&res  of  the  Act  of  February  19,  1849. 
All  this  relates  to  the  Lawrenceville  &  fiver- 
green  Passenger  Railway  Company,  and  as  that 
is  the  name  of  the  company  chartered  by  the 
Act  of  1871,  to  which  it  is  expressly  declared 
to  be  a  Supplement,  and  as  the  powers  confer- 
red are  properly  ihoee  which  pertain  to  railroad 
companies,  it  cannot  be  doubted  that  the  legis- 
lation of  the  Supplement  is  eermane  to  the 
subject  of  the  original  Act  of  1871. 

In  the  case  of  Craig  y.  First  Preshyterian 
Chvrefi,  88  Pa.  42,  we  held  that,  where  an  Act 
of  Assembly  is  entitled  a  supplement  to  a  for- 
mer Act,  and  the  subject  thereof  is  germane  to 
the  subject  of  the  original  Act,  its  subject  is 
sufficiently  expressed  to  meet  the  requirements 
of  art  8, 1  8,  of  the  Constitution. 

In  yiew  of  these  considerations  and  decis- 
ions, we  are  clearly  of  opinion  that  both  the 
Act  of  1871  and  the  Supplement  of  1872  are 
lawful  exercises  of  the  legislative  power  not 
prohibited  by  the  Constitution.  It  only  re- 
mains to  consider  whether  the  matters  com- 
plained of  in  the  bill  are  authorized  by  the 
charter  and  its  supplement.  These  matters  are 
the  construction  of  the  road  itself  as  a  steam 
railroad,  the  change  of  gauge  from  a  narrow 
gauge  to  the  full  width  of  the  ordinary  steam 
railroad,  and  the  proposed  extension  of  the 
road  beyond  its  original  limits.  The  road  was 
built  and  run  as  a  narrow-gauge  steam  railroad 
upon  certain  streets  of  the  Borough  of  Millvale 
for  a  number  of  years  prior  to  the  filing  of  the 
present  bill.  A  former  bill  for  an  injunction  to 
restrain  the  construction  of  the  road  seems  to 
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have  been  filed  and  proceeded  with  to  a  final 
decision  favorable  to  the  Company,  and  adverse 
to  the  Borough.  From  that  decision  it  seems  no 
appeal  was  taken,  and  the  occasion  of  ihe  present 
bill  appears  to  be  the  proposed  widening  of  the 
gauge  and  extension  of  the  road  under  the 
authority  of  the  Supplement  As  the  ao- 
tliority  to  use  steam  as  a  motive  power,  and 
to  carry  freight  as  well  as'  passengers,  in 
clearly  given  by  the  charter,  we  think  there 
is  no  merit  in  the  objection  to  the  right  of  the 
Company  to  construct  and  maintain  the  steam 
railroad  which  it  has  built  and  operated  thus 
far.  In  point  of  fact  the  defendant  Company 
has  only  exercised  the  powers  expressly  given 
to  it,  when  it  made  use  of  steam  as  a  motor, 
and  when  it  carried  freight  as  well  as  passen- 
gers. These  powers  carry  with  them  the  right 
to  construct  and  to  use  the  appliances  ordinarily 
employed  for  those  purposes.  It  is  true  no  ex- 
press power  is  given  to  use  locomotive  engineSp 
or  the  heavy  passenger  and  freight  cars  com- 
monly used  for  the  carriage  of  freight  and  pas- 
sengers, nor  is  any  express  authority  given  to 
lay  the  T-rails  which  are  also  In  common  use 
in  steam  railroads.  But  as  these  are  methods 
which  experience  has  established  as  appro- 
priate, and  indeed  essential,  in  the  carriage  of 
freight  and  passengers  upon  railroads,  or  rail- 
ways, with  steam  as  the  motive  power,  they 
must  be  regarded  as  authorized  by  plain  im- 
plication from  the  grant  of  the  powers  in  que»> 
tion. 

It  is  argued  with  much  earnestness  and  force 
by  the  learned  counsel  for  the  appellant,  thai 
"corporate  franchises  can  only  be  plainly  and 
unequivocally  conferred,  and  where  a  doubt 
exists  as  to  the  powers  claimed  by  a  corpora- 
tion against  the  public  the  contention  is  most 
strongly  against  the  corporation  in  favor  of  the 
public.  in  support  of  this  contention  the 
customary  citations  are  submitted  in  the  papei^ 
book  from  Qm.  v.  Ehrie  dh  N.  E,  R,  Co,,  27  Pa» 
839,  that,  "a  doubtful  charter  does  not  exist; 
because  whatever  is  doubtful  is  decisively  cer- 
tain against  ihe  corporation,"  and,  *'If  you  as- 
sert that  a  corporation  had  certain  privileges 
show  us  the  words  of  the  Legislature  confernng 
them." 

Other  citations  from  that  and  other  cases  are 
also  presented.  They  are  entirely  correct,  and 
when  appropriate  they  are  of  controlling  force. 
But  they  must  not  be  misused.  That  each  in- 
dividual act  done  or  proposed  to  be  done  by  s 
corporation  must  be  authorized  by  the  express 
letter  of  its  charter  is  sheer  nonsense.  Powers 
are  conferred,  and  of  course  there  must  be  no 
doubt  as  to  them,  but  the  means  of  carrying 
those  powers  into  operation  follow  the  grant  of 
the  powers,  and  do  not  require  express  men- 
tion. Take  the  present  case  as  an  illustration. 
The  right  to  use  steam  as  a  motive  power  is  ex- 
pressly given,  but  no  power  is  given  to  use  lo- 
comotive engines;  nevertheless  it  i>  too  plain 
for  argument  that  the  right  to  use  locomotive 
engines  undoubtedly  exists  under  the  defend- 
ant's charter.  For  the  right  to  carr^  freight 
and  passengers  over  a  railroad,  or  railway,  is 
given,  and  to  use  steam  as  motive  power,  and  in 
order  to  exercise  that  right  with  that  motive 
power,  locomotive  engines  are  essential,  prob- 
ably indispensable.  So,  too,  the  right  to  lay  aT- 
rail  for  such  a  railroad,  while  not  expressly  given* 
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teud  wbfle  It  is  an  obstructloD  to  travel,  is  equal- 
ly clear  liecauae  tbey  are  in  common  use  for 
auch  railroads.  Yet  it  may  be,  perbaps  is,  pos- 
fible  to  carry  botb  frei^bt  and  passengers  over 
a  flat  rail  bolted  to  longitudinal  stringers,  or  tbe 
ordinnTT  flange  rail  used  in  street  passen^r 
railroads.  But  tbat  possibility  will  not  take 
away  tbe  right  to  use  tbe  moie  obstructive  rail, 
because  the  latter  is  tbe  one  in  general  use  for 
tbe  exercise  of  the  power.which  is  conferred  by 
tbe  letter  of  tbe  Statute. 

It  is  true  also  that  in  tbe  title  of  tbe  defend- 
ant's charter  it  is  named  as  a  passenger  railway 
company,  and  an  inference  is  sought  to  be 
drawn  that  its  powers  of  carriage  must  be  sub- 
orrlinated  or  limited  to  those  ordinarily  exer- 
cised by  that  kind  of  companies.  This  would 
be  certainly  so  if  there  were  no  other  powers 
expressly  conferred,  but  as  such  other  powers 
are  expressly  confeired  tbey  necessarily  carry 
with  them  all  tbe  customary  modes  in  which 
nicb  powers  are  exercised.  So,  too,  it  is  urged 
that  Uiere  was  no  power  to  change  tbe  gauge 
of  the  road  from  a  narrow  gauge  of  three  feet 
to  tbe  wider  one  In  ordinary  use.  But  as  all 
the  powers  conferred  upon  railroad  companies 
generally  by  tbe  Act  of  February  19,  1840,  are 
extended  to  the  defendant  Company  by  the  sec- 
ond section  of  its  Supplement  there  is  no  force 
in  the  contention.  There  is  no  limit  to  the 
^AUge  of  this  ('ompany's  road  in  tbe  charter  or 
Supplement,  and  they  would  necessarily  have 
tbe  same  right  to  adopt  any  gauee  in  ordinary 
use.  or  that  they  might  desire,  which  any  rail- 
road company  would  have  under  tbe  General 
Railroad  Law  of  the  State. 

If  it  be  said  tbat  the  defendant  adopted  the 
narrow  piuge  at  the  time  its  road  was  built  and 
bas  usea  ii  ever  since  until  now,  as  is  alleged 
in  tbe  bill,  the  reply  is  at  once  manifest,  that  it 
is  not  at  all  concluded  by  such  original  adop- 
tion and  continuous  use.  It  parted  with  no 
rif^ht  thereby  to  make  any  change  intbegau&re 
of  its  track,  or  the  character  of  its  rail,  which 
Ita  own  interests  or  the  advance  in  the  science 
of  railroad  building  might  suggest,  always,  of 
course,  within  the  limits  of  its  chartered  rights. 
It  might  as  well  be  argued  against  the  proposed 
cban^  of  gauge,  tbat  because  a  particular  kind 
of  rail  was  in  vogue  and  was  actually  adopted 
and  used  by  a  railroad  company  at  and  after 
the  time  of  the  crmstniction  of  its  road,  it  could 
never  adopt  another,  but  was  concluded  by  its 
first  choice,  upon  tlie  theory  of  an  exhaustion 
of  its  power.  It  will  be  seen  at  once  that  such 
an  argtiment  is  entirely  fallacious  and  unten- 
able. Instead  of  such  being  the  law,  we  have 
always  held  that  railroad  companies  not  onlv 
bave  the  right,  but  are  by  law  bound,  to  make 
use  of  the  latest  and  liest  inventions  and  appli- 
ances tending  to  promote  the  comfort  and  safe 
ty  of  the  public.  This  is  notably  the  case  in  tlie 
matter  of  spark-arresters,  and  is  equally  appli- 
cable to  couplings  and  other  contrivances. 
The  writer  remeni  tiers  when  strap  rails,  laid 
upon  longitudinal  stringers  and  fastened  down 
with  spikes,  were  in  common  use  on  steam  rail- 
roads, and  be  also  remembers  that  snakeheads 
at  tbe  ends  of  the  rails  resulted  from  this 
method  occjisioning  frequent  accidents  and  loss 
of  life.  When  the  Trails  came  into  use  it  be- 
came the  undoubted  Iefl:alduty  of  the  old  com- 
panies to  abandon  the  flat  rail  and  use  the  new 
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one,  and  any  company  foiling  to  fierform  this 
duty  would  very  quickly  have  received  forcible 
and  emphatic  admonition  to  that  effect,  both 
from  Juries  and  courts. 

It  is  also  alleged  in  the  plaintiff's  bill  that  all 
the  acts  of  the  defendant  both  in  laying  its  orig- 
inal track,  and  in  operating  the  same,  and  now 
in  the  proposed  change  of  gauge,  and  extension 
of  its  road,  were  and  are  done  without  the  con- 
sent of  the  plaintiff,  and  against  its  earnest  pro- 
test, and  tbat  the  construction  and  operation  of 
the  road  upon  the  streets  of  the  Borough  is  a 
gi'eat  public  nuisance,  and  dangerous  to  the 
lives  01  the  citizens,  and  a  hindrance  to  business 
in  the  streets.  Of  course  if  by  the  terms  of  the 
charter  it  were  neceasary  to  obtain  tbe  consent 
of  tbe  borough  authorities  to  construct  and 
operate  the  road  of  the  defendant  upon  the 
streets  of  the  Borough,  this  point  would  be  well 
taken,  and  would  prevail.  But  no  rule  is  bet- 
ter settled  than  that  the  power  of  the  Common- 
wealth  over  the  streets  and  roads  within  its  ter- 
ritory, including  those  of  its  cities  and  towns,  is 
paramount  to  that  of  the  local  authorities,  and 
that  right  when  granted  to  a  railroad  com[)any 
is  altogether  independent  of  the  municipality 
within  which  it  is  to  be  exercised. 

Said  Black,  6^^.  J.,  in  Com,  v.  Erie  dt  N,  B, 
R,  Go,  27  Pa.  854:  "The  right  of  the  supreme 
legislative  power  to  authorize  the  building  of  a 
railroad  on  a  street  or  other  public  highway  is 
not  now  to  be  doubted.  ...  If  such  conver- 
sion of  a  public  street  to  purposes  for  which  it 
was  not  originally  designed  does  operate  severe- 
ly upon  a  portion  of  ihe  people,  the  injury  must 
be  borne  for  the  sake  of  the  far  greater  good 
which  results  to  the  public  from  the  cheap, 
easy  and  rapid  conveyance  of  persons  and  prop- 
erty by  railway.  .  .  .  The  right  of  a  com- 
pany thereupon  to  build  a  railroad  on  the  street 
of  a  city  depends,  like  the  lawfulness  of  all  its 
other  acta,  upon  tbe  terms  of  its  charter.  Of 
course  when  the  power  is  given  in  express 
words  there  can  be  no  dispute  about  it  It  may 
also  be  given  by  implication." 

In  the  leading  case  upon  this  subject,  viz., 
Philadelphia  A  T.  R.  Co*s  Case,  6  Whart.  25, 
Qibpon.  6%.  «/.,  said:  *'It  would  be  strange, 
therefore,  were  the  streets  of  an  incorporated 
town  not  public  highways,  sublect  perhaps  to 
corporate  regulation  for  purposes  of  grading, 
curbing  and  paving,  but  subject  also  to  tbe 
paramount  authority  of  the  Legislature  in  tbe 
regulation  of  their  use  by  carriages,  roil-cars 
or  means  of  locomotion  yet  to  be  invented,  and 
this  without  distinction  between  theinhabitanta 
and  their  fellow-citizens  elsewhere." 

In  WUlamiport  Potts.  R,  Co.  v.  WiUtamS' 
port,  120  Pa.  1.  12  Cent.  Rep.  289,  tbe  prpaent 
Chief  Justice  BSiid:  "It  is  not  denied  that  the 
charier  of  the  appellant  company  gives  it  the 
power  to  lay  its  tracks  upon  the  streets  in  ques- 
tion, and  if  it  were  denied  it  would  not  matter, 
as  such  power  is  expressly  conferred.  .  .  . 
There  is  nothing  in  the  company's  charter 
which  makes  the  consent  of  councils  a  prereq- 
uisite to  the  exercise  of  its  corporate  powers  in 
the  extension  of  its  road;"  and  we  therefore 
held  that  the  company  was  at  liberty  to  extend 
its  road  without  obtaining  snchc>>nsent. 

In  the  present  case  the  right  to  lay  tbe  track 
upon  any  public  road  then  opened  or  thereafter 
to  be  opened  la  expressly  given  without  any 
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qualification,  and  hence  the  consent  of  the  Bor- 
ough of  Millvale  to  the  construction  and  opera- 
tion of  the  road  over  its  streets  need  not  be  ob- 
tained and  is  a  mat  ter  of  indiiTerence.  But  the 
charter  does  recjuire  that  in  order  to  cross  the 
Ewalt  Street  Bndge  the  consent  of  the  bridge 
company  must  be  obtained,  and  the  right  to  use 
•team  powtr  in  the  City  of  Pittsburgh  also  re- 
quires the  consent  of  the  bridge  company,  a 
majority  of  the  property  owners  on  Ewalt 
Street,  and  the  councils  of  the  city.  The  ne- 
cessity of  obtaining  consent  in  tliese  special  in- 
stances intensifies  the  force  of  the  proposition 
that  consent  is  unnecessary  for  all  the  other  pur- 
poses of  the  defendant  m  the  exercise  oi  its 
franchise;  this  being  so,  it  will  be  seen  at  once 
that  the  Borough  has  no  control  over  the  con- 
struction or  operation  of  the  road  within  its 
limits.    The  power  of  the  defendant  in  the  ex- 


ercise of  its  franchise  Is  altogether  Independent 
of  the  Borough  and  is  of  Just  as  high  and  au- 
thoritative origin  as  the  ngbt  of  the  Borongli 
to  exist  at  all.  The  rights  of  both  are  derived 
from  the  same  source,  to  wit,  the  legislative 
power  of  the  Commonwealth,  and  the  Com- 
pany is  not  subject  to  the  slightest  obligation  to 
go  to  the  Borough  for  consent  to  exercise  any 
part  of  its  corporate  franchise.  Any  other  doc- 
trine would  subordinate  the  corporate  franchise 
of  the  defendant  to  the  will  of  the  borough 
councils,  and  cannot  be  sanctioned  for  a  mo- 
ment. 

Upon  a  careful  consideration  of  the  merits  of 
the  case  we  are  perauaried  that  there  was  no  er- 
ror in  the  action  of  the  learned  court  below, 
and  we  must  therefore  sustain  its  decree. 

Decree  afflrjMd,  and  appeal  dumiued  at  ihe 
appellanfs  toiL 
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!•  The  aepaorate  elaaaillcatioii  of  rail- 
road property  for  purpoeee  of  taxation,  and 
the  provision  of  a  tribunal  for  the  valuation  and 
assessment  of  such  property  different  from  that 
provided  In  the  case  of  other  classes  of  property, 
la  not  prohibited  by  the  oonstltutionaJ  provision 
requlringr  the  valuation  of  property  for  purposes 
of  taxation  to  t)e  equal  and  uniform. 

8*  A  proTlsion  fbr  intervals  between  the 
times  for  makmg  the  sucoessi  ve  assessments  upon 
the  various  classes  of  property  which  are  diller- 
ent  as  to  the  n  spectlve  classes,  does  not  violate 
the  constitutional  requirement  as  to  uniformity 
In  the  valuation  of  property  for  taxation, 

8«  That  notice  of  the  meeting  of  a  board 
of  comralsBionern  for  the  purpose  of  assessing 
railroad  property  for  taxation  is  not  Riven  to  the 
railr  ad  company  will  not  render  the  assessment 
void  as  a  taking  of  property  without  due  process 
of  law,  where  the  time  and  place  for  the  meeting 
of  the  board  are  fixed  by  statute:  the  notice  con- 
talned  in  the  statute  is  ail  that  can  be  required. 

4*  The  fkiinre  to  provide  for  an  appeal 

from  the  decision  of  commissioncis  placing  a 
valuation  upon  raili'oad  property  for  purposes  of 
taxation  will  not  render  a  Hevenue  Act  void  ap 
violating  the  constitutional  provision  securing 
the  equal  protection  of  the  laws,  although  the 
right  to  appeal  in  such  cases  is  accorded  to  the 
owners  of  other  property. 

6.  A  mere  discrepancy  in  Jnd^nnent  be- 
tween the  members  of  a  board  of  assessment  and 
the  chancellor  to  whom  application  Is  made  to 
enjoin  the  collection  of  the  tax,  as  to  the  value 
of  the  property  taxed,  will  not  warrant  an  inter- 
f  ereuoe  on  the  part  of  the  latter. 

(February  IS,  1800.) 

APPEAL  by  plaintiff  fri)in  a  decree  of  the 
Char-rcry  Court  for  Pulaski  County  in  fa- 
vor of  defendants  in  a  proceeding  to  enjoin  the 
collection  of  certain  taxes.    Affirmed, 
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The  case  sufficiently  appears  In  the  opinion. 

Mewre,  Dodi^e  &  Johnson,  for  appellant: 

There  must  be  uniformity  in  the  mode  of  as- 
sessment, as  well  as  equality  in  the  rate  of  tax- 
ation. 

Coolcy,  Const.  Lira.  8d  ed.  p.  622;  Railroad 
Tajt  Caees,  18  Fed.  Rep.  733;  Woodbridge  v.  ZM- 
troit,  8  Mich.  801;  Burroughs,  Taxn.  chap.  5. 
See  also  Lexington  ▼.  McQuillan,  9  Dana,  513; 
Columbus  Exeh.  Bank  t.  Ilincs,  8  Ohio  St.  1; 
Peovle  V.  Whyl&r,  41  Cal.  385. 

Taxing  hy  a  uniform  rule  means  by  one  and 
the  same  unvarying  standard, — uniformity  not 
only  in  the  rate  of  taxation,  but  uniformity  in 
the  mode  of  assessment,  by  which  the  value  is 
ascertained. 

FUtetver  v.  OHf>er,  25  Ark.  295;  Peay  ▼.  Lit- 
tle Bock,  32  Ark.  81;  Stetens  v.  BtaU,  8  Ark. 
299;  IHke  v.  State,  5  Arl<.  205. 

Equal  protection  is  denied  when  a  party  is 
made  liable  to  other  and  greater  burdens  than 
such  as  are  laid  upon  othrrs. 

Neal  ▼.  Delaware,  108  U.  S.  408  (26  L.  ed. 
578);  Boiiman  ▼.  Letoi*,  101  U.  8.  22  (25  L.  ed. 
989);  2  Kent,  Com.  831.  See  also  Com,  ▼. 
Peop'e^s  6  Cent  8av,  Bank,  5  Allen,  436;  Dorgan 
y.  Boston,  12  Allen.  237;  Atlantic  dt  N.  O.  R. 
Co.  y.  Carteret  Co,  75  N.  C.  474;  Cheshire  Co, 
y.  Berkshire  Go.  Comrs,  118  Mass.  889;  BtateY, 
Netcark,  37  N.  J.  L.  415, 18  Am.  L.  Reg.  N.  8, 
443;  Stater.  Townsliip  Cfommittee  o/JS^sading- 
ton,  86  N.  J.  L.  70. 

Denial  of  appeal  from  the  assessment,  as 
made  by  the  board  of  railroad  commissioners, 
renders  the  Act  void. 

Fletcher  y.  Peck,  10  U.  8.  6  Cranch,  188-185 
(8  L.  ed.  177);  Const,  art  7,  §  15,  p.  24,  ^  88, 
85,  p.  28,  §  87,  p.  £9.  §  42.  p.  80,  ^§  62,  61, 
p.  32;  Ex  parte  AnViony,  5  Ark.  302. 

The  right  lo  a  hearing  is  a  constituent  of 
ilue  process  of  law  in  matters  of  taxation. 

Stuart  y.  Palmar,  74  N.  Y.  183;  Baird  y. 
Williams,  49  Ark.  6 1 8. 

Messrs,  W.  E.  Atkinson,  Attg-Otn,,  and 
T.  D.  Crawford,  for  appellees: 

Similar  acts  to  the  one  here  assailed  baye 
been  adopted  in  the  following  Slates  and  Ter* 
ritories:   . 


See  also  35  L.  R.  A.  759;  43  L.  R.  A.  287. 


1890. 


St.  Louis,  Ibon  Mountain  &  Bouthbrn  R.  Co.  v.  Wobthev. 
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m.  Key.  Stat  1888,  chap.  120,  §§  42. 44, 48. 
105,  109;  Mo.  Rev.  btat.  1879.  g^  «868,  6871, 
uses,  p.  1362;  Neb.  Rev.  Stat.  1P87,  chap.  77, 
$^  89.  40.  p.  593;  Ind.  Rev.  Stat  1881,  gt;  6367- 
*»69,  6402.  6410,  p.  1878;  Cal.  Pol.  Code, 
§8  8664.  8065;  N.  J.  Supp.  to  Rev.  1877-l88d, 
p.  1008;  Ky.  Gen.  Slat  1887,  chap  fc2.§Sl,8; 
Kan.  Dasslcr's  Comp  Laws.  1879,  chap.  107, 
§§  26-29,  82;  Idaho  Rev.  Stat  18!?7,  §  1468; 
Colo.  Gen.  Stat.  1888,  ^  2847;  Conn.  Gen.  Stat 
188H.  §^  8019.  8980;  N.  H.  Gen.  Laws  1878, 
p.  160;  Miss.  Laws  1880.  p.  Slet9eq.,  ^i  128-189; 
Tenn.  Code  1884,  p.  140,  chap.  5.  ^  669  et  aeg. ; 
Ala.  Civ.  Code  1»86,  ^  494,  et  9eq.;  1  Ohio  Rev. 
Stat  1880,  8  2770  et  seq.;  Iowa  Code  1878, 
^8  810,  884,  1817-1828. 

A  few  States  tax  railroads  a  certain  percent^ 
age  upon  the  gross  receipts: 

2  N.  T.  Rev.  Stat.  p.  1044  (Banks  <&  Bros, 
cd.);  Minn.  Acts  1887,  p.  67;  2  Md.  Piib.  Gen. 
Laws,  p.  1261;  Maine  Key.  Stat.  1888,  p.  135 
4t  seq. ;  Va.  Code  1873,  p.  850. 

States  have  the  right  to  classify  property  for 
purposes  of  assessment. 

Oummings  v.  Merchants  Nat.  Bank,  101  U. 
8.  160  (25  L.  ed.  906);  Acts  1871,  g  81,  p.  185; 
Acis  1879.  §  2,  p.  40;  Plumer  v.  Marathon  Op, 
Suprs.  46  Wis.  176;  8an  Francisco  db  N.  P.  K 
Co.  V.  State  Board  of  Equalization,  60  Cal.  13; 
£tate  Railroad  Tax  Cases,  92  U.  S.  601  (28  L. 
ed.  669);  Kentucky  Railroad  Tax  CastiS,  115  U. 
S.  881  (29  L.  ed.  417);  Cincinnati,  K  0.  <fc  T. 
P.  R.  Co.  V.  O/m.  81  Ky.  495;  Central  Iowa  R 
Co.  ▼.  Wrif/ht  Co.  67  Iowa,  199. 

The  term  '*due  process  of  law,"  aa  applied 
to  proceeding  for  the  levy  and  collection  of 
taxes,  does  not  imply  or  require  the  right  to 
aacb  notice  and  bearing  as  are  considered  es- 
aential  lo  the  vatiditv  of  the  proceedings  and 
Judgments  of  Judicial  tribunals. 

StaU  Railroad  Tax  Canes,  92  U.  S.  575-618 
<28  L.  ed.  668-075);  Cincinnati,  N.  0.  d  T.  P. 
R.  Co.  V.  Com.  81  Ky.  611-518;  Kentucky  Rail- 
road Tax  Cases,  115  U.  S.  881-833  (29  L.  ed. 
416,  417);  Pi)iter  v.  RocJcford,  R  1.  d  8t.  L. 
R  Co.  76  111.  598:  Adsit  v.  Lieb,  Id.  201;  StnU 
Board  of  Asseswrs  v.  Central  R.  Co.  4  Cent 
Rep.  426,  48  N.  J.  L.  146;  State  Auditor  v. 
Jackson  Co.  65  Ala.  142;  East  JSt.  Lovis  Con. 
R  Co.  V.  P&ypU,  8  West  Rep.  842, 119  111.  182; 
Btate  V.  New  Lindell  Hotel  Co.  9  lilo.  App.  450; 
La  Sdlfe  <&  P.  II.  d  D.  R.  Co.  v.  Donoghue,  127 
Dl.  27;  8(.  Louis  B.  d  T.  R.  Co.  v.  PetypU,  Id, 
627;  Santa  Clara  Co.  v.  Southern  Pac.  R  Co. 
118  (J.  S.  804  (80  L.  ed.  118). 

Coekrill,  CK,  J.,  delivered  the  opinion  of 
the  court: 

This  appeal  raises  the  question  of  the  con- 
fltitutionality  of  the  provisions  of  the  Revenue 
Act  of  1888,  creating  the  ntate  board  of  railroad 
commissioners  for  the  assessment  of  railway 
property  for  taxation.  Mansf.  Dig.  §  5647 
4isiq. 

It  is  an  attempt  to  enloin  the  collection  of 
the  taxes  on  account  of  the  alleged  invalidity 
or  nullity  of  the  as-seasment 

The  l^lity  of  the  proceedings  of  the  board 
in  assessing  railwav  property  was  affirmed  bv 
this  court  in  the  case  of  Little  Rock  d  Ft.  8. 
R  Co.  V.  Wort/ten,  46  Ark.  312.  and  by  the 
Supreme  Court  of  the  United  States  in  Hunt- 
ington V.  Worthen,  120  U.  S.  97  [80  L.  ed.  588J, 
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and  thus  the  constitutionality  of  the  Act  creat- 
ing the  board  was  implieoly  recognized  by 
botb  tribunals;  but  the  question  was  not  argued 
in  either  case,  and  we  are  now  asked  to  over- 
throw the  Act  because,  (1)  it  authorizes  the  as- 
sessment of  railways  by  a  different  instrumen- 
tality from  that  employed  to  assess  other  prop- 
erty; because  i2)  it  authoHzes  the  assessment 
of  railway  tracks,  a  term  which  includes  the 
right  of  way,  annuallv,  whereas  other  real 
estate  is  assessed  biennially;  because,  (3)  it  Is 
said,  the  board  meets  without  notice  to  the  rail- 
way; and  because  (4)  no  appt>al  Is  provided 
from  the  assessment  of  the  board,  whereas  ihat 
privilege  is  accorded  to  the  owners  of  all  other 
property. 

Similar  statutory  provisions  exist  in  many 
States  of  the  Union,  and  numerous  decisions 
are  reported  from  various  States  and  from  the 
Supreme  Court  of  the  United  States  affirming 
the  validity  of  the  Acts,  in  some  one  of  which 
every  question  here  raised  has  been'  pressed 
upon  the  attention  of  the  court,  but  no  case  is 
cited  denyinff  their  legality. 

The  Constitution  of  this  State  provides  that 
the  value  of  property  for  taxation  shall  be  as- 
certained in  such  manner  as  the  General  As- 
sembly shall  direct,  making  the  same  equal  and 
uniform.    §  5,  art  16. 

There  is  nothing  in  this  or  any  other  pro- 
vision of  the  Constitution  which  either  ex- 
Eressly  or  by  necessary  implication  denies  the 
egislature  the  power  to  classify  property  for 
the  purpose  of  taxation  {Little  Rock  d  Ft.  3. 
R.  do.  V.  Worthen,  46  Ark.  880);  and.  that 
classification  is  not  prohibited  by  the  Federal 
Constitution,  so  long  as  the  law  operates  equallv 
and  uniformly  upon  all  property  of  like  Kind, 
is  definitely  settled  by  the  Supreme  Court  of 
the  United  States.  Btate  Railroad  Tax  Cases, 
92  U.  S.  601  [23  L.  ed.  6691;  Cummiiws  v. 
Merchants  Nat.  Bank,  101  U.  8.  160  [25  L.  ed. 
905];  Kentucky  Railroad  Tax  Cases,  116  U.  S. 
831  [*>9  L.  ed.  416]. 

From  the  peculiar  nature  of  railroad  prop- 
erty, its  dissimilarity  in  use  and  value  from  the 
mass  of  other  property,  and  its  continuous  ex- 
tent through  different  localities,  it  is  commonly 
regarded  by  the  States  thai  it  cannot  in  Justice 
to  the  owners  be  as  fairly  and  uniformly 
valued  by  the  numerous  local  instruraentaliiies 
provided  for  assessing  other  property  as  b^  a 
state  board  created  for  the  purpose.  The  in- 
dustry of  the  atlomeygeneral  has  furnished  us 
references  to  the  Statutes  of  a  large  number  of 
States  showing  that  the  practice  of  assessment 
of  railways  as  units  by  state  boards  is  almost 
universal. 

In  considering  a  statute  of  the  State  of  Ken- 
tucky, which  pursued  this  system,  the  Supreme 
Court  of  the  United  States,  in  the  case  cited, 
says:  "There  is  nothing  in  the  Constitution  of 
Kentucky  that  requires  taxes  to  be  levied  by  a 
uniform  method  upon  all  descriptions  of  prop- 
erty. The  whole  matter  is  left  to  the  discre- 
tion of  the  legislative  power,  and  there  is  nolh- 
lug  to  forbid  the  classification  of  property  for 
purposes  of  taxation,  and  the  valuation  of  dif- 
ferent classes  by  diffcient  methods.  The  rule 
of  equality  in  respect  lo  the  subject  only  re- 
quires the  same  means  and  methods  to  l)e  ap- 
plied impartially  to  all  the  const itueuts  of  each 
class,  80  that  the  law  shall  operate  equally  and 
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QDlformlj  upon  all  peraons  in  similar  circum- 
stances. There  is  no  objection,  therefore,  to 
the  discrimination  made  as  between  railroad 
eompauies  and  other  corporations  in  the  method 
and  instrumentalities  by  which  the  value  of 
their  property  is  ascertained.  The  different 
nature  and  uses  of  their  property  Justify  the 
discrimination,  in  this  respect,  which  the  dis- 
cretion of  the  Legislature  has  seen  fit  to  im- 
pose." 

-In  a  like  case  in  California  it  was  said:  "The 
Constitution  of  the  State  requires  all  property 
to  be  assessed  at  its  actual  value.  We  are  un- 
able to  see  how  the  fact  that  the  value  of  one 
kind  of  property  is  to  be  ascertained  by  one 
officer  or  board,  and  the  value  of  another  kind 
of  property  by  another  officer  or  board — each 
dotliea  with  the  duty  and  responsibilitv  of  as- 
certaining the  actual  value— can  be  held  to 
operate  a  deprivation  of  legal  protection  to  the 
owners  of  either  kind  of  property.  The  state 
board  in  the  one  case,  the  assessors  and  county 
boards  in  the  other,  are  but  different  instru- 
mentalities through  which  the  same  result  is 
reached,  the  fair  and  iust  valuation  by  refer- 
ence to  the  same  standard— and  therefore  the 
equal  and  uniform  valuation— of  property  for 

Surposes  of  taxation."  San  Francisco  dt  N,  P, 
^  Uu.  V.  Stcis  Board  of  JSgualizatum,  60  Cal. 
80. 

Authorities  might  be  multiplied  to  the  same 
effeci. 

1  he  objection  of  the  railways  to  beincr  placed 
in  a  class  to  be  dealt  with  separately  by  the  Leg- 
ialatureis  thus  seen  to  be  witliout  foundation  in 
reason  or  authority.  But  the  power  thus  to 
classify  makes  it  competent  for  tbe  Legislature 
to  provide  the  periods  for  the  assessment  of 
each  class  as  well  as  the  mode.  It  is  compe- 
tent to  provide  that  one  kind  of  property  shall 
be  assessed  every  year,  while  the  requirement 
reaches  {.notber  only  once  in  two  years.  Such 
»  distinction  between  real  and  personal  prop- 
erty is  Diade  without  objection;  but  the  differ- 
ence b(.tween  a  railway  with  its  equipments 
and  real  estate  is  perhat«  not  greater  than  that 
between  real  estate  and  some  species  of  per- 
sonalty. Tbe  fact  that  this  Statute  denom- 
inates railway  tracks  as  real  estate  does  not 
obliterate  the  difference  between  them  and  or- 
dinary farm  lands,  any  more  than  it  would  in 
fact  convert  railroads  into  personalty  to  call 
them  so,  as  was  done  for  the  purpose  of  taxa- 
tion by  the  Acts  of  1871  and  1879,— Acts  1871, 
p.  185:  Acts  1879,  p.  40. 

The  nature  of  the  property  lustiflcs  classifi- 
cation and  separation  from  the  body  of  the  real 
estate  upon  the  grounds  that  justify  the  separ- 
ate classification  of  realty  and  personalty.  The 
requirement  of  an  annual  assessment  of  rail- 
ways affords,  therefore,  no  greater  cause  for 
complaint  than  does  the  like  requirement  for 
personal  propeity,  and  the  complaint  of  dis- 
crimination is  groundless.  CentrcUlowaR,  Co. 
▼.  WHpht  Co,  67  Iowa.  199. 

More  baseless  than  either  of  these  objections 
is  the  argument  that  tbe  Company's  property 
is  taken  witbout  due  process  of  law,  because 
no  notice  is  given  the  Company  and  no  oppor- 
tunity to  be  heard  before  the  assessment  be- 
comes fixed.  The  time  and  place  for  the  meet 
ing  of  tbe  board  is  fixed  by  the  Statute,  and 
notice  by  statute  is  practically  sufficient,  and 
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all  that  can  be  required  in  such  proceedings. 
Pulaski  Co,  Equaiiiation  Board  Cases,  49  Ark. 
618. 

As  was  said  in  State  BaHroad  Tax  Cases, 
supra:  "  This  board  has  its  time  of  Mtting, 
fixed  by  law.  Its  sessions  are  not  secret.  No 
obstruction  exists  to  tbe  appearance  of  anyone 
before  it  to  assert  a  right  or  redress  a  wrons; 
and  in  the  business  of  as8e.<!siiig  taxes  this  is  i3l 
that  can  be  reasonably  asked. 

The  objection  urged  here  to  the  failure  to 

Erovide  for  an  appeal  from  the  valuation  fixed 
y  the  state  board  was  disposed  of  in  Kentvckp 
hailroad  Tax  Cases,  cited  above:  and  wbat  is 
there  said  of  the  relative  rights  of  the  owners  of 
railways  and  of  tbe  owners  of  other  property, 
and  of  the  power  of  the  tribunals  which  fix 
the  values  of  tbe  several  classes  of  property 
for  taxation,  is  so  nearly  applicable  under  tbe 
laws  of  this  State  that  we  quote  the  language 
as  di.sposing  of  the  question:  "The final  point 
of  objection  seems  to  be  reduced  to  this:  In 
the  case  of  ordinary  real  estate,  it  is  said, 
when  tbe  assessor  has  made  his  valuation,  it  i» 
submitted  to  a  board  of  supervisors,  who  may 
chanse  the  valuation,  but  not  so  as  to  increase 
it  without  notice  to  the  taxpayer,  and  an  oppor- 
tunity for  a  formal  heaiing,  upon  testimony  to 
be  adduced  under  oath,  and  with  a  right  of  ap- 
peal on  his  part,  first,  to  a  county  Judee,  and^ 
again,  if  the  amount  of  the  tax  is  equal  to  |60, 
to  the  circuit  court.  This  is  contrasted  witb 
the  proceedings  in  the  case  of  railroad  prop- 
erty before  the  board  of  railroad  commi.<ision- 
ers,  in  which  it  is  alleged  there  is  no  notice  of 
an  intended  change  in  the  valuation  returned 
by  the  company,  and  no  appeal  allowed  if  it  ia 
incrensed. 

'*  The  discrimination,  however,  is  apparent 
rather  than  real.  An  examination  of  the  Stat- 
utes shows  that  (he  original  valuation  of  the 
assessor,  in  case  of  ordinary  real  estate,  is  con- 
cltisive  upon  the  taxpayer,  no  matter  how  un- 
satisfactory; and  the  appeal  allowed  is  only 
from  the  action  of  the  board  of  supervisors.  Id 
case  they  undertake  to  increase  the  valuation 
made  by  the  assessor.  But  in  the  case  of  rail- 
road property,  no  board  has  the  authority  to 
increase  the  orisrinal  assessment  made  by  the 
railroad  commissioners,  and  there  is  therefore 
no  case  for  an  appeal  similar  to  that  of  the 
owner  of  ordinary  nal  estate. 

**  But  were  it  otherwise,  the  objection  would 
not  be  tenable.  We  have  already  decided  that 
the  mode  of  valuing  railroad  property  for  tax- 
ation under  this  Statute  is  due  process  of  law. 
That  being  so,  the  provision  securing  the  equal 
protection  of  the  laws  does  not  require.  In  any 
case,  an  appeal,  although  it  may  be  allowed  in 
respect  to  other  persons,  differently  situated. 
This  was  expressly  decided  by  this  court  in  the 
case  of  Bowman  v.  Leins,  101  U.  S.  22,  80  £25 
L.  ed.  989,  992].  It  was  there  said  by  Mr, 
Justice  Bradley,  delivering  the  opinion  of  the 
court,  sod  speaking  to  this  point,  that  'the 
last  restriction,  as  to  the  legal  protection  of  the 
laws,  is  not  violated  by  any  diversity  in  tbe  ju- 
risdiction of  the  several  courts  as  to  the  sub- 
ject matter,  amount  or  finality  of  decision,  if  all 
persons  within  the  territorial  limits  of  their  re- 
spective jurisdictions  have  an  equal  right,  in 
like  cnses  and  under  like  circumstances,  to  n^ 
sort  to  them  for  redress.'    The  right  to  daaaiff 
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railroad  property,  m  a  separate  class,  for  pur- 
poses of  taxation,  grows  out  of  the  inherent 
nature  of  tlie  property,  and  the  discretion  vested 
by  the  Constitution  of  the  8late  in  its  Legisla- 
ture necessarily  involves  the  right,  on  its  part, 
to  devise  and  car^  into  effect  a  distinct  scheme 
with  different  tribunals  in  the  proceeding  to 
▼alue  it.  If  such  a  scheme  is  due  process  of 
law,  the  details  in  which  it  differs  from  the 
mode  of  valuing  other  descriptions  and  classes 
of  propert}'  cannot  be  considered  as  a  denial  of 
the  equal  protection  of  the  laws." 

The  provision  contained  in  the  Eentuckv 
Ad  for  the  enforcement  of  the  tax  by  proceea- 
ing  in  an  ordinary  court  of  Justice  does  not 
alter  the  case  asio  the  questions  presented,  for 
in  such  proceedings  the  valuation  fixed  by  the 
board  ia  conclusive  in  the  absence  of  a  statutory 

S revision  authorizing  inquiry  into  their  flnd- 
ig,  and  it  could  not  be  assailed  unless  for 
fraud  or  want  of  Jurisdiction  lEasl  8t,  Louis 
Con.  K  Co,  V.  FwpU,  119  111.  182, 8  West.  Rep. 
842 ),  grounds  upon  which  the  court  of  equity 
could  have  acted  in  this  case  as  readily  as  could 
the  Kentucky  tribunal  in  the  case  Instanced. 
LaSnlU  A  P.  H.  d  D.  R.  Co.  v.  Donoghue, 
127  III.  27;  St.  louts,  B.dtT.JSL  Co.  Y.FeopU, 
Id.  e27. 


Much  complaint  is  made  In  the  abstract  and 
brief  of  appellant  over  the  fact  that  having 
the  same  milage  in  1885  and  1886  the  board 
nearly  doubled  the  assessment  of  the  former 
year  m  the  latter.  No  fraud  is  charged;  and  it 
is  notable  in  this  case,  as  in  those  of  the  indi- 
viduals who  complained,  in  the  cases  reported 
in  Pulaski  Co.  Board  of  Egualitation  Cases,  40 
Ark.  518,  that  the  Board  of  Equalization  had 
greatly  increased  their  assessment,  that  there  is 
not  even  a  charge  of  over-valuation  of  prop- 
erty. The  only  inference  to  be  deduced  from 
the  increase  in  the  assessment,  standing  alone, 
as  was  said  in  the  case  of  ^t,  Louis  B,  d  T.  R. 
Co,  V.  People,  supra,  would  be,  that  the  assess- 
ment for  the  first  year  was  too  low  or  that  the 
Property  had  since  increased  in  value,  or  that 
oib  facts  existed. 

A  mere  discrepancy  in  Judgment,  however, 
between  the  members  of  the  board  and  the 
chancellor  to  whom  the  application  may  be 
made  for  injunction,  would  not  warrant  inter- 
ference on  the  part  of  the  latter. 

The  chancellor  was  right  in  declining  to  in- 
terfere with  the  collection  of  tbe  tazea»  and  ik$ 
deereeisc^fflrmetL 
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Alice  F.  BENNETT,  AppL^ 
e. 

Edward  C.  CIIAPIN,  Admr.,  eta 

( Hloh. ) 

1«  When  a  person  is*  by  the  terms  of 
an  instrument*  entitled  absolutely  to 
propertyt  <^°y  provision  therein  postponlnK 
itB  transfer  or  payment  to  blm  Is  void. 

£•  Under  a  will  providing  that  a 
daughter  of  testatrix  shall  receive 

from  the  executors  a  certain  sum  for  her  sup- 
port until  she  arrives  at  the  age  of  tbirty-flve 
years,  at  which  time  the 7  shall  transfer  to  her  the 
entire  estate,  real  and  personal,  but  in  case  of 
her  death  before  arriving  at  that  age  leaving  no 
lawful  issue  her  father  shall  take  the  property, 
but  with  no  devise  over  except  to  the  father  If 
then  living,  she  Is  entitled  on  her  father's  death 
to  the  Immediate  enjoyment  of  the  entire  estate 
although  she  has  not  yet  reached  the  age  of 
thirty-five  yeara. 

(November  8, 1889.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Ingham  County  dismiss- 
ing the  bill  in  a  suit  brotight  for  the  construc- 
tion of  a  ^ill  and  to  obtain  the  payment  of  cer- 
tain money  thereunder,  and  if  necessary  for 
the  sale  of  certain  real  estate.    Reversed. 

The  case  is  fully  stated  in  the  opinion. 

Mr.  Frank  £•  Robson*  for  complainant, 
appellant: 

The  clause  prohibiting  the  sale  unless  for  a 
■pecified  sum,  comes  within  the  rule  laid  down 
in  MandUhaum  v.  MeDonell,  29  Mich.  78;  and 
SQch  ref^triclion  is  void  and  of  no  effect  except 
at  a  mere  expression  of  the  desire  of  the  testa- 
trix, but  not  binding  on  the  executors. 
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An  administrator  de  bonis  non  with  the  will 
annexed  succeeds  to  all  the  powers  of  executor; 
and  if  the  executor  has  been  given  authority 
outside  of  those  special  functions,  he  will  suc- 
ceed to  them  if  authority  of  the  will  is  com- 
mensurate. 

Schouler,  Exrs.  $  418,  and  cases  cited;  2 
Redf.  Wills,  pp,  128,  124. 

How.  Stat.,  g  6844,  provides:  "And  adminis- 
trators with  the  will  annexed  shall  have  the 
same  authority  to  perform  every  act,  and  dis- 
charge every  trust,  as  the  executor  named  in 
the  will  would  have  had,"  etc. 

Where  the  powers  conferred  are  not  personal 
(that  is,  where  from  the  language  used  it  will 
not  be  held  that  the  trust  was  conferred  upon 
the  individual  named  as  executor),  and  make  a 
trust  incident  to  the  performance  of  and  execu- 
tion of  the  duties  of  executor,  etc.,  the  powers- 
will  be  held  to  be  conferred  upon  the  office,  and 
not  the  individual  as  a  personal  trust. 

Kingy.  2Vi26erf ,  86  Miss.  867;  Clufin^sApp, 
4  Watts  A  8.  4d2;  Mathmos  v.  Meek,  28  Ohio 
St  272;  Trigg  v.  DanUl,  2  Bibb.  801 ;  Blake  v. 
Derter,  12  Cush.  559;  Ingle  v.  Jones,  76  U.  8. 
0  Wall.  486  (19  L.  ed.  621);  Putnam  v.  Story, 
182  Mass.  205;  Chandler  v.  Hider,  102  Mass  268. 

Mr,  Jay  P.  Lee,  for  defendant,  appellee: 

Where  a  personal  trust  is  conferred  upon  an 
executor  named  in  the  will,  the  power  will  not 
pass  to  an  administrator  with  the  will  annexed. 
And  the  administrator  de  bonis  non  with  the 
will  annexed  does  not  succeed  to  powers  and 
duties  which  lie  outside  the  ordinary  scope  of 
an  executor's  functions,  unless  the  testatrix  has 
clearly  granted  commensurate  authority. 

Schouler,  Exr^.  and  Admrs.  par.  418;  Redf. 
Wills,  pt.  2,  p.  222;  Tngle  T.  Jones,  76  U.  &  9 
WaU.  486  (19  L.  ed.  621). 
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The  powers  conferred  by  g  6844,  How.  Stat., 
upon  an  adniinUirator  d$  bonis  non,  are  such 
only  as  can  be  exercised  by  the  executor  as 
flucu,  and  a  personal  power  or  trust  which 
might  be  exercised  or  performed  by  the  exec 
utors  independently  of  his  office  as  executor 
will  not  pass  by  devolution  to  the  administra- 
tor. 

ConlUn  ▼.  Egertan,  2\  Wend.  480;  Ros$  ▼. 
Barclay,  18  Pa.  179;  Et>an$  v.  Ohew,71  Pa.  47. 

The  plain  and  unambiguous  words  of  the 
will  must  prevail,  and  are  not  to  be  controlled 
or  qualified  by  any  conjectural  or  doubtful 
constructions  growing  out  of  the  situation,  cir 
cumstanccs  or  condition,  either  of  the  testator, 
his  property  or  his  family. 

1  ReJf .  WUis,  p.  480. 

liODK,  J,,  delivered  the  opinion  of  the  court: 
The  complainant,  who  is  now  about  thirty- 
one  years  of  age,  is  the  only  child  and  beir-at 
law  of  Eliza  J.  Bennett,  deceased,  who  depart- 
ed this  life  in  September,  1879,  leaving  a  last 
will  and  tesiament.  The  main  provisions  of 
the  will  are  as  follows:  "I,  Eliza  J.  Bennett, 
of  the  City  of  Lansing,  County  of  Ingham  and 
State  of  Michigan,  do  make  and  publish  this 
my  last  will  and  testament.  F}irti.  I  direct  that 
my  executors  shall,  during  the  minority  of  my 
danirhter,  Alice  Florence,  provide  for  her  ed- 
ucation, clothing  and  maintenance  in  a  suitable 
manner,  and  that  they  shall  thereafter  pay  to 
hei  the  sum  of  f  1 ,000  per  annum  until  she 
shall  have  attained  the  age  of  thirty-five  years: 
provided,  that,  in  case  she  shall  receive  any 
funds  from  any  other  source  at  any  time,  my 
executors  shall  pay  to  her  only  such  sum  as 
may  be  necessary  to  make  her  total  annual  in- 
come $1,000:  provided,  further,  that,  if  any 
portion  of  said  yearly  allowance  shall  not  be 
expended  witbin  any  one  year,  for  the  purposes 
aforesaid,  the  dilTerencebietween  the  sum  actu- 
ally expended  In  such  year  and  the  sum  of 
$1,000  shall  in  no  case  or  in  any  event  be  sub- 
ject to  the  order  or  control  of  my  said  daugh- 
ter, but  any  such  sum  shall  be  treated  in  the 
same  manner  as  any  other  funds  that  may  re- 
main in  the  hands  of  my  executor.  Second.  If 
the  executors  shall  at  any  time  find  it  necessary, 
or  shall  deem  it  for  the  l)€st  interest  of  my  es- 
tate to  sell  any  of  the  realty,  I  desire  sale  to  be 
made  in  the  following  or^r:  First,  my  prop- 
erty at  Grand  Ledge,  Michigan;  secona,  lot 
No.  ten  (10),  block  sixiy-six  (66),  in  the  City  of 
Lan<:ing;  third,  the  southeast  quarter  of  the 
southeast  quarter  of  section  thirty-six  (86',  in 
the  Township  of  DeWitt,  Michigan;  fourth, 
lots  two  and  three  (2  &  8),  of  block  sixty-seven 
{bl\  in  the  City  of  Lansing.  And  in  no  case 
shnll  said  last-named  lots  be  sold  before  my 
said  daughter  shall  attain  the  age  of  thirty  five 
years,  unless  she  shall  become  incompetent, 
from  any  cause,  to  earn  a  livelihood,  and  in  no 
event  for  less  than  the  sum  of  $15,()00,  by  my 
executors.  Third,  My  estate  shall  remain  in 
the  hands  of  my  executors  until  my  said  dau;;h- 
ter  shall  attain  the  age  of  thirty-five  years,  and 
whatever  surplus  there  may  be  from  year  to 
year,  after  the  pavmentof  said  $1,000,  together 
with  thetax&«and  other  liabilities  of  said  estate, 
shsll  be  by  them  invested  in  first-mortgage  se- 
curities on  well  improved  farming  lands. 
Fourth,  If  my  said  daughter,  Alice,  shall  live 
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to  attain  the  age  of  thirty -five  fears  I  direct 
that  my  executors  shall  then  trausfer  to  her  ab- 
solutely my  entire  estate  both  real  and  peraonaL 
Fifth,  If  my  said  daughter,  Alice,  shall  die  be- 
fore attaining  the  age  of  thirty-five  years,  leav- 
ing such  lawful  issue,  and  such  issue  die,  I  give 
my  entire  estate  to  my  well-beloved  hanbaad, 
Jacob  B.  Bennett,  if  he  survive  her  or  her  issue 
as  aforesaid.  Sixth,  If  my  said  daughter, 
Alice,  shall  die  before  attaming  the  age  of 
thirty-five  years,  leaving  lawful  issue,  such 
issue  shall  take  said  property  at  the  time  my 
said  daughter  should  have  taken  it  had  she 
lived.  Secenth.  1  do  hereby  couslitute  and  ap- 
point Jacob  B.  Bennett  and  Schuyler  F.  Seager, 
of  the  City  of  Lansing  aforesaid,  execuiom  of 
this  my  last  will  and  testament." 

This  will  was  duly  executed  on  May  80, 1876. 
Afterwards,  and  on  Julv  19, 1870,  the  testatrix 
added  the  foUowinir  codicil:  "(1)  I  don't  wish 
the  property  on  Washington  Avenue  sold  until 
such  time  as  it  will  bring  not  leas  than  $100  per 
foot  front.  (2)  It  is  my  wish  that  my  daugh- 
ter, Alice,  should  have  such  preparation  as 
would  enable  her  in  any  reverees  of  fortune  to 
support  herself  by  her  own  exertions.  I  there- 
fore direct  my  executors  to  set  apart  from  mr 
estate  a  sum  sufficient  to  give  her  a  thorough 
course  of  kindergarten  training;  the  money 
necessary  for  that  purpose  to  be  h v  them  real- 
ized from  the  sale  of  properties  other  than  the 
Washington  Avenue  lots." 

This  will  and  codicil  were  duly  proved  and 
allowed  in  the  Probate  Court  for  Ingham 
County  on  December  6,  1881. 

Jacob  B.  Bennett,  one  of  the  executors  named 
in  the  will,  is  the  father  of  the  complainant, 
but  he  and  Mr.  Scager,  the  other  executor,  are 
now  both  deceased.  At  the  time  of  the  pro- 
bate of  the  will  both  executors  refused  to  ac- 
cept the  trust,  and  thereupon  the  compluinant 
was  api)oinled  administratrix  with  the  will 
annexed,  accepted  the  trust,  and  gave  the  requi- 
site bond.  She  continued  to  execute  the  trust 
until  November  16,  1888,  when  she  filed  her 
resignation  with  her  final  account  in  the  pro- 
bate court,  and  was  duly  released  and  dis- 
chnrgfd,  and  the  defendant,  Edward  C.  Cha- 
pin,  duly  appointed  administrator  de bonis  non 
with  the  will  annexed,  and  now  continues  to 
execute  the  trust.  The  complainant  claims  by 
her  bill  that  up  to  about  the  month  of  Septem- 
ber, 1884,  she  has  heretofore  beim  able  to  sup- 
port herself  by  her  own  exertions,  and  by 
means  derived  from  sources  outside  of  said  es- 
tate, and  a  small  sum  from  said  estate,  to  wit, 
the  sum  of  $589.19,  but  that  since  said  tim& 
and  for  the  year  last  past,  she  has  been  in  ill 
health,  and  unable  to  earn  her  own  support, 
and  has  been  obliged  at  times  to  appeal  to  tha 
kindness  of  friends  for  support  and  HSsiHtanoe, 
so  that  at  the  present  time  she  is  indebted  in 
personal  obligations  to  friends  that  have  at> 
sisted  her  in  about  the  sum  of  $1,500,  and  fur- 
ther  says  that  the  major  portion  of  said  indebt> 
edness  was  incurred  m  fitting  herself  for  tha 
position  ^f  a  teacher  of  kindergatten,  and  that 
Fhe  so  fitted  herself  for  such  work,  and  has  a 
portion  of  the  time  been  able  to  pursue  such 
employment,  but,  owing  to  her  ill  health,  is  no 
longer  able  to  do  such  work;  and  further  says 
that  she  no  longer  has  anv  source  of  income 
from  outside  sources,  and  u  wholly  unable  to 
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flapport  herself  by  ber  own  exertions.  That, 
UDoer  and  by  the  teims  of  the  first  paraj^pb 
of  said  iHRt  will  and  testament,  sbe  is  entitled 
to  bave  paid  to  ber  from  said  estate,  as  she  be- 
lieves, tlie  sum  of  $1,000  per  annum  until  sbe 
shall  bave  aitained  the  age  of  tliirly-flve  years, 
•or  such  sum  as  with  any  funds  or  support  re- 
ceived from  outside  sources  will  roalce  her  an- 
nual income  $1,000.  That  there  is  no  person- 
alty belongine  to  said  estate  other  than  a  small 
turn,  not  exceeding  the  sum  of  $260  per  an- 
num, arising  from  the  rents  of  certain  of  the 
real  estate  mentioned  in  said  last  will  and  tes- 
tament and  codicil  of  said  deceased,  which 
said  sum  is  not  sutTicient  to  meet  the  items  of 
insurance  and  the  taxes  on  said  property. 
Tbat  of  the  real  estate  described  in  the  second 
paragraph  of  the  lapt  will  and  testament  of 
said  deceased,  the  Grand  Ledge  property  and 
lot  No.  10.  of  block  00,  of  the  City  of  Lansing, 
were  disposed  of  by  snid  testatrix  in  her  life- 
time, thus  leaving  as  the  real  estate  belonging 
to  said  estate  the  8.  E.  }  of  the  8.  E.  i  of  sec- 
tion 30  of  De  Witt  Township,  in  the  County 
of  Clinton,  and  lots  2  and  8  of  block  67,  in  the 
City  of  Lansing;  and  savs  tbat  said  forty  acres 
in  the  Township  of  De  Witt  are  worth,  as  she 
is  informed  and  believes,  not  to  exceed  the  sum 
of  $40,  being  wholly  swampy  and  marsh,  and 
covered  with  water  the  greater  part  of  each 
year,  Iving  in  what  is  known  as  the  '*Big 
Marsh,^'  in  the  said  County  of  Clinton.  That 
lots  2  and  '6  of  block  67  of  the  City  of  Lansing 
are  located  on  Washington  Avenue  in  said  city 
and  near  the  husin&ss  portion  of  said  city,  and 
are  worth  al)out  the  sum  of  $10,000.  That 
sbe  has  at  various  times  requested  the  defend- 
ant, as  such  administrator,  to  pay  her  the  sum 
of  $1,000,  or  such  portion  thereof  as  is  neces- 
sary for  her  support,  which  defendant  refuses 
to  ao.  The  praxer  of  the  bill  is  that  the  will 
may  be  construed  and  the  rights  of  complain- 
aat  and  others  thereunder  may  be  determined 
and  settled;  tbat  the  powers  and  duties  of  the 
administrator  de  ijonis  non  may  be  determined 
and  be  decreed  to  pay  over' to  complainant 
a  sum  sufl9cient  to  pay  her  debts  incurred  in 
her  support,  and  in  educating  and  fitting  her 
for  a  teacher  of  kinderpnrten,  and  such  fur^ 
ther  sums  from  time  to  lime  as  shall  make  her 
income  the  sum  of  $1,000  per  annum;  and,  if 
it  shall  appear  that  he  has  not  sutticient  funds 
wherewitii  to  meet  such  payments,  that  he 
shall  be  directed  to  sell  real  estate  as  shall  be 
necessary  therefor.  The  bill  also  contains  the 
general  prayer  for  relief.  The  main  facts 
stated  in  the  bill  are  a<imitted  by  the  answer, 
and  the  testimony  of  the  complainant,  which 
was  taken  in  the  cause,  also  supports  tlie  alle- 
gation of  the  bill.  It  is  admitted  tbat  the  com- 
plainant has  only  received  from  ber  mother's 
estate  for  her  sup|K>rt  the  sum  of  $599.19;  also 
tbat  the  lots  on  Washimrton  Avenue,  described 
in  the  will,  have  a  front  aire  of  ten  rods,  and 
(hat  the  complainant  is  the  sole  heir  of  Jacob 
B.  and  Eliza  J.  liennett.  On  the  hearing  in 
the  court  below  the  court  dismissed  the  bill, 
with  costs.     Complainant  appeals. 

It  is  concede*!  that  a  power  of  sale  was  con- 
fetrcd  upon  the  executors  named  in  the  will; 
tbat  this  power  was  gt  neral  as  to  all  the  real 
estate,  and  limited  only  by  the  coiidition  as  to 
the  price  to  be  obtained  for  the  Washington- 
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Avenue  lots.  It  is  contended,  however,  that 
this  power  was  a  personal  one,  conferred  upon 
the  husband  of  the  testatrix  and  8chuy]er  F. 
Scager,  the  executors  named  in  the  wllL  In 
this  contention  there  mav  be  no  doubt  tbat 
counsel  is  correct.  The  language  of  the  will 
is:  **If  the  executors  shall  at  anv  time  find  it 
necessary,  or  shall  deem  it  for  the  best  inter- 
est of  my  estate,  I  desire  a  sale  to  be  made,"  etc. 
This  lan>fuage  implies  a  personal  confidence 
and  trust  in  the  judgment  and  honesty  of  the 
parties  named,  and  it  cannot  be  said  that  the 
testatrix  intended  by  this  provision  *o  confer 
such  discretionary  power  upon  anyone  whom 
the  probate  court  might  appoint,  should  the 
persons  named  fail  to  qualify  or  refuse  to  ac- 
cept the  trust.  The  administrator  de  borne  non 
with  the  will  annexed  does  not  execute  the 
powers  and  duties  which  lie  outside  the  ordi- 
nary scope  of  an  executor's  functions,  unless, 
bv  the  terms  of  the  will,  such  authority  ia 
clearly  granted.  Schouler,  Exrs.  g  413;  Riedf. 
Wills,  pt.  2,  pp.  90,  222;  Jnr/le  v.  Jonee,  76  U. 
8.  9  Wall.  486  [19  L.  ed.  621]. 

Neither  do  we  think  such  power  is  given  to 
the  B6m\n\slrntoT  debovie  non  by  the  provisiona 
of  §  5844,  How.  Stat,  under  circumstances 
where  it  clearly  appears  that  the  power  is  a 
personal  one  to  the  executors  named  in  the 
wiU.  This  section  provides:  "When  all  the 
executors  appointed  in  any  will  shall  not  be 
authorized  according  to  the  provisions  of  this 
chapter  to  act  as  such,  such  as  are  authorized 
shall  have  the  same  authority  to  perform  everv 
act  and  dis(>hfarge  every  trust  required  and  al- 
lowed by  the  will,  and  their  acts  shall  be  as 
valid  and  effectual  for  everv  purpose  as  if  all 
were  authorized  and  should  act  together;  and 
administrators  with  the  will  annexKl  shall  have 
the  same  authority  to  perform  every  act  and 
discharge  every  trust,  as  the  executor  named 
in  the  will  would  have  had,  and  their  acta 
shall  be  as  valid  and  effectual  for  every  pur- 
pose." 

The  powers  conferred  by  this  section  of  the 
statute  upon  the  administrator  de  bonis  non 
with  the  will  annexed  are  ctuch  only  as  can  be 
exercised  by  thn  executor  as  such,  and  a  per- 
sonal power  or  trr.st  which  mii^ht  be  exercised 
or  performed  by  an  executor  independently  of 
his  office  as  execu'or  will  not  pass  by  devolu- 
tion to  the  administrator.  Omklinv.  Kgerton, 
21  Wend.  430;  Hose  v.  Barclay,  18  Pa.  179; 
Etnm  V.  Gliew,  71  Pa.  47. 

The  will  was  executed  on  May  ?0, 1876,  and 
Mrs.  Bennett  died  in  September,  1879.  Before 
ber  death  she  had  sold  and  disposed  of  all  the 
property  mentioned  in  the  will  except  the  forty 
acres  of  land  in  Clinton  County  and  the  Wash- 
ington Avenue  lots.  These  Clinton-County 
lands  are  of  but  little  value.  The  only  prop- 
erty remaining  having  anv  value  are  the  lots 
in  the  City  oi  Lansing,  wliich  are  claimed  to 
be  worth  the  sum  of  $10,000.  After  providing 
for  a  sale  of  the  properly  in  the  second  para- 
graph of  the  will  and  the  order  of  s«ile  the  tes- 
tatrix proceeds  as  follows:  "And  in  no  case 
shall  said  last  named  lots  be  sold  [the  Washing- 
ton-Avenue lots]  before  my  said  daughter  shall 
attain  the  age  of  thirty-five  years,  unless  she 
shall  become  incompetent  from  any  cause  to 
earn  a  livelihood,  and  in  no  event  for  less  than 
the  sum  of  fifteen  thousand  dollars." 
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The  codicil  was  added  to  the  will  on  July 
10,  1879.  Id  tbis  the  testatrix  refers  again  to 
these  lots  as  follows:  "I  don't  wish  the  prop- 
erty on  Wa^liington  Avenue  sold  until  such 
time  as  it  will  bring  not  less  than  $100  per  foot 
front."  Again,  in  the  codicil,  the  testatrix  re- 
fers to  these  Washington- A veoue  lots.  By  the 
codiciJ  she  expresses  a  wisb  that  her  daughter 
may  have  a  course  of  kindergarten  training  to 
enable  her,  in  any  reverses  of  fortune,  to  sup- 
port herself  by  her  own  exertions.  Her  direc- 
tions as  to  the  training  arc  as  follows:  "I 
therefore  direct  ray  executors  to  set  apart  from 
my  estate  a  sum  sutficient  to  ^ve  her  a  thorough 
course  of  kinder/^rarten  training,  the  money  nec- 
essary for  that  purpose  to  be  by  tbem  realized 
from  the  sale  of  properties  other  than  tbe 
Wasbington-Avenue  lots."  These  Washing- 
ton-Avenue lots,  it  is  conceded,  have  a  frontage 
of  10  rods,  or  165  feet,  which,  by  the  provisions 
of  the  codicil,  were  to  be  sold  at  the  sum  of 
$100  per  foot,  or  at  the  sum  of  $16,500.  The 
evidence  shows  the  Iota  now  to  be  worth  onlv 
the  sum  of  810,000.  What  the  lots  may  possi- 
bly bo  worth  at  the  time  the  complainant  reach- 
es the  f.gc  of  thirty-five  vears  (four  years  hence), 
it  is  of  course  impossible  for  any  person  now  to 
deteimine.  It  was  evidently  the  intent  of  the 
testatrix  to  preserve  at  least  this  portion  of  her 
estate  until  her  daughter  should  attain  the  age 
of  thirty-five  years,  and  that,  if  then  living,  she 
should  come  into  the  possession  and  enjoyment 
of  it  But  the  executors  named  in  tbe  will 
were  given  power  to  sell  even  this  portion  if 
her  daughter  should  from  any  cause  become 
incompetent  to  earn  a  livelihood,  provided  the 
sum  of  81df000  could  then  be  obtained  there- 
for, or,  under  the  codicil,  the  sum  of  $16,509. 
These  conditions,  upon  which  the  executors 
named  were  empowered  to  make  sale  of  these 
lots,  may  or  may  not  have  been  impossible. 
From  the  evidence  in  the  case  the  contingency 
has  now  arisen  which  was  provided  for  in  the 
wiU.  The  daughter  has  become  incompetent  to 
earj  a  livelihood,  but  the  executors  named  re- 
fused to  assume  the  trust,  and  they  are  both  now 
deceased.  The  power  was  a  personal  one  to 
them, and  ihe  administrator  de  bonis  non,  by  the 
terms  of  the  will,  cannot  exercise  it,  and  the 
Statute  itself  confers  upon  him  no  such  power. 
Neither  can  the  lots  be  sold  for  tbe  price  fixed 
by  the  testatrix  in  tbe  will.  The  claim  of  the 
defendant  is  that,  under  these  circumstances, 
the  lands  known  as  the  "Washington-Avenue 
lots"  cannot  be  sold  until  the  complainant  ar- 
rives at  tbe  age  of  thirty-five  years;  that  the 
administrator  de  bonis  non  cannot  be  empow- 
ered by  the  probate  court  to  make  the  sale,  and 
that  a  court  of  chancery  giving  this  construc- 
tion to  the  will  cannot  authorize  thesale  by  the 
administrator;  that  in  fact  there  is  no  power 
vested  in  the  administrator  to  make  sale  to  re- 
lieve the  complainant  in  her  distress  until  she 
shall  attain  tbe  age  of  thirty-five  years.  This 
construction  of  the  will  is  undoubtedly  correct, 
there  being  no  debts  or  legacies  to  be  paid;  yet, 
by  the  prayer  of  tbe  bill,  we  are  called  upon  to 
construe  tbe  will,  and  to  determine  the  riishts 
and  interests  of  the  complainant  in  the  prem- 
ises. 

It  is  made  apparent  by  tbe  will  that  the  com- 
plainant was  the  sole  object  of  the  testatrix's 
care  and  bounty,  aside  from  her  husband,  who 
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is  now  deceased.  The  executors  named  had  a- 
mere  naked  power  of  sale,  coupled  with  no  in- 
terest whatever  in  the  estate.  At  the  death  of 
the  testatrix  the  estate  vested  in  the  complain- 
ant in  fee,  the  possession  and  enjoyment  only^ 
being  delayed  until  the  complainant  should  ar- 
rive at  the  age  of  thirty-five  years,  and  contin- 
gent at  her  death  before  arriving  at  that  ag»^ 
that  her  father  should  take,  if  he  stirvived  her» 
provided  complainant  left  no  lawful  issue,  or» 
leaving  such  lawful  issue,  such  issue  dies.  The 
father  is  deceased,  and  the  complainant  is  the 
only  heirat-law  of  tbe  testatrix.  There  waa- 
no  devise  over,  should  the  complainant  die  be- 
fore reaching  the  age  of  thirty-five,  except  to- 
the  father,  if  then  living,  and,  the  father  being* 
now  deceased,  no  contingency  can  arise  by 
which  the  complainant  and  her  lawful  heira 
could  be  devested  of  the  estate.  Under  these 
circumstances,  what  rule  of  law  prevents  tbe 
complainant  taking  possession?  She  has  the- 
abRolute  title  in  fee,  and  only  waits  the  arrival 
of  her  thirty -fifth  birthday  to  take  possession. 
When  she  can  sell  and  dispose  of  the  whole  es- 
tate, why  should  tbe  administrator  control  itr 
There  is  no  one  interested  in  it  except  the  com- 
plainant, and  at  her  death  the  estate  would  only 
be  cast  upon  her  heirs  at-law,  or  the  person 
whom  she  might  designate  by  will  to  take  after 
her  death.  The  terms  of  the  will,  it  is  con- 
tended, place  restraint  upon  the  alienation.  If 
the  lands  bad  been  sold  by  the  executors,  the 
complainant,  as  devised  under  tbe  will,  would 
have  been  entitled  to  the  proceeds.  No  one 
but  the  complainant  had  a  right  to  insist  upon 
the  performance  of  this  trust  by  tbe  executors,, 
and  no  one  else  could  complain  of  tbe  breach. 
The  devise  is  not  made  to  the  executors  for  the 
benefit  of  the  devisee,  but  directly  to  the  devisee. 
The  estate  devisod  is  not  a  condiional  one  U> 
be  forfeited,  except  by  a  condiiion  which  can- 
not now  happen,  or  to  revert  to  the  heirs  of  the 
testator,  or  go  over  to  others  on  any  concjition;, 
nor  is  it  one  which  is  to  vest  at  some  fut  ure  day,, 
but  is  an  absolute  vested  estate  in  fee  whiol^ 
tbe  complainant  is  entitled  to  take  in  possession 
at  the  age  of  thirty-five  years.  The  restraint 
upon  the  alienation  evidently  was  made  solely 
for  the  benefit  of  ibe  devisee.  Why  may  she 
not  now  forego  or  release  its  performance?  It 
may  be  contended  that  the  executurs  named  in 
the  will,  had  they  accepted  the  trust,  and  as- 
sumed control  or  tbe  estate,  might  have  insist- 
ed on  holding  tbe  estate  in  possession  until  tbe 
period  when  tbe  complainant,  by  the  terms  of 
the  will,  was  to  take  in  passession.  This,  how- 
ever,  was  a  mere  naked  trust,  and  one  personal 
to  the  parties  named.  This  trust  they  refused 
to  accept,  and  the  trustees  are  now  dead.  Who- 
can  complain  if  the  devisee  now  takes  in  pos- 
session and  sells  and  disposes  of  the  entire  ea^ 
tate?  It  is  well  settled  that  when  a  bare  power 
of  sale  is  given  to  tbe  executors  merely  to  sell 
the  lao  js  for  the  purpose  of  paying  over  the 
proceeds  to  devisees,  whose  right  under  the  wilt 
to  such  proceeds  is  an  absolute  and  vested 
right,  all  such  devisees  may  collectively,  before 
the  power  of  sale  is  exercised,  elect  to  take  the 
land  instead  of  tbe  proceeds,  and  thus  prevent 
a  sale.  But  we  are  satisfied  that  restraint  up- 
on the  alienation  contained  in  this  will  i» 
void.  Such  restraints  are  not  favored  in  the 
law.    It  is  true  that  many  restrictions  or  qual- 
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ifications  upon  the  riirbts  of  the  devisee  or 
grantee  may  be  made  effectual  by  making  the 
•estate  itself  dependent  upon  such  condition;  but 
where  the  estate  granted  is  absolute,  such  re- 
striction can  impose  no  legal  obligation  upon 
the  devisees,  or  limit  their  power  oyer  the  es- 
tate, when  the  observance  or  violation  of  the 
restriction  can  neither  promote  nor  prejudice 
SDY  interest  but  their  own.  This  rule  was  very 
fully  discussed  by  this  court  in  Mandlebaum  v. 
McLonell,  29  Mich.  87,  and  iu  support  of  this 
principle  the  court  cited  HcUl  y.  Tu/U,  18  Picli. 
459:  Blachitone  Bank  y.  Davis,  21  Pick.  43; 
Brandon  v.  Jiodinson,  18  Ves.  Jr.  429;  Ihebler's 
App.  64  Pa.  9;  Craig  y.  WeUa,  11  N.  Y.  815. 
Aside  from  these  reasons,  howeyer,  we  think 
the  restrictions  upon  tbesale  cannot  be  upheld. 
No  such  restrictions  are  valid.  When  a  re- 
«triction  in  a  conveyance  of  a  vested  estate  in 
fee  simple  in  possession  or  remainder  Is  against 
selling  for  a  particular  time,  such  a  restriction 
Is  invalid.  When  a  person  is  entitled  absolute- 
ly to  property,  any  provision  postponing  its 
transfer  or  payment  to  him  is  void.  Gray,  in 
his  rules  against  perpetuities,  thus  states  the 
role:  * 'Suppose  property  is  given  to  trustees 
in  trust  to  pay  the  principal  to  A  when  he 
teaches  the  age  of  thirty.  When  any  other 
person  than  A  is  interested  in  the  property, 
when,  for  instance,  there  is  a  gift  over  to  B  if 
A  dies  under  thirty,  the  trustee  will  retain  the 
property  for  the  benefit  of  B;  but  when  no  one 
but  A  is  interested  in  the  property  should  he 
die  before  tbirty,  his  heirs  or  representatives 
would  be  entitled  to  it.  When,  in  short,  the 
-direction  for  postponement  has  been  made  for 
A'f  supposed  benefit,  such  direction  is  void,  in 
punuaooe  of  the  general  dociriue  that  it  is 


against  public  policy  to  restrain  a  man  in  tlie 
use  or  disposition  ox  the  property  in  which  no 
one  but  iiimself  has  any  interrnt."  The  prin- 
ciple is  generally  held  to  be  that  all  ri^lits  of 
property  are  alienable,  and  that  a  condition  or 
restriction  which  would  suspend  all  power  of 
alienation  for  any  length  of  time  is  inconsistent 
with  the  estate  granted,  and  vuid.  The  hus- 
band of  the  testatrix  died  in  1884.  There  has 
been  no  period  of  time  since  then  in  which  the 
complainant  did  not  have  the  right  to  the  im- 
mediate enjoyment  of  tlie  estate,  and  to  mort- 
gage, sell  or  dispose  of  it  as  she  saw  fit,  and 
appropriate  the  whole  proceeds  thereof,  subject 
only  to  the  debts  of  the  testatrix,  if  any  there 
be,  and  the  expenses  of  administration,  asdur- 
\nf  the  life  of  her  father  they  could,  by  their 
joint  act,  have  conveyed  it.  Ths  decree  of  the 
court  below  must  be  set  aside,  and  a  decree 
entered  in  this  court  in  accordance  with  this 
opinion.  No  costs  will  be  allowed,  as  the  ad- 
ministrator seems  to  have  acted  in  good  faith 
and  under  what  he  believed  to  be  the  true  con- 
struction of  this  clause  in  the  will. 
Morset/.,  concurred  with  hong^  J, 

Champliiit  J,: 

I  concur  with  Afr.  Justice  Long  upon  the 
ground  that  the  will  is  void  as  contravening 
§  5581  of  Uow.  Stat. 

Canpbell»  J,: 

I  think  that,  inasmuch  as  complainant  is  the 
only  person  interested  in  the  land,  the  other 
questions  are  not  important,  and  I  concur  in 
the  result. 

Sherwood*  Oh.  •/'•,  concurred  with  Camp- 
bell,/. 
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t.  Alfhou^h  equity  will  net  ordinarily 
attempt  to  enforce  contracte  whJoh  oaa- 
not  be  carried  out  by  the  machinery  of  a  court, 
it  may  oevertbeless  practically  accomplish  the 
same  end  by  enjoining  the  breach  of  a  negative 
promise;  and  this  will  be  done  whenever  the  con- 
Inot  is  one  of  which  the  court  would  decree 
specific  perf  ormanoe  if  by  such  decree  its  observ- 
ance by  the  party  refusing  to  perform  could  be 
practically  enforced. 

K.  If  it  appears  tbat  an  ambig^oos 
term  in  a  ccmtract  has  an  established 
meaning  among  those  engaged  in  the  business 
to  whicbtne  contract  has  reference,  and  unless 
it  is  given  that  meaning  it  is  indefinite  and  equivo> 
cal,  it  should  be  treated  in  interpreting  the  con- 
tract as  used  according  to  that  understanding. 

^  There  is  no  necessity  to  partiealarise* 

In  a  contract  for  the  services  of  a  ball  player 
which  gives  the  employer  the  right  to  ^'reserve" 
such  player  for  the  season  next  ensuing,  the  con- 
ditions or  characteristica  of  the  option,  if  when 

NOTS.~See  note  to  Oort  y.  Lassard  (Or.)  6  L.  B. 
A.fl63w 
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the  contract  la  made  the  term  has  a  well-undeiw 
stood  definition. 

4.   The  contract  giviag  base-ball  dnbe 

the  ri^ht  to ' Veserre**  their  players  for 

another  season  simply  gives  the  clubs  the  right 
as  against  other  clubs  to  secure  the  services  of 
such  players  if  the  parties  can  agree,  but  places 
DO  obligation  upon  the  players  to  enter  into  a 
contract  for  such  season;  hence  the  players  cai^ 
not  be  compelled  to  enter  into  such  future  ooiu 
tracts  by  a  decree  of  specific  perlormance,  an4 
consequently  they  cannot  be  enjoined  from  ei^ 
tering  into  contraots  with  other  dubs. 

(March  2S,  1800.) 

SUIT  to  enjoin  the  breach  of  an  alleired  con- 
tract for  the  performance  of  personal  serr- 
ices  requiring  special  aptitude,  skill  and  exper- 
ience.   Injunction  denied. 

The  facte  are  sufficiently  stated  in  the  opin- 
ion. 

Messrs,  Qeorge  F.  Duysters  and  Joseph 
F.  Choate,  for  complainant: 

In  a  case  on  which  the  court  would  decree 
specific  performance  but  for  impracticability 
it  will  do  what  it  may  towards  tbat  end,  by 
enjoining  the  party  from  doing  some  other  act^ 
whereby  he  may  be  compellS  to  do  what  he 
agreed  to  do. 

Lwmley  ▼.   Wagner,  1  DeG.  M.  &  Q.  (MMj 


See  also  7  L.  R.  A.  779;  11  L.  K.  A.  550. 
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Dalyv,  Smith,  40  How.  Pr.  150;  W.  U.  Teleg, 
Co.  Y,  8t,  Jofteph  diW,R.Ch.l  McCrary.  665; 
SingtT  8ewing-Mar,h,  Co,  v.  Union  B,  H,  db 
Emhroidery  Co,  1  Holmes.  358. 

When  invoked,  a  court  of  equity  will  compel 
every  person  ^utjt^mtotbe  extent  its  resources 
will  permit  to  perform  just  wbat  he  has  prom- 
ised another  and  in  the  particular  way  prom- 
ised, in  every  case  of  a  legal  contract  where  a 
failure  to  perform  would  occasion  such  legal 
injury  to  the  other  person  as  may  not  be  as- 
certained so  as  to  be  compensated  in  money, 
unless  it  shall  appear  that  it  is  impossible,  or 
that,  at  the  time  it  was  entered  into,  the  con- 
tract was  so  unequal  in  its  burdens  and  benefits 
and  so  unfair  to  the  defendant  as  to  suggest 
fraudulent  practice. 

llawralty  v.  Warren,  18  N.  J.  Eq.  124; 
Pomeroy.  Cent.  246,  note,  pp.  47.  59,  60,  237; 
Eing  v.  UanUUon,  29  U.  S.  4  Pet.  811  (7  L.  ed. 
869):  Johneon  v.  Trijype,  83  Fed.  Rep.  680;  Van 
Doren  v.  Itobineon,  16  N.  J.  £q.  256;  TiUey  ▼. 
Thomas,  L.  R  8  Oh.  61;  Wileon  v.  Northamp- 
ton A  B,  J.  R,  C;?.  L.  R  9  Ch.  279. 

A  contract  entered  into  between  parties  eui 
furis  is  never  relieved  against  or  refused  en- 
forcement without  some  elements  of  legal 
fraud  present  to  poison  it. 

Rutland  MarhU  Co.  v.  /?ipfey,  77  U.  8.  10 
Wall.  839  (19  L.  ed.  955);  German  v.  Maddn, 
6  Paige,  288;  Woodvoard  t.  Earris,  2  Barb.  489; 
Binger  Setnng-Moch,  Co.  v.  Union  B,  E.  4b 
Embroidery  Co.  1  Holmes,  258;  QaUy  v.  Coifs 
Fdtent  Fire  Arm  Co.  80  Fed.  Rep.  118;  Biek- 
fardY.  Davis,  II  Fed.  Rep.  549. 

The  contract  in  this  case  was  n  contract  to 
render  services  for  a  period  of  two  years  and 
not  for  one  year  only. 

Metropolitan  Exlitbition  Co.  v.  TTarrf  (N.  Y.) 
Jan.  29,  1890. 

Hr,  Henry  Bacon*  for  defendant: 

To  sustain  this  action,  the  plaintiff  must  es- 
tablish beyond  oucstion  a  contract  entiilin^rit 
to  the  services  of  the  defendant  for  the  season 
of  1890.  If  the  con  i  ract  is  denied  or  is  in  valid, 
or  if  there  are  disputes  as  to  the  terms  of  the 
contract,  a  prelimmary  injunction  will  not  be 
granted. 

High,  In].  2d  ed.  §  1120;  Fredericks  v.  Mayer, 

1  Bosw.  227. 

From  the  be^nning  until  the  adoption  of  the 
present  form  or  the  players'  contract  the  word 
"reserve"  was,  b^  the  application  made  of  it  by 
the  parties  who  invented  the  use  of  it  in  con- 
nection with  base  ball,  restricted  to  the  right  of 
employment  between  the  players  and  the  par- 
ties to  the  National  Agreement,  and  the  word 
was  carried  into  the  present  contract  with  pre- 
cisely the  same  meaning. 

To  authorize  the  court  to  issue  an  injunction 
In  this  case  it  is  req^uired  that  the  contract  al- 
leged by  the  complainant  should  be  definite  and 
certain  as  to  wbat  services  are  to  be  rendered. 
That  by  its  terms  the  oblii^ation  of  the  com- 
plainant should  be  so  certuinl^  ascertained  and 
ttatt'd  as  to  be  en  forcible  against  him. 

Rutland  MarbU  Co.  v.  Ripley,  77  U.  8.  10 
Wall.  839  (19  L.  ed.  955);  Woodward  v.  Earris, 

2  Barb.  439;  German  v.  Maehin,  6  Paige,  288; 
McKibben  v.  Brown,  14  N.  J.  £q.  18;  Agate  v. 
Lowenbein,  4  Daly,  62. 

A  court  of  equity  will  not  specifically  en- 
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force  a  contract  unless  it  is  mutually  fuir  and 
just. 

Rutland  Marble  Co.  ▼.  Ripley,  supra;  Barnee 
Y.  McAllister,  18  How.  Pr.  5:^;  Wonson  v. 
Fenno,  129  Mass.  405;  King  v.  Eamilton,  29  U. 
8.  4  Pet.  811  (7  L.  ed.  869);  BhrevoOmry  db  B.  R. 
Co.  V.  Northwestern  R.C0.6B.  L.  Cas.  113. 

The  injunction  can  only  be  granted  in  this 
case  to  prevent  irreparable  damages.  Whore  no 
damage  or  damages  which  may  be  ascertuined 
and  compensated  for  in  money  will  be  occa- 
sioned by  the  defendant's  action,  no  injunction 
will  lie. 

De  Pol  V.  Bohlke,  7  Robt  28i);  MajOeson  ▼. 
Dd  Puente,  18  Abb.  N.  0.  14*1:  MapUson  v. 
Labfaehe,  18  Abb.  N.  C.  147,  noU. 

The  contract  alleged  in  the  complainant's 
bill  cannot  be  enforced  specifically  and  a  pre- 
liminary injunction  should  not  be  granted. 

Allegheny  Base  BaU  Club  v.  Bennett,  14  Fed. 
Rep.  237;  Metropolitan  Exhibition  Co.  t.  Ward 
(N.  Y.)  Jan.  29,  1890. 

Wallace*  J.,  delivered  the  following  opin- 
ion: 

This  action  is  brought  to  restrain  a  threatened 
breach  of  contract  for  the  performance  of  per- 
sonal services  which  require  special  aptitude, 
skill  and  experience.  It  is  a  case  in  wnich  an 
action  at  law  would  not  aiford  the  plaintilf  an 
adequate  remedy  for  the  breach  and  in  which 
the  power  of  the  court  should  be  exercised  by 
preventive  interposition  if  it  is  found  thnt  the 
contract  is  such  as  the  plaintiff  claims  it  to  be. 
The  circumstances  are  such  that  unless  a  pre- 
liminary injunction  is  granted  the  plaintiff  will 
obtain  no  effectual  remedv,  because  before  the 
cause  can  be  brought  to  final  hearing;  the  time 
will  have  passed  within  which  the  relief  sought 
would  be  practically  useful,  and  if  it  be  then 
adjudged  that  the  plaintiff  is  entitled  to  a  per- 
manent injunction  the  judgment  will  be  de- 
claratory merely.  Although  preliminary  relief 
is  not  to  be  granted  in  a  case  in  which  it  is 
doubtful  whether  the  plaintiff  will  be  finallv 
successful,  yet  where  the  Questions  are  such 
that  they  cai<  be  fully  condaered  and  as  safely 
decided  upon  a  motion  for  a  preliminary  in- 
junction as  at  final  bearing,  it  is  the  duty  of 
the  court  to  consider  and  oetermine  them  and 
not  defer  the  party  invoking  its  assistance  to  a 
time  when  a  decree,  if  awarded,  would  be  too 
late. 

The  contract  upon  which  thcplaintiff  founds 
its  claim  for  relief  is  in  form  between  the  New 
York  Base  Ball  Club  as  party  of  the  first  part 
and  the  defendant  as  party  01  the  second  part; 
but  there  is  no  reason  to  doubt  that  the  New 
York  Base-Ball  Club  was  the  atrcnt  of  the  plain- 
tiff in  entering  into  the  contract,  that  the  plain- 
tiff is  the  real  pcincipal,  that  the  contract  was 
intended  to  inure  for  the  benefit  of  the  plaintiff, 
and  that  the  plaintiff  is  entitled  to  enforce  it 
against  the  defendant  to  the  extent  that  the 
New  York  Base- Ball  Club  could  do  so. 

The  doctrine  is  now  generally  recornized 
that  while  a  court  of  equity  will  not  ordinarily 
attempt  to  enTorce  contracts  which  cannot  be 
carried  out  by  the  machinery  of  a  court,  like 
that  involved  in  the  present  esse,  it  may  never- 
theless practically  accomplish  the  same  end  by 
enjoining  the  breach  of  a  negative  promise,  and 
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this  power  will  be  exercised  wbeneTer  the  con- 
tract is  one  of  wbich  the  court  would  direct 
specific  performance  if  it  could  practically  com- 
pel its  observance  by  the  party  refusing  to  per- 
form through  a  decree  for  specific  performance. 
It  is  indispensable,  where  the  contract  does  not 
relate  to  realty,  that  it  be  one  for  the  breach  of 
which  damages  would  not  afford  an  adequate 
compensation  to  the  plaintiff.  It  must  be  one 
in  wbich  the  plaintiff  comes  Into  court  with 
clean  hands,  and  which  is  not  so  oppressive  as 
to  render  it  unjust  to  the  defendant  to  enforce 
it.  It  must  be  one  in  which  there  are  mutual 
promises,  or  which  is  founded  on  a  sufficient 
consideration.  It  must  be  one  the  terms  of 
which  are  certain,  and  in  respect  to  which  the 
minds  of  the  parties  have  disiinctiv  met  so  that 
there  can  be  uo  misunderstanding  of  their 
rights  and  obligations. 

The  contract  is  executed  as  of  the  date  of 
April  29,  ISHSi,  It  is  a  formal  document,  con- 
sisting of  twenty  articles  by  which  the  New 
York  Base  Ball  Clul)  employs  the  defendant 
and  the  defendant  undertakes  to  perform  pro- 
fessional services  as  a  base-ball  player  for  the 
club  for  the  season  (specified  in  article  2)  be- 
ginning April  1, 18b9,  and  ending  October  81, 
1880.  Article  20  provides  that  the  salary  to  be 
paid  the  defendant  shall  be  $2, 000  payable  semi- 
monthly. Among  other  things  the  contract 
provides  by  different  articles  that  the  club  may 
at  any  time  terminate  the  contract  on  ten  days' 
notice  to  tbe  defendant,  whereupon  the  obliga- 
tions of  both  parties  are  to  cease;  tbat  the  club 
shall  provide  the  defendant  while  * 'abroad" 
with  proper  board  and  lodging  and  pay  all  nec- 
essary traveling  expenses;  that  if  the  defend- 
ant auring  the  term  of  his  emplovment  be 
guilty  of  any  excessive  indulgence  in  liquor,  or 
of  gambling,  or  of  insubordination,  he  shall  be 
liaBle  to  certain  specified  penalties;  and  that  if 
the  club  ceases  to  be  a  member  of  the  National 
Lea/rue  of  Professional  Base-Ball  Clubs  either 
compulsorily  or  voluntarily  the  ''defendant 
shall,  if  the  right  of  reservation  be  transferred" 
by  the  club  to  any  other  club,  receive  from 
tbat  club  at  least  the  same  amount  in  salair 
that  he  receives  by  the  present  contract.  It 
contains  also  the  following  provision:  "Arti- 
icle  18.  It  is  further  understood  and  agreed 
that  the  party  of  the  first  part  shall  have  the 
right  to  ^-eserve'  the  said  party  of  the  second 
part  for  the  season  next  ensuing  tbe  term  men- 
tioned in  paragraph  2,  herein  provided,  and 
that  said  right  and  privilege  is  hereby  accorded 
to  said  party  of  the  first  part  upon  the  follow- 
ing conditions,  which  are  to  be  taken  and  con- 
strued as  conditions  precedent  to  tbe  exercise 
of  such  extraordinary  rights  or  privileges,  viz. : 
1.  That  the  said  party  uf  the  second  part  shall 
not  be  reserved  at  a  salary  less  than  that  men- 
tioned in  the  twentieth  paragraph  herein,  ex- 
cept by  the  consent  of  the  party  of  the  second 
psirt.  2.  Tbat  tbe  said  party  of  the  second 
part,  if  be  be  reserved  by  the  said  party  of  tbe 
first  part  for  the  next  ensuing  season,  shall  not 
be  one  of  more  than  fourteen  players  then  un- 
der contract;  tbat  is,  tbat  tbe  right  of  reserva- 
tion shall  be  limited  to  that  nuinoer  of  players 
and  no  more." 

The  plaintiff  a1]eg?s  that  the  defendant  was 
one  of  fourteen  players  and  no  more  so  reserved 
'Hider  said  contract;  that  on  the  22d  day  of 

7L.R.A. 


October,  1880,  plaintiff  exercised  its  option  to 
reserve  the  defendant  for  the  season  of  1890  by 
giving  the  defendant  due  and  timely  notice  in 
writing  of  its  intention  to  do  so;  and  tbat  not- 
withstanding tbe  exercise  of  this  option  the  de- 
fendant has  engaged  his  services  for  the  season 
of  1890  to  anotber  organization  to  act  for  it  as 
a  base-ball  player  during  tbat  season.  The 
plaintiff  insists  that  by  the  terms  of  the  con- 
tract it  is  entitled  to  the  services  of  tbe  defend- 
ant as  a  base-ball  player  for  the  season  of  IhOO 
upon  the  terms  and  conditions  of  tbe  contract 
for  the  season  of  1H89,  except  the  condition 
giving  a  right  to  reserve  him  for  a  subsequent 
season. 

The  case  turns  upon  the  meaning  and  effect 
of  the  clause  and  contract  which  gives  tbe 
club  the  right  to  * 'reserve"  the  defendant  for 
the  season  next  ensuing.  It  is  plain  enoui^h 
that  the  option  is  a  rigbt  of  reservation  for  the 
next  ensuing  season,  only  the  season  ensuing 
tbe  term  mentioned  in  article  2,  and  does  not 
extend  beyond  the  term  from  April  1,  1890,  to 
October  81,  1890.  It  is  equally  plain  that  tbe 
salary  for  the  ensuing  season  is  to  be  tbe  same 
as  tbat  for  the  season  of  1889unkss  the  parties 
mutually  consent  to  a  change.  But  what  ia 
the  character  of  the  option  wbich  tbe  plaintiff 
is  permitted  to  exercise?  What  is  the  right  to 
"reserve"  the  defendant?  If  it  is  the  right  to 
retain  and  have  bis  bervices  as  a  base- ball 
plaver  for  tbe  season  of  1890  when  is  the 
right  of  election  to  be  manifested,  and  upon 
what  terms  are  these  services  to  be  rendered? 
Can  tbe  club  wait  until  April  1,  1»90,  before 
it  manifests  its  intention  to  exercise  the  option  t 
Is  the  club  to  pay  the  defendant's  board  and 
lodging  while  he  is  "abroad"  serving  the  club 
during  the  season  of  1890?  Can  tbe  club  dis- 
charge him  at  any  time  during  that  season  on 
ten  days'  notice?  Are  the  penalties  for  intox- 
ication, gambling  or  insubordination  en  forci- 
ble during  the  season  of  1H90?  In  short  does 
tbe  contract  eml)odv  the  definite  understand- 
ing of  the  parties  to  it  in  respect  to  tbeir  recip- 
rocal rights  and  obligations  after  the  season  of 
1889  shall  have  ended? 

If  the  term  "the  right  to' reserve"  has  no  de» 
fined  meaning,  and  there  were  no  extrinsic 
sources  by  which  to  ascertain  the  sense  ia 
wbich  it  is  used  by  the  parties,  it  would  be  an 
ambiguous  phrase.  As  applied  to  a  contract 
for  personal  services  the  right  to  reserve  would 
convej^  a  very  unintelligible  conception  of  tbe 
conditions  and  incidents  of  tbe  service  to  be 
rendered  or  enjoyed.  A  contract  by  which 
one  party  agrees  for  an  equivalent  to  reserve 
himself  for  another  for  a  stated  period,  or  Uy 
reserve  himself  as  a  lawyer,  or  doctor,  or 
artist  or  laborer  for  a  specified  term,  would 
very  inadequately  express  a  promise  to  devote 
his  professional  or  manual  services  exclusively 
to  the  other  during  tbat  period;  and  tbe  prom- 
ise of  a  base-ball  player  to  reserve  himself  for 
a  particular  club  for  a  given  season  would 
hardly,  without  more,  convey  any  definite 
meanmg  of  the  understanding  of  the  parties. 
It  certainly  would  not  bind  him  to  submit  ta 
any  special  rules  or  regulations  respecting  the 
performance  of  bis  services  not  expressly  con- 
sented to,  or  not  to  be  necessarily  implied  from 
tbe  nature  of  the  employment  and  the  situa- 
tion of  the  contracting  parties.    If  it  had  been' 
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the  meaning  of  the  contract  to  allow  the  club 
to  renew  the  engagement  of  the  defendant  for 
a  second  seamn  upon  the  same  conditions  as 
those  for  the  first  season,  that  intention  could 
have  been  easily  and  unequivocally  expressed. 
As  it  is,  it  is  left  wholly  to  impllcatioo,  unless 
the  "risrht  to  reserve"  is  a  term  having  a  de- 
fined and  specific  signification.  This  ambi- 
guity suggesta  such  grave  doubt  as  to  the 
meaning  of  the  clause  that  in  two  adjudged 
•cases  in  which  it  has  been  considered  by  the 
courts,  the  Judires  have  thought  it  too  indefi- 
nite to  be  en  forcible. 

In  Metropoiitan  Erhibitton  Co,  ▼.  Ward^  in 
the  Supreme  Court  of  this  State,  Mr,  Justice 
O'Brien  was  of  the  opinion  that  the  failure  to 
provide  for  the  terms  and  conditions  of  the 
•contract  for  the  second  season  rendered  the 
clause  so  indefinite  and  uncertain  that  it  could 
not  be  the  basis  of  e(|uitable  relief,  or  that  it 
meant  that  every  player  is  bound  for  the  ensu- 
ing season  upon  the  same  terms  and  conditions 
as  those  of  the  first  season,  including  the  sign- 
ing of  a  new  contract  containing  the  option  to 
reserve. 

In  Philadelphia  HaU  Clvh  ▼.  Hallan,  in  the 
Court  of  Common  Pleas  of  Philadelphia,  Judge 
Thayer  was  of  the  opinion  that  the  failure  to 
designate  the  terms  and  conditions  of  the  new 
-en^rugement  under  which  the  player  is  to  be 
reserved  rendered  the  contract  of  reservation 
wtiolly  uncertain  and  therefore  incapable  of 
enforcement. 

Where  the  terms  employed  to  express  some 
particular  condition  of  a  contract  are  ambigu* 
•ous  and  cannot  be  satisfactorily  explained  by 
reference  to  other  parts  of  the  contract,  and  the 
parties  have  made  other  contracts  in  respect  to 
tiie  same  sut)ject  matter,  and  apparently  in 
pursuance  of  the  same  general  purpose,  it  is 
always  permissible  to  examine  all  of  tbem  to- 
gether in  aid  of  the  interpretation  of  the  par 
tictilar  condition;  and  if  it  is  found  that  the 
ambiinious  term  has  a  plain  meaning  by  a 
comparison  of  the  several  contracts  andan  ex- 
amination of  their  provisions,  that  meaning 
should  be  attributed  to  it  in  the  particular  con- 
dition. So  also  if  it  appears  that  the  term 
used  has  an  established  meaning  among  those 
engaged  in  the  business  to  which  the  contract 
has  reference,  and  unless  it  is  given  that  mean- 
ing is  indefinite  and  equivocal,  it  should  be 
treated  in  interpret  ing  the  contract  as  used  ac 
<M>niing  to  that  understandinir.  And  in  con 
Btruing  a  contract  the  court  is  always  at  liberty 
to  look  at  the  surrounding  and  antecedent  cir- 
cumstances, and  avail  itself  of  the  light  of  any 
extrinsic  facts  which  will  enable  it  to  view  the 
contract  from  the  standpoint  of  the  parties  at 
the  time  when  it  was  made.  In  the  present 
case  it  will  satisfactorily  appear  by  resort  to 
these  sources  of  interpretation  that  the  term 
"right  to  reserve*'  is  used  in  the  contract  in 
the  sense  that  obtains  in  base  ball  nomencla- 
ture; and  that  it  is  intended  to  signifv  an  op- 
tion the  character  of  which  was  well  under 
atood  by  base- ball  cluljs  and  professional 
players  when  the  present  contract  was  made. 
-Obviously  the  right  to  reserve,  given  by  the 
eighteenth  clause  of  the  contract,  is  the  same 
thing  as  the  risht  of  reservation  mentioned  in 
that  part  of  the  contract  which  provides  that 
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the  present  clab  may  disband  and  transfer  its 
right  of  reservation  to  some  other  club. 

The  agreement  is  in  a  form  common  to  all 
contracts  between  base-ball  clubs  organized  un- 
der what  is  known  as  the  "National  Agree- 
ment" and  professional  players,  a  form  whidi 
is  prescribed  by  the  National  Agreement  Tha 
National  Agreement  is  a  compact  between  the 
various  base-ball  associations  constituting  tha 
National  League  Base-Bali  Clubs  and  the 
American  Association  of  Base-Ball  Clubs,  made 
with  a  view  to  regulate  the  righu  and  obligar 
tions  of  the  members  as  respects  one  another. 
One  of  its  paramount  features  consists  of  pro- 
visions regulatinff  the  privilege  of  clubs  to 
"reserve"  a  stated  number  of  players.  The 
provisions  are  framed  to  prevent  any  club  of 
the  National  League  or  the  American  Associa- 
tion from  engaging  a  player  already  reserved 
by  another,  and  to  render  the  player  so  reserved 
ineligible  for  employment  bv  any  other  dub. 
They  require  each  club  on  tne  10th  day  of  Oc- 
tober, in  each  year,  to  transmit  to  all  the  other 
clubs  a  reserved  list  of  players,  not  exceeding 
fourteen  in  number,  then  under  contract,  and 
of  such  players  reserved  in  any  prior  list  who 
have  refused  to  contract  for  another  year;  and 
declare  such  players  ineligible  to  contract  with 
any  other  club.  Inasmuch  as  the  parties  to  the 
National  Agreement  comprise  all,  or  substan- 
tially all,  the  clubs  in  the  country  which  m- 
pluy  professional  players,  this  National  ^.gree> 
ment  by  indirection,  but  practically,  affects 
ever^  professional  player,  and  subordina^s  his 
privilege  of  engaging  as  he  chooses  to  the  op- 
tion of  the  club  bv  which  he  is  under  .estsrva- 
tion.  As  is  stated  in  a  recent  publication,  edit- 
ed by  a  prominent  professional  pli^ycr,  'ihe 
most  important  feature  of  the  National  Atrree- 
ment  unquestionably  is  the  provision  according 
to  the  club  meml)ers  the  privilege  of  reserving 
a  stated  number  of  players.  No  other  club  ox 
any  association  under  the  agreement  dare  en- 
gage any  player  so  reserved.  To  this  ule 
more  than  any  other  thing,  does  base  l>:il],  asa 
business,  owe  its  present  substantial  sUmding. 
By  preserving  intact  the  strength  of  the  team 
from  year  to  year  it  places  the  business  of  base 
\m\\  on  a  permanent  basis  and  thus  offers  se- 
curity to  the  investment  of  capital.  The  re- 
serve rule  itself  is  a  usurpation  of  the  players* 
rights,  but  it  is  perhaps  made  necessary  by  the 
peculiar  nature  of  the  ball  business,  and  the 
player  is  indirectly  compensated  by  the  im- 
proved standing  of  the  game.  The  reserve  rule 
takes  a  manager  by  the  throat  ani  compels  him 
to  keep  his  hands  off  his  neighbor's  enterprise." 

In  the  contracts  between  clubs  and  players 
as  framed  prior  to  November,  lde)7,  there  was 
no  provision  bv  which  the  player  consented 
to  the  option  for  reserve  on  tlie  part  of  the 
club.  But  the  contracts  did  contain  a  condi- 
tion that  the  player  should  conform  to  and  be 
governed  by  the  constitution  and  provisions  of 
the  National  Agreement,  and  the  player  there- 
by assented  to  become  ineligible  for  engage- 
ment by  any  other  club  of  the  league  during 
the  season  of  his  enga^ment  by  a  particular 
club,  or  while  the  option  of  re-engacing  him 
for  an  ensuing  year  on  the  part  of  that  club  re- 
mained in  force.  Changes  were  made  from 
time  to  time  in  various  features  of  the  National 
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Agreement.  Tbe  players  were  obliged  to  in- 
form themselves  of  tbe  latest  changes  in  order 
to  understand  the  precise  terms  or  their  con- 
tract with  the  clubs.  They  became  unwilling 
to  consent  to  a  form  of  contract  by  which  they 
were  to  be  subjected  to  conditions  not  men- 
tioned in  the  contract  itself.  In  November, 
1887,  a  committee  representing  the  professional 
players  met  a  committee  representing  the  par- 
ties to  the  National  Agreement  for  the  purpose 
of  agreeing  upon  certain  changes  to  be  made  in 
the  form  of  the  contract.  The  committees 
finally  agreed  that  the  obnoxious  clause  in  the 
contract  ^ould  be  omitted,  and  the  clause  now 
found  in  the  eighteenth  article  should  be  insert- 
ed. This  was  the  origin  of  the  clause  giving 
to  the  club  by  the  coniract  Itself  the  option  of 
reserve.  Tbe  clause  was  manifestly  inserted  in 
order  to  give  by  an  express  condition  ^he  right 
of  reservation  to  tbe  clubs  which  theretofore 
the  players  had  only  given  by  agreeing  to  be 
bound  by  the  termsof  the  National  Agreement. 
By  ascertaining  what  that  right  of  reservation 
was  it  can  be  plainly  seen  what  the  parties  had 
in  mind  in  using  the  term  in  the  present  con- 
tract. If  when  the  contract  was  made  the  term 
had  a  well-understood  definition  there  was  no 
necessity  to  particularize  in  the  contract  tbe 
oonditions  or  characteristics  of  the  option. 

Reference  has  already  been  nmde  to  the  pro- 
vision of  the  National  Agreement  requiring 
«ach  club  on  the  10th  day  of  October  in  each 
Tear  to  transmit  to  all  the  other  clubs  a  reserved 
list  of  players,  and  declaring  such  players 
ineligible  to  contract  with  any  other  dub. 
This  provision  is  to  be  read  in  connection  with 
another  provision  of  the  National  Agreement 
which  provides  that  no  contract  shall  be  made 
"  for  the  services  of  any  player  by  any  club 
for  a  longer  period  than  seven  months,  begin- 
ning April  1,  and  terminating  October  31 ;  and 
no  such  contract  for  services  to  be  rendered 
after  the  expiration  of  the  current  year  shall 
be  made  prior  to  the  20th  day  of  October  of 
such  year."  The  two  provisions,  read  together, 
allow  a  period  of  ten  days  to  intervene  between 
the  time  when  a  club  can  exercise  the  privilege 
of  placing  a  player  upon  its  reserved  list  and 
the  time  when  it  can  make  a  contract  with  him 
for  services  to  be  rendered  in  an  ensuing  year, 
thus  emphasizing  a  distinction  between  the 
right  to  treat  the  player  as  reserved  and  the 
contract  which  is  to  fix  the  terms  upon  which 
the  reservation  is  to  be  complete.  The  effect 
of  these  provisions  is  that  when  tbe  club  has 
exercised  its  privilege  of  reservation  no  other 
club  is  permitted  to  negotiate  with  the  player, 
but  the  club  which  has  placed  him  upon  the 
reserved  list,  and  no  other,  is  then  at  liberty  to 
enter  into  a  contract  wiih  him  to  obtain  his 
services  for  an  ensuing  year.  Consequently 
the  right  of  reservation  is  nothing  more  or  less 
than  a  prior  and  exclusive  right,  as  against  the 


other  clubs,  to  enter  into  a  contract  securing 
the  player's  services  for  another  season.  Untu 
the  contract  is  made  which  fixes  the  com  pen- 
sntion  of  the  player,  and  the  other  conditions 
of  bis  service,  there  is  no  definite  or  complete 
obligation  upon  his  part  to  engage  with  the 
club ;  he  agrees  that  he  will  not  negotiate  with 
any  other  club,  but  enjoys  the  privilege  of 
engaging  with  the  reserving  club  or  not  as  he 
sees  fit.  Read  with  this  understanding,  the 
clause  in  question  by  which  the  privilege  of 
reserving  the  defendant  is  given  to  the  club, 
expresses  definitely  the  terms  of  the'opdon.  If 
the  club  exercises  the  right  of  reservation  it 
agrees  in  advance  that  the  player  shall  receive 
at  least  as  large  a  salary  as  be  has  received 
during  the  current  year,  and  leaves  it  open  to 
him  to  contract  on  that  basis  for  the  next 
season  or  to  insist  on  a  larger  salary.  All  the 
other  terms  of  the  engagement  are  matters  of 
negotiation  between  the  club  and  the  player. 
The  law  implies  that  tbe  option  of  reservation 
is  to  be  exercised  within  a  reasonable  time,  but 
when  this  has  been  done  the  right  to  reserve 
the  player  becomes  the  privilege,  and  the  ex- 
clusive privilege  as  between  the  reserving  club 
and  the  other  clubs,  to  obtain  his  services  for 
another  year  if  the  parties  can  agree  upon  the 
terms.  As  a  coercive  condition  which  places 
the  player  practically,  or  at  least  measurably, 
in  a  situation  where  he  must  contract  with  the 
club  that  has  reserved  him  or  face  the  prob- 
ability of  losing  any  engagement  for  the  ensu- 
ing season,  it  is  operative  and  valuable  to  the 
club.  But  as  the  basis  for  an  action  for  dam- 
ages if  the  player  fails  to  contract,  or  for  an 
action  to  enforce  specific  performance,  it  is 
wholly  nugatory.  In  a  legal  sense  it  is  merely 
a  contract  to  make  a  contract  if  the  parties  can 
agree.  It  may  be  that  heretofore  the  clubs 
have  generally  msisted  upon  treating  the  option 
to  reserve  as  a  contract  by  which  they  were 
entitled  to  have  the  services  of  the  player  for 
the  next  season  upon  tbe  terms  and  conditions 
of  the  first  season,  and  even  requiring  him  to 
enter  into  a  new  contract  containing  the  option 
for  reservation ;  and  it  may  be  that  the  players 
have  generally  acquiesced  in  the  claims  of  the 
clubs.^  However  this  may  be,  the  players  were 
not  in  a  position  to  act  independently,  and  if 
they  had  refused  to  consent  to  the  terms  pro- 
posed by  the  clubs  they  would  have  done  so  at 
the  peril  of  losing  any  engagement.  The  facts 
therefore  arc  not  such  as  to  permit  any  weij^bt 
to  be  given  to  the  acts  of  the  parties  as  evinc- 
ing their  own  construction  of  the  contract. 

It  follows  that  the  act  of  the  defendant  in 
refusing  to  negotiate  with  the  club  for  an 
engagement  for  the  season  of  1890,  while  a 
breach  of  contract,  is  not  the  breach  of  one 
which  the  plaintiff  can  enforce. 

The  motion  for  an  injunction  is  denied. 
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CHURCH 

V. 

CHURCa 

Cruelty*  whteh  Is  a  statntorjr  ground  of 
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dlTorce«  may  be  set  up  by  'a  plea  of  reorlmfiia- 
tlon  as  a  bar  to  a  bill  tor  dlvoroe  on  the  ground 
of  adultery. 

(January  IS,  1880.) 

PETITION  for  a  divorce  upon  the  ground 
of  adultery.    Diemiseed, 
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Not, 


The  case  suffldeDtly  appears  in  the  opin- 
ion. 
Messrs,  Stephen  A.  Cooke  and  Loiiis  L. 


Ansell  for  petitioner. 


Geor^^  J.  West  for  respondent. 


Tillingflukstt  /.,  delivered  the  opinion  of 
the  court: 

We  are  satisfied  from  the  evidence  adduced 
in  this  case  that  the  respondent  has  been  guilty 
of  adultery,  as  charged  in  the  petition.  We 
are  also  satisfied  that  the  petitioner  has,  as  is 
alleged  in  the  recriminatory  answer  filed  by 
the  respondent,  been  guilty  of  extreme  cruelty 
to  the  respondent,  by  profane  and  insulting 
language  habitually  used  towards  her,  and  by 
abusive  physical  violence  upon  her.  In  these 
circumstances  should  the  petition  be  granted? 

The  English  rule,  prior  to  the  passage  of 
Stat.  20  and  21  Vict.,  chap.  85,  g  81,  doubtless 
was  that  cruelty  could  not  be  pleaded  in  bar  to 
a  charge  of  adultery.  Harris  ▼.  Harris,  2 
Hagg.  Eccl.  876;  Cocksedge  v.  Cocksedge,  1 
Root.  EccL  90;  Eldred  v.  Eldrsd,  2  Curt.  Eccl. 
876. 

But  this  was  at  a  time  when  there  was  no  Ju- 
dicial dissolution  of  valid  marriage,  and  divor- 
ces from  bed  and  board  were  only  for  the  two 
causes  of  adultery  and  cruelty.  J^ow,  by  vir- 
tue of  the  Statute  referred  to,  the  divorce  and 
matrimonial  cour<t  has  a  discretionary  power  to 
allow  or  disallow  the  recriminatory  defense  of 
cruelty,  in  cases  where  the  petitioner  proves 
adultery.  Pearman  v.  Fearmany  1  Swab.  A 
T.  601,  602. 

Ordinarily,  however,  it  seems  that  even* under 
this  Statute,  a  divorce  from  the  bond  of  matri- 
mony for  adultery  will  not  be  granted  where 
the  party  complaining  has  been  guilty  of  the 
less  offense  of  cruelty.  Rateliffy,  Batcliff,  1 
Swab.  &  T.  467-478;  2  Bishop,  Mar.  and  Div. 
8  82. 

In  this  country,  whfle  the  decisions  are  not 
entirely  in  harmony  as  to  the  doctrine  of  re- 
crimination, we  think  the  decided  weight  of 
autbority  is  to  the  effect  that  the  court  cannot 
distinguish  between  different  matrimonial  of- 
fenses to  which  the  law  attaches  the  same  con- 
sequence. Says  2  Bishop,  Marriage  and  Di- 
vorce, g  87:  *'Tbe  matrimonial  relation  is  one 
of  mutual  dependence  and  duty;  and  it  would 
teem  to  be  within  all  legal  analogies,  and  all 
sound  canons  of  morality,  to  refuse  to  hear  a 
plaintiff  complaining  of  the  defendant's  infrac- 
tion of  one  01  the  links  of  this  common  chain, 
when  he  had  equally  broken  another.  More- 
over the  law  is  for  the  assistance  of  those  who 
obey  it,  not  those  who  violate  it;  and  when  two 

Parties  are  both  in  the  same  wrong,  the  court 
elps  neither."  See  also  §  98  of  same  volume. 
In  this  State  the  Statute  has  specified  cer- 
tain acts  of  conduct  which  shaU  constitute 
grounds  of  divorce,  among  which  is  extreme 
cruelty;  and,  so  far  as  the  matrimonial  con- 
tract is  concerned,  we  do  not  think  the  court 
can  distinguish  between  them,  whatever  differ- 
ence there  may  be  in  a  moral  point  of  view. 
See  CoTiant  v.  Oonant,  10  Cal.  249;  Napel  v. 
Nagd,  12  Mo.  68;  ChriHtianberry  v.  Christian' 
berry,  8  Blackf.  202;  MatU^xv.  Mattox,  2  Ohio, 
283;  Hallv.  Hall,  4  Allen,  89;  Clapp  v.  Clapp, 
97  Mass.  581;  Handy  v.  Bandy,  124  Mass.  894. 
See  also  the  unreported  opin^n  of  this  court 
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on  file  in  GoodeU  v.  OoodeU,  Providence  Coan- 
^,  October  Term,  1886  (Divorce,  No.  7,467), 

We  therefore  decide  that  the  plea  of  recrim- 
ination, being  fully  sustained  by  the  evidence^ 
is  a  bar  to  the  petitioner's  suit  for  divorce. 

Petition  dismissed. 


Ellen  K.  BUFFUM 

TOWN  COUNCIL  OF  TIVERTON.  iW- 

iiojiar. 


(. 


.B.L. 


.) 


A  gpeneral  dOTlse  to  testator^  widow,  subject 
to  the  payment  of  debts,  funeral  obanresand  the 
expenses  of  administration.  In  full  oonfldence 
that  she  will  make  every  needful  provision  for 
his  children,  will  not  incJude  a  trust  estate. 

(November  23, 188B.) 

PETITION  by  appellee  for  a  new  trial  in  the 
Court  of  Common  Pleas  for  Newport  Coun- 
ty, of  an  appeal  from  the  laying  out  and  ex- 
tending of  a  certain  highway,  upon  which 
judgement  had  heen  entered  quashing  such  pro* 
ceedings.  Judgme7it  set  aside. 
The  facts  are  fully  stated  in  the  opinion. 

Note.— Becent  dtcisUms ;  devise  to  wife, 

A  testator  by  his  will  gave  his  entire  estate  to  hit 
wife,  **  to  be  disposed  of  by  will  **  or  in  any  maimer 
she  might  deem  best.  The  wife  died,  leaving  the 
property  undisposed  of.  It  was  held  that,  under 
thewUl,  she  acquired  an  absolute  estate  in  the 
property,  and  at  her  death  It  descended  to  her  heiza 
and  distributees.   Bass  v.  Baas,  78  N.  C.  874. 

A  testator  by  will  gave  all  of  his  profierty,  real 
and  personal,  to  his  wife,  giving  her  full  power  and 
authority  to  sell  the  whole  or  any  part  of  the  real 
estate,  with  provision  for  division  of  any  of  the 
estate  left  after  her  death.  The  wife  rented  and 
sold  the  real  estate,  but  did  not  consume  the  pro- 
ceeds. On  her  death  the  estate  was  distributed 
under  the  wllL  Bxceptions  by  the  next  of  kin  of 
the  widow  were  dismissed.  Brockley^  App.  (Fa.> 
8  Cent.  Rep.  907. 

A  will  giving  a  testator^s  wife  whatever  property 
he  may  have  at  the  time  of  his  death,  both  real  and 
personal,  gives  her  an  estate  in  fee  simple  which  is 
not  reduced  to  a  life  estate  by  clauses  in  which  he 
says :  "  I  charge  my  wife  with  the  raising  and  edu- 
cation of  my  children,  such  education  to  be  the 
best  her  means  will  afford ;  and,  **  If  any  of  our 
children  should  voluntarily  refuse,  they  are  not  to 
receive  any  advantage  in  propertj^  in  oonjBequence 
of  such  refusal;**  and,  **  My  wife  may  give  to  any 
of  our  children,  at  any  time  and  in  a  form  and 
manner  she  may  think  best,  any  portion  of  prop- 
erty she  may  think  proper,  provided  those  to  whom 
she  had  given  shall  be  charged  the  full  amount  in 
the  settlement  of  the  estate.**  Howze  v.  Barber,  89 
S.  C.  466. 

Testator  used  this  language :  **  I  give  to  my  wife 
•  .  .  the  entire  control  and  use  of  my  property 
of  every  nature  during  her  life,  after  paying  any 
debts  I  may  owe,  to  be  by  her  controlled,  used  and 
disposed  of  as  she  may  think  best,  as  fully  as  I 
could  do  the  same  were  I  Uving."  It  was  held  that 
the  will  conferred  upon  the  widow  the  absolute 
ownership  of  the  property,  and  that  subsequent 
bequests  made  in  the  same  instrument  were  void, 
because  repugnant  to  the  absolute  gift  to  the  wife. 
JU  Will  of  Burbank,  69  Iowa,  STflL 
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Mestrs.  James  F.  Jaekaon  and  Walter 
F.  Ang^ellf  for  petitioner: 

Trust  property  does  not  {miss  by  a  will  which' 
cieyises  the  testator's  property  subject  to  the 
payment  of  his  debts. 

Hill,  Trustees,  285.  note  S;  Silvester  ▼.  Jar- 
man,  10  Price,  78;  Roe  v.  Reade,  8  T.  R.  118. 

Meters,  William  P.  Sheffield,  Jr.*  and 
Franciii  B.  Peckham,  for  appellant,  con- 
tra. 

The  property  in  question  was  deyised  to  the 
appellaDt  by  Buff  urn's  will. 

Hill,  Trustees,  288  eteeq.;  TaylorY.  Benham, 
46  U.  8.  6  How.  270  (12  L.  ed.  180),  and  cases 
cited;  Jaekeon  y.  Delaney,  18  Johns.  587;  Heath 
▼.  Knapp,  4  Pa.  228;  1  Jur.  N.  8.  (pt.  2)  609; 
Bs  Brown  <ft  Sibly'i  Oontraet,  L.  R.  8  Ch.  Diy. 
156,  168:  Ex  parte  Barber,  5  8im.  451;  Mather 
y.  Thomae,  6  Sim.  115;  Bs  SteventT  WiU,  L.  R 
6.  Eq.  597. 

Diirfee»  OK  J.,  deliyered  the  opinion  of 
the  court : 

This  is  a  petition  for  the  new  trial,  in  the 
court  of  common  pleas,  of  an  appeal  taken  to 
said  court  from  the  doings  ana  decree  of  the 
town  council  of  the  Town  of  Tiyerton,  laying 
out  and  extending  a  highway  in  snid  Town. 
The  appeal  was  taken  by  Ellen  K.  Buffum,  as 
owner  of  the  land  oyer  which  the  highway 
was  laid.  The  reasons  of  appeal  alle^d  by 
her  are  that  the  highway  was  unnecessary ; 
that  the  three  men  appointed  to  make  it  out 
did  not  attempt  to  agree  with  her  in  regard  to 
her  damages  ;  that  no  notice  was  giyen  to  her 
of  the  doings  of  said  council  or  three  men ; 
and  that  no  damages  were  awarded  to  her  for 
the  land  taken.  The  appeal  came  on  for  trial 
in  the  Court  of  Common  Pleas  at  the  Noyem- 
ber  Term,  1888,  and  thereupon  the  appellant 
moycd  to  quash  the  proceeding,  because  no 
notice  bad  been  giyen  her  as  required  by  Pub. 
Stat.  R.  I.,  chap.  64,  §  6.  The  appellee  ad- 
mitted that  the  notice  had  not  been  giyen,  and 
claimed  that  the  appellant  had  no  Interest  in 
the  land  taken,  and  was  therefore  not  entitled 
to  notice.  The  appellant,  to  support  her  claim, 
put  in  eyidence  a  deed  from  one  Benjamin 
Barker,  formerly  an  owner  of  the  land,  to  one 
Benjamin  Buffum,  made  and  duly  recorded  in 
1874,  oonyeying  the  land  to  said  Buffum  in 
trust  for  the  uses  and  purposes  set  forth  in  a 
declaration  of  trust  of  eyen  date  tberewitb 
(which  declaration  was  not  recorded),  and  also 
the  will  of  said  Buffum  of  later  date  than  said 
deed,  he  baying  deceased. 

The  proyision  of  the  will,  under  which  the 
appellant,  who  is  the  widow  of  said  Buffum, 
claimed,  was  as  follows,  to  wit:  "I  giye,  de- 
yise  and  bequeath,  subject  to  the  payment  of 
my  just  debts,  funeral  charges  and  expenses 
of  sett  ling  my  estate,  all  my  property  and  estate 
of  eyery  name  and  nature,  wherever  situate,  to 
my  wife,  Ellen  E.  Buffum,  her  heirs  and  as- 
signs, foreyer,  in  full  confidence  that  she  in 
her  wisdom  will  make  eyery  needful  provision 
for  my  children."  The  appellee  contended  that 
no  title  to  tbe  land  in  question  passed  by  the 
will,  and  offered  to  prove  that  Barker  had  con- 
tinued to  occupy  it  ever  since  the  trust  deed 
was  executed.  The  court,  being  of  opinion 
that  the  legal  title  was  in  the  appellant  by  yir- 
tne  of  said  deed  and  will,and  that  she  was  there- 
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fore  entitled  to  notice,  quashed  the  proceedings, 
in  compliance  with  the  appellant's  motion,  ana 
gaye  her  judgment  for  costs.  The  appellee 
excepted. 

It  seems  to  be  well  settled  now,  both  in  Eng- 
land and  in  this  country,  that  trust  estates  will 
pass  under  a  general  devise,  unless  it  can  be 
gathered  from  the  expressions  of  the  will,  or 
from  the  purposes  of  the  testator,  or  from  the 
limitations  imposed,  that  the  testators  did  not 
intend  to  have  tbem  pass.  2  Jarman,  Wills,, 
*695 ;  1  Lewfai,  Tr.  ♦227 ;  HiU,  Trustees,  *288; 
Perry,  Tr.  g§  836,  837. 

The  devise  here  was  general,  but  was  made 
subject  to  the  payment  of  debts,  funeral 
charges  and  the  expenses  of  administration., 
What  effect  has  such  a  charge  on  the  construe* 
tion  of  the  deyise? 

In  Be  Bellis*  Iruits,  L.  R  6  Ch.  Diy.  504, 
decided  1877,  the  question  was  examined  by 
Jessel,  M,  B,,  with  characteristic  fullness  ana 
ability,  and  he  gaye  it  as  his  conclusion  that, 
according  to  English  authority,  trust  estates 
will  not  pass  under  a  general  devise,  where 
there  is  a  charge  of  debts  or  of  legacies,  or  of 
debts  and  legacies,  citing  Boe  y.  Beade,  8  T.R. 
118;  Be  Hf/r^all,  McClel.  &  Y.  292;  Doe  y. 
Lighffoot,  8  Mees.  &  W.  658;  Hcpe  y.  lAddeU^ 
21  Beay.  188,  and  diFf<mting  decidedly  from  » 
different  decision  by  VioeUhanccUor  Malins  in 
Be  Brown  db  Sibly'e  Contract,  L.  R  8  Ch.  Diy. 
156. 

We  do  not  think  there  can  be  any  doubt  of 
the  correctness  of  Jessel's  decision  on  English 
authority.  Under  that  decision,  if  we  are 
warranted  in  following  it,  tbe  trust  estate  in 
question  here  did  not  pass  by  the  will  of  Ben- 
jamin Buffum.  We  see  no  reason  whj  we 
should  not  follow  it,  since  it  commends  itself, 
and  we  know  of  no  American  decision  which 
is  in  conflict  with  it.  And  see  Merritt  y, 
Farmere  F.  Ins.  d  Loan  Co.  2  Edw.  Cb.  547. 

Here,  moreoyer,  the  property  is  devised  by 
the  testator  to  his  widow,  "  in  full  confidence 
that  she,  in  her  wisdom,  will  make  every 
needful  proyision  for  his  children  ;"  which 
clearly  imports  that  he  devises  it  to  her  in  full 
confidence  that  out  of  it  she  will  provide,  so 
far  as  needful,  for  his  children  as  well  as  for 
herself.  Tbe  inference  is  that  the  devise  was 
not  intended  to  include  the  trust  estate. 

Ordered  that  the  judgment  of  the  Court  of 
Common  Pleas,  quashing  the  proceeding  appealed 
from,  he,  and  the  same  is  hereby,  set  aside  and 
reversed,  and  that  a  trial  of  said  appeal  be,  and 
the  same  is  hereby,  quashed  in  the  Court  of 
Common  Pleas. 


Henry  K.  HOPKINS,  Exr.,  eta,  of  Robert 
W.  S.  Hopkins,  Deceased, 

V, 

Henry  MANCHESTER  and  Wife, 


(. 


.B.I. 


.) 


1.  A  promieaory  note  will  pass  hj  dellT* 
ery  without  Indorsement  as  a  gift  inter  vivos, 

8*  A  womaA  cajinot»  of  her  own  motioBu 
testify  to  declarations  made  by  her  father 
as  to  a  gift  by  him  to  her  la  a  suit  against  her  \}j 
the  executor  to  reoover  possession  of  the  aUeged 

gift 

(December  SS,  1880.) 


Rhodb  Islasd  Suprbmb  Qovat, 
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ON  exceptioDs  by  defendants  to  a  ludgment 
of  the  Court  of  Common  Pleas  for  rrovi- 
denoe  County  in  favor  of  plaintiff  in  an  action 
to  recover  possession  of  a  certain  promissory 
note  allegea  to  have  been  wrongfully  converted 
by  defendants  to  their  own  use.    Sustained, 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  Dexter  B.  Potter*  for  defendants: 

A  promissory  cote  drawn  to  the  order  of  the 
payee  can  be  the  subject  of  a  gift  inUr  m'ms 
without  indorsement. 

TillinghoMt  v.  Wheaton,  8  R.  L  686;  9  Eent» 
Com.  lith  ed.  *447;  Bradiej/  v.  Svni,  6  Gill  & 
J.  54,  23  Am.  Dec.  60 1»  note;  Borneman  y. 
Bidlinger,  15  Me.  429, 83  Am.  Dec.  626;  Druke 
y.  Heiken,  61  Cal.  346,  44  Am.  Rep.  553;  Beed 
y.  Copeland,  60  Conn.  472,  47  Am.  Rep.  663; 
Qrover  y.  Qroxer,  24  Pick.  261,  86  Am.  Dec. 
819. 

That  the  declarations  of  a  donor  are  evidence, 
apon  the  question  of  whether  a  gift  was  made, 
is  too  familiar  law  to  need  the  citation  of  cases. 

Mestri,  Charles  BL  Pa^^e  and  Franklin 
P*  Owen  for  plaintiff. 

Per  Curiam  X 

The  plaintiiT,  as  executor  of  the  last  will  and 
testament  of  Robert  W.  8.  Hopkins,  sues  the 
defendants  in  trover  for  the  conversion,  by  the 
defendant  wife,  of  a  negotiable  promissory 
note  which  belonged  to  the  testator  in  his  life- 
time. The  note  was  payable  to  the  testator  or 
order,  and  was  put  by  him,  without  indorse- 
ment, into  the  possession  of  the  female  defend- 
ant, who  was  his  daughter.  The  plaintiff, 
after  his  appointment  as  executor,  demanded  it 
of  her,  and  she  refused  to  give  it  up,  claiming 
that  her  father  had  given  it  to  her  to  keep  as 
her  own.  On  trial  in  the  court  of  common 
pleas,  after  testimony  had  been  put  in  on  both 
sides,  the  court  rulea  that  such  a  note  would 
not  pass  by  delivery,  without  indorsement,  as 
a  gilt  inter  vivoe,  though  it  might  as  a  gift  cavea 
mortis,  and  directed  a  verdict  for  the  plaintiff. 
Tlie  defendants  excepted,  and  have  petitioned 
this  court  for  a  new  trial.  We  think  the  court 
below  erred.  The  modem  cases  hold  that  such 
a  note,  or,  at  least,  the  beneficial  interest  in 
such  a  note,  will  pass  by  gift,  without  indorse- 
ment, so  as  to  entitle  the  donee  to  collect  the 
money  due  on  it  for  himself,  and,  if  need  be, 
to  sue  on  it  for  himself;  in  the  name  of  the  donor, 
or  of  the  donor's  legal  representative.  We  do 
not  find  that  the  cases  distinsuish  in  this  respect 
between  gifts  inter  vivos  ana  eif ts  eatua  mortis, 
though  it  may  be  that,  in  a  doubtful  case,  the 
jury  would  regard  the  want  of  an  indorsement 
with  more  suspicion  if  the  gift  were  inter  vivos 
than  if  it  were  causa  mortis.  We  refer  for  our 
authority  to  the  following:  cases:  Snellgrove  y. 
Bai'ln/,  3  Atk.  214;  Duffleld  v.  Elwes,  1  Bligh 
N.  R.)  497;  BoberU  v.  Boherts,  15  Week.  Rep. 
17;  Orover  v.  Orover,  24  Pick.  261;  Sessions 
y.  Moseley,  4  Cush.  87;  Bates  v.  Kempton,  7 
Gray,  382;  Hale  v.  Rice,  124  Mass.  293;  Brown 
y.  Brown,  18  Conn.  410;  Bedell  v.  Carll,  83  N. 
Y.  581;  WesterUf  v.  Be  Witt,  36  N.  Y.  340;  Tovng 
T.  Foung,  80  N.  Y.  423,  430;  Crittenden  v.  PAo- 
n%»  Mut,  L,  Ins.  Oo,  41  Mich.  443;  Elam  v. 
Keen,  4  Leigh,  333.  And  see  note  by  J  no.  F. 
Kelly.to  Flanders  y.  Blandy,  26  Am.  L.  Reg. 
K.  8.  590. 501. 

In  the  course  of  the  trial  the  female  defend- 
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ant  offered  hendf  as  a  witness  to  testify  to 
declarations  made  by  the  testator  in  regard  to 
Che  note.  The  testimony  was  objected  to,  and 
ruled  out,  the  defendants  excepting  to  the  rul- 
ing. The  defendants  contend  that  the  testi- 
mony should  have  been  admitted,  because  the 
action  is  for  a  conversion  committed,  not  in  the 
lifetime  of  the  testator,  but  since  his  decease. 
We  think  the  ruling  was  right.  Our  Statute 
enabling  parties  to  testify  on  their  own  offer 
does  not  extend  to  cases  where  an  executor  or 
administrator  is  on  one  side,  and  the  party  of- 
fering to  testify  is  on  the  other,  except  when 
the  cause  of  action  is  a  contract  originally  made 
with  a  person  still  living  and  competent  to  tes- 
tify, or  when  the  testimony  offered  relates  to 
matters  occurring  after  the  death  of  the  testator 
or  i ntestate.  The  second  exception  is  therefore 
overruled. 

The  third  exception  is  also  overruled,  and 
the  first  exception  is  sustained,  and  the  ease  re- 
mitted  to  the  Court  nf  Common  Fleas  for  a  new 
triak 


SPAIGHT 

e. 

McGOVERN. 

1.  The  right  to  kill  a  doip»  frlven  by  Pabb 
Btat.,  chap.  88,  •  8,  to  a  person  whom  the  dofr  bad 
suddenly  asBaulted,  need  not  he  exerotsed  fai- 
stantly,  but  the  person  has  a  rlffht  to  go  for  a 
weapon  and  return  and  kill  the  doff. 

8*  The  fiaet  that  a  person  aasavlted  bj* 
a  do|f  followed  it  into  the  shop  of  a  tlihrd 
person,  where  the  doir  was  kept  for  the  owner  at 
his  request,  and  killed  it  there  does  not  make  him 
liable  to  the  owner  of  the  dog,  where  the  Statute 
gave  him  a  right  to  kill  it. 

8*  Amanbitteninconeequeaceofhiiin- 
terfBrenee  betyreen  two  ll^htinLg^  dogm 

to  separate  them  is  not  suddenly  awaul ted  within 
the  meaning  of  Pub.  Stat.,  chap.  83^  •  S«  so  as 
to  giye  him  the  right  to  kill  the  dog. 

(December  7,  ISSB.) 

PETITION  by  plain  tiff  for  a  new  trial  of  an 
action  to  recoyer  damages  for  the  alleged 
wrongful  killing  of  his  dog  by  defendant,  in 
which  Judgment  in.  fayor  of  defendant  had 
been  enter^  upon  a  yerdict  directed  by  the 
Court  of  Common  Pleas  for  Proyidence  County. 
Oranted, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  William  W.  boiifflae  and  Sam- 
uel T.  Doug^las  for  plaintin. 

Messrs.  Francis  Cfolwell«  Walter  K« 
Barne J  and  Albert  A*  Baker  for  defend- 
ant. 

Dnrfee*  Oh.  /•»  dellyered  the  opinion  of  the 
court: 

This  is  a  petition  for  the  new  trial  of  an  ac- 
tion which  the  plaintiff  brought  against  the 
defendant  for  killing  his  dog.  The  action  was 
brought  and  tried  In  the  court  of  common 
pleas.  The  defendant,  on  trial  in  that  court, 
did  not  deny  killing  the  dog,  but  set  up  In  de- 
fense that  the  dog  had  preyiously  attacked  and 
bit  hhn.    He  tesUfled  that  September  !<  1887, 
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be  was  going  tbrough  East  Street,  io  the  City 
of  Providence,  in  the  early  evening,  with  his 
own  dog,  a  small  spaniel,  when  the  plaintiff's 
log,  a  bull  terrier  larger  than  the  spaniel,  at- 
tacked it;  that  he 'separated  the  two  dogs,  and 
held  the  plaintiff's  dog  until  his  own  could  get 
away;  that  he  then  let  the  plaintiff's  dog  so, 
whereupon  said  dog  Jumped  at  him  and  Int  his 
hand  quite  severely.  At  the  time  this  occurred 
the  plaintiff's  dog  was  kept  for  the  plaintiff,  at 
his  request,  by  one  Andrew  L.  Carroll,  at  bis 
shop  near  by.  The  defendant,  after  receiving 
the  bite,  went  home,  got  a  pistol,  returned  to 
Carroll's  shop,  where  the  dog  then  was,  and 
shot  it.  The  defendant  contended  that  he  had 
a  right  to  shoot  it,  under  R.  I.  Pub.  Stat.,  chap. 
93, 1  6,  which  provides  that  *'  any  person  may 
kill  any  dog  that  may  suddenly  assault  him,  or 
any  person  of  his  family  or  m  his  company, 
while  the  person  so  assaulted  is  out  of  the  in- 
closure  of  the  owner  or  keeper  of  such  dog." 
The  plaintiff  did  not  seriously  deny^  that  the 
dog  bit  the  defendant,  but  he  submitted  testi- 
monjr  to  show  that  the  dog  did  not  bite  him  at 
the  time  and  in  the  manner  as  the  defendant 
testified.  Carroll  testified  that  he  helped  sepa- 
rate the  dogs,  and  that  the  defendant  got  bitten 
in  separating  them;  that  he  took  the  plaintiff's 
doff  by  the  collar  while  the  two  were  engaged, 
and  held  it  so  until  he  got  it  into  his  shop,  and 
chained  it  there,  so  that  it  could  not  have 
Jumped  at  the  defendant  and  bit  him  after  the 
separation.  Another  witness  of  the  occurrence 
testified  that  he  did  not  see  the  plaintiff's  dog 
spring  at  the  defendant.  The  court  ruled  that 
the  defendant  had  a  right,  under  the  Statute, 
to  kill  the  dog;  that  the  dog  had  forfeited  its 
life  b^  biting  him;  that  he  had  a  right  to  go 
for  his  pistol,  get  it,  return  and  shoot  the  doer: 
and  that  it  did  uot  matter,  so  far  as  the  plaintiff 
was  concerned,  that  the  dog  was  in  Carroll's 
shop  when  shot  The  court  then  directed  a 
verdict  for  the  defendant.  The  plaintiff  ex- 
cepted, and  now  asks  for  a  new  trial  for  error 
in  said  ruling  and  direction. 

The  plaintiff  contends  that  the  defendant.  If 
bitten  as  he  testified,  should  have  killed  the 
dog  instantly,  in  order  to  have  the  protection 
of  the  Statute.  We  see  nothing  in  the  Statute 
which  so  limits  the  right  to  kill  which  is  given 
by  it.  Men  do  not  ordinarily,  when  they  walk 
the  streets,  carry  with  them  a  weapon  which 
would  make  it  safe  for  them  to  attempt  to  kill 
a  dog  which  had  attacked  them,  especially  U  it 
wtsre  powerful  and  ferocious.  The  right  given 
by  the  Statute  is  given  to  any  person,  not  only 
in  case  he  is  himself  assaulted,  but  also  in  case 
any  member  of  his  family  is  assaulted.  Sup- 
pose a  child  on  his  way  to  or  from  school  is 
assaulted  by  an  ugly  dog  and  bitten.  Is  it 
reasonable  to  hold  that  in  such  a  case  the  Stat- 
ute does  not  enable  a  father  to  kill  the  dog, 
imless  he  happens  to  be  where  he  can  do  it  in- 
stantly? It  does  not  seem  so  to  us.  The  Stat- 
ute, so  construed,  would  scarcely  go  further 
than  the  common  law  in  any  respect,  and 
in  some  respects  not  so  far.  WoolfY.  C/ialker, 
8t  Conn.  121;  Credit  v.  Brown,  10  Johns.  865; 
Putnam  v.  Payne,  18  Johns.  812;  Ma<moeU  v. 
Palmerton,  21  Wend.  407. 

The  plaintiff  contends  that,  even  if  the  de- 
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fendant  had  a  right  to  kill  the  dog,  he  had  no 
right  to  enter  Carroll's  shop  and  kill  it  there, 
and  he  is  therefore  liable  in  this  action.  We 
do  not  think  the  argument  is  tenable.  If  it  be 
meant,  as  we  suppose  it  is,  that  the  defendant 
committed  a  trespass  on  Carroll's  shop  by  en- 
tering it  and  killiog  the  do^  there,  he  is  liable 
to  Carroll,  not  to  the  plaintiff,  for  it,  and  we 
do  not  see  how  the  plaintiff  cao  take  advantage 
of  it.  If  a  boy,  having  committed  some  act  of 
filial  disobedience,  should  take  refuge  in  a 
neighbor's  house  or  barn,  and  his  father,  fol- 
lowing, should  administer  the  merited  chastise- 
ment there,  we  do  not  think  the  father  would 
be  any  more  liable  to  his  son  therefor  than  if 
he  had  administered  it  at  home,  whatever  ac- 
tion his  neighbor  might  have  against  him. 
Nor  do  we  see  that  it  helps  the  matter  any  for 
the  plaintiff  that,  when  the  dog  was  shot,  Car- 
roll was  the  keeper  of  it  for  him. 

The  plaintiff  contends  that  the  defendant 
fails  to  Justify  himself  under  the  Statute,  be- 
cause he  was  bitten  in  consequence  of  bis  in- 
terference between  the  two  dogs  to  separate 
them.  As  we  have  seen,  the  testimony  on  this 
point  was  contradictory.  According  to  the  de- 
fendant's testimony,  the  conflict  between  the 
dogs  had  ceased,  his  own  do^  having  run  home, 
when  he  was  bitten;  the  plaintiff's  dog  turning 
upon  him  to  inflict  the  bite,  after  he  had  let  go 
its  collar.  If  this  was  so,  it  seems  to  us  that 
the  defendant  was  "  suddenly  assaulted,"  with- 
in the  Statute.  The  plaintiff's  testimony  goes 
to  show' that  the  defendant  received  the  bite 
while  he  was  endeavoring  to  separate  the  dogs, 
before  their  struggle  was  over.  The  defendant 
attempted  to  effect  the  sepaiiation  with  his 
hands,  and  a  bite  from  one  dog  or  the  other 
would  be  so  likely  to  occur  that  it  might  well 
have  been  anticipated  as  a  probable  result  of 
the  attempt.  The  question  is,  then,  whether^ 
if  the  defendant  was  bitten  in  such  circum- 
stances, he  can  be  said  to  have  been  suddenly 
assaulted,  within  the  meaning  of  the  Statute^ 
We  think  not  In  such  circumstances,  the 
bite  may  have  been  the  result  of  the  mutual 
animosity  of  the  two  dogs,  or  of  one  of  them 
towards  the  other,  without  animosity  towards 
the  person  receiving  it  The  suddenness  of  as- 
sault required  by  the  Statute  would  be  wanting. 
At  any  rate,  if  there  were  circumstances  which 
would  biing  the  case  within  the  Statute,  not- 
withstanding that  the  bite  occurred  from  such 
an  attempt,  it  would,  in  our  opinion,  be  in- 
cumbent on  the  defendant  to  show  them.  We 
think,  therefore,  that,  in  view  of  the  testimony 
given  by  the  plaintiff's  witnesses,  the  case 
should  have  been  left,  under  proper  instruc- 
tions, to  the  Jury,  and  that  the  court  erred  in 
perempUnH/y  directing  a  verdict  for  the  defend- 
ant. 

To  prevent  any  possible  misapprehension,  we 
will  add  that,  in  so  deciding,  our  purpose  is 
not  to  question  in  the  least  the  defendant's 
right  to  interfere  for  the  protection  or  rescue 
of  his  own  dog,  or  to  recover  damages  for  in- 
juries received  while  so  interfering,  but  only 
to  determine,  as  best  we  can,  the  limit  of  bis 
right  under  the  Statute  to  kill  the  offending 
dog. 
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1*  A  legtuey  of  a  eertain  number  of 
•hares  of  certain  stock  Is  speolfio  where  an- 
other clauae  of  the  will  dispoBes  of  certaiii  other 
shares  of  the  same  stock,  and  botti  bequests  dis- 
pose of  the  exact  number  of  shares  of  suoh  stock 
itandlnsr  in  the  name  of  the  testator,  and  a  subse- 
quent clause  gives  *^he  balance  of  my  stock  as 
per  my  stock  book,  my  furniture  and  all  other 
property  not  otherwise  disposed  of  by  me,**  and 
the  greneral  course  adopted  by  the  testator  in 
making  the  will  was  to  take  up  difterent  items  of 
his  property  as  it  then  stood  and  dispose  of  them. 

8*  A  specUic  legacy  of  stock  standing  in 
the  name  of  the  testator  is  adeemed  by 

a  sale  of  the  stock  subsequently  to  the  making  of 
the  will,  and  the  fact  that  the  will  is  republished 
by  a  codicil  afterwards  executed  is  ImmaterlaL 

(February  26, 1830.) 

ON  report  from  the  Superior  Court  for  "Wor- 
cester County  (Staples,  J,)  of  an  action  to 
recover  a  certain  legacy  in  which  Judgment 
had  been  ordered  for  plaintiff.  Judgmtnt  for 
defendant. 

The  material  portions  of  the  will  are  as  fol- 
lows: 

•'Item  4.  I  ^ve  to  the  Trustees  of  the  Uni- 
tarian Society  of  Harvard,  Massachusetts,  ten 
shares  of  the  stock  of  the  Worcester  &  Nashua 
Railroad  Company,  the  income  thereof  to  be 
applied  to  the  payment  of  the  salary  of  the  pas- 
tor of  said  Society,  for  the  time  being,  with  the 
provision  that  said  Trustees  shall  out  of  said 
uicome  keep  the  cemetery  lot  belonging  to  the 
Pearson  family  in  said  town,  in  order,  and 
keep  the  shrubbery  from  over-topping  the  mon- 
ument in  said  lot,  and  paint  the  lettering  on 


said  monument  once  in  ten  yean,  to  them  and 
their  successors. 

"Item  5.  I  give  to  the  Universalist  Society 
of  Skowhegan,  Maine,  ten  shares  of  the  stock 
of  the  Worcester  &  Nashua  Railroad  Company, 
the  income  thereof  to  be  applied  towaras  the 
payment  of  the  minister's  salary  for  the  time 
being,  to  them  and  their  successors." 

"Item  8.  The  balance  of  my  stock  as  per  my 
stock  book,  my  furniture  ana  all  other  proper- 
ty not  otherwise  disposed  of  by  me,  I  would 
have  sold  and  the  proceeds  thereof  disposed  of 
as  follows:'*  giving  specific  directions. 

Then  followed  a  number  of  clauses  disposing 
of  specific  items  of  property  belonging  to  the 
testatrix,  such  as  portraits.  Jewelry,  dothing, 
books,  furniture,  etc. 

Subsequently  to  the  publication  of  her  will    ^ 
testatrix  sold  her  Worcester  &  Nashua  Railroad 
stock  and  invested  the  bulk  of  the  proceeds  in 
Kansas  school  bonds  and  western  land  mort- 
gages. 

Subsequently  she  executed  a  codicil  in  which 
she  stated  :  "I  make  this  codicil  to  my  last 
will  heretofore  made  and  published  by  me  and 
dated  October  21,  1882,  which  will  1  hereby 
ratify  and  confirm  in  all  respects  save  as  the 
same  may  be  changed  by  this  instrument." 

This  suit  was  brought  by  the  Trustees  of  the 
CTpitarian  Society  in  Harvard  to  recover  the 
legacy  given  to  them  by  the  fourth  clause  of 
the  will. 

At  the  trial  in  the  superior  court  the  Judge 
ruled  that  the  legacy  was  not  adeemed  by  tlie 
sale  of  the  stock,  and  ordered  Judgment  for 
plain  tiffs,  and  at  defendant's  request  reported 
the  case  for  the  determination  of  this  court;  if 
the  ruling  was  right  the  Judgment  was  to 
stand,  otherwise  such  ruling  to  be  made  as  the 
court  should  deem  Just  and  proper. 

Messrs,  Verrj-  A  Gaskill,  for  plaintiffs: 

There  is  no  case  in  Massachusetts  where  a 
legacy  of  stock  has  been  held  specific,  unless 
Just  the  number  of  shares  which  the  testator 
possessed  at  the  time  was  given  to  the  partic- 


NOTK.— Xicaoefes,   specific   and   QcneraU    distin- 
guished, 

'  Whether  a  legacy  is  specific  or  general  depends 
on  the  intention  of  the  testator,  to  be  derived  from 
the  language  used  in  the  bequest,  construed  in  the 
light  of  ail  the  provisions  of  the  will.  Davis  v. 
Crandall,  2  Cent.  Kep.  146, 101  N.  Y.  811. 

The  character  of  a  legacy  depends  upon  whether 
the  testator  Intended  that  the  legatee  should  have 
the  legacy,  although  the  fund  designated  for  the 
payment  tb  ereof  should  f  aiL  If  he  did,  it  is  general; 
If  he  did  not,  it  is  specific  Tichenor  v.  Tiohenor, 
•  Gent.  Kep.  71,  41  N.  J.  Bq.  89. 

Directing  that  a  certain  sum  be  kept  invested  and 
when  the  legatee  reaches  the  age  of  twenty-five 
that  it  be  equally  divided  between  her  and  another 
Is  a  general  legacy.  Jjangstroth  v.  Golding,  8  Cent. 
Bep.  104,  41  N.  J.  Eg.  49;  1  Roper,  Leg.  856:  Brown  v. 
Knapp,  79  N.  Y.  186;  Olllaume  v.  Adderley,  15  Yes. 
Jr.  884;  Le  Orlce  v.  Finch,  8  Meriv.  60;  Sparrow  v. 
Josselyn,  16  Beav.  186;  Mytton  v.  Mytton,  Lb  B.  19 
Bq.  80;  Bevan  v.  Atty-Gen.  4  Giff.  86L 

A  clause  in  a  will  beq  uea thing  *^the  sum  of  $18,000 
first  to  be  taken  out  of  the  proceeds  of  the  sale  of 
realty**  is  not  a  speolflo  legacy.  Hutchinson  v. 
Fuller,  76  Oa.  88L 

7  L.  R.  A. 


In  case  of  specific  legacies  in  a  will,  with  a  resid- 
uary clause  providing  for  a  distribution  among 
heirs,  children  of  brothers  and  sisters  take  per  capi^^ 
tc^  not  per  stirpes.  McKelvey  v.  McKelvey,  1  West. 
Bep.  68,  43  Ohio,  218. 

A  legacy  of  a  portion  of  a  debt  secured  by  note  of 
the  debtor  i8  specific.    Davis  v.  Crandall.  supra. 

A  specific  legacy  can  be  taken  into  possession  on- 
ly by  assent  of  the  executor;  but  this  may  be  either 
express  or  implied.  An  assent  to  the  interest  of  the 
tenant  for  life  in  a  chattel  will  inure  to  vest  the  in- 
terest of  the  remainder,  as  both  constitute  but  one 
estate.  McClanahan  v.  Davis,  49  U.  S.  8  How.  170 
(12  L.  ed.  1088). 

Whether  a  legacy  Is  demonstrative  or  specific 
must  be  decided  by  the  Intent  of  testaton  and 
where  a  legacy  is  held  demonstrative,  the  general 
intent  is  shown  to  have  it  paid  without  reference 
to  the  fund  on  which  it  is  primarily  charged.  Ste- 
vens V.  Fisber,  3  New  Eng.  Rep.  803, 144  Mass.  114. 

The  term  'legacies"  prima  facie  comprehends 
annuities.    Hawk,  Wills,  206. 

A  gift  of  the  profits  and  dividends  of  stock  for  life 
will  not  be  held  to  carry  dividends  declared  after 
the  death  of  the  beneficiary,  although  made  from 
profits  accruing  during  his  lifetime.  Bs  Kerno- 
chan,  7  Cent.  Rep.  90,  104  N.  Y.  «!& 


iSoc  also  17  L.  R.  A.  308. 
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ti]ar  legatee,  or  unless  some  other  facts  ap- 
peared to  aid  that  constraction. 

WIiiteY,  Winchester,  6  Pick.  48;  Metcalfy. 
FramingJtam,  128  Mass.  878. 

English  cases  do  not  seem  to  adopt  that  prin- 
ciple. 

HobiMon  Y.  Addison,  26eaY.  515;  Harvey  v. 
IXoyd^  17  Week.  Rep.  990;  Jackson  v.  Hurlock, 
2  Eden,  263;  Bronsdon  v.  Winter,  1  Amb.  67. 
fio,  too,  Tifft  V.  Porter,  8  N.  Y.  616. 

But  even  if  so,  the  effect  of  it  is  overcome  in 
this  case: 

1.  By  the  nature  and  purposes  of  the  gift. 
Johnson  t.  Gass,  128  Mass.  488. 

2.  By  the  ratiflcalion  and  republication  pf 
the  will  by  her  codicil. 

//aven  v.  Foster,  14  Pick.  548;  Brimmer  v. 
JBojier,  1  Cush.  118. 

Even  if  the  republication  cannot  revive  a 
cpeciilc  legacy,  yet  it  is  evidence  bearing  upon 
iiie  intent  of  the  testator. 

ikoome  y.  Roome,  8  Atk.  181;  JSavenseroft  v. 
Jones,  4  De  G.  J.  <&  8.  228. 

Mr,  J.  H.  Butler,  for  defendant: 

Tiie  bequests  to  the  plaintiff  and  the  society 
in  Skow began  were  special,  and  by  sale  of  the 
stock  so  bequeathed  said  legacies  were  adeemed, 
and  the  proceeds  of  such  sale,  so  far  as  not 
nsed  by  testatrix,  belong  to  the  residue  which 
is  claimed  by  the  residuary  legatees. 

Rediield  &  Williams,  Exrs.  4th  ed.  142;  Pub. 
Stat.  chap.  127,  §  8;  White  v.  WimJiester,  6 
Pick.  48;  Richards  v.  Humphrey,  15  Pick.  135; 
Foots  V.  Worthington,  22  Pick.  299;  Pollard  v. 
Pollard,  1  Allen,  490;  Richardson  v.  Hill,  124 
Mass.  228;  Metcalf  v.  First  Parish  in  Fram- 
ivgham,  128  Mass.  870;  Ashbumer  v.  Macguire, 
2  White  &T.  Lead.  Cas.  (part  1)*  2C7,  4tb  Am. 
ed.  600;  1  Jarman,  Will$,  pp.  42-45,  180-150; 
Bosley  V.  Wyatt,  55  U.  S.  14  How.  890  (14  L.  ed. 
46^):  Pickering  v.  Langdon,  22  Me.  418;  Kip 
V.  Van  Cortland,  7  Hill,  846;  Vandemark  v. 
Vandemark,  26  Barb.  416;  WaXton  v.  Walton, 
7  Johns.  Ch.  253;  Ford  v.  Ford,  23  N.  H.  212. 

That  testatrix  provided  for  care  of  a  tomb, 
requiring  a  trifling  expense,  does  not  make  the 
bequest  general,  any  more  than  the  provision 
for  paying  the  minister's  salary. 

WhxU  V.  Winchester,  6  Pick.  48. 


The  language  of  the  codicil  in  confirmation 
of  the  will  of  Mrs.  Pearson  is  in  the  usual  form, 
and  confirmed  the  will  as  it  then  stood,  with 
the  bequest  to  plaintiff  and  the  other  society 
adeemed.  These  lesacies  were  at  that  time  as 
effectually  revoked  by  the  sale  as  they  would 
have  been  had  she  on  the  day  of  sale  revoked 
them  by  codicils.  And  confirmation  of  a  will 
by  a  codicil  does  not  re-enact  bequests  revoked 
by  former  codicils. 

Schouler,  Admrs.  and  Exrs.  g§  881, 461,  476; 
Brimmer  v.  Sohier,  1  Cush.  118;  Hosea  v.  Jac- 
obs, 98  Mass.  65. 

Holmest  J,,  delivered  the  opinion  of  the 
court: 

We  must  hold  the  legacy  in  the  fourth  clause 
of  the  will  specific,  although  we  cannot  but 
fear  that  if  the  testatrix  had  been  fully  advised 
of  the  consequences  of  making  a  legacy  spe- 
cific, she  would  have  changed  her  will. 

The  legacy  is  of  '*  ten  shares  of  the  stock  of 
the  Worcester  <&  Nashua  Railroad  Company." 
By  the  fifth  clause  of  the  will  the  testatri.x  gives 
ten  shares  to  another  legatee,  and  she  gives 
none  of  it  to  anyone  else.  At  the  time  of  mak- 
ing her  will,  she  owned  twenty  shares  of  the 
stock.  We  will  assume,  for  the  purposes  of 
our  decision,  that  the  mere  coincidence  between 
the  amount  given  and  the  amount  owned 
would  not  make  the  legacy  specific,  both  beins 
round  numbers.  See  Tifft  v.  Porter,  8  N.  Y. 
616;  Bronsdon  v.  ^ifinter,  1  Amb.  57;  Purss 
V.  Snaplin,  1  Atk.  414;  Robinson  v.  Addison^ 
2  Beav.  515,  J520. 

This  might  be  admitted,  perhaps,  without  at 
all  questioning  White  v.  Winchester,  6  Pick.  48. 
Bat  White  v.  Winchester,  and  MetcaifY,  First 
Parish  in  Framingham,  128  Mass.  870,  878, 
show  that  such  a  coincidence  is  an  important 
fact  to  be  considered  in  connection  with  the 
language  of  the  wilL  See  Johnson  v.  Qoss,  128 
Mass.  438.  486. 

Turning  to  the  language,  we  find  nothine 
conclusive  in  the  fourth  clause.  The  word 
"the"  preceding  "stock"  is  ambiguous  and  may 
as  well  refer  to  the  stock  of  the  company  in 

general  as  to  the  stock  owned  by  the  testatrix, 
ut  if  "my"  were  used  instead  of  **the,"  the 


Bequest  of  stock. 

Bequest  of  stock  *'noMr  standing  tn  my  name** 
frives  the  stock  as  Btanding  on  the  books  at  the  date 
of  ejceouting  the  will,  rather  than  at  that  of  testa- 
tor's death.  Fidelity  Ins.  Go's  App.  1  Gent.  Bep.  61, 
108  Pa.  839. 

Such  a  bequest  is  a  specific  lefraoy,  as  being  a  par- 
ticular thin?,  specified  and  separated  from  all  other 
thioKS  constituting  the  testator's  estate.  Walker's 
Estate,  8  Rawle,  228;  Blackstone  v.  Blackstone,  8 
Watts,  83S;  Ludlam's  Estate,  13  Pa.  188, 8  dark,  276; 
Walton  V.  Walton,  7  Johns.  Gh.  268. 

To  constitute  a  specific  legacy  It  is  sufBcient  If  ft 
eon  be  specified  and  distinguished  from  the  rest  of 
the  te8tator*s  estate,  at  the  time  of  his  decease  (Fon- 
taine V.  Tyler,  9  Price,  94;  Stephenson  v.  Dow8on,8 
Beav.  812;  2  Bedf.  Wills,  183);  and  legacies  which 
would  have  been  specific  before  the  statutes  are 
specific  stilL    Bothamley  v.  Sherson,  L.  R.  ;20  Eq.  804. 

In  Hepburn  v.  Skirvlng,  4  Jur.  N.  S.  651,  the  be- 
quests were  of  **aU  the  shares  which  I  now  posAces 
In  the  G.  Banlc**  of  *the  shares  I  am  possessed  of  in 
the  A.  Bank,**  and  of  *^he  money  I  poesess  in  the 
oompany's  fund.** 

In  Langdale  V.  Brlggs,  8  DeG  K  ftG.881,  thebe- 
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quests  were  of  **the  estates  of  which  I  am  seised;** 
in  Lilford  v.  Keck,  80  Deav.  800,  *'all  lands  of  or  to 
which  I  am  seised  or  entitled  in  fee  simple;'*  in 
Trinder  v.  Trinder,  L.  R.  1  Bq.  096,  ''my  shares  in 
the  Great  Western  Railway;**  in  Wagstaff  v.  Wag« 
staff,  L.  R.  8  Bq.  238,  ''all  my  ready  money,  bank  and 
other  shares,  and  any  other  property,  that  I  may 
now  possess;**  tn  York  v.  Brown,  cited  In  Bverett 
V.  Everett,  L.  R.  7  Gh.  Div.  481,  "all  his  messuages, 
farms,  lands  and  hereditaments  situate  in  the  par- 
ish of  Great  Bowden;**  in  Bothamley  v.  Bherson,  L. 
R.  20  Eq.  804,  "all  my  stock  in  the  Midland  RaUway 
Gomi>an7.** 

The  several  bequests  in  all  these  cases  have,  un- 
der the  Wills  Act,  been  construed  to  have  reference 
to  the  death  of  the  testators,  although  the  words 
employed  were  in  the  present  tense,  qualified  even 
by  the  word  '*now.** 

In  other  cases  the  qualifying  word  "now'*  served 
merely  as  descriptive  of  the  subject  matter  of  a  be- 
quest. Re  Midland  R.  Go.84  Beav.  625;  Saxton  v. 
Saxton,  L.  R.  18  Gh.  D(v.  899;  Miles  v.  Miles,  L.  R.  1 
Eq.  462;  Oastle  v.  Fox,  L.  R.  11  Bq.  542;  Garrison  v. 
Garrison,  29  N.  J.  L.  154;  Strutbeis  v.  Btruthess,  i 
Week.  Rep.  80QL 
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legacy  woald  be  specific.  Metcalf  y.  Ftnt  Par- 
isfi  in  FraminQham,  128  Mass.  870, 878;  Fooie, 
Appellant,  22  Pick.  299,  803.  Bee  Johnton  ▼. 
Go99,  128  Mass.  433.  435. 

The  same  priociple  applies  upon  equally 
•troD^  grouDds  when  a  testator,  after  giving 
legacies  of  stock  generally,  gives  the  rest  of  the 
•tock  "standing  in  my  name."  Sleeeli  v.  TJior- 
ingion,  2  Ves.  8r.  560.  See  Meteaif  v.  First 
Pariah  in  Framingham,  128  Mass.  870,  872; 
Milfard  v.  Bailey,  L  R.  1  Eq.  878;  Theobald, 
Wills,  8d  ed.  100. 

In  this  case  the  eighth  clause  of  the  will 
gives  'M he  balance  of  my  stock  as  per  my  stock 
book,  my  furniture  and  all  other  property  not 
otherwise  di.vposed  of  by  me."  Tliis  language, 
taken  with  the  facts,  makes  it  pretty  plain  that 
the  stock  disposed  of  by  the  testatrix  in  the 
fourth  clause  was  stock  then  belonging  to  her, 
and  the  conclusion  is  fortified  by  the  other 
clauses  which  show  that  the  general  course 
which  she  adopted  in  making  her  will  was  to 
take  up  different  items  of  her  property  as  it 
then  stood  and  to  dispose  of  them.  The  words 
used  describe  a  specific  legacy  too  clearly  to  be 
controlled  by  the  fact  that  the  proviso  discloses 
a  motive  which  might  be  conjectured  to  be  in- 
dependent of  the  form  in  which  the  property 
was  invested. 

The  republication  of  the  will  by  the  codicil 
docs  not  change  or  enlarge  the  meaning  of  the 
words  of  the  will  on  which  the  plaintiff  must 
rely  in  order  to  recover  the  legacy.  It  follows 
that  the  legacy  was  adeemed  by  the  sale  of  the 
stock.  Pattison  v.  Pattiaon,  1  Myl.  &  K.  12; 
Maedonald  v.  Irvine,  L.  R.  8  Ch.  Div.  101, 108. 
See  Sidney  v.  &dney,  L.  R  17  Eq.  65,  68. 

Judgment  far  dtfendanU 


B.  A.  GAT 
John  R  ROOEE. 


(... 
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1*  That  aninstrnment  may  be  a  prom- 
iasory  note  it  must  oontaln  on  its  faoe  an  ez- 
proBB  promise  to  pay  money;  henoe  an  instrument 
In  tbe  foUowlnir  form:  ^'I.  O.  U.  the  sum  of 
$17.06  for  value  received,**  signed  by  the  maker, 
is  not  a  promissory  note. 

S«  Interest  will  be  allowed  in  a  suit  to  re- 
oover  tbe  amount  due  under  an  instrument 
which  is  a  mere  acknowledgment  of  debt  only 
from  the  service  of  tbe  writ,  if  there  was  neither 
prior  demand  made,  nor  stipuJated  time  for  pay- 
ment, nor  contract  or  usage  requiring  payment 
of  interest,  and  if  defendant  was  not  a  wrong- 
doer In  acquiring  or  retaining  the  money* 

(February  28, 1880.) 

ON  plaintiff's  exceptions  to  a  Judgment  of 
tbe  Superior  Court  of  Middlesex  County 
disallowiDg  bis  claim  to  interest  upon  a  certain 
instrument  in  writing  in  the  form  of  a  due  bill. 
Overruled, 

The  action  was  of  contract  on  the  following 
instrument: 

Marlboro',  Sept.  23,  1881. 
I.  0.  U.,  E.  A.  Gay,  tbe  sum  of  seventeen 
dolls,  yfif  for  value  received. 

John  R  Hooke. 
7L.RA. 


At  the  trial  the  only  contention  was  as  totiie 
amount  of  interest  due  thereon.  The  court  al- 
lowed interest  from  time  of  demand  only  and 
plaintiff  alleged  exceptions. 

Mr,  Heman  S.  Fay,  lor  plaintiff: 

The  instrument  in  suit  was  a  promissoix 
note. 

1  Wait.  Act.  and  Def.  p.  643;  Kimball  t. 
Bvniington,  10  Wend.  675;  Ruaaell  v.  Wfapple, 
2  Cow.  536;  Almy  v.  WinsUno,  126  Mass.  842; 
Lincoln  v.  Butler,  14  Gray.  120;  Daggett  v.  Dag- 
gett, 124  Mass.  149;  Currier  v.  Davis,  111  MassL 
4b0;  Franklin  v.  Marc/i,  6  N.  H.  864;  Carver 
V.  JIayes,  47  Me.  267;  Brooks  y,  El/dna,  2  Meea. 

6  W.  74,  2  Gale,  200;  Harrow  v.  Dugan,  e 
Dana  (Ey.)  841. 

The  plaintiff  was  entitled  to  interest  on  the 
note  from  its  date. 

Foote  V.  Blanchard,  6  Allen,  221;  4  Wait, 
Act.  and  Def.  pp.  129, 180,  182;  Oriental  Bank 
V.  Tremont  Ins.  Co.  4  Met.  1-7;  Dodge  v.  Per^ 
kins,  9  Pick.  868-888;  I/aven  v.  Grand  Juno- 
tion  R.  d  Depot  Go.  109  ^faas.  88-99. 

A  note  or  bond  payable  without  any  time 
specified  is  in  law  payable  immediately. 

4  Wait,  Act.  and  Def.  p.  186;  1  Wait.  Act 
and  Def.  p.  548;  Sheehy  v.  Mandeville,  11  U.  S. 

7  Cranch,  208-217  (8  L.  ed.  817-820);  T/tomp^ 
ion  y.  Ketcham,  8  Johns.  189-192;  Merrick  y. 
Bennett,  8  Johns.  874;  Cornell  v.  Moulton,  S 
Denio,  12;  Francis  v.  CasUeman,  4  Bibb.  282, 
2o8;  Farquhar  y.  Morris,  7  T.  R  124;  Osborne 
y.  Fulton,  1  Blackf.  288;  Bailey  v.  Clay,  4 
Rand.  (Va.)  846-350;  Holmes  y.  West,  17  Cal. 
628-625;  Jones  y.  Brown,  11  Ohio  St.  601; 
Payne  v.  Mattox,  1  Bibb,  164;  Mason  v.  Patton, 
1  Mo.  279. 

When  such  a  note  is  held  to  be  due  "imme* 
diately"  interest  runs  from  its  date. 

Rogers  v.  Colt,  21  N.  J.  L.  19-24;  SeUeek  v. 
French,  1  Conn.  82,  1  Am.  Lead.  Cas.  618» 
no*e;  Oaylord  v.  Van  Loan,  15  Wend.  808; 
Thompson  y.  Ketcham,  8  Johns.  189.  See  also 
Francis  Y.  Castleman  and  Farquhar  y.  Morris, 
stipra;  Edgmon  y.  Ashelby,  76  HI.  161-163; 
Purdy  y.  Philips,  11  N.  Y.  406;  CoUier  y. 
Gray,  1  Over.  (Tenn.)  110;  1  Daniel,  Neg. 
Inst.  8d  ed.  g  88,  note  6. 

Creditors  shall  be  allowed  to  receive  at  the 
rate  of  6  per  cent  per  annum  for  all  moneys, 
after  they  become  due  on  any  bond,  bill,  prom* 
issory  note  or  other  instrument  in  writing 

Edqmon  v.  Ashelby,  svpra;  Currier  v.  I)avis, 
111  Mass.  480;  Lincoln  y,  Butler,  14 Gray,  129; 
Ordway  v.  Golcord,  14  Allen,  59. 

Mr.  Ira  B.  Forbes,  for  defendant: 

Plaintiff  declares  upon  the  I.  O.  U.  as  a 
promissory  note;  thererore  for  purposes  of  thia 
action  it  should  be  treated  as  such. 

CummingsY.  Freeman,  2  Humph.  148;  Mar^ 
rigan  y.  Page,  4  Humph.  247. 

A  note  silent  as  to  time  of  payment  is  pay* 
able  on  demand. 

Bacon  y.  Page,  1  Conn.  404;  Daniel,  Neg. 
Inst  §  7;  Pub.  Stat.  chap.  77,  ^  IV,  OoU  y. 
Barnard,  18  Pick.  260;  Berry  y.  Robinson,  (► 
Johns.  121;  Dwight  v.  Emerson.  8  N.  H.  159; 
Sanborn  v.  BouUuird,  25  Me.  409. 

Interest  nms  only  after  demand  on  a  note 
payable  on  demand  and  silent  as  to  interest. 

Suffolk  BankY.  Worcester  Bank,  6  Pick.  107; 
Hubbard  v.  Charlestown  Branch  R.  Co.  11  Met. 
124;  Hunt  v.  Newrs,  15  Pick.  500;  Brewer  y. 
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Tyringham,  12  Pick.  547;  Bayley,  Bills.  2d 
Am.  ed.  note  S6,  p.  876. 

Devenst  J.^  delivered  the  opinion  of  tbe 
court: 

In  order  to  constitute  a  good  promissory  note 
there  should  be  an  express  promise  on  tbe  face 
of  the  instrument  to  pi^  the  money.  A  mere 
promise  implied  by  law  founded  on  an  acknowl- 
edged indebtedness  will  not  be  sufficient. 
Story,  Prom.  Kotes,  14;  Brawn  ▼.  Oilman,  18 
Mass.  158. 

While  such  promise  need  not  be  expressed  in 
any  particular  form  of  words  the  language 
used  must  be  such  that  the  written  nndertaK- 
ing  to  pay  may  fairly  be  deduced  therefrom. 
Commontcialih  Ins.  Co.  y.  Whitney,  1  Met.  21. 

In  this  view  the  instrument  sued  on  cannot 
be  considered  a  promissory  note.  It  is  an  ac- 
knowledgment of  a  debt  only,  and  although 
from  such  an  acknowledgment  a  promise  to 
pay  may  be  legally  implied,  it  is  an  implication 
from  tbe  existence  of  the  debt  and  not  from 
any  promissory  language.  Something  more 
ttian  this  is  necessary  to  establish  a  written 
promise  to  pay  money.  It  was  therefore  held 
in  Qray  ▼.  Bawden,  28  Pick.  282,  that  a  mem- 
orandum on  the  back  of  a  promissory  note  in 
these  words:  "I  acknowledge  tbe  within  note 
to  be  just  and  due/'  signed  oy  the  maker  and 
attested  by  a  witness,  was  not  a  promissory 
note  signed  in  the  presence  of  an  attesting  wit- 
ness within  tlie  meaning  of  the  Statute  of  Limi- 
tations. 

In  England  an  I.  O.  TJ.,  there  being  no  prom- 
ise to  pay  embraced  therein,  is  treatS  as  a  due 
bill  only.  The  cases  which  arose  principally 
under  the  Stamp  Act  are  very  numerous  and 
they  have  held  that  such  a  paper  did  not  re- 
quire a  stamp  as  it  was  only  evidence  of  a  debt. 
1  Daniel,  Keg.  Inst.  §  85;  1  Handolph,  Com. 
Paper,  §  88;  Fesenmayer  v.  Adcock,  16  Mees. 
&  W.  449;  MelanotU  v.  Teaedale,  18  Mees.  & 
W.  216;  Smith  v.  SmitK  1  Post.  &  F.  589; 
Qould  V.  Coombs,  1  C.  B.  548;  Fisher  v.  Leslie, 
1  Esp.  426;  Israel  v.  Israel,  1  Gampb.  499; 
Childers  ▼.  Boulnois,  Dow.  &  Ry.  N.  P  8; 
Beediing  v.  Westbrook,  8  Mees.  So  W.  411. 

While  in  a  few  States  it  has  been  held  other- 
wise, the  law  as  generally  understood  in  the 
country  is  that  in  t^e  absence  of  any  statute  a 
mere  acknowledgment  of  a  debt  is  not  a  prom- 
issory note,  and  such  is  we  think  the  law  of  this 
Commonwealth.  Cray  v.  Bowden  and  Com- 
fnonwealth  Ins.  Co.  v.  Whitney,  supra;  Daggett 
v.  Daggett,  124  Mass.  149;  Almy  v.  Winslow, 
126  Mass.  842;  Carson  v.  Lucas,  18  B.  Mon. 
213;  Garland  v.  Scott,  16  La.  Ann.  148;  Cur- 
rier V,  Lockwood,  40  Conn.  849;  Bremer  v. 
Wighiman,  7  Watts  &  S.  264;  Biskup  v.  Oberle, 
6  Mo.  App.  588. 

Some  States  have  by  statute  extended  the 
law  of  bills  and  promissory  notes  to  all  instru- 
ments in  writing  and  whereby  any  person  ac- 
knowledges any  sum  of  money  to  be  due  to 
any  other  person.  1  Randolph,  Com.  Paper, 
g  88;  IlL  Kev.  Stat.  1880;  Colo.  Gen.  Laws. 
1877;  Ind.  Rev.  b^tat.  1876;  Iowa  Rev.  Code 
1850;  Miss.  Rev.  Code  1823. 

We  have  no  occasion  to  comment  upon  those 
instruments  in  which  words  have  been  used  or 
superadded  from  which  an  intention  to  accom- 
pany the  acknowledgment  with  a  promise  to 
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pay  has  been  gathered,  or  where  tbe  form  of 
the  instrument  fairly  led  to  that  conciusion. 
Daggett  v.  Daggett  and  Almy  v.  Winslow^ 
supra. 

Ko  such  words  exist  in  the  instrument  sued^ 
nor  is  ii  in  form  anything  but  an  acknowledg- 
ment.  The  words  "for  value  received"  recite, 
indeed,  the  consideration,  but  tbey  add  nolb- 
ing  which  can  be  interpreted  as  a  promise  to 
pay.  It  is  therefore  unnecessary  to  consider 
whether,  if  the  paper  were  a  promissory  note, 
interest  should  be  calculated  from  its  date. 
Upon  this  point  we  express  no  opinion.  If  it 
is  to  be  treated  as  an  acknowledgment  of  debt 
only,  as  we  think  it  must  be,  the  plaintiff  is 
not  entitled  to  interest  except  from  the  date  of 
the  writ.  Even  if  it  were  ibe  duty  of  the  de- 
fendant to  have  paid  the  debt  on  demand,  yet^ 
if  no  demand  was  made,  if  no  time  was  stipu- 
lated for  its  payment,  if  there  was  no  contract 
or  usage  requiring  the  payment  of  interest  and 
if  the  defendant  was  not  a  wrong-doer  in  ac- 
quiring or  detaining  the  money,  interest  should 
be  commuted  only  from  the  demand  made  by 
the  service  of  the  writ  Dodge  v.  Perkins,  ft 
Pick.  868;  Hunt  v.  Nevers,  15  Pick.  500. 

**In  general,"  says  Chitf  Justice  Shaw, 
''where  there  is  a  loan  without  any  stipulation 
to  pay  interest,  and  where  one  has  the  money 
of  another,  having  been  guilty  of  no  wrong  in 
obtaining  it  and  no  default  in  retaining  it,  in- 
terest is  not  chargeable."  Hubbard  y.  Charted' 
town  Branch  B.  Co.  11  Met.  124;  Calton  v. 
Bragg,  15  East,  228;  Shaw  v.  Picton,  A  B&vn.  A 
C.  728;  Moses  v.  Macferlan,  2  Burr.  1005;  Walk- 
er Y.  Constable,  1  Bos.  &  P.  806. 

Exertions  overruled. 


Maria  L.  SLATTEBY 

«. 

Alice  S.  WASON  et  aL 

<....MaEB. } 

!•  The  donor  of  the  income  of  a  trust 
ftind  to  a  person  for  life  may  qualify  the  gift  by 
a  provision  that  the  rlicht  to  reoeive  the  inoome 
diall  be  Inalienable;  such  quallflcatlon  need  not 
be  In  express  terms,  but  it  will  sufDoe  if  the  inten- 
tion to  niake  it  can  be  clearly  gathered  from  the 

KOTB.— i>eoiM  of  income  of  trust  fund;  late  eases. 

An  absolute  devise  of  principal  to  be  bel^  in  trust 
for  the  children  of  the  testatrix,  and  also  a  distinct 
direction  that  the  income  shall  be  paid  to  them;  but 
in  case  of  their  death  during  the  lifetime  of  the 
husband  of  the  testatrix,  the  income  to  be  paid  to 
her  husband  during  tiis  life,— is  an  absolute  gift  of 
the  principal  for  the  benefit  of  the  children,  sub- 
ject only  to  the  gift  of  the  inoome  to  the  husband 
during  the  remainder  of  his  life  iu  case  he  survived 
the  children.  Thomae  v.  Thomae  (N.  J.)  18  AtL 
Bep.86S. 

A  will  gave  |1,000  to  the  testator*8  wife;  also  *the 
whole  interest  and  income  of  $6,000  to  be  paid  to 
her  each  and  every  year  during  her  life,"  and  so 
much  of  the  $6,000  itself  as  should  be  required  to 
support  her  in  a  manner  becoming  her  station  in 
life.  If  the  ^^said  interest  or  income"  should  prove 
insufficient  to  effect  that  purpose;  and  then  provid- 
ed that  the  personal  estate  should  be  sold  or  rented 
^^  raise  funds  to  pay  debts,  legacies  and  expenses.** 
It  was  held  that  the  widow  was  entitled  to  the 
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See  also  11   L.  R.  A.  565:   12  L. 
K.  A.  773;  41  L.  R.  A.  395:  42  L. 


U.  A.  37:   17 
R,  A.  359. 


]..  R.  A.  266;  18  L.  R.  A.  49; 
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Instrument  of  gwat  when  oonstrued  in  the  llirht 
of  the  circumstances. 

8«  When  so  much  ofthe  income  of  a  tniflt 
ftind  is  g^iven  to  a  .person  as  shall  be 
necessary  for  his  support  his  rlffht  thereto 
Is  in  its  nature  inailenaDie  and  the  intention  of 
the  donor  that  It  shall  not  be  alienated  is  pre- 
sumed; hence,  such  income  cannot  be  reached  by 
a  creditor  of  the  donee,  and  the  court  will  not  for 
his  benefit  fix  the  amounts  and  times  of  future 
payments  and  decree  that  they  shall  be  fixed  sums 
which  can  be  reached  by  him. 

S*  Where  a  fhnd  is  ^ven  to  a  person  ab- 
SOlutely»  subject  to  a  charge  for  the  support 
of  another  during  life,  the  court  will  not  interfere 
at  the  suit  of  a  third  person  to  chanfire  the  relation 
of  the  parties  or  the  character  of  the  fund, 

(February  28,  1B90.) 

ON  reservation  from  the  Supreme  Judicial 
Court  for  Suffolk  County  (Devens,  J,)  upon 
bill  and  demurrer  of  a  suit  brought  by  a  cred- 
itor of  Alice  S.  WasoD  to  reach  funds  alleged 
to  belong  to  her  and  to  be  in  the  bands  of  the 
other  defendants,  and  to  have  the  same  applied 
in  satisfaction  of  her  debt.  Demurrer  ms- 
iained. 

The  bill  alleged  that  Thomas  W.  Wason,  de- 
ceased, left  a  will  ^'hich  ^*as  duly  admitted  to 
probate  by  which  he  gave  to  his  son  the  income 
of  certain  stock  during  bis  life,  the  principal  of 
■which  was  to  be  held  by  the  executors  during 
the  life  of  the  son,  and,  at  his  decease,  the  same 
was  to  go  to  whatever  child  or  children  of  his 
should  survive  him,  provided  that  if  such  son 
should  leave  a  widow  she  should  be  entitled  to 
support  out  of  the  income  so  long  as  she  should 
remain  his  widow.  That  the  son  died  leav- 
ing a  wife  surviving  him.  who  still  remained 
his  widow  and  was  the  Alice  S.  Wason  made 
%  party  to  this  bill.    The  probate  court  ap- 


pointed trustees  to  execate  the  provisions  of 
the  will,  who  were  also  made  parties  to  the 
suit  The  son  left  one  child,  for  whom  guard- 
ians were  appointed,  who,  together  with  the 
son,  were  also  made  parties  to  the  suit. 

The  bill  further  alleged  that  the  money  ac- 
crued as  income  on  the  trust  property  to  which 
Alice  8.  Wason  was  already  entitled  under  the 
will,  would  not  be  sufiSicient  to  pay  her  indebt- 
edness to  the  complainant.  The  bill  contained 
interrogatories  as  to  the  character  and  amount 
of  the  income  which  was,  or  which  might  be- 
come, due  to  J^irs.  Wason,  and  contained  a 
prayer  that  the  court  would  dii-ect  the  trustees 
to  pay  over  such  sums  of  money  as  Imd  already 
accrued  for  the  settlement  of  coiiipluinHni's 
debt,  and  that  they  should  retain  what  might 
thereafter  accrue,  and  apply  it  in  the  same  way 
until  the  said  indebtedness  was  sati.<«fied;  and 
that  the  trustees  might  be  enjoined  from  apply- 
ing any  part  of  the  Income  in  any  other  way 
until  such  indebtedness,  interest  and  cost  sbould 
be  paid  in  full  and  satisfied. 

Demurrers  were  filed  to  this  bill  and  the  case 
was  thereupon  reserved  by  assent  of  the  parties 
for  the  consideration  of  the  full  court. 

Messrs.  Champlin,  Ryther  &  Wcnt- 
worth  and  Edward  I.  Baker,  for  plniiitilT: 

Under  the  will  of  Thomas  W.  Wason,  Alice 
S.  Wason  is  a  beneficiary,  and  thereunder  ac- 
quired either  a  valuable  equitable  interest  in 
the  fund  bequeathed  to  the  child  or  childien  of 
George  W.  Wason,  out  of  which  she  iiJ  eniitlcd 
to  her  support,  or  a  valuable  right  against  the 
legatees,  which,  if  denied  her,  "she  could  en- 
force by  a  proper  bill  in  equity." 

Ili/de  V.  Wason,  131  Mass.  450. 

This  equitable  interest  of  said  Alice,  in  the 
absence  of  peculiar  circumstances  takinar  the 
case  out  of  the  general  rule,  may  be  reached  by 


whole  of  the  income  and  interest,  without  deduc- 
tion of  taxes  or  expenses.  Be  Cushing^s  Will,  2 
New  Eng.  Rep.  471, 68  V t.  393. 

Where  one  clause  of  a  will  created  a  trust  for 
three  persons  in  equal  shares  in  all  the  property 
oovered  by  a  power  possessed  by  testatrix:  and  ao- 
t>ther  clause  provided  that  the  share  "allotted"  to 
one  of  them  should  be  held  in  trust  for  her  during 
life  to  receive  the  net  income;  and  a  clause  follow- 
ing provided  that  the  trustee  should  have  power  to 
make  division  of  the  property,  receive  the  interest. 
Income,  rents  and  profit?,  pay  taxes,  eto.,~althou  j;h 
the  power  to  make  division  could  apply  only  to  the 
first  trust,  the  other  enumerated  powers  were  given 
in  respect  to  both  of  them.  Jenks  v.  Lyman,  127 
111.341.  ' 

Where  a  will  provided  that  $1,000  of  the  annual 
4ncome  from  testatrix's  estate  should  be  devoted  to 
the  maintenance  and  education  of  her  five  children, 
and  that  any  excess  should  be  applied  to  the  pay- 
ment of  incumbrances,  etc.,  and  it  appeared  that 
testatrix  never  contemplated  that  the  income 
would  be  less  than  $1,000,  and  made  no  provision 
for  supplying  any  possible  deficiency,— it  was  h(dd 
that  a  snortage  or  deficiency  of  Income  in  any  one 
year  could  not  be  paid  out  of  a  surplus  arising  in 
«fter  years.    Brewster's  App.  (Pa.)  11  Gent.  Rep.  102. 

A  devise  to  a  son  of  a  share  to  be  retained  by  a 
trustee  for  and  during  the  son's  natural  life,  the  in- 
terest thereof  to  be  paid  to  the  son  yearly,  and  af- 
ter his  death  his  share  to  be  equally  divided  among 
his  children  if  he  should  have  any,  or  to  their  issue, 
creates  only  a  life  estate  in  the  son.  MoDevitt's 
App.  4  Cent  Bep.  88*  11$  Pa.  lOa, 

1fL.RA. 


Precatory  words  in  wUL 

It  is  perfectly  well  settled  that  what  are  denomi- 
nated precatory  words,  expressive  of  a  wish  or  de- 
sire, may,  in  given  instances,  create  a  trust  or  im- 
pose a  charge.  Phillips  v.  Phillips,  112  N.  Y.  304: 
Jones  V.  Jones,  13  West.  Rep.  627, 124  111.  254.  See 
note  to  Knox's  App.  (Pa.)  6  L.  B.  A.  853. 

Words  of  recommendation,  request,  entreaty, 
wish  or  expectation  will  impose  a  binding  duty  up- 
on the  devisee,  by  way  of  trust,  provided  the  testa- 
tor has  pointed  out  with  clearness  and  certainly 
both  the  subject  matter  and  the  object  ot  the  trust. 
Authorities  cited  in  Noe  v.  Kern,  12  West.  liep.  ZH, 
98  Mo.  867. 

The  words  **wish"  and  "desire,"  used  as  express- 
ing a  desire  for  an  act  to  be  done  by  some  persun 
named,  may  be  held  to  be  precatory:  but  when  use<1 
to  express  the  intention  of  the  testator,  they  are 
mandatory.    Taylor  v.  Martin  (Pa.)  8  Cen  t.  Rep.  138. 

A  will  stating  it  to  be  the  desii-e  of  the  testatrix 
that  the  remainder  of  her  estate  be  equally  dividoci 
between  her  children,  and  that  the  executor  will 
dispose  of  all  her  real  estate  as  soon  as  it  can  be 
done  without  loss  to  the  (»tate,  does  not  operate  by 
its  own  force  to  convert  the  land  into  money,  and 
thus  place  it  beyond  the  lien  of  a  Judgment  against 
the  land,  recovered  before  a  sale  by  the  executor. 
Eneberg  v.  Carter,  08  Mo.  847. 

A  will  in  which  testator  says:  ^I  desire  the  resi- 
due of  my  estate,  real  and  personal,  to  be  sold  by 
my  executors  ...  at  such  time  as  they  may  deem 
best,"  and  the  proceeds  to  be  divided,  etc.,— makes 
an  equitable  conversion  of  the  real  estate.  Oair  v. 
Branoh(ya.)iaya.L.J.70,8&  B.  Bep.  47ft. 


See  also  36  L.  R.  A.  716. 
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tier  creditors  by  bill  In  equity,  and  applied  to 
their  debts. 

Sparhatok  y.  Clo(m,  125  Mass.  268. 

MuarB,  A.  A.  Ranney  and  Fletcher 
Ranney,  for  defendant  Alice  S.  Wason: 

The  founder  of  a  trust  can  secure  the  enjoy- 
ment of  it  to  other  persons  if  his  intention  is 
«bowD  that  it  shall  not  be  alienable  nor  subject 
to  be  taken  by  their  creditors, 

Broadway  Nat,  Bank  y.  Adami,  188  Mass. 
170. 

Where  the  paramount  object  and  purpose  of 
«  bequest  in  trust  is  to  provide  for  the  support 
of  the  beneficiary,  the  power  of  alienation  by 
anticipation  is  inconsistent  with,  and  would 
directly  defeat,  this  paramount  purpose.  The 
rights  of  the  beneficiary  and  her  creditors  are 
limited  by  the  will. 

Perkins  y.  Bays,  8  Gray,  405;  Pope  y.  EUioit, 
«  B.  Mon.  56;  Boldship  v.  Patterson,  7  Watts, 
547,  cited  in  NicfioU  v.  Eaton,  91  U.  S.  727  (23 
L.  ed.  257),  and  in  Broadway  JS'at,  Bank  v. 
Adams,  supra;  Anthracite  Ins,  Co,  v.  Sears,  109 
Mass.  883;  Pacific  Nat,  Bank  y.  Windram,  138 
Mass.  175,  \tQ\Buker  y.  Brown,  6  New  Eng. 
Bep.  904,  146  Mass.  869. 

A  court  of  equity  ordinarily  will  not  inter- 
fere with  the  discretion  of  a  trustee.  The  dis- 
cretion is  destroyed,  and  the  purpose  of  the 
testator  defeated,  if  creditors  can  fix  and  con- 
trol the  manner  and  amount  of  the  support. 

■Ball  V.  Williams,  120  Mass.  844;  Hill,  Trus- 
tees, ♦486;  Sparhawk  v.  Cloon,  125  Mass.  268, 
267;  Nichols  v.  Eaton,  91  U.  8.  724,  725  (23  L. 
«d.  256);  Eussfill  y.  Orinnell,  105  Mass.  425. 

If  any  income  had  accrued  generally  on  the 
)roperty  in  the  guardians'  hands,  the  same  ob- 
jciions  to  Alice  S.  Wason's  support  therefrom, 

ling  reached  by  creditors,  exist  as  already  dis- 
cussed. 

Phanix  Ins,  Co,  y.  AhboU,  127  Mass.  560. 

Messrs,  Harding^  A  Wig^glesworth,  for 
the  defendants,  the  guardians  and  trustees: 

The  beneficiary  has  no  right  to  the  income 
of  Ihe  devised  estate  which  sne  can  control. 

Baker  v.  Brown,  5  New  Eng.  Rep.  904,  146 
Mass.  369;  Chambers  y.  Smith,  L.  R  3  App. 
Ca3.  795. 

A  court  of  equity  will  not  put  a  yaluation 
upon  her  necessary  support  and  order  it  paid 
over  to  creditor?. 

Perkins  v.  Bays,  8  Gray,  405;  Boldship  y. 
Patterson,  7  Watts,  SSliBraman  y.  Stiles,  2 
Pick.  461. 

Mrs.  Wason's  rights  in  the  property  are 
limited  to  what  is  needed  for  a  reasonable  sup- 
port after  her  husband's  death,  and  it  nowhere 
appears  that  the  items  of  plaintiff's  bill  were 
furnished  for  Mrs.  Wason's  support 

Clark  V.  Bolirook,  6  New  Eng.  Rep.  41.  146 
Maps.  366,  dGd; Broadway  Nat.  Bank  v.  Adams, 
133  Mass.  170;  Foster  v.  Foster,  183  Mass.  179; 
Ball  V.  Williams,  120  Mass.  844. 

The  interest  of  the  defendant  is  too  uncer- 
tain and  contingent  to  be  reached  by  a  bill  in 
equity. 

Baker  v.  Brown,  5  New  Eng.  Rep.  904,  146 
Mass.  369,  872;  Bussell  v.  Mifton,  183  Mass.  180; 
Bartholomew  y.  Weld,  127  Mass.  210. 

IV.  Allen*  J,,  delivered  the  opinion  of  the 
court: 

It  was  decided  in  Broadway  Nat,  Bank  y. 

7  L.  R.  A. 


Adams,  188  Mass.  170,  that  the  donor  of  the 
income  of  a  trust  fund  to  one  for  his  life  might 
qualify  the  gift  by  a  provision  that  the  right  to 
receive  the  income  should  not  be  alienable. 
The  language  of  the  court  in  Baker  y.  Brown, 
146  Mass.  809,  5  New  Eng.  Rep.  904,  referring 
to  that  case,  is  applicable  to  the  case  al  bar, — 
"Such  provision  need  not  be  in  express  terms, 
but  it  is  sufficient  if  the  intention  is  clearly  to 
be  gathered  from  the  instrument,  when  con- 
strued in  the  light  of  the  circumstances.  The 
only  question  m  the  present  case  is  whether 
enough  appears  to  show  such  intention." 

The  intention  that  the  right  given  in  the  in- 
strument under  consideration  should  not  be 
alienable,  is  obvious 'from  the  nature  of  the 
gift.  There  is  no  gift  of  the  whole  income,  as 
in  Broadway  Nat.  Bank  v.  Adams,  nor  even  of 
the  whole  income  for  the  support  of  the  bene- 
ficiary, as  in  Maynard  v.  Cleaves,  149  Mass.  807, 
and  in  many  other  cases,  but,  at  most,  a  right 
to  so  much  of  the  fund  as  shall  be  needed  for 
her  support.  When  the  whole  income  or  a  de- 
finite sum  is  given  to  the  beneficiary  for  his 
support,  the  whole  belongs  to  him,  and  is  to  be 
applied  by  him  at  his  discretion,  and  the  ex- 
pression of  the  purpose  for  which  it  is  given  is 
not  deemed  to  be  the  expression  of  an  intention 
that  the  right  to  secure  it  shall  not  be  alien- 
able but  when  the  right  given  is  for  a  support 
out  of  a  fund  which  is  given  to  another,  the 
right  is  in  its  nature  inalienable,  and  the  inten- 
tion of  the  donor  that  it  shall  not  be  alienated 
is  presumed.  The  right  may  be  extinguished 
but  it  cannot  be  aliened,  because  a  payment  to 
an  alienee  cannot  be  a  payment  for  the  support 
of  the  beneficiary,  and  no  payments  are  re- 
quired to  be  made  by  the  owner  of  the  fund, 
except  such  as  are  for  that  purpose.  The  only 
escape  from  this  conclusion  is  to  hold  that  the 
court,  on  this  bill  by  a  creditor,  will  ^n  the 
amounts  and  timesof  future  payments  for  sup- 
port, and  decree  that  they  shall  be  fixed  sums, 
due  but  not  payable  to  the.beneficiary,  the  right 
to  which  she  can  alien. 

One  answer  to  this  is,  that  the  court  will  not 
interfere  to  clmnge  the  relations  of  the  parties 
at  the  request  o?  a  stranger.  The  owner  of 
the  fund  is  not  a  trustee,  and  his  mother  is  not 
a  cestvi  que  trust,  who  and  whose  representa- 
tives can  call  him  to  account  as  a  trustee.  lie 
is  the  absolute  owner  of  the  fund  subject  to 
the  charge  of  his  mother's  support.  He  owes 
a  duty  to  his  mother,  and  she  has  a  right 
against  him.  So  long  as  the  parties  are  satis- 
fied, there  is  no  occasion  for  any  court  to  in- 
terfere with  them.  If  he  fails  to  perform  hie 
duty,  the  court  on  her  application  will  in  some 
way  protect  her  righta  It  may  require  him  to 
give  security,  or  it  may  organize  a  trust  fund 
and  msJce  him  or  some  other  person  trustee, 
and  thus  change  the  relation  of  the  parties  and 
the  character  of  the  fund;  but  the  court  ought 
to  thus  interfere  and  act  only  at  the  instance 
of  the  party  in  interest  and  to  protect  her  righta 
under  the  will,  by  carrying  out  the  intention  of 
the  testator.  It  will  not,  without  her  com- 
plaint, and  against  her  wishes,  interfere  at  the 
suit  of  a  third  party  to  institute  a  trust  and  to 
change  the  character  of  the  fund  and  the  re- 
lation of  the  parties  to  it  in  order  to  defeat  the 
intention  of  the  testator,  not  only  as  to  his 
daughter-in-law  but  also  as  to  his  grandson. 
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The  whole  fund  is  given  to  the  gnrndson 
charfred  only  with  the  support  of  his  mother. 
Whatever  is  not  required  for  her  support  is  his 
to  enjoy.  What  is  paid  to  her  creditors  is  not 
used  for  her  support  although  it  is  paid  b^ 
bim.  If  the  court  should  attempt  to  recoup  his 
loss  by  limiting  the  amount  which  he  should 
be  liable  to  pay  for  his  mother's  support  to  the 
amount  he  is  to  pay  to  her  creditors,  while  this 
would  deprive  her  of  a  right  of  support  under 
the  will,  it  could  not  relieve  him  from  his 
statutory  oblicration  to  support  her.  If,  how- 
ever, the  relations  of  the  parties,  and  the  cir- 
cumstances, were  such  that  the  court  would  fix 
and  secure  to  Mrs.  Wason  the  amount  which 
should  be  paid  to  her  for  her  support,  it  would 
take  care  that  by  so  doing  it  did  not  change  the 
condition  of  the  property  so  as  to  defeat  in- 
stead of  carrying  out  the  intention  of  the  tes- 
tator. If  such  action  was  sought  by  ^Irs. 
Wason  to  protect  her  rights,  the  decree  should 
be  so  framed  as  not  to  render  the  right  alien- 
able. When  the  parties  do  not  desire  the  aid 
of  the  court,  it  will  nut  interfere  at  the  suit  of 
a  creditor  to  change  the  condition  of  the  prop- 
erty and  thereby  give  him  rights  which  the 
will  alone  does  not  give  him,  and  which  the 
testator  did  not  mean  that  he  should  have. 

In  accordance  with  the  opinion  of  a  major- 
tty  of  the  court,  the  entry  ' 

Demurrer  nutained. 


William  MOOBE,  Appt., 

V, 

Julia  VALDA. 

(....Mass.....) 

L  writ  of  ne  exeat  will  not  be  issued  to  aid 

in  the  collection  of  a  Judgment  which  has  been 
recovered  at  law  against  a  woman. 


(April  IS,  ina> 

APPEAL  by  petitioner  from  a  decree  of  the 
Superior  Court  for  Suffolk  County  (Mason, 
J.)  dismissing  a  petition  for  a  writ  of  ne  exeat 
to  aid  in  the  collection  of  a  Judgment  at  law 
against  a  woman.     Affirmed, 
The  case  sufficiently  appears  in  the  opinion. 
Mr,  J.  J«  Feeley  for  appellant. 
No  appearance  for  appellee. 

Per  Curiam: 

If  we  assume  that  this  appeal  Is  properly  be- 
fore us,  the  decree  of  the  superior  court  dismiss- 
ing the  i)etition  must  be  affirmed.  It  appears 
that  the  petitioner  has  obtained  in  the  superior 
court  a  judgment  against  the  respondent  in  an 
action  at  law,  that  this  judgment  remains  un- 
satisfied, and  that  the  respondent,  who  is  a 
woman,  intends  to  come  within  the  Common- 
wealth, and  after  remaining  a  few  days  to  de- 
part from  it.  The  complaint  of  the  petitioner 
IS,  that  the  statutes  which  prescribe  the  pro- 
ceedings which  can  be  taken  against  the  person 
of  a  woman,  in  order  to  compel  her  to  satisfy 
an  execution  issued  on  a  judgment  at  law,  do 
not  afford  an  adequate  remedy,  and  he  asks 
that  the  chanceiy  writ  of  ne  exeat  may  issue 
that  she  may  be  arrested  and  compelled  to  give 
bail  or  security  that  she  will  pay  the  judgment. 
See  Pub.  Stat,  chap.  162,  $;§  8,  6-17. 

The  Statutes  must  be  considered  as  providing^ 
the  only  remedies  which  the  Legislature  intena- 
ed  that  a  plaintiff  should  have  to  enforce  an 
execution  at  law  against  the  person  of  a  woman, 
and  the  writ  of  ne  exeat  has  never  been  issued 
in  aid  of  legal,  as  distinguished  from  equitable, 
process,  or  for  the  purpose  of  obtaining  secur- 
ity from  a  defendant  m  an  action  at  law.  8 
Dan.  Ch.  Pr.  8d  Am.  ed.  1800  et  seq. 

The  decree  dismissing  tlie  petition  is  affirmed^ 


Nora.— TTHt  of  ne  exeat. 

A  writ  of  ne  exeat  cannot  be  granted  for  a  debt 
due  and  recoverable  at  law.  It  applies  only  to  equi- 
table demands.  Seymour  v.  Hl^Bard,  1  Johns.  Ch.  1, 
1  N.  T.  Ch.  L.  ed.  87;  Smedberg  v.  Mark,  6  Johns. 
Ch.  i:i8,  2  N.  Y.  Ch.  L.  ed.  79;  Mitchell  v.  Bunch,  2 
Paige,  617, 2  N.  Y.  Ch.  L.  ed.  1055;  Porter  v.  Spencer, 
t  Johns.  Ch.  109, 1 N.  Y.  Ch.  L.  ed.  835;  Bonesteel  v. 
Bonedteel,  28  Wis.  249;  Nixon  y.  Bichardson,  4 
Deeaus.  Bq.  108. 

The  bill  must  have  been  previously  filed.  Mat- 
tocks V.  Tremaln.  8  Johns.  Ch.  76, 1  N.  Y.  Ch.  L.  ed. 
647:  Smedberg  v.  Mark,  supra. 

To  sustain  the  writ,  sufficient  equity  must  appear 
on  the  face  of  the  bill.  Mere  apprehension  that 
defendant  will  misapply  funds  in  his  hands,  or 
abuse  his  trust,  is  not  sufficient.  Woodward  ▼• 
Bchatzell,  8  Johns.  Ch.  412, 1 N.  Y.  Ch.  L.  ed.  668. 

A  uiiit  in  this  court,  by  a  Judgment  and  execution 
creditor,  to  reach  equitable  interests,  things  in  ao- 
tion  and  elfects,  is  an  equitable  and  not  a  legal  de- 
mand; and  the  defendant  may  be  arrested  on  a  tis 
exeat  therein.  Bliingwood  ▼.  Steyenson,  4  Sandf. 
Ch.808. 

The  facts  charged  must  bring  the  ease  dearly 
within  the  rules  which  from  time  Immemorial  have 
governed  the  courts  exercising  eqmtable  Jtuisdio- 
tion  in  the  application  of  the  writ.  Bushnell  v. 
Bushnell,  15  Barb.  400;  Denton  v.  Denton,  1  Johns. 
Ch.  441;  Porter  v.  Spencer,  2  Johns.  Ch.  160;  Brown 
T.  Hair,6Palfre,285. 

The  New  York  Code  of  Civil  Procedure,  I  660, 
■abd.  4,  was  .intended  as  ft  substitute  for  tlie  wilt 
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and  governs  the  procedure  in  such  oases.  Bouoi- 
cault  V.  Boucicault,  60  flow.  Pr.  il84;  Bushnell  ▼. 
Bushnell,  16  Barb.  800. 

JVot  a  prerooaiioe  wriU 

It  Is  not  here  a  prerogative  writ.  Gibert  v.  Colt» 
Hopk.  Ch.  496,  2  N.  Y.  Ch.  L.  ed.  500;  Gieason  y. 
Bisby,  Clarke,  Ch.  661,  7  N.  Y.  Ch.  L.  M.  197. 

But  In  a  proper  case  it  is  a  writ  of  right  and  not 
discretionary.  Ibid.;  t  Story,  Bq.  •  1469;  Act  of  Con- 
gress Mar.  2, 1706,  chap.  22,  6  6. 

The  allowance  of  tbe  writ  is  essential  to  justice. 
Forrest  v.  Forrest,  6  How.  Pr.  180, 10  Barb.  51;  Cable 
y.  Alvord,  27  Ohio  St.  667;  Story  v.  Story,  Walk.  Ch. 
(Mich.)  422. 

Though  originally  a  prerogative  writ.  It  Is  now 
resorted  to  merely  for  the  purpose  of  obtaining 
equitable  balL  Mitchell  v.  Bunch,  2  Paige,  6U6, 2  N. 
Y.  Ch.  L.  ed.  1050;  Cable  v.  Alvord,  27  Ohio  St.  666; 
Cox  V.  Scott,  6  Har.  &  J.  (Md.)  884;  Seymour  v.  Haz- 
ard, 1  Johns.  Ch.  1,  noU;  Johnston  v.  Johnston,  25 
How.  Pr.  185, 16  Abb.  Pr.  46, 1  Bobt.  645:  Smedberg 
V.  Mark,  6  Johns.  Ch.  138;  Dick  v.  Swinton,  1  Ves.  ^ 
B.  878;  Stewart  v.  Graham,  10  Ves.  Jr.  818;  Goodman 
V.  Sayers,  6  Madd.  471;  Shearman  v.  Shearman,  a 
Bro.  Ch.  870;  De  Rivaflnoli  v.  Coivettl,  4  Paige,  264« 
SM.Y.Gh.L.ed.429. 

^attirs  of  the  lorO* 

It  is  a  prooess  to  hold  defendant  in  custody  until 
he  shall  give  bail  to  abide  the  decree  of  the  court. 
Gresham  v.  Peterson,  25  Ark.  877;  Cox  v.  Scott,  6 
Har.ft  J.  888;  Cable  ▼.  Alvord, 27 Ohio  St. 666;  SmeO* 
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berg  ▼.  Mark,  •  Johns.  Ch.  188;  Mttohell  ▼.  Bunoh,  t 
Paig«,  617. 

If  the  party  agaioBt  whom  a  final  decree  is  made 
intends  to  remove  beyond  the  Jurisdiction  of  the 
court  before  the  deoree  can  be  enforoed  by  execu- 
tion, the  writ  will  be  granted.  Dunham  v.  Jack- 
flon,  1  Paige,  eS9,  8  N.  Y.  Cb.  L.  ed.  778;  Dean  ▼. 
Smith,  88  Wls.488:  NeviUe  ▼.  NevlUe,  28  How.  Pr. 
800;  Fuller  ▼.  Emerlc,  8  Sandf.  886;  Johnston  ▼• 
Johnston^  85  How.  Pr.  LSI. 

It  will  only  issue  where  the  defendant  is  remoy 
Ing,  or  about  to  remove,  himself  or  his  property,  or 
the  specific  property  to  which  complainant  claims 
title  or  in  which  he  claims  an  Interest.  Oid  Hickory 
Distillinfr  Go.  V.  Bleyer,  74  Qtu  801;  Mitchell  ▼. 
Bunch,  8  Paige,  606. 8  N.  Y.  Ch.  L.  ed.  1060. 

It  is  iaraed  to  prevent  the  debtor  from  removing 
•out  of  the  jurisdiction  of  tlie  court.  Johnson  v. 
dendenin,  6  Oil!  ft  J.  468. 

It  must  appear  that  no  adequate  remedy  is  af- 
forded at  law,  and  the  bill  must  be  verified  by  one 
or  more  of  the  complainants.  An  affidavit  by  an 
agent  or  attorney,  or  by  complainants  themselves, 
that  the  allegations  are  true  to  the  best  of  afBant*s 
knowledge  and  belief,  is  insufficient.  Old  Hickory 
DIstUlin'T  Go.  V.  Bleyer,  tupra;  Orme  v.  McPherson, 
86  Ga.  673;  Hannahan  v.  Nichols,  17  Ga.  78;  Hunter 
▼.  Nelson,  6  Blackf.  263;  MacDonough  v.  Gaynor,  18 
N.  J.  Eq.  849;  Edwards  v.  Massey,  1  Hawks,  8S0; 
Barasay  v.  Joyce,  1  McMull.  Bq.  286. 

A  person  cannot  be  prevented  from  going  beyond 
the  State's  Jurisdiction  by  Injunction.  Bleyer  v. 
Blum,  7U  Ga.  668. 

Inwhat  eases  trOi  itaue. 

It  wfll  Issue  when  the  peculiar  circumstances  of 
the  case  bring  it  within  the  jurisdiction  of  the 
oourt  of  equity  as  in  matters  of  accouot  (Porter  v. 
Spencer,  2  Johtts.  Gh.  169, 1  N.  Y.  Ch.  L.  ed.  833),  or 
divorce  (BushneU  v.  Bushnell,  16  Barb.  400);  or 
where  courts  of  law  and  equity  have  concurrent 
Jurisdiction,  it  will  be  granted  in  aid  of  the  action 
at  law.  Lucas  v.  Hickman,  2 Stew.  (Ala.)  ll:i,  19  Am. 
Doc.  44,  46;  Khodes  v.  Gousias,  6  Rand.  188, 18  Am. 
Dec.  719;  Gibert  v.  Golt,  Uopk.  Gh.  406, 14  Am.  Dec. 
660. 

Where  the  original  bill  was  sustainable,  as  to  the 
Inuing  of  the  writ  of  ne  exeaU  the  court,  having 
gained  jurisdiction,  may  retain  it  generally.  Gaud- 
ier V.  Pettit,  1  Paige,  109;  Rathbone  v.  Warren,  10 
Johns.  606. 

An  action  for  an  account  is  an  equitable  demand 
for  which  It  will  Issue.  MacDonough  v.  Gaynor,  18 
N.  J.  Bq.  280;  Allen  v.  Smith,  16  N.  Y.  418,  419;  Story, 
Bq.  Jur.  H  1470-1478. 

Such  account  must  be  one  having  items  on  one 
side  and  set-off  on  the  other,  and  must  be  a  series 
of  transactions  on  both  sides.  Durant  v.  BInstein 
85  How.  Pr.  241, 6  Robt.  437;  Baker  v.  Biddle,  Bald. 
430;  Bellamy  v.  Hawkins,  16  Fla.  738;  McMartin  v. 
Bingham.  27  Iowa,  237,  1  AnL  Bep.  866;  PhiUipe  v. 
PbiUips,  9  Hare,  47L 

Where  there  are  mutual  accounts  between  the 
pin  In  tiff  and  the  defendant,  or  where  each  has  re- 
ceived and  paid  on  account  of  the  other,  and  the 
legal  remedies  are  Inadequate,  equity  will  exercise 
Jurisdiction.  8  Pom.  Eq.  Jur.  472;  Van  Wyok  v. 
Alliger,6  Barb.  614;  Dickinson  ▼.  Lewis,  84  Ala.  638; 
Avery  v.  Ware,  58  Ala.  475;  Gamer  v.  Rels,  25  Minn. 
475;  Wilson  v.  Mallett,  4  Sandf.  112;  Salter  v.  Ham, 81 
N.  Y.  8:^:  Walker  v.  Cheever,  85  N.  H.  838;  Glonln- 
ger  ▼.  Hazard,  48  Pa.  888;  Passyunk  Bldg.  AssCs 
Appeal,  83  Pa.  441;  Carter  v.  Bailey,  64  Me.  458;  Mc- 
Kinnon  v.  McLean,  2  Dev.  ft  B.  L.  88;  Hay  v.  Mar- 
shall, 3  Humph.  628;  Smith  v.  Marks,  8  Rand.  449; 
Hickman  v.  Stout,  2  Leigh,  6;  Haywood  v.  Hutehins, 
65  N.  a  674:  AUnon  v.  Herring,  9  Sim.  688;  Phillips 
▼.  Phillips,  9  Hare,  471;  Padwick  ▼.  Hunt,  18  Beav. 
975;  Pinker  T.  TayloT«  8  Drew.  188L 
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Under  what  elromiuUmeea, 

It  can  properly  be  issued  only  where  the  debtor 
could  be  touched  by  attachment,  or  on  execution 
fAdams  v.  Whitcomb,  46  V t.  713;  Gleason  v.  Uisby, 
Clarke,  Ch.  651);  and  will  not  lie  where  debt  is  due 
by  an  executor  of  decedent*s  estate  (Brownell  v. 
Akin,  6  Hun,  879),  nor  where  bail  can  be  demand- 
ed.   Rhodes  v.  Cousins,  6  Rand  188L 

There  must  be  a  present  debt  or  duty  or  some  ex- 
isting right  to  relief,  either  at  law  or  in  equity. 
De  RIvaflnoU  v.  Gorsetti,  4  Paige,  864, 8  N.  Y.  Ch.  L. 
ed.  429;  Gresham  v.  Peterson,  25  Ark.  877:  Fredrlcks 
V.  Mayer,  13  How.  Pr.  568, 1  Bosw.  231:  Gleason  v. 
Bisby,  Clarke,  Ch.  661,  7  N.  Y.  Ch.  L.  ed.  197. 

To  entitle  complainant  to  a  writ  of  ne  exeat  he 
must  show  a  demand  actually  due  at  the  time  the 
writ  issues.  Gable  v.  Alvord,  27  Ohio  St.  666;  Palmer 
V.  Van  Doren,  2  Edw.  Ch.  425;  Samuel  v.  Wiley,  50 
N.  H.  358;  Porter  v.  Spencer,  2  Johns.  Ch.  100. 

The  demand  must  be  a  pecuniary  demand.  Cow • 
din  V.  Gram,  8  Bdw.  Ch.  231, 6  N.  Y.  Ch.  L.  ed.  688; 
Graham  v.  Stucken,  4  Blatohf.  60. 

The  debt  must  be  so  far  due  that  payment  or 
performance  can  be  rightfully  demanded.  Hayes 
V.  Willio,  U  Abb.  Pr.  N.  S.  170;  Cox  v.  Scott,  5 
Har.  &  J.  884. 

There  must  be  a  precise  amount  due  not  suable 
at  law  (Brownell  v.  Akin,  6  Hun,  879),  except  in 
cases  of  account  or  of  alimony,  lihodes  v.  Cousins, 
6  Rand.  188, 18  Am.  Deo.  716. 

^0alnst  foreigner* 

It  may  Issue  against  a  foreigner,  or  resident  of  a 
sister  State  (Mitohell  v.  Bunuh,  2  Paige,  617;  Mo- 
Namara  v.  Dwyer,  7  Paige,  230;  Woodward  v. 
Schatzell,  8  Johns.  Ch.  412;  Forrest  v.  Forrest,  2 
Bdm.  Sel.  Cos.  175,  6  How.  Pr.  129, 10  Barb.  50);  and 
even  where  the  subject  of  the  action  is  situated  in 
a  foreign  State.  Barry  v.  Mutual  L.  Ins.  Co.  2 
Thomp.  &  a  17;  De  Klyn  v.  WatJdus,  8  Sandf.  Ch. 
185;  Williams  v.  Fitzhugh,  87  N.  Y.  450;  Parker  v. 
Parker,  12  N.  J.  Eq.  105. 

It  is  not  necessary  that  it  should  appear  he  is 
about  to  d<'part  to  avoid  the  jurisdiction,  if  his  de- 
parture will  defeat  the  suit.  MacDouough  v.  Gay- 
nor, 18  N.  J.  Eq.  250:  Parker  v.  Parlcer,  12  N.  J.  Eq. 
105;  Yule  v.  Yule,  10  N.  J.  Eq.  13S;  Atkinson  v.  Leon- 
ard, 3  Bro.  Ch.  218;  Howoen  v.  Rogers,  1  Yes.  & 
B.  129. 

The  abolition  by  the  Code  of  distinctions  between 
actions  at  law  and  suits  in  equity  does  not  aCTect 
the  operation  of  the  writ.  Burnsldes  v.  Blythe,  11 
a  Men.  6;  Victor  Scale  Co.  v.  SburtlelZ,  81  111.  813; 
Gresham  v.  Peterson,  25  Ark.  877.        « 

ApplieeUUm  for  icrtt. 

The  writ  may  be  applied  for  at  any  stnge  of  the 
proceedings.  Dunham  v.  Jackson,  1  Paige,  629; 
Samuel  v.  Wiley,  60  N.  H.  855. 

No  notice  of  mution  for  the  writ  is  required.  Sam- 
uel V.  Wiley,  SO  N.  H.  355. 

In  view  of  the  settled  policy  of  our  laws  against 
imprisonment  lor  debt,  every  application  for  a  writ 
of  ne  exeat  should  be*  closely  scrutinized,  and 
promptly  rejected  where  the  complaint  Is  not  clear- 
ly within  the  spirit  of  the  law.  Gresham  v.  Peter- 
son, 25  Ark.  880;  Walhice  v.  Duncan,  13  Ga.  41;  Tom- 
linson  V.  Harrison,  8  Yes.  Jr.  83:  Burnsides  v. 
Blythe,  11  B.  Mon.  12;  Russel  v.  Asby,  6  Ves.  Jr.  06. 

The  prayer  need  not  be  inserted  in  the  bilL  Col- 
linson  v. ,  18  Ves.  Jr.  863. 

The  defendant  need  not  be  actually  In  the  State 
where  the  writ  is  applied  for.  Parker  v.  Parker, 
12  N.  J.  Bq.  105;  Gibert  v.  Colt,  1  Hopk.  Ch.  496. 

The  petition  is  not  fatal  because  all  jointly  liable 
are  not  joined.    Fitigerald  v.  Gray,  60  Ind.  254. 

It  must  show  defendant  to  be  guilty  of  fraud  or 
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that  there  Is  a  stroner  preeumptioii  of  fraud.    Hal- 
oolm  ▼.  Andrews,  68  lU.  100. 

Bond  given  by  defendanL 

On  the  hearing  of  a  bill  which  prayed  both  an 
Injunction  and  writ  of  ne  exeatn  an  order  ref ustnic 
the  latter  writ,  provided  the  defendant  would  give 
a  bond,  with  security,  to  make  good  any  Judgment 
found  in  favor  of  the  complainant,  was  error.  Old 
Ulokory  DlstilUng  Co.  v.  Bleyer,  74  GtuSOL 

Tht  affldfvM  iU  fcundation, 

A  positive  affidavit  of  an  existing  debt  Is  the 
foundation  of  the  writ.  Cable  v.  Alvord,  27  Ohio 
St.  666;  De  Garriere  v.  De  Calonne,  4  Yes.  Jr.  677; 
Dawson  v.  Dawson,  7  Ves.  Jr.  178. 

The  petitioner  must  swear  positively  to  the  debt 
or  the  balance  due.  yet  he  need  not  swear  to  a  cer- 
tain amount;  it  Is  sufficient  in  the  affidavit  to  swear 
according  to  his  belief  that  a  certain  sum  is  due. 
Thome  v.  Halsey,  7  Johns.  Oh.  180,  2  N.  Y.  .Ch.  L. 
ed.264. 

The  affidavit  of  the  wife  suing  for  divorce  in  her 
own  name  is  sufficient  foundation  for  its  Issuance. 
Denton  v.  Denton,  1  Johns.  Oh.  364, 441, 1 N.  IT.  Oh. 
L.  ed.  178, 202;  Forrest  v.  Forrest,  supra;  Mattocks  v. 
Tremain,  8  Johns.  Ch.  76, 1 N.  Y.  Oh.  L.  ed.  647;  Bou- 
dcault  V.  Boudcault,  58  How.  Pr.  184,  21  Hun,  486. 

This  doctrine,  however,  has  been  repudiated  In 
England.    Bailey  v.  CadweU,  61  Mich.  230. 

The  affidavit  must  set  out  tbat  defendant  has  dis- 
posed of  or  Is  about  'to  remove  his  property  (Dean 
▼.  Bmfth,  23  Wis.  488;  Fitzgerald  v.  Oray,  60  Ind.  264); 
and  that  the  property  is  not  exempt  from  execu- 
tion.   Jones  V.  Kennicott,  88  111.  484. 

It  must  show  that  defendant  Is  about  to  leave 
the  State  (Gresham  v.  Peterson,  26  Ark.  877;  House- 
worth  V.  Hendrickson,  27  N.  J.  Bq.  00;  Yule  v. 
Yule,  10  N.  J.  Eq.  188);  and  Is  sufficient  if  it  is  posi- 
tive as  to  defendant's  Intention  to  leave,  although 
upon  information  and  belief  only.  Moore  v.  Glea- 
ton,  23  Ga.  142. 

But  mere  apprehension  that  defendant  Is  about 
to  leave  the  State  will  not  warrant  its  issuanoe. 
Bhodes  v.  Cousins,  6  Band.  188;  Williams  v. Williams, 
8  N.  J  Eq.  180. 

Where  the  affidavit  refers  to  the  facts  set  out  in 
the  petition,  it  is  sufficient  without  repeating  them. 
Clayton  v.  Mitchell,  1  DeL  Ch.  82.  See  generally 
Woodward  v.  ScbatzeU,  8  Johns.  Ch.  412;  Glbert  v. 
Colt,  1  Hopk.  Ch.  496:  Dunham  v.  Jackson,  1  Paige, 
620;  Mitchell  v.  Bunch,  2  Paige,  617;  McNamara  ▼. 
Dwyer,  7  Paige,  289. 

I8manee  cmd  aervfce  of  wrtL 

The  writ  of  ne  exeat  Is  not  Issuable  in  Michigan 
by  a  circuit  court  commissioner  or  injunction  mas- 
ter as  a  matter  of  interlocutory  chancery  practice 
as  in  divorce  suit.    Bailey  v.  Cadwell,  61  Mich.  217. 

It  can  in  no  case  be  allowed  except  by  the  Judge 
himself.    Bailey  v.  Cadwell,  supra. 

A  writ  signed  by  the  Judge  in  chambers,  but  not 
signed  nor  sealed  by  the  clerk,  is  void.  Bonesteel  v. 
BonesteeK  28  Wis.  246. 

So  it  is  void  if  served  on  Sunday.  Jewett  y.  Bow- 
man, 27  N.  J.  Eq.  275. 

The  Act  to  abolish  imprisonment  for  debt  has 
not  deprived  the  court  of  chancery  of  the  power  to 
Issue  the  writ  of  ne  exeat  in  oases  of  equitable  cog- 
nizance. Brown  v.  B  aff ,  6  Paige,  236, 8  N.  Y.  Ch.  L. 
ed.  600;  Neville  v.  Neville,  22  How.  Pr.  608;  Mo- 
Namara  v.  Dwyer,  7  Paige,  241. 

The  court  in  making  the  wilt  wUl  exerdse  a 
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sound  discretion  under  the  special  clroumstancG» 
of  the  case  so  as  to  prevent  oppression  and  extor- 
tion. Denton  v.  Denton,  1  Johns.  Ch.  441, 1  N.  Y» 
Ch.L.ed.20B. 

The  court  determines  the  amount  In  which  th» 
defendant  shall  be  held  to  ball:  and  the  sheriff 
must  take  a  bond  in  the  amount  directed,  as  the 
penal  sum.  Glbert  ▼.  Colt,  Hopk.  Ch.  496,  2  N.  Y. 
Ch.  L.  ed.  mo. 

It  cannot  issue  against  a  female  In  an  action 
founded  on  contract.  Adams  v.  Whitcomb,  46  Vt. 
706. 

On  an  ordinary  Judgment  creditors*  bill  wbere- 
an  answer  denies  property  and  no  proof  is  had  to- 
show  any,  ne  esceat  cannot  be  had.  Palmer  v.  Van 
Doren,  2  Edw.  Ch.  426, 6  N.  Y.  Ch.  L.  ed.  454. 

• 

Discharge  of  lortt. 

It  Is  a  matter  of  course  to  discharge  the  writ,  up* 
on  the  party's  gi\ing  security  to  answer  the  com- 
plainant*s  bill,  where  a  discovery  Is  necessary,  and 
to  abide  such  order  and  decree  as  may  be  made  in. 
the  cause,  and  to  render  himself  amenable  to  the 
process  of  the  court,  which  may  be  issued  to  en* 
force  the  performance  of  the  decree.  Mitchell  v» 
Bunch,  2  Paige.  617. 22  Am.  Dec.  675;  Glbert  v.  Colt,  1 
Hopk.Ch.  406;  Bussel  y.  Asby,  6  Yes.  Jr.  96;  Atkinson 
y.  Leonard,  8  Bro.  Ch.  218;  McNamara  y.  Dwyer,  T 
Paige,  230,  4  N.  Y.  Ch.  L.  ed.  180:  Gleason  v.  Bisby,l 
Clarke,  Ch.  656.  See  Haberstro  v.  Bedford,  43  Hun* 
204. 

Defendant  may  be  relieved  from  the  restraint  by- 
giving  a  bond  in  double  the  value  of  the  claim,  un- 
der the  Georgia  Code,  6  8228,  but  the  court  cannot 
impose  on  him  conditions  as  the  ground  for  relief. 
Bleyer  v.  Blum,  TOGa.  668. 

It  will  not  be  discharged  on  a  counter  affidavit  of 
defendant  denjring  his  intention  to  depart.  House* 
worth  y.  Hendrickson.  27  N.  J.  Bq.  60. 

Nor  where  such  affidavits  fail  to  rebut  the  pre- 
sumption of  defendant's  bad  faith.  Myer  v.  Myer» 
26  N.  J.  Eq.  28. 

Although  the  writ  be  dissolved  the  court  may 
nevertheless  require  security  to  abide  the  decree* 
MacDonough  v.  Gaynor,  18  N.  J.  Eq.  249. 

Giving  the  usual  security  to  the  sheriff  upon  % 
ne  exettt  does  not  preclude  defendant  from  apply- 
ing for  a  discharge  of  the  writ,  and  that  the  bond 
be  given  up  and  canceled.  Jesup  y.  Hill,  7  Paige, 
06, 4 N.  Y.  Ch.  L.  ed.  70;  Allen  v.  Hyde,  2'Abb.  N. 
C.20a 

But  where  defendant  for  his  own  convenience 
applies  and  gives  the  usual  bond  without  reserving 
the  right  to  apply  to  cancel  it,  his  right  to  raise  the 
question  as  to  the  propriety  of  holding  him  to  bait 
will  be  deemed  waived.  Jesup  v.  Hill,  7  Paige,  96i» 
4  N.  Y.  Ch.  L.  ed.  70. 

On  motion  to  discharge  the  writ  iti«<  open  to  de- 
fendant by  affidavit  to  deny  the  allegations  on 
which  it  was  granted.  Oowdln  v.  Cram,  3  Edw.  Ch. 
281,  6  N.  Y.  Ch.  L.  ed.  688,  1  Van  Sautv.  174,  416, 1 
Barb.  Ch.  Pr.  656. 

Amotion  to  set  aside  the  writ  lies  where  any  of 
the  essential  formalities  are  wanting,  but  objection 
must  be  raised  at  the  earliest  opportunity.  Harris 
V.  Hardy,  8  HIU,  803;  MUler  v.  Miller.  1 N.  J.  Eq.  886. 

Where  there  is  an  adequate  remedy  at  law,  th» 
writ  will  be  dissolved.  Hawthorn  v.  Kelly,  80  Ga. 
066. 

A  defect  or  informality  cannot  be  availed  of  by 
either  of  the  obligors  to  defeat  an  action  upon  the 
bond.  Hazard  v.  Griswold,  21  Fed.  Bep.  181;  Pea« 
tlon  of  GriBWold,  18  B.  LI2K. 
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V. 

Albert  O.  DURLAND  ei  al. 

(......Ind. ) 

!•  The  Tiolattoa  b^  the  insured  of  war> 
rftnties  or  ezcepttona  to  the  insurer's  lia- 
bility wbloh  are  contained  In  the  policy  need  not 
be  negatived  In  the  complaint  In  a  eulc  on  a  ma- 
rine insurance  policy.  If  the  loss  Is  within  a  war- 
ranty or  an  exception,  it  is  a  matter  of  defense  to 
^  set  up  afBrmatively  by  defendants 

8*  Where  the  insurer  of  »  vessel  as- 
sumes b^  express  covenant  all  risk  of 

damages  thereto  by  fires,  with  the  one  exception 
of  those  caused  by  explosion  of  boilers,  a  subse- 
quent (dause  In  the  policy  In  which  the  insured 
warrants  in  general  terms  that  the  insurer  shall 
be  free  from  any  claims  for  loss  or  damage  occa- 
Bloned,  Inter  alia,  *^  by  the  collapsing  of  flues"  will 
not  rdlev^  the  Insurer  from  liability  for  loss  by 
fire  occasioned  by  the  collapsing  of  a  flue. 

S.  Where  the  defendant  in  a  salt  on  an 
insorance  policy  sets  up  a  special  de- 

ftmnn,  and  oifers  evidenoe  to  support  it  after 
plaintiff  has  shown  his  loss  and  the  cause  that  oc- 
casioned It  and  rested,  plaintiff  may  rebut  by 
offering  afllrmatlve  evidenoe  to  meet  that  intro- 
duced In  support  of  the  speoial  defense. 

(BCaroh  1,  IBOO.) 

APPEAL  by  defendants  from  a  Judraent 
of  tbe  Superior  Court  for  Vanderburgh 
County  in  favor  of  plaintiffs  in  an  action  upon 
a  policy  of  marioe  insurance  issueil  on  the 
steamer  La  Mascotte,  which  was  wholly  de- 
stroyed by  fire  during  the  life  of  tbe  policy. 
AJflrmed, 

Tbe  case  sufficiently  appears  in  the  opinion. 

Messrt.  I^flehart  A  Taylor  and  T.  D. 
Lincoln,  for  appellants: 

The  warranty  is  in  this  case  restrictive,  and 
the  plain tiJQf  must  aver  and  show  that  his  loss 
is  free  from  it  He  must  therefore  allege  and 
prove  that  the  loss  by  fire  was  not  caused  by 
the  bursting  of  the  boiler  or  tbe  collapsing  of  a 
flue,  or  be  has  shown  no  loss  within  the  terms 
of  the  policy. 

Craig  v.  U.  8,  Ins.  Co,  Pet.  C.  0.  410;  Mur- 
gatroyd  v.  Craicford,  2  Yates,  429;  Cory  v. 
Burr,  L.  li  8  App.  Cas.  893;  Poxcell  v.  Hyde, 
6  El.  &  Bl.  610;  Kleinwort  v.  Shepard,  1  El.  & 
El.  458;  NdUon  v.  Commercial  Mut,  Ins.  Co, 
8  Duer,  462:  Cossman  v.  West,  L.  R.  13  App. 
Cas.  180;  Marey  v.  Merchants  Mut  Ins,  Co,  19 
La.  Ann.  891. 

Warranties  of  this  character  in  policies  of  in- 
surance are  to  be  fully  complied  with,  and  will 
be  fairly  construed. 

Phctnix  Ins.  Co,  ▼.  Benton,  87  Ind.  186; 
KicoU  v.  Am,  Ins.  Go.  3  Wood.  &  M.  526;  Bur- 
Titt  V.  Saratoga  Co.  M.  Ins.  Co.  5  Hill,  198; 
Trench  v.  Chenango  Co.  M,  Ins.  Co.  7  Hill,  124; 
Angell,  F.  and  L.  Ins.  %  142;  OUndale  Woolen 
Mfg.  Co.  v.  Protection  Ins.  Co.  21  Conn.  19,31; 
Witherell  v.  Mains  Ins.  Co.  49  Me.  200;  State 
Mut.  F.  Ins,  Co.  V.  Arthur,  80  Pa.  880;  Lyeom- 
imgF.  Ins.  Co.  v.  MitcheU,  48  Pa.  867. 

Where  n  warranty  can  be  called  a  condition 
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it  is  undoubtedly  a  condition  precedent,  and  if 
is  put  in  issue  by  the  general  denial. 

Craig  v.  U,  a.  Ins.  Co.  supra;  Murgatroyd 
V.  Crawford,  2  Yates,  428;  J^tate  M.  F,  Ins.  Oo,^ 
v.  Arthur,  supra;  IJomeIn».  Co.  of  N.  T.  t. 
Duke,  48  Ind.  420;  Phanix  Ins.  Co.  v.  BmUm. 
87  Ind.  187. 

A  warranty  is  to  be  construed  fairly,  like  any 
other  contract,  and  its  proper  and  legitimate 
effect  given  to  it. 

Wood,  P.  Ins.  pp.  127,  128;  Angell,  P.  and 
L.  Ins.  ^§  141, 142;  C^NeU  v.  Buffalo  F.  Ins. 
Go.  8  N.  Y.  122;  Wineland  v.  Security  Ins.  Go. 
53  Md.  284;  Foot  v.  ./Etna  L.  Ins.  Co.  61 N.  Y. 
'575;  Dunght  ▼.  Oetmania  L,  Ins.  Co.  4  Cent. 
Rep.  629,  108  N.  Y.  846;  Home  Ins.  Co.  of  N. 
7.  V.  Duke,  48  Ind.  420;  Phwiix  Ins.  Co.  v. 
Benton,  87  Ind.  187. 

The  consequences  are  generally  so  terrific 
where  the  boilers  burst  and  permit  the  fire  to 
escape  and  destroy  the  boat  Uiat  the  courts  are 
not  inclined  to  restrict  the  operation  of  clauses 
of  the  kind,  and  especially  where  they  are  war- 
ranties of  the  assured,  ana  conditions  precedent 
to  his  recovery. 

TJnited  Life,  F,  AM.  Ins.  Co.y,  Foots,  22 Ohio 
St.  840;  St.  John  v.  Am,  Mut,  F.  A  M.  Ins, 
Co.  1  Duer,  379,  11  N.  Y.  528;  Strong  v.  Sun 
Mut.  Ins.  Co.  81  N.  Y.  108;  Marey  v.  Mer- 
chants Mut.  Ins.  Co,  19  La.  Ann.  891;  Hayward 
V.  Liverpool  A  L.  F,  Ins,  Co.  7  Bosw.  889; 
Montgomery  v.  Firemen's  Ins,  Co,  16  B.  Mon. 
442;  Neilson  v.  Commercial  Mut,  Ins,  Co,  ft 
Duer,  461;  Roe  v.  Columbus  Ins.  Co,  17  Mo. 
804;  Tanneret  y.  Merchants  Mut.  Ins.  Co.  84 
La.  Ann.  249;  Stanley  y.  Western  Ins.  Co.  L. 
R.  8  Exch.  78. 

The  insurer  undertakes,  for  a  comparatively 
small  premium,  to  guarantee  the  insured  against 
loss  or  damage,  upon  tbe  exact  terms  and  con- 
ditions agreed  on,  and  upon  no  other.  The 
party  called  upon  to  pay  in  case  of  loss  may 
therefore  justly  insist  upon  tbe  fulfillment  of 
these  terms;  and  if  tbe  plaintiffs  can  now  bring 
themselves  fairly  within  the  conditions  of  the 
policy,  as  they  insist  they  can,  they  are  entitled 
to  recover  for  the  loss;  but  if  they  cannot,  theu 
they  must  admit  they  cannot  recover,  however 
wefl-meaDin^  and  upright,  and  however  con- 
fident in  tbeir  view  of  the  terms  and  conditions 
of  the  policy. 

Olendale  Woolen  Mfg.  Go.  v.  Protection  Ins. 
Co.  21  Conn.  31;  Little  v.  Eureka  F.  db  M. 
Ins.  O.  88  Ohio  St.  U7. 

The  warranty  which  freed  the  defendant 
from  damage  of  every  character  resulting  from 
the  collapse  of  the  flue  was  as  much  a  part  of 
the  policy  as  any  other  part  of  it,  and  restricted 
and  limited  the  risks  and  perils  assumed  there- 
in. There  was  no  room  for  the  rule  that  it 
should  be  construed  most  strongly  against  the 
insurer. 

Foot  y.  .^na  Ins.  Co.  61 N.  Y.  575;  Dvight 
y.  Oermania  L.  Ins.  Co.  4  Cent.  Rep.  529,  103 
N.  Y.  847;  Share  y.  Wilson,  9  Clark  &  F.  565; 
Wineland  y.  Security  Ins.  Co.  68  Md.  284: 
Olendale  Woolen  Mfg,  Co,  y.  Protection  Ins,  Co, 
21  Conn.  81. 

Courts  of  last  resort  do  not  permit  a  palpable 
abuse  of  the  order  and  practice  of  the  trial 
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courts  evidently  resorted  to  for  the  purpose  of 
obtainiug  an  unfair  advantage  of  the  opposite 
party. 

Port  of  Clinton  R.  (h.  v.  Cleoeland  db  T.  R, 
Co.  13  Ohio  St.  644. 

But  for  abuse  of  discretion,  courts  of  last 
resort  give  full  remedy. 

Buskirk.  Pr.  pp.  847,  848;!  1  Works.  Pr. 
§884. 

The  court  permitted  the  plaintiff,  against  the 
objection  of  the  defendant,  to  offer  expert  tes- 
timony to  show  that  the  explosion  of  the  flue, 
under  the  circumstances,  was  not  the  explosion 
of  the  boiler.  This  testimony  was  not  admissi- 
ble. 

Rogers,  Expert  Test.;  TFina/wv.  ifdw  York 
-&  E.  R.  Co.  62  U.  S.  21  How.  88  (16  L.  ed.  68); 
Whttaker  r.  Parker,  42  Iowa,  587;  MeFadden 
▼.  Murdock,  15  Week.  Rep.  1079. 

Messri,  G«  V.  Bfensies,  Alexander 
Gilchrist  and  C«  A.  DeBroler*  for  ap- 
pellees: 

It  is  neither  necessary  nor  proper  for  a  plain- 
tiff in  his  complaint  to  negative  in  express  terms 
the  breach  of  a  warranty  by  the  plaintiff. 

Rev.  Stat.  §  870;  May,  Ins.  §  156;  1  Phillips, 
Ins.  p.  484;  Phoenix  Ins,  Co,  y.  Benton,  87  Ind. 
186;  Continental  L,  Ins,  Co,  y,  Kessler,B4  Ind. 
615;  Iglehart,  Pr.  and  PI.  p.  638;  1  Estee,  Pr. 
and  PI.  438;  Nat.  Ben.  Asso.  y,  Qrauman,  5 
West.  Rep.  848, 107  Ind.  288;  Northwestern  M. 
L.  Ins.  Co.  V.  Hazelett,  2  West  Rep.  690,  105 
Ind.  212;  Piedmont  A  A,  Ins.  Co.  v.  Ehoing,  92 
U.  8.  877  (23  L.  ed.  610). 

The  complaint  need  not  ne&rative  prohibited 
acts,  or  that  plaintiff  is  within  the  excepted 
risks 

May,  Ins.  §  697;  Wood.  P.  Ins.  pp.  824, 826; 
Lounsbury  v.  Protection  Ins,  Co,  8  Conn.  459; 
Cornell  y.  LeRay,  9  Wend.  163;  Hunt  v.  Hud- 
son River  Ins,  Co.  2  Duer,  481;  7}i'oyF,  Ins.  Co, 
▼.  Carpenter,  4  Wis.  20. 

The  extent  of  the  insurance  against  fires  is 
specially  defined,  "except  when  caused  by  ex- 
plosion of  boiler."  This  is  equivalent  to  say- 
ing: ''We  insure  against  all  fires  except  when 
caused  by  explosion  of  boiler."  If  there  be 
many  things  of  the  same  class  or  kind,  the  ex- 
pression of  one  or  more  of  them  implies  the 
oxclusion  of  all  not  expressed. 

2  Parsons,  Cont.  515,  516;  Chitty,  Cont.  90; 
Bacon,  Abr.;  2  Rolle,  Abr.  409;  Rich  v.  Lord, 
18  Pick.  825;  Holmes  v.  Hubbard,  00  N.  Y. 
183;  Lyman  v.  Clark,  9  Mass.  235;  Mclntyre 
y.  Williamson,  1  Edw.  Ch.  34;  Weed  Sewitig 
Mach.  Co.  y.  Wine/tell,  5  West.  Rep.  824,  107 
Ind.  260;  Bums  v.  Singer  Mfg.  Co,  87  Ind. 
54';  NorUtwestem  Mui.  L.Ins.  Oo.y,  Hazelett, 
2  West.  Rep.  690,  105  Ind.  216. 

In  the  case  at  bar  the  liability  of  the  insurer 
for  fires  is  made  the  subject  of  a  single  clause, 
complete  in  itself  and  relating  to  fire  alone. 
It  cannot  be  held  that  the  general  provisions  in 
another  part  of  the  policy,  reiatins  generally 
to  a  number  of  risks,  can  apply  to  fire. 

Pennsylvania  Mut,  L,  Ins.  Co.  v.  Wiler^  100 
Ind.  92;  Boatman's  F,  d  M.  Ins.  Co,  y,  Parker, 
23  Ohio  St.  85;  Commercial  Ins,  Co.  y,  Robin- 
son, 64  m.  265;  Herrman  v.  Merchants  Ins.  Co. 
81  N.  Y.  184;  Buchanan  v.  Exchange  F,  Ins. 
Co.  61  N.  Y.  26;  Bowman  y.  Pacific  Ins,  Co, 
27  Mo.  152.  See  also  Western  Iihs.  Co,  y.  Orop- 
per,  82  Pa.  85L 
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If  it  is  to  be  held  that  fire,  as  one  of  the  con- 
sequences of  a  collapse  of  the  flue,  is  to  be  ex- 
cepted from  the  risk,  then  the  two  provisions 
would  be  necessarily  repugnant  to  each  other; 
and  if  there  are  two  repugnant  clauses  in  a 
policy,  the  one  most  favorable  to  the  insured 
IS  controlling. 

Whitmarsh  v.  Conway  F,  Ins,  Cb.  16  Gray, 
859;  Citizens  Ins,  Co,  y,  Mcfjaughlin,  68  Pa, 
485;  Niagara  F,  Ins,  Co,  v.  DeOraff, 12  Mich. 
124;  Steinbach  y.  La  Fayette  F.  Ins.  Co,  54 
N.  Y.  90;  Bamum  v.  Merchants  F,  Ins.  Co, 
97  N.  Y.  188;  Harper  ▼.  Albany  Mut,  Ins.  Co, 
17  N.  Y.  194;  AUm  v.  St,  Louis  Ins,  Co,  85 
N.  Y.  473. 

See  also,  as  to  construction  of  this  policir, 
Paul  y.  Travelers  Ins,  Co,  3  L.  R.  A.  443, 
112  N.  Y.  472;  Clapp  v.  Massachusetts  Ben. 
Asso,  6  New  Eng.Rep.  103,  146  Mass.  519. 

If  an  insurance  company  does  not  mean  to 
take  all  the  risks  of  the  perils  insured  against, 
it  should  declare  its  intention  in  language 
which  does  not  admit  of  controversy. 

Phanix  Ins,  Co.  v.  Slaughter,  79  U.  8.  12 
Wall.  404  (20  L.  ed.  444). 

Of  two  possible  constructions  of  the  appli- 
cation the  one  most  favorable  to  the  assured  is 
to  be  preferred. 

Pennsylvania  Mut,  L,  Ins,  Co.  v.  Wiler,  100 
Ind.  98;  Northwestern  Mut.  L.  Ins.  Co,  y,  Hazo- 
Utt,  2  West.  Rep.  690,  105  Ind.  212. 

Especially  is  this  the  case  as  to  aU  excei>- 
tions  and  reservations  in  the  policv. 

Orient  Mut.  Ins,  Co.  y.  Wright,  68  TJ.  8. 1 
Wall.  456  (17  L.  ed.  505). 

This  construction  obtains  equally  in  case  of 
a  policy  of  marine  insurance  as  of  anv  other. 

Allen  V.  St.  Louis  Ins.  Co.  85  N.  Y.  473; 
Palmer  v.  Warren  Ins.  Co,  1  Story,  300. 

Whether  the  warranty  that  the  insurer  is  to 
be  free  from  loss  on  account  of  the  collapse  of 
a  flue  Ib  taken  as  a  warranty,  or  as  a  limitation 
of  the  risk,  the  burden  was  upon  the  defend- 
ant to  establish  the  breach,  or  that  the  loss 
came  within  the  limitation. 

John  Hancock  Mut.  L.  Ins.  Co.  y,  Daly,  65 
Ind.  6;  Northwestern  Mvt,  L.  Ins.  Co.  v.  Haze- 
lett, 2  West.  liep.  690,  105  Ind.  212;  Nat.  Ren, 
Asso,  V.  Grauman,  5  West.  Rep.  848, 107  Ind. 
28S;  Bittingery,  Providence  Washington  Ins. 
Co.  24  Fed.  Rep.  549;  Guy  v.  Citizens  Mut. 
Ins.  Co,  30  Fed.  Rep.  695;  Union  Ins,  Co,  ▼. 
Smith,  124  U.  8.  405  (81  L.  ed.  497). 

Berkshire*  J,,  delivered  the  opinion  of 
the  court: 

This  was  an  aclion  upon  a  marine  insurance 
policy.  There  was  a  trial  below  and  a  judg- 
ment rendered  fofthe  appellees. 

Tbe  appellants  assign  two  errors  in  this 
court:  1.  The  court  erred  in  overruling  the 
demurrer  to  the  complaint.  2.  The  court 
erred  in  overruling  the  motion  for  a  new 
trial. 

We  find  no  objection  to  the  complaint.  By 
the  terms  of  the  policy  the  appellants  were 
liable  for  any  loss  occasioned  to  the  steamer 
by  fire,  except  when  caused  by  explosion  of 
boiler,  and  except  as  limited  by  certain  war- 
ranties contained  In  the  policy. 

The  complaint  alleges  that  tbe  loss  was 
caused  by  fire  which  was  not  caused  by  the 
explosion  of  any  boiler,  and  alleges  generallj 
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that  the  appellees  had  performed  all  the  condi- 
tions of  the  contract  on  their  part 

Appellants  contend  that  the  complaint  is  bad 
because  it  fails  to  allege  in  specific  terms  that 
the  loss  did  not  occur  because  of  the  breach  of 
«K>me  one  or  more  of  the  warranties  contained 
in  the  policy. 

Among  other  things  covered  by  the  war- 
ranties of  the  appellees  is  loss  occasioned  by 
the  bursting  of  boilers,  by  the  collapsing  of 
flues.  Perhaps  we  would  better  set  out  this 
portion  of  the  policy,  so  far  as  material  to  the 
question  under  consideration: 

"Warranted  by  the  assured  that  this  Com- 
pany shall  be  free  from  all  claims  for  loss  or 
oamage  arising  from  or  caused  by  theft,  bar- 
ratry, robbery,  civil  commotion,  war  or  piracy, 
or  during  any  time  said  vessel  shall  be  seized 
and  taken  possession  of  or  detained  by  any  act 
of  the  United  States  Government,  or  other 
legally  excluded  causes,  by  damage  that  may 
be  done  by  the  vessel  hereby  insured  to  any 
other  vessel  or  property,  from  any  loss  or  dam- 
age occasioned  by  said  vessel  being  improperly 
laden,  by  the  bursting  of  boilers,  by  the  col- 
lapsing of  flues,  by  the  explosion  of  gunpow- 
der, by  the  derangement  or  breaking  of  the 
«ngine  or  machiner]^,  or  from  consequences  of 
any  character  resulting  from  either  of  the  fore- 
going exceptions,  unless  the  same  be  caused  by 
unavoidable  external  violence." 

We  have  the  following  Statute  (§  870,  Rev. 
Stat.  18S1):  "In  pleading  the  performance  of 
a  condition  precedent  in  a  contract,  it  shall  be 
aufficient  to  allege  generally  that  the  party 

Serformed  all  the  conditions  of  the  contract  on 
is  part.  If  the  allegation  be  denied,  the  facts 
showing  a  performance  must  be  proved  on  the 
trial." 

If  the  clauses,  "by  the  bursting  of  boilers,  by 
the  collapsing  of  flues,"  are  conditions  prece- 
dent, then  the  foregoing  Statute  rendered  it 
unnecessary  for  the  appellees  to  allege  in  their 
complaint  speciflcaUy  the  performance  of  those 
conditions.  Fairbanks  v.  Meyen,  98  Ind.  92; 
Purdue  v.  Noffsinffer,  16  Ind.  886. 

This  Statute  applies  to  insurance  policies  the 
aame  as  other  contracts.  Continental  L,  Ins, 
Go.  V.  Keasler,  84  Ind.  815;  Amei-ican  Ins. 
Co.  V.  Leonard,  80  Ind.  272;  Home  Ins.  Co. 
of  JV.  Y.  V.  Ihtke,  43  Ind.  418;  Flianix  Ins. 
Co.  V.  Piekel  119  Ind.  155. 

If  they  amount  to  warranties,  or  are  excep- 
tions (and  they  are  given  both  names  by  the 
appellants),  it  was  not  necessary  that  their  vio- 
lation be  negatived  in  the  complaint.  It  is  not 
required  of  the  plaintiff  in  an  action  on  an  in- 
surance policy,  that  he  in  his  complaint  neg- 
ative warranties  and  exceptions  stated  in  the 
policy.  If  the  loss  is  within  a  warranty  or  ex- 
ception, it  is  matter  of  defense  which  must  be 
pleaded  affirmatively  by  the  defendant.  Nat. 
Ben.  Asso.  v.  Orauman,  6  West.  Rep.  848, 
107  Ind.  288;  Piedmont  A  A.  Ins.  Co.  v. 
Bwing,  92  U.  S.  877  (23  L.  ed.  610);  John  Edn- 
toek  Mut.  L.  Ins.  Co.  v.  Daly,  65  Ind.  6;  Iforih- 
ioestem  Mut.  L.  Ins.  Co.  v.  ffazelett,  2  West. 
Rep.  690,  105  Ind.  212;  Phoenix  Ins.  Co.  y. 
Piekd,  sufyra;  May,  Ins.  §  188. 

In  commg  to  a  conclusion  upon  many  of  the 
questions  involved,  it  becomes  necessary  that 
we  construe  the  policy.  By  its  terms  and  con- 
ditions the  appellants  assumed  in  express  terms 
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all  unavoidable  dangers  of  the  waters  which 
the  vessel  was  to  navigate,  and  of  flres,  with 
one  stipulated  exception,  which  was  exemp- 
tion from  flres  caused  by  the  explosion  of 
boilers.  Further  on  in  the  instrument  the  ap- 
pellees obli^ted  themselves  in  general  terms  m 
thenatureoi  warranties,  which  it  is  claimed  mod- 
ified the  express  covenants  of  the  appellants. 

The  covenant  of  the  appellants  being  an  ex- 
press covenant  against  loss  occasioned  b^  fire, 
except  as  therein  limited,  the  question  is  pre- 
sented: Did  not  the  appellants  thereby  be- 
come bound  to  the  appellees  for  ail  losses 
caused  by  fire  while  they  were  running  and 
operating  the  said  steamer  upon  said  waters, 
except  flres  caused  bv  the  explosion  of  boilers? 
We  arc  inclined  to  the  opinion  that  the  appel- 
lants were  so  bound.  The  covenants  of  the 
warranty  were  general  in  their  character,  while 
the  covenants  of  the  appellants,  and  especially 
as  to  loss  occasioned  by  Are,  were  express  and 
specific. 

And  again,  the  warranties  are  covenants  on 
the  part  of  the  appellees  and  form  no  part  of 
the  covenants  of  the  appellants.  The  most  that 
can  be  claimed  for  them  is  that,  for  any  loss 
coming  within  their  terms,  thev  operate  to  re- 
lease and  discharge  the  appellants  from  the 
responsibility  to  which  its  covenants  bound  it. 

Policies  of  insurance,  like  other  contracts, 
are  to  be  reasonably  construed.  The  contract 
of  insurance  should  be  liberally  construed  to 
effectuate  its  purpose.  The  language  of  the 
policy  and  of  the  interrogatories  and  provis- 
ions of  the  application  is  carefully  and  aeliber- 
ately  pre-arranged  by  the  insurer;  in  its  prepa- 
ration the  insured  has  no  part.  Whatever 
there  may  be  in  the  language  so  prepared  by 
the  insurer  which  has  any  tendency  to  defeat 
the  main  purpose  of  the  contract  should  be 
strictly  construed  against  the  insurer.  If  there 
be  any  ambiguity  in  an  interrogatory  pro- 
pounded to  the  applicant,  or  it  be  capable  of 
more  than  one  answer,  it  should  be  construed 
most  strongly  against  the  insurer  and  most 
favorably  to  the  insured,  in  whose  favor  all 
doubt  should  be  resolved.  PJianix  Ins.  Co.  v. 
Pickel,  supra;  Pennsylvania  Mut.  L,  Ins.  Co.  v. 
Wiler,  100  Ind.  92;  Boatman's  F.  d  M.  Ins. 
Co.  V.  Parker,  23  Ohio  St.  85. 

We  quote  the  following,  which  seems  to  be 
In  point,  from  Wood  on  Fire  Insurance,  p.  259: 
'*The  court  further  laid  down  the  rule  that  it 
is  the  duty  of  an  insurance  company  seeking  to 
limit  the  operation  of  its  contract  of  insurance 
by  special  provisions  or  exceptions,  to  make 
such  limitations  in  clear  terms,  and  not  leave 
the  insured  in  a  condition  to  be  misled.  The 
insured  may  reasonably  be  held  entitled  to  rely 
on  a  construction  favorable  to  himself,  where 
the  terms  will  rationally  permit  it." 

It  is  also  a  well-settled  rule  or  canon  of  con- 
struction applicable  to  all  contracts,  that  such 
construction  will  be  applied  as  will  give  force 
and  effect  to  all  parts  of  the  contract,  if  it  can 
be  done  without  doin^  violence  to  tbe  language 
employed  and  the  evident  intention  of  tbe  par- 
ties; and  especially  will  this  be  done  if  such  a 
construction  will  carry  into  effect  the  evident 
intention  of  the  parti^. 

When  appellants  undertook  to  stipulate,  and 
did  stipulate  in  that  part  of  the  policy  in  ques- 
tion to  which  the  appellees  could  only  look  for 
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B  recovery  in  case  of  loss,  as  to  tbe  limitatioo 
which  siiould  relieve  the  appellants  from  re- 
gf  onsitiility  in  case  of  loss  by  fire,  it  is  fflir  to 
prcptitne  that  they  intended  thereby  to  fix  the 
exact  nnd  entire  linUlity  of  the  appellants;  if 
not,  the  inquiry  arises/ Why  were  not  all  of 
the  limitations  and  exceptions  then  stated? 
Why  were  further  modifications  left  to  the 
wnirsnties  exacted?  We  can  imagine  no  suf- 
fleieiil  reasoD,  and  are  of  the  opinion,  as  stated 
in  the  language  quoted  from  Wood,  supra, 
that  the  ap|3ellees  "may  reasonably  be  held  en- 
titled 10  rely  on  a  construction  favorable  to 
biinself  (themselves)  where  the  terms  will  ra- 
tionally permit  ii." 

The  evident  intention  of  tbe  parties  was  that 
the  appellants  should  be  bound  for  all  losses 
occasioned  by  fire,  except  from  explosion  of 
boilers,  while  the  steamer  was  under  tbe  con- 
trol ot  the  appellees  and  being  navigated  upon 
the  waters  named  in  the  policy.  At  least,  it  is 
our  opinion  that  the  appellees  were  entitled  to 
80  understand  and  construe  the  policy,  and 
thht  the  warranties  relied  upon  referred  to 
other  casualties  than  loss  by  fire. 

The  bursting  ot  a  boiler  and  the  explosion 
of  a  boiler  are  one  and  the  same  thing;  there- 
fore that  part  of  tbe  warranty  quoted  which  re- 
feis  to  the  bursting  of  a  boiler  is  immaterial. 
But  the  collapsing  of  a  flue  is  not  the  explosion 
or  the  bursting  of  a  boiler.  The  flue  is  inside 
of  and  forms  a  part  of  the  boiler,  if  a  flue 
boiler,  but  it  is  not  the  boiler  proper,  and  may 
C()lla].se  and  the  boiler  proper  remain  intact. 
But  the  collapsing  of  a  flue  is  not  the  explosion 
of  a  flue.  Webster  defines  ''collapse  thus: 
'*To  fall  together  suddenly,  as  the  two  sides  of  a 
hollow  vesi»el;  to  close  by  falling  or  shrinking 
to)?eiher;  to  shrink  up,  as  a  tube  in  a  steam 
boiler  collapses."  He  defines  "explosion"  as 
follows:  "The  act  of  exploding;  bursting  with 
a  loud  noise  or  detonating  sound;  a  sudden  in- 
flaming with  force  and  a  loud  report,  as  the 
explosion  of  gunpowder."  "The  shattering 
of  a  boiler  by  a  sudden  and  immense  pressure 
in  distinction  from  rupture." 

The  Century  Dictionary,  a  recent  and  valu- 
able lexicon  of  the  English  language,  deflnes 
"collapse"  thus:  "To  fall  together  or  into  an 
irregular  mass  or  flattened  form  through  the 
loss  of  firm  connection  or  rigidity  and  support 
of  the  parts,  or  loss  of  the  contents,  as  a  build- 
ing through  tbe  falling  in  of  its  sides  or  an  io- 
flaied  bladder  from  escape  of  the  air  contained 
in  it."  It  deflnes  "explosion"  as  follows:  "A 
suvlden  bursting  or  breaking  up  or  in  pieces 
from  an  interntu  or  other  force;  a  blowing  up 
or  tearing  apart,  as  the  explosion  of  a  steam 
boiler." 

From  these  definitions  it  will  be  seen  that 
these  words  have  almost  an  opposite  meaning. 

When  the  parties  have  put  a  construction 
upon  the  language  employed  in  the  contract 
for  themselves,  the  court  should  not  disregard 
that  construction.  The  difference  between  the 
collapse  of  a  fine  and  the  explosion  of  a  boiler 
is  fully  recognized  in  the  policy.  All  parties 
agree  that  the  bursting  of  a  boiler  and  the  ex- 
plosion of  a  boiler  are  one  and  the  same  thing. 

The  quotation  heretofore  made  from  the 
warranties  in  the  policy,  and  which  is  an  im- 
portant consideration  in  the  determination  of 
the  questions  involved,  we  will  set  out  again: 
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"By  the  bursting  of  boilers,  by  the  collapsing 
of  flues."  With  the  comma  between  tbe  word 
"boilers"  and  the  word  "by"  which  follows  the 
bursting  of  a  boiler  and  the  collapsing  of  a  flue- 
are  named  and  recognized  as  independent  and 
distinct  things,  as  much  so  as  is  "the  explosion 
of  gunpowder,"  which  immediately  follows^ 
with  a  comma  between,  independent  and  dis- 
tinct from  the  collapsing  of  a  flue.  Burns  y. 
Singer  Mfg.  Co.  87  Ind.  641;  Weed  Sewing' 
Maeh,  Co.  y.  Winchell,  5  West.  Rep.  824,  107 
Ind.  260;  Northweeiern  Mut,  L,  Int.  Co,  v. 
Hazelett,  Penneylwinia  Mul.  L,  Ins,  Co,  y.  WUer 
and  Boatman's  F.  d  M.  Ins,  Co,  y.  Parker, 
supra;  Commereial  Ins,  Co,  v.  BMnson,  64 
111.  265;  iJw/i  y.  Lm^,  18  Pick.  825;  Lymanr. 
Clark,  0  Mass.  285. 

Putting  tbe  construction  upon  the  policy 
which  we  have  given  to  it,  the  court  did  not 
err  in  refusing  to  give  to  the  jury  the  in- 
structions askc^  for  by  the  appellants;  and 
while  we  are  inclined  to  think  that  the  evidence 
of  experienced  steamboatmen  was  competent 
as  to  whether  or  not  the  collapsing  of  a  flue 
was  the  explosion  of  a  boiler,  if  toe  question 
was  one  about  which  there  might  be  reason* 
able  ground  for  controversy,  we  do  not  decide 
anything  upon  the  subject  of  expert  testimony, 
as  the  ruling  of  the  court  did  not  prejudice  the 
appellants. 

But  the  jury  found  that  the  Are  wiiich  oc- 
casional the  loss  did  not  occur  from  the  explo- 
sion of  a  boiler  or  the  collapingof  a  flue. 

Adopting  the  appellantsr  construction  of  the 
policy,  and  we  are  not  prepared  to  say  that  the 
findings  of  the  Jury  in  answer  to  the  interroga- 
tories propounded  to  them,  as  well  as  their  gen- 
eral verdict,  are  not  supported  by  evidence;  and 
if  so,  the  construction  given  by  the  appellant 
to  tbe  policy,  if  adopted,  would  not  reverse 
the  case,  in  view  of  the  well-settled  rule  of  this 
court  not  to  disturb  the  verdict  of  a  Jury  where 
there  is  evidence  to  support  it,  though  in  the 
opinion  of  the  court  the  preponderance  of  evi- 
dence is  a^inst  the  verdict. 

Construing  the  policy  as  we  do,  the  verdict 
of  the  jury  is  supported  by  abundant  evidence, 
for  if  the  fire  emanated  from  any  misfortune 
happening  to  the  boiler,  that  misfortune  was 
the  collapse  of  a  flue  and  not  the  explosion  of 
a  boiler. 

We  do  not  think  there  is  anything  in  the 
point  that  the  court  treated  the  appellants  un- 
fairly during  tbe  course  of  the  trial. 

It  was  sufficient  for  the  appellees  to  show  the 
loss  and  the  cause  that  occasioned  it,  and  if 
the  appellants  claimed  otherwise  and  desired 
to  bring  the  case  within  the  special  defenses 
which  tney  had  pleaded,  after  the  introduction 
of  the  evidence  on  their  part,  the  appellees 
were  entitled  to  rebut,  and  to  introduce  afllr* 
mative  evidence  to  meet  the  evidence  intro- 
duced in  support  of  tbe  answers. 

We  may  also  say  that  the  introduction  of 
evidence,  even  out  of  its  order,  is  a  matter  yeiy 
largely  in  tbe  discretion  of  the  court,  and  in 
such  a  case,  before  tbe  ccmrt  will  interfere^ 
there  must  be  an  abuse  of  discretion  shown. 

We  find  no  error  in  the  record  for  which  the 
Judgment  ought  to  be  reversed. 

Judgment  affirmed,  with  costs. 

Petition  for  rehearing  withdrawn  May  14». 
1890. 
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terpleader. 

i Ark ) 

!•  The  deUvery  by  an  assignor  Ibr  ben* 

elli  of  ereditors  to  his  aasiflrnee  of  the  deed  of 
asBlirnooeat  and  of  the  key  to  his  storehouse,  and 
the  failure  of  the  assiflrnor  to  go  Dear,  or  exercise 
any  oontrol  over,  the  aaslfirned  groods  thereafter. 
Is  a  delivery  of  the  possession  thereof  within  the 
meaning  of  that  term  as  used  in  I  dOS,  Mansf. 
Biff. 

8«  Such  delivery  of  possessioii  before  the 
aasifrnee  has  filed  an  inventory  and  executed  a 
bond  will  avoid  the  assignment,  although  made 
In  accordance  with  a  parol  agreement  between 
the  parties  entered  Into  contemporaneously  with 
the  execution  of  the  deed  of  a8signment,whlch  is 
▼aild  on  its  face,  that  it  was  for  the  purpose  of 
enabling  the  assignee  to  prepare  an  inventory. 

Oiaroh}3S,  UOO) 

APPEAL  by  plaintiff  from  a  ludgment  of 
the  Circuit  Court  for  Crawford  County 
discharging  it«  attachment  of  certain  property 
alleged  to  have  been  assigned  for  benedt  of 
creditors.    Rtwrsed, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  O.  P.  Brown,  L.  P.  Sandels  and 
U.  M.  A  O.  B.  RoaOf  for  appellant: 

When  the  assignors,  either  m  their  deed  of 
assignment,  or  by  contemporaneous  agreement, 
delivered  possession  of  the  assigned  property  to 
the  assignee,  it  vitiated  the  deed. 

Thatcher  v.  Franklin,  87  Ark.  64;  Falconer 
T.  Hunt,  89  Ark.  68;  lUce  v.  Frayser,  24  Fed. 
Rep.  460;  Aaronson  ▼.  Deutsch,  24  Fed.  Rep. 
465;  Burrill,  Assignm.  §  501. 

The  delivery  of  the  keys  ia  delivery  of  pos- 
Kflsion. 

Aaronson  t.  Deutsche  24  Fed.  Rep.  465. 

Mr,  B.  H«  Tabor  for  appellees. 

Battle*  «7.»  delivered  the  opinion  of  the 
oourt: 

London  Bros.,  a  Arm  composed  of  Jesse  and 
John  London,  were  engaged  in  the  mercantile 
business  at  Alma  and  Rudy,  in  Crawford 
County,  in  this  State.  On  the  24th  of  Novem- 
ber, 1887,  they  assigned  to  8.  W.  Frye  all  their 
notes,  accounts  and  other  evidences  of  indebt- 
edness, and  all  their  goods,  wares,  merchan- 
dise and  fixtures  of  every  kind  at  Alma  and 
Rudy,  for  the  benefl t  of  their  credi tors.  There- 
upon the  Qilkeson-Sloss  Commission  Company 
commenced  an  action  against  the  assignors,  and 


sued  out  an  order  of  attachment  and  caaaod 
the  sheriff  to  execute  the  same  by  levying  on 
the  property  assigned.  The  grounrl  of  the  at« 
tacbment  was,  the  defendants  bad  fraudulenily 
disposed  of  their  property,  tiie  fraud  relied  on 
being  the  making  of  the  assignment.  They 
made  no  defense  to  the  action,  but  controvert- 
ed the  ground  of  the  attachment.  Frye  filed 
a  complaint  and  claimed  the  property  attached 
under  the  assignment.  The  attachment  was 
discharged,  and  the  claim  of  Frye  was  sua* 
talned,  and  plaintiff  appealed. 

The  deed  of  assignment  was  valid  on  its  face. 
It  did  not  authorize  the  assignee  to  take  pos- 
session before  the  filin?  of  an  inventory  and  the 
execution  and  approval  of  his  bond,  as  required 
by  law.  But  evidence  was  adduced  on  the 
trial  tending  to  prove  that  the  assignors,  con- 
temporaneously witb  the  execution  of  the  deed, 
agreed  to  deliver  to  the  assignees  the  keys  to 
the  storehouses  containing  the  property  as- 
signed for  the  purpose  of  enabling  him  to  make 
bis  inventory;  that,  pursuant  to  ihis  agreement, 
the  deed  of  assignment  and  one  of  the  ke^s  to 
the  Alma  store  were  delivered  to  the  assignee 
at  the  same  time,  and,  within  a  very  short  time 
thereafter,  the  only  key  to  the  Rudy  store;  that 
Jesse  London  retained  the  only  other  key  to 
the  Alma  store;  and  that  he  admitted  that  ho 
did  not  go  near  the  store  or  exercise  any  con- 
trol over  the  property  after  the  delivery  of  the 
deed.  Upon  this  evidence  the  appellant  asked 
an  instruction  in  the  following  words:  "The 
court  instructs  the  jury  that  under  the  law  the 
assignee  is  entitled  to  access  to  the  property 
assigned  for  the  purpose  of  making  an  inven- 
tory and  bond;  but  he  is  not  entitled  to  pos- 
session until  be  has  filed  bis  inventory  and 
bond  in  the  clerk's  office.  If  upon  the  face  of 
a  deed  of  assignment  the  assignor  directs  or 
authorizes  the  assignee  to  take  posseFsion  of  the 
property  assigned  before  he  has  filed  bis  in- 
ventory and  bond,  this  renders  the  deed  fraud- 
ulent and  void  as  to  creditors.  And  if  the  as- 
signee or  his  agent,  before  the  filing  of  the 
bond  and  inventory,  by  direction  or  with  the 
consent  of  the  assignors,  in  consummation  of 
an  agreement,  oral  or  written,  extraneous  to  the 
deed,  takes  the  keys  of  the  storehouse  and  thus 
has  possession  of  the  property  assigned,  it  ren- 
ders the  deed  fraudulent  and  void  as  to  credit- 
ors, Just  as  though  such  agreement  was  set 
forth  in  the  face  of  the  deed." 

And  the  court  refused  to  give  it,  but  gave 
the  following:  "The  court  instructs  you  that, 
under  the  law,  the  assi^ee  is  entitled  to  ac- 
cess to  the  property  assigned  for  the  purpose 
of  making  an  inventory  and  bond;  but  he  is 
not  entitlel  to  possession  until  he  has  filed  his 
inventory  and  bond  in  the  clerk's  office.     If, 


NoxB.~w4Mf0rimen<  for  heneM  of  orediton ;  statute 
of  ArkauMs  construed. 

The  statute  of  Arkansas  provides  that  before 
the  aaslffnee  shall  be  entitled  to  the  possession  and 
control  of  theasslgrned  property,  he  shall  file  a  full 
and  complete  inventory  and  execute  a  bond  to  the 
State  conditioned  for  a  faithful  performance  of  his 
duties  aocordinfir  to  law.  Ark.  Stat.  1884,  chap.  8, 
1806. 

Title  to  the  asslirned  property  vests  in  the  assignee 
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upon  execution  and  delivery  of  the  deed,  and  can« 
not  be  defeated  by  an  execution  against  the  nssi;^* 
or  coming  to  the  hands  of  the  officer— after  such  de- 
livery and  before  flJlnir  of  the  echedule  and  bond. 
Clayton  v.  Johnson,  86  Ark.  400. 

While  it  entitles  him  to  ^^aocess**  to  the  property 
for  the  purpose  of  making  the  inventory,  it  doee 
notentitle  him  to  the  possession  and  control  of  the 
property  until  he  gives  bond  and  files  the  inven*- 
tory.   IbUL 
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upon  the  face  of  the  deed  of  assignment,  the 
assignors  direct  or  authorize  the  assignee  to 
take  possession  of  the  property  assigned  before 
he  has  filed  his  loyentory  and  bond,  this  would 
render  the  deed  fraudulent  and  void  as  to  cred- 
itors. And  if  the  assignors,  or  their,  agents,  by 
their  direction,  or  with  their  consent,  in  con- 
aummation  of  an  agreement,  oral  or  written, 
extraneous  to  the  deed  and  made  at  or  before 
the  execution  of  the  deed,  agree  to  put  the  as- 
iignee  in  possession  of  the  property  assigned 
before  the  making  and  filing  of  the  inventory 
and  bond,  as  provided  by  law,  and  such  as 
signee  was  put  in  possession  of  the  property 
before  the  filing  of  the  bond,  this  would  ren- 
der the  deed  fraudulent  and  void  as  to  cred- 
itors. And  if  you  find  from  the  evidence  that 
a  key  or  keys  to  the  storehouse,  or  houses, 
were  delivered  to  the  assignee  at  the  time  of 
the  delivery  of  the  deed,  or  afterwards,  in  con- 
summation of  a  contemporaneous  agreement, 
together  with  the  possession  of  the  property, 
this  would  render  the  deed  fraudulent  and 
void.  But,  if  the  key  or  keys  were  delivered 
to  the  assignee  for  the  purpose  only  of  giving 
access  to  the  goods  to  enable  him  to  make  an 
inventory,  the  assignors  retaining  to  themselves 
the  possession  and  control  of  the  assigned 
property,  this  would  not  render  the  deed 
void." 

By  ''access,"  as  used  in  the  instruction,  is 
meant  "liberty  to  approach  and  inspect  the 
property."  By  "possession"  is  meant,  "that 
condition  under  which  one  can  exercise  his 
power  over  property  at  his  pleasure  to  the  ex- 
clusion of  all  others." 

Under  this  state  of  facts  arises  the  question, 
Did  tlie  agreement  and  the  delivenr  of  the  keys 
avoid  the  deed?  Section  805  of  Mansfield's 
Digest  provides:  "In  all  cases  in  which  any 
person  shall  make  an  assignment  of  any  prop- 
erty, whether  real,  personal,  mixed  or  choses 
In  action,  for  the  payment  of  debts,  before  the 
assignee  thereof  shall  be  entitled  to  take  pos- 
session, sell  or  in  any  way  manage  or  control 
any  property  so  assii^ned,  he  shall  be  required 
to  file  in  the  ofilce  of  the  clerk  of  the  court  ex- 
ercising equity  jurisdiction  a  full  and  complete 
inventory  ana  description  of  such  property, 
and  also  make  and  execute  a  bond  to  the  State 
of  Arkansas  in  double  the  estimated  value  of 
the  property  in  said  assignment,  with  good 
and  sulncient  security,  to  be  approved  by  the 
clerk  of  said  court,  conditioned  that  such  as- 
signee shall  execute  the  trust  confided  to  him, 
<ell  the  property  to  the  best  advantage  and  pay 
the  proceeds  thereof  to  the  creditors  mentioned 
in  said  assignment  according  to  the  terms 
thereof,  and  faithfully  perform  the  duties  ac- 
cording to  law." 

The  intention  of  this  Statute  is  manifest. 
Before  the  assignee  can  lawfully  take  posses- 
sion of  the  property  assigned  he  must  file  an 
inventory  of  the  property  conveyed  to  him 
and  execute  a  bond,  with  good  and  sufiicient 
aureties,  to  faithfully  perform  his  duties.  The 
object  of  this  provision  is  the  protection  of 
creditors  and  the  prevention  of  fraud.  The 
inventory  is  to  show  the  property  assigned  and 
the  bond  to  secure  all  parties  concerned  against 
loss  on  account  of  tbe  failure  of  the  assignee 
to  perform  his  duties,  and  both  are  required  to 
be  filed  before  the  assignee  can  lawfully  have 
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an  opportunity  to  make  a  fraudulent  disposi- 
tion of  the  property.  Until  they  are  filed  it  is 
the  duty  of  the  assignors  to  retain  possession 
and  control  and  take  care  of  and  protect  the 
property.  The  delivery  of  possession  to  the 
assignee  for  anv  purpose,  prior  to  the  time 
fixed  by  law,  which  would  enable  him  to  do 
what  the  Statute  intended  to  prevent,  would  be 
clearly  unlawful.  The  purpose  can  avail  noth- 
ing if  the  possession  given  afforded  the  as- 
signee the  opportunity  to  commit  the  frauds 
that  the  Statute  intended  to  prevent  by  requir- 
ing the  bond  and  inventory  to  be  first  filed. 
If  the  evidence  adduced,  as  stated,  be  true, 
possession  was  delivered  to  the  assignee  in  this 
case  in  violation  of  the  Statute.  Bartlett  v. 
Teah,  1  McCrary,  176,  179. 

But  the  question  recurs:  Did  the  agreement 
and  the  delivery  of  the  keys  in  pursuance 
thereof  avoid  the  assignment?  This  court  has 
repeatedly  held  that  provisions  in  a  deed, 
which  were  in  contravention  of  the  Statute, 
rendered  tbe  deed  void. 

In  Teah  v.  Both,  89  Ark.  66,  an  attachment 
was  sued  out  on  the  ground  that  the  defend- 
ant had  fraudulently  disposed  of  her  property, 
the  fraud  relied  on  being  the  making  of  an  as- 
sign ment  for  the  benefi t  of  creditors.  In  speak- • 
ing  of  the  deed  of  assignment  in  that  case  the 
court  said:  "The  deed  empowered  the  as- 
signees to  retail  tbe  goods  privately  for  twelve 
months,  and  then  to  sell  the  remainder  by 
public  auction.  This  is  in  contravention  of 
our  Statute  of  Assignments,  which  directs  a 
public  sale  within  one  hundred  and  twenty 
days  after  the  assignee  takes  upon  himself  the 
execution  of  the  trusts  of  the  assignment. 
And  the  legal  effect  is  to  avoid  the  deed,  as 
against  non-assenting  creditors,"  and  the  court 
held  the  assignment  fraudulent  See  Ualeigh 
V.  Grifflih,  37  Ark.  150;  Bias  y.  Frayser,  24 
Fed.  Rep.  460. 

In  Aaronwnv,  DeiUseh,  24  Fed.  Rep.  465.  the 
question  under  consideration  was  presented 
and  decided.  The  court  said:  "It  was  the 
understanding  of  the  parties  to  the  deed  that 
possession  of  the  assigned  property  should  be 
delivered  to  the  assignee  upon  the  execution 
and  delivery  of  the  deed,  and  before  the  as- 
signee had  qualified  b^  giving  bond  and  filing 
an  inventory.  Accordingly,  immediately  after 
the  execution  of  the  deed  the  assignor  put 
the  assignee  in  possession  of  the  property. 
The  key  to  the  storehouse  containing  the 
property,  and  the  property  itself,  was  delivered 
to  the  assignee;  the  assignor  withdrew  from 
the  place  and  abandoned  all  watch  or  care  over 
the  property,  leaving  the  assignee  to  exercise 
absolute  and  unrestricted  dominion  over  it. 
The  assignee  had  not  ^iven  bond  and  filed  the 
inventory  up  to  the  time  the  goods  were  at- 
tached. The  contention  of  the  learned  coun- 
sel for  the  defendant  is  that,  because  this  ille- 
gal understanding  and  actions  of  the  parties 
were  not  in  terms  provided  for  in  the  deed,  t^c 
validity  of  the  assignment  is  not  affected  there- 
by; and  that  the  wrongful  possession  of  the 
assignee  was  a  matter  occurring  subsequent  to 
the  execution  of  tbe  deed,  and  cannot  affect  ita 
validity.  The  mere  act  of  taking  possession 
was  subsequent  to  the  execution  of  the  deed; 
but  it  was  done  in  pursuance  of  an  under- 
standing had  at  the  time  of  the  execution  of 
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the  deed,  and  when  that  fact  is  shown  its  lenil 
effect  is  the  same  as  if  the  deed  had  provided 
for  it.  When  the  parties  to  the  d^  enter 
into  an  agreement  to  do  an  act  in  yiolation  of 
the  requirements  of  the  Statute  of  Assign- 
ments, and  that  agreement  finds  expression  in 
the  deed,  the  instrument  is  fraudulent  and  void 
in  law  upon  its  face.  When  such  an  agree- 
ment is  made,  but  is  not  disclosed  on  the  face 
of  the  deed,  it  must  be  proved;  and  when  it  is 
proved,  and  it  is  also  shown  that  the  parties 
are  carrying  out  their  illegal  purpose,  the  effect 
upon  the  validitvof  the  assignment  is  precisely 
the  same  as  if  the  illegal  purpose  had  been  de- 
clared on  the  face  of  the  deed.  .  .  .  And  a 
deliberate  aereement,  in  or  out  of  the  deed, 
made  at  the  time  and  carried  into  effect,  to  vi- 
olate the  Statute,  is  a  fraud  upon  the  Statute, 
and  a  fraud  upon  the  legal  rights  of  creditors, 
which  the  law  will  redress  by  removing  the 
fraudulent  barrier  to  the  assertion  of  their  le- 

fal  rights  against  their  debtor."    Whedbee  v. 
tewart,  40  Aid.  414,  424. 
Upon  the  evidence  adduced  the  instructions 
asked  for  by  appellant  should  have  been  given. 
For  reasons  indicated  the  instruction  given  was 
erroneous  and  misleading. 

Other  questions  are  presented  for  our  consid- 
eration, but  we  do  not  deem  it  necessary  to  de- 
cide them. 


CARRUTH-BTRNE8    HARDWARE    CO. 

$i  aL,  Appti,, 

9. 

DEERE,  MAN8UR  ft  CO. 
(....Ark.. — ) 

!•  Although  a  surely  may  bring  wdt  nn- 

der  I  6386,  Mansf .  Dig^  against  hJs  principal  to 


obtain  indemnity  affainst  the  debt  or  liability  for 
which  be  is  bound,  he  oannot  sua  in  the  name  Of 
the  creditor. 

8.  The  ratilieatloii  of  the  act  of  an  at- 
torney in  bringing  an  unauthorlased  attach- 
ment suit  will  not  relate  back  to  the  time  of  the 
commencement  of  the  suit  ao  as  to  give  the  at- 
tachment lien  priority  over  the  liens  of  third  par- 
ties which  have  been  acquired  in  srood  faith  dur- 
inir  the  interval  between  the  bringiujir  of  the  suit 
and  the  ratification. 

(April  12a80QJ 

APPEAL  by  interveDorsfrom  a  Jud^rment  of 
the  Circuit  Court  for  Crawford  County  in 
favor  of  plaintiffs  upon  a  petition  by  interven- 
ors  filed  in  plaintiffs'  attachment  suit,  seeking 
to  have  plaintiffs'  lien  declared  to  be  subse 
quent  to  liens  held  by  interveners.    BenerMi. 

Deere,  Mansur  &  Co",  held  certain  promissory 
notes  made  by  Reynolds  Bras,  upon  which  one 
William  Reynolds  was  surety. 

William  Reynolds'  attorneys  brought  suit 
upon  the  notes  on  June  14.  18i88,  in  the  namea 
of  Deere,  Mansur  &  Co.,  and  sued  out  a  writ  off 
attachment  The^  thereupon  notified  Deere, 
Mansur  &  Co.  of  their  action  and  the  same 
was  subsequentlv  ratified. 

On  the  same  day  that  suit  was  commenced 
the  Carruth-Byrnes  Hardware  Co.  and  other 
creditors  commenced  suits  a^inst  Reynolda 
Bros,  and  sued  out  writs  of  attachment  there- 
on. 

All  the  parties  subsequently  obtained  Judg- 
ments, and  the  Hardware  Company  and  other 
creditors  filed  petitions  in  the  cause  of  Deere, 
Mansur  d  Oo.  v.  Beynolde  Bros,  asking  to  in- 
tervene, and  that  Deere,  Mansur  &  Co%  claim 
be  deferred  and  declared  subsequent  to  them, 
on  the  following  among  other  grounds:  (1)  that 
the  suit  was  instituted  without  authority:  (3) 
that  the  attachment  was  coUusively  obtained. 
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eonstmed. 

The  failure  of  an  obligee  to  sue  the  principal 
debtor  within  tbe  time  prescribed  will  not  release 
the  surety,  where  notice  was  served  on  the  attor- 
ney who  has  the  note  for  collection,  and  not  on  the 
principal  obligor.  Oummina  v.  Garretson,  16  Ark. 
J82. 

An  executor  who  seeks  to  remove  out  of  the 
State  without  leaving  property  to  Indemnify  his 
■uretiee  against  loss  may  be  arrested  and  held  to 
bail,  under  1 6396,  Ark.  Stat.  1884,  relating  to  sure- 
ties.  Kuddell  V.  Childress,  81  Ark.  611. 

Any  person  bound  as  surety  may  at  any  time  af- 
ter action  hath  accrued  on  the  bond,  by  notice  in 
writing,  require  the  person  having  the  right  of  ac- 
tion forthwith  to  commence  suit  thereon  (Ark. 
Stat  IBM,  S  6808);  and  where  he  has  given  the  hold- 
er  of  the  bond  notice  and  he  fails  to  sue  within 
thirty  days,  the  surety  may  plead  his  exoneration 
in  bar  of  an  action  on  the  bond  (State  Bank  v. 
Watkins,  6  Ark.  123);  or  he  may  elect  to  suffer  Judg- 
ment by  default,  and  apply  to  equity  for  relief. 
Hempstead  v.  Watkins,  6  Ark.  817. 

Pnne*pal  and  aoenU  effect  o/  ratification  of  acts  of 

ogenL 

Batiflcation  operates  upon  the  act  ratifled  pre- 
cisely as  though  authority  to  do  the  act  had  been 
previously  given,  except  where  the  rights  of  third 
parties  have  intervened  between  the  act  and  the 
rattflcation.  The  retroactive  efficacy  of  the  ratifl- 
eation  is  subject  to  this  qualilication.   The  inter- 
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vening  rights  of  third  persons  cannot  be  defeated 
by  the  ratification.  In  other  words,  it  is  essential 
that  the  party  ratifying  should  be  able,  not  merely 
to  do  the  act  ratifled  at  the  time  the  act  was  done* 
but  also  at  the  time  the  ratification  was  made. 
Oook  V.  TuUis,  86  U.  8. 18  WaU.  882  (21 L.  ed.  963). 

The  civil-law  maxim,  omnis  ralihaidtio  retrotrc^ 
hitvr  et  mandato  priori  axtuiparatur^  has  been 
adopted  by  the  common  law,  recognizing  as  a 
qualification,  however,  that  the  thing  done  and 
which  is  ratified  must  have  been  done  in  a  repre- 
sentative character,  and  not  in  the  name  of  the  un- 
authorized person  as  principal;  and  also  that  such 
a  ratification  has  no  effect  upon  the  rights  of  third 
persons  acquired  between  the  time  of  the  unauthor- 
ized act  and  the  ratification  of  the  act  There  must 
be  some  mutuality  between  the  ratifying  prinoi-. 
pal  and  the  third  party  who  is  to  be  affected  by  his 
ratification,  else  the  ratification  will  not  have  a  ret-^ 
respective  effect  as  against  the  interests  of  such 
third  party.  Johnson  v.  Johnson,  81  Fed.  Rep.  700; 
Wilson  V.  Tumman,  6  Man.  ft  Qr.  236;  Walker  v» 
Hunter,  2  a  B.  824. 

Liens  by  attachment  or  Judgment  upon  the 
property  of  a  debtor  are  not  affected  by  his  subse- 
quent ratification  of  a  previous  unauthorized 
transfer  of  the  property.  Taylor  v.  Robinson,  14 
C^ai.  896;  Wood  v.  McCain,  7  Ala.  806;  Bird  v.  Brown, 
4  Exch.  799. 

Ratification  of  acts  of  agent:  general  discussion. 
See  noU  to  Wheeler  v.  McGuire  (Ala.)  S  L.  A.  B» 
806;  Story,  Ag.  2Q& 
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The  court  held,  inter  alia,  that  William 
BevDolds,  beinc  surety  on  the  notes  due  Deere, 
Ha'nsur  &  Co.,  had  a  right  to  institute  the  suit 
without  authority  from  them,  and  that  the  sub- 
aequent  ratification  dated  back  to  the  time  of 
filing  the  complaint  and  aflfldavit  for  attach- 
ment; that  the  evidence  did  not  show  such 
fraud  and  collusion  as  would  render  the  lien 
void  as  to  subsequent  attaching  creditors;  and 
rendered  judgment  against  intervenors,  and 
they  appealed  to  this  court. 

Messrs,  O.  P.  Brown  and  Sandela  Sb 
Warner,  for  appellants: 

The  affidavit,  not  having  been  made  by  one 
who  was  the  agent  or  attorney  of  Deere,  Man- 
sur  &  Co..  was  no  affidavit  There  being  no 
statutory  affidavit,  no  lien  was  created  thereby. 

See  Drake,  Attachm.  ^§88, 86,  08, 181;  Wap- 
les,  Attachm.  pp.  76-82;  Bwl  v.  Webster,  8  Met. 
(Ky.)  278;  Manley  v.  Hcadley,  10  Kan.  88; 
MilUr  ▼.  Chicago,  M.  d  bt,  P.  R  Co.  68  Wis. 
810. 

The  ratification  by  the  principal  of  the  act  of 
an  unauthorized  agent  does  not  relate  back  to 
the  time  of  the  original  act  so  as  to  give  the 
principal  priority  of  lien  over  subsequent  lien- 
ors. 

Messrs.  J.  E»  Joiner  and  Cohn  A  Cohn* 
for  appellees: 

The  presumption  is  that  the  agent  bad  au- 
thority to  make  the  affidavit  for  attachment. 

Leake  v.  Sutlerland  25  Ark.  219,  221,  222; 
Venter  v.  Stewart,  6  Iowa,  401. 

It  is  not  presumed  that  one  In  no  wise  inter- 
ested in  the  suit  would  make  such  an  affidavit, 
without  it  was  done  by  him  as  the  agent  of  the 
party  in  interest,  or  done  for  him,  for  accom- 
modation. 

Mandel  v.  Peet,  18  Ark,  286. 

The  surety  could  have  brought  the  suit  on 
the  chancery  side  of  the  court  to  compel  pay- 
ment, without  regard  to  any  statute,  and  upon 
general  piinciples  of  equity. 

Brandt,  Sur.  ^§  192,  193. 

The  selection  of  a  law  tribunal  instead  of  an 
equity  tribunal  did  not  oust  the  court  of  juris- 
diction. 

Organ  t.  Memphis  d  L,  R,  B.  Co.  61  Ark. 
235,  259;  CatcJiim/s  v.  Harerow,  49  Ark.  20, 22; 
Jones  V.  Moody,  59  Miss.  827. 

If  the  principal  recognize  and  affirm  the  ex- 
istence and  acts  of  an  agent,  a  mere  stranger 
will  not  be  permitted  to  controvert  either. 

Scott  V.  Detroit  Tovng  Men's  Society,  1  Douff. 
(Mich.)  119, 149;  Craig y,  Tvomey,  14  Gray ,486. 

A  person  nray  ratify  an  action  brought  in  liis 

name,  but  without  his  knowledge  or  authority, 

by  another  professing  to  act  as  his  agent  and  in 

.his  behalf,  and  the  subsequent  ratification  is 

equivalent  to  a  prior  authority. 

Anama  v.  Marks,  7  Hurlst.  &  N.  686;  Irons 
V.  Reybum,  11  Ark.  878;  Wharton,  Ag.  §  80. 

He»in£^ay»  J,,  delivered  the  opinion  of 
the  court: 

Assuming  that  the  attachment  sued  out  in 
the  name  of  the  appellees  was  not  vitiated  by 
fraud  or  collusion,  we  must  decide  (1)  if  it  was 
their  attachment,  and  if  so  (2)  When  was  the 
lien  fixed  in  their  favor? 

The  right  of  attachment  is  incident  to  a  civil 
action  and  dependent  upon  ik  Mansf.  Dig. 
§  809. 

7L.aA. 


An  action  is  a  formal  demand  of  one's  rights 
from  another  person  in  a  court  of  justice. 

The  plaintiff  may  bring  an  action  either  di- 
rectly, in  person,  or  indirectly,  through  an 
agent,  but  nis  assent  in  one  way  or  the  other 
is  essential,  and  unless  his  mind  does  thus  enter 
into  it,  it  is  not  his  action.  Section  6o96, 
Mansfield's  Digest,  authorizes  a  surety  to  bring 
an  action  against  his  principal  to  obtain  in- 
demnity against  the  debt  or  hability  for  which 
he  is  bound,  but  it  does  not  authorize  him  to 
sue  in  the  creditor's  name.  The  surety  failed 
to  do  what  he  mij^ht  have  done,  and  did  what 
he  had  no  authority  to  do. 

In  Jones  v.  Moody,  59  Miss.  827,  a  Junior  at- 
taching creditor  sought  by  bill  in  chancery  to 
vacate  a  senior  attachment  on  the  pounds  that 
it  was  founded  on  no  debt  and  was  a  fraud. 
The  attachment  assailed  was  in  favor  of  a  party 
who  had  owned  the  note  sued  on,  but  assigned 
it  as  collateral;  the  court  held  that  although 
not  the  proper  party  to  sue,  he  had  an  interest 
in  the  note  and  that  the  attachment  in  his  favor 
was  not  a  fraud.  It  did  not  hold  that  he  could 
sue  for  his  assignee  without  authority.  The 
attorneys  who  filed  the  complaint  were  not  aa- 
thorized  to  collect  the  debt  for  Deere,  >fansur 
&  Ck>.,  or  in  any  wav  to  act  for  them;  in  fact 
it  is  not  contended  that  there  was  any  authority 
of  any  kind  to  institute  the  action  in  their  favor, 
and  it  follows  that  it  was  not  in  fact  their  ao 
tion.  But  they  were  notified  of  its  institution 
by  the  attorneys  who  had  assumed  to  act  for 
them  and  expressly  ratified  the  unauthorized 
act. 

That  a  party  may  adopt  a  suit  brought  in  hia 
name  without  his  consent  was  ruled  in  the  case 
of  Craig  v.  T\oomey,  14  Gray,  486,  and  seems 
to  follow  from  the  general  rules  applicable  to 
the  relation  of  principal  and  acent.  Of  this 
we  entertain  no  doubt,  but  the  difficulty  arises 
in  considering  the  effect  of  the  ratification  in 
this  ca.se. 

The  appellees  contend  that  "every  ratifica- 
tion of  an  act  already  done  has  a  retrospective 
effect,  and  is  equal  to  a  previous  request  to  do 
it."  This  is  a  rule  applicable  to  the  subject, 
and,  if  given  in  this  case  the  broad  meaning  it 
conveys,  the  effect  is  to  give  to  every  act  done 
in  this  action,  including  the  attachment  pro- 
ceeding, the  same  effect  as  if  they  had  been 
ori&rinally  authorized. 

But  the  rule  has  its  exceptions  as  well  recog- 
nized and  as  generally  approved  as  the  rule  it- 
self. Witboutattemptingto  indicate  to  what  ex- 
tent the  rule  applies  or  to  specify  the  exceptions 
that  are  recognized,  we  hold  that  where,  prior 
to  the  ratification,  third  persons  have  in  good 
faith  acquired  substantial  rights  or  have  been 
placed  in  such  position  in  reference  to  the  trans- 
action that  they  will  be  prejudiced  by  such  re- 
troactive effect,  the  ratification  will  not  be  al- 
lowed to  cut  out  or  prejudice  those  ri^rhts.  The 
benefit  of  this  exception  has  been  extended  to 
protect  the  rights  of  intervening  purchasers  and 
lienors,  by  attachment  or  otherwise.  Mechem, 
Ag.  §  168;  Wharton,  Ag.  §  78;  Wood  v.  ATo 
Cain,  7  Ala.  800;  Taylor  y.  Rffbinson,  14  CaL 
896;  Johnson  v.  Johnson,  81  Fed.  Rep.  700. 

Mr.  Wharton,  by  way  of  illustrating  the  rule 
and  its  exceptions,  puts  a  state  of  case  as  an 
exception  which  is  a  counterpart  of  the  caae  al 
bar. 
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Pboplb,  ex  rd,  Dakrow,  y.  Colbuan. 
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The  Supreme  Court  of  Massachusetts  in  the 
t»8e  of  Baird  v.  WUliatM,  19  Pick.  »81,  nvbicb 
involved  the  same  questions  upon  the  same 
fact,  said:  "If  it  be  argued  tbat  the  subse- 
quent assent  of  the  creditors  relates  back  to  the 
making  of  the  note,  and  makes  the  traosaction 
valid  ab  initio,  the  plaintiffs  are  met  by  the 
^well-known  rule,  tbat  this  principle  of  relation, 
equitable  in  itself  between  the  parties,  is  not  to 
be  construed  as  overreaching  mesne  liens  and 
rights  accrued  to  others  before  the  consent  and 
ratmcation." 

It  may  be  that  there  are  certain  kinds  of  acts 
done  for  another  without  authority,  so  manifest- 
ly for  his  benefit  that  all  parties  dealing  in  rela- 
tion to  the  matter  would  be  held  to  know,  and 
the  law  would  presume,  their  ratification.  Be 
that  as  it  may,  no  such  presumption  exists  as 
to  attachments  and  their  incident  liabilities. 

As  the  interveners  had  acquired  their  liens 
before  the  appellees  had  adopted  this  action,  it 
follows  that  the  lien  of  the  latter  became  fixed 


as  against  the  former  at  the  time  of  the  ratifi- 
cation, and  i8  sub8<>quent  to  theirs. 

The  appellees  contend  thatappellnntsrnnnot 
question  the  validity  of  their  lien,  and  cite  losus- 
tam  tbcm,  the  case  of  Sannoner  v.  Jnrofnon^  47 
Ark.  81.  The  objection  urged  by  appcllnnts  in 
this  case  did  not  p,o  to  the  crrouiids  of  tlie  at- 
tachment or  the  irrcgul«ritio8  of  the  prorecrl 
ing,  but  denies  the  validity  of  the  att»(  hinriit 
and  attacks  the  groundwork  of  tbe  lien.  A 
prior  lien  would  be  of  little  value  if  the  lienor 
could  not  assert  it,  but  the  law  slTordi)  him  the 
opportunity.    Mansf.  Dig.  §  85G. 

Without  considering  the  question  of  frnndu- 
lent  and  collusive  attachments  pressed  by  coun- 
sel for  the  appellants,  we  conclude  that  the 
record  shows  that  their  liens  are  prior  to  the 
lien  of  appellees. 

The  judgment  mil  be  reversed,  and  the  cause 
remanded  with  directions  to  the  Circuit  Court 
to  render  Judgment  in  accuidauce  with  the  law 
as  herein  announced. 
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PEOPLE  of  the  8tate  of  New  York,  ex  rel, 
William  DARROW  et  at.,  as  Trustees  for 
Barriet  Ivison, 

e. 

Jlichael  COLEMAN  et  al„  Comrs.  of  Taxes, 
etc.»  of  the  City  and  County  of  New  York. 

{••..N*   Xa....) 

fieeiuitles  In  the  actual  po«ae«don  and 
control  of  one  of  three  trosteee*  who  is  a 

nonresident,  the  beneficiaries  also  beinar  nonresi- 
dents, are  not  **due  or  owing  to  persons  reeidinfir 
within  the  State**  so  as  to  be  subject  to  taxation 
therein  although  the  other  two  trustees  are  resi- 
dents thereof. 

(January  21, 1800.) 

CROSS  appeals  from  an  order  of  the  General 
Term  of  the  Supreme  Court,  First  Depart- 
ment, reversing  an  order  of  the  New  York 
JSpecial  Term  vacating  and  setting  aside  a  cer- 
tain tax  assessment.    Bevereed, 

Relators  were,  as  trustees  for  Harriet  Ivison, 
a  resident  of  California,  under  the  will  of 
Henry  Ivison,  deceased,  assessed  for  taxation 
on  personal  estate  for  1887  in  the  City  of  New 
York,  in  the  sum  of  $60,000. 

They  appeared  before  the  tax  commissioners 
and  stated  that  the  sum  vested  in  them  as  trus- 
tees was  $87,000;  that  the  securities  were  kept 
in  New  Jersey  by  their  co-trustee,  who  was  a 
resident  of  that  State  and  who  had  principal 
char^  and  management  of  the  trust  estate  and 
securities;  that  $46,600  was  invested  in  the 
stock  of  corporations  liable  to  taxation  and 
paying  their  own  taxes,  and  $40,400  in  western 
land  mortgages. 

The  commissioners  thereupon  reduced  the 
assessment  from  $60,000  to  $&,000. 

The  relators  brought  certiorari  proceedings 
to  review  the  assessment  and  the  Special  Term 
decided  that  it  should  be  stricken  from  the  roll. 
The  General  Term  reversed  this  judgment,  but 
reduced  and  modified  the  assessment  by  de- 
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ducting  $4,600  as  an  over- valuation,  and  $18, 
466.67,  representing  one  third  of  the  valuniion 
of  the  estate,  which  the  General  Term  decided 
was  not  &sses8ab1e  in  New  York  for  tlie  re:u>on 
that  one  of  the  trustees  resided  in  New  Jersey. 

The  relators  appeal  from  that  part  of  the  or- 
der which  affirms  the  original  assessment  as  re- 
duced and  modified. 

The  commissioners  appeal  from  that  part  of 
the  order  which  provides  for  a  reduction  of 
the  one  third  of  the  valuation  of  the  estate. 

Messre,  Brownell  &  Lathropf  for  rela- 
tors: 

Prior  to  the  Act  of  1888.  chap.  803,  p.  568, 
no  tax  could  have  been  assessed  upon  any  of 
the  trustees  in  respect  to  the  mortgages  upon 
property  in  Illinois  and  Iowa. 

People  V.  Conire,  of  Taxes,  38  N.  Y.  338;  Pe(h 
pie  V.  Smitli,  88  N.  Y.  676;  People  v.  Gardner, 
61  Barb.  853;  People  v.  Comre,  of  Taxes.  4  Hun, 
595,  63  N.  Y.  680;  Graham  v.  Norfolk  First 
Nat.  Bank,  84  N.  Y.  898;  Lord  v.  Arnold,  18 
Barb.  104;  Boardman  v.  Tompkins  Co,  Suprs. 
85  N.  Y.  859. 

The  Statute  of  1888  does  not  authorize  any 
taxation  of  them  because  they  are  not  within 
its  terms.  This  Statute  is  to  be  strictly  con- 
strued ;  taxation  is  not  to  be  extended  or  au- 
thorized by  construction.  Nor  should  the 
court  stretch  the  Statute  as  the  Tax  Commis- 
sioners and  prevailing  opinion  at  general  term 
have  done. 

Strauss  v.  Coleman,  44  Hun,  30;  People  v. 
Comrs.  of  Taxes,  17  Hun,  398. 

The  two  trustees  taxed  have  no  means  of  in- 
demnifying themselves  against  the  tax.  The 
property  is  not  in  their  possession  nor  under 
their  control  and  so  not  taxable  to  them. 

People  V.  Coleman,  43  Hun,  581 ;  People  v. 
Comrs.  of  Taxes,  38  N.  Y.  334. 

The  Act  does  not  include  under  the  term 
"owners"  or  • 'owner,"  executors,  trustees  and 
agents.  It  requires  a  stretch  of  judicial  con- 
struction to  insert  in  the  Statute  the  word 
"trustee." 
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People  ▼.  CoUmafit  mipra;  Perry,  TniBtees, 
§411,413. 

Messrs,  David  J.  Dean  and  Oeorse  S» 
Coleman,  with  Mr.  William  H.  Clark,  for 

respoDdents: 

The  assessment  against  the  two  resident  co- 
trustees was  correct  in  form. 

People  V.  Coleman,  42  Hun,  681. 

The  Act  of  1888,  chap.  892,  authorized  such 
taxation  and  plainly  declared  that  the  debt  and 
not  the  security  was  the  thing  to  be  considered. 
The  mortgagors  could  discharge  their  indebted- 
ness only  through  the  trustees.  The  trustees 
alone  could  pass  title  to  the  property — the  debt 
(or  credit)  owned  by  the  estate.  In  this  sense, 
which  IB  the  practical  and  legal  sense,  the  trus- 
tees did  and  ao  control  the  property,  and  it  is 
not  susceptible  of  and  does  not  require  physi- 
calpossession. 

The  obvious  purpose  of  the  Act  (chap.  892 
of  the  Laws  of  1888),  was  to  make  the  tax  fall, 
as  it  should,on  the  actual  property— the  valuable 
credit — whether  the  debtor  had  or  had  not  eiven 
the  resident  creditor  a  proper  paper  to  evidence 
and  secure  the  loan,  and  whether  or  not  the 
written  instrument  was  within  the  State. 

The  owner  of  property,  for  the  purposes  of 
taxation,  is  the  person  having  the  legal  tiUe  or 
estate  thereto  or  therein. 

Traq/  v.  Seed,  88  Fed.  Bep.  89;  Baldmn  ▼. 
Bhine,  84  Ey.  602. 

The  right  to  tax  personal  property  held  in 
trust  "has  not  been  rendered  depiendent  either 
upon  the  residence  of  the  person  creating  the 
trust,  or  that  of  the  person  to  be  benefited  by 
the  performance  of  it." 

Piople  V.  Albany  Assesaors,  40  N.  Y.  160. 

Peckham,  J,,  delivered  the  opinion  of  the 
court: 

It  ii  substantially  conceded,  and  it  Is  in  any 
event  very  plain,  that  prior  to  the  Act  (chap. 
898,  Laws  1888)  the  assessment  in  question 
could  not  be  sustained.  People  v.  Smith,  88  N. 
Y.  676. 

That  Act  provides  that  "  all  debts  and  obli- 
gations for  the  payment  of  money  due  or  owing 
to  persons  residing  within  this  State,  however 
secured,  or  wherever  such  securities  shall  be 
held,  shall  be  deemed,  for  the  purposes  of  tax- 
ation, personal  estate  within  the  State,  and 
shall  be  assessed  as  such  to  the  owner  or  own- 
ers thereof  in  the  town,  village  or  ward  in 
which  such  owner  or  owners  shall  reside  at  the 
time  such  sssessment  shall  be  made." 

This  Statute  was  passed  the  year  subsequent 
to  the  decision  of  the  case  of  People  v.  Smith, 
supra,  and  the  inference  is  not  a  labored  one 
which  concludes  that  the  law  was  enacted  to 
meet  the  decision.  In  that  case  the  relator,  a 
resident  of  the  Village  of  Warsaw,  in  this 
State,  was  the  absolute  owner  of  the  securities 
which  the  assessors  had  attempted  to  reach  for 
the  purposes  of  taxation,  but  such  securities 
were  in  the  possession  of  agents  residing  with- 
out the  Slate,  and  b)r  the  laws  of  the  States 
where  the  agents  resided  the  securities  were 
liable  to  be  taxed  in  those  States.  It  was  held 
by  this  court  that  the  relator  was  not  liable  to 
be  assessed  for  such  securities. 

The  idea  that  personal  pioperty  follows  the 
sitiLS  or  residence  of  the  owner,  while  in  some 
cases  a  perfectly  proper  legal  fiction,  to  be  in- 
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dulged  in  for  purposes  of  Justice,  was  held  not 
to  apply  in  such  a  case  for  the  purpose  of  ira* 

Sosing  a  tax  upon  a  security  not  within  the 
tate,  snd  not  protected  by  our  laws.  The 
case  here  presented  is  one  where  the  person* 
assessed  are  not  the  absolute  owners  of  the 
property,  but  are  trustees,  and  have  only  a 
representative  or  official  interest  therein,  and 
but  two  out  of  the  three  are  residents  within 
the  State,  while  a  third  resides  in  another 
State,  and  also  has  custody  and  control  of  the 
property,  and  the  beneficiaries  are  also  non- 
residents. Does  the  Act  of  1883  meet  such  a 
case?  We  think  not.  It  is  not  a  debt  due  and 
owing  to  persons  residing  within  this  State,  for 
it  is  one  which  is  due  or  owing  to  them  in 
connection  with  another  who  is  a  joint  owner, 
and  who  is  not  a  resident  within  this  State,  and 
such  other  has  the  securities.  The  Statute 
means  that  the  debt  must  be  one  which  ia 
solely  due  or  owinc  to  residents  of  this  State. 
If  the  trustee  resioing  here  has  possession  of 
the  securities,  he  can  be  assessed  for  them  un- 
der the  old  law  as  a  trustee  in  possession,  even 
though  there  be  other  trustees  nonresidents. 
Nor  ao  we  think  that  the  Statute  meant  to  in- 
clude as  owners  persons  who  were  trusteea 
only,  and  thus  assess  them  for  property  nol 
held  by  them,  and  not  within  this  State. 

Generally,  a  man  is  not  spoken  of  as  the 
owner  of  property  who  merely  holds  it  as  a 
trustee  and  in  a  representative  capacity.  He 
has  the  legal  title,  and  he  is  to  be  assessed  for 
it  when  it  is  within  the  State;  but  this  is  by 
express  provision  of  statute,  and  such  provision 
is  not  mentioned  in  the  case  of  a  trustee  whose 
trust  property  is  outside  of  the  State,  and  nol 
in  his  possession.  The  contention  of  the  coun- 
sel for  the  tax  commissioners  would  render 
property  liable  to  double,  or  even  treble,  or  still 
greater  taxation,  if  the  laws  of  other  Statea 
were  like  ours,  and  there  were  three  or  mora 
trustees  living  in  as  many  different  States. 
The  Statute,  as  it  is,  may  lead  to  Injustice  in 
the  double  taxation  of  personal  property, — 
once  to  its  absolute  owner  in  this  State,  and 
again  in  the  bands  of  his  agents  in  the  shape 
of  securities  in  their  custody  and  control  in 
other  States.  It  is  not  for  courts  to  widen  the 
possible  injustice  which  may  be  perpetrated 
under  a  Statute,  by  giving  it  a  construction 
not  only  not  called  n>r  by  its  language,  but 
forced  and  unnatural  under  the  circumstances. 
It  is  unnecessary  to  go  over  the  argument 
arising  from  an  examination  of  the  whole  law 
of  assessment  for  the  purpose  of  showing  that 
the  construction  adopted  by  as  is  the  correct 
one.  We  think  it  plainly  appears  that  the 
construction  adopted  by  the  learned  general 
term  may  lead  to  such  a  perversion  of  justice 
that  no  court  ought  to  adopt  it  unless  con- 
strained by  the  plainest  language  of  the  stat- 
ute. We  are  of  the  opinion  that  such  is  not 
the  language  of  this  one.  This  case  is  a  good 
illustration  of  the  inequitable  consequences 
arising  from  the  construction  of  the  court  be- 
low. The  real,  acting  trustee  lives  in  New 
Jersey.  He  has  possession  and  control  of  the 
securities,  which  are  bonds  and  mortgages  up- 
on lands  in  other  States,  and  the  bene^ciaries 
are  all  nonresidents  of  this  State.  And  yet, 
by  the  action  of  the  Tax  Oommissioners,  be- 
cause two  of  the  trustees  are  residents  of  thi« 
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State,  although  they  have  neither  po6sefBion\f^9ed,and  that  of  the  Special  Term,  settiiwasidt 
nor  control  of  the  property,  and  none  of  it  is   and  fiaeating  the  aseeemnent,  should  be  afflrmed^ 


in  this  State,  the  tmst  estate  must  pay  tribute 
to  us.    We  think  not. 
The  order  qf  the  Oen&ral  Term  ehotUd  be  re- 


with  costs. 
All  concur,  except  Earl»  J,,  ahsenU 
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BGHUTLEILL  RIVER  EAST  SIDE    R. 
CO.,  Plff.  in  Err,, 

t). 

John  J.  EERSET. 
(....Pa.....) 


!•  In  prcMseedin^  to 
for  the  taking  of  property  for  railroad 
purposes,  whatever  injurioualy  atfects  the  own- 
er's adJolniDfir  property  as  the  direct  and  necessary 
result  of  the  location  of  the  road  may  be  oonsld- 
ored  by  the  jury  In  making  their  assessmeat. 

8.  Where  the  location  of  a  railroad 
acroM  property  leased  as  a  ooal  yard 
makes  necessary  new  appliances  for  the  continua- 
tion of  the  ooal  businees  and  Increases  the  cost  of 
laislnfir  and  storing  the  coal  as  well  as  the 
breakage  and  waste  in  handling  it,  the  additional 
expense  and  loss,  together  with  the  cost  of  the 
new  appliances,  may  properly  be  received  in 
evidence  tn  a  proceeding  by  the  lessee  to  recover 
damages  for  such  location,  not  as  specific  items 
of  claim,  but  as  affecting  the  market  value  of 
the  leasehold. 

(Xazoh  17,  1880.) 

ERROR  to  the  Court  of  Common  Pleas,  No. 
2,  of  Philadelphia   County  to  review  a 


Judgment  in  favor  of  plaintiff  in  a  proceeding 
to  recover  damages  for  the  taking  by  defend- 
ant for  railroad  purposes  of  a  portion  of  prop^ 
erty  in  which  he  had  a  leasehold  interest 
AJKrmed. 

Trhe  case  sufficiently  appears  in  the  opinion. 

Messrs,  Thad.  L.  vanderslice  and 
Lewis  C.  Cassidy*  for  plaintiff  in  error: 

The  question  for  the  Jury  was,  What  was  the 
value  of  the  leasehold  interest  before  the  rail- 
road affected  it  at  all? 

It  was  worth  to  plaintiff  the  same  sum  it  was 
worth  for  sale  and  transfer,  and  the  mode  of 
ascertaining  the  sum  is  by  the  testimony  of 
witnesses  upon  its  market  value. 

Pennsylvania  R  Oo,  v.  My,  107  Pa.  166. 

A  tenant's  damage  is  to  be  measured  by  the 
same  rule  that  is  applied  to  the  owner  of  the 
fee — What  was  his  estate  worth  before  and 
after?    What  injury  was  done  to  his  property^ 

Philadelphia  Sr.RGo.  v.  Geto,  1 18  Pa.  214. 

The  price  which,  upon  full  con<:ideration  of 
the  matters  stated,  the  Judgment  of  well-in- 
formed and  reasonable  men  will  approve,  may 
be  regarded  as  the  market  value. 

Pittsburgh  A  W.  R,Oo.  v.  Patterson,  107  Pa. 
464. 

The  Jurors  are  to  value  the  injury  to  the  prop- 
erty, without  reference  to  the  person  of  the 


Noxa— Oompcfuotion  for  lamd  taken  for  railroad 

purposes. 

In  condemnation  proceedings  the  land  owner  is 
entitled  to  full  compensation  for  the  land  actually 
taken,  and  for  such  damages  to  the  residue  as  are 
equivalent  to  the  diminution  in  value,  general  bene- 
fits not  considered.  Fremont,  ^  ft  M.  V.  K.  Co.  v. 
Meeker  (Neb.j  44  N.  W.  £ep.  70. 

The  damages  include  what  is  necessary  to  make 
good  all  that  results,  directly  or  Indirectly,  to  the 
Injury  of  the  owners  in  the  whole  premises  and  in- 
terests affected,  and  not  merely  the  strip  taken. 
Grand  Bapids,  L.  ft  D.  K.  Go.  v.  Chesebro  (Mich.) 
tf  N.  W.  Bep.  flO. 

In  determining  the  question  of  damages,  advan- 
tages and  disadvantages  from  the  appropriation  are 
considered,  and  are  to  be  estimated  upon  the  land 
as  a  whole.  Baltimore  ft  P.  B.  Ck>.  v.  Springer  (Pa.) 
11  Cent.  Bep.  685. 

Where  the  tract  taken  is  part  of  a  larger  connected 
body  of  land,  the  owner  may  recover  for  the  injury 
done  to  the  tract  as  a  whole,  and  is  not  restricted 
simply  to  the  part  described.  Eayetteyille  ft  L.  B. 
B.  Co.  V.  Hunt,  51  Ark.  830. 

The  full  value  of  land  actually  condemned  for  a 
railroad  must  be  allowed  as  damages,  although  the 
company  does  not  acquire  the  fee.    Ibid, 

Just  compensation  for  land  taken  consists  in 
maktng  the  owner  good,  by  an  equivalent  in  money, 
for  the  loss  he  actually  sustains  In  the  value  of  his 
property  by  being  deprived  of  a  portion  of  it.  It 
Includes,  not  only  the  value  of  the  land  taken,  but 
also  the  diminution  in  the  value  of  that  from  which 
It  is  severed.  Laflin  v.  Chicago,  W.  ft  N.  B.  Co.  33 
Fed.  Bep.  41S.  See  Each  v.  Chicago,  M.  ft  St  P.  B. 
Co.7S  WIS.SS0L 
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It  is  proper  to  consider,  in  estimating  the  damages 
for  a  right  of  way  for  a  railway,  the  manner  In 
which  the  road  outs  the  land,  the  excavations  and 
embankments,  and  the  exposure  of  the  property 
to  particular  injuries  from  the  proximity  of  the 
road.  Fremont,  B.  ft  M.  Y .  B.  Co.  v.  Meeker  (NebJ 
44  N.  W.  Bep.  79. 

The  compensation  is  the  difference  between  the 
value  of  the  land  salt  existed  before,  and  of  the  re- 
maining portion  after,  the  construction  of  the  rail- 
road. Re  Scott,  6  Manitoba  L.  Bep.  193. 

It  is  the  difference  between  its  value  before  and 
after  the  construction  of  the  road,  without  taking 
into  consideration  any  of  the  benefits  to  be  derived 
from  the  railroad.  Wichita  ft  W.  B.  O).  v.  Kuhn, 
88  Kan.  104;  Baltimore  ft  P.  B.  Co.  v.  Springer  (Pa.) 
U  Cent.  Bep.  685;  Hartman  v.  Beading  ft  P.  R.  O). 
(Pa.)  12  Cent.  Bep.  447;  Chicago,  B.  ft  N.  B.  Co.  v. 
Bowman,  11  West.  Bep.  608,  122  liL  605:  Concordia 
Cem.  Asso.  v.  Minnesota  ft  N.  W.  B.  Co.  10  West. 
Bep.  573, 121  IlL  199. 

In  determining  the  damages  to  a  farm,  caused  by 
the  construction  of  a  railroad,  it  is  proper  to  take 
into  consideration  every  element  of  damage  that 
might  be  reasonably  anticipated  before  the  road  is 
built,  and  what  really  does  exist  and  is  apparent 
after  the  road  is  constructed.  This  includes  the  in- 
convenience of  crossing,  the  raising  of  embank- 
ments, the  digging  of  ditches,  pools  of  sta^iant 
water,  and  the  obstruction  to  surface  water  by 
throwing  it  into  the  channels  or  by  damming  It  up. 
Wichita  ft  W.  B.  Co.  v.  Kuhn,  supra;  Weyer  v.  C!hl- 
cago,W.  ft  N.  B.  Co.  68  Wis.  180.  See,  generally,  San 
Diego  L.  ft  T.  Co.  v.  Neale,  8  L.B.  A.  83, 78  Oal.6aw 


Sec  also  14  L.  R.  A.  633. 
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owner,  or  the  actual  state  of  bis  business;  and 
in  doing  tbat  Ibe  only  safe  rule  is  to  inquire, 
What  would  the  property  una£Fected  by  the 
obs^truction  buve  sold  for  at  tbe  time  the  iniury 
was  committed?  What  would  it  have  sold  for 
aft  affected  by  the  injury?  Tbe  difference  is 
ilie  tiuc  measure  of  compensation. 

i^chnylkiU  Nat,  Co,  v.  llioburn,  7  Serg.  &R. 
411.    • 

Plaintiff  should  not  have  been  permitted  to 
prove  his  loss  by  breakage  of  coal,  or  tbe  in- 
creased cost  of  bandliu^  it  to  the  end  of  his 
term,  as  specific  iiems  of  damage. 

Heading  A  F.  B.  Co.  y.  Balthazar,  119  Pa. 
482. 

JdT,  Joaeph  L.  Caven,  for  defendant  in 
•error: 

If  by  reason  of  the  taking  of  the  property,  or 
Itsdesiiuction,  tbe  plaintiS  was  specially  in- 
lUred,  he  is  entitled  to  compensation  for  such 
iDJury. 

i  ennsplvania  R.  Co.  v.  Eh}/,  107  Pa.  106; 
FhVadelphia  dRRCo.  v.  Ortz,  113  Pa.  214. 

Tbe  plaintiff's  damages  will  be  the  value  to 
him  of  tbe  leasehold  for  the  uses  to  which  he 
is  lo  devote  it,  viz.,  a  coal  wharf  and  yard. 

Chicago,  K,  A  L,  8,  B,  Co,  ▼.  Caiholie  Bithop, 
119  111.  526. 

Where  one  is  compelled  by  the  entry  of  a 
railroad  to  remove  and  re  establish  the  same 
busiuess  elsewhere,  he  must  be  allowed  theex- 
pi  use  of  such  removal  and  re  establishment. 

PhiLadel;  Ma  db  B.  B.  Co,  v,  Uetz  and  Fenn- 
milvania  B.  Co.  v.  Eby,  supra;  Chicago^  M,  db 
bt.  i\  B.  Co.  v.  Hock,  118  III.  587;  St.  Louis,  V, 
d:  T.  IL  B,  Co,  V.  Capps,  67  HI.  607. 

Plaintiff  must  be  allowed  tbe  reasonable  and 
necessary  expense  for  putting  his  property  in 
the  same  condition  as  it  was  l)efore. 

Price  v.  Milwavkee  db  St.  P.  B.  Co,  27  Wis,  98; 
Oiase  V.  Worcester,  108  Mass.  60;  Walter  v. 
Post,  4  Abb.  Pr.  882. 

Evidence  to  show  the  increased  cost  of  stor- 
ing and  handling  coal,  and  the  increased  break- 
age and  wastage  to  the  end  of  the  term,  neces- 
sarily resulting  from  these  new  appliances,  was 
admissible. 

Pennsylvania  R.  Co,  v.  Eby,  supra;  Pitts- 
hvryh  Junction  B.  Co.  v.  McCutclieon  (Pa.)  5 
Cent.  Rep.  759;  Pittsburgh,  V.  db  C.  B,  Co.  v. 
Vance,  115  Pa.  825;  Tucker  v.  Massaclivsetts 
Cent.  B.  Co.  118  Mass.  646. 

McColluiiit  J.,  delivered  the  opinion  of  the 
court: 

No  complaint  is  made  by  the  defendant  Com- 
pany of  the  instructions  to  the  jury  on  the 
question  of  damagis,  and  our  inquiry  is  limited 
to  alleged  error  iu  the  admission  of  evidence. 

Tbe  plain  tiff  was  the  lessee  of  a  wharf  prop- 
erty on  the  Schuylkill  River  in  Philadelphia, 
exteuUing  from  ihe  river  to  Twenty-Fourth 
btreet.  It  was  leased  to  him  as  a  coal  wharf 
and  yard.  Upon  it  be  carried  on  the  business 
of  receiving,  storing  and  delivering  coal  for 
other  parties,  and  of  receiving,  storing  and  sell- 
ing coal  and  sand  on  bis  own  account.  The 
ap[>Iianccs  used  in  tbe  business  and  necessary 
lo  carry  ii  on  belonged  to  him. 

In  January,  18bG,  the  defendant  Company 
entered,  and  located  its  road  upon  thedemiseci 
premises,  appropriating  for  that  purpose  a  strip 
of  land  sixty  feet  in  width,  and  dividing  the 
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property  into  two  parts.  Tbe  sheds,  mns  and 
other  appliances  indispensable  to  the  business 
for  which  the  property  was  leased  were  par- 
tially destroyed  by  this  addition  of  the  Com- 
pany, and  the  construction  of  new  ones  adapt- 
ed to  the  changed  condition  became  necessary 
in  order  to  continue  the  business.  A  bridge 
with  a  single  span  of  sixty-eight  feet  and  an 
elevation  of  twentjr-one  feet  above  the  railroad 
tracks,  and  a  dernck,  sheds  and  runs  of  a  cor- 
responding height  were  required.  The  Com- 
pany recognized  the  necessity  for  these  appli- 
ances as  the  direct  consequence  of  the  location 
of  its  railroad,  and  admits  that  it  promised  the 
plaintiff  to  construct  them,  but  excuses  its  non- 
performance on  the  ground  that  it  could  not 
agree  with  him  as  to  the  details  of  the  work. 
In  other  words,  the  plaintiff  wanted  better 
structures  than  the  Company  was  willing  to 
build,  or  considered  necessary,  in  view  of  the 
probable  duration  of  bis  leasehold.  It  was  con- 
templated by  tbe  parties  that  the  business 
should  be  contiuued  by  the  plaintiff,  and  that 
he  should  have  as  far  as  practicable  tbe  same 
facilities  for  carrying  it  on  that  he  had  before 
enjoyed.  It  was  the  onlv  business  which  his 
lease  allowed  him  to  establish  there,  and  if  he 
abandoned  it  his  leasehold  was  worthless,  be- 
cause he  could  not  sublet  or  sell  it  without  the 
consent  of  his  le8.«or.  The  Company  failing  to 
provide  the  facilities  it  conceded  he  was  enti- 
tled to  and  had  promised  he  should  have,  he 
constructed  such  appliances  as  were  necessary 
for  the  continuance  of  the  business  as  it  exist- 
ed before  the  location  of  the  railroad.  The  in- 
creased height  of  the  structures  increased  the 
cost  of  raising  the  coal,  and  tbe  breakage  and 
waste  in  handling  it  This  additional  expense 
and  loss,  together  with  the  cost  of  the  new  ap- 
pliances, he  was  allowed  to  show  and  prove  on 
tbe  trial  of  this  issue.  The  Company  objected 
to  this  evidence  and  now  contends  that  the 
court  erred  in  admitting  it. 

It  is  well  settled  that  the  proper  measure  of 
damages  is  the  depreciation  in  the  market  value 
of  the  property,  caused  bv  the  location  and 
construction  of  the  railroad.  But  the  elements 
to  be  considered  in  the  ascertainment  of  this 
depreciation  are  as  varied  as  the  properties  af- 
fected and  the  uses  to  which  they  were  applied. 
A  speciUcation  of  all  these  elements  is  impossi- 
ble, because  they  cannot  be  anticipated,  and 
many  of  them  remain  to  be  developed  in  the 
course  of  the  litigation  consequent  upon  the 
taking  of  property  by  eminent  domain.  In  the 
ordinary  case  of  the  appropriation  of  land  for 
railroad  purposes  the  opinions  of  witnesses  who 
are  conversant  with  the  property  and  the  gen- 
eral selling  price  of  lands  in  the  vicinity  are 
received  on  the  question  of  its  value  unaffected 
by  the  road  and  its  value  as  affected  by  it.  But 
this  is  not  exclusive  of  other,  and  in  some  cases, 
better,  methods  of  proof.  It  may  be  stated  as 
a  general  principle,  applicable  to  cases  of  this 
sort,  that  whatever  iuiuriously  affects  the  prop- 
erty, as  the  direct  and  necessary  result  of  tne 
location  of  the  road  upon  it,  may  be  considered 
in  tbe  assessment  of  damages. 

In  this  case  the  estate  of  the  plaintiff  was 
limited  to  a  particular  use.  Its  enjoyment  in 
accordance  with  tbe  terms  of  its  creation  ro- 
Quired  that  the  appliances  which  had  been  ren- 
dered useless  by  the  entry  of  the  defendant 
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Company  sbonld  be  reconstracted  at  an  dera- 
tion which  increased  the  ooet  of  raising  and 
storing  the  coal,  and  increased  the  breakage 
and  waste  in  handling  it.  We  think  these 
matters  were  properly  received  in  endence  as 
descriptiTe  of  the  injuiy  inflicted  and  the  bur- 
den imposed  on  the  property  by  the  occupation 
of  it  for  railroad  purposes,  and  that  they  were 
for  the  consiiterationof  the  Juiy,  not  as  specific 
items  of  claim,  but  as  affecting  market  value. 
The  specifications  of  error  are  dismissed*  and 

Thejudgmtnt  U  afflrmed. 
Pazson*  CK  J.,  not  sitthig. 


ROYAL  INSURANCE  CO.,  of  liTeipoQl, 

Flff,  in  Brr., 

9. 

Uarietta  HELLER. 


(. 


.) 


!•  An  entry  bgr  a  landlord  to  rebuild  a 

burned  building,  under  an  agreement  witb  the 
tenant  that  the  latter  shall  oontinue  to  pay  rent 
during  the  time  of  rebuilding,  in  oonsideratlon 
of  the  landlurd*8  promise  to  grant  a  new  lease 
of  the  improved  property  on  more  favorable 
terms,  will  relieve  an  insurance  company  of 
Its  contract  to  indemnify  the  tenant  for  any 
loss  accruing  to  him  by  reason  of  having  to 
pay  rent  for  the  insured  building  during  such 
time  as  It  should  be  untenantable  by  reason  of 
ftreu 

Itm  No  sttpnlatlon  between  third  peiv 
eons  can  contioue  upon  one  ao  obligation  from 
which  the  law  relieves  him. 

8*   An  Ineoraaee  eompajiy'B  letter  etat- 

In^  that  it  could  not,  by  reason  of  the  landlord 
entering  for  the  purpose  of  rebuilding,  be  dls- 
ebarged  from  liability  on  a  policy  insuring  a  ten- 
ant against  liability  for  rent  in  case  the  leased 
buildings  are  burned,  and  that  such  defense 
would  not  be  raised,  will  not  estop  the  company 
from  asserting  Its  discbarge  from  further  llabU- 
fty  by  reason  of  an  entry  by  the  landlord  under 
an  agreement  with  the  tenant  to  continue  the 
payment  of  rent. 

(March  10, 180(1) 

ERROR  to  the  Conrt  of  Common  Fleas,  No. 
4,  of  Philadelphia  County  to  review  ajudg- 
inent  in  favor  of  plaintiff  in  an  action  upon  a 
policy  insuring  plaintiff  against  liability  to  pay 
rent  for  certain  leased  property  in  case  the 
buildings  thereon  were  destroyed  by  fire.  Be- 
tersed. 

During  the  negotiations  for  a  settlement  of 
the  rights  of  the  parties  and  permission  to  have 
the  buildings  rebuilt,  the  attorney  of  the  insur- 
ance company  wrote  the  following  letter: 

H.  Hampton  Todd,  Esq.,  Attorney  for  Mrs. 
Heller. 

Dear  Sir: — ^The  Royal  Insurance  Company 
could  not  be  discharged  from  liability  on  Mrs. 
Heller's  policy,  by  reason  of  the  landlord  en- 
tering for  the  purpoae  of  rebuilding,  nor  will 
such  a  defense  be  raised. 

But  they  decline  to  be  parties  to  any  agree- 
ment that  the  landlord  shall  be  permitted  with 
their  consent  to  rebuild,  the  only  effect  of 
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which  would  be  to  prevent  a  suFpenslon  of  the 
rent  during  the  time  of  rebuilding.  .  .  . 

Truly  yours, 

Morton  P.  Henry, 
Attorney  for  the  Royal  Insurance  Company, 
April  17, 1888. 

The  other  material  facts  sufficiently  appear 
in  the  o^nion. 

Mr.  Morton  P.  Henry »  for  plain  tiff  in 
error: 

Fire  insurance  is  a  contract  of  indemnity. 

1  Phillips,  Ins.  ^  4;  Porter,  Ins.  p.  6;  Mar- 
shall, Ins.  1;  "Wood,  Fire  Ins.  note  f ,  p.  4;  Ilatt 
▼.  IfaaivOU  A  C.  R,  Co.  80  U.  S.  13  Wall. 
867  (20  L.  ed.  694);  DarreU  v.  TibbUtH,  L.  R.  5 
Q.  B.  Div.  560;  Friemansdorf  y.  Wateriown 
iM.  Co.  I  Fed.  Rep.  68. 

After  a  loss  has  occurred  to  the  sublect  of 
insurance  the  insured  not  only  cannot  by  any 
act  of  his  own  increase  the  liability  of  his  in- 
surer or  indemnifier,  but  he  must  do  evervthing 
in  his  power  to  mitigate  and  reduce  the  loss. 

Wood,  Fire  Ins.  p.  776;  Atlantic  Ins.  Co.  ▼. 
Storrote,  5  Paige,  285;  Niagara  F.  Ins.  Co.  v. 
Fidelity  TitU  d  Truet  Co.  123  Pa.  516;  In$, 
Co.  of  N.  A.  V.  Fidelity  Title  A  Trust  Co.  2  L. 
K  A.  586, 123  Pa.  523:  Carstairs  v.  Mechanics 
d  T.  Ins.  Co.  18  Fed.  Rep.  478. 

The  liability  of  the  insurer,  like  that  of  a 
surely,  cannot  be  enlarged  without  bis  consent 
after  the  obligation  has  been  entered  into. 

Crawley  v.  Com.  123  Pa.  275. 

If  the  landlord  enters  on  the  premises  for  the 
purpose  of  rebuilding,  either  with  or  without 
the  consent  of  his  tenant,  the  liability  of  the 
tenant  for  rent  ceases. 

Mapaw  T.  lAimbert,  8. Pa.  444;  Hoeveler  t. 
Fleming,  91  Pa.  ^SSt\  Ex  parte  VitaU,  47  L.  T. 
N.  S.  450;  Piatt,  Covenants,  197. 

When  Mrs.  Heller  agreed  to  continue  to 
pay  the  rent  it  was  a  voluntary  assumption  of 
a  continuing  liability  for  rent  after  the  time 
when  the  law  relieved  her,  and  the  company 
thereby  became  exonerated  in  full  from  further 
loss  under  their  policy. 

Darrell  v.  TibbUts,  L.  R.  6  Q,  B.  Div.  560; 
Castellain  v.  Preston,  L.  R  11  Q.  B.  Div.  380; 
Friemansd<nf  v.  Watertovin  Ins.  Co.  supra. 

Mr.  M.  Hampton  Todd»  for  defendant  in 
error: 

No  one  was  discharged  from  liability,  no  in- 
jury of  any  kind  done  to  the  defendant.  The 
plaintiff  agreed  with  her  'landlord  that  he 
should  rebuild,  and  that  the  entry  for  that  pur- 
pose should  not  be  construed  as  an  eviction  or 
surrender. 

Niagara  F.  Ins.  Co.  v.  Fidelity  Tide  d  Trust 
Co.  123  Pa.  516. 

Mitcshellf  Jl,  delivered  the  opinion  of  the 
court: 

,  The  facts  in  this  case  as  they  appnpar  in  the 
affidavit  of  defense  and  the  plaintilT's  state- 
ment are  practical! V  undisputed,  and  they  es- 
tablish a  complete  aefenae.  Defendant  by  its 
policy  sgreed  to  indemnify  plaintiff  for  "any 
loss  accruing  to  her  by  reason  of  having  to  p:i  v 
rent  for  the  (therein)  described  buihiini;  such 
time  or  times  as  the  building  may  be  untenant- 
able by  reason  of  fire  oj  fires  occurring  durin/r 
the  continuance  of  this  policy."  A  fire  occurred 
in  January,  1888,  and  the  landlord  entered  to 
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rebuild,  in  July.  That  as  a  legal  cousequence 
would  have  suspended  the  payment  of  rent. 
It  was  a  rescission  i>r0  tanto  of  the  lease.  Ma- 
gaw  V.  Lambert,  8  Pa.  444;  Hoveler  v.  Fleming ^ 
91  Pa.  822. 

Defendant  was  liable  under  its  policy  for  the 
rent  from  January  to  July,  and  that  amount  it 
paid.  But  the  plaintiff  and  her  landlord  en- 
tered into  an  a^eement  by  which  the  former 
agreed  to  continue  to  pay  rent  during  the  re- 
building of  the  store,  and  in  consideration 
therefor  the  latter  agreed  to  rebuild  with  cer- 
tain improvements  and  to  give  a  new  lease  on 
more  favorable  terms.  Tbis  agreement  dis- 
charged the  defendant.  The  payment  of  rent 
under  it  by  plaiotiff  was  a  voluntary  under- 
taking, not  a  legal  obligation  under  the  first 
lease,  against  which  alone  the  policy  undertook 
to  indemnify  her.  It  is  set  out  in  the  pleading 
that  the  landlord  was  insured  as  to  his  rent  in 
the  Pennsylvania  Fire  Insurance  Company, 
and  that  that  Company,  asserting  a  right  or 
subrogation  to  the  landlord's  claim  for  rent 
against  the  tenant,  procured  the  landlord  not  to 
re-enter  until  the  plaintiff  made  the  agreement 
in  question,  and  that  by  that  agreement  it  was 
expressly  stipulated  that  the  rights  and  liabili- 
ties as  to  rent,  and  as  to  claims  under  their 
respective  insurance  policies,  should  not  be  af- 
fected. But  these  facts  are  entirely  immate- 
rial. If  true,  thev  showed  a  fraudulent  at- 
tempt on  part  of  the  plaintiff,  the  landlord  and 
the  Pennsylvania  Fire  Insurance  Company  to 
shift  a  burden  which  belonged  on  them  to  the 
defendant.  But  even  if  there  was  no  such 
fraudulent  purpose,  the  effect  of  the  agreement 
was  to  continue  upon  the  defendant  an  obli- 
gation from  which  the  law  relieved  it,  and  no 
stipulation  between  the  other  parties  without 
its  consent  could  accomplish  such  a  re<iult. 

It  is  said  that  the  hardship  of  plaintiff's 
situation  forced  her  to  make  the  agreement, 
and  that  without  it  the  landlord  would  not 
have  re-entered,  and  the  defendant  would  then 
have  been  liable  for  an  entire  year's  rent.  Per- 
haps so,  perhaps  not.  What  the  landlord  would 
have  done  there  are  no  means  of  ascertaining, 
but  what  it  was  his  interest  to  do  is  clear 
enough.  He  misrht  have  lain  by  and  collected 
his  rent  from  plaintiff  till  the  end  of  her  lease, 
but  then  he  would  have  had  to  lose  rant  while 
he  rebuilt*  Or  he  might  have  rebuilt  during 
her  lease,  and  looked  to  his  insurance  for  in- 
demnity while  the*  rent  was  suspended  by  the 
rebuilding.  It  was  manifestly  his  interest, 
therefore,  to  enter  and  rebuild  during  the  run- 
nineof  plaintiff's  lease  and  his  own  policy  in 
the  Pennsylvania  Company.  He  had  nothing 
to  gain  and  something  to  lose  by  delay.  The 
hardship  in  plaintiff's  situation  was  in  having 
an  insufficient  insurance,  bhe  was  bound  to 
pay  rent  for  three  years  and  uiil,>  ludemuified 
for  one.  It  was  beV  interest,  therefore,  to  have 
the  rebuilding  done  as  soon  as  possible.  The 
honest  and  proper  course  for  alt  parties  would 
have  been  to  rebuild  at  the  earliest  convenient 
time.  The  plaintiff  would  then  have  paid 
rent  until  the  rebuilding  commenced,  and 
would  have  been  indemnified  by  the  defendant. 
The  rent  would  have  been  suspended  during 
the  rebuilding,  and  the  landlord  would  have 
been  indemnified  by  the  Pennsylvania  Com- 
pany.   No  one  haa  anything  to  gain  by  de- 
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parting  from  this  plain  course  except  the  Penn- 
sylvania Company,  which,  if  the  scheme  ha<i 
succeeded,  woula  have  transferred  its  owii> 
proper  loss  to  the  defendant.  But  when  the 
parties  undertook  to  vaiy  the  defendant'^ 
contract  liability  from  that  which  Uie  law  im- 
posed, tlieir  action  was  ineffective  for  such 
purpose,  and  as  to  the  defendant  totally  void. 

Reference  was  made  during  the  argument  to 
the  correspondence  and  a  claim  suggested 
that  the  present  defense  had  been  waived.  But 
such  a  view  is  untenable.  The  meaning  of  th» 
letter  of  defendant's  counsel,  dated  April  17, 
1888,  is  entirely  clear.  The  defense  which  it 
says  will  not  be  raised  is  that  defendant  will 
be  "  discharged  from  liability  by  reason  of  the 
landlord  entering  for  the  purpose  of  rebuild- 
ing." Of  course  not.  The  fire  had  taken  place 
in  the  preceding  January,  and  nearly  three 
months'  rent  was  due  at  the  date  of  the  letter. 
From  liability  for  tJiis  rent  and  such  other  aa 
should  accrue  up  to  the  entry  of  the  landlord, 
such  entry  would  not  be  a  oischarge,  and  the 
letter  says  that  such  a  defense  will  not  be 
raised.  But  then,  to  make  certain  that  its 
meaning  is  not  more  than  this,  it  goes  on  to* 
say  explicitly  that  defendant  will  not  consent 
to  anything  which  will  vary  the  legal  effect  of 
the  landlord's  entry,  to  wit,  the  suspension  of 
the  rent  during  the  rebuilding.  There  is  here 
no  waiver  of  any  of  defendant's  rights. 

Judgment  reversed,  and  procedendo  awarded. 

Clark*  J.,  not  litting; 


Jacob  If.   DUNCAN,  Impleaded,  etc.*  F^T. 

in  Err,, 

9. 

Stephen  FLANAQAN. 

In  a  8tiit  hy  a  Judgment  debtor  ag^alnsi 
ODe  Jointiy  liable  with  him  on  the  demand 
for  whioh  the  Judgment  -was  reoovered,  but  who 
durlnflr  the  pendenoy  of  the  aotion  had  been  dto- 
oharered  In  bankraptoy,  foroontrlbationtoward* 
payment  of  the  Judgment,  an  affidavit  of  defense 
whioh  impugns  the  good  faith  of  plaintiff  by  set- 
ting out  that,  defendant  having  been  notified 
that  the  former  suit  had  been  abandoned,  his  oo- 
defendant,  the  present  plaintiff,  had  the  proceed- 
ings renewed  and  carried  to  Judgment  without 
notifying  the  present  defendant  and  thereby  pre- 
vented him  from  pleading  his  discharge  in  bank- 
ruptcy, and  that  such  oo-<lefendant,  although  as- 
suming to  conduct  the  defense  for  the  bene Jt  of 
all  parties  concerned,  and,  knowing  of  such 
discharge,  neglected  to  set  it  up  as  a  defense,  i» 
sufficient. 

(March  S4,  imu 

ERROR  to  the  Court  of  Common  Pleas,  No. 
2,  of  Philadelphia  County  to  review  a 
judgment  in  favor  of  plaintiff  for  want  of  a  suf- 
ficient affidavit  of  defense  in  an  action  against 


XOTX.— '*He  who  comes  into  equity  must  oom» 
with  clean  hands.**  Bee  note  to  Hedf  ord  v.  Levy  (W» 
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tiis  Joint  debtor  for  contribution  towards  pay- 
ment of  the  Judgment  recovered  on  the  debt. 
BetenecL 

On  September  20,  1872,  Duncan  and  Flana- 
^n  and  others  entered  into  a  contract  by  which 
they  agreed  to  procure  and  ah ip  a  cargo  of  beef 
from  Qalveston,  Texas,  to  rbiladelpbia,  on 
joint  account.  The  steamer  Francis  Wright 
iras  chartered  for  the  adventure.  In  1874  suit 
was  brought  in  New  York  on  the  charter-party 
by  the  owners  of  the  Francis  Wright  and  a 
Judgment  recovered  in  favor  of  plaintitfs. 
Flanagan  paid  this  judgment  and  brought  suit 
to  recover  contribution  from  his  condefend- 

«DtS. 

Further  facts  appear  in  the  opinion. 

Messrs,  A.  A.  Hirst  and  J.  Howard 
Oendell  for  plaintiff  in  error. 

Mr.  Geor£^  P.  Rich*  for  defendant  in 
error:  • 

This  action  will  lie  to  recover  from  Duncan 
his  proportion  of  the  Joint  expenses. 

KuU  V.  Dreihelbis,  136  Pa.  335;  Brubaeker  v. 
Robinson,  8  Penr.  &  W.  295;  QaU/reath  v. 
Moore,  2  Watts,  h6;  Wright  v.  Gumpsy,  41  Pa. 
102;  Finlay  v.  SUwart,  56  Pa.  183;  Meason  v. 
Rains,  63  Pa.  835. 

The  adventurers  are  joint  debtors,  who,  as 
between  themselves  and  their  creditors,  were 
each  liable  for  the  whole  debt;  but,  as  between 
themselves,  each  is  liable  for  his  proportion 
only,  and  as  to  the  rest  is  surety  for  the  others. 

Aekerman's  App,  106  Pa.  1.    • 

The  doctrine  of  subrogation  does  not  depend 
on  privity,  nor  is  it  coimned  to  cases  of  strict 
•uretyship;  it  is  a  mode  which  equity  adopts  to 
comi^el  the  ultimate  discharge  of  the  debt  by 
him  who,  in  good  conscience,  ought  to  pav  it; 
and  to  relieve  him  whom  none  but  the  creditor 
could  ask  to  pay. 

McCormick  y,  Irwin,  86  Pa.  1\1\  Bender  v. 
George,  92  Pa.  36;  Aekerman*s  App.  supra. 

Even  if  the  Judgment  has  been  marked  "sat- 
isfied" on  the  record,  equity  will  keep  the  debt 
alive,  and  the  surety  paying  is  entitled  to  be 
subrogated  as  against  all  but  intervening  cred- 
itors. 

Wright  v.  Grover,  82  Pa.  SO^'BaHep  v.  Brown- 
fteld,  20  Pa.  41. 

If  a  demand  is  not  provable,  it  is  not  barred 
by  the  certificate  of  discharge  in  bankruptcy. 

Murray  v.  Be  Rottenham,  6  Johns.  Ch.  62. 

As  to  demands  not  barred,  see 

Large  v.  Bosler,  8  Pa.  L.  J.  246;  Kingsley  v. 
Prentiss,  6  Pa.  L.  J.  479;  United  States  v.  The 
Bob  Roy,  13  Nat.  Bankr.  Reg.  235;  Loring  v. 
Kendall,  1  Gray,  305;  Fowler  v.  Kendall,  44 
Me.  448;  Eastman  v.  Hihbard,  18  Nat.  Bankr. 
Beg.  360;  Pike  v.  McDonald,  82  Me.  418;  Leigh- 
ton  V.  Atkins,  35  Me.  118. 

The  right  to  plead  his  discharge  in  bar  of  an 
action  pending  against  him  is  exclusively  the 
bankrupt's  personal  right.  If  he  fails  to  avail 
himself  of  it^  Judgment  may  be  rendered  against 
him. 

Manwarring  v.  Kouns^  85  Tex.  171  ;Par&  ▼. 
Casey,  35  Tex.  636;  Fellows  v.  EaU,  8  McLean, 
487;  Stetcard  v.  Oreen,  11  Paige,  535;  Freeman 
V.  Warren,  3  Barb.  Ch.  635;  S^mour  v.  Brown- 
ing, 17  Ohio,  362;  Taylor  v.  Renn,  8  Chic.  Leg. 
News.  410;  Horner  v.  Spelman,  78  111.  206. 

Notwithstanding  the  defendant's  bankrupt- 
cy, a  valid  Judgment  can  be  rendered  against 
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him,  unless  he  avails  himself  of  the  proceed- 
ings in  bankruptcy. 

Palmer  v.  Merrill,  67  Me.  26;  JSs  Leibenstein, 
4  Chic.  Leg.  News,  309. 

Oreen»  J.,  delivered  the  opinion  of  the 
court: 

The  liability  upon  which  the  Judgment  in 
the  State  of  New  York  was  recovered  against 
the  plaintiff  and  the  defendant  jointly  grew 
directly  out  of  the  original  article  of  agreement 
made  on  September  20,  1872.  The  plaintiff, 
the  defendant  and  several  others  were  parties 
to  that  agreement,  and  in  it  they  all  ap^reed  that 
the  charter  of  the  steamship  Francis  Wright 
was  accepted  and  was  "for  the  account  and 
risk  of  all  concerned  in  the  joint  venture." 
The  owners  of  the  Francis  Wright  brought  the 
action  in  New  York  in  1B74  against  the  plain- 
tiff, the  defendant  and  some  of  the  other  par- 
ties to  the  agreement,  claiming  the  sum  of 
$6,966.86  as  a  Imlance  due  for  the  charter  and 
hire  of  the  vessel  during  the  joint  venture  men- 
tioned in  the  agreement.  For  some  unex- 
plained reason  the  case  seems  to  have  slumbered 
for  nine  years  and  it  was  not  until  1883  that  the 
action  was  tried  and  resulted  in  a  verdict  and 
judgment  for  the  plaintiffs,  and  against  four  of 
the  defendants,  including  the  plaintiff  and  de- 
fendant in  the  present  suit.  The  liability  up- 
on which  that  action  was  founded,  and  for 
which  the  judgment  was  recovered,  arose  ex- 
clusively from  the  agreement  of  1872.  It  was 
therefore  in  existence  at  the  time  Duncan's  pro- 
ceeding in  bankruptcy  was  commenced  and  at 
the  time  of  the  adjudication  in  1878,  and  the 
discharge  in  1881.  We  know  of  no  reason 
why  that  liability  could  not  have  been  proved 
against  Duncan.  It  was  at  least  a  claim  for 
unliquidated  damages  arising  out  of  a  contract 
which  is  provided  for  by  section  6067  of  the 
Bankrupt  Act.  In  the  affidavit  of  defense  it 
is  alleged  tliat  the  defendant  was  informed  that 
the  New  York  suit  had  been  abandoned,  and 
that  nearly  nine  years  after  the  suit  was  com- 
menced a  supplemental  complaint  was  filed  to 
which  Flanagan  made  answer  but  never  noti- 
fied Duncan  of  it,  and  that  he,  Duncan,  had 
no  knowledge  of  it;  and  also  that  the  suit  was 
tried  practically  on  the  supplemental  complaint 
and  answer.  The  affidavit  also  alleges  that 
Flanagan  was  represented  in  that  suit  by  Bene- 
dict, Taft  &  Benedict,  New  York  lawyers,  who 
undertook  to  appear  for  all  the  defendants,  and 
who  were  aware  that  Duncan  had  been  ad- 
judged a  bankrupt,  that  subsequently  to  his 
discharge  Flanagan  and  the  lawyers  ignored 
him'  and  undertook  the  conduct  of  the  case, 
and  that  It  was  the  duty  of  the  lawyers  to  have 
pleaded  Duncan's  discharge  while  assuming  to 
act  for  him.  The  affidavit  further  charges 
Flanagan  with  having  renewed  the  proceedings 
in  1883  without  notice  to,  or  knowledge  by, 
Duncan,  and  without  having  given  him  an  op- 
portunity to  plead  his  discbarge. 

As  Flanagan  now  seeks  to  recover  In  this 
action  against  Duncan  upon  the  equitable  prin- 
ciple of  contribution,  it  is  necessary  that  his 
bands  should  be  clean.  His  good  faith  is  im- 
pugned by  the  facts  alleged  in  the  affidavits  of 
defense  which  we  must  assume  to  be  true;  and 
as  those  facts  tend  to  show  that  he  acted  in  bad 
faith  in  so  conducting  the  defense  in  the  New 
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York  suit  that  a  Judgment  was  recovered 
a^inst  Duncan,  "whicb  migbt  have  been  pre- 
vented by  pleading  the  discharge  of  the  latter, 
and  by  giving  Duncan  no  opportunity  to  plead 
the  discunr^e  himself,  he  is  certainly  not  en- 
tilled  to  judgment  in  this  action  for  want  of  a 
sufficient  affidavit  of  defense. 
The  defendant  has  a  right  to  be  heard  bj  a 


Jury  upon  his  allegations  of  fact.  Whether 
the  defendant  can  plead  his  discharge  against 
the  present  claim  of  the  plaintiff  is  a  question 
which  can  be  determined  on  the  trial  after  all 
the  facts  on  both  sides  are  brought  out. 

Judgment  reoened,  and  r^oord  TtmitMfmr 
fwrihar  proceedings. 


KANSAS  SUPREME  COURT. 


ATCHISON,  TOPEKA  &  SANTA  Pfi 
R   CO.,  Plff.  in  Brr„ 

Joel  COCHRAN,  Admr.,   etc.,   of  John  M. 
Gibson,  Deceased. 

( Kan. ) 

*1.  A  stockholder  of  a  rallroaa  com- 
pany is  not  liable  for  the  negligenoe  of  the 
offioeiB,  agents  or  employte  of  the  oompanjr  in 
the  operation  of  its  road. 

8*  Under  the  laws  of  Kansas,  araHroad 
company  has  the  lawftil  ri^ht  to  pur- 
chase and  Dold  stock  of  any  other  railroad  com- 
pany, the  line  of  wboee  railroad,  oonstructed  or 
belnir  oonstructed,  connects  with  its  own. 

8*  Where  the  rights  and  powers  of  a 
railroad  company  are  those  of  a  stockhold- 
er only.  In  a  oonnectlnir  raibroad,  the  railroad 
company,  on  account  of  being-  a  stockholder,  is 
not  liable  for  the  negligence  of  the  connecting 
railroad, 

4.  Where  two  connecting  railroad  com- 
panies use  a  station  Jointly,  or  hire  one 
person  to  discharge  the  duties  of  ticket  agent  for 
both,  and  such  person  sells  a  ticket  for  carriage 
over  one  of  the  roada,  the  other  company  Is  not 
responsible  for  the  road  over  which  the  ticket 
oarries  the  passenger. 

(February  8, 1890.) 

ERROR  to  the  District  Court  for  Johnson 
Couuty  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  to  recover  damages  for 
personal  injuries  resulting  in  death,  and  alleged 
to  have  been  caused  by  the  negligence  of  de- 
fendant's agents  and  servants.    lievereed. 

Statement  by  Horton*  Ch.  J,: 

On  the  81st  day  of  May,  1887,  Joel  Cochran, 
administrator  of  the  estate  of  John  M.  Gibson, 
deceased,  filed  his  petition  in  the  District  Court 
of  Johnson  County,  Ean.,  agaiust  the  Atchi- 
son, Topcka  &  Santa  F6  Railroad  Company, 
alleging  that  "The  said  plaintiff  herein  com- 
plains of  the  said  defendant  herein  for  that, 
on  the  80th  day  of  May,  18S7,  he  was  duly 
appointed  and  qualified,  and  letters  of  admin- 
istratioo  of  the  estate  of  John  M.  Gibson,  de- 
ceased, were  iesued  to  him  by  the  Probate 
Court  of  Johnson  County,  Stale  of  Kansas,  as 
the  administrator  of  said  estate.  And  the  said 
plaintiff  further  states  that  the  said  defendant 
herein  is  now,  and  was  at  the  date  hereinafter 
first  mentioned,  a  railroad  corporation,  duly 
organized  under  and  by  virtue  of  the  laws  of 
the  State  of  Kansas,  and  then  owned  and  op- 

'*Head  notes  by  Hobston,  Oti.  J. 
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erated,  and  now  owns  and  operates,  a  railroad 
known  as  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company,  and  as  such  corporation 
and  railroad  company  was  then,  and  is  now, 
operating,  and  exclusively  managing  and  con- 
trolling, the  Southern  Kansas  luiilroad  Com- 
pany, a  corporation  duly  organized  under  th« 
laws  of  the  State  of  Kansas;  that  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Company  was 
then,  and  still  is,  a  common  carrier  of  passen- 

Sirs  for  hire  upon  its  trains  into  and  Ibrough 
ouglas  and  Johnson  Counties,  Kan.,  and  that 
the  said  Southern  Kansas  Railroad  Company^ 
so  operated,  managed  and  controlled  b^  the 
said  Atchison,  Topeka  &  Santa  F^  Railroad 
Company,  was  then,  and  still  is,  a  common 
carrier  of  passengers  for  hire  upon  its  trains  of 
cars  into  and  throug:h  Johnson  County,  Kan., 
and  then  run  its  trains  of  cars  over  and  used 
defendant's  tracks  from  Kansas  City,  Mo.,  to 
Holliday,  Kan. ;  and  that  the  Town  or  Village 
of  Holliday  was  then  a  regular  station  and  depot 
in  Johnson  County,  Kan.,  of  the  said  Atchison, 
Topeka  &  Santa  F6  Railroad  Company,  on  the 
main  line  of  its  said  railroad;  and  that  snid 
Town  or  Village  of  Holliday  and  the  City  of 
Olathe,  in  Johnson  County,  Kan.,  were  then 
regular  stations  or  depots  on  the  line  of  the 
Southern  Kansas  Railroad. 

"Plaint  iff  further  states:  On  the  2l8t  dav  of 
March,  1887,  the  plaintiff's  intestate,  John  M. 
Gibson,  had  ridden,  as  a  passenceron  a  regular 
passenger  train  of  cars  of  the  defendant  Com- 
pany, from  Lawrence  and  Eudora,  Kan.;  to 
said  station,  Holliday,  and  that  upon  said  day 
at  Holliday,  aforesaid,  the  said  John  M.  Gib- 
son, now  deceased,  purchased  from  said  de- 
fendant Company's  ticket  agent  at  Holliday 
Depot,  aforesaid,  a  ticket  entitling  him  to  be 
transported  on  that  day,  as  a  passenger,  thence 
to  Olathe,  Kan.,  by  and  upon  a  regular  passen- 
ger train  of  cars  oi — and  then  used  by  the  de» 
fendant  in  the  name  of — the  said  Southern 
Kansas  Railroad  Company;  and  that  in  order 
for  the  said  John  M.  Gibson,  now  deceased,  to 
get  upon  said  regular  p&ssenger  train  of  cars^ 
so  then  being  operated,  managed  and  con- 
trolled by  said  defendant  Company,  to  be  car- 
ried from  Holliday  to  Olathe,  aforesaid,  it  be- 
came and  was  necessary  for  the  said  John  M. 
Gibson,  now  deceased,  to  walk  across  the  in* 
teriacent  railroad  tracks  belonging  to  said 
defendant  Company,  and  then  being  used  by 
said  defendant  Company  and  said  Southern 
Kansas  Railroad  Company  with  their  locomo- 
tive engines  and  passenger  and  freight  traine 
of  cars, — there  being  no  other  wajr  for  said  de- 
cedent to  get  to  and  upon  said  tram, — and  thai 
while  the  said  decedent  was  in  the  act  of  walk- 
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tof^  across  said  interjacent  railroad  tracks, 
aforesaid,  at  the  station,  and  upon  the  invita- 
tion of  said  defendant  Company,  and  for  the 
sole  purpose  of  boarding  the  regular  pnssenger 
train  of  cars  of  the  Southern  Kansas  Railroad 
Company,  as  aforesaid,  to  be  carried  thence  to 
Olatbe,  sioresaid,  upon  said  train  of  cars, 
which  was  then  at  rest,  about  two  or  three 
tracks  remote  from  the  platform  of  the  said 
defendant's  depot  or  ticket  office,  which  said 
Southern  Kansas  train  of  cars  aid  not  then 
come  to,  nor  did  it  intend  to  then  come  to,  the 
platform  of  said  depot,  and  which  train  was 
tiien  about  ready  to  start  for  Olathe,  aforesaid, 
and  there  then  beineno  regular  crossini:  across 
said  interjacent  tracRS,  and  no  person  there  to 
warn  him  of  danger,  the  said  defendant  Com- 

Siny  then  and  there,  to  wit,  on  the  21st  day  of 
arch,  1»87,  at  Holliday,  aforesaid,  carelessly, 
CTossly,  negligently,  wantonly  and  recklessly, 
by  and  through  its  said  servants  and  employes 
tiien  in  char^  of,  and  operating  and  running, 
one  of  its  freight  trains  of  cars,  with  a  locomo- 
tive engine  attached  thereto  and  in  motion,  on 
one  of  said  interjacent  tracks  of  said  defendant 
Company,  permitted  the  locomotive  so  attached 
to  said  ^ight  train  of  cars  last  aforesaid,  with- 
out any  warning  of  any  character  to  said  de- 
cedent of  dan^r,  to  run  aeainst,  strike,  come 
in  contact  with  and  knock  down,  and  drag 
in  a  violent  and  forcible  manner,  the  said  John 
M.  Gibson,  now  deceased,  without  any  fault, 
neirligence  or  want  of  care  on  the  part  of  the 
said  decedent;  and  that  by  reason  of  said  loco 
motive  ene^iue  so  striking  him,  and  so  knock- 
ing him  down,  and  drags^lng  him,  the  said  de- 
cedent was  greatly  bruised,  cut  and  mangled 
to  and  about  his  head,  back,  legs,  arms  and 
body,  internally,  and  his  right  leg  was  broken, 
and  in  consequence  thereof  the  said  decedent 
became  sick,  sore  and  lame,  and  in  conse- 
quence of  said  injuries,  so  received  as  afore- 
said, he  was  confined  to  his  bed,  and  suffered 
much  mental  and  bodily  pain  and  agony,  from 
the  said  21st  day  of  March,  1887,  until  on  or 
about  the  80th  day  of  March,  1887,  when  he 
died,  intestate,  at  Olathe,  Kan.,  and  that  said 
injuries,  all  and  singular,  so  received  by  him 
as  aforesaid,  were  the  cause  of  the  death  of  the 
said  John  M.  Gibson,  without  any  fault,  neg- 
ligence or  want  of  care  on  the  part  of  said 
decedent  contributing  thereto. 

"Plaintiff  further  states  that  the  said  John 
M.  Gibson,  now  deceased,  left  Mary  E.  Coch- 
ran, nee  Gibson,  and  Elizabeth  J.  Adams,  nie 
Gibson,  his  only  children,  him  surviving,  who 
are  his  only  next  of  kin  him  surviving;  and 
that  by  reason  of  the  premises,  all  and  singular, 
the  said  Mary  E.  Cochran  and  Elizabeth  J. 
Adams,  sole  surviving  children  and  sole  next 
of  kin,  aforesaid,  have  been  greatly  damaged 
by  the  death  of  the  said  John  M.  Gibson,  now 
deceased,  in  and  to  the  amount  of  ten  thousand 
($10,000)  dollars,  no  part  of  which  hath  been 
paid.  Plaintiff  therefore,  as  such  administra- 
tor, demands  judgment  against  the  defendant 
Company  herein  for  the  sum  of  ten  thousand 
($10,000)  dollars,  so  as  aforesaid  sustained,  with 
costs  of  suit  and  equitable  relief." 

Trial  had  at  the  September  Term  of  the  court 
for  1887,  before  the  court  with  a  jury.  The 
court,  among  other  things,  charged  the  Jury  as 
follows: 
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"1.  In  this  case  the  plaintiff  charges  the  de- 
fendant Company  as  being  the  owner,  or  op^ 
erator,  controller  and  manager  of  the  Southern 
Kansas  Railroad  Company,  at  the  lime  his  in- 
testate, Gibson,  received  his  alleged  injuries, 
and  therefore  I  charge  you  that  the  quesfinn  of 
liability  and  responsibility  of  the  defendant 
Company  is  one  of  fact,  to  be  determined  by 
you  from  all  the  testimony  in  the  case. 

"2.  In  determining  the  liability  of  the  de- 
fendant Company,  the  true  test  is.  What  com- 
pany had  the  control,  direction  and  mnnfige- 
ment  of  said  Southern  Kansas  Railroad,  and 
of  the  men  then  operating  the  engines  and  pas- 
senger trains  on  said  ro^,  and  especially  the 
engine  and  passenger  train  on  which  the  plain- 
tiff's intestate  was  endeavoring  to  take  pnssnge, 
if  any?  And  in  determining  these  questions  it 
is  your  duty  to  take  into  consideration  all  the 
facts  and  circumstances  proven  by  the  evidence. 

"8.  The  fact  that  the  officials  of  one  railroad 
company  are  officials  of  another  railroad  com- 
pany, standing  alone,  would  not  mnke  ibe  one 
responsible  for  the  negligence  or  default  of  the 
other;  neither  would  ihe  mere  fact  of  the  one 
railroad  owning  stock  or  bonds  of  another  rail- 
road company  make  the  former  company  re- 
sponsible for  the  acts  of  the  latter.  But  if  >-ou 
find  from  the  evidence  that  the  Southern  Kan- 
sas Railroad  Company,  for  all  practical  pur- 
poses, was.  at  the  time  alleged,  mnnagcd,  con- 
trolled and  operated  by  the  defendant  Com- 
pany, being  used  as  an  auxiliary  and  a  part  of  the 
defendont  Company's  system  of  railroads,  then 
and  in  that  event  the  defendant  Compnn^ 
would  ordinarily  be  responsible  for  the  n<\irU- 

f'nce,  default  or  miscarriage  of  the  Southern 
ansas  Railroad  Company,  its  agents  and  em- 
ployes. 

"4.  If  in  fact  the  defendant  Company  exer- 
cised and  assumed  the  actual  control  of  tho 
management  and  operation  of  said  Southern 
Kansas  Railroad  at  the  time  of  the  alleged  in- 
juries, it  would  be  liable  for  the  negligence,  if 
any,  of  the  men  in  operating  and  managing  the 
engines  and  passenger  trains  of  the  Southerly 
Kansas  Railroad  Company,  in  failing  to  bring 
its  passenger  trains  to  the  platform  of  the  de- 
pot to  receive  passengers,  if  they  did  so  fail, 
even  though  the  men  were  at  the  time  engnged 
in  the  business  of  another  railroad  company, 
namely,  the  Southern  Kansas  Railroad  Com* 
pany.     . 

*'5.  If  the  jury  find  that  the  general  man- 
agement of  both  roads  is  under  the  control  of 
the  same  officials;  that  the  boards  of  directors 
of  both  roads  are  substantially  the  same  per- 
sons; that  a  majority  of  the  said  stock  of  said 
Southern  Kansas  Railroad  Company  is  owned 
by  the  Kansas  City,  Topeka  &  Western  Rail- 
road Company,  which  latter  company  Is  leased 
and  operated  by  said  defendant  Company  for 
its  use  and  benefit,  and  that  the  balance  of  the 
stock  of  the  said  Southern  Kansas  Railroad 
Company  is  owned  by  the  defendant  Company; 
that  both  the  defendant  and  the  Southern  Kan- 
sas Company  use  and  occupy  the  same  line  of 
track  from  Kansas  City,  Mo.,  to  Holliday, 
Kan. ;  that  the  same  person  is  agerit  and  ticket 
seller  for  both  companies  at  said  station,  Holli- 
day; that  the  treasurer  of  said  Southern  Kansaa 
Railroad  Company  is  also  treasurer  of  the  de- 
fendant Company,  and  that  the  clerical  work 
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for  said  Iroasiirer,  pertaioing  to  the  Southern 
Kansas  Company,  is  performed  by  the  em- 
ploy68  of  the  defendant  Company;  aod  that  the 
general  ofTicers  and  offices  of  bolh  companies 
are  both  one  and  the  same.— you  have  a  right 
to  give  such  facts  and  circumstances  due  weight 
and  consideration  in  arriving  at  your  verdict. 

"18,  If  you  believe  from  the  evidence  that 
the  defenaant  Company  was  managing  and 
operating  and  controlling  the  Southern  Kansas 
Railroad  Company  on  March  21, 1887,  and  that 
said  defendant  Company  caused  the  said  South- 
ern Kansas  Railway  Company's  passenger  train 
to  stop  at  Holliday  to  receive  passengers,  on 
said  day,  to  be  carried  for  hire  to  Olathe,  and 
that  said  defendant  Company  then  had  a  depot 
building,  and  platform  therewith  connected, 
at  Holliday,  aforesaid,  for  the  purpose  of  re- 
ceiving and  discharging  passengers  to  and  from 
its  own  passenger  trams,  and  for  the  sale  of 
tickets,  and  did  then  sell  over  said  several  rail- 
roads, then  I  charge  you  that  it  was  the  lawful 
duty  of  the  defendant  Company  to  provide  or 
furnish  reasonably  safe  and  convenient  ap- 
proaches to  their  several  passenger  coaches 
owned  and  managed,  operated  and  controlled, 
bv  said  Company,  and  it  was  the  duty  of  said 
-dompany  to  also  use  such  approaches  with  care 
and  due  regard  for  the  safety  of  passengers 
who  were  attempting  to  get  upon  such  coaches 
by  means  of  such  approaches;  and  if,  upon  the 
said  Company  failing  to  do  so,  an  injury  en- 
Bued  to  such  passenger,  then  the  said  Company 
will  be  held  liable  for  injuries  resulting  there- 
from, provided  such  injured  person  was  not 
guilty  of  any  fault,  or  want  of  ordinary  care, 
or  of  any  negligence  contributing  thereto. 

"19.  If  the  jury  believe  from  the  evidence 
that  the  deceased,  on  the  21st  day  of  March, 
1887,  was  a  passenger  on  the  defendant  Com- 
pany's passenger  train  from  Eudora  to  Holli- 
day, and  that  on  reaching  Holliday  the  deceased 
immediately  purchased  a  ticket  from  the  de- 
fendant Company's  ticket  agent  at  Holliday 
entitling  the  deceased  to  be  carried  as  a  passen- 
ger on  the  Southern  Kansas  Railroad  passenger 
train  from  Holliday  to  Olathe  on  said  day,  then 
managed,  operated  and  controlled  by  said  de- 
fendant Company,  and  that  said  deceased  on 
said  day  attempted  to  reach  the  Southern  Kan- 
sas passenger  train,  bound  for  Olathe,  in  the 
only  way  provided  by  the  Company  to  reach 
said  train,  which  was  then  in  waiting  on  a  track 
at  Holliday  for  passengers  to  Olathe,  then  I 
charge  you  that  the  deceased  was  a  passenger  at 
the  time,  and  entitled  to  all  the  rights  of  such. 

"20.  I  charge  you  that  a  person  who  has  a 
railroad  ticket,  and  who  is  present  to  take  the 
train  at  the  ordinary  or  usual  point  of  depart- 
ure desigTpted  by  the  railroad  company,  is  a 
passenger,  though  he  has  not  entered  the  car 
of  the  particular  train,  and  in  the  duties  towards 
him  directly  involving  his  safety  the  company 
is  bound  to  extraordinary  diligence,  and  in 
these  duties  touching  his  convenience  or  ac- 
commodation the  company  is  bound  to  ordi- 
nary diligence,  and  this  rule  of  extraordinary 
diligence  applies  to  the  receiving  of  passengers. 

"21.  When  a  carrier  of  passengers  for  hire 
by  railway  does  not  receive  passengers  into  the 
car  at  the  platform  erected  for  that  purpose, 
and  either  directs  or  impliedly  invites  passen- 
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gers  to  enter  the  car  at  an  out-of-the-way  place, 
or  at  a  place  remote  some  distance  from  such 
platform,  it  is  the  bounden  duty  of  such  com- 
pany to  use  the  utmost  care  in  preventing  in- 
juries to  passengers  while  so  approaching  to 
enter  such  car;  and  if  you  find,  in  tbis  case, 
that  the  defendant  Company  was  negligent, 
within  the  meaning  of  this  instruction,  and 
that  the  deceased  was  injured  thereby;  that  the 
deceased  did  not  contribute  to  such  injury  by 
his  negligence, — ^then  the  plaintiff  is  entitled  to 
recover.    ... 

"23.  When  the  arrangement  of  a  passenger 
railroad  station  or  depot,  whether  permanent 
or  temporary,  is  such  that  a  passenger  has  to 
cross  a  track  before  entering,  then  such  passen- 
ger has  a  lawful  right  to  assume  that  such  track 
may  be  crossed  safely  and  that  the  company 
will  not  expose  him  to  unnecessary  danger; 
and,  while  the  passenger  himself  must  exercise 
reasonable  care  and  prudence,  his  watchfulness 
may  be  naturally  diminished  by  his  reliance 
upon  the  discharge  by  the  company  of  its  duty 
to  passengers  to  provide  them  with  a  safe  pas- 
sage to  the  train  of  cars." 

The  jury  returned  a  verdict  against  the  Rail- 
road Company  for  $900,  and  also  found,  among 
others,  the  following  special  findings  of  fact: 

"1.  Was  John  M.  Gibson,  now  deceased, car- 
ried by  the  defendant  Company,  on  one  of  its 
passenger  trains,  as  a  passenger,  from  Eudora, 
Kan.,  to  Holliday,  Kan.,  on  March  21, 1887? 
A.  Yes. 

"2.  Did  the  deceased,  on  reaching  Holliday, 
purchase  a  ticket  from  the  defendant's*  ticket 
agent  at  Holliday  entitling  him  to  be  carried  on 
said  day  from  Holliday  to  Olathe  on  a  passenger 
train  of  the  Southern  Kansas  Railway  Compa- 
ny?   A.  Yes. 

*  *8.  Had  the  defendant  Company  the  control, 
direction  and  management  of  the  Southern 
Kansas  Railroad,  and  of  the  men  then  operating 
the  engines  and  passenger  trains  of  the  South- 
em  Kansas  Company,  and  especially  the  engine 
and  passenger  train  upon  which  the  deceased 
Uien  intended  to  take  passage?    A,  Yes.  .  .  . 

"6.  Was  a  majority  of  the  stock  of  said 
Southern  Kansas  Railroad  Company  then 
owned  by  the  Kansas  City,  Topeka  &  Western 
Railroad  Company?    A,  Yes. 

"7.  Was  the  said  Kansas  City,  Topeka  & 
Western  Railroad  Company  then  leased  and 
operated  by  the  Atchison,  Topeka  &  Santa  Ke 
Railroad  Company,  for  its  use  and  benefit? 
A,  Yes. 

"8.  Was  the  balance  of  the  stock  of  the 
Southern  Kansas  Railroad  Company  then 
owned  by  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company?    A,  Yes.    .    .    . 

"26.  Was  it  negligence  on  the  part  of  the 
defendant  Company, when  considered  with  all 
the  other  circumstances,  in  not  bringing  the 
said  Southern  Kansas  train  up  to  the  platform 
so  that  passengers  might  get  upon  it  at  the  time 
referred  to?    A,  Yes. 

"27.  At  the  time  the  passengers,  including 
the  deceased,  left  the  platform  to  cross  the 
tracks  to  get  upon  said  Southern  Kansas  train, 
did  any  person  connected  with  either  the  de- 
fendant Company  or  the  Southern  Kansas  Rail- 
road Company  n>rbid  or  warn  passengers  not 
to  cross  the  tracks?    A^  No.    .    .    . 

"80.  Did  the  deceased  then  leave  the  plat- 
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form  of  the  depot  building,  and  attempt  to 
crosa  the  track  intervening  the  platform  and 
the  Southern  Kansas  passenger  train  referred 
to,  for  the  purpose  of  (retting  upon  said  train 
to  be  carried  from  Ilolliday  to  Olathe  as  a  pas- 
•senperT    A.  Yes." 

Judprment  was  entered  upon  the  verdict  of 
the  jury.  The  Riiilroad  Company  excepted, 
and  brings  the  case  here. 

Messrs,  Georipe  R.  Peck»  A.  A.  Hard 
and  Robert  Dunlap,  for  plaintiff  in  error: 

The  line  of  railway  of  the  Southern  Kansas 
Railway  Compuny  as  constructed  connected 
with  the  Atclitson,  Topeka  &  Santa  F6  Rail- 
foad  at  Ilolliday,  and  therefore,  this  relation 
existing,  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company  cannot  be  held  liable  for 
the  nef^ligence  or  the  torts  committed  by  either 
the  Southern  Kansas  Railway  Company  or  its 
agents  or  servants. 

See  At'hison,  T.  d  3.  F.  R  Co,  v.  Davi»,  84 
Kan.  a09,  2l0. 

The  fact  that  some  of  the  officers  of  the  two 
companies  are  the  same  individuals  does  not 
alter  the  case  at  all,  because  these  individuals 
Decessarily  act  in  different  capacities. 

From  this  relation,  the  Atchison,  Topeka  & 
Santa  Fd  Railroad  Company  does  not  control 
or  manage  the  Southern  KlansaB  Railway,  or 
that  company. 

PuUman  rcUaee  Oar  Co.  v.  Missouri  Pac,  B, 
Co.  116  U.  S.  596,  597  (29  L.  ed.  501,  503). 

Mr.  A.  Smith  Devenney,  for  defendant 
in  error: 

The  Atchison,  Topeka  &  Santa  F6  Railroad 
Company  is  liable.  Even  if  it  is  not  as  be- 
tween the  deceased  and  said  Company  a  ques- 
tion of  privily  of  contract,  it  is  a  question  or 
matter  of  obligation  under  which  the  owners 
of  the  track  lie  to  all  who  are  induced  by  the 
Company  to  come  there  to  purchase  tickets  for 
Southern  Kansas  Railroad  Company  trains,  or 
for  the  transaction  of  business;  and  the  Com- 
pany in  such  case  is  held  to  the  strictest  care. 

Campbell  v.  Portland  Sugar  Go.  62  Me.  552, 
16  Am.  Rep.  503;  Wabnsh,  St.  L.  d&  P,  R.  Co, 
V.  Wolff,  13  111.  App.  437;  Pittsburgh  y.  Oner, 
22  Pa.  54;  White  v.  Fitehburg  R.  Co,  136  Mass. 
821;  Johntfon  v.  Weet  Gheeter  db  P.  R.  Co.  70 
Pa.  857;  Thomp.  Carr.  p.  417,  g  4,  note  4,  pp. 
419,  422.  435;  1  liorer.  Railroads,  p.  6.i9:  2 
Rorer.  Railroads,  pp.  967,  1089,  1090,  1113, 
1114;  EaU^n  v.  Roston  <tL.R  Co.  11  Allen.  500. 

The  first  and  second  tracks  next  to  the  depot 
platform  are  the  property  of  the  Atchison, 
Topeka  St  Santa  Fe  Railroad  Company:  it  per- 
mitted the  Southern  Kansas  Railroi' I  Company 
to  use  them.  In  such  case  the  Atchison  Com- 
pany is  liable  for  the  injury  which  grew  out  of 
the  negligence  of  the  Southern  Kansas  Company 
in  using  such  tracks. 

Maron  d  A.  R,  (h.  ▼.  Mayes,  49  Ga.  855,  15 
Am.  Rep.  67i;  Wnshinffton,  A.  A  O.  R  Co.  y. 
Brown,  84  U.  S.  17  Wall.  ^45  (21  L.  <d.  675); 
Mahoney  v.  Atlantic  d  St.  U  R  Co.  68  Me.  68; 
Ifa^ih  V.  Minneapolis  MiU  Co.  24  Minn.  501,  17 
Alb.  L.  J.  435;  Abbott  v.  Johnatown,  0.  db  K, 
M.RCo.60  N.  Y.  27;  Ne'son  v.  Vermont  d 
a  R.  Co.  26  Vt.  717;  Ohio  d  M.  R,  Co.  v. 
Dunbar,  20  III.  628;  Pennsylvania  Co.  ▼.  Oal- 
tagher,  40  Ohio  St.  6  57. 

An  act  wrongfully  done  by  the  Joint  a^ncy 
or  co-operation  of  several  railroad  companies, 
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or  done  contemporaneously  by  them  without 
concert,  renders  them  liable  either  jointly  or 
severallv. 

The  ireu>  Philadelphia,  66  U.  S.  1  Black,  63 
n7  L.  ed.  84);  OueUiy  v.  Horn,  46  Mich.  596; 
2  R*>rer,  Railroads,  p.  1099,  §  3;  Vary  v.  Bur- 
lihgton,  a  R.  d  M.  R.  Co.  42  Iowa,  246;  Han- 
nihdl  d  St,  J.  R.  Co.  v.  Martin,  11  IIL  App. 
8d6;  Johnson  v.  West  Chester  d  P.  R.  Go,  supra; 
B^sseU  V.  Midiigan  8,  d  N.  1,  R,  Co,  22  ^.  Y. 
258. 

The  Atchison,  Topeka  &  Santa  F6  Railroad 
Company  is  liable  because  it  was  legally  and 
morally  bound  to  f  urfiish  those  passene^ers  to 
whom  it  sold  tickets  for  the  Southern  Kansas 
train  a  convenient  and  reasonably  safe  means 
or  way  of  ecrress  by  which  they  could  depart 
from  the  Company's  premises  and  right  of 
way  without  injury. 

Wairen  v.  Fitehburg  R.  Co,  8  Allen.  227; 
Hulbert  V.  New  York  Cent.  R,  Co.  40  N.  Y. 
145;  McDonald  v.  Ghicof^o  d  N,  W,  R.  Co.  26 
Iowa,  124;  Hoffman  v.  New  York  Cent,  d  H, 
R.  R.  Co,  75  N.  Y.  605;  Steioart  v.  Internal. 
d  G.  N.  R,  Co.  53  Tex.  289,  2  Am.  &  Eng. 
R.  R,  Cas.  497;  Stafford  v,  Hannibal  d  St.  J, 
R.  Co,  22  Mo.  App.  833;  Ddamatyr  v.  Mil- 
waukee d  P.  R.  Co,  24  Wis.  578;  Patten  v. 
Chicago  d  N.  W.  R,  Co.  82  Wia  583;  Gap  nor 
V.  Old  Colony  d  N,  R.  Go.  100  Mass.  211; 
Hartwig  v.  Chicago,  d  N.  W,  R  Go,  49  Wia. 
862;  Lake  Shore  d  M,  8.  R.  Co.  v.  Rosemweig, 
4  Cent.  Rep.  712,  118  Pa.  519,  26  Am.  &  Eng. 
R  R.  Cas.  489;  1  Rorer.  Railroads,  p.  479, 
§  8;  Hutch.  Carr.  ^§  5KM19;  Shearm.  A 
Redf.  Ne^.  8d  ed.  §  275,  and  cases  cited. 

The  Railroad  Company  must  run  its  trains 
with  reference  to  the  passengers  who  may  be 
rightfully  crossing  its  track. 

Kansas  Pdc.  K,  Co.  v.  Pointer.  9  Kan.  620; 
Hicks  V.  PaciJUi  R.  Co.  U  Mo.  480. 

Horton*  Oh,  J,,  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  bv  Joel  Cochran, 
administrator  of  John  M.  Gibson,  deceased, 
againnt  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
road Company,  to  recover  damages  for  the  kill- 
ing of  Mr.  Gibson  at  Holliday  in  this  State. 
At  the  time  of  his  death,  Mr.  Gibson  was  a 
widower  with  two  married  daughters,  and  no 
other  children.  He  was  the  owner  of  a  farm 
in  Douglas  County,  which  was  occupied  by  a 
tenant.  One  daughter  resided  at  Eudora,  and 
the  other  at  Olathe.  He  sometimes  made  hia 
home  with  one,  and  at  other  times  with  the 
other,  daughter.  He  was  about  sixtv-flve  yeara 
of  age.  About  8  o'clock  A.  M.  on  the  2  st  day 
of  March,  1887,  he  left  Eudora,  and  took  pas- 
sage on  a  regular  passensrer  train  of  the  Atchi- 
son Road  for  Holliday.  The  latter  is  a  junction 
of  the  Atchison  Road  and  the  Southern  Kansaa 
Railroad  in  Johnson  County.  Mr.  Gibson  left 
the  train  at  Holliday,  and  at  once  purchased  a 
ticket  at  the  oiflce  there,  over  the  Southern 
Kansas  Railroad,  for  O.athe.  He  was  com- 
pelled to  wait  the  coroin'j  of  the  Southern  Kan- 
sas train  from  Kansas  City,  Mo. .  from  about 
9:30  A.  M.  until  11:80  A.  M.  The  Soithern 
Kansas  train  pulled  into  Holliday,  on  the  sec- 
ond track,  about  11:30  A.  M.:  and  at  this  time 
there  were  six  or  seven  passengers  for  Olathe 
and  the  southwest  waiting.    When  the  South- 
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era  Eansafl  came  up,  some  of  the  passeDgers 
"were  on  tbe  south  side  of  the  platform,  next  to 
the  first  or  ma i D  track .  Among  them  were  Mr. 
Gibeon,  the  deceased,  Johnson  and  Owens. 
Jusl  as  the  tiouthern  Kansas  train  had  come  to 
a  rest,  one  passenger  crossed  the  first  track, 
and  the  mail  carrier  crossed  and  got  over;  and 
he  was  followed  bv  Mr.  Gibson.  As  he  got 
upon  the  track,  a  freight  train  of  tbe  Atchison 
Road  came  in  from  the  west,  in  front  of  the 
platform,  and  on  the  main  track.  The  engine 
struck  Mr.  Gibson,  knocked  him  down,  and 
dragged  him  some  distance  between  the  north 
rail  and  the  platform.  His  head  was  badly 
cut,  his  leg  was  broken  in  two  places,  and  he 
was  greatly  bruised  about  the  body,  internally 
and  externally.  Uis  daughter  Mrs.  Cochran 
came  to  UoLliday,  took  him  to  her  house  at 
Olathe,  where  he  died,  intestate,  on  the  80th 
day  of  March,  1887. 

It  is  clearly  apparent  from  the  instructions  of 
the  court  and  the  finding  of  the  jury  that  the 
recovery  for  the  plaintiH  below  against  the 
Railroad  Company  was  upon  the  theory  that 
Mr.  Gibson,  at  the  time  of  his  injury,  was  en- 
titled to  the  rights  and  privileges  of  a  passenger 
of  tbe  Atchison  Company.  This,  upon  the 
claim  that  the  Atchison  CJompany  controlled, 
directed  and  managed  the  Southern  Kansas 
Railroad.  The  testimony  in  the  record  will 
not  sustain  a  verdict  upon  this  ground.  The 
ticket  which  Gibson  purchased  at  the  station 
read:  ''Southern  Kansas  Ky.  Co.  1st  class 
ticket.  HoUiday  to  Olathe.  (When  stamped 
by  agent  at  first  named  station. )  S.  B.  Haynes, 
G.  P.  A.  (28d2.)  [Reversed  side  stomped:]  A., 
T.  &  S.  F.  R  R.  Co.  Holliday,  Mar.  21, 1887. 
Ex.  I,  A.  P.  R" 

At  the  station  of  Holliday,  the  second  track 
south  of  the  depot  was  used  by  the  Southern 
Kansas  Railway  Company  for  its  passenger 
traius,  and  the  main  track  next  to  the  depot, 
and  south  thereof,  was  used  bv  the  Atchison, 
Topeka  &  ^anta  Fe  Railroad  Company.  Tbe 
jury  lound  that  the  majority  of  the  stock  of 
the  Southern  Kansas  Railroad  Company  was 
owned  by  the  Kansas  City.  Topeka  &  Western 
Railroad  Company;  that  the  balance  of  the 
stock  of  the  companv  was  owned  by  tlie  Atchi- 
son Company;  and  that  the  Atchison  Company 
leased  and  operated  the  Kansas  City,  Topeka 

6  Westera  Railroad  Company.  The  two  com- 
panies, according  to  the  testniony,  are  separate 
and  independent  corporations.  The  Atchison 
Company,  by  virtue  of  controlling  the  stock  of 
the  Southern  Kansas  Railway  Company,  was 
enabled  to  elect  directors  oi  that  company. 
These  directors  elected  several  persons  who 
were  also  officials  of  the  Atchison  Company. 

In  Atchison,  T.  d  ii.  F.  B,  Co.  v.  Davis,  84 
Kan.  209,  210,  it  is  said:  '*  That  corporation 
had  the  power  to  purchase  and  hold  tbe  stock 
and  bonds  of  the  Wichita  &  Western  Itailroad 
Company,  or  to  guarantee  the  payment  of  the 
principal  and  iuterest  of  the  bonds  of  that 
company,  and  thereby,  as  a  stockholder  or 
bondholder,  or  as  a  guarantor  of  the  bonds,  to 
aid  that  company  to  construct  its  road;  but,  by 
so  doing,  the  Santo  Fe  Company  did  not  make 
the  Wichito  A  Western  Company  ito  servant  or 
agent,  and  did  not  thereby  nnake  itself  respon- 
sible for  the  negligence  or  other  default  of  the 
Wichito  &  Western   Company.    Laws  1878, 

7  L.  R.  A. 


chap.  106;  Const.  Kan.  art  12,  %  2;  Comp«. 
Laws  1879,  chap.  28.  §  8^.    •  •  •     Where  i^ 

Carent  companv,  operating  a  long  line  of  road 
1  the  Stote,  takes  tbe  necessary  steps  to  con- 
struct an  auxiliary  railroad  for  the  purpose  of 
a  local  line  in  the  name  of  another  company, 
and,  in  strictly  pursuing  the  provisions  of  the 
statute,  merely  furnishes  aid  as  a  stockholder 
or  bondholder,  or  a  guarantor  of  bonds,  to  the- 
auxiliary  company,  and  such  auxiliary  com- 
pany constructs  iu  road  in  its  own  name,  it  ia 
not  the  servant  or  agent,  in  such  construction 
of  its  road,  of  the  parent  company;  and  the- 
parent  company  is  not,  on  account  of  being  a. 
stockholder  or  bondholder,  or  iruarantor  of 
bonds  of  the  auxiliary  company,  responsible 
for  the  negligence  or  other  default  of  the  aux- 
iliary company  in  constructing  its  road  in  ito 
own  name." 

In  the  case  of  Pullman  Palace  Car  Co.  ▼» 
Mimoun  Pac.  R  Co,  115  U.  8.  687  [29  L.  ed. 
499],  the  former  companv  claimed  that  the  St^ 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  was  controlled  by  the  J\Iissouri  Pa- 
cific Company,  and  therefore  that  the  Missouri 
Pacific  Company  was  bound,  under  its  con* 
tract,  to  haul  the  palace  cars  over  it.  In  that 
case,  as  in  this,  it  was  sbown  that  the  Missouri 
Pacific  Company  owned  stock  in  the  railway 
company,  and  in  that  wa^  selected  ito  directors. 
The  court,  however,  decided  that  this  did  not 
give  it  the  control  of  the  road.  Chirf  Justice 
Waite,  in  delivering  the  opinion  of  the  court, 
said,  among  other  things:  "The  Missouri  Pa- 
cific Company  has  bought  the  stock  of  the  St. 
Louis,  Iron  Mountain  &  Southern  Company,, 
and  has  effected  a  satisfactory  election  of  di- 
rectors; but  this  is  all.  It  has  all  the  acivan- 
toges  of  a  control  of  the  road,  but  that  is  not 
in  law  the  control  itself.  Piactioally,  it  may 
control  the  company;  but  the  companv  alon» 
controls  its  road.  Iii  a  sense,  the  stockholdera 
of  a  corporation  own  ito  property;  but  they  ar& 
not  the  managers  of  its  business,  or  in  the  im- 
mediate control  of  its  affairs.  Ordinarily,  they 
elect  the  governing  body  of  the  corporation, 
and  that  body  controls  ito  property.  Such  is 
the  case  here.  Tbe  Missouri  Pacific  Company 
owns  enough  of  the  stock  of  the  St.  Louis, 
Iron  Mountain  &  Southern  to  control  the  elec- 
tion of  directors;  and  tbis  it  has  done.  The 
directors  now  control  the  road  through  their 
own  agento  and  executive  olficers,  and  these 
agento  and  oificers  are  in  no  way  under  the 
direction  of  the  Missouri  Pacific  Company.  If 
they  or  the  directors  act  contrary  to  the  wishes 
of  the  Missouri  Pacific  Company,  that  com- 
pany has  no  power  to  prevent  it  except  by  the 
election,  at  the  proper  time  and  in  the  proper 
way,  of  other  directors,  or  by  some  judicial 
proceeding  for  tbe  protection  of  its  interest  ae 
a  stockholder.  lis  rights  and  ito  powers  are 
those  of  a  stockholder  only.  It  is  not  the  cor- 
poration, in  tbe  sense  of  that  term  as  applied 
to  the  management  of  the  corporate  business, 
or  the  control  of  the  corporate  properly." 

There  is  no  testimony  in  the  record  tending 
to  show  that  tbe  Atchison  Road  leased  the 
Southern  Kansas  Road,  or  that  it  was  the  own- 
er of  the  road.  The  righto  and  powers  of  tbe 
Atchison  Road  were  those  of  a  stockholder 
only.  Therefore  the  Atchison  Road  was  not 
the  Southern  Kansas  corporation,  in  the  sense 
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of  that  term  u  applied  to  the  managemeot  of 
the  corporate  business,  or  the  control  of  the 
corporate  property,  of  the  Southern  Kansas. 

under  the  laws*  of  this  Slate,  a  railroad  com- 
pany has  a  lawful  right  to  purchase  and  hold 
stock  of  any  other  railroad  company,  the  line 
of  whose  railroad,  constructed  or  being  con- 
structed connects  with  its  own.  Atehiwn,  T. 
d  8.  F.  B.  Co,  ▼.  FktcJier,  85  Kan.  236. 

The  stockholders  of  a  railroad  company  may 
be  said,  in  a  certain  sense,  to  control,  direct 
and  manage  the  road;  but  an  action  for  the 
negligence  of  the  ofllcers,  agents  or  employes 
of  the  railroad  company  must  be  brought 
against  the  company,  not  a^inst  the  stock- 
holders. Therefore,  as  the  nghts  and  powers 
of  the  Atchison  Road  in  the  Southern  Kansas 
Railroad  Company  were  those  of  a  stockholder 
only,  the  Atchison  Company  is  not  responsible 
for  the  wrongful  acts  of  omission  or  commis- 
sion of  the  Southern  Kansas  Road.  As  the 
rights  and  powers  of  the  Atchison  Road  in  the 
Southern  Kansas  were  those  of  a  stockholder 
only,  the  instructions  of  the  court  that  the  Jury 
might  find  from  the  testimony  that  the  South- 
ern Kansas  Railroad  Company,  for  all  practi- 
cal purposes,  was  managed,  controlled  and 
operatea  by  the  Atchison  Company,  was  mis- 
leading. The  finding  of  a  verdict  upon  this 
and  similar  instructions  cannot  be  sustained. 
The  fact  that  Mr.  Gibson  purchased  a  ticket  to 
ride  over  the  Southern  Kansas  Road  at  the  sta- 
tion of  the  Atchison  Road  at  Holliday  did  not 


make  him  a  passenger  of  the  Atchison  Road, 
or  make  the  Atchison  Road  responsible  for  the 
negligence  of  the  Southern  Kansas  Road. 

The  jury  found  that  the  person  in  charge  of 
the  ticket  office  at  the  station  of  Holliday  was 
agent  both  for  the  Atchison  Company  and  the 
Southern  Kansas  Company;  but  even  if  the 
ticket  agent  at  Holliday  acted  for  the  Atchison 
Road,  and  the  Atchison  Road  sold  the  ticket 
for  the  Southern  Kansas  Road,  this  would  not 
make  the  Atchison  Road  liable  for  the  negli- 
gence of  the  Southern  Kansas.  The  ticket 
purchased  by  Mr.  Gibson  shows  that  the  con- 
tract of  carriage  was  made  on  behalf  of  the 
Southern  Kansas  Railroad  Company. 

Upon  a  retrial,  unless  different  tesiimony  is 
presented,  the  case  should  not  fp  to  the  jury 
upon  the  theory  that  tbe  Atchison  Company 
controlled,  directed  and  manasred  tbe  Southern 
Kansas  Railroad.  If  the  Southern  Kansas 
lioad  was  guilty  of  negligence  in  not  running 
its  passenger  trains  close  or  near  to  the  station, 
that  company  is  responsible,  not  the  Atchison. 
If  the  Atchison  Road  operated  its  freight  train 
negligently,  and,  without  any  contributory 
negligence  on  his  part,  Mr.  Gibson  was  killed 
thereby,  then  the  Atchison  Company  is  liable, 
not  the  Southern  Kansas.  They  were  two  sep- 
arate corporations,  and  the  one  is  not  respond- 
ble  for  the  negligence  of  the  other. 

The  judgment  of  the  District  Court  will  be  fv> 
termed,  and  the  eauee  femanded. 

All  the  Justices  concur. 


CONNECTICUT  SUPREME  COURT  OF  ERRORa 


William  Frank  PECKHAM,  Ezr.,   etc.  of 
Mary  Yemmans,  Deceased, 

John  LEGO  et  ai. 
(....Conn ): 

!•  A  bequest  of  the  nee  and  improTe- 

,  of  testator^s  estate  to  certain  peraons  ^dur- 


InflT  their  natural  liyes**  ffiyes  them  a  life  estate 
only;  and  such  estate  will  not  be  enlarged  by  th* 
addition  of  tbe  further  clause:  **Sbouid  it  be 
necessary  for  their  personal  comfort  to  use  an^ 
portion  of  said  property,  it  is  my  will  that  they 
do  so,  ezercisinff  good  Judgment  and  saying  as 
much  as  possible  for  the  children  bom  to  them.** 

8.  Permission  to  persons  to  whom  the 
nse  of  an  estate  Is  devised  fbr  life,  to  use 


Nora— Beeent  decisions;  defo^  and  bequett  of  vm 

of  aiate, 

A  devise  of  the  use  and  occupation  of  land  during 
life  gives  a  life  estate;  and  a  further  provision 
against  alienation,  and  that  it  shall  not  be  subject  to 
attachment  or  levy,  is  incouslstent  with  the  life 
estate,  and  void  against  Judgment  creditors. 
McCormick  Harvesting  Mach.  Co.  v.  Gates,  75 
Iowa,  343. 

A  widow  given  the  use  of  realty  during  life,  with 
tbe  right  to  sell  the  same  for  her  support,  is  vested 
with  tbe  life  estate  and  power  of  saie  to  convey  for 
her  maintenance  and  support.  Griffin  v.  Griffin,  16 
West.  Rep.  61, 126  III.  480. 

A  will  devising  to  tcstator*s  wife  the  use  of  his 
property,  real  and  personal,  **f  or  and  during  her 
natural  life.**  vests  In  her  merely  the  life  estate; 
and  a  limitation  over  to  remaindermen  of  ail  prop- 
erty which  '*8hall  not  have  been  used  up  by  her,  or 
be  dead  or  destroyed,**  wiU  not  operate  by  implica- 
tion to  enlarge  her  estate  into  an  absolute  title. 
Pendley  v.  Madison, 83  Ala.  484. 

A  will  giving  a  te8tator*8  widow  an  absolute  de- 
vise, followed  by  a  provision  that  after  her  death 
the  property,  both  real  and  personal,  shall  be  sold, 
bip  debts  paid«  and  the  remainder  shared  among  his 

7  L.  R.  A. 


children,  gives  her  only  an  estate  for  life.  Geiger*8 
App.  (Pa.)  24  W.  N.  a  »4. 

Under  a  will  giving  testator^s  wife,  as  residuary 
legatee,  reaU  personal  and  mixed  estate  for  life, 
with  the  right  and  power  to  use  and  dispose  of  the 
income,  rents,  profits  and  interest,  and  to  apply  to 
her  use,  if  needed,  any  part  of  the  principal  of  the 
personal  property,  making  her  the  sole  Judge  of 
the  need  of  so  doing,  and  giving  to  others  what 
should  be  left  unapplied  and  unconsumed,— she 
may  be  given  the  possesion  and  control  of  the 
property.    Pierce  v.  Stldworthy,  81  Me.  60. 

Under  a  will  giving  testator^s  wife  all  his  proper- 
ty of  every  kind,  to  use  and  dispose  of  for  her  main- 
tenance during  |ber  natural  life,  a  conveyance  of 
the  real  estate  is  valid  if  the  parties  act  in  good 
faith;  and  the  purchaser  Is  not  obliged  to  show  that 
there  was  any  lemergency  requiring  a  sale.  Bich- 
ardson  v.  Richardson,  80  Me.  685. 

Under  a  will  giving  to  te8tator*s  wife  the  use  and 
Improvement  of  his  whole  estate,  with  power  to  use, 
in  addition  to  the  income,  as  much  as  she  may  deem 
necessary  for  her  comfort  and  support.and  to  sell  or 
dispose  of  tbe  whole  or  any  part  of  it  at  her  diacro- 
tion,  without  the  necessity  of  a  license  or  of  pursu- 
ing any  of  the  forms  of  law,  nnd  disposing  of  whal^ 
ever  remains  unexpended  at  her  death,  the  widow 
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lo  much  of  the  bulk  of  the  estate  u  Is  necessary 
for  their  comfort  will  fflve  them  the  rl^ht  to  use 
what  Is  uecessary  for  their  support.  The  determi- 
nation as  to  the  existence  of  such  necessity  is  sub- 
ject to  the  supervision  of  the  court,  and  the 
amount  to  be  used  wiU  be  fixed  at  what  is  needed 
in  reference  to  the  situation  and  condition  in  life 
of  the  devisees. 

8.   Where  the  use  of  an  estate  Is  derised 

to  certain  persons  for  life  with  power  to  use  the 
bulk  of  the  estate  if  neoessary  for  their  comfort, 
'^xercisinK  Kood  Judgrmentand  saving  as  much  as 
possible  for  the  children  bom  to  them,*^  such  chil- 
dren will  take  under  the  wlU  the  remainder  after 
the  life  estate  to  the  exclusion  of  the  heirs-at^iaw 
of  the  testator. 

(September  fi,  1880.) 

ON  reservation  from  the  Superior  Court  for 
New  Haven  Countv  of  a  suit  to  obtain  a 
constructioD  of  the  will  of  Marj  Temmans, 
deceased. 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  Samuel  A.  York,  for  Grace  A.  Peck- 
ham  and  her  children,  legatees  under  the  will: 

The  intention  of  the  testator  is  to  be  sought 
after  and  carried  into  effect.  This  intention  is 
to  be  collected  from  the  whole  will,  and  not 
from  detached  portions  of  it. 

Matthewson  v.  Saundert,  11  Conn.  144;  Al- 
lyn  V.  Mather,  9  Conn.  125:  KurU  v.  liibner^ 
55  111.  514;  Redfield.  Atn.  Caa.  on  Wills,  640; 
Bills  ▼.  Putnam,  6  New  Eng.  Rep.  808,  64  N. 
H.  554;  Greene  v.  Dennis,  6  Conn.  299. 

When  a  .person  executes  a  will,  there  is  a 
strong  presumption  that  the  testator  intends  to 
dispose  of  all  his  property. 

Warner  v.  WiUard,  4  New  Eng.  Rep.  467, 
54  Conn.  470. 

The  result  of  leaving  the  estate  intestate  Is 
"to  be  avoided  if  possible." 

StaU  V.  Smith,  52  Conn.  583. 

Mr,  Georg^e  P.  Infrersoll,  of  Pig>ott» 
Pardee  As  In^ersollf  for  the  beirs-at-law: 


Where  the  Intention  to  gi^e  a  life  estate  is 
clearly  expressed  a  power  of  disposal  of  the 
principal  does  not  convert  it  into  a  fee. 

2  Jarman,  Wills,  chap.  83,  ^  1;  T^wi*  t. 
Palmer,  46  Conn.  458;  Glover  ▼.  StiUsan,  66 
Conn.  816;  JStuart  v.  Walker,  72  Me.  145; 
Welsh  V.  Woodbury,  144  Mass.  542. 

The  word  "comfort"  in  this  connection  means 
support 

Webster,  Diet.;  Hull  y.  Culver,  84  Conn. 
405. 

Upon  the  termination  of  the  life  estate  the 
residuary  estate  should  be  distributed  among 
the  beirs-atlaw.  The  courts  have  in  some  in- 
stances allowed  of  a  devise  by  implication 
where  it  has  been  very  apparent,  in  order  to 
support  and  effectuate  the  intention  of  the  tes- 
tator; but  in  cases  of  this  kind  the  implication 
must  be  a  plain  and  not  merely  a  possible  or 
probable  one,  for,  the  title  of  the  heir-at-law 
being  plain  and  obvious,  no  words  in  a  will 
ought  to  be  construed  in  such  a  manner  as  to 
defeat  it,  if  they  can  have  any  other  significa- 
tion. 

Cruise,  Dig.  Devise,  chap.  10,  §  18;  Chffman 
Y.  Coffman  (VtL\  89  Alb.  L.  J.  205;  Schouler, 
Wills,  §  479. 

An  heir-at-law  can  only  be  disinherited  by 
express  devise  or  necessary  implication,  and 
that  implication  has  been  defined  to  be  such  a 
stroug  probability  that  an  intention  to  the  con- 
trary cancot  be  supposed. 

2  Jarman,  Wilis,  112,  *  OSd. 

LoomiSf  /.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  to  obtain  a  Judidsl 
construction  of  the  last  will  of  Mary  Temmans, 
which  is  as  follows: 

'*  I  give  and  bequeath  to  my  brother,  John 
Leso,  five  hundred  dollars. 

"  I  give  and  betjueath  to  W.  Frank  and  his 
wife.Grtce  A.  Peckhnm,  the  use  and  improve- 
ment of  the  whole  of  the  remainder  of  the  estate 


has  the  riirbt  to  use  her  best  Judfrment  and  discre- 
tion in  dlspi^lng  of  tho  property  with  a  tiew  to  ob^ 
tain  from  it  ber  maintenance  and  support,  without 
any  particular  regard  for  the  interests  of  the  belrs, 
If  done  with  no  purpose  to  delraud  them.  Hoxie 
V.  Finney,  147  Mass.  616. 

Where  testator  devised  to  his  wife,  durinflr  her 
natural  life,  *'our  homestead,  with  all  our  farm 
land/*  and  in  the  same  item  subsequent  words  dl^ 
pose  of  **  what  will  not  be  consumed  of  real  and  per- 
sonal estate  at  my  wife*8  decease,**  and  In  other 
followlotf  items  the  devises  named  are  limited  to 
property  **not  herein  otherwise  appropriated,**  the 
widow  has  authority  to  convey  the  fee  of  the  land 
devised  to  her.  Silvers  v.  Oauary,  7  West.  liep.  8S8, 
100Ind.2B7. 

BeQuesf  oMng  lite  estates  anlu» 

A  will  glvlnsr  to  te8tator*s  wife  his  house  and  lot 
duiing  the  term  of  her  natural  hfe  does  not  irive 
anjrthing  more  than  a  life  f«tat6  by  reason  of  the 
fact  that  she.  in  another  clause.  Is  referred  to  as 
residuary  legatee.  Mlxter  v.  Woodcock,  117  Mass. 
613. 

The  legatee  for  life  of  chattels  devised  without 
limitation  over  in  remainder  has  the  absolute 
property  in  such  chattels  as  are  consumed  In  tbuir 
use.    Bartiett  v.  Fatten  (W.  Va.)  6  L.  K.  A.  683^ 

The  legatee  for  life  of  chattels  given  by  will, 
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without  limitation  over  in  remainder,  does  nottate 
the  absolute  property  in  such  chattels,  but  hisestata 
Is  accountable  to  the  estate  of  the  testator  for  all 
chattels  converted  by  him  or  hie  adminlstratur  to 
his  use  or  the  use  of  his  estate,    l/iid. 

A  will  giving  te8tator*B  wife  the  right  to  dispose 
of  the  personalty  **a8  her  necessities  may  require 
and  as  her  Judgment  may  dictate  to  be  right  and 
expedient,**  and  directing  that  any  part  of  It  that 
may  remain  unexpended  by  her  shall  go  to  the  ra- 
siduary  legatee,  vi  ves  her  an  alisolute  right  of  dls- 
poeition  of  the  personalty,  at  least  so  far  as  to  an- 
thorize  her  to  give  it  to  another  person  under  an 
arrangement  by  which  she  shall  be  provided  with 
an  annuity  and  the  privilege  of  living  in  the  famUj- 
of  the  other  If  she  chouses  to  do  so.  Sohreiner  v. 
Smith,  88  Fed.  Kep.  897. 

A  bequest  giving  to  testator*s  wife  all  bis  i>rop- 
erty,  to  use  to  her  own  use  and  t^oneflt  as  she  shall 
deem  best  for  herself  aud  their  daughter.  Is  ab- 
solute to  the  wife,  and  the  daughter  has  no  re- 
loverable  Interest  in  the  prot)eriy  or  its  proceeds. 
Bulfer  V.  Willigrud.  71  Iowa.  fSSO, 

The  phrases  ''such  property  as  shall  then  be  In 
her  possession,**  and  '*such  of  said  property  as  shall 
be  left,**  do  not  authorize  the  inference  that  testa- 
tor intended  to  give  the  wife  the  absolute  dispoaal 
of  the  property  de\ised,  where  part  of  the  person- 
alty devised  was  of  a  perishable  iiHturaw  Munro  y* 
Collins,  18  WesUliep.  668,  IttJdo.  38. 
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of  which  I  may  die  pofisessed,  both  real  and  per- 
aoDal,  during  their  natural  lives.  Should  it  be 
necessary  for  their  personal  comfort  to  use  any 

Sortion  of  said  property,  it  is  my  will  that  they 
o  so,  ezercisiDg  food  judgment,  and  saving 
as  much  of  it  as  is  possible  for  the  children 
bom  to  them. 

"I  appoint  W.  Frank  and  Grace  A.  Peckbam 
executors  of  this  my  last  will  and  testament." 

The  following  facts  are  found  by  the  court: 

The  heirs  at- law  in  this  case  are  John  Lego, 
m  brother  of  the  testatrix,  and  the  children  of 
deceased  brothers  and  sisters.  Grace  A.  Peck- 
bam, one  of  the  defendants,  is  a  niece  of  the 
testatrix,  and  lived  with  and  was  brought  up 
by  her  as  a  member  of  her  family.  AJter  the 
marriage  of  W.  Frank  Peckbam  with  said 
Grace,  she  and  her  husband  and  the  testatrix 
lived  together,  with  occasional  intermissions, 
until  the  death  of  the  testatrix.  About  the 
time  of  the  execution  of  the  will  the  testatrix 
went  to  live  with  Mr.  Peckbam  and  his  wife, 
and  continued  to  reside  with  them  to  the  time 
of  her  death.  The  other  heirs-at-Iaw,  though 
not  intimate,  were  on  friendly  terms  with  the 
testatrix.  The  property  and  estate  of  the  tes- 
tatrix came  to  her  by  the  wi^l  of  her  late  hus- 
band, Joseph  Temmans.  A  fe^  days  after 
the  death  of  her  husband  the  testatrix  made 
and  executed  the  will,  it  having  been  drawn 
by  Rev.  E.  E.  Beardsley  of  New  Haven. 

The  first  question  is,  whether,  under  the  sec- 
ond section  of  the  will,  Mr.  and  Mrs.  Peckbam 
take  a  fee  or  a  life  estate. 

The  intention  of  the  testatrix,  which  is  to 
control,  must  here  be  ascertained  from  the 
language  employed  by  her  in  making  the  gift. 
In  the  first  section  she  employed  direct  and 
fitting  words  in  making  an  absolute  gift  to  her 
brother,  and  had  she  intended  a  similar  gift  of 
the  residue  to  the  Peckhams  similar  language 
most  naturally  would  have  been  employed, 
being  already  in  her  mind.  Instead  of  that, 
however,  we  find  lansruage  of  a  contrary  im- 
port; language  which  is  irreconcilable  'with 
ibe  idea  that  she  intended  to  give  other  than  a 
life  estate. 

The  language  is  doubly  restrictive.  In  the 
first  place  the  bequest  is  guarded  by  the  words 
"use  and  improvement,  which  alone  would 
distinguish  the  gift  from  a  fee,  but  to  put  it 
beyond  all  controversy,  the  tenure  of  the  hold- 
ing is  expressly  given  as  "  during  their  natural 
lives."  If  the  section  stopped  here  it  is  con- 
ceded that  a  doubt  as  to  the  meaning  would  be 
impossible;  but  the  words  whidi  follow: 
"Should  it  be  necessary  for  their  personal 
comfort  to  use  any  portion  of  said  property,  it 
is  my  will  that  they  do  so,  exercising  good 
judgment,  and  saving  as  much  as  possible  for 
the  children  lK>rn  to  them," — it  is  contended  re- 
move the  restriction  twice  applied  in  the  pre- 
ceding language,  and  enlarge  what  was  plamly 
only  a  life  estate  and  convert  it  into  a  fee. 
We  fail  to  discover  any  such  intention.  The 
language  necessarily  implies  a  consciousness 
on  the  part  of  the  testatrix  that  she  had  given 
only  a  life  estate;  but  it  occurs  to  her  that  the 
income  may  be  so  limited,  and  their  circum- 
stances so  reduced,  that  they  may  lack  the 
means  of  comfortable  support,  and  she  adds 
the  clause  under  consideration  to  meet  such 
•n  emergency,  but  this  clause  was  never  in- 
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tended  to  sweep  away  the  life  estate.  It  was 
only  to  be  called  into  play  by  an  emergency — 
by  the  needs  of  her  beneficiaries.  The  right  to 
resort  to  the  principal  was  founded  on  neces- 
sity and  restricted  by  necessity .  The  words  are 
**  should  it  be  necessary."  If  it  should  not  be 
necessary  it  is  all  a  mere  life  estate;  if  it  is, 
then  the  restriction  is  that  all  except  the  neces- 
sary portion  so  taken  remains  a  mere  life  escate. 
It  is  said  that  the  words  '*  necessary  for  their 
personal  comfort,"  are  indefinite  in  meaning 
and  practically  unrestricted,  add  therefore  in- 
consistent with  any  remaining  life  estate. 
We  cannot  accept  this  view. 

One  of  the  definitions  of  "comfort"  given 
in  Webster's  Dictionary,  as  applied  particular- 
ly in  law,  as  well  as  m  some  other  things,  ii 
"  support."  The  language  therefore  must  be 
held  to  mean  "  necessary  for  their  support." 

But  it  is  said  that  it  is  again  rendered  indefi- 
nite by  being  all  left  to  the  iud^ment  and  dis- 
cretion of  the  legatees  as  to  the  kmd  and  extent 
of  the  support  needed;  that  they  may  use  the 
principal  to  gratify  their  mere  whims  and  fan- 
cies. We  do  not  think  any  such  authority  is 
given.  For  the  time  being  they  exercise  their 
judgment,  but  are  not  the  ultimate  judges  of 
what  is  necessary,  but  the  superior  court,  as  a 
court  of  equity,  and  perhaps  in  some  cases  the 
probate  court,  will  review  and  revise  their 
judgment,  and  determine  whether  the  exigency 
had  arisen  to  give  them  any  right  to  resort  to 
the  principal,  and  if  so  whether  they  have  ex- 
ceeded the  liberty  given  them. 

But  our  attention  has  been  called  particu- 
larly to  the  concludmg  words  enjoining  the  ex- 
ercise of  good  judgment  on  their  part.  ~  We  do 
not  think  the  question  of  necessity  is  to  be  so  de* 
termined.  But  the  good  judgment  enjoined  ii 
to  be  exercised  in  saving  as  much  as  possible 
for  the  children  within  the  field  given  of  what 
is  necessary.  What  is  necessary  in  law  does 
not  always,  nor  often,  mean  a  strict  absolute 
necessity.  It  is  a  relative  term  and  variable  ac- 
cording to  circumstances.  It  means  here,  as 
in  the  case  of  the  obligation  of  a  husband  to 
fumu^h  necessaries  for  his  wife,  what  is  needed 
in  reference  to  the  situation  and  condition  in 
life,  and  within  those  limits  much  may  be 
saved  by  the  exercise  of  good  Judgment. 

If  they  act  within  the  legal  limits  of  a  ne- 
cessity in  law  they  may  not  be  responsible,  but 
are  if  they  appropriate  a  portion  of  the  princi- 
pal when  not  needed  for  their  support. 

If  now  we  have  discovered  the  intention  of 
the  testatrix  as  evidenced  by  the  language  of 
her  will,  a  reference  to  artificial  rules  of  inter- 
pretation would  seem  unneces<«ary;  but  as 
some  of  these  rules  were  referred  to  in  the  dis- 
cussion of  this  case  as  being  opposed  to  the 
construction  we  have  adopted,  a  brief  discus- 
sion of  the  matter  may  seem  desirable. 

Ball  V.  Culver,  84  Conn.  404,  was  referred 
to  as  indorsing  the  principle  that  "where  an 
estate  for  life  is  given,  with  power  in  the  de- 
visee to  sell  and  dispose  of  it  at  his  own  dis- 
cretion and  for  his  own  use,  he  takos  a  fee." 

In  LeipU  ▼.  Palmer,  4(J  Conn.  45S,  Carpen- 
ter, J.,  in  giving  the  opinion  of  this  court, 
very  properly  calls  attention  to  the  fact  that 
the  above  proposition  was  stated  as  one  which 
the  counsel  on  both  sides  conceded,  and  that 
the  court  without  discussing  it  immediately 
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passed  to  the  consideration  of  another  question 
regarded  as  controlling,  namely,  whether  the 
power  of  sale  as  there  given  was  absolute  or 
contingent.  The  language  to  be  interpreted 
was  as  follows:  "I  give  all  mv  estate  to  my  be- 
loved husband.  Ransom  Culver,  to  use  and 
Improve  during  bis  natural  life,  and  if  he 
should  want  for  his  support  to  sell  any  part  or 
the  whole  of  it  for  bis  maintenance,  my  will  is 
that  it  shall  be  at  his  disposal."  In  construing 
this  lansruage  the  court  said:  '*The  great  ob- 
ject is  of  course  to  ascertain  the  intention  of 
the  devisor.  If  she  had  designed  to  give  her 
husband  the  entire  estate,  it  would  have  been 
very  easy  and  very  natural  for  her  to  say  it  in 
short  and  direct  terms,  or  to  place  the  disposal 
of  it  at  his  discretion,  without  imposing  a  con- 
dition. But  she  gives  him  the  disposal  only 
'if  he  should  want  for  his  support  to  sell  any 
part  or  the  whole  of  it  for  his  maintenance.' 
This  language  very  clearly  implies  a  limita- 
tion or  restriction  of  the  power  to  a  case  of  ne- 
cessity. The  sale  is  to  be  proportioned  to  the 
extent  of  the  necessity." 

It  will  be  seen  that  the  court  construed  the 
authority  to  sell  substantially  as  we  do  in  the 
present  case.  80  that  even  if  the  proposition 
referred  to  is  a  sound  one,  it  would  not  apply 
to  this  case  any  more  than  to  that  one.  But 
the  proposition  has  been  materially  modified 
by  the  later  utterances  and  decisions  of  this 
court. 

In  Leuiii  ▼.  Palmer,  wpra,  the  words  of  the 
will  were:  "I  do  give  and  devise  unto  my 
stiid  sister,  Sarah  Palmer,  the  use  of  all  the 
rest  of  my  real  estate  that  I  may  have  or  leave 
at  my  death,  during  her  natural  life,  and  for 
her  to  dispose  of  as  she  may  think  proper, 
right  or  just."  Here  was  plainly  an  unre- 
stricted power  of  disposal  at  discretion,  and 
yet  the  court  did  not  hold  that  the  legatee  took 
a  fee.  The  question,  it  is  true,  was  left  open, 
as  the  case  could  be  disposed  of  upon  another 
ground,  yet  the  discussion  plainly  showed 
that  the  court  was  prepared  to  hold  that  a  life 
estate  created  by  express  words  would  not  be 
enlarged  to  a  fee  by  the  power  of  sale. 

Afterwards,  in  blover  ▼.  StiUson,  66  Conn. 
316,  the  court  was  called  upon  to  construe  a 
will  where  the  words  were:  "I  give  the  resi- 
due of  my  estate,  both  real  and  personal,  unto 
my  sisters  Polly  A.  Stillson  and  Mary  B.  Still- 
son,  for  the  term  of  their  natural  lives,  hereby 
empowering  my  said  sisters  to  dispose  of  an^ 
portion  of  my  estate,  either  real  or  personal,  if 
they  should  so  desire."  The  court  held  that 
the  sisters  took  only  a  life  estate  notwithstand- 
ing their  unrestncied  power  of  disposal,  and 
in  giving  the  opinion  of  the  court.  Carpenter, 
/.,  said:  "We  are  asked  to  say  that  the  power 
of  sale  enlarges  an  express  life  estate  to  a  fee. 
If  we  do  so,  what  becomes  of  the  intention  of 
the  testator?  His  intention  to  give  pecuniary 
legacies  to  the  parties  named,  and  the  residue 
to  the  orphan  asylum,  is  lust  as  certain,  and, 
we  may  add,  just  as  provident,  as  the  intention 
to  provide  for  his  sisters;  and  that  intention 
by  the  construction  contended  for  is  whollv  de- 
feated. The  power  of  sale  may,  in  doubtful 
cases,  aid  in  ascertaining  the  intention;  but  to 

S've  it  an  artificial  and  technical  force  and 
ereby  defeat  the  manifest  intention  of  the 
testator  is  wholly  inadmissible." 
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These  utterances  we  think  are  in  accord 
with  the  decided  preponderance  of  Judicial  ao* 
thority  in  the  United  States. 

Chanedlar  Kent,  in  volume  4,  side  page  536, 
seventh  edition  of  his  Commentaries,  summar- 
izes the  settled  doctrine  as  follows:  "If  an 
estate  be  ^ven  to  a  person  generally,  or  indefi- 
nitely, with  a  power  of  disposition,  it  carries 
a  fee;  unless  the  testator  gives  to  the  first 
taker  an  estate  for  life  only,  and  annexes  to  it 
a  power  of  disposition  of  the  reversion.  In 
that  case  the  express  limitation  for  life  will 
control  the  operation  of  the  power,  and  prevent 
it  from  enlarging  the  estate  to  a  fee." 

It  remains  for  us  to  consider  a  still  more 
difficult  question  in  regard  to  the  disposition 
of  the  reversion — whether  it  belongs  to  all  the 
heirs  of  the  testatrix  as  intestate  property,  or 
whether  the  will  takes  hold  of  it  and  suffi- 
ciently designates  the  persons  who  are  to  take. 

The  language  of  the  will  is  so  unusual  and 
80  doubtful  that,  at  the  outset,  we  feel  embar- 
rassed by  two  independent  principles  of  law 
operating  in  different  directions  at  the  same 
time.  One  requires  the  court  to  avoid  if  pos- 
sible any  construction  which  would  result  in 
partial  intestacy.  State  v.  Smithy  52  Conn. 
663;  Warner  v.  WiOard,  54  Conn.  472,  4  New 
Enff.  Rep.  467. 

The  other  cautions  us  not  to  disinherit  the 
heirs-at-law  unless  on  so  strong  a  probability 
that  an  intention  to  the  contrary  cannot  rea- 
sonably be  supposed.  Wigram,  Wills,  167; 
Wilkinson  v.  Adams,  1  Yes.  &  B.  456. 

The  residuary  estate,  it  is  conceded,  is  not 
expressly  disposed  of  by  the  terms  of  the  will, 
but  there  are  words  evincing,  we  think,  an  in- 
tention and  desire  on  the  part  of  the  testator 
as  to  the  disposition.  We  refer  to  the  closing 
words  of  section  2.  The  testatrix,  having  in 
mind  the  life  estate  she  has  given,  adds  a  con- 
ditional and  restricted  permission  to  use  a  por- 
tion of  the  principal  or  residuary  estate,  but  in 
that  connection  enjoins  the  life  tenants,  in 
availing  themselves  of  the  permission,  "to  use 
good  judgment,  saving  as  much  as  possible  for 
the  children  bom  to  them."  This  implies  that 
the  children  of  the  life  tenants  are  to  take  the 
remainder — all  of  it. 

But  does  it  imply  that  they  are  to  take  it 
under  the  will  or  simply  as  her  heirs-at-law? 
Her  heirs  are  numerous;  the  record  gives  the 
names  of  eight  besides  the  Peckhams,  and  the 
portion  which  the  latter  could  inherit  by  right 
of  representation  would  be  insignificant  as 
compared  with  the  whole.  If  she  referred  at 
all  to  her  own  heirs  she  would  have  so  stated, 
and  would  not  have  restricted  the  benefit  of 
the  saving  to  children  bom  to  them,  the  Peck- 
hams. 

We  do  not  think  the  language  can  be  satla- 
fied  at  all  with  anv  such  reference  as  sug- 
gested, but  that  the  words  imply  that  the 
Peckham  children  are  to  take  the  remainder 
under  the  will,  and  not  because  they  may  be- 
come her  heirs-at-law  with  many  others.  The 
question  of  implied  gifts  ia  in  every  case  one  of 
intention. 

There  are  several  instances  where  a  devise 
by  implication  has  received  the  sanction  of  this 
court.  We  will  mention  only  two.  The  first 
is  the  case  of  Minor  v.  Ferris,  22  Conn.  871. 
A  testator,  after  devising  his  real  estate  for  the 
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4)eiieAt  of  hffl  wife  and  directing  his  executor 
40  sell  It  within  one  year  and  toTnvest  the  pro- 
ceeds in  some  safe  property  to  remain  a  fund 
for  her  support  during  life,  gave  to  his  sister, 
if  living  at  the  decease  of  his  wife,  and  if  not 
Co  her  children,  whatever  of  the  property 
might  he  left.  He  then  bequeathed  to  his  sis- 
ter, in  general  and  unrcsiricted  terms,  all  his 
^)er8onai  estate.  In  a  subsequent  clause  he 
:authorized  his  executors,  if  they  deemed  it  ad- 
visable, to  extend  the  time  of  selling  the  real 
•estate  for  eighteen  months,  and  expressed  his 
opinion  that  if  the  property  was  well  sold  and 
invested  the  interest  would  support  his  wife; 
4hen  he  repeated  his  bequest  to  bis  sister,  or  if 
deceased  to  her  children,  of  all  his  personal 
property;  addmg  *'if  my  wife  bas  sufficient  to 
«upport  lier."  Counsel  for  the  sister  contended 
that  the  last  clause  must  either  he  rejected  as 
without  mean  ins:,  or,  as  explained  by  the  con- 
;text,  it  must  be  construed  to  mean  "as  my 
wife  has  sufficient  to  support  her,"  the  testator 
liaving  just  expressed  an  opinion  to  that  effect; 
but  the  court  did  not  accept  this  view,  but 
upon  the  ground  of  a  prevailing  intention  ap- 
parent on  the  face  of  the  Will  to  provide  for 
his  wife  ample  support  during  life,  and  that 
ihe  last  clause  was  a  qualification  of  preceding 
bequests,  held  that  all  the  personal  property 
was  by  implication  given  for  the  benefit  of  the 
wife  during  her  life,  upon  the  same  terms  as 
those  upon  which  the  real  estate  had  been  de- 
vised. 

The  other  case  is  that  of  Eolbrook  v.  BenUey, 
^  Conn.  602,  where  a  testator  bequeathed  to 
his  wife  the  use  of  $3,000  and  also  gave  her 
absolutely  all  his  household  furniture  with  a 
few  exceptions  mentioned,  and  then  added  a 
•clause  in  this  form:  "What  follows  is  after 
4he  death  of  my  executrix"  (his  wife).  "I  do 
'will  and  bequeath  all  the  remainder  ot  my 
^estate  indiscriminately,  be  it  money  or  house- 
liold  furniture,  equallv  to  all  my  grand- 
^childreD."    There  was  thus  left  a  considerable 


amount  of  personal  property  not  expressly  dis- 
posed of  during  the  life  of  the  widow,  and 
which  would,  if  regarded  as  falling  into  the 
residuum,  be  left  in  the  bands  of  the  executrix 
to  accumulate  for  the  grandchildren.  It  was 
held,  as  this  intention  was  improbable,  and 
there  were  no  words  to  indicate  it,  and  no  pro- 
vision that  the  testatrix  should  liold  the  prop- 
erty as  trustee  for  the  grandchildren,  tliat  the 
will  should  be  construed  as  giving  by  implioa- 
tion  to  the  widow  tbe  use  of  this  property  for 
life.  Here  it  will  be  seen  there  were  no  ex- 
press words  at  all  indicating  a  desire  that  the 
widow  should  have  this  property,  and  all  her 
express  bequests  were  precisely  defined.  It 
seems  to  us  that  in  the  present  case  there  is  at 
least  as  ^ood  a  foundation  in  the  will  for  the 
implication  of  a  devise  as  in  the  cases  cited. 

Many  similar  illustrations  of  implied  gifts 
might  be  cited  from  other  jurisdictions,  but 
we  will  refer  to  two  cases  only. 

In  JSdensY.  Williams,  8  Murph.  27,  there 
was  a  gift  of  certain  property  to  the  testator's 
wife,  and  if  she  should  prove  eneeinte,  such 
child  should  be  supported  and  educated  out  of 
the  income  of  the  property  so  left  her,  "as  well 
as  all  the  property  I  may  die  possessed  of," 
with  a  residuarv  bequest  to  nieces.  The  court 
held  that  the  whole  estate  was  given  by  impli- 
cation to  the  wife  and  child  on  Its  birth. 

In  Piper'9  Estate,  33  Leg.  Int.  228.  a  direc- 
tion that  the  mansion  house  should  not  be  sold 
during  the  daughter's  life,  but  that  she  might 
reside  in  it,  was  held  to  give  a  life  estate. 

The  superior  court  is  advised  that  under  the 
will  of  Mary  Temmans,  TT.  Frank  Feckham 
and  his  toife,  Grace,  take  a  life  estate  in  t?te  re- 
mainder,  with  the  privilege  of  disposing  of  or 
using  anv  portion  of  the  principal  to  the  ex- 
tent needfea  for  tl4ir  support  and  maintenanca 
in  a  manner  suitea  to  iJieir  condition  and  cir- 
cumstances in  life;  and  that  t/ie  children  bom 
to  them  tcLke  a  vested  interest  in  the  remainder. 

The  other  Judges  concurred. 
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The  approval  on  a  legal  holiday  of  the 
bond  of  an  assignee  for  creditors  by  a  court 
oommissioner,  even  if  it  Is  a  Judicial  act,  is  not 
prohibited  by  a  statute  declaring  that  **  no  court 
shaU  be  opened  or  transact  any  business  ...  on 
any  legal  holiday,**  except  to  Instructor  discharge 
a  Jury,  or  receive  a  verdict  and  render  Judgment 
thereon. 

(January  28, 1390.) 


APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Ashland  County  in 
favor  of  plaintiff  in  an  action  to  set  a^ide  ao 
assignment  for  creditors  for  invalidity  in  tha 
execution  of  the  assignee's  bond  and  to  enforce 
payment  of  plaintiff's  debt  out  of  the  assigned 
property.    Beversed, 

Statement  by  Cassoday,  J.: 

May  29, 1888,  C.  H.  Hammersley  A  Co.  mada 
a  general  assignment  to  the  defendant,  Bern- 
hard,  for  the  benefit  of  their  creditors.  The 
assignee  made  and  executed  his  bond,  and  the 
same  was  approved  May  80,  18  8.  June  2, 
18t^,  this  action  was  commenced  by  the  plain- 


Nora.— Holidays. 


A  trial  of  a  criminal  case  may  be  had  on  Ck>od 
•Vrlday,  a  legal  holiday.    Bobbitt  v.  State,  87  Ala.  91. 

A  defendant  who  appears  and  answers  to  the 
•fnerits  in  a  auit  begun  on  a  legal  holiday  thereby 

■ar  L.  R.  A. 


waives  the  question  of  Jurisdiction.    Williams  v« 
Verue,  68  Tez.  414. 

There  is  no  law  of  Massachusetts  which  forbids 
the  transaction  of  business  on  a  h'gnl  holiday, 
Richardson  v.  Goddard,  84  U.  8. 83  How. ;» (16  L.  ed. 
412). 
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tiff,  a  corporation  of  the  State  of  Illinois, 
against  the  assignors,  and  the  garnishee  papers 
"Were  served  on  that  day  upon  the  assignee. 
July  27,  1888,  Judgment  was  entered  in  the 
principal  action  against  the  assignor.  On  the 
issues  between  the  plaintiff  and  the  ^rnishee, 
a  trial  was  bad  hy  and  before  the  court  without 
a  jury,  and  tlie  court  found,  as  matters  of  fact, 
in  effect,  that  such  assignment  was  made  May 
89, 1888,  and  acknowledged  on  that  day  before 
a  notary  public;  that  in  the  execution  of  said 
assignment,  and  the  filing  of  the  same,  and  the 
inventory,  the  statutes  were  complied  with, 
except  that  the  assignee's  bond  was,  by  him 
and  his  sureties,  executed,  and  such  sureties 
therein  justified  before  a  court  commissioner 
on  May  80,  1888;  that  the  aflSdavit  as  to  the 
nominal  value  of  the  assets  was  made  before 
said  commissioner  on  that  day,  on  the  reverse 
side  of  the  bond;  that  upon  said  bond  was  in- 
dorsed in  writing  an  approval  of  the  same, 
both  as  to  the  form  and  the  sufficiency  of  the 
sureties  by  said  commissioner.  May  80,  1888; 
and  that  the  same  was  tiled  on  that  day  with 
the  clerk  of  the  circuit  court,  b^  said  commis- 
sioner; that  the  consent  in  wnting  of  said  as- 
signee to  take  upon  himself  the  duties  of  such 
triist  was  dated  May  80,  188b;  that  ihe  certifi 
cate  of  said  commissioner  to  the  copy  of  the 
assignment  was  made  on  that  day;  that  such 
bond  and  cop^  of  aRsignment,  with  indorse- 
ments and  certificates,  were  filed  with  the  cleik 
of  the  court  May  80,  1888;  that  by  virtue  of 
said  assignment  the  assignee  took  possesion  of 
the  assignor's  stock  May  81,  1888;  that  said 
atock  was  inventoried  at  the  nominal  value 
thereof,  and  such  inventory  filed  with  the  clerk 
of  said  court  June  5,  1**8S;  that  no  other  bond 
was  ever  executed  or  relied  upon  except  the 
one  stated;  that  this  actios  was  commenced 
and  Judgment  against  the  principal  defendant 
taken  as  stated.  And,  as  conclusions  of  law, 
the  court  foiini,  in  effect,  that  said  assignment 
was  void  upon  its  face;  that  said  assignee  could 
not  hold  the  property  of  the  firm  thereunder; 
that  the  plaintiff  was  entitled  to  Judgment 
against  the  garnishee;  and  the  same  was  or- 
dered accordingly.  From  the  Judgment  en- 
tered thereon  the  garnishee  brings  this  appeal. 

liessrs,  Lennon  Sb  Sleight,  for  appellant: 

A  legal  holiday  is  not  di'9  von  juridictts  at 
common  law;  it  is  such  only  to  the  extent  that 
it  is  made  so  by  a  statute,  and  no  farther. 

Olenn  ▼.  fulJy,  51  N.  J.  L.  255;  Pflster  v. 
StaU,  84  Ala.  43i;  State  v.  R/cketts,  74  N.  C. 
187;  Hamer  v.  Sears,  81  Ga.  288;  Bear  v.  Tovnff- 
man,  1  West.  llep.  899.  19  Mo.  App.4l;  Dun- 
lap  V.  Stote.iiTex.  App.  179. 

There  is  a  marked  distinction  in  this  respect 
between  legal  holidays  and  Sundays,  which 
ibonld  be  carefully  borne  in  mind. 

••Sunday  is  dies  non  jurxdicns,  and,  by  the 
common  (aw,  all  judicial  proceedings  which 
take  place  on  that  day  are  void." 

Freeman,  JuHpm.  3d  ed.  §  138,  citing  Chap- 
man V.  Stiite,  5  Blackf.  Ill;  Blood  ▼.  Batee,  81 
Vt.  147;  Pcarre  v.  AUcood,  18  Mass.  824. 

That  part  of  the  statute  applying  to  holidays 
is  in  derogation  of  the  common  law,  as  has 
been  shown  by  the  foregoing  authorities,  and 
therefore  should  be  strictly  construed.  It 
ahould  not  be  extended  to  anything  not  strictly 
within  its  purview. 
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Bishop,  Stat  Or.  2d  ed.  §§  119,  155;  Bo9ttm^ 
Water  Pouter  Oo.  t.  Gray^  6  MeL  181;  Qreen  t. 
Walker,  78  Wis.  648. 

Jfr.  Bnbiee  A.  Cole»  with  Mit$  K&te  H» 
Pier^  for  respondent. 

Cassoday*  J,^  delivered  the  opinion  of  the 
court: 

The  only  question  involved  in  this  appeal  is. 
whether  the  assignment  was  void  by  reason  of 
the  execution  of  the  bond,  the  approval  thereof 
by  the  commissioner,  and  the  filing  of  the  same,, 
witbacopyof  the  assignment,  as  stated,  on  May 
80, 1888.  The  poi tion  of  the  Statute  which  here 
requires  special  consMeration  reads:  "No  court 
shall  be  opened  or  transact  any  business  .  .  . 
on  any  legal  holiday,  unless  it  be  for  ihe  pur- 
pose of  instructing  or  discharging  a  Jury,  or  of 
receiving  a  verdict,  and  rendering  a  Judgment 
thereon.^'  Rev.  Stat.  $  2)76,  as  amended  by* 
subd.  19,  §  2,  chap.  194,  Laws  lt579,  and  chapu 
142,  Laws  18a5. 

The  80th  day  of  May,  1888,  was  a  legal  hoU- 
day.    Rev.  8Ut.^  2577. 

Of  course  there  could  be  no  valid  assignment 
again^it  the  plaintiff  as  a  creditor  of  the  assign- 
or, without  the  giving  and  filing  of  the  requi- 
site bond,  duly  approved  by  the  court  commis- 
sioner taking  the  same.    Rev.  Stat.  §^  1694. 

It  is  conceded  that  this  section  of  the  Statute 
was  in  every  respect  complied  with,  unless  the 
commissioner  was  prohibited  fiom  approving 
the  bond,  or  doing  the  other  acts  named  in  the 
foregoing  statement,  by  the  provision  of  the 
Statute  above  quoted.  The  argument  is,  that 
"the  circuit  court,  or  the  Judge  thert  of  in  va- 
cation," had  "  supervision  of  the  proceedings 
in  all  voluntary  assi.L'nments  made  under  the 
provisions  of*  chap.  80,  Rev.  Slat.,  and  could 
"  make  all  necessary  orders  for  the  execution 
of  the  same;"  and  that  the  court  commissioner 
bad  authority  to  "exercise  within  his  county 
the  powers  of  a  circuit  judge  at  chambers,  in 
any  civil  action  pending"  therein;  and  henoe 
that  his  approval  of  the  bond  was  a  Judicial  act,. 
prohibited  by  the  statutory  provision  (juoted. 

The  '^supervision  of  the  proceedings"  in  suclk 
voluntary  assignments,  and  the  making  of  ''or- 
ders for  the  execution  of  the  same,"  manifestly^ 
presuppose  a  completed  asMgnment,  with  the 
requisite  bond,  filed  as  required  by  the  Statute. 
Assuming  that  the  approval  of  the  bond  by 
the  commissioner  was  a  Judicial  act,  still  it 
would  t)e  an  abuse  of  language  to  say  that  it 
was  the  transaction  of  anv  business  by  a  court. 
The  Statute  simply  prohibits  any  court  from 
being  open  or  transactin^r  any  business  on  any 
legal  holiday,  except  as  stateu  mpra.  The  ac- 
tion of  the  commissioner  in  question  was  not 
the  transaction  of  anv  business  by  any  courts 
much  less  an  act  of  the  court  in  open  court 
To  extend  the  Statute  beyond  its  language, 
plainly  expressed,  and  apply  it  to  the  action  of 
a  mere  court  commissioner,  or  even  a  Judge  at 
chambers,  would  be  an  attempt  at  Judicial 
le^islaiion  entirely  unauthorized. 

There  are  numerous  cases  in  the  books  hold- 
ing, in  effect,  that  no  act  will  be  held  illegal 
merely  by  reason  of  being  performed  on  such 
legal  holiday,  unlcFS  forbidden  by  statute.  In 
New  Jersey  they  have  a  statute  prohibitinr 
the  holding  of  court  or  the  exacting  of  compuT 
sory  labor  on  legal  holidays.    The  language  of 
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their  court,  in  a  late  case,  is  so  apposite  to  the 
case  at  bar  that  we  quote:  *'The  history  of  the 
commoD  law  and  of  legislation,  with  respect  to 
Sunday,  clearly  indicates  that  it  owes  its  ex- 
ceptional position  to  a  general  sense  of  its 
sacred  character  as  a  holy  day.  To  no  other 
day—although  many  acocmnt  other  days  holy 
— nas  a  like  distlnctfon  been  accorded.  When 
we  compare  the  course  of  the  common  law,  and 
legislation  respecting  Sunday,  with  the  Statute 
now  before  us,  a  different  treatment  is  observa- 
ble. Although  some  of  the  days  named  are 
accounted  holy  by  many,  while  others  are  na- 
tional anniversaries  or  days  when  pubh'c  duties 
are  enjoined  on  citizens,  yet  there  has  been  en- 
acted no  prohibition  against  the  pursuit  of  any 
business  or  pleasure.  There  is  no  express  pro- 
hibition agamst  the  service  of  the  process  of 
the  courts.  .  .  .  The  statutory  declaration  that 
these  days  shall  be  legal  holidays  does  not  in- 
dicate an  intent  to  assimilate  their  status  to  that 
of  Sunday.  'Holiday,' in  its  present  conven- 
tional meaning,  is  scarcely  applicable  to  Sun- 
day. PhiUipB  y.  Innes,  4  Clark  &  F.  284.  It 
is  applicable  to  all  and  has  long  been  applied 
to  some  of  the  days  named.  When  the  Statute 
declares  them  to  be  legal  holidays,  it  does  not 
permit  a  reference  to  the  legal  status  of  Sunday 
to  discoyer  its  meaning;  &r  it  proceeds  to  in- 
terpret the  pliiase,  so  Tar  as  it  is  prohibitory, 
by  an  express  enactment  declaring  what  shall 
not  be  done  thereon.  What  it  thus  exprfr<i9es 
is  prohibited;  what  it  fails  to  prohibit  remains 
lawful  to  be  done.  The  plain  intent  of  the 
Statute,  therefore,  is  to  free  all  persons,  upon 
the  days  named,  from  compulsory  labor,  and 
from  compulsory  attendance  upon  courts,  as 
officers,  suitors  or  witnesses.  Its  true  interpre- 
tation will  limit  the  prohibition,  with  respect 
to  the  courts,  to  such  actual  sessions  thereof  as 
would  require  such  attendance."  Qlenn  y. 
Eddy,  51  N.  J.  L.  255. 

Accordingly  it  was  held  in  that  case  that  a 
summons  mi^rht  be  legally  issued,  tested  and 
seryed  on  such  legal  hoi  iday.  To  the  same  ef- 
fect ia  BmiUi  y.  Ihiing,  47  Mich.  614 


In  Oregon  it  has  recently  been  held  that  al- 
though the  service  of  process  issued  fiom  a 
court  upon  a  le^al  holiday  was  irregular,  and 
might  be  set  aside,  yet  that  the  service  of  no- 
tice of  a  contested  election  on  that  day  was 
yalld.     W7Ut7iey  y.  Blarkbum,  17  Or.  564. 

In  a  case  arising  in  this  State  under  our  stat- 
ute, Judge  Drummond  held  that,  **  in  the  ab- 
sence of  prohibitory  legislation  by  the  State, 
the  docketing  of  a  transcript  of  judgment  on  a 
holiday  is  not  yoid,  but  will  confer  a  valid  lien 
upon  the  real  estate  of  the  debtor  in  the  county 
where  it  is  filed."  Be  Worthingtan,  16  Nat. 
Bankr.  Re^.  54. 

In  that  case  the  learned  Judge  distiniruishea 
Lampe  y.  Manning,  88  Wis.  678,  in  which  the 
cause  was  tried* and  the  ludgment  rendered  ott 
a  legal  holiday,  and  said:  **At  common  law, 
Sunday  was  deemed  a  non- juridical  day ,  during 
which  no  courts  could  transact  any  business  or 
render  any  decree.  Of  course,  at  common  law^ 
some  of  tbe  days  which,  under  our  practice, 
are  deemed  non-juridioal,  were  unknown  aa 
such;  and  when  tbey  are  so  doclared  tbe  infer- 
ence would  be  that  the  prohibition  extends  no 
further  than  is  named  in  the  Statute." 

This  is  in  harmony  with  the  language  quoted 
from  tbe  >Iew  Jersey  court,  and  there  is  noth- 
ing in  our  decisions  in  conflict  wiib  it.  On  the 
contrary,  it  has  been  held  that  our  Statute 
"  does  not  prohibit  a  justice  of  the  peace  from 
issuing  a  summons  on  such  a  holiday  "  (  Weil  y. 
Oeier,  61  Wis.  414),  nor* 'render  inadmissible 
in  eyidence  a  deposition  taken  in  another  State 
on  a  day  made  a  legal  holiday"  In  this  Slate. 
Oreen  y.  Walker,  78  Wis.  548. 

We  must  bold  that  the  approyal  of  the  bond 
in  question  by  the  court  conimissioner,  assum- 
ing it  to  have  been  a  judicial  act,  was,  never- 
theless, yalld,  and  hence  that  the  assignment 
was  improperly  held  void  for  that  reason. 

Thejvdgment  of  the  Circuit  Court  ie  rerermd^ 
and  the  cause  is  remanded  for  further  proceed-^ 
ings  according  to  law. 
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(....Ala. ) 

1*  The  words  "physically  and  Inear- 
ably  Incapacltatea  from  entering  into  the 
marriage  state,"  Id  Code  1888,  I  28:22,  atatlng  a 
oause  of  divorce,  mean  impotenoy  to  oonaum- 
mate  the  marriage. 

8*  A  personal  examination  by  physi- 
eians  or  matrons  sliiUed  in  suob  matters  may 
be  ordered  of  a  woman  suing  for  divorce  on  the 
ground  of  malformation  or  abnormal  physical 
proportions  amounting  to  physical  inability  on 
the  part  of  defendant,  and  a  similar  examination 
of  defendant  may  be  ordered  If  he  oontests  her 
right  to  relief. 

(JannaiT  7. 1800J 

NOTS.~Demon8tratlve  evidence;  physical  ex- 
amination of  party.  See  Richmond  ft  D.  B.  Co.  y. 
ChildreM,  8  L.  fi.  A.  806, 8S  Ga.  719. 
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APPEAL  by  defendant  from  an  order  of  the 
Chancery  Court  for  Butler  County,  over- 
ruling a  demurrer  and  motion  to  dismiss  a 
l>etition  seeking  a  divorce  upon  the  alleged 
ground  of  phvsicsl  incapacity  on  the  part  of 
defendant.    Afflrmed, 

The  case  sumclently  appears  in  the  opinion. 

Meetre,  Richardson  s  Steiner  for  appel- 
lant 

Jfr.  Charles  Wilkinson  for  appellee. 

Stone*  Oh,  J,,  delivered  the  opinion  of  the 
court : 

The  averments  of  the  bill  in  this  case  are  too 
offensive  to  modesty  to  allow  their  publication 
in  our  reports.  But,  as  said  bv  Ar  William 
Scott  in  Briggs  v.  Morgan,  8  iPhillim.  Eccl. 
825,  1  Eng.  Eccl.  Kep.  408 :  "  Courts  of  law 
are  not  invested  with  the  powers  of  selection  ; 
tbey  must  take  the  law  as  It  is  imposed  oik 
them.    Courts  of  the  highest  Jurisdiction  musi 


See  also  9  L.  R.  A.  442. 
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often  go  into  eases  of  the  most  odious  nature, 
where  the  proceeding  is  only  for  the  punish- 
ment of  the  offender.  Here  the  claim  is  for  a 
remedy ;  and  the  court  cannot  refuse  to  enter- 
tain It,  on  any  fastidious  notions  of  its 
-own." 

Our  Statute  (Code  1886.  §  2822)  declares  that 
either  party  to  a  marriage  is  entitled  to  a 
•divorce  from  the  bonds  of  matrimony  **when 
the  other  was,  at  the  time  of  the  marriage, 
physically  and  incurably  incapacitated  from 
•entering  into  the  marriage  state."  The  mean- 
ing of  the  words  **  physically  incapacitated," 
■as  here  uf<ed,  is  substantially  the  same  as  that 
of  the  word  •'  impotent,"  frequently  met  with 
in  divorce  proceedings.  It  means  powerless, 
-or  wanting  in  physical  power,  to  consummate 
the  marriage.  Animal  desire  bet  ween  t  he  sexes 
is  one  of  the  incitements  to  matrimony,  the 
lawful  gratification  of  which  is  encouraged  and 
protected  alike  by  rnora!  sentiment  and  muni- 
-cipal  regulation.  Copulation  or  coition,  the 
act  of  gratifying  sexual  desire,  is  the  consum- 
mation of  marriage;  inability  to  accomplish 
which,  when  it  proceeds  from  incurable  phys- 
ical imperfection  or  malformation,  is  precisely 
what  our  Statute  means  and  expresses  by  the 
words  *' physically  incapacitated."  "Barren- 
ness," however,  is  in  no  sense  the  synonym  of 
**  impotency."  "We  consider  it  unnecessary,  at 
this  stage  of  this  case,  to  go  further  into  details. 
1  Bishop,  on  Marriage  and  Divorce,  6tb  ed. 
6§  822-838  a,  inclusive,  treats  the  subject  at 
length,  and  collates  and  reviews  the  adjudged 
<:ases.  We  approve  his  statement  of  the  Amer- 
ican doctrine  as  set  forth  in  said  section. 
Devanbagh  v.  Demnbagh,  5  Paige,  554, 28  Am. 
Dec.  443,  note. 

The  chancellor  overruled  the  defendant's 
^demurrer,  and  his  motion  to  dismiss  the  bill 
for  want  of  equity ;  and  the  present  appeal  by 
the  defendant  is  from  his  ruling.  It  is  here 
<iontended  that  before  seeking  a  divorce  com- 
plainant should  have  submitted  to  a  triennial 
test,  sometimes  required  in  the  English  eccle- 
siastical court.  That  being  a  rule  of  the 
<»non,  and  not  of  the  common,  law,  it  is 
doubtful  if  it  could  exert  any  influence  in  our 
deliberations,  even  if  uninfluenced  by  statute. 
We  think,  however,  that  our  Statute  forbids  us 
to  consider  that  rule  in  passing  on  this  statutory 
ground  of  divorce. 

It  is  contended  for  appellant  that  the  aver- 
ments in  the  present  bill  are  not  sufficiently 
specific.  We  think  there  is  nothing  in  this, 
for  very  obvious  reasons.  We  know  not  how 
4be  charges  could  be  made  more  definite. 

Questions  are  raised  on  the  form  of  relief, 
and  on  the  right  to  allow  the  amendment  to 
the  bill,  which  was  made  in  the  court  below. 
There  is  notbing  in  these  objections.  How- 
ever a  sentence  annulling  marriage  on  account 
of  impotency  may  have  been  classified  or 
regarded  under  the  canon  law,  such  marriages 
were  not  al)6olutely  void.  They  were  only 
voidable  at  the  request  of  the  injured  party. 
If  not  annulled  by  judicial  sentence  during 
the  life  of  the  parties,  they  entailed  all  the  lesral 
•consequences  of  a  valid  marriage;  and  until 
«uch  sentence  of  annulment  neither  party  could 
'Contract  other  marriage.  But  we  need  not 
pursue  this  inquiry.  Our  Statute,  in  terms, 
makes  it  a  ground  for  divorce  from  the  bonds 
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of  matrimony ;  and  that  fixes  its  class  and 
status  for  us. 

Is  the  malformation  or  physical  incapacity 
charged  in  the  bill,  if  true,  suflicient  ^und 
for  divorce?  Can  we,  as  matter  of  law,  or  of 
indisputable  fact,  affirm  that  the  charge  is  pre- 
posterous, and  therefore  untrue?  Are  the 
abnormal  proportions  which  are  charged  impos- 
sible, in  the  nature  of  things?  We  know  of 
no  rule  of  law  or  logic  bv  which  we  can  reach 
such  conclusion.  We  bold  that  the  chancellor, 
in  his  decretal  order  overruling  the  demurter 
and  refusing  to  dismiss  the  bill,  did  not  err. 

The  briefs  of  counsel  give  evidence  of  dil- 
igent research ;  and  thev  furnish  do  adjudged 
case  in  which  the  malformatioD  here  com- 
plained of  was  the  ground  of  complaint.  We 
suppose  such  cases,  if  they  exist  at  all,  are  very 
rare.  To  authorize  the  relief  prayed,  the  proof 
should  be  very  satisfactory,  and  the  most  direct 
which  the  nature  of  the  question  is  susceptible 
of.  The  complainant  must  be  required  to  sub- 
mit her  person  to  examination  by  physicians, 
or  matrons  skilled  in  such  matters,  to  be  ap- 
pointed by  the  chancellor ;  and  proof  of  siich 
examination  by  the  persons  so  appointed, 
showing  that  the  fault  is  not  with  her,  must  be 
made  an  indispensable  condition  of  relief.  If 
she  refuse  to  submit  to  such  examination,  then 
let  her  bill  be  dismissed.  The  defendant,  also, 
should  submit  to  skillful  examination  as  a  con- 
dition of  bis  defense,  if  he  contests  the  com- 
plainant's right  of  relief.  But  if  the  defense 
IS  not  made  as  herein  indicated,  the  chancellor 
should  scrutinize  the  testimony  narrowly,  and 
have  recourse  to  any  other  legal  means,  with  a 
view  of  ascertainin|f  if  the  proceedings  have 
not  become  consentiveand  collusive.  Finding 
such  to  be  the  case,  relief  should  be  denied, 
except  on  clear  proof  of  the  charge  preferred 
in  the  bill,  namely,  that  for  the  reason  stated 
the  defendant  "was  at  the  time  of  the  marriage 
physically  and  incurably  incapacitated  from 
entering  mto  the  marriage  state." 

Affi'nned, 


STATE  of  Alabama,  ex  rd.  ATTORNEY 

GENERAL, 

e. 

R.  R.  SAVAGE. 

( Ala. ) 

An  officer  Is  ^uilt^  of  habitual  dnmlceift- 
ness  Juatifylnff  bis  impeacbment  under  the  Ooo- 
stitutlon  where  he  has  become  intoxicated  six  or 
eiffht  times  a  year  for  more  than  three  years  last 
past,  and  his  sprees  or  fits  of  intoxication  have 
lasted  from  one  to  two  or  more  days,  and  onoe  for 
two  or  more  weeks. 

(February  1, 1800.) 


NOTB.— JmpeoeTkfTMnt  in  oJIke, 

Impeachment  in  office  is  a  oonstltutlonaJ  proceed- 
ing for  punishment  of  an  officer.  State  ▼.  0*Drl^ 
oolU 8  Brer.  (8.  C)  608. 

Under  a  constitution  providing  for  removal  of 
public  officers  for  crime.  Incapacity  or  negllgenoe^ 
a  statute  providing  for  removal  for  intoxication  If 
valid.    MoComas  v.  Krug,  81  Ind.  887. 

Except  as  provided  for  in  the  Ck>nstitatlon  of 
1876,  bmpeaohment  has  ceased  to  be  a  part  of  tlio 
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TMPEACHMENT  proceedinirs  to  remove  de- 
fendant from  the  office  of  Probate  Judge  of 
Cherokee  County  because  of  his  alleged  babit- 
'VUB^  drunkenness.    Judgment  of  removal* 
The  facts  sufficiently  apx>ear  in  the  opinions. 
Mr.  W.  Im  Martiot  AUy-Oen,,  for  the 
«tite. 

Mesart.  Tompkins  A  Troy  and  J*  A. 
WaJden  for  defendant 

Stone*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Article  7,  S  1,  of  the  Constitution  (§  4818, 
Code  iJSQf^,  must  be  interpreted  in  the  light  of 
the  object  the  law-making  power  had  in  view 
in  their  adoption  and  enactment.  They  pertain 
to  official  qualification  and  fitness,  and  require 
that  the  incumbents  of  the  enumerated  offices 
shall  be  free  from  the  vices  Uierein  interdicted. 
In  reference  to  habitual  drunkeuness,  the  gra- 
vamen of  the  present  information,  the  purpose 
was  to  secure  a  calm,  wise  and  faithful  admin- 
istration of  tbe  law,  uniafiuenced  by  the  en- 
-dangering  effects  of  habitual  intoxication.  It 
is  implied  and  assumed  that  drunkenness  so 
•clouds  the  intellect  and  inflames  the  passions  as 
that  official  trust  cannot  be  safely  confided  to 
those  with  wbom  esbcessive  indulgence  in  in- 
toxicating drinks  has  become  a  habit. 

"Drunkenness"  is  that  effect  produced  on 
the  mind,  passions  or  body,  by  intoxicants 
taken  into  the  system,  which  so  far  changes  the 
normal  condition  as  to  materially  disturb  and 
impair  the  capacity  for  healthy,  rational  action 
or  conduct;  which  causes  abnormal  results,  or 
such  as  would  not  ensue  in  the  absence  of  the 
intoxicants, — the  changed  effect  produced  by 
the  immoderate  or  excessive  use.of  intoxicants, 
^as  contrasted  with  normal  status  and  conduct 

'*  Habit"  is  customary  state  or  disposition 
acquired  by  frequent  repetition;  aptitude  by 
doing  frequently  the  same  thing;  usage;  estab- 
lished manner.  When  a  person  has  repeatedly 
-acted  in  a  particular  way  at  intervals,  whether 
regular  or  irregular,  for  such  length  of  time  as 
that  we  can  piedicate  with  reasonable  assurance 
that  he  will  continue  so  to  act,  we  may  affirm 
that  this  is  his  habit. 

The  testimonv,  taken  in  its  entirety,  proves 
that  the  accused  drank  to  excess — to  drunken- 
ness—six or  eight  times  a  year,  and  that  this, 
with  intervals  of  from  one  to  two  months,  has, 
with  the  exception  of  about  a  year  immediate- 
ly succeeding  his  last  election,  in  1886,  been 
kept  up  for  much  more  than  three  years  before 


these  proceedings  were  instituted;  that  his 
sprees  or  fits  oi  intoxication  lasted  from  one 
to  two  or  more  days,  and  once  for  two  or 
more  weeks,  and  tliat  during  his  spells  or 
sprees  he  frequently  stasr^ered  in  walking, 
sometimes  fell  to  the  ground,  bad  to  be  led  or 
assisted  home,  and  was  abnormally  loud,  if  not 
boisterous,  in  his  conversation.  Even  after 
the  present  proceedings  were  set  on  foot,  he 
took  one  or  more  sprees.  Under  the  definitions 
given  above,  we  hold  that  drunkenness  had  be- 
come a  habit  with  the  respondent,  and  that  at 
and  before  the  commencement  of  this  proceed- 
ing he  was  and  is  guilty  of  habitual  drunken- 
ness. We  therefore  find  the  charge  and  speci- 
fication of  habitual  drunkenneas  made  against 
respondent  to  be  true,  and  that  he  is  guilty  as 
charged  in  the  information.  Blaney  v.  BUiney^ 
126  Mass.  205. 

It  is  therefore  the  order  hn^  judgment  of  th§ 
court  that  the  said  R,  R,  Savage,  Judge  of  Pro- 
hate  of  Cherokee  County^  he,  and  Ite  is  hereby, 
removed  from  the  said  office  of  judge  of  probate, 
and  that  he  is  disqualified  from  holding  office 
under  the  authority  of  this  iState  for  the  term 
for  which  he  was  elected. 

SomerYille*  /.,  concurring: 

The  information  addressed  by  the  grand  Jury 
of  Cherokee  County  to  this  court,  and  filed  by 
the  Attorney-General,  which  is  analogous  to 
the  ordinary  articles  of  impeachment,  charges 
the  defendant,  R.  R  Savage,  as  probate  Judge 
of  said  county,  with  habitual  drunkenness,  as 
a  ground  of  impeachment,  which  is  one  of  the 
several  causes  specified  in  the  Constitution  and 
Statute  which  may  be  made  the  basis  of  such 
a  proceeding. 

Certain  state  officers,  including  judges  of 
probate,  are  subject  to  impeachment  and  re- 
moval from  office  on  the  following  grounds: 
Willful  neglect  of  duty,  corruption  in  office, 
habitual  drunkenness,  incompetency  or  any 
offense  involving  moral  turpitude  while  in 
office,  or  committed  under  color  thereof,  or 
connected  therewith.  Ala.  Const  1875,  §^  1-4; 
Code  1886,  g<^  4818,  4819. 

It  is  not  practicable,  nor,  so  far  as  I  know, 
has  any  court  attempted,  to  lay  down  any  fixed 
rule  accurately  defining  what  is  "habitual 
drunkenness,"  or  who  may  be  deemed  an 
"habitual  drunkard." 

Tbe  two  phrases,  "habitual  drunkard"  and 
"common  drunkard,"  have  been  held  in  some 
States  to  be  synonymous  in  meaning,  in  con- 


JurJsprudeuoe  of  the  State.  It  Is  made  a  orimlaal 
proceedinfiT  with  no  right  of  trial  by  Jury.  State  v. 
Buckley,  64  Ala.  S09. 

The  Law  of  1870,  maldnff  no  provision  for  tbe  ac- 
cused to  be  oonfronted  with  witnesses,  is  unoonsti- 
tutionoL    Ihtd. 

While  tbe  Constitution  provides  for  the  impeach- 
ment of  certain  officers,  it  leaves  all  other  civil  oflB- 
•cers  to  be  tried  in  such  manner  as  tbe  Legislature 
may  provide.    iRe  Marks,  45  OaL  200. 

A  Judge  is  liable  to  Impeachment  for  misconduct. 
Brodie  v.  Rutledgre,  2  Bay  (S.  C)  00. 

He  cannot  be  tried  by  quo  wurranto.  State  ▼. 
<3ardner,  48  Ala.  234. 

A  presiding  Judge,  for  preventing  his  associate 
-from  delivering  his  opinion  is  liable  to  Impeacb- 
tnent.  Addison^  Trial,  114 :  Oom.  v.  Addison,  4  U. 
S.4Dall.226(lL.ed.810);  Porter,  Trial,  OL 
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For  an  impeachment  to  be  effectual  tbe  articles 
must  foe  presented  to  tbe  Senate,  and  a  constitu- 
tional quorum  of  tbe  entire  membership  must  r^ 
ceive  them.  Re  Executive  Communication  of  Muv. 
9, 1868, 12  Fla.  068. 

A  member  of  the  House  of  Representatlves'vot- 
ing  for  the  prosecution  of  an  impeachment  is  not 
thereby  rendered  disqualified,  if  subsequently 
elected  to  the  Senate,  from  sitting  on  the  trial 
thereof.   Addison,  Trial,  21 ;  Porter,  Trial,  68. 

Where  a  charge  is  brought  aerainst  a  public  offi- 
cer which  might  furnish  grounds  for  his  removal  ot 
impeachment  he  Is  not  bound  to  be  a  witnesi 
against  himself.  United  States  v.  Collins,  1  Woods, 
499. 

Removal  from  office  for  an  offense  committed  is 
a  port  of  the  Judgment.  Com.  v.  Harris,  1  Legal 
Gaz.  (Pa.)  455. 
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strufng  statutes  regulating  tbe  liquor  traffic, 
relating  to  tbe  subjectof  granting  divorces,  and 
providing  for  the  custody  of  tbe  estates  of  per- 
sona of  t bis  class.  Eilber  of  tbe  expressions 
may,  in  general  terms,  be  defined  as  meaning 
one  who  drinks  iutozicating  liquors,  to  excess, 
with  habitual  fiequency.  Indulgence  by  a 
person,  on  the  one  band,  in  occasional  acts  of 
drunkenness,  would  not  be  sufl^cient  to  bring 
him  within  the  sphere  of  this  definition;  nor. 
on  tbe  other  hand,  need  he  be  constantly  drunk 
everv  day  or  week  in  a  year.  Nor  would  I  be 
willing  to  say  that  the  term  necessarily  involves 
tbe  idea  of  the  victim  of  the  habit  yielding  to 
tbe  temptation  of  drink  whenever  tbe  oppor- 
tunity is  afforded,  as  has  sometimes  been  inti- 
mated. Common  observation  shows  that  there 
are  persons  who  are  in  the  habit  of  getting 
drunk  almost  regularly  every  week,  while  they 
indulge  in  drink  at  no  other  time.  There  are 
others  whose  formed  habit  it  is  to  fall  into 
drunken  debauches,  lasting  for  days,  and  even 
weeks,  and  repeating  from  one  year  to  another 
with  a  periodicity  more  or  less  regular,  accord- 
ing to  the  peculiar  temperament  of  the  man. 
This  form  of  alcoholism  often  becomes  a  dis- 
ease, formerly  characterized  as  a  species  of 
dipsomania,  and  more  recently  known  in  scien- 
titic  nomenclature  as  metbomania, — an  irre- 
sistible craving  for  alcoholic  or  other  intoxicat- 
ine:  liquors, accompanied  by  peculiar  symptoms, 
de8criL)ed  by  medical  authors,  tbe  discussion  of 
which,  however,  is  foreign  to  the  scope  of  this 
opinion.  The  victim  acquires  the  habit  of  be- 
ing attacked  by  these  drunken  sprees,  or  fits  of 
inloxicalion.  I  can  see  no  good  reason  why 
such  a  man  would  not  properly  come  within 
the  definition  of  an  habitual  drunkard,  or 
sliould  be  exempt  from  being  classed  as  a  man 
of  intemperate  habits.  In  pooular  parlance, 
he  certainly  would  be  so  classea. 

The  case  of  Blimey  v.  Blaney,  126  Mass.  205, 
is  an  authority  on  this  point.  The  Massacbiv 
•etts  Statute  makes  "gross  and  confirmed  habits 
of  intoxication"  a  ground  of  divorce,  without 
undertaking  to  define  those  terms.  The  evi- 
dence showed,  using  the  language  of  the  court 
in  that  case,  that  the  defendant,  "for  a  period 
of  twelve  or  fifteen  years,  had  as  often  as  three 
cr  four  times  a  year  yielded  to  an  impulse  to 


drink  to  excess;  that  on  such  occasions  he  be- 
came grossly  intoxicate  i,  continuing  in  that 
condition  a  week  or  ten  days  together;  and  that 
at  such  times  he  went,  or  was  sent,  to  an  asvlum 
for  inebriates;  that  when  the  de^iire  for  drink 
cume  upon  him  he  could  not  resist;  and  that  & 
single  glass  would  bring  on  excessive  drinking, 
and  a  renewal  of  gross  intoxication.  It  wa» 
also  shown  that  there  had  been  no  apparent 
improvement  in  his  habits  in  this  respect,  and 
that  any  undue  excitement  would  make  him 
drink."  Upon  this  state  of  facts,  the  Supreme 
Judicial  Court  of  MassHcliusetis  concurred  in 
sustaining  a  Judgment  fiudiuy:  the  defendant  to 
have  been  a  person  of  gross  and  con  tinned 
habits  of  intoxication. 

In  this  case,  the  phrase  ''habitual  drunken- 
ness" must  be  construed  with  reference  to  the 
particular  mischief  intended  to  be  rcmcKJied  by 
the  law-makers.  Being  one  of  several  causes 
of  impeachment  in  office,  it  must  be  inter- 
preted in  connection  with  the  other  grounds 
associated  with  it,  which  are  also  made  causea 
of  impeachment  and  removal  from  office. 
They  are:  (1)  willful  neglect  of  duty;  (2)  cor- 
ruption in  office;  (8)  incompetency;  or  (4)  any 
offense  involving  moral  turpitude.  These  are 
causes  which  would  seem-to  render  the  incum* 
bent  practically  or  morally  unfit  for  office. 
They  all  tend  more  or  less  to  reflect  upon  the 
dignity  of  office,  to  generate  disrespect  for  the 
law,  through  the  wsut  of  worth,  moral  or  in- 
tellectual. In  the  officer,  to  create  dissatisfac- 
tion among  the  people  with  their  government, 
and  to  thus  seriously  cripple  the  administration 
of  justice  in  all  its  departments.  Any  indul- 
gence in  excessive  intoxication,  with  suchba- 
biiual  frequency  as  to  produce  this  result.ought, 
in  my  Judgment,  to  bring  a  given  case  within 
both  the  letter  and  spirit  of  the  law. 

The  summary  of  the  testimony  in  this  case, 
as  made  in  the  opinion  of  the  chief  justice,  ia 
fully  supported  by  the  record.  Ii  satisfactorily 
shows  that  the  respondent  has  during  his  pres- 
ent term  of  office  been  guilty  of  drunkenness 
which  may  properly  be  characterized  as  ^'ha- 
bitual," within  the  meaning  of  the  Constitu- 
tion and  Statutes  of  this  State. 

On  these  grounds,  I  concur  in  tbe  judgment 
of  impeachment  rendered  by  the  court. 
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Garrett  A.    GARRETTSON  ii  al 

NORTH   ATCHISON  BANK. 
(89  Fed.  Rep.  !(&) 

A  tele^ram'stating^  that "  Tate  is  good.  Send 
on  your  paper, *^  sent  by  a  bank  in  reply  to  an  in- 
quiry as  to  whether  or  not  it  would  pay  such  per- 
son *8  obock  for  a  certain  amount,  constitutes  a 


written  aooeptanoe  of  suoh  oheok  whfoh  will 
der  tbe  bank  liable  for  its  amount  to  a  holder 
thereof  who  was  shown  tbe  telegram  and  took 
the  oheok  for  value  in  relianoe  thereon. 

(June  17,  1888.) 

ACTION  at  law  to  recover  tbe  amount  duo 
upon  a  bank  check  from  the  drawee  and 
alleged  acceptor  on  demurrer  to  the  petition. 
Overruled, 


NOTB.— Parol  eertiUcation  of  c/ieeic,  not  effectual  to 
fioUi  i*ank  liable. 

Tbe  oertlfloatton  of  a  check  by  a  bank  upon 
which  it  ie  drawn  is  analogous  to  tbe  acceptance 
of  a  bill  of  exchange.  Dank  of  Springfield  v.  First 
Nat.  Bank,  80  Mo.  App.  X76u 
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By  certifying  tbe  check  to  be  '*  good**  tbe  bank 
oreatee  an  obligation  on  its  part  to  pay  the  siime  to 
tbe  holder  on  demand.  WiUets  v.  Phoenix  Bank.! 
Duer.  121. 

The  bank  thereby  tieoomes  primarily  liable  to  the 
holder,  until  disoharged  by  payment,  release  or  tli» 


1889. 


Oaikbbttsok  ▼.  North  Atohibon  Bahk. 
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The  facts  are  fully  stated  in  the  opioion. 
J/«Mr«.  Lancaster,  Hall  A  Pike  for  de- 
fendant in  support  of  the  demurrer. 
Messrs,  Karnes,  Holmes  Sb  KranthoU^ 

for  plaintififs,  eontra: 

A  check  is  a  bill  of  exchange  drawn  on  a 
bank  paj.able  on  demand. 

1  Randolph,  Com.  Paper,  §  8;  Byles,  Bills, 
18;  1  EdwRrds.  Bills  and  Notes,  g  19;  Bamet 
y.  Smith,  80  N.  H.  256. 

By  the  law-merchant  of  this  country  the  cer- 
tificate of  a  bank  that  a  check  is  good  is  equir- 
alent  to  acceptance. 

Merchants  Nat.  Hank  v.  State  Nat,  Bank,  77 
U.  8.  10  Wall.  604  (19  I^  ed.  1C08);  a  Ran- 
dolph, Com.  Paper,  ^  642;  Kent  Co,  F,  d  M. 
Bank  v.  Bvicherh  db  D.  Bank,  16  N.  Y.  125, 
12b:  Meads  ▼.  Albany  Merchants  Bank,  25  N. 
T.  143.  146. 

When  a  check  is  accepted  or  certified  the 
twnk  becomes  unconditionally  liable  as  on  a 
certificate  of  deposit  to  the  holder. 

MutvcU  Nat,  Bank  y,  BotgS,  28  La.  Ann. 
988;  2  Daniel,  Neg.  Inst.  $  1G08;  1  Randolph, 
Com.  Paper,  §  870;  Jarcia  v.  Wilson,  46  Conn. 
IK). 

It  was  necessary  that  the  check  should  have 
l)een  actually  present  at  the  time  of  its  accept- 
ance or  certification. 

Coolidffe  V.  Payson,  15  Q.  8.  3  Wheat.  66 
<4  L.  ed.  185 »;  Nelson  v.  Chicago  First  Nat. 
Bank,  48  111.  86;  1  Daniel,  Neg.  Inst.  §g  490, 
496;  Central  Sav,  Bank  ▼.  Eie/iards,  109  Mass. 
418. 

If  the  acceptance  is  written  on  a  separate 
piece  of  paper,  it  has  the  same  effect  as  if  it 
were  written  formally  on  the  face  of  the  bill. 

Whilden  v.  Merchants  A  M  Nat.  Hank,  64 
Ala.  1;  Smith  ▼.  Udyard,  49  Ala.  279. 

There  was  an  acceptance  in  this  case. 

Risley  ▼.  PharUx  Bank,  88  N.  Y.  818;  Pope 
T.  Bank  of  Albion,  59  Barb.  226. 

A  promise  to  accept,  under  the  statute,  may 
1)e  by  telegram. 

Molson's  Bank  ▼.  Ff of  card,  8  Jones  &  8.  15; 
Johnson  v.  Clark,  89  N.  Y.  216;  Brinkman  v. 
Hunter,  78  Mo.  172;  Scudifer  ▼.  Union  Nat. 
Bank,  91  U.  8.  40ti  (28  L.  ed.  245). 

Under  the  statute  a  promise  to  accept  is 
constructively  an  actual  acceptance. 

Johnson  v.  Clark,  supra. 

No  form  of  words,  no  particular  expressions 
are  necessary  to  constitute  an  acceptance  of  a 
bill  of  exchange. 

W/'ilflen  V.  Merchants  dt  P,  Nat,  Bank,  su- 
pra; Fsfjty  ▼.  Cincinnati  First  Nat.  Bank,  85 
U.  8.  18  Wall.  604  (21  L.  ed.  047);  3  Randolph, 
Com.  Paper,  ^  648;  Coif  man  v.  Campbell,  87 
lU.  98. 

An  "indorsee  of  a  check  may  sue  on  an 
agreement  to  accept  even  if  made  before  it  was 
4lrawn. " 

Sturffes  ▼.  Chicago  Fourth  Nat.  Bank,  75  111. 
895;  Central  Sitv.  Bank  v.  Richards,  109  Mass. 
418;  Wynne  v.  Raikcs,  5  East,  514;  Boston  M, 
Nat.  Bank  v.  Bffstfm  State  Nat,  Bank,  77  U. 
8.   10  WaU.  647  (19  L.  ed.  1019);   WJaiden  ▼. 


Merchants  d  P.  Nat.  Bank,  supra;  Molsan*s 
Banky.  Howard,  8  Jones  «&;  8.  15;  2  Randolph, 
Com.  Paper.  §  647;  1  Daniel,  Neg.  Inst.  §  568; 
2  Daniel,  Neg.  Inst.  ^^  1608,  1604;  Freund  ▼. 
Imwrters  <C  T,  Nat,  Bank,  76  N.  Y.  852. 

These  plaint itfs  are  holders  for  value,  even 
though  they  took  the  check  merely  on  account 
of  thepreviouslyexistine  indebtedness. 

Brooklyn  City  db  N.  R.  Go.  v.  Nat.  Bank  ofthe 
Republic,  102  U.  8. 14  (26  L.  ed.  61);  2  Randolph, 
Com.  Paper,  gg  468,  465,  995;  1  Daniel,  Neg. 
Inst.  §  184. 

Philips*  J.«  delivered  the  opinion  of  the 
court: 

This  cause  stands  on  demurrer  to  the  peti- 
tion. Omitting  the  formal  matters,  the  petition 
alleges  in  substance  that  the  Mu-scatlne  Cattle 
Company,  on  the  28th  day  of  September,  ltlB8, 
sold  to  one  James  Tate  1,000  bead  of  cattle  at 
the  agreed  price  of  $22,000.  Tate  tendered  in 
payment  thereof  his  check  drawn  on  the  de- 
fendnnt  Bank.  The  said  cattle  company,  be- 
ing indebted  in  a  large  sum  at  that  time  to 
plaintiffs,  refused  to  deliver  the  cattle,  or  to  ac- 
cept 8aid  check  from  said  Tute,  unless  plaintiffs 
would  accept  the  said  check  in  payment  of  said 
indebtedness  of  said  caitle  company  to  them, 
which  plaintiffs  declined  to  do  unless  defend* 
ant  would  certify  said  check  to  be  good« 
Thereupon  said  cattle  company  sent  or  caused 
to  be  dent,  from  Pueblo,  Colo.,  to  defendant  at 
Westboro,  Mo.,  the  following  telegram:  "Will 
you  pay  James  Tale's  check  on  vou  twenty-two 
thousand  dollars?  Answer."  Which  said  tele- 
gram was  received  by  defendant,  whereupon  it 
sent  to  said  cattle  company  the  following  an- 
swer: * 'James  Tate  is  good.  Send  on  your 
paper.'*  Upon  the  receipt  of  this  answer  said 
cattle  company  and  Tate  exhibited  the  same  to 
plaintiffs,  whereupon  plaintiffs,  in  reliance  upon 
said  acceptance  and  cert illcation  of  said  check, 
agreed  to  accept  the  same  for  the  purpose  afore- 
said; and  the  said  cattle  company,  in  reliance 
on  said  telegram,  accepted  said  clieck,  and  de- 
livered to  said  Tate  said  cattle,  and,  after  duly 
indor8lng*said  check  to  plaintiffs,  delivered  the 
same  to  them,  which  the  plaintiffs  accepted  in 
reliance  upon  said  acceptance  or  certitJcation, 
and  duly  entered  credit  therefor  on  the  indebt- 
edness of  said  cattle  company  to  them.  The 
petition  then  alleges  presentment  for  payment, 
and  the  refusal  of  defendant  to  pay  tlie  said 
check,  and  the  dueproti'St  thereof.  Judgment 
is  asked  for  said  sum,  with  interest  and  protest 
fees,  damages  and  costs. 

The  demurrer  is  general  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action.  1  he  argument  in  support  of  the  de- 
murrer is  that  there  was  no  acceptance  in  writ- 
ing, in  contemplation  of  the  statute;  tliat  the 
answer  sent  by  telegram  from  defendant  was 
at  most  but  a  promise  to  pay,  and,  the  petition 
not  averring  that  said  Taie  bad  any  funds  at 
the  time  in  the  Bank,  the  promise  was  wholly 
voluntary;  that  if  the  plaintiffs  have  any  rem- 
edy it  is  against  the  payee  named  in  the  check. 


Statute  of  Limitations.    Meads  v.  Albany  Mer-  i  present  fact,  and  not  an  agreement  to  pay  it  at  all 
ehaiits*  Bnnk,  25  N.  7.  14%  events  whenever  presented  within  the  period  of 

But  a  parol  stateiuent  over  the  telephone,  made  I  the  Rtatute  of  UmltatloaSb    Bank  of  Sprlutf  field  ▼• 
toy  the  agent  of  a  banic,  that  a  partlcoLir  check  in  I  First  Nat.  Bank,  suprck 
question  is  all  right.  Is  a  mere  representation  of  a ' 
7  L.  R.  A. 
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TV  ho  might  then  have  action  against  the  de- 
fendant on  the  breach  of  promise. 

A  brief  recurrence  to  some  general  principles 
applicable  to  bank  checks  may  not  be  imper- 
tinent, as  a  due  regard  to  these  will  materially 
aid  in  a  proper  conclusion.  Many  text  writers 
liken  such  checks,  in  their  substiince,  to  inland 
bills  of  exchange,  payable  on  demand.  1 
Randolph,  Com.  Taper,  g  8;  Byles,  Bills,  18;  1 
Edwards,  Bills  and  Notes,  g  19. 

Mr,  Justice  Swayne,  in  Boston  If.  Nat,  Bank 
V.  Boston  State  Nat.  Bank,  77  U.  S.  10  Wall. 
647  [19  L.  ed.  1019],  very  aptly  notes  the  essen- 
tial difference  between  checks  and  bills  of  ex- 
clmnge:  "Bank  checks  are  not  inland  bills  of 
exchange,  but  have  many  of  the  properties  of 
such  commercial  paper;  and  many  or  tbe  rules 
of  the  law-merchant  are  alike  applicable  to 
both.  Each  is  fur  a  specific  sum,  payable  in 
money.  In  both  cases  there  is  a  drawer,  a 
drawee  and  a  payee.  Without  acceptance  no 
action  can  be  maintained  by  the  holder  upon 
either  against  the  drawee.  The  chief  points 
of  difference  are  that  a  check  is  always  drawn 
on  a  bank  or  banker.  No  days  of  grace  are 
allowed.  The  drawer  is  not  discharged  by  the 
laches  of  the  holder  in  presentment  for  pay- 
ment, unless  he  can  show  that  he  has  sustained 
some  injury  by  the  default.  It  is  not  due  un- 
til payment  is  demanded,  and  the  Statute  of 
Limitations  runs  only  from  that  time.  It  is 
by  its  face  the  appropriation  of  so  much  money 
01  the  drawer  in  the  hands  of  tbe  drawee  to  the 
payment  of  an  admitted  liability  of  the  drawer, 
it  is  not  necessary  that  the  drawer  of  a  bill 
should  have  funds  in  the  hands  of  the  drawee. 
A  check  in  such  case  would  be  a  fraud.  .  .  . 
By  the  law-merchant  of  this  country  the  certi- 
ficate of  the  bank  that  a  check  is  good  is  equiv- 
alent to  acceptance." 

It  would  therefore  follow  that  when  a  check 
has  been  certified,  which  is  but  the  eouivalent 
of  acceptance,  by  the  drawee,  it  stands,  in  its 
commercial  relation,  as  an  accepted  bill  of  ex- 
change. From  its  acceptance  the  Implication 
arises  that  it  is  drawn  upon  suflScient  funds  of 
the  drawer  in  the  banas  of  the  drawee,  and 
that  such  fund  is  set  apart,  appropriated,  for 
the  check  whenever  presented.  It  is  not  only 
an  admission  that  the  drawer  then  has  in  the 
hands  of  the  drawee  the  required  fund,  but  it 
impose?  the  obligation  on  the  drawee  to  reserve 
ana  hold  the  fund  for  the  redemption  of  the 
check  when  presented.  Boston  M,  Nat,  Bank 
V.  Boston  State  Nat.  Bank,  supra. 

Nor  is  it  material,  as  between  a  bona  fide 
transferee  of  the  check  and  the  drawee,  that 
the  drawer  m  fact  had  no  money  in  the  bank 
at  the  time  of  the  acceptance.  The  certifica- 
tion operates,  in  such  case,  an  effectual  esiop 
pel  against  such  defense.  Cooke  v.  Bosttm  /State 
Nat.  Bank,  52  N.  Y.  96;  Boston  M.  Nat.  Bank 
V.  Boston  State  Nat.  Bank,  supra;  Jarvisr.  Wil- 
son, 46  Conn,  90-92;  2  Daniel,  Neg.  Inst  §  1608. 

Such  accepted  check,  possessing  tbe  quality 
of  commercial  paper,  pnsses  by  Indorsement, 
and  confers  upon  the  indorsee  the  right  of  ac- 
tion, as  upon  any  other  chose  in  action.  Freund 
V.  Importers  d  T.  Nat.  Bank,  76  N.  Y.  855, 
856;  Central  Sat.  Bank  v.  Biehards,  109  Mass. 
413;  Whiyen  v.  Mere/ianU  db  P.  Nat.  Bank,  64 
A.la.  29,  80. 

It  only  remains,  therefore,  to  be  determined 
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whether  or  not  the  defendant  Bank  did  accept 
the  payment  of  the  check  in  question;  and,  if 
it  did  accept,  what  are  the  rights  of  these  plain- 
tiffs? The  dieck  beins  drawn  on  a  Missouri 
bank,  to  be  paid  here,  tne  state  statute  reguhit- 
ing  the  matter  of  acceptances  of  such  paper 
applies. 

"Sec.  588.  Aceeptanee  ef  Bill  of  Exchange 
must  be  in  WrUivg.  No  person  within  this. 
State  shall  be  charged  as  an  acceptor  of  a  bill 
of  exchange  unless  his  acceptance  shall  be  ia 
writing,  signed  by  himself  or  his  lawful  agent. ** 

'*8ec.  584.  Aceeptanee  Written  an  a  Separate 
Paper  ioiU  Bind  Acceptor,  when.  If  such  ac- 
ceptance be  written  on  a  paper  other  than  tbe^ 
bill,  it  shall  not  bind  the  acceptor,  except  in 
favor  of  a  person  to  whom  such  acceptance 
shall  have  b^n  shown,  and  who  upon  the  faith 
thereof  shall  have  received  the  bill  for  a  valu- 
able consideration." 

The  Statute  recognizes,  what  had  already  be- 
come the  established  common-law  rule,  that 
the  acceptance  may  be  written  on  a  paper  other 
than  the  bill,  and  of  consequence,  it  may  \» 
made  by  letter,  and,  if  by  letter,  also  by  tele- 
gram. Phcenix  Bank  v.  Bank  of  America,  1  N. 
Y.  Legal  Obs.  26;  Espy  v.  First  Nat.  Bank,  8.> 
U.  S.18  Wall.  604  [21  L.  ed.  W7];W/iilden  v. 
Merchants  db  P.  Nat.  Bank,  64  Ala.  82,  88. 

'*The  Statute  requires  the  promise  to  be  ia 
writing,  but  is  silent  as  to  the  mode  of  com- 
municating it  to  the  party  cashing  the  draft  up- 
on the  faith  of  it  When  it  is  in  writing  and 
thus  acted  upon,  its  mode  of  conveyance,, 
whether  by  telegraph,  mail  or  otherwise,  af- 
fects no  rights,  and  such  effect  must  be  given 
to  it  as  manifest  Justice,  and  the  exigencies  of 
commerce,  call  for  in  this  class  of  communica- 
tions." MolstnCs  Bank  v.  IIouHird,  40  N.  Y.  Su-^ 
per.  Ct  (8  Jones  &  S.)  20. 

The  material  facts  disclosed  by  the  petition 
are  that  the  Muscatine  Cattle  Compnuv  had 
contracted  to  sell  to  one  James  Tate  1,000  head 
of  cattle  at  the  price  of  $22,000.  In  payment,. 
Tate  tendered  to  the  company  his  check  for 
$22,000,  drawn  on  the  defendant  Bank.  Be- 
fore the  vendor  would  accept  said  check,  and 
part  with  his  property,  and  before  the  plaintiffs 
would  accept  the  check  as  payment  on  the  in- 
debtedness of  the  cattle  company  to  them,  that 
payee  named  in  the  check  telegraphed  to  de^ 
fendant  and  received  from  it  the  answer  al- 
leged in  the  petition.  The  question  raised  by 
the  argument  on  the  demurrer  is  as  to  whether 
this  correspondence  constitutes  an  acceptance- 
within  the  meaning  of  the  law-merchant  and 
the  Statute,  or  whether  it  amounts  simply  to  a 
promise  to  accept  or  pay.  Beading  the  two 
telegrams  together,  in  tbeli^bt  of  the  ordinary 
understanding  and  acceptation  of  such  terms 
among  commercial  men,  it  does  seem  to  me^ 
that  the  plain  meaning  and  purport  of  the  an- 
swer was  an  acceptance  of  the  check  for  the^ 
sum  expressed  in  tbe  first  telegram.  The  lan- 
guage of  the  inquiry  made  in  the  first  telegram 
Clearly  indicated  that  the  check  had  been 
drawn  by  Tate  on  defendant  for  $22,000;  and 
defendant  wa&  asked  if  it  would  pay  it.  It 
would  seem  to  be  a  strained  construction  that 
the  check  named  was  to  be  sent  on  merely  for 

Etance.    The  answer  was  that  '*Tate  i» 
Send  on  your  paper. "    If  the  check  had 
presented  to  the  Bank  in  the  ordinary 
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way,  and  the  drawee  had  indorsed  thereon  the 
word  **Good,"  undersigned  by  its  proper  olfl- 
oer,  it  would  by  all  the  authorities  have 
amounted  to  a  certification  of  a  check.  Etpy 
Y.  Cincinnati  First  I/at.  Bank,  85  U.  8.  18 
Wall.  604  [dl  L.  ed.  947];  2  Randolph,  Com. 
Paper,  §  64d. 

The  language  "Send  on  your  paper,"  taken 
in  conned  ion  with  both  telegrams,  clearly  im- 
plies that  it  is  to  be  sent  on  for  payment,  and 
not  merely  for  acceptance. 

In  Coolidoe  v.  Paywn,  15  U.  8.  3  Wheat  66 
[4  L.  ed«  1851,  C/iitfJvHiee  Marshall  states  the 
rule  that  "a  fetter,  written  within  a  reasonable 
time  before  or  after  the  date  of  a  bill  of  ex- 
change, describing  it  in  tetms  not  to  be  mis- 
taken, and  promismg  to  accept  it,  is,  if  shown  to 
the  person  who  afterwards  takes  the  bill  on  the 
credit  of  the  letter,  a  virtual  acceptance,  bind- 
ing the  person  w  ho  makes  t  he  promise."  While 
in  the  subsequent  case  of  Bot/ce  v.  Edtoards,  29 
TJ.  S.  4  Pet.  Ill  [7  L.  ed.  TOO],  the  ruling  in 
Coolidge  v.  Payton  was  reviewed,  the  rule  as 
stated  by  Chief  JuHiee  Marshall  was  not  dis- 
turbed where  the  letter  of  acceptance  applies 
directly  to  a  particular  bill  drawn  or  to  be 
df A  wn 

By  g  685,  Hev.  8tat.  Mo.,  it  is  provided  that 
"an  unconditional  promise  in  writing  to  accept 
a  bill  before  it  is  drawn  shall  be  deemed  an  ao- 
tual  acceptance  in  favor  of  every  person  to 
whom  such  written  promise  shall  have  been 
•hewn,  and  who  upon  the  faith  thereof  shall 


have  received  the  bill  for  a  valuable  considera- 
Uon." 

It  would  be  difficult  to  perceive,  on  prin- 
ciple, what  difference  there  could  be  in  a  prom- 
ise  to  accept  before  drawing  and  the  facts  as 
disclosed  m  the  petition.  The  defendant,  in 
the  very  nature  of  such  commercial  transac- 
tions, must  have  understood  that  the  purpose 
of  the  inquiry  made  of  it  was  to  have  the  pay- 
ment of  the  check  assured  if  taken  by  the 
party  sending  the  telegram.  The  answer  was 
shown  to  the  plaintiflrs,  and  in  reliance  upon 
the  assurance  it  contained  the  plaintiffs  ac- 
cepted the  check.  As  well  settled  in  this  Juris- 
diction, the  application  of  the  check  by  the 
plaintiffs  to  the  indebtedness  to  them  from  the 
cattle  company  was  for  a  valuable  considera- 
tion, and  constitutes  them  bona  fide  holders  of 
the  check,  and  as  such  the  right  of  action  there- 
on inures  to  them  regardless  of  anv  equitiea 
between  the  orieinal  parties.  Broolayn  City  dt 
N.  R.  Co.  V.  Nat,  Bank  of  the  Republic,  102  U. 
8.  14>22  r26  L.  ed.  61-66];  Pope  v.  Bank  of  AU 
Hon,  50  Barb.  226;  Molson's  Bank  v.  Baward,. 
supra;  Whilden  v.  Merchants  dt  P,  Nat,  Bank^ 
64  Ala.  1-80;  Freund  v.  Importers  d  T.  Nat, 
Bank,  76  N.  T.  858-858;  Johnson  v.  Ciark,  89 
N.  Y.  216;  Coolidge  v.  Payson,  15  U.  8.  2 
Wheat.  66  [4  L.  ed.  186]. 

The  conclusion  is  that  the  petition  does  state 
facts  sufficient  to  constitute  a  cause  of  action,, 
and  the  demurrer  is  tJwr^ore  overruled. 


NEW  JERSEY  COURT   OP  ERR0R8  AND  APPEALS. 


Emil  E.  PATZ  ei  al.,  Pffs.  in  Err., 

Orestes   CLEVELAND,    Mayor  of    Jersey 

City,  et  al. 

Be  CLEVELAND. 
{....N*  J.  li.....) 

^1.   A  statute  authorising^  the  mayors  of 

aU  the  cities  in  the  State  to  appoint  the  principal 
municipal  ofBcers,  such  Act  to  take  effect  in  such 
cities  as  shall  accept  It  at  a  popular  election,  de- 
claied  to  be  conatitutlonaL 

£•  The  fkct  that  diverse  results  may 
ilow  from  the  execution  of  granted  powers 

[  of  local  ffovernment  does  not  render  the  enabling 
statute  special  or  locaL  If  the  same  powers  are 
bestowed  upon  all  municipalities  of  the  same 
class,  the  law  Is  general. 

8.  The  statute  authorised  the  respect- 
ive mayors  of  the  citiest  by  proclamation 
to  call  an  election  to  decide  upon  the  acceptance 
or  rejection  of  the  Act.  He/d,  that  in  case  the 
mayor  was  absent,  and  the  charter,  in  such  con- 
tlogency,  rested  the  powers  of  the  mayoralty  in 
a  specified  officer,  such  officer  could  proclaim 
theeleotion. 

4«   A  mlsrecitalofsome  of  the  provisions 

of  the  Act  in  the  proclamation  of  an  election, 
—Held,  not  devoid  of  legal  effect;  the  Act  not  re- 
quiring their  Insertion  In  the  proclamation,  and 

I  there  being  nothlug  to  show  that  the  error  af- 

I  tected  the  result  of  the  election. 

'  *Head  notes  by  YanStokkl.  J^] 
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6.   It  is  competent  for  the  Leg^islature 
to  provide  for  the  speedy  determina* 

tion  of  the  controversies  relating  to  municipal 
offices,  the  statute  securing  to  the  incumbents  of 
such  offices  the  same  rights,  in  substance,  that 
they  would  have  had  if  the  procedure  had  beeo 
h  J  quo  warranto, 

(Magie^  J.,  dissents^ 
(February  0, 1890.) 

ERROR  to  the  Supreme  Court  to  review  a 
Judgment  ousting  from  office  the  incum- 
bents 01  certain  municipal  offices  of  Jersey 
City.    Ajprmed, 

Orestes  Cleveland,  Mayor  of  Jersey  Citv, 
filed  a  petition  in  tbe  supreme  court  for  the 
hearing  and  determination  of  a  dihpute  and 
controversy  which  had  arisen  concerning  tbe 
right  or  title  of  certain  persons  appointed  to 
otnce  in  Jersey  City  under  tbe  provisions  of 
the  Act  approved  April  6,  1889,  Concerning 
tbe  GoTemment  of  Cities  of  this  State. 

Tbe  case  was  argued  at  special  term  con- 
vened in  accordance  with  tbe  provisions  of  a 
supplement  to  said  Act,  approved  April  10, 
1839. 

The  court  determined  that  tbe  persons  ap- 
pointed under  the  provisions  of  that  Act  were 
tbe  lawful  incumbeqts  of  the  offices,  and  gave 
judgment  of  ouster  against  tbe  persons  holding 
possession  of  such>  offices  by  force  of  an  elec- 
tion or  appointment  under  tbe  previous  law 
(51  N.  J.  L.  819),  whereupon  they  took  this 
writ. 


See  also  19  L.  R  A.  584;  23  L.  R  A.  525. 
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The  case  is  further  stated  in  the  opinion. 
Hesn-s,   Gilbert  Collins    and  William 
Brinkerhoif,  with  Mr,  R*  B.  Seymour « 

for  plaintiffs  in  error: 

The  Act  conrerningr  the  governmotit  of  cities 
in  this  8t<ite,  approved  April  6, 1889,  is  uncon- 
stitufioaal  as  an  unwarrantable  delegation  of 
legislative  power. 

State  V.  Gloucester  Co.  Circuit  Judge,  60  N. 
J.  L.  604. 

The  Act  is  unconstitutional  pro  tanto,  if  it 
permitted  a  submission  to  vote  in  Jersey  City 
on  April  9,  1689. 

Paterwn  v.  t^odety  for  Ettabliehing  Uetful 
Mfrs.  24  N.  J.  L.  885;  8taU  ▼.  Gi'mcester  Co. 
Circuit  Judge^  supra;  Cooley,  ConsL  Lim.  758 
(603). 

The  Act  is  special  and  local. 

Darrow  ▼.  People,  8  Colo.  417;  Pavnma  Horse 
R,  Co,  V.  Jersey  City,  45  N.  J.  L.  298;  StaU  ▼. 
Mitchell,  81  Ohio  St.  592;  StaU  ▼.  Herrmann, 
75  Mo.  840. 

There  must  be  some  characteristic  or  pecu- 
liarity plainly  disfioguinhing  the  places  includ- 
ed fiom  those  excluded  to  render  a  law  of  this 
character  valid. 

Atlantic  City  Water  Works  Co.  ▼.  Consumers 
Water  Co,  44  N.  J.  £q.  437;  State  v.  Hudson 
Co,  9  Cent.  Hep.  501,  50  N.  J.  L.  82;  StaU  r, 
Camden,  9  Cent.  Rep.  497,  50  N.  J.  L.  87;  StaU 
V.  Cape  May,  12  Cent.  Rep.  809,  50  N.  J.  L. 
658;  StaUv,  Philbnck,  50  N.  J.  L.  581;  StaU 
V.  Winsor,  2  Cent.  Rep.  259,  48  N.  J.  L.  95. 

The  Act  embraces  special  or  local  provis- 
ions. 

Hammer  ▼.  StaU,  44  N.  J.  L.  667. 

The  Act  contlicts  with  the  design  of  the  con- 
stitutional amendments. 

See  People  v.  Hoffman,  8  West.  Rep.  622, 
116  III.  587;  Appeal  of  City  ofScranton  School 
District,  118  Pa.  176;  Evans  Y,  P/«t«tp»,9Cent. 
Rep.  691, 117  Pa.  236;  Frosty,  Cherry,  122 Pa. 
417;  Re  Henry  Street,  128  Pa.  846;  Reading  ▼. 
Savage,  12  Cent  Rep.  458. 120  Pa.  198, 124  Pa. 
828;  Bumsted  v.  Govern,  47  N.  J.  L.  8t$8,  af- 
firmed in  Govern  v,  StaU,  6  Cent.  Rep.  29  <.  48 
N.  J.  L.  612;  Zeigler  v.  Gaddis,  44  N.  J.  L. 
868;  Freeholders  of  Passaie  v.  Stevenson,  46  N. 
J.  L.  17a 

Messrs.  Leon  Abbett  and  W.  D*  Ed* 
wards  for  defendants  in  error. 

Van  Syckely  J.,  delivered  the  opinion  of 
the  court: 

An  Act  entitled  "An  Act  Concerning  the 
Government  of  Cities  of  this  State,"  approved 
April  6,  1889,  vests  in  the  respective  mayors  of 
the  cities  of  this  State  the  power  to  appoint  the 
chief  municipal  officers,  in  substitution  for  the 
previouslv  existing  methods  of  appointment. 
The  law  is  made  operative  only  in  ciiies  which 
elect  to  accept  it,  the  provision  therefore  being 
as  follows:  "That  the  board  of  aldermen  or 
common  council  of  any  city  may  by  resolution, 
or  the  mayor  of  any  city  may  by  proclamation, 
subuiit  the  question  of  the  acceptance  or  rejec- 
tion of  this  Act  to  the  voters  of  such  city  at  any 
general  or  charter  AlectioA  to  be  held  then*in, 
whereof  at  least  two  days'  notice  shall  be  given 
by  public  advertisement  in  two  daily  newspa- 
pers circulating  in  such  city,  and,  if  a  majori- 
ty of  those  who  shall  vote  fx>r  the  acceptance  or 
rejection  thereof  shall  be  in  favor  of  the  ac- 
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ceptance  of  this  Act,  then  this  Act  shall  go  into 
effect  immediately,  and  the  arrant  of  power 
herein  made  to  any  such  city  shall  be  deemed 
to  be  accepted  by  such  city,  and  such  city 
shall  be  bound  by  the  terms  of  this  Art:  pro- 
vided, however,  that  no  election  shall  be  held 
under  the  provisions  of  this  Act  after  the  first 
day  of  October,  1890." 

At  an  election  held  in  Jersey  City,  a  majori- 
ty of  the  popular  v<ite  was  cast  for  the  accept- 
ance of  this  Act,  and  thereupon  the  maj^or. 
pursuant  to  its  provisions,  filled  the  municipal 
otilces.  This  litigation  was  instituted  bv  the 
prior  incumbents,  who  contest  the  validity  of 
the  Statute,  as  well  as  the  legality  of  the  eleo 
Uon  held  under  it. 

That  a  law  granting  municipal  powers  may 
be  edacted  to  take  effect  only  on  acceptance 
thereof  by  the  people  of  the  municipality  hat 
been  too  firmly  established  in  this  State  to  t>ea 
debatable  question.  Palerson  v.  Society  for 
EhtaJUishing  Useful  Mfrs,  24  N.  J.  L.  8tf5; 
&aU  V.  Morris  Co,  Court  of  Common  Pleas, 
88  N.  J.  L.  72;  State  v.  Hoagland,  51  N.  J.  L. 
62;  StaU  v.  Gloucester  Co.  Circuit  Judge,  60  N. 
J.  L.  585. 

In  the  nature  and  theory  of  local  govern- 
ment, it  seems  to  me  that  it  must  necessarily  be 
so.  I  cannot  see  how,  upon  principle,  it  can 
make  any  difference  whether  the  legislative  en- 
actment gives  every  city  power  to  appoint  its 
officers  in  such  manner  as  it  may  elect,  or  pro- 
vides a  specific  mode  for  appointment  in  every 
city  that  may  choose  to  adopt  it.  The  latter  is 
as  absolute  a  declaration  of  the  legislative 
will,  and  as  complete  a  law,  as  the  former.  In 
the  one  case  as  fully  as  in  the  other  the  legis- 
lative Act  confers  upon  the  people  of  the  lo- 
cality the  power  to  select  the  local  officials. 
The  vote  does  not  make  the  law.  It  adopts 
the  mode  of  government  which  the  law  sub- 
mits to  acceptance.  Whenever  a  legislative 
Act,  no  matter  how  specific  or  how  general  it 
be,  puts  it  within  the  power  of  any  political 
district  to  exercise  a  function  of  local  go^'ern• 
ment,  such  legislation  is  a  complete  and  per- 
fect declaration  of  the  legislative  will,  ana  is 
not  obnoxious  to  the  charge  that  it  delegates 
the  law-making  power.  It  is  the  subject  to 
which  it  relates  that  gives  it  the  character  of 
valid  legislation.  The  form  In  which  it  is  pre- 
sented for  acceptance  is  wholly  immateiial,  so 
long  as  it  does  not  contravene  the  Organic  Law 
in  respect  to  special  or  local  laws. 

The  alleged  vice  in  the  1  ',  mainly  relied 
upon  to  overthrow  it,  is  thai  it  is  local  and 
spcci  d,  and  therefore  proscribed  by  our  con- 
stitutional provision.  In  this  argument  it  is 
an  obvious  and  fundnmental  fact,  which  must 
be  ever  present  in  mind,  if  we  would  not  be 
misled,  that  the  grant  of  powers  of  local  gov« 
er nment  inevit  ably  leads  to  di  versiiy.  The  ob- 
ject of  delegating  powers  is  to  enable  local 
governments  to  make  such  diverse  laws  as  they 
may  deem  expedient  The  grant  of  such  pow- 
ers implies  that  diversity  is  requisite.  If  uni- 
formity was  to  be  preserved,  the  Legislature 
would  establish  an  inflexible  and  uniform  code 
for  all  localities,  leaving  nothing  optional.  If 
we  hold  that  the  fact  that  diversity  arises 
out  of  the  use  or  application  of  a  Legislative 
Act  is  destructive  of  its  validity,  we  must  af- 
firm that  the  Constitution  of  our  Stale,  in  its 
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present  fonn,  absolutely  forbids  tbe  delegation 
of  powers  of  local  governmeDt.  Sucb  a  prop- 
osition, I  think,  no  one  will  seriously  advocate. 
Uniformity  in  results  cannot  oo-exist  witb  tbe 
-right  of  local  self-government  until  all  men 
-shall  be  of  one  mind.  No  one  will  assert  that 
«n  Act  is  local  or  special  which  gives  to  all  the 
•cities  of  this  State  the  right  to  establish  b^  or- 
^dinance  the  mode  in  which  their  subordinate 
•officers  shall  be  elected.  Under  such  a  statute, 
one  city  might  make  the  tenure  of  olBce  aterm 
of  years:  another,  during  good  behavior;  and  a 
third,  at  the  will  of  the  common  council. 
Such  diverse  results  in  the  execution  of  the 
granted  power  obviously  could  not  outlaw 
the  Act  of  the  Legislature.  Tbe  authority 
panted  to  all  is  the  same.  The  dissimilarity 
lain  its  use, —a  dissimilarity  inherent  in  the  idea 
of  local  government.  The  uniforraitv  exacted 
by  the  constitutional  mandate  must  be  sought 
for,  not  in  the  results  which  flow  from  tbe 
free,  unhampered  exercise  of  the  granted 
power  of  local  government,  but  in  the  fact  that 
«very  locality^  is  afforded  a  like  right  to  adopt 
«nd  exercise  in  its  own  way  the  same  powers 
which  are  bestowed  upon  every  other  like  po- 
litical body.  To  the  one  no  privilege  must  be 
offered  for  acceptance  which  is  not  extended 
to  the  other.  The  authority  given  must  be  tbe 
aame.  it  may  be  executed  in  a  different  way 
or  in  the  same  way,  at  the  option  of  the  recip- 
ient. That  is  the  uniformity  to  which  the  ju- 
dicial declarations  in  the  adjudged  cases  in  this 
State  must  be  referred. 

One  of  tbe  conspicuous  evils  at  which  this 
Constitutional  Amendment  was  aimed  was,  in 
my  judgment,  this:  That  prior  to  the  amend- 
ment a  lew  persons  could  go  before  the  Legis- 
lature, and  secure  the  passage  of  a  special  law, 
to  promote  their  own  purposes,  which  might 
be  obnoxious  to  the  body  of  citizens.  In  such 
event,  the  only  remedy  was  by  an  appeal  to  a 
cubsequent  Legislature;  and  that  might  be  too 
late  to  wholly  repair  the  mischief.  Such  en- 
actments are  now  forestalled  by  the  fact  that 
they  cannot  be  made  applicable  without  beinsr 
fiubmitted  to  tbe  approval  of  the  entire  body  of 
voters.  In  this  way,  the  people  of  every  city 
are  left  free  to  select  ihe  mode  in  which  they 
will  regulate  and  conduct  their  local  affairs; 
and  it  is  this  which  impresses  such  legislation 
with  the  character  of  general,  and  not  special, 
legislation.  Gauged  by  this  standard,  there  is 
no  inlirmity  in  the  legislation  which  is  tbe  sub- 
ject of  this  controversy.  It  applies  to  the  en- 
tire class.  There  is  no  exception.  It  is  held 
out  to  the  free  acceptance  of  all,  and  is  capable 
of  being  accepted  or  rejected  by  every  city  in 
the  State.  In  determining  whether  an  Act  is 
|;eneral  or  special,  we  must  regard  the  time  of 
Its  enactment.  If  it  applies  to  all  cities  then  in 
•existence,  it  seems  to  be  a  contradiction  in 
terms  to  say  that  it  is  special. .  To  be  special, 
it  must  exclude  some.  If  it  excludes  none, 
«nd  expressly  embraces  all,  it  must  be  general. 

But  it  is  insisted  that,  althou;^h  tlie  lan- 
guage used  in  the  Statute  is  general  in  form,  it 
»  so  framed  that  it  can  apply  only  to  cities 
having  a  comptroller,  treasurer,  collector  and 
the  other  otUcers  named  in  the  various  sections 
of  tbe  Act.  Jersey  City,  it  is  alleged,  is  the 
•only  city  in  the  State  which  has  all  the  officers 
named  by  the  names  and  titles  given  in  the  Act. 
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Conceding  this  to  be  so,  the  a»sumption  that 
this  legislation  can  apply  to  no  otlicr  city  rests 
upon  a  manifest  misapprehension  of  its  terms. 

In  1878  tbe  Legislnture  paasfd  an  Act  re- 
pealing all  Acts  providing  forthesppoinlmeut 
of  commissioners  by  tbe  Senate  and  General 
Assembly  to  regulate  municipal  affairs.  It 
was  conceded  that  this  Act  affected  Jersey 
City  only,  and  for  that  reason  itsconsiituiion- 
ality  was  challenged  in  Van  IU)ier  v.  J 'arsons, 
40  N.  J.  L.  123.  Mr.  Justice  Dixon,  in  aa 
opinion  the  soundness  of  which  has  never  been 
questioned,  upheld  the  law,  although  thera 
happened  to  be  but  one  individual  of  the  class 
or  one  place  where  it  produced  effects.  The 
rule  he  lonnulated  as  applicable  to  this  subject 
is  this:  "A  law  framed  in  general  terras,  re- 
stricted to  no  locality,  and  operating  equally 
upon  all  of  a  group  of  objects,  which,  having 
regard  to  the  purposes  of  the  legislation,  are 
distinguished  by  characteristics  sufficiently 
marked  and  important  to  make  them  a  class  by 
tbemnrlves,  is  not  a  special  or  local  law,  but  a 
general  law." 

This  subject  was  reviewed  In  this  court  in 
Hammer  v.  State,  reported  in  44  N.  J.  L.  667. 
OhaneeUor  Runyon,  who  delivered  the  opinion 
of  the  court,  draws  so  clearly  the  line  of  de- 
markntton  bet  ween  Acts  of  this  character  which 
are  valid,  and  those  which  are  unconstitutional, 
that  there  can  be  little  difficulty  in  classifying 
them.  He  says:  '*The  evil  which  it  was  in- 
tended  to  remedy  was  the  making  of  changes 
by  the  Lecislature  in  the  system  of  government 
of  municipalities,  sometimes  at  the  instance  of 
only  a  few,  and  perhaps  to  the  detriment  of  tlie 
many,— changes  which  were  not  only  frequent 
and  disturbing,  but  often  prejudicial  to  good 
governmentand  the  interest  of  taxpayers.  .  .  • 
Normally,  there  can  be,  under  our  Constitu- 
tion, no  such  thing  as  local  or  special  lej^isla- 
tion  to  regulate  the  internal  affairs  of  mnnicl* 
palities;  but  all  le^laiion  to  that  end  must  be 
general,  and  applicable  alike  to  all.  Nor  can 
any  departure  from  the  rule  be  ju<«tifled,  except 
where,  by  reason  of  the  existence  of  a  substan- 
tial difference  between  municipalities,  ageneral 
law  would  be  inappropriate  to  some,  while  it 
would  be  appropriate  to  and  desirable  for  oth- 
ers. There  it  would  be  warranted,  not  only 
by  the  necessities  of  the  situation,  but  by  a  rea- 
sonable construction  of  the  constitutional  pro- 
vision," 

The  Act  under  consideration  in  that  case  ap- 
plied, at  most,  only  to  three  cities,  namely, 
those  "having  a  board  of  assessment  and  r^* 
vision  of  taxes,"  and  attempted  to  legislate  the 
existing  officers  out  of  office.  This  court  held 
that  the  fact  that  taxes  are  assessed  by  a  board 
of  assessors  in  one  or  more  municipnlities  did 
not  constitute  such  a  difference  l>etwcen  those 
municipalities  and  the  others,  where  the  taxes 
are  assessed  by  individual  assessors,  as  to  war- 
rant the  Legislature  in  specially  intcrfermg  in 
the  affairs  of  the  former,  to  such  an  extent  as 
it  attempted  to  do.  AH  local  gnve? nments 
have  necessarily  assessors  of  tuxes,  and  there- 
fore the  mere  name  by  which  such  officers  are 
designated  cannot  constitute  a  substantial  basis 
for  classification. 

I  quote  further  from  the  opinion  of  ChnnccU 
Vtr  Runyon  in  tbe  Hammer  Case  to  show  tliat 
this  court  rested  its  decision  upon  the  speciQc 
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leaBon  aboTe  glTen,  and  that  it  intended  to  ex- 
clude the  inference  that  it  was  to  have  a  wider 
application.  ChanceUor  Runyon  says:  "To 
justify  separate  legislation  for  towns  or  coun- 
ties,  there  must  be  something  in  the  subject 
matter  of  the  enactment  to  call  for  and  necessi- 
tate such  legislation.  As,  for  example,  there 
are  in  certain  cities  officers,  such  as  superintend- 
ents of  wharves,  eta,  who  exercise  functions 
peculiar  to  such  cities.  There,  if  the  Legisla- 
ture interferes  at  all  in  reference  to  such  offi- 
cers, or  the  subjects  of  their  functions,  it  must 
be  by  legislation  not  appropriate  to  other  towns, 
and  therefore,  in  such  cases  aud  to  that  extent, 
separate  legislation  would  be  proper.  But  the 
assessment  and  revision  of  taxes  is  not  peculiar 
to  towns  which  have  boards  of  assessment  and 
revision.  They  are  common  to  all."  There 
can  be  no  doubt  that  if  the  Act  of  April  5, 1878, 
had  provided  thai  all  assessors,  as  well  as  mem- 
bers of  boards  of  assessment  and  revision  of 
taxes,  should  be  appointed  as  in  that  Act  di- 
rected, it  would  have  been  upheld  in  the  Uam- 
mer  Case,  Its  vice  was  found  in  the  fact  that 
it  did  not  include  officers  who  performed  duties 
like  to  tiiose  of  boards  of  assessment  and  revis- 
ion of  taxes,  and  did  not,  therefore,  apply  to 
the  entire  class. 

If  we  follow  the  true  line  marked  out  In  the 
case  cited,  I  think  we  cannot  fail  todistin^ish 
between  the  principal  case  and  that  of  Hammer 
▼.  State,  and  the  case  of  McDermoU  v.  Seymour, 
47  N.  J.  L.  174,  mem.  The  first  section  of  the 
Act  of  April  6, 1889,  provides  "that  in  the  cities 
in  this  State  the  mayors  thereof,  re8()ectively, 
shall  appoint  all  city  comptrollers,  city  treas- 
urers and  city  collectors,  in  lieu  of,  and  to  be 
substituted  for,  and  to  act  in  place  of,  and  who 
shall  in  each  case,  respectively,  be  invested 
with,  and  shall  perform,  all  the  powers  and 
duties  of,  any  such  officers,  by  whatsoever  title 
they  may  be  designated,  now  authorized  bylaw 
to  act  therein." 

In  the  first  place,  it  must  be  observed  that 
this  section  does  not  require  that  a  comptroller, 
a  treasurer  and  a  collector  shall  be  appointed 
by  the  mayor  of  everj^  city.  The  language  used 
is  not  that  in  every  city  a  comptroller  shall  be 
appointed,  but  in  the  cities  of  this  State  the 
mayor  shall  api>oint  all  comptrollers.  The 
meaning;  of  it  is  that  in  every  city  where  there 
was  an  officer  invested  by  law  with  the  func- 
tions of  a  comptroller,  no  matter  by  what  title 
he  was  designated,  the  mayor  should  have  the 
power  of  appointing  him.  So  with  reganl  to 
a  city  treasuriT  and  a  city  collector.  The 
draughtsman  of  the  Act  was  careful  to  exclude 
the  idea  that  he  intended  to  adopt  as  a  basis  of 
classification  the  mere  name  of  the  oflBces.  He 
guardedly  preserved  the  substance,  by  provid- 
mg  that  in  every  city  the  mayor  sliafl  api^oint 
the  ofiScer  who  exercises  these  functions,  with- 
out regard  to  the  title  by  which  he  is  designated 
in  the  previously  existing  law.  In  the  minor 
cities  of  this  Slate  there  is  no  officer  correspond- 
iDjg  to  a  comptroller.  There  is  none  invested 
with  like  duties.  That  is  an  ofiSce  created 
by  statute,  with  special  duties  and  adapted 
only  to  the  necessities  of  the  larger  munici- 
palities. Under  this  Act  a  comptroller  would 
be  appointed  for  Jersey  City  and  Newark, 
but  could  not  be  appointed  for  some  of  the 
lesser  pi  aces.    But  this  fact  does  not  render  the 
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Act  special  or  local.    A  comptroller,  fike  » 
superintendent  of  wharves,  exercises  function* 

Eeculiar  to  certain  ciUe8,-Hi  peculiarity  existing 
y  reason  of  previous  laws.  There,  in  the  Ian- 
f^uage  of  the  ISammer  Caie,  "if  the  Legislature 
interferes  at  all  in  reference  to  such  officers,  or 
the  subjects  of  their  functions,  it  must  be  by 
legislation  not  appropriate  to  other  towns,  and 
therefore,  in  such  cases,  and  to  that  extent,, 
separate  legislation  would  be  proper." 

The  second  section  of  the  Act  provides  that,, 
in  lieu  of  the  method  of  appointing  or  electing' 
assessorsor  tax  commissioners  in  any  city,  there- 
shall  be  appointed  by  the  mayor  thereof  a  board 
of  three  tax  commissioners.  The  duties  and 
powers  of  these  commissioners  are  clearly  de- 
nned in  the  Act  This  obviously  takes  thi» 
case  out  of  the  rule  which  condemned  Vati  legis- 
lation in  the  Hammer  Oase.  Every  city  in  the 
State  has  either  assessors  or  tax  oommissiocers; 
and  in  every  city,  therefore,  the  appointment 
can  be  made. 

One  more  reference  will  be  sufficient  to  show 
the  purport  and  effect  of  the  Act.  Section  & 
provides  that  in  eveiy  dty  of  this  State  the 
mayor  thereof  shall  appoint  a  corporation  coun- 
sel and  a  corporation  attorney,  who  shall  dis- 
charge the  duties  that  now  devolve  upon  sim- 
ilar ofiScers  hod  offices  in  each  of  such  cities 
respectively.  Looking  at  the  entire  Act,  I  am 
of  opinion  that  this  section  is  fairly  susceptible 
of  the  construction  that  in  cities  where  there 
was,  before  the  passaee  of  this  Act,  both  a  cor- 
poral ion  counsel  and  a  corporation  attorney,, 
both  officers  should  be  appointed  by  the  mayor 
under  this  Act,  but,  where  there  was  only  a 
corporation  attorney,  that  office  alone  was  to* 
be  filled  by  the  mayor.  In  such  case  the  cor- 
poration counsel  would  exercise  functions  pe- 
culiar to  certain  cities,  and  would,  like  a  comp- 
troller, be  the  appropriate  subject  of  special 
legislation.  But,  if  this  interpretation  cannot 
be  maintained,  the  result  would  be  that  both 
officers  must  be  appointed  where  but  one  pre- 
viously existed.  This  might  impose  an  unnec- 
essary burden;  biit  that  is  a  question  of  pol- 
icy and  does  not  affect  the  constitutionaliiy  of 
the  Act  In  my  Judgment,  the  purport  and 
effect  of  this  enactment  is  that  all  the  cities  of 
this  State  shall  have  the  privilege  of  electing: 
whether  they  will  choose  in  the  manner  pre- 
viously appointed  by  law,  or  by  the  appoint- 
ment of  their  respective  mayors,  all  those  offi- 
cers who  perform  the  duties  and  functions  of 
the  officers  specified  in  the  said  Act,  oy  what- 
ever name  they  may  be  called  in  their  respec- 
tive charters.  The  grant  of  power  Is  alike  to- 
all.  Nothing  b  conceded  to  one  that  is  with- 
held from  the  other.  No  one  would  challen^ 
the  validity  of  an  Act  conferring  upon  all  cities^ 
the  right  to  choose  their  officers  in  such  man- 
ner as  might  be  ordained  by  the  corporate  body. 
A  law  is  equally  free  from  objection  which 
permits  an  election  between  two  specified 
modes  of  appointment  As  has  been  shown, 
the  test  is  not  whether  diversity  arises  in  the 
use  of  the  granted  power,  but  whether  any  of 
the  class  to  which  the  legislation  applies  are 
excluded  by  the  Statute  from  the  enjoyment  of 
the  powers  and  privileges  which  it  grants.  Tlie 
fact  that  some  cities  are  not  in  a  condition  to 
accept  the  Act  does  not  arise  out  of  any  spedair 
or  local  character  of  the  Act  itself,  but  out  6t 
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the  dissimilarity  of  the  various  charters  which 
came  into  existence  before  the  recent  ameod- 
ments  to  the  Constitution.  If  the  test  is  that 
every  A.ct  submitted  for  acceptance  must  be 
equally  applicable  and  beneficial  to  all  locali- 
ties, it  will  be  impossible  to  frame  statutes  to 
be  Bubmilted  for  aaoption  which  will  not  be  in- 
firm, llie  framers  of  tbe  Constitution  could 
not  have  intended  to  apply  such  a  test;  other- 
wise, provision  would  have  been  made  for  ab- 
rogating all  the  then  ezistiog  charters,  that  a 
imiform  system  for  local  governments  mi^ht 
be  provided  by  subsequent  Ie£:islation.  The 
amendments  were  to  be  applied  to  le^lation 
for  cities  with  charters  of  tbe  most  dissimilar 
character.  It  must  have  been  apparent,  upon 
the  least  reflection,  that  further  legislation  in 
the  exigencies  of  the  future  would  become  nec- 
essary, and  that  precisely  the  same  mode  of 
executive  powers  could  not  be  adapted  to  all 
cities.  There  appear  to  be  but  two  methods  of 
applying  this  amendment  in  accordance  with 
any  reasonable  interpretation  of  its  purpose. 
The  one  is  to  repeal  all  charters,  and  create 
■trict  uniformity;  the  other  is  to  offer  appro- 
priate legislation  to  the  acceptance  of  the  entire 
class.  Experience  has  demonstrated  the  futil- 
ity of  attempting  to  secure  the  adoption  of  the 
former  course.  Tbe  latter  method  is  in  strict 
accordance  with  the  theory  of  local  govern- 
ment, affording  the  widest  range  for  the  exer- 
cise of  the  popular  will  in  all  local  affairs.  The 
fact  that  it  is  left  by  the  Statute  to  the  discre- 
tion of  the  board  of  aldermen,  or  to  the  com- 
mon council,  or  to  the  mayor  of  the  city,  to 
provide  for  an  election,  cannot  affect  the  char- 
acter of  the  legislation.  That  duty  must  be 
committed  to  some  tribunal;  and,  so  long  as 
the  like  opportunity  is  given  to  all  cities,  the 
legislation  is  general,  and  not  special.  The 
local  governments  alone  are  responsible  for  a 
just  exercise  of  discretion  by  their  officials,  and 
a  want  of  it  cannot  becharged  to  the  imperfec- 
tion of  the  Statute.  The  necessity  for  submis- 
sion to  the  expression  of  the  popular  will  in 
every  case  will  stand  as  a  guard  against  vicious 
le^ijuation  under  such  a  system.  If  that  shall 
fail  to  be  effective  in  some  instances,  the  an- 
•wer  is  that  no  mind  has  been  sufficiently  astute 
to  devise  a  scheme  by  which  even  its  promoter 
could  hope  to  secure  the  highest  wisdom  in  the 
formulation  of  positive  laws. 

During  the  struggle  which  has  been  going 
on,  while  the  law  on  this  subject  has  been  in  a 
formative  state,  to  find  the  true,  practical  solu- 
tion of  a  question  which  is  surrotmded  bv 
many  difficulties,  our  adjudications  have  tend- 
ed to  the  result  which  has  been  reached  In  the 
judgment  of  the  court  below.  In  my  opinion, 
that  construction  presents  the  only  practicable 
view  which  can,  in  conformity  to  reasonable 
rales  of  iutrepretation,  be  taken  of  this  branch 
of  the  fundamental  law,  and  it  should  be  ad- 
hered to.  It  cannot  be  rejected  without  over- 
turning the  previous  decision  of  this  court. 

With  regard  to  the  proviso  in  section  88  of 
tbe  Act,  that  no  election  shall  be  held  after  Oc- 
tober 1,  1890,  it  need  only  be  said  that  the  de- 
cision of  this  case  is  in  no  way  dependent  on  it 
It  is  entirelv  separable  from  the  body  of  the 
Statute,  ana  cannot  taint  or  invalidate  the  main 
provisions,  especially  in  view  of  the  legislative 
declaration  in  section  28,  "that  in  case,  for  any 
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reason,  any  section  or  provision  of  this  Act 
shall  be  questioned  in  any  court,  or  shall  be 
held  to  be  Unconstitutional  or  invalid,  the  same 
shall  not  affect  any  other  section  or  provision 
of  this  Act."  All  thnt  is  decided  in  this  case  is 
that  the  mayor  had  power  to  fill  the  municipal 
offices,  in  virtue  of  the  Act  of  April  6,  1889. 

I  agree  to  tbe  view  taken  in  the  court  below 
as  to  the  various  objections  which  have  been 
urged  against  the  legality  of  the  proceedings 
taken  in  Jersey  City  under  this  Act,  and  also 
with  regard  to  the  supplemental  Act  of  April 
19,  1889.  The  view  of  the  supreme  court  on 
those  questions  is  summarized  as  follows:  (1) 
The  Statute  of  April  6,  1889,  authorized  the 
respective  mayors  of  the  cities  of  this  State,  by 
proclamation,  to  call  an  election  to  decide  upon 
the  acceptance  or  rejection  of  tlie  Act  Held^ 
that  in  case  the  mayor  was  absent,  and  the 
charter,  in  such  contingency,  vested  the  pow- 
ers of  the  mayoralty  in  a  s|  ecified  officer,  such 
officer  could  proclaim  the  election.  (2)  A  inia- 
recitai  of  some  of  the  provisions  of  the  Act  in 
the  proclamation  of  an  election  held  not  devoid 
of  legal  effect,  the  Act  not  requiring  their  in- 
sertion in  the  proclamation,  and  there  Lemg 
nothing  to  show  that  the  error  affected  the  elec- 
tion. (3)  It  is  competent  for  the  Lcgislatare  to 
provide  for  the  speedy  determiuauon  of  the 
controversies  relating  to  the  title  of  municipal 
offices,  tbe  Statute  securing  to  the  incumbents 
of  such  offices  the  same  nghts,  in  substance, 
that  they  would  have  had  if  the  procedure  haa 
been  by  iguo  warranto. 

In  my  opinion,  the  judgmerU  below  thould  &# 
affirmed, 

Ma£^e»  t/1,  dissenti. 


DELAWARE,  LACKAWANNA  &  WEST- 
ERN  R.  CO.,  Piff,  in  Ehr.^ 

9, 

Emma  TRAUTWEIN. 


(. 


.N*  J.  lib......) 


*!•  The  duty  of  common  carrierst  with  r»> 

speot  to  the  transportatioo  of  persons  or  pro^ 
erty,  is  a  duty  independent  of  oontraot,  arising 
by  implication  of  law  from  the  taot  that  persons 
or  property  are  received  in  the  course  of  the 
business  of  such  employments. 

8.  The  plaintilTt  a  passen^^r  on  the  de» 
fbndant'8  railway  train,  received  an 
li^Huy  in  leaving  the  depot  grounds  at  the  place 
raner  destinatioa,  throuirh  tbe  defendant's  neg- 
ligence. In  a  suit  to  recover  damagree  for  this  in- 
jury,—Held,  that  tbe  fact  that  tbe  plaintiff  was 
traveling  on  Sunday,  in  violation  of  the  Act  con- 
cerning vice  and  immorality  (Hev.  1227),  did  not 
preclude  her  from  maintaining  the  action. 

8*  The  duty  ofa  railroad  company,  as  a 
carrier  ot  paaiirngmii  does  not  end  when 
the  passenger  is  safely  carried  to  the  place  of  his 
destination.  The  company  must  also  provide  safe 
means  of  access  to  and  from  its  stations  for  the 
use  of  passengers,  and  passengers  have  a  right  to 

*Head  notes  by  Dbpitb,  J. 

Nom.— Neglect  of  duty  to  furnish  safe  stations 
and  platforms.  Bee  note  to  Walker  v.  Yicksburg, 
8.  &  P.  R.  Co.  (La.  Ann.)  7  L.  R.  A.  Ill;  Pennsylvania 
Go.  V.  Marien,  post,  — ,  and  note. 


See  also  9  L.  R.  A.  321;  22  L.  R.    A.  33;  26  L.  R.  A.  605. 
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•flnime  that  the  means  of  acoess  provided  mpb 
lODably  safe. 
i.  At  the  station  at  which  the  plaintilT 
ali|fhted  ftrom  the  ears  tbe  traok  was  upon 
an  embaakment  above  tbe  public  road,  over 
wbicb  tbe  railroad  was  carried  by  a  bridire.  Tbe 
Oompany  bad  a  depot  bulldinj^  for  passeniren  on 
tbe  nortb  side,  on  a  level  witb  the  track,  at  tbe 
end  of  wbicb  tbere  were  steps  for  the  aooommo> 
dation  of  passenfrers,  leading  down  to  tbe  public 
road.  On  the  other  aide  of  the  track  tbere  was 
another  stairway  resting  on  the  embankment  of 
tbe  railroa  U  and  on  the  Company*s  grounds,  lead- 
tag  also  to  the  street.  This  stairway  was  built 
and  kept  in  repair  by  private  persons  residing  in 
the  neighl)orhood,  for  their  own  convenience,  as 
a  means  of  access  to  and  from  tbe  station.  This 
stairway  had  been  in  use  by  passengers  generally. 
In  use  as  well  m  appearance  this  passageway  ap- 
peared to  have  been  provided  as  a  means  of  access 
to  and  from  tbe  depot  grounds.  The  train 
reached  the  depot  at  dtSS.  on  a  dark  and  stormy 
nijrbt.  Tbere  were  no  lights  in  the  depot,  and  no 
person  there  to  direct  passengers  the  way  to 
leave  the  depot  grounds.  The  plaintiff,  in  en- 
deavoring to  go  to  this  stairway  for  the  purpose 
of  getting  to  the  public  road,  fell  over  some  tim- 
bers, and  was  injured.   Held: 

K^  That  tbe  way  of  passage  taken  by  tbe  plain- 
tiff being  there  by  tbe  recognition  and  assent  of 
the  Company,  and  htid  out  by  H  as  one  of  the 
passageways  for  the  entrance  and  exit  of  passen- 
gers to  the  public  street,  the  plaintiff  was  Justi- 
fied in  using  It.  As  against  a  passenger  injured 
In  using  the  passageway,  it  is  immaterial  at  whose 
expense  the  stairway  was  built  and  kept  in  re- 
pair. 

(b)  That  the  Company  was  not  absolved  from 
tbe  duty  to  keep  this  passaareway  reasonably  safe 
by  the  ftict  that  it  bad  provided  another  passage- 
way, which  the  plaintiff  might  have  taken. 

(February  80, 1880.) 

I?  RKOH  to  the  Supreme  Court  to  review  a 
J  jud<anc'Dt  in  favor  of  plaintiff  in  an  action 
to  recover  damas^  for  persoDal  iDJuries  alleged 
to  have  resulted  from  defendant's  negligence. 
Afflrmed, 

Tbe  facts  are  folly  stated  in  the  opinion. 

Metsrs.  Bedle*  Muirheid  A  MeGee  for 
plaintiff  in  error. 

Mr.  lieon  Abbeit,  with  Mr,  William  F. 
Abbettv  for  defendant  in  error: 

That  plaintiff  received  tbe  injuries  while 
traveling  on  Sunday  is  no  defense  to  this  ac- 
tion. 

Bueh0r  v.  ChetiMre  R  Ch.  125  U.  S.  555  (81 
L.  ed.  705);  Jo/iruon  v.  Jrcuhurp,  47  Vt  £8; 
McClary  v.  l.aweU,  44  Vt.  116;  Parker  v. 
Latner,  60  Me.  628:  Carroll  v.  Staten  Island  K 
Co,  58  N.  y.  126;  Mohney  v.  Cook,  26  Pa.  342; 
Sehmid  v.  nunwhrey,  48  Iowa,  652;  Philadel- 
phia,  W.  db  B.  R,  Co.  v.  Hfttre  de  Gmee  Steam 
Taw-noat  Co.  64  U.  S.  28  How.  209  (16  L.  ed. 
433);  Shearm.  &  Redf.  Nei?.  4th  e(i.  §  104, 
p.  175;  Smith  v.  Hew  York  3.  db  W.  R  Co.  46 
N.  J.  L.  7. 

A  railroad  rompany  must  exercise  particular 
care  in  cases  wliere  it  furnishes  a  passageway 
or  invites  persons  to  ura  a  paiticular  pa«sage- 
wav,  or  permits  them  to  do  so. 

JVeio  Jersey  R.  dt  Transp.  Co.  v.  West,  82  N. 
J.  L.  91;  Vanderberk  v.  Uendry,  84  N.  J.  L. 
467;  Gayvor  v.  Old  Colony  A  N.  R  Co.  1(0 
Mass.  208;  Brassell  v.  Ne^o  York  Cent,  d  H.  R 
R  Co.  S4  N.  Y.  241;  2  Shearm.  &  Redf.  Neg. 
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§  406,  4th  ed.  p.  186;  Hvlbert  ▼.  ITew  York 
Cent.  R.  Co.  40  N.  T.  145;  Klein  v.  Jetoett,  25 
N.  J.  Eg.  475.  27  N.  J.  Eq.  550;  New  York,  L. 
E.dbW.RCo.Y.  Randel,  47  N.  J.  L.  144; 
Pennsylvania  R  Co.  y.  MaUhews.  86  N.  J.  L. 
531. 

Depne*  Jl,  delivered  the  opinion  of  the 
conrt: 

Emma  Trautwein,  the  defendant  in  error,  on 
Sunday,  the  11th  of  September,  1887,  was  a 
passenger  on  a  train  of  tbe  Delaware,  Lacka- 
wanna &  Western  Railroad  Company  from 
New  York  City  to  Lyndhurst,  N.  J.  She  took 
passage  in  the  Company's  train,  leaving  New 
York  at  9  o'clock  in  the  evening,  and  reached 
Lyndhurst  about  9:35  P.  M.  She  alighted 
from  the  train,  and  La  leaving  the  station  to 
reach  the  street  fell  over  some  railroad  ties, 
and  received  injuries  for  which  this  suit  wai 
brought  On  a  verdict  for  the  plaintiff  below, 
and  Judgment  thereon,  this  writ  of  error  wai 
brought,  and  errors  assigned  upon  tbe  rulings 
of  tbe  trial  Judge.  The  Act  concerning  vice 
and  immorality  provides  that  no  traveling, 
worldly  employment,  or  business,  ordinary  or 
servile  labor,  or  work  eittier  upon  land  or 
water  (works  of  necessity  and  charity  except- 
ed), shall  be  done,  performed  or  practiced  by 
any  person  or  persons  within  this  State  on  Sun- 
day. Tbe  penalty  prescribed  for  violating  this 
Statute  is  the  forfeiture  of  f  1  for  every  such 
offense,  to  be  recovered  upon  conviction,  and 
paid  for  the  use  of  the  poor  of  the  township  in 
which  the  offense  was  committed.  Rev. 
p.  1227,  §  1. 

Tbe  section  contains  a  proviso  that  it  should 
be  lawful  for  any  railroad  company  in  the  State 
to  run  one  passenger  train  each  way  over  its 
road  on  Sunday  for  the  accommodation  of  the 
citizens  of  the  Stale.  This  proviso  has  tbe  ef- 
feet  not  only  to  give  to  the  company  a  right  to 
run  the  speciflra  trains  on  Sunday  but  also 
confers  the  right  upon  the  citizen  to  use  such 
trains  for  ordinary  travel.  Smith  v.  New  York 
S.  A  W.  R  Co.  4i  N.  J.  L.  7. 

As  between  the  company  and  a  pa&^nger  on 
its  train,  it  would  seem  that  the  latter  would 
have  the  right  to  assume  that  the  train  on 
which  be  is  received  as  a  passenger  is  the  train 
run  under  tbe  protection  of  the  proviso,  what- 
ever effect  the  duplication  of  trains  might  have 
in  subjecting   the  company  to  the  penalty. 

There  is  also  some  evidence  that  the  purpose 
of  the  plaintiff  in  going  to  New  York  on  that 
day  was  to  obtain  from  a  physician  a  prescrip- 
tion and  get  medicine  for  her  mother,  a  purpose 
that  would  probably  exempt  tbe  plaintiff  from 
the  penalty  pre8cril)ed  by  tiie  Act  But  an  in- 
struction to  the  Jury,  put  on  record  in  the  bill 
of  exceptions,  put  tbe  plaintiff's  case  on  a 
broader  ground.  Tbe  trial  Judge  assumed  that 
the  Company  was  running  this  train  in  vlola^ 
tion  of  tbe  Statute,  and  that  tbe  plaintiff  was 
also  traveling  in  violation  of  tbe  Statute,  and 
Instnicted  the  jury  that  these  circumstances 
did  not  debar  the  plaintiff  of  her  right  to  re- 
cover. If  this  proposition  be  sound,  It  will  not 
be  necessary  to  consider  tbe  rulings  of  the  trial 
judge  in  construing  the  proviso,  and  with  re- 
spect to  the  purpose  of  the  plaintiff's  Journey 
on  that  day  on  her  right  to  recover. 

In  Massachusetts,  Maine  and  Vermont  it  has 
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been  held  adrersel^  to  the  lesal  proposition 
adopted  by  the  trial  Judge.  In  tbe  federal 
courts,  and  in  tbe  courts  of  other  sister  States. 
the  decisions  have  been  in  accordance  with  the 
ruling  of  the  trial  judge.  A  contract  to  carry, 
made  on  Sunday,  or  to  be  performed  on  Bun- 
day,  is  by  force  of  the  Statute  illegal  and  void. 
Ko  action  could  be  maintained  for  the  breach 
of  such  a  contract,  nor  for  services  performed 
under  it,  where  the  right  of  action  rests  exclu- 
sively upon  a  contract,  exriress  or  implied, 
ife'^wa  V.  Butcher,  81  N.  J.  L.  224. 

It  is  also  clear  that  a  plaintiff  will  fail  where, 
to  mnke  a  cause  of  action,  he  is  compelled  to 
rely  upon  an  ille^l  contract.  But  the  duty  of 
persons  engaged  m  these  public  employments 
to  safely  and  securely  carry  is  independent  of 
contract.  It  is  a  dtit^  imposed  bv  law  from 
considerations  of  public  policy,  and  arises  from 
tbe  fact  that  persons  or  property  are  received 
in  the  course  of  the  business  of  such  enoploy- 
I  ments.  Marshall  v.  York,  N,  4b  B,  R.  Uo,  11 
C.  B.  655;  Martin  v.  Great  Indian  P.  R  Co, 
L.  R.  8  Exch.  9;  GladweU  v.  Steggall,  5  Bin*?. 
N.  C.  783:  Pippin  v.  Sheppard,  11  Price,  400; 
GarroU  v.  Stolen  Island  R  Co.  58  N.  Y.  126. 

In  Avtftin  v.  Qreat  Western  R.  Co.  L.  R.  2 
Q.  B.  442,  a  suit  was  brought  against  a  railroad 
company  by  a  child  three  years  and  two 
months  old.  The  plaintilT's  mother,  carrying 
the  plaintiff  in  her  arms,  took  a  ticket  for  hpv- 
self,  but  not  for  the  child,  for  passage  on  the 
defendant's  railway.  In  the  course  ofthe  jour- 
ney an  accident  happened,  and  the  plaintiff's 
leg  WHS  broken.  In  a  suit  for  this  injury  the 
defendant  contended  that  it  was  under  no  con- 
tract with  the  plaintiff,  and  that  it  carried  the 
plaintiff  without  any  hire  or  fare  paid  for  carry- 
mg  him.  The  action  was  held  to  be  maintain- 
able. Blackburn,  </.,  said  that  "the  right  which 
a  passenger  by  railway  has  to  be  carried  safely 
does  not  depend  on  his  having  made  a  contract, 
but  the  fact  of  his  being  a  passenger  casts  a 
duty  on  the  company  to  carry  him  pafely." 
The  English  cases  to  this  effect  are  cited  and 
commented  on  in  Foullen  v.  Metropolitan  Dial, 
R.  Co,  L.  R.  5  C.  P,  Div.  157-169. 

The  rule  may  be  considered  as  settled  that  a 
railroad  company,  having  accepted  a  passenger, 
is  under  an  obligHtinn  to  take  due  and  reason- 
able care  for  his  safety,  and  that  that  obligation 
arises  by  implication  of  law,  independent  of 
'  contract.  To  give  the  plaintiff  a  standing  in 
court  to  sue  for  the  injury,  she  has  no  need  of 
the  aid  of  a  contnict  which  was  illegal. 

Nor  was  the  plaintiff's  violation  of  the  Sun- 
day Law,  in  a  legal  sense,  the  cause  of  her 
injury.  It  was  only  the  occasion  for  an  in- 
jury by  the  defendant's  wrongful  act,  and 
hence  her  wrong-doing  did  not  contribute  to 
the  injury  in  such  a  sense  as  to  deprive  her  of 
Bcr  right  of  action.  It  was  merely  a  condition, 
and  not  a  contributory  cau<«e,  of  the  injury. 

Thus  in  White  v.  Lang,  128  Mass.  598,  it  was 
held  that  if  a  person,  while  unlawfully  travel- 
ing on  Sunday,  is  injured  by  the  assault  of  a 
dog,  the  act  or  iravclmgwas  not  a  contributory 
cause  of  the  injury,  and  that  he  could,  notwith- 
standing his  own  violation  of  the  law,  maintain 
his  action  against  the  owner  of  the  dog.  In 
Bus^ainin^  the  suit,  the  court  said:  "If  a  per- 
son who  IS  at  the  lime  acting  in  violation  of  law 
receives  an  injury  caused  by  tbe  wrongful  or 
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negligent  act  of  another,  be  may  recover  there- 
for if  his  own  illegal  act  was  merely  a  condi- 
tion, and  not  a  contributory  cause,  of  the  in- 
jury. ...  It  is  true  that,  if  he  were  not 
traveling,  he  would  not  have  received  the  in- 
jury;  but  the  act  of  traveling  is  a  condition,  and 
not  a  contributory  cause,  of  the  injury."  The 
92d  section  of  the  Road  Act  (Rev.  1012)  provides 
that  all  wagons  and  other  wheel  carriages  of 
every  kind  or  desciiption,  traveling  or  passing 
on  the  highways  within  this  State,  belonging 
to  residents  therein,  shall  track  on  the  ground 
not  less  than  four  feet  and  ten  inches,  under 
the  penally  of  $5  for  each  offense,  to  be  re- 
covered, one  moiety  of  which  is  to  be  paid  to 
the  overseer  ofthe  highways,  and  the  other  to 
the  informer.  The  penalty  in  this  Statute,  like 
that  in  the  Sunday  Law.  is  prescribed  for  the 
purpose  of  prohibition,  and  not  revenue,  and  a 
citizen  traveling  a  public  highway  with  a  wagon 
of  a  narrower  track  than  that  named  in  the 
Statute  is  engaged  in  violating  the  law.  In 
some  parts  of  this  State  the  use  of  pleasure  and 
business  wagons  of  the  New  York  gauge,  which 
is  narrower  than  that  of  our  Statute,  is  quite 
common.  In  collision  cases  on  public  high- 
ways or  at  railroad  crossings,  the  defense  that 
plamttff  is  debarred  of  his  action  on  tbe  ground 
of  contributory  negligence,  for  the  reason  that 
the  wagon  which  he  was  driving  did  not  con- 
form to  the  statutory  gauge,  has  never  occurred 
to  counsel,  who  are  usually  astute  in  discover- 
ing grounds  of  defense  under  the  doctrine  of 
contributory  negligence.  In  my  experience,  it 
has  never  l>een  thought  worth  while  to  inquire  in 
such  cases  as  to  the  track  of  the  wagon  iniured 
or  destroyed  in  such  a  collision,  and  a  defense 
on  tliat  ground  would  obviously  receive  no  con- 
sideration. The  cases  sustaining  the  ruling  of 
the  trial  judge  on  this  head  are  numerous. 
They  are  cited  and  approved  by  leading  text 
writers  in  discussing  this  subject.  Bishop, 
NonCont.  Law,  ?§  63,  64:  2  Wood,  Riilway 
Lnw,  §  818;  Beach,  Contrib.  Neg.  8  «l ;  Cooley, 
Torts,  2d  ed.  178,  *155  et  eeq.,  and  notes. 

On  principle,  to  well  as  by  the  weight  of  aa- 
thority,  the  ruling  of  the  trial  judge  was  cor* 
rect. 

The  station  at  wbich  this  accident  happened 
was  located  upon  an  embankment  elevated 
above  the  public  road,  which  crosses  the  rail- 
road under  a  bridge  carrying;  the  railroad  over 
the  public  road.  The  Company  had  a  depot 
building  for  the  reception  of  passengers  on  a 
level  with  the  track  on  the  north  side  of  its 
track.  At  the  west  end  of  this  building  there 
were  steps  for  the  accommodation  of  passengers, 
leading  down  to  the  public  road.  On  the  south 
side  of  the  embankment  there  was  a  stairway 
leading  also  to  the  public  road,  built  by  private 
persons  residing  in  that  neighborhood  for  their 
own  convenience  and  used  by  passengers  as 
moans  of  access  to  and  from  the  slat  ion.  The 
Company  did  not  construct  or  keep  this  stair- 
way in  repair.  The  stairway  rested  against 
the  embankment  of  the  railroad.  It  was  on 
the  Company's  grounds,  and  led  to  the  public 
street.  From  the  depot  building  to  the  top  of 
this  stairway  there  was  a  gravel  walk,  and  tbe 
employes  of  the  Company  testified  that  the 
passage  was  kept  free  and  open  and  unob- 
structed. It  was  apparently  a  way  provided 
as  a  means  of  access  to  and  from  the  Com- 
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pany's  depot  grounds.  On  the  occasion  when 
the  plaintiff  received  her  injury  the  train 
reached  the  station  at  9:85  P.  M.  The  night 
was  darlL  aod  stormy.  There  was  no  light  in 
or  about  the  depot  building,  and  no  person 
there  to  direct  passengers  as  to  the  ^  ay  to  leave 
the  depot  grounds.  The  plaintiff,  in  crossing 
the  tracks  on  her  way  to  the  stairway,  fell  over 
some  timber,  and  received  the  injury  for  which 
she  sues.  The  plaintiff  testified  that  the  only 
time  she  was  at  that  depot  before  that  night  she 
used  tbis  stairway,  and  that  she  knew  of  no 
other  passage  to  or  from  the  depot.  The  Judge 
submitted  to  the  jury  the  question  whether  the 
plaintiff  was  ju&titied  in  using  this  way  out 
from  the  depot,  in  tliis  language:  "Did  the 
plaintiff  do  right  in  taking  this  way  out?  That 
depends  upon  the  question  whether  this  wav 
of  passage  was  there  by  the  recognition,  pro- 
curement or  assent  of  the  Company,  as  a  means 
for  the  entrance  and  exit  of  passengers.  Proof 
of  such  approval  by  the  Company,  or  of  its 
recognition,  need  not  be  made  by  any  resolu- 
tion or  declaration  of  the  Company,  or  of  its 
agents.  If  to  persons  of  ordinary  understand- 
ing and  discernment  it  appeared  to  be  such  a 
way,  and  by  the  Company  it  was  allowed  to  re- 
main and  be  in  use  by  passengers  going  to  or 
from  trains,  anyone  going  to  and  from  a  train 
as  a  passenger  was  authorized  to  make  use  of 
it.  If  the  Company  permitted  it  to  be  done 
openlv,  so  that  persons  of  reasonable  judgment 
and  aiscernment  would  conclude  it  to  be  a 
means  of  entrance  and  exit,  then  any  passen- 
ger was  authorized  to  take  it  and  use  it.  It  is 
submitted  to  you  as  a  question  of  fact  whether, 
to  an  ordinary  observer,  this  was  held  out  as 
one  of  the  passageways  from  the  depot  to  the 
public  street.  If  so,  any  passenger,  unwarned, 
might  use  it  as  such.  If  you  should  so  find, 
it  is  entirely  immaterial  who  built  the  stairway 
or  who  kept  it  in  repair." 

The  duty  of  a  railroad  company,  as  a  carrier 
of  passengers,  does  not  end  when  the  passen- 
ger is  safely  earned  to  the  place  of  his  destinar 
tion.  The  company  must  also  provide  safe 
means  for  access  to  and  from  its  station  for  tlie 
use  of  passengers,  and  passengers  have  a  rigbt 
to  assume  that  the  means  of  access  provided 
are  reasonably  safe.  If  there  be  two  ways,  one 
of  which  is  faulty  in  construction  or  repair,  a 
passenger  using  it,  and  injured  by  its  faulty 
condition,  will  not  be  debarred  of  his  action, 
although  the  other,  which  he  might  have  used, 
was  safer.  Longmore  v.  Great  Western  R,  Co, 
19  C.  B.  N.  8.  188. 

A  company,  having  provided  one  safe  and 
convenient  way  of  ingress  and  egress  to  and 
from  its  station,  may,  as  contended  for  by  the 
Company's  counsel,  suffer  private  pei-sons,  for 
their  own  convenience,  to  have  and  use  another 
way  of  access  across  its  depot  grouncis,  and  it 
may  l>e  that  those  who  use  such  a  way  will  do 
so  at  their  peril,  if  they  have  notice  of  the  pri- 
vate character  of  the  way. 

But  that  is  not  this  case.  The  pai^sageway 
taken  bv  the  plaintiff  led  to  the  public  street, 
and  had  every  indication  of  having  been  pro- 
vided for  use^by  the  public,  as  a  way  to  and 
from  the  station.  Under  the  charge  of  the 
court  and  the  finding  of  the  Jury,  it  must  be 
taken  to  be  the  fact  that  this  way  of  passage 
was  there  by  recognition,  procurement  or  con* 
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sent  of  the  Company,  and  that  by  sufferanoe 
and  use  it  bad  obtained  such  an  appearance  of 
a  passageway  passengers  were  invited  to  use, 
as  that  persons  of  reasonable  judgment  and 
discernment  would  conclude  it  to  1^  a  means 
of  entrance  and  egress.  It  was  of  a  passage- 
wav  having  these  characteristics  that  the  Judge 
said  that  it  was  immaterial  who  built  the  stair- 
way, or  who  kept  it  in  repair. 

In  Beard  ▼.  Connecticut  d  P,  R,  Co.,  48  Vt 
101,  there  was  a  stairway  for  passengers 
through  the  company's  depot  building,  and 
also  a  stairway  at  each  end  of  the  passenger 
platform.  The  stairway  at  the  north  end  was 
open  at  the  top,  and  there  was  nothing  to  in- 
dicate that  it  was  not  for  the  use  of  passengers. 
In  fact,  that  stairway  was  built  by  an  expi'ess 
company,  and  was  used  exclusively  by  the  ex- 
press company  for  removing  express  freight, 
and  opened  into  the  street,  over  a  platform  for 
loading  and  unloading  express  wagon&  The 
plaintiff,  a  passenger,  in  attempting  to  pass 
down  the  stairway  in  the  docrk,  fell  and  was 
injured.  For  this  injury  she  sued  the  railroad 
company.  The  defendant's  counsel  requested 
the  trial  judge  to  charge  the  jurv  that  the 
plain tff  could  not  recover  unless  she  showed 
that  the  lower  platform,  in  stepping  from 
which  she  was  injured,  was  on  the  defendant's 
premises.  The  court  declined  to  so  instnid 
the  jury,  but  told  the  jury  that  the  plaintiff,  to 
recover,  must  establish  that  the  company  was 
guilty  of  negligence  in  leaving  the  stairway 
where  it  left  the  upper  platform  open,  and  with- 
out any  guard  or  notice  to  warn  passengers 
that  the  stairway  was  not  to  be  usea  as  a  way 
of  passage  to  the  street  below,  and  that  she  was 
injured  by  such  negligence  or  want  of  care  on 
the  part  of  the  defendant  without  any  neglect 
or  want  of  care  on  her  part  contributing  to  the 
injury.  This  instruction  was  held  to  be  cor- 
rect. The  court,  in  sustaining  the  instructions 
of  the  trial  judge,  speaking  of  the  likelihood  of 
a  Btran^r  lo  regard  that  stairway  as  designed 
to  furnish  a  safe  way  of  getting  to  the  street, 
said:  "If  not  so  designed,  and  it  was  unsafe  to 
a  stranger  for  such  a  purpose  in  the  darkness, 
it  was  the  duty  of  the  defendant  to  forefend 
against  injury  by  closing  up  the  head  of  the 
stairs,  or  by  notifying  in  some  effectual  way 
against  using  those  stairs  for  geitine  to  the 
street.  .  .  .  In  view  of  the  unquestionable  taw, 
the  request  to  which  the  exception  was  taken 
seems  frivolous.    The  open  stnirs  on  the  mar- 

?;in  of  the  platform  led  the  plaintiff,  without 
ault  on  her  part,  to  the  point  of  haruL  .  .  . 
The  fact  that  the  bottom  of  the  pitfall  on  which 
the  plaintiff  landed,  and  iheuby  received  hurt, 
was  beyond  the  line  of  ownership  of  the  de- 
fendant, neither  relieves  the  dutv,  nor  miti- 
gates the  fault,  of  the  defendant.' 

In  the  c&se  in  hand,  contributory  negligence 
by  the  plaintiff  was  net'Stived  by  the  jury. 
The  case  is  here  solely  on  the  use  of  the  pas* 
sageway  by  the  plaintiff,  and  the  dutv  of  the 
Company  with  regard  to  its  condition  and 
safety.  We  think  the  instruction  of  the  trial 
Ju<lge  on  that  subject  was  correct.  A  passage- 
way having  the  characteristics  mentioned  by  the 
Judge  became  by  the  Conifiany's  act  a  passage- 
way which  passengers  were  invited  to  use, 
with  respect  to  which  the  Company  was  under 
a  duty  to  have  it  kept  reasonably  nife  fop  use. 
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A  pfi88en|i;er  usInK  the  way  under  such  an  invi- 
CatioD  was  not  bound  to  inquire  by  whose  con- 
tributions the  stairway  was  erected  or  main- 
tained.  Nor  was  the  Company  absolved  from 
its  duty  in  the  premises  by  the  fact  that  it 
«rected  and  maintained  at  its  own  expense  an- 


other way  of  exit.  The  other  exceptions  on 
the  record  have  been  examined. 

We  find  no  error  in  the  conduct  of  the  trial, 
and  the  Judgment  should  be  affirmed. 

Affirmed  unaninunuly. 


INDIANA  SUPREME  COURT. 


Waiiam  C.  DEYOL  d  ol.,  Appt$,, 

V. 

Presley  G.  DYE  and  Sadie  Nickerson. 
(-..Ind...„) 

!•  ▲  Talld  gUt  eausa  mortis  Is  made 

where  one  oonflaed  to  his  bed  by  a  siokneGS  wbloh 
soon  proves  fataL,  and  who  Is  fully  apprised  of  the 
probable  fatal  termination  of  the  malady,  in- 
structs a  person  to  whom  be  has  intrusted  the 
keys  to  a  private  box  in  a  bank  vault,  wbiob  box 
^oontains  money,  etc.,  to  count  therefrom  a  cer- 
tain amount  in  Kold  coin  and  bank  bills  and  place 
It  In  a  separate  package  labeled  as  the  property  of 
a  certain  third  person,  andto  deliver  It  to  him  to- 


NoTS.— <?irts  causa  mortis. 


Gifts  emisa  mortis  are  of  a  mixed  nature,  resem- 
bling gMtsirUervivne  in  the  essential  requisite  of  de- 
livery, and  resembling  legacies  in  being  subject  to 
the  debts  of  decedent,  and  in  being  ambulatory  or 
revocable.  Bloomer  v.  Bloomer,  2  Bradf.  840; 
Rhodes  v.  Chi  Ids,  64  Pa.  18;  Roper,  Leg.  2;  Redf. 
Wills,  •  42;  Jones  v.  Brown,  84  N.  H.  439. 

To  establish  such  a  gift  the  common  law  requires 
clear  and  unmistakable  proof,  not  only  of  an  inten- 
tion to  give,  but  of  an  actual  gift  perfected  by  de- 
livery.   Hatch  V.  Atkinson,  56  Me.  884. 

Cases  of  such  donations  are  exceptions  not  to  be 
extended  by  way  of  analogy.  Headiey  v.  Klrby,  18 
Pa.3S& 

To  make  a  valid  gift  causa  mortis^  it  must  be  made 
during  some  illness  or  peril  of  the  donor,  and  in 
contemplation  and  expectation  of  death  from  that 
Illness  or  peril,  and  death  must  ensue  therefrom. 
Parcher  v.  Suco  ft  B.  Sav.  Bank,  8  New  Eng.  Rep. 
239, 78  Me.  470 :  Weston  v.  Hight,  17  Me.  287 ;  Grymes 
V.  Hone,  49  N.  Y.  17. 

The  requisifes  to  constitute  a  valid  gift  In  view  of 
•death,  are:  the  intention  of  the  donor  to  part  with 
the  ownership,  established  by  clear  and  precise  evi- 
dence ;  and  a  delivery  appropriate  to  the  nature  of 
the  thing  given.  Madeira^s  App.  (Pa.)  2  Cent.  Rep. 
812. 

An  intention  to  give  Is  sufficiently  manifest  to 
constitute  a  valid  girt  eaiua  morfis,  from  the  fact 
that  a  person  in  extremi»  takes  out  a  package  of 
bonds  from  beneath  his  pillow,  and  hands  them  to 
another,  saying  in  substance,  **  These  bonds  are  for 
you.**    Vendor  v.  Koacb,  78  Cai.  614. 

But  where  before  death.  Intestate  gave  a  box 
^oontaining  notes  to  his  daughter,  to  be  opened  after 
his  death,  and  divided  between  **you  children,**  and 
surrendered  the  key  to  her,  which  she  delivered  to 
her  husband ;  and  after  death  of  intestate  she  took 
the  box,  and  did  not  divide  the  notes  but  returned 
them  to  the  administrator ;— Held,  not  a  delivery  so 
as  to  constitute  a  gift.  Gano  v.  Flak,  1  West.  Uep. 
«a.  48  Ohio  St.  403L 

Nor  Is  it  a  complete  dofutf4o  oaiisa  fnortfe  where  a 
depositor  during  her  last  illness  delivered  her 
savings-bank  book  to  a  third  person,  saying  that  if 
she  died  the  money  was  for  her  sister  in  Ireland. 
Walsh*s  App.  I  L.  R.  A.  685,122  Pa.  177. 

So  where  a  father  placed  his  promissory  note  In 


gether  with  a  package  already  so  labeled  In  the 
event  of  the  donor*s  death,  and  upon  being  In- 
formed that  the  packages  are  prepared  replies  ap- 
provingly, and  never  again  takes  possession  cif  the 
keys,  although  the  money  is  permitted  to  remain 
in  the  donor*8  box  until  his  death,  und  although 
the  donee  never  constitutes  the  depositary  his 
trustee  nor  even  knows  of  the  Intended  gift  or  of 
the  delivery. 

8.  The  person  to  whom  the  keys  are  de- 
livered and  who  receives  the  instructions  in 
such  case  is  a  trustee  for  the  donee  and  not  the 
agent  of  the  donor,  and  hence  Is  not  IncorapetAnS 
to  testlfyin  regard  to  the  transaction  after  the 
donor*s  death. 


the  bands  of  a  third  party  with  directions  to  keep 
it  in  his  poesession  until  six  months  after  the  death 
of  the  maker,  and  then  deliver  it  to  the  payee,  tt 
Is  not  good  either  as  a  gift  causa  mortis  or  as  a  b^ 
queet.  Sanborn  v.  Sanborn  (N.  H.)  IB  AtL  Rep.  238^ 
65  N.  H.  — . 

A  certificate  of  deposit  may  be  the  subject  of  a 
gift  cofujsa  mortis  and  if  delivered  by  the  donor 
during  her  last  Illness,  In  anticipation  of  death,  to  a 
third  f>er8on  for  the  use  of  the  donee,  the  title 
passes  upon  her  death  although  it  was  payable  to 
the  donor*s  order.    Conner  v.  Root,  11  Colo.  188. 

Under  the  Colorado  statutes,  coverture  is  no  ob» 
stacle  to  niaklng  such  gift.    Ibi/L 

Any  act  on  the  part  of  the  owner  of  a  chose  In 
action,  showing  not  only  a  present  Intention  to 
transfer,  but  that  he  regarded  himself  as  having 
carried  his  intention  into  effect,  is  sufficient  without 
written  evidence  of  the  transaction ;  and  there  Is 
no  difference  between  gifts  eat»a  mortii  and  gifts 
infer  vivos.  Love  v.  Francis,  6  West  Rep.  768,  81 
Mich.  181.  See  Barker  v.  Frye,  75  Me.  29;  Fletcher 
V.  Fletcher,  66  Vt  835;  Eastman  v.  Woronoco  Sar* 
Bank,  186  Mass.  208;  Scott  v.  Berkshire  Sav.  Bank, 
140  Mass.  167;  Basket  v.  HasseU,  107  U.  &  602  (27 li. 
ed.  600). 

A  bill  of  sale  executed  to  his  niece  shortly  before 
bis  death  by  an  intestate  who  had  previously  had 
two  strokes  of  paraljrsis,  containing  a  clause  em- 
powering him  to  revoke  the  transfer  at  any  time 
during  his  life,  the  instrument  and  the  subject  mat^ 
ter  thereof  being  delivered  to  his  attorney,  who^ 
after  his  death,  delivered  them  to  the  niecc^is  a 
gift  cawKL  mortis^  and  shows  a  clear  Intent  that  the 
niece  should  have  the  benefit  of  the  gift  unless  re- 
voked during  his  life.  Williams  v.  GuUe,  6  L.  R.  A* 
866, 117  N.  Y.  84a 

Under  the  law  in  force  in  the  provinces  of  Mexico 
during  the  years  1832  and  1838,  it  was  neceasary  that 
duivalio  causa  mortis  be  solemnized  with  Bubstan« 
tlally  the  same  formalities  as  testaments,  and 
should  be  made  before  witnesses  other  than  women, 
who  were  not  competent.  Morales  v.  Flak,  66  Tex* 
188. 

A  gift  eaiu;ia  mortiM  is  an  assignment  perfected  by 
delivery  which  debars  the  donor  from  revocation. 
Bond  V.  Bunting,  78  Pa.  210 ;  Gray*s  Bstate,  1  Fa. 
827;  Crawford*s  App.  81  Pa.  68: 

Gift  of  bank  book.  See  nores  to  Drew  v.  Hagerty 
(Me.)8L.B.A.280;  Walsh*sApp.(Pa.)lL.R.  A.68S1 


See  also  12  L.  R.  A.  506;  13  L.    B.  A.  714. 
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A  PPEALby  plnintiffs  from  a  Judgment  of  the 
il  Circuit  Court  for  Booue  CouDly  in  favor  of 
defeodaqts  in  an  action  by  certain  residuary 
lefi:atee8  to  recover  possession  of  certain  mone^ 
claimed  by  dcreodants  as  a  gift  cavsa  morits 
from  the  testator.    Affirmed, 

The  facts  ate  fu)1y  stated  in  the  opinion. 
^  Messrs.  A*  J.  Seary»  J.  A.  Abbett*  and 
8.  BI.  Ralston  for  appellants. 

Messrs.  C.  E,  Wesner,  R.  W.  Harrison 
and  B.  S.  Higi^ins  tor  appellees. 

Mitchell*  CK  J,,  delivered  the  opinion  of 
the  court: 

It  appears  from  the  special  finding  of  facts 
that  William  J.  Devol,  late  of  Boone  County, 
died  testate  on  the  6tb  day  of  December,  1886. 
leaving  an  estut«  of  the  prnbnble  value  of 
$80,000,  and  Icuvins  one  brother  living  and 
the  descendants  of  *ihree  deceased  brothers,  as 
his  only  heirs.  At,  and  for  a  long  time  prior 
to,  hisdeatli,  the  testator  had  been  tlie  Presi- 
dent of  the  First  National  Bank  of  Lebanon. 
During  tbis  time  he  had  a  tin  box  which  he 
kept  in  a  private  drawer  in  the  vault  of  the 
bank  <Mfe,  and  in  this  he  kept  stocks,  bonds, 
money  and  other  valuables  belonging  to  him 
personally.  Both  the  box  and  the  drawer 
were  kept  locked,  and  no  one  had  access  to  it 
but  the  testator.  On  the  15th  day  of  Novem- 
ber, 1886,  being  in  failing  health,  he  went 
8outb,  returning  to  bis  home  on  the  2d  day  of 
December  following,  very  sick.  From  that 
time  until  be  died,  which  was  four  days  after 
he  relumed,  be  was  confined  to  his  bed,  and 
while  be  did  not  wholly  despair  of  recovery, 
he  fully  realized  the  dangerous  condition  he 
was  in,  and  whs  apprised  of  the  probable  fa- 
tal term  nation  of  bis  malady.  Before  going 
Bouth,  he  intrusted  ihe  keys  to  bis  box  and 
private  drawer  in  the  safe  to  Mr.  Lane,  the 
cashier  of  the  bank,  and  these  remained  in  the 
custody  of  Mr.  Lane  from  that  time  until  after 
the  testator's  death. 

On  the  day  following  the  one  on  which  he 
returned    from    the  South,  while   sick    and 

Cropped  up  in  bed,  the  testator  declared  to  Mr. 
isne  that  it  bad  alwavs  been  bis  purpose  to 
give  Presley  G.  Dve,  who  was  a  cousin,  $5,000, 
either  in  cash  or  Imnk  stock,  and  that  be  bad 
put  $2,000  in  ^old  in  a  bng  and  marked  the 
name  of  the  latter  upon  it,  and  left  it  in  the 
tin  box  in  the  vault.  lie  then  directed  Lane 
to  go  to  the  bank  andcountout  $3,000 more  in 
gold  coin,  and  put  it  in  a  sack  and  mark  it  as 
the  other  sack  was  marked,  and  that  he  should 
also  count  out  $1,000  in  currency  and  place  it 
in  an  envelope,  for  Mrs.  Nickerson,  and  put 
her  name  upon  it.  He  then  directed  that  in 
case  of  his  death  the  sacks  and  packages  sliould 
be  delivered  by  Lane  to  the  parties  indicated 
by  the  writing  thereon.  The  ^old  coin  and 
currency  were  counted  out  of  the  tin  box  and 
placed  in  sacks  and  in  a  packacre,  and  mafked 
by  Iiane  as  directed,  after  which  the  latter  in- 
formed the  testator  that  bis  directions  bad 
been  carried  out,  to  which  he  replied  approv- 
ingly. 

The  sacks  containing  the  gold  coin  and  the 
package  wuh  the  currency  remained  in  the)>ox 
and  drawer  until  after  the  testator's  death, 
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Lane  retaining  the  keys.  At  the  time  of  the* 
testator's  death  the  tin  box  was  found  to  con- 
tain, in  addition  to  other  large  sums  of  money, 
a  sack  containing  $2,000,  marked  in  the  band- 
writing  of  the  testator  as  follows:  "$2,000. 
Tbis  belongs  to  P.  G.  Dye,  11—15—1886." 

The  controversy  here  is  between  I'resleyG* 
Dye  and  Mrs.  Nickerson  on  the  one  hand,  the 
former  claiming  the  two  sacks  of  gold  coin, 
the  latter  claiming  the  package  containing  the 
currency,  and  certain  residuary  legatees  under 
the  will  of  the  testator,  who  assert  the  invalid- 
ity of  the  gift,  and  claim  the  whole  fuad  as 
part  of  the  residue  of  the  testator's  estate. 

A  gift  causa  mortis  is  consummated  where  i^ 
person  in  peril  of  death,  and  under  the  appre- 
hension of  approaching  dicsolution  rroro  an  ex- 
isting  disorder,  delivers  or  causes  to  be  Jeliv- 
ered  to  another,  or  affords  the  other  the  means 
of  obtaining  possession  of,  any  personal  goods 
for  bis  own  use,  upon  the  express  or  imtuied 
condition  that  in  case  the  donor  shall  be  Jeliv- 
ered  from  the  peril  of  death,  the  gift  shall  be 
defeated. 

Blackstone  defines  donatio  cavsa  m^ofits  U> 
be  "a  gift  in  prospect  of  death  when  a  pei-soDr 
in  sickness,  apprehending  his  dissolution  near, 
delivers  or  causes  to  be  delivered  to  :inother 
the  possession  of  any  personal  goods  to  tcjep  as 
bis  own  in  case  of  the  owner's  death." 

The  chief  distinction  between  gifts  inter  vi- 
vos, and  those  of  the  character  here  in  ques- 
tion is  that,  while  the  former  are  consummated 
by  delivery,  the  title  to  the  property  is  irrevo- 
cably vested,  while  in  the  latter  the  title  is  am- 
bulatory and  inchoate  until  the  death  of  liie 
donor  occurs. 

The  concurrence  of  three  things  is  essential 
to  the  consummation  of  a  gift  eausa  mortis: 
(1)  \be  thing  given  must  have  tieen  of  the  per- 
sonal grK)ds  of  the  donor;  (2)  it  must  have  been 
given  while  the  latter  was  in  peril  of  death,  or 
while  be  was  under  the  apprehension  of  im- 
pending dissolution  from  an  existing  malady; 
and  (3)  the  possession  of  the  thing  given  must 
have  been  actually  or  constructively  delivered 
to  the  donee,  or  to  someone  for  his  use,  with 
the  intention  that  the  title  should  then  vest, 
conditioned  upon  the  death  of  the  donor,  leav- 
ing sufficient  assets,  in  addition,  to  pay  hi» 
del)ts.  8  Am.  &  £ng.  Cyclop.  Law,  1849- 
1854. 

A  mere  unexecuted  purpose,  however  clearly 
or  forcibly  expressed,  so  long  as  it  rcbts  Jiereiy 
in  intention,  is  not  effectual.  The  intention 
must  not  only  have  been  manifested,  t)ut  in  ad- 
dition, in  order  to  consummate  the  gift,  the  do- 
nor must  have  transferred  the  possession  of  the 
thing  to  the  donee  in  person,  or  to  someone 
for  his  use,  under  such  circumstances  as  that 
the  person  to  whom  delivery  is  made  is  thence- 
forward afflicted  with  a  trust  or  duty  in 
the  donee's  behalf.  Smith  v.  Ferguson,  90 
Ind.  229;  Wilcox  y.  Mattfson,  53  Wis.  23;  Gano 
V.  Fisk,  43  Ohio  St.  462,  1  West.  Rep.  601; 
WnUh's  App,  122  Pa.  177,  1  L.  R.  A.  635. 

No  particular  form  of  words  is  necessary  to 
give  e^ect  to  the  transaction,  if  the  intention  of 
the  donor  suQiciently  appears,  and  the  inten- 
tion to  give  is  either  accompanied  with  or  fol- 
lowed by  acta  requisite  to  constitute  a  valid  de- 
livery. Keniston  v.  liceva^  64  N.  H.  24;  Martin 
V.  Fink,  76  N.  Y.  184;  Coleman  ▼.  Farker,  114 
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Mass.  80;  Hatch  v.  Atkinttrnfi^'Hie,  834;  Clough 
▼.  (JloHffh,  117  Masa.  88. 

The  title  of  the  donee io  ^Ifta  eama  mortisis 
of  an  incboate  character  uDtil  the  death  of  the 
donor  occurs:  but  ootwiihstandiDg  this,  where 
the  nature  of  the  gift  admits  of  it,  a  compiele 
manual  transfer  of  tlse  possession  of  the  subject 
should  take  ptace,  and  the  transaction  should 
be  accompanied  by  wonls,  siprns  or  a  writing 
adequaii'ly  expressive  of  the  donor's  intention. 
Flood,  Wills  of  Pers.  Prop.  8. 

It  is  well  settled,  however,  that  the  delivery 
need  not  tie  made  to  the  donee  personally,  h\ii 
may  be  made  to  another  as  his  agent  or  trustee. 
A  delivery  thus  made  is  as  effectual  as  though  it 
had  been  nia<ie  direct  ly  to  (he  donee.  Thus,  in 
Ifilroy  V.  Ixfrd,  4  DeG.  P.  &  J.  264,  Lord  Chief 
Juf^tVtf  Turner  said:  "I  take  the  law  of  this 
court  to  be  well  settled  that  in  order  to  render 
a  voluntary  settlement  valid  and  effectual,  the 
•ettler  must  have  done  everything  which,  ac- 
cording to  the  nature  of  the  property  com- 
Sdsed  m  the  settlement,  was  necessary  to  be 
one  in  order  to  transfer  the  property  and  ren- 
der the  settlement  binding  upon  him.  Ue  may, 
of  course,  do  this  by  transferring  the  pro|)erty 
to  the  persons  for  whom  he  intends  to  provide, 
and  the  provision  will  then  be  effectual;  and  it 
will  l)e  equally  effective  if  he  transfers  the 
property  to  a  tnistee  for  the  purpose  of  the 
settlement,  or  declares  that  he  himself  holds  it 
In  trust  for  those  purposes,  and  if  the  property 
be  personal,  the  trust  may,  I  apprehend,  l>e 
declared  either  in  writing  or  by  parol.  Martin 
y.  Fvnk,  sufrra;  Deal  v  Croioley,  59  Cal.  6C5; 
BiU  y.  Stevenson,  68  Ale.  864,  18  Am.  Rep. 
281 ;  Minor  v.  Ropers,  40  Conn.  612;  Meritott/ier 
y.  Marrison,  78  Ky.  673. 

It  has  been  held  that  if  delivery  is  made  to 
a  third  person,  with  instructions  to  deliver  to 
the  intended  donee  at  the  death  of  the  donor, 
the  latter  retaining  dominion  over  it  mean- 
while, the  delivery  is  ineffectual  because  the 
third  person  in  such  a  case  becomes  merely  the 
agent  or  bailee  of  the  donor.  If,  howeyer,  the 
delivery  is  made  to  a  third  person  for  the  use 
of  the  donee,  or  under  such  circumstances  as 
Indicate  that  the  donor  relinquishes  all  rijzhtto 
the  possession  or  control  of  the  thing  given, 
and  intends  to  vesta  present  title  in  the  donee, 
the  gift  will  be  sustained.  Farqvharson  y. 
Cave,  2  Coll.  Ch.  856,  15  L.  J.  N.  8.  Ch.  187; 
Flood.  Wills  of  Pers.  Prop.  28. 

Where  one,  in  view  of  impending  dissola- 
tion,  clearly  and  intelligently  manifests  an  in- 
tention to  mnke  a  present  gifx  of  personal  prop- 
erty to  another,  and  in  consummation  of  his 
imention  makes  such  delivery  to  a  third  per- 
son for  the  use  of  the  intended  donee  as  he  is 
then  capnble  of  making,  consideiing  the  char- 
acter and  situation  of  the  property,  the  person 
to  whom  delivery  is  thus  made  will  be  pre^ 
•umed,  in  the  abscnceof  controverting  circum- 
stances, to  take  the  property  as  the  tnistee  of 
the  intended  donee,  and  not  merely  as  the  agent 
of  the  donor.  8hackleford  v.  Brotcn,  89  Mo. 
646;  Mie/icnor  y.  Dale,  23  Pa.  69;  Sessions  y. 
Moselep,  4  Cush.  87. 

Thus  it  has  been  said:  "The  death-bed  deliy- 
cry  to  a  third  person  for  the  donee,  which  takes 
effect,  is  essentially  a  delivery,  not  to  an  agent 
of  the  donor,  but  to  a  tnistee  for  the  donee." 
2  Schouler,  Pers.  Prop.  §  176;  Bouts  y.  Ellis, 
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17Beay.  121;  Orj/mesY.  Eons,  49  N".  Y.  17; 
Bornenian  y.  8idlinoer,  15  Me.  429;  Drury  y. 
Stnith,  1  P.  Wms.  404. 

Expressions  are  sometimes  found  in  the- 
books  to  the  effect  that  gifts  causa  mortis  are 
not  favored  in  law  because  of  the  opportunity 
which  they  afford  for  the  perpetration  of 
frauds  upon  the  estates  of  deceased  persons  by 
means  of  perjury  and  false  swearing;  but  gifts 
of  the  character  of  those  in  question  are  not  to- 
be  held  contrary  to  public  policy,  nor  do  they 
rest  under  the  disfavor  of  the  law,  when  the 
facts  are  clearly  and  satisfactorily  shown  which 
make  it  appear  that  they  were  freely  and  intel- 
ligently made.     Ellis  y.  Secor,  81  ftfich.  1S5. 

While  every  case  must  be  brought  witbio 
the  general  rule  iipon  the  points  essential  to- 
such  a  gift,  yet,  as  the  circumstances  under 
which  donations  mortis  causa  are  made  must 
of  necessity  be  infinite  in  yariety,  each  case 
must  be  determined  upon  its  own  peculiar 
facts  and  circumstances.  Dickesehied  y.  JEv- 
cftange  Bank,  2>J  W.  Va.  841;  Kiffy.  Weaver, 
94  N.  C.  274,  65  Am.  Rep.  601. 

The  rtile  requiring  delivery,  either  actual  or 
symbolical,  must  be  maintained,  but  its  appli- 
cation is  to  be  militated  and  applied  according 
to  the  relative  importance  of  the  subject  of  the 
gift  and  the  condition  of  the  donur. 

The  intention  of  a  donor  in  peril  of  death, 
when  clearly  ascertained  and  fairly  consum- 
mated within  the  meaning  of  well-established 
rules,  is  not  to  be  thwarted  by  a  narrow  and 
illiberal  construction  of  what  may  have  beeo 
intended  for  and  deemed  by  him  a  sufficient 
delivery.  The  rule  which  requires  delivery 
of  the  subject  of  the  gift  is  not  to  be  enforced 
arbitrarily.  Stephenson  y.  King,  81  Ky.  426, 
50  Am.  Rep.  172. 

It  clearly  appears,  from  the  facts  found  in 
the  present  case,  that  the  sacks  containing  the 
gold  coin,  as  well  as  the  package  in  which  the 
currency  was  sealed,  were  delivereo  to  the 
cashier  of  the  bank  for  the  use  of  the  intended 
donees.  Each  parcel  of  money  contained 
written  upon  it  what  in  effect  amounted  to  a 
declaration  of  a  trust  in  favor  of  the  persoD- 
who  was  indicated  to  be  the  owner  of  its  con- 
tents. The  money  was  carefully  counted  and 
placed  in  packages,  thus  separating  it  from  all 
the  other  money  and  valuables  of  the  donor. 
Upon  each  parcel  or  package  appeared  a  writ- 
ten declaration,  made  by  or  at  the  request  of 
the  donor,  indicating  as  plainly  as  language 
could,  the  intention  of  the  latter  in  respect  to 
the  title  and  ownership  of  the  properly.  The 
character  of  the  property  was  such  tluit  no- 
prudent  person  would  have  directed  its  remoy- 
al  from  the  yault  of  the  bank.  The  donor  had 
relinquished  the  key  to  his  private  drawer  and 
tin  box  to  the  cashier  of  the  bank,  thereby  ef- 
fectually surrendering,  so  far  as  could  be,  all 
dominion  over  the  property,  and  affording  to 
the  donees  the  means  of  obtaining  possession 
of  it 

Without  pausing  to  reyiew  the  authorities,  it 
is  sufficient  to  say  that  where  property  is  de- 
livered to  a  third  person,  for  the  use  of  another, 
as  a  gift  c^iusa  mortin,  and  its  deliv?iy  is  ac- 
companied by  a  written  declaration,  clearly 
indicating  that  it  is  delivered  for  the  use  or 
u#H)n  a  trust  for  an  intended  donee,  or  where  a 
death-bed  delivery  is  made  in  the  presence  of 
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witnesses  wbo  are  disinterested  and  called  for 
the  purpose,  the  intention  of  the  donor  should 
not  be  permitted  to  fail  by  a  narrow  and  illib- 
eral construction,  in  case  a  delivery  corres- 
ponding .with  the  condition  of  the  donor  and 
the  silualion  of  the  property  was  actually 
made.  Ellis  v.  Secor,  supra;  Williams  v. 
Guile,  117  N.  Y.  848,  6  L.  R.  A.  866,  2  Schou- 
ler,  Pers.  Prop.  §  179. 

Our  conclusion  is  that  the  facts  found  show 
a  valid  delivery  to  the  cashier  for  the  use  of 
the  donees,  and  that  the  delivery  was  made  in 
view  of  impending  death. 

The  conclusion  naving  already  been  reached 
that  the  cashier  of  the  bank  was  not  the  asrent 
of  the  donor,  it  follows  that  he  was  not  incom- 
petent to  testify,  even  if  the  appellant's  conten- 
tion should  be  conceded  that,  as  the  agent  of 
the  donor,  he  would  have  been  incompetent. 

It  may  not  be  amiss  to  say  that  it  was  not 
necessary  that  the  donees  should  have  consti- 
tuted the  cashier  of  the  bank  their  bailee  or 
trustee,  nor  that  they  should  have  known  of 
the  intended  gift,  or  of  the  delivery,  in  order 
to  make  it  an  effectual  delivery  to  him  as  theur 
trustee.  The  gift  being  beneficial  to  them, 
their  acceptance  of  it  is  presumed  until  it  is  re- 
nounced. Blasdel  v.  Locke,  62  N.  H.  238;  Dar- 
land  V.  Taplor,  62  Iowa,  503;  Trowell  v.  Car- 
raway,  10  Heisk.  104. 

lliejudgmeM  is  affirmed,  mth  costs. 


Valentine  BORN,  Appt., 
«. 

FIRST  NATIONAL  BANE  of  Indianapolis. 

( Ind. > 

!•  One  who  accepts  a  eertilled  check 

In  the  usual  oourse  of  business  does  not  assume 
the  risk  of  the  solvency  of  the  bank  upon  which 
it  Is  drawn,  but  in  case  it  proves  Insolvent  he  may 
look  to  tbe  drawer  for  payment. 

8*  The  acceptance  by  a  creditor  of  a 
certified  check  from  his  debtor  does  not  ipso 
facUi  constitute  a  payment  of  the  debt. 

8*  The  mere  acceptance  by  a  creditor  of  a 
certified  check  from  nis  debtor  does  not  consti- 
tute a  novation. 


(April  2, 1800.) 

APPEAL  b^  defendant  from  a  judgment  of 
the  Superior  Court  for  Marion  County  in 
favor  of  plaintiff  in  an  action  to  recover  a  debt 
which  defendant  alleged  had  l)een  satisfied  by 
plaintiff's  acceptance  of  a  certified  check.  Af- 
firmed, 

The  facts  suflSdently  appear  in  the  opinion. 

Messrs,  Pritchard  &  Tincher  and  Mc- 
Donald* Butler  A  Snow*  for  sppellant: 

A  check  whiob  is  cei titled  loses  its  character 
as  a  check,  and  if  delivered  in  pn.vment  of  an 
indebtedness  and  accepted  by  the  creditor,  tbia 
operates  as  an  al)sohite  payment  in  cash,  and 
discharges  the  drawer  of  the  check  from  all 
lia^tility,  whether  on  the  check  or  on  the  origi> 
nal  indebtedness. 

Harrison  v.  Wright,  100  Ind.  615;  Ladeds 
Bank  v.  Sehuler,  120  U.  8.  511  (30  L.  ed.  704. 

If  the  assignment  of  the  port  of  the  drawer*! 
chose  in  action  specified  in  the  check  is  com- 
plete at  the  moment  the  bank  has  notice  of  the 
check  as  a  claimed  assignment,  it  makes  no  dif- 
ference whether  such  notice  be  given  by  the 
drawer,  before  delivery  of  the  check  to  the 
payee,  or  by  the  payee  after  the  delivery  to 
him. 

Nat  Bankof  The  Bepublier.  MiUard,77  U.S. 
10  Wall.  152  (19  L.  ed.  897);  Orijfin  v.  Kemp 
46  Ind.  172. 

The  certification  of  a  check  at  the  request  of 
the  holder  affords  conclusive  evidence  lo  all 
the  world  that  the  drawer  at  the  time  of  the 
making  of  the  certificate  ban  a  credit  against 
the  bank  to  a  greater  amount  than  that  specified 
in  tbe  check,  and.  that  a  sufficient  amount  of 
the  drawer's  credit  for  payment  of  the  check 
has  been  set  apart  and  chaiged  against  him  and 
in  favor  of  the  holder. 

Boston  M,  Nat,  Bank  v.  Boston  State  NaU 
Bank,  77  U.  8.  10  Wall.  619  (19  L.  ed.  1008). 

Such  certificate  discharges  tbe  drawer.  Aa 
to  him  it  amounts  to  a  payment.  Whether 
this  certificate  be  obtained  by  tlve  drawer  before 
the  clieck  isdeliveied,  and  is  thus  made  an  in- 
ducement  to  the  payee  to  receive  the  same,  or 
whether  it  is  made  upon  the  application  of  the 
payee  for  his  securily,  is  of  no  importance. 
Washington  First  Nat.  Bank  v.  }MUtaian,  94 


NOTB.— Payment  by  check, 

A  check  received  for  a  debt  is  merely  a  oondi> 
tional  payment.  Kilpatrlck  v.  Home  Bldic.  &  L* 
Asso.  11  Cent.  Uep.  490, 119  Pa.  80;  Cannonsburirh 
Iron  Co.  V.  Union  Nat.  Bank  (Pa.)  4  Cent  Rep.  258. 

Payment  by  cbeck  is  notabeolute,  but  condition- 
al^ unless  expressly  so  agreed ;  and  where  a  check 
is  returned  by  tbe  creditor  and  used  by  tbe  debtor, 
the  debt  remains.    Good  v.  Sinirleton,  80  Minn.  340. 

Tbe  burden  of  proof  is  on  tbe  maker  of  a  note  to 
overcome  the  presumption  that  the  cbeck  was 
taken  as  a  conditional  payment.  Brown  v.  Scott, 
61  Pa.  857 :  League  v.  Warinir,  8S  Pa.  244. 

Surrender  by  tbe  creditor  of  the  note  of  the  debt- 
or upon  such  payment  wiU  not  overcome  the  pre- 
sumption that  it  was  a  conditional  payment.  Can- 
nonsburyh  Iron  Co.  v.  Union  Nat.  Bank,  tupra. 

But  if  the  party  from  wbom  tbe  check  Is  received 
sustains  a  loss  by  want  of  diitf^noe  In  Its  presenta- 
tion, it  wiH  operate  as  a  pHyment.  iCUpatrick  v. 
Hi.me  Bldjr.  &  L.  Asso.  tupra;  Mclntjrre  v.  Kenne- 
dy, 20  Pa.  418 :  Middlesex  v.  Thomas,  20  N.  J.  Bq.  80; 
2  Parsons,  Notes  and  Bills,  15i, 
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The  receipt  of  a  check  does  not  operate  as  a  pay* 
ment  unless  tbe  check  Is  actually  paid  In  due 
course.  Bembelmer  v.  Herrman,  44  Hun,  110; 
Hatcher  v.  Oomer,  76  Gku  728;  Henry  v.  Coniey,  48 
Ark.  267. 

A  certified  check  Is  regarded  only  as  mere  evU 
denoe  of  debt  due  from  the  drawer.  Lorsen  t* 
Breeno,  12  Colo.  480. 

A  certified  bank  check  is  prima  facie  evidence  of 
payment.  Lineweaver  v.  Slatfle,  2  OenU  &ep.  CIS^ 
64Md.466. 

So  a  check  duly  paid  through  a  bank  is  prima 
facie  evidence  of  payment  of  a  debt.  Baugher  ▼• 
Conn  (Pa.)  8  Cent.  Rep.  166. 

The  friving  of  a  check  when  there  are  funds  to 
meet  it  is  not  ordinarily  regarded  as  payment,  but 
Is  treated  as  the  means  to  procure  the  money.  The 
holder  Is  the  agent  of  the  drawer  t-^  oolleot  the 
money.  Woodbum  v.  Woodbum,  8  Wept.  Rep.  87, 
116  IlL  427;  Brown  v.  Leckle,  48  UL  407;  2  Parsone, 
Cent.  628. 

And  where  a  check  drawn  on  a  bank  where  tbe 
drawer  has  no  funds  or  credit  Is  delivered  in  pay- 


See  also  21  L.  R.  A.  763;  23  L.  R.  A.  611. 
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U.  8.  848  (24  L.  ed.229);  Laelede  Bank  v.  8e/iu^ 
itr,  supra. 

The  certification  by  the  Bank  of  a  check  de- 
liyered  in  payment  of  an  indebtcdnesa  at  the 
request  of  the  holder  operates  as  payment  In 
money. 

2  Daniel,  Ne^j^.  Inst.  8d  ed.  §  1604;  Jerseif 
Oily  First  Nat.  Bank  v.  Leach,  53  N.  Y.  850; 
Buex  Co,  Nat.  Bank  v.  Bank  of  Montreal,  7 
Biss.  193. 

The  drawer  of  a  check,  who  procures  its  cer- 
tification before  deliverios:  it  to  the  payee,  in- 
curs no  liability  as  drawer;  but  the  sole  liability 
in  favor  of  the  holder  of  i  he  check  exists  against 
the  bank  certifying  the  check. 

WilleUv.  P/uBntx  Bank,  2  Duer,  121;  Farm- 
ers db  M.  Bank  y.  Butchers  4b  D,  Bank,  4  Duer, 
219:  Qirard  y.  I'enn  Twp,  Bank,  89  Pa.  92; 
Morse,  Banks  and  Banking  810,  818;  C^m- 
tnereial  Bank  y.  Hvghes,  17  Wend.  94;  Dykers 
y.  Leather  Mfrs.  Bank,  11  Paige,  612;  2  Dan. 
Neg.  Inst.  fciiaOl;  First  Not.  Bank  y.  Leach, 
mipra;  Thomson  y.  Bank  of  British  N,  A. 
82  N.  Y.  1 ;  Freund  y.  Importers  db  T.  Nat. 
Bank,  76  N.  Y.  a52;  Washington  First  Not. 
Bank  v.  Whitman,  94  U.  8.  848  (24  L.  ed.  229). 

Mr,  Ralph  Hill,  for  appellee: 

The  only  effect  of  the  certification  of  the 
check  is  to  ^ye  it  additional  currency,  bv  car- 
rying with  It  the  evidence  that  it  was  drawn 
in  good  faith,  on  funds  to  meet  its  payment,  and 
lending  to  it  the  credit  of  the  Bank,  in  addition 
to  the  credit  of  the  drawer.  Beyond  this,  it 
does  not  differ  from  nn  uncertified  check,  nor 
does  it  m^eauy  difference  whether  the  drawer 
is  actually  charged  on  the  books  of  the  Bank 
or  not  with  the  amount  of  the  check  when  it  is 
certified  as  "good." 

2  Daniel,  Neg.  Inst.  §§  1626,  1627. 

The  drawer  7s  liable  on  the  certified  check, 
the  same  as  he  would  have  been  if  the  check 
had  not  been  certified. 

AndretDS  y.  (Jerman  Nat.  Bank,  9  Heisk. 
211, 24  Am.  Rep.  800;  Biekford  y.  Chicago  First 
Nat.  Bank,42l\\.  288;  Bounds  v.  Smith,  42  111. 
245;  Hromi  y.  UcHe,  43  111.  497;  Mutual  Nat. 
Bank  y.  Rotge,  28  La.  Ann.  ii88. 

Elliott,  t/l,  deliyercd  the  opinion  of  the 
court: 
On  the  80th  day  of  January,  1886,  the  ap- 


pellant was  indebted  to  the  appellee,  and  after 
VZ  o'clock  noon  of  that  day  he  delivered  to  it  a 
certified  check  drawn  by  him  on  Rit dinger's 
Bunk,  in  which  bank  he  then  bad  money  on 
deposit.  The  banks  of  the  City  of  Indianapolis 
had  a  long  established  rule  requiring  all  checka 

g resented  after  12  o'clock  noon  to  be  certified 
y  the  bank  upon  which  they  were  drawn,  and 
It  was  the  well-known  custom  of  such  banks  to 
immediately  charge  the  checks  certified  by 
them  against  the  depositor.  This  was  done  m 
this  instance,  and  the  amount  of  the  check  wat 
set  aside  for  the  purpose  of  paying  it.  Ritzin- 
eer's  Bank  suspended  payment,  and  made  a 
voluntary  assignment  for  the  benefit  of  credit- 
ors prior  to  the  business  hours  of  the  first  day 
after  the  check  was  delivered  to  the  appellee. 
We  agree  with  the  appellant's  counsel  that 
the  drawer  of  a  check  is  released  if  the  holder, 
instead  of  presenting  it  for  payment  himself, 
procures  it  to  be  certified  by  the  bank  upon 
which  it  is  drawn.  If  the  holder  elects  to 
procure  the  certification  of  the  check  it  be- 
comes, in  his  hands,  substantially  a  certtficata 
of  deposit.  By  his  own  act  he  makes  the  bank 
his  aebtor  and  releases  the  ilr^wer  of  the 
check.  The  reason  for  this  rule  is  that  the 
moment  the  check  is  certified  tbi'  funds  cense 
to  be  under  the  control  of  tbe  crigiral  deposi- 
tor, and  pass  under  ihe  con-^^l  fn  'be  y-erson 
who  procures  the  certification  of  *he  check 
drawn  in  his  favor.  Je  sey  Jity  yirst  Nat. 
Bank  y.  Leach,  62  N.  Y.  3i>0;  Thomson  y. 
Bank  of  British  N.  A  83  N.Y.  1;  Qirard  Bank 
y.  Penn  Twp.  Bank,  R9  Pa.  92;  Fmind  ▼.  Xm^ 
porters  d  T.  Nat   Bank.  76  N.  Y.  852. 

It  is  true  that  ^he  bank  by  which  the  obeck 
is  certified  becomes  bound  for  its  paynent,  <ind 
that  it  cannot  defeitt  the  right  of  the  holder 
upon  the  ground  that  the  drawer  has  no  funds 
on  depo<>it.  Espy  v.  Cincinnati  First  Nat, 
Bank,  86  U.  8. 18  Wall.  621  [21  L  ed  961]. 

But  it  is  very  clear  that  'he  aut^j unties  to 
which  we  have  rbferr^ni  do  not  diiectly  ^ile 
this  case,  for  here  the  holder  did  not  procute 
the  certification  of  the  check;  all  that  it  did  was 
to  accept  the  check  in  theordinary  course  of  busi- 
ness. Nor  do  we  ref^rd  thin  cise  as  within  the 
sweep  of  the  reasoning  of  the  courts  in  the  cases 
to  which  reference  has  been  made.  Here  the 
bolder  accepted  the  check  as  it  was  offered. 


ment  of  an  acoount,  ft  Is  not  a  payment.  Fleiff  v. 
fileet,  1  West.  Uep.  25,  48  Ohio  St.  SB;  Weddlgen  v. 
Boston  Elastic  F.  Co.  lUO  Mass.  422. 

Tbe  surrender  and  canoellatlon  of  a  note  upon 
teceipt  of  a  check  fcir  It  is  not  evidence  that  the 
«beck  was  hi  satisfaction  of  tbe  note,  but  Is  condi- 
tional upon  the  paymeut  of  tbe  check.  Henry  ▼• 
Conley,  48  Ark.  2S7. 

If  the  check  given  in  payment  Is  dishonored,  the 
eredltor  may  resort  to  his  orffflnal  claim,  on  the 
ground  that  there  ha<«  boen  a  failure  of  tbe  consid- 
eration on  which  the  check  was  taken.  Comptotr 
D*BBCorapte  de  Paris  v.  Drcslmcb.  78  Gal.  1ft. 

In  an  action  on  an  account  for  iroods  sold  and  de- 
livered, a  plea  of  iiayment  cannot  be  maintained 
•n  the  ground  thnt  a  check  was  given  for  the 
amount,  when  In  fact  there  were  no  funds  to  meet 
It  in  tbe  hands  of  the  drawees.  Fleig  v.  Sieet,  su- 
firo. 

Where  an  executor  holding  a  mortgage  drawing 
10  per  cent  received  from  tbe  mortgagee  his  check 
for  the  amount  due,  and  immediately  handed  back 
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the  check  to  represent  a  new  loun  for  the  sam*)  sum 
at 8  per  cent,  tbe  trunsactlon  was  not  a  payment  of 
tbe  first  mortgage,  where  there  was  no  money  on 
deposit  to  pay  the  check:  and  10  per  cent  iDtereet 
could  be  collected  on  the  debt,  '•yoodbum  y« 
Woodbum,  supra. 

The  presumption  that  a  third  person^s  check  li 
only  a  conditional  piiyment  may  be  rebutted. 
Briggs  V.  Holmes.  10  Cent  Kep.  827,  118  Pa.  283. 

Where  no  notice  of  the  dishonor  of  tbe  check 
was  given  the  defendants  for  over  six  months* 
binding  instructions  should  not  have  been  given  in 
favor  of  the  plain tifif.    Ibid. 

Bank  checks  and  promissory  notes  might  be  con- 
sidered  payment  if  tbe  parties  so  understood  and 
agreed:  and  a  fortiori^  without  such  au  under* 
standing,  agreement  or  direction,  a  promissory 
note  would  not  be  converted  into  an  indebtedneos 
by  account,  by  a  simple  transfer  or  memorandum 
of  such  note  made  on  tbe  books  of  the  oredltoiw 
Uatoher  y.  Gomer«  76  Qsu  tiA^  . 
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and  did  nothing  to  make  the  drawee  its  debtor. 
The  principle  which  gives  force  and  stten^h 
to  the  decisions  referred  to  fails  entirely  where 
there  is  no  act  done  by  the  holder  of  the  check 
save  that  of  receiving  il  in  the  form  in  which  it 
is  presented,  for  the  element  which  susUiins 
those  decisions  is,  that  the  holder,  by  procuring 
the  certification  of  the  check  after  be  becomes 
the  owner,  voluntarily  makes  the  bank  upon 
which  it  is  drawn  his  debtor,  thus  releasing 
the  drawer.  It  is,  in  such  a  case,  the  holder's 
own  act  I  hat  changes  the  relation  and  situation 
of  the  parties. 

Ttie  ceriiflcation  of  a  check  does  not  com- 
pleiely  change  its  character;  on  the  contrary, 
it  changes  it  only  in  one  particuhir,  alihough 
the  chaneie,  it  is  true,  docs  produce  a  difference 
in  the  reintlon  of  tbe  original  parties,  inasmuch 
as  the  drawee  ceases  to  be  the  debtor  of  the 
drawer  for  the  amount  represented  by  the 
check.  But  this  is  the  extent  of  the  change  in 
the  situation  of  the  respective  parties  in  all 
cases  where  the  certification  is  not  procured  by 
the  holder  of  the  check  after  it  passes  into  his 
hands.  It  remains  an  order  for  the  payment 
of  money,  and  the  certification,  when  mode  be- 
fore delivery,  operates  in  favor  of  third  parties 
simply  as  an  assurance  that  it  is  genuine  and 
will  lie  paid.  The  bank  that  certifies  it  be- 
comes botmd,  b^  beyond  this,  nothing  is  added 
to  the  legal  force  or  effect  of  'the  instrument, 
except,  as  we  have  said,  in  cases  where  the 
holder  himself  procures  its  ccrtificntion. 

The  parly  who  accepts  a  certified  check  in 
the  UHual  course  of  business  is  not  bound  to 
take  the  risk  of  the  solvency  of  tbe  bank  upon 
which  it  is  drawn.  He  is  bound  only  to  do 
what  the  law  requires,  and  that  is,  to  promptly 
and  soasonably  present  the  check  for  payment. 
A  party  to  whom  a  debt  is  owing  has  a  right 
to  demand  payment  of  his  claim  in  money,  K>r, 
in  the  absence  of  an  express  agreement,  pay- 
ment can  only  be  made  in  money.  Hancock  y, 
Taden  (Ind.)  6  L.  R.  A.  676. 

In  accepting  a  check  instead  of  money  the 
creditor  dispenses  with  the  necessity  of  pay- 
ment in  the  legal  mode,  and  the  reasonable  im- 
plication is  that  the  check  shall  be  a  payment 
only  in  the  event  that  it  is  honored  on  presenta- 
tion. To  hold  otherwise  would,  as  the  dti- 
preme  Court  of  the  United  States  has  sugurested, 
seriously  interfere  with  commercial  and  finan- 
cial transactions,  and  break  down  an  established 
system.  Boston  M,  Aai.  Bank  v.  Boston  State 
Jiat.  Bank.ll  U.  8. 10  Wall. 648 ( 19  L.  ed.  1019). 

Nor  is  there  any  rule  of  law  which  requires 
it  to  be  so  held;  the  analogies  are,  indeed,  the  ' 
other  way,  for,  as  only  money  is  payment 
where  there  is  no  express  agreement,  there  is 
no  sufiicient  reason  for  inferring  that  an  order 
for  money,  although  accepted,  is  money,  or  has 
the  same  effect  as  money. 

A  bank  upon  which  a  check  is  drawn  is  not 
liable  uf  on  the  check  unless  it  is  certified  as 
good.     Hurrison  v.  Wriyht,  100  Ind.  5-15. 

The  OcTiification  fixes  the  liability  of  the 
bank,  but  it  does  no  more.  It  does  not  change 
the  situation  of  the  party  who  takes  the  check, 
nor  does  it  make  the  clieck  money.  As  it  is 
not  money,  but  is  simply  an  accepted  order  for 
noney,  it  does  not,  of  Its  own  force  and  vigor, 
operate  as  money.  It  cannot  take  the  place  of 
money  without  an  express  agreement  to  that 
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effect,  and  therefore  cannot,  by  its  own  intrin- 
sic force,  operate  as  payment.  To  make  it  a. 
payment  something  must  be  added,  and  that 
something  must  he  an  agreement,  express  or 
implied,  that  it  shall  be  regarded  as  money,  the 
le^l  medium  of  payment. 

The  obvious  purpose  of  certifying  checks  is> 
to  assure  the  persons  to  whom  they  are  offered 
that  they  are  genuine  and  will  be  paid,  and  not. 
that  the  bank  that  certifies  tbem  is  solvent. 
There  is  nothing  in  the  nature  of  the  transao* 
tion  that  sug^ts  in  the  faintest  degree  that 
certification  is  evidence  of  the  solvency  and 
ability  of  the  drawee.  It  is  perfectly  clear  that 
the  certification  of  a  check  means  .((imply  that 
the  bank  upon  which  it  is  drawn  will  honor  it, 
and  there  is  no  reason  for  implying  that  one- 
who  receives  it  in  the  usual  course  of  business 
does  so  upon  the  faith  that  the  certification  im- 
plies that  the  bank  is  both  willing  and  able  ta 
pay  it.  The  certification  is  not  intended  to* 
convey  information  as  to  the  solvency  of  the 
bank;  none  of  the  parties  can  be  regarded  as 
giving  it  that  force,  and  if  not,  then  it  cannot 
be  inferred  that  any  of  them  asreed  that  the 
certification  of  the  check  impressed  it  with  the 
cbaracter  of  money. 

We  suppose  that  no  one  who  accepts  a  certi- 
fied check  gives  a  thought  to  the  question  of 
the  solvency  of  the  bank  npoA  which  it  is 
drawn,  other  than  such  as  he  would  give  if 
there  were  no  certification,  for  it  would  be  un- 
natural and  unreasonable  to  do  so,  inasmuch  as- 
the  certification  is,  in  terms  and  in  implication, 
no  more  than  an  agreement  that  ihe  ^heck  will 
be  paid  on  presentation.  It  neither  represent*, 
nor  torches  the  question  of  the  solvency  of  the 
bank  upon  which  it  is  drawn.  There  is  there- 
fore no  just  reason  for  concluding  that  the  party 
who  takes  a  certified  check  in  the  ordinary^ 
course  of  business  &<«umes  the  nsk  of  the  solv* 
ency  of  the  bank  chosen  by  the  drawer  of  the 
check  as  his  place  of  deposit.  The  fair  and 
reasonable  implication  is  that  the  party  who 
selects  for  himself  the  bank  which  he  will  trust 
with  his  money  assumes  the  nsk  of  its  solvency. 

The  certification  of  a  check  is  not  intended 
to  convey  to  the  person  to  whom  it  is  offered 
an  assurance  tliat  tbe  bank  upon  which  it  i» 
drawn  is  solvent,  for  there  is  nothing  in  tbe  nat- 
ure of  the  transaction  nor  in  the  form  of  the 
contract  which  authorizes  the  inference  that 
any  of  the  parties  expected  or  intended  that  it 
should  have  that  effect.  It  cannot,  therefore, 
be  implied  that  the  acceptance  of  tbe  check  by* 
the  creditor,  ijtso  facto^  released  the  drawer, 
and  imposed  upon  the  creditor  the  risk  of  the 
solvency  of  tbe  bank  hy  which  the  check  waft- 
certified. 

It  is,  and  long  has  been,  settled  law  that  an- 
ordinary  check  docs  not  constitute  payment 
This  doctrine  is  so  well  settled  that  it  Is  unnec- 
essary to  refer  to  the  authorities.  Accepting, 
as  we  must,  this  rule  as  obligatory,  we  cannot 
conclude  that  a  certified  check  constitutes  pay- 
ment unless  we  assume  that  the  oertiflcatioa 
makes  it  the  equivalent  of  money  as  a  medium, 
of  payment.  But  neilher  in  principle  nor  aii> 
thority  is  there  to  be  found  warrant  for  thi»< 
assumption,  for,  as  we  have  seen,  the  nature  of 
a  cheek  is  not  clianeed  by  certification,  except 
in  the  one  particular  already  indicated.  Afr 
there  is  no  other  change,  it  is  logically  impos- 
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MAe  that  the  effect  of  that  change  can  make 
the  check  the  equivalent  of  money. 

From  whatever  point  of  view  the  question  is 
•examined,  it  appears  clear  that  there  is  no  re- 
lease of  the  drawer  of  the  check  unless  ihere  is 
either  an  express  or  an  implied  agreement  to 
that  effect. 

There  is  scant  authority  upon  the  direct  ques- 
tion. The  reason  for  this  barrenness  is  that  the 
use  of  certified  checks  is  of  modern  origin. 
But,  scarce  as  the  authorities  are,  our  conclu- 
sion that  a  certified  check  does  not  of  its  own 
force  and  vigor  operate  as  a  payment  is  not 
without  support  from  the  decidea  cases. 

In  Biekford  v.  Chicago  Fir%i  Nat.  Bank,  42 
m.  238,  it  was  expressl^  decided  that  a  certified 
check  does  not  constitute  payment.  To  the 
aame  effect  are  the  decisions  in  HoundB  v.Smithf 
42  IlL  245;  Bfwtm  v.  Leekie,  48  III.  497;  MutucU 
Hat.  Bank  v.  Rotge,  28  La.  Ann.  988;  Andrewi 
T.  Oerman  AaL  Bank,  9  Heibk.  211,  24  Am. 
Rep.  800. 

The  question  received  consideration  in  the 


recent  case  of  Larten  v.  Breene,  12  Colo.  480, 
and  it  was  held  that  a  certified  check  was  not 
a  payment.  This  general  doctrine  is  usserted 
by  Mr.  Tiedeman,  who  says:  "And  the  same 
rule  applies,  although  the  check  had  been  cer- 
tified before  its  delivery  to  the  payee  or  holder, 
the  certification  only  having  the  ellcrt,  in  that 
esse,  of  increasing  its  currency  by  adding  the 
liability  of  the  bank  to  that  of  the  drawer. 
Tiedeman,  Com.  Paper,  §  456. 

There  was  no  substitution  of  one  debtor  for 
another  in  this  instance,  and  the  conienlion  of 
appellant's  counsel  that  there  was  a  novation 
cannot  prevail.  The  delivery  of  the  check  was 
simply  a  conditional  payment.  The  release  of 
the  original  debtor  was  dependent  upon  the 
condition  that  the  check  should  be  honored  on 
presentation.  lie  stilt  remained  the  debtor, 
for  he  was  bound  for  the  debt  as  long  as  the 
check  remained  unpaid.  Vuloer  ▼•  Marki, 
post,  p.  489. 
I     Judgment  qfflrmed. 
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EXCHANGE  BANK  of  Dallas 

V. 

W.  W.  TUTTLE,  Impleaded,  etc.  Appt. 

1.  TIm  praviaion  In  a  promlesory  note 
Ibr  arttomey's  fees  of  a  fixed  and  definite 
amount  in  oise  tlie  note  is  coUeoted  by  suit  is  not 
ooDtrary  to  public  policy  and  therefore  void,  al- 
thouffh  courts  miirht  Interfere  to  prevent  op- 
presBiOD  or  ooUuston. 

IB.  Where  the  amomii  of  attorney's  ttoea 
ealled  for  by  a  promissory  note  is  fixed  by  the 
contract,  it  wUl  be  presumed  to  be  the  reasonable 
value  of  the  servioos  rendered,  unless  the  con- 
trary appears. 

(January  Si,  1890.) 

APPEAL  by  defendant  Tuttle  from  a  judg- 
ment of  the  District  Court  for  Socorro 
-County,  in  favor  of  plaintiff,  in  an  action  upon 
■a  promissory  note  which  contained  a  provision 
for  attorney's  fees.    Affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  Neill  B.  Field*  for  appellant: 

There  was  no  evidence  offered  to  sustain  the 
plaintiff's  claim  except  the  note  sued  on.  Tliis 
•evidence  was  insufficient  to  support  a  Judg- 
ment for  attorney's  fee. 

(Mrtc^  V.  J^in,  83  U.  8.  16  WalL  281 
(31  L.  ed.  45);  Day  v.  Woodtoorth,  64  U.  8.  18 
How.  871  (14  L.  ed.  184). 


It  is  against  public  policy  to  allow  the  recoT- 
ery  of  atiorney's  fees  on  c  <ntracls  of  ihis  char- 
acter in  any  case;  but  if  they  aie  to  be  allowed 
at  all.  they  can  be  allowed  only  upon  evldeuoe 
of  the  value  of  the  attorney's  services. 

1  Daniel,  Neg.  Inst.  g§  32,63  A;  Oaar  v.  Lou^ 
isville  BAg.  Co.  11  Bush,  1^3;  Merchants  Nat. 
Bank  v.  Sevier,  14  Fed.  Rep.  662  and  notes; 
Buliock  ▼.  Taylor,  89  Mich.  138;  Atyer  v.  Hart, 
40  Mich.  617. 

A/r.  Isaac  S.  TilTany,  for  appellee: 

The  stipulation  is  not  against  public  policy. 

1  Story,  Eq.  Jur.  g  259. 

In  the  cases  where  tho  doctrine  of  public 
policy  has  been  applied  the  aid  of  the  law  is 
not  withdrawn  from  any  consideration  of  the 
rights  or  equities  of  the  parties  as  between 
themselves,  but  solely  to  prevent  an  infringe- 
ment of  the  public  law  or  policy  of  the  State. 

tiedgwick  v.  Stanton,  14  N.  Y.  389. 

The  following  authorities  sustain  the  valid- 
ity of  stipulations  in  notes  providing  for  the 
payment  of  attorney's  fees: 

First  Nat.  Bank  v.  Breese,  89  Iowa,  640; 
Qamer  v.  Fontious,  66  Ind.  191;  Miner  r, 
Paris  Rxch,  Bank,  58  Tex.  659;  Seaton  v.  Seo- 
Pin,  18  Kan.  435;  Overton  v.  Matthews,  85  Ark. 
147;  Parham  v.  PuUiam,  6  Cold.  497;  Imler 
V.  Imler,  94  Pa,  872;  Clairson  v,  Munson,  65 
III.  895;  Peyser  V.  Cole,  11  Or.  80;  Fanners  NaL 
Bank  V.  Basmussen,  1  Dak.  67;  Schlesinger  v. 
Arline,  81  Fed.  Rep.  649;  Bank  of  British 


NOTB.— Pttrnifssoiy  note;  stipuiaUon  forattamey^s 

fee. 

A  stlpuiation  In  a  note  for  10  per  cent  attomey^s 
feea,  In  addition  to  interest,  ta  void.  Wright  v. 
Traver  (Mich.)  8  L^  R.  A.  6a 

But  a  stipulation  In  a  promissory  note  for  pay- 
oient.  In  addition  to  Interest,  of  costs  of  ooiieo- 
tion.  Including  attorney's  commissions,  on  failure 
to  pay  at  maturity,  is  valid,  although  rendering 
the  note  non-negoUable.  Bowie  v.  Uail,  1 L.  R.  A. 
fMfi.WMd.48& 
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So  a  oon  tract  in  a  note  for  the  payment  of  at- 
torney's fees,  if  the  note  is  placed  In  the  hands  of 
an  attorney  for  collection,  ta  valid.  lUirton  v« 
Farmers  &  M.  Nat  Bank,  11  West  Hep.  SHB,  122  lit 
853;  Holmes  v.  Demis,  14  West  Rep.  883,  I2i  111.  458, 

A  provision.  In  a  promissory  note,  for  a  stipulated 
attorney's  fee  of  10  per  cent  upon  the  amount 
found  due  Is  unreasonable,  and  of  no  legal  effect, 
and  cannot  be  enforced.  The  court  in  such  case, 
will  not  modify  the  amount,  and  enforce  It  as  modi- 
fled,  except  so  far  as  offered  and  admitted  by  (he 
defendant    Kimball  v.  Moir,  15  On  4SS!. 


See  also  14  L.  H.  A.  188,  588;   17    L.  R.  A.  595:   18  L.  R.  A.  428;  29  L.  R. 
A    616;  33  L.  R.  A.  767;  37  L.  R.  A.  86. 
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Iforth  America  ▼.  EUi;  2  Fed.  Rep.  44;  AdavM 
▼.  Addington,  16  Fed.  Rf'p.  89;  TTtiAm  ^S^im'ti^ 
ifa«^  6%?.  V.  Moreno,  7  Fed.  Rep.  806:  Howen- 
wUin  y.  Aim«,  6  Dill.  482,  9  Gent.  L.  J.  48; 
Randolph,  Com.  Paper,  ^  205;  1  Danie],  Neg. 
Inst.  §  62,  p.  72;  timith  y.  Silvers,  82  Ind. 
821. 

McFle*  J.f  dellyered  the  opinion  of  the 
court: 

This  suit  was  brought  in  the  District  Court 
for  8ooorro  County  upon  the  following  prom- 
issory note: 

98,500. 

Dallas,  Texas,  October  23, 1885. 
On  December  1,  "85,  after  date,  without 
grace,  we  or  either  of  us  promise  to  pay  to  the 
order  of  Ezclianee  Bank,  Dallas,  thirty-flye 
hundred  dollars,  for  yalue  receiyed,  at  the  Ex- 
change Bank  of  Dallas,  with  interest  from  ma- 
turity at  the  rate  of  tweWe  per  cent  per  an- 
num, with  ten  per  cent  for  attorney's  fees  in 
case  this  note  is  placed  in  the  hands  of  an  at- 
torney for  collection,  or  collected  by  suit. 

L.  B.  Collins, 
C.  £.  Odem, 
W.  W.  TutUe. 

The  declaration.  In  addition  to  the  usual  de- 
maod  for  debt,  interest  and  costs,  asked  Judg- 
ment for  attorney's  fees,  as  provided  by  the 
terms  of  Uie  note.  Collins  and  Odem  were 
not  seryod  with  process,  but  W.  W.  Tuttle  en- 
tered his  appearance,  and  filed  one  plea,  that 
of  von  auumpnt.  The  defendant,  Tuttle, 
waived  a  Jurv,  also  written  finding  of  facts, 
and  conscnied  to  trial  bv  the  court,  which  was 
had,  and  the  following  fudgment  was  rendered 
by  the  court  at  the  rfovember  Term,  A.  D. 
1888:  "At  this  day,  this  cause  having  been 
heretofore  submittea  to  the  court,  and  the  court 
being  now  sufiicieotly  advised,  doth  find  the 
issues  for  the  plain tiii,  and  assess  its  damages 
acaiust  defendant,  Tuttle,  at  the  sum  of  four 
thousand  seven  hundred  thirty  and  00-100  dol- 
lars, and  also  the  sum  of  three  hundred  and 
fifty  dollars  as  attorney's  fees;  wherefore  it  is 
ordered  and  adjudged  that  plaintiff  recover  of 
defendant  W.  W.  Tuttle  the  sum  of  four  thou- 
sand seyen  hundred  thirty  and  00 100  dollars 
damages,  with  12  per  cent  interest  from  this 
day  until  paid,  and  also  the  sum  of  three  hun- 
dred and  fifty  dollars  as  attorney's  fees,  to- 
gether with  its  costs  in  this  behalf  laid  out  and 
expended,  to  be  taxed  herein,  and  that  execu- 
tion issue  therefor." 

To  reverse  this  judgment,  the  case  is  brought 
to  this  court  by  appeal. 

Appellant  seeks  a  reversal  solely  upon  the 
ground  that  the  court  gave  Judgment  for  at- 
torney's fees,  and  assigns  the  following  errors: 
(1)  that  thedistiict  court  erred  in  its  finding 
that  the  appellant  was  lihble  for  attorney's  fees 
on  the  contract  sued  on;  (2)  that  the  disrict 
court  eried  in  giving  Judgment  against  the  ap- 
pellant for  $350  attorney's  fees,  when  there 
was  no  evidence  of  the  value  of  the  attorney's 
fees  before  the  court;  (8)  that  the  Judgment 
cf  the  district  court  against  this  appellant  is 
wholly  without  evidence  to  support  it. 

The  note  was  the  only  evidence  offered  by 
the  plaintiff,  and,  although  the  entire  cause  of 
action  was  put  in  issue  by  defendant's  plea, 
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no  eyidence  was  offered  in  support  of  the  plea. 
The  introduction  of  the  note  in  evidence  waa 
sufficient  to  warrant  a  Judgment  for  plaintiff 
for  the  amount  of  the  note,  interest  and  costs. 
We  are  now  called  upon  to  say  whether  or  not 
the  court  erred  in  allowing  attorney's  fees  a» 
specified  in  the  note. 

Let  us  consider  the  first  assignment  of  etror: 
"That  the  district  court  eru'd  in  its  finding 
that  the  appellant  was  liable  for  attorney's 
fees  on  the  contract  sued  on."  This  question 
of  the  allowance  or  disallowance  of  attorney'* 
fees  provided  for  in  promissory  notes  and  writ- 
ten contracts  has  been  before  the  courts  for 
mUny  years  in  this  country,  and  many  learned 
opinions  of  able  Judses  and  r<otirts  haye  been 
rendered  on  both  sides  of  the  Question.  An 
examination  of  the  authoiities  ^/ru\  show,  bow- 
eyer,  that  the  fruiU^ul  cause  of  this  contrariety 
of  opinion  is  due  mainly  to  the  varied  forma 
in  which  the  question  is  presented  to  the 
courts.  One  instrument  sued  on  differs  in  its 
proyision,  upon  that  subject,  from  hhal  of 
another.  Therefore  the  phraseology  of  a  de- 
cision, apparently  appliciible,  may  be,  and 
often  is,  found  to  be  inapplicable  when  ex- 
amined in  the  light  of  the  facts  before  the 
court 

Take  the  case  of  OelrichM  y.  Spain,  82  U.  8. 
16  Wall.  281  [21  L.  ed.  46],  cited  by  appellant 
The  case  is  sometimes  cited  as  showfng  that 
the  Supreme  Court  of  the  United  States  is  op- 
posed to  the  allowance  of  attorney's  fees  in  any 
case,  whether  provided  for  in  the  instrument 
or  not;  but  an  examination  of  that  case  Bhows 
that  it  was  a  suit  on  an  injunction  bond,  with 
no  provision  in  the  instrument  for  attomey'a 
fees,  and  the  question  in  that  case  was  whether 
attorney's  fees  should  be  allowed  as  pnrt  of 
plaintiff's  damages,  which  is  a  yery  different 
proposition. 

The  case  of  BuUoek  y.  Taylor,  89  Mich.  187,. 
cited  by  appellant,  is  not  in  point  in  this  caae. 
The  notes  in  that  case  proviaed  tbat  "the  un- 
dersigned agree  to  pay  $15  attorney's  fee,  oyer 
and  above  all  taxable  costs,"  each,  on  six  smalt 
notes,  two  of  them  for  $41.50  each.  The  sure- 
ty did  not  sign  the  notes,  but  signed  a  bond  aa 
surety  for  the  makers.  ,  The  court  says,  among, 
other  thinfrs:  "The  surety  insists  th«it  such 
notes  are  not  within  the  terms  of  his  under- 
taking.  ...  (2)  Because  they  provide  for  the 
payment  of  an  attorney's  fee.  to  which  he  baa 
neyer  consented."  Again  the  court  says:  "In 
this  State,  the  attomev^s  fees  which  the  success- 
ful party  is  permitted,  to  recover  in  courts  of 
record  are  prescribed  by  statute  or  by  rule  of 
court.  In  justices'  courts,  none  are  giyen  ex- 
cept in  a  few  special  cases.  The  policy  of  our 
law  is  to  limit  such  recovery  to  a  ver^  moderate 
sum  in  eyery  case  where  it  is  permuted  at  all; 
.  .  .  and  it  la  a  queBtion  of  very  grave  import- 
ance whether  the  policy  which  thus  limits  at- 
torney's fees,  and  also  hmits  the  rates  of  inter- 
est, can  be  set  aside  by  provisions  like  that  un- 
der review." 

It  is  yery  apparent  that  this  case  was  decided 
mainly  upon  the  ground  that  such  fees  as  were 
contracted  were  prohibited  by  the  statute  law 
or  rules  of  court  of  Michigan;  the  contract^ 
therefore,  was  in  violation  of  law,  and  the 
court  would  not  enforce  it  In  this  TerritarT- 
we  haye  no  statute  upon  the  subject 
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In  8i&Mman  t.  l^fle,  86  Ind.  104,  the  note 

gfovided  for  attoraey's  fees  Id  case  suit  was 
lougbt,  and  it  was  sustained,  the  court  saying; 
**0n  the  maturity  of  the  note,  the  maker  knew 

grecisely  what  he  was  bound  to  pay,  and  the 
older  what  he  was  entitled  to  demand.  .  .  . 
The  stipulation  for  the  payment  of  attorney's 
fees  could  have  no  force,  except  upon  a  viola- 
tion of  bis  contract  by  the.  defendant,"  etc. 

In  Cliurehman  v.  Martin,  54  Ind.  888,  the 
court  held  void  a  note  providing  for  "  10  per 
cent  attorney's  fees,  if  suit  be  instituted." 

It  might  be  said,  without  examination,  that 
these  two  decisions  are  contradictory;  but  they 
are  not  so,  for  the  reason  that  between  the  two 
decisions  a  statute  had  been  passed  in  that  State, 
as  follows:  "That  any  ana  all  agreements  to 
pay  attorney's  fees,  depending  upon  any  condi- 
tion therein  set  forth,  and  made  part"  of  any 
bill  of  exchange,  acceptance,  draft,  promissory 
notes  or  other  written  evidence  of  inaebtedness^ 
are  hereby  declared  illegal  and  void."  Act 
If  arch  10,  1875. 

The  provision  was  held  to  be  void  under  the 
Statute,  because  upon  "condition,"  and  not  be- 
cause it  was  against  public  policy. 

It  may  be  admitted,  however,  that  some  of 
our  ablest  courts  hold  opposite  views  on  some 
of  the  points  arising  out  of  this  question.  Our 
ewn  federal  courts  are  somewhat  divided  in 
opinion,  Judgei  Deadv,  Pardee  and  Speer  sus- 
tuning  the  validity  of  contracts  for  attorney's 
fees,  while  i/tidj^  Caldwell  and  McGreary  take 
the  opposite  view.  The  earlv  cases  upon  this 
subject  were  disposed  to  hold  against  the  valid- 
ity and  also  negotiability  of  such  contracts,  a 
leading  case  being  that  of  Wood$  v.  A'arth,  84 
Pa.  407,  placing  it  upon  the  ground  of  uncer- 
tainty; but  in  later  decisions  a  difiPerent  view  is 
taken,  and  there  is  now  a  large  preponderance 
of  decisions  that  where  the  amount  provided 
for  in  a  promissory  note,  at  maturitv,  is  fixed 
and  certain,  it  is  negotiable.  Applying  that 
test  to  the  note  sued  on  in  this  case,  we  are  of 
the  opinion  that  It  is  negotiable.  The  weight 
of  authority  is  to  the  effect,  also,  that  where  a 
promissory  note  provides  for  a  fixed  and  rea- 
sonable amoimt  ror  attorney's  fees,  if  the  note 
is  collected  by  suit,  it  is  vand,  and  will  be  sus- 
tained by  the  courts.  Illinois,  Iowa,  Louisiana, 
Kansas,  Kentucky,  Indiana,  Arkansas,  Texas, 
Colorado,  California  and  the  federal  courts  in 
Oregon,  Kansas  and  Oeorgia,  sustain  the  va- 
lidity of  such  notes.  Pennsylvania,  Minnesota, 
Wisconsin,  Missouri  and  the  federal  court  in 
Arkansas  are  not  disposed  to  enforce  such  pro- 
visiona 

This  case  is  hrought  within  very  limited 
bounds  by  the  record.  We  are  not  called  upon 
to  construe  the  clause  of  the  note  sued  on,  which 
provides  for  "10  per  cent  attorney's  fees  in  case 
this  note  is  placed  in  hands  of  an  attorney  for 
collection."  oecause  it  Is  not  properly  raised. 
The  provision  lust  quoted  is  certainly  a  qiies- 
tionaole  one.  It  is  susceptible  of  being  used  in 
a  very  oppressive  and  collusive  manner.  There- 
fore, if  this  record  showed  that  the  defendant, 
TutUe,  paid,  or  tendered  payment,  of  the  debt 
and  interest  at  maturity,  or  before  suit  was 
brought,  and  the  pavment  tendered  was  re- 
fused for  the  reason  that  the  note  was  placed  in 
the  hands  of  an  attorney,  who  demanded  10  per 
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cent  more  for  attorney's  fees,  a  very  different 
case  would  be  presented;  but  in  this  case  there 
was  neither  payment  nor  tender  of  any  part  of 
the  note,  so  far  as  the  record  discloses.  On  the 
contrary,  suit  was  actually  brought  for  the  col- 
lection of  the  note,  and  the  defendant,  by 
pleading  ntm  asiumjmt,  denied  the  entire  in- 
debtedness, in  law,  and  put  the  plaintiff  upon 
proof  of  the  entire  amount;  and  while  tbe  Judg- 
ment, except  as  to  the  amount  of  attorney  s 
fees,  is  in  fact  admitted,  still  the  entire  amount 
is  suspended,  and  tbe  plaintiff  is  deprived  of 
the  benefit  of  Judgment  for  the  debt  and  inter- 
est. If  to  declare  the  clause  as  to  attorney's 
fees  invalid  would  void  the  entire  note,  there 
would  be  some  Justification  for  the  practice; 
but  it  will  not  be  contended  that  such  would 
be  tbe  effect,  and  hence  this  court  cannot,  by 
reversing  the  Judgment  of  the  court  below,  ap- 
prove a  practice  which  practically  deprive* 
tbe  plaintiff  of  his  legal  rights,  when,  by  pay- 
ment or  tender  of  amount  due  and  admitted, 
such  results  would  be  avoided  without  depriv- 
ing the  defendant  of  any  legal  riirht  To  re- 
verse this  case,  the  court  must  declare  that  i^ 
provision  in  a  promissory  note  for  attorney'* 
fees  of  a  fixed  and  definite  amount,  in  case  the 
note  is  "collected  by  suit,"  is  contrary  to  pub- 
lic policy,  and  therefore  void.  This  wecunnot 
do,  as  we  are  satisfied  that  the  weight  of  au- 
thority sustains  the  validity  of  such  a  provision 
in  a  promissory  note  by  contract  of  tbe  parties. 
We  are  aware  of  the  force  of  the  argument 
"that  to  sustain  such  contracts,  been  use  they 
are  the  contracts  of  the  parties,  would  admit  of 
oppression  of  the  debtor  by  tbe  grasping  cred- 
itor," but  we  cannot  presume  that  surh  will  be 
the  result;  and  besides  it  does  not  follow,  and 
this  court  does  not  bold,  that  tbe  courts  will 
not  interfere  to  prevent  oppression  and  collu- 
sion, where  the  facts  are  brouaht  before  the 
court  in  the  proper  manner.  The  courts  have 
held  void  many  of  the  provisions  for  attorney'* 
fees  in  notes  and  contracts,  where  they  are  un- 
certain, excessive,  or  oppressive.  Even  where 
a  fixed  simi  has  been  agreed  upon  bv  the  par- 
ties, the  courts  have  interfered  to  afford  relief, 
where  the  amount  was  clearly  exorbitant  or 
oppressive,  and  the  facts  were  shown  to  the 
court  In  this  case,  services  of  the  attorney 
were  rendered.  It  is  not  shown  that  the 
amount  contracted  for  was  excessive,  nor  that 
the  contract  was  not  a  voluntary  one,  with  a 
full  knowledee  of  all  the  facts.  The  note  wa* 
sufficient  evidence  to  warrant  the  court  in  giv- 
ing Judgment  for  attorney's  fees,  and  in  doing 
so  there  was  no  error. 

The  second  assignment  of  error  is,  in  sub- 
stance, that  the  court  aUowed  attorney's  fees 
without  requiring  proof  of  their  value.  If  the 
note  sued  on  provided  for  a  "reasonable  attor- 
ney fee,"  the  amount  not  being  fixed,  such 
proof  should  be  required;  but  in  this  case  the 
amount  has  been  fixed  by  the  contract,  and  we 
must  presume  that  the  amount  fixed  was  the 
reasonable  value  of  the  services  rendered,  until 
the  contrary  appears.  The  amount  being  fi  xed, 
and  value  reasonable,  the  court  below  commit- 
ted no  error  in  giving  Judgment  for  the  amount 
provided  for  in  the  note. 

The  third  assignment  of  error  is  not  well* 
taken.    There  was  sufilcient  evidence  to  war- 
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rant  the  oonrt  below  hi  gfTlnj^  Judgment  for 
Attorney  8  fees  upon  the  noie;  in  fact,  the  note 
was  file  bcai  evidence  of  the  fact,  and  proved 
itselt 


FlE»., 


Finding  no  error  in  the  record,  ths  Jvdffmeni 
qf  the  court  below  is  affirmed,  mth  coftt$, 

Long^,  Ch.  J,,  and  Lee  and  Wbiteauu^ 
JJ,,  concur. 


MINNESOTA  SUPREME  COURT. 


Jennie  E.  EVANS,  Appt.^ 
e. 

James  O.  EVANS,  Besp^- 

( — lCion« ) 

^A  decree  »  mensa  et  thorot  entered  anaer 
the  provisions  of  I  ao  et  seq.,  chap.  4H,  Oen.  8tat. 
1878,  and  reinainlnff  la  foroe,  does  not  bar  ao  ao- 
tlon  for  a  dlvoroea  ofncWo  matrimonii^  upon  any 
of  the  grounds  speolfled  by  statute. 

(February  IS,  1890.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Ramsay  County 
•denying  ber  application  for  an  absolute  divorce 
from  defendant.     Reversed. 

The  case  sufficienily  appears  in  the  opinion. 

Mr,  F.  H.  Ewing^«  for  appellant: 

Since  the  passage  of  the  Act  of  1867  (20  and 
"SI  VicL  chap.  85),  making  adultery  on  the 
part  of  the  wife,  and  adultery  coupled  with  de- 
sertion on  the  part  of  the  husband,  causes  for 
•divorce  a  vinculo,  it  has  been  held  in  England 
that  after  a  decree  a  menea  et  Uwro  a  divorce  a 
^neulo  may  be  granted  for  the  statutory  cause 
of  adultery  occurring  after  the  granting  of  a 
divorce  a  mensa  et  tkoro. 

Bland  v.  Bland,  L.  R  1  Prob.  &  Div.  287; 
Bitdiie  v.  Biichie,  4  Macq.  H.  L.  Cas.  163. 

No  appearance  for  respondent. 

Collins,  /.,  delivered  the  opinion  of  the 
•court: 

But  one  question  is  presented  upon  this  ap- 
peal, and  that  is,  Does  a  decree  of  separation 
from  bed  and  board,  forever,  made  by  virtue 
of  the  provision*)  of  g  30  etseq,,  chap.  02,  Gen. 
Stat.  \6l^,  and  si  ill  m  force,  bar  an  action  for 
a  divorce  a  vinculo  mntrimonii,  upon  the  stat- 
utory ground  of  habitual  drunlLeoness  (»ubd. 
■6,  ^  6,  chap.  62,  supra),  the  cause  of  action 
having  arisen  subsequent  to  the  date  of  the  de- 
oree  a  mensa  et  tkoro.  The  court  below  found 
as  a  fact  that  the  defendant  had  been  guilty  of 
habitual  drunkenness  for  the  space  of  one  year 
immediately  preceding  the  filing  of  the  com- 
plaint in  the  case  at  bar,  but  refused  the  relief 
demanded  in  the  complaint  because  of  the  ex- 
istence of  the  decree  before  mentioned  from 
bed  and  board,  and  which  had  been  obtained 
by  plaintiff  some  four  years  prior  to  the  exhibi- 
Hon  of  her  complaint  herein. 

Prior  to  the  p&ssage  in  1876  of  the  Act  Au- 
thorizing Limited  Divorces,  so  call od,  the  only 
form  of  divorce  proceeding  provided  by  stat- 
ute was  one  from  the  bonds,  and  by  which  both 
parties,  without  regard  to  cause  or  guilt,  were 
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equally  and  absolutely  liberated  ft-om  the  obli- 
gations of  the  mamage  i.-ontracL  Such  di- 
vorces were  to  be  granted  upon  proof  of  the 
existence  of  either  of  six  distinct  and  specifi- 
cally mentioned  grounds,  one  of  which  is  that 
specified  in  the  complaint  herein.  The  Stat- 
ute in  question  places  these  separately  stated 
causes  of  action  upf>n  a  common  level;  it  makes 
no  attempt  to  distinguish  or  discriminate  be- 
tween them;  and,  if  either  lie  established  bj 
proper  evidence,  an  unconditional  decree  must 
follow.  Gkxxl  morals  might  suggest  that  thia 
is  unjust,  but  we  take  the  law  as  we  find  it. 

The  Statute  under  which  the  plaintiff  ob- 
tained a  decree  a  mensa  et  Vwro  was  not  intended 
to  abrid^  the  Statute  upon  the  subject  of  ab- 
solute divorce,  nor  to  restrict  its  operation. 
To  the  female  only  is  granted  the  right  of  com- 
plaint, and  she  alone  can  procure  the  decree. 
The  corresponding  privilege  is  not  eiven  an 
agi^rieved  husband.  The  marriage  relation  is 
meiely  suspended  as  to  certain  marital  rights 
and  relations,  not  annulled,  and,  save  as  thej 
may  be  regulated  by  the  terms  of  the  decree, 
property  interests  remain  undisturbed.  In  case 
of  the  death  of  either  party,  the  survivor  be- 
comes a  widow  or  widower,  as  the  case  may 
be.  Dean  v.  Ricftmond,  5  Pick.  461;  Uokamp 
v.  Hagaman,  86  Md.  611. 

And  when  a  decree  has  b^en  duly  announced 
the  court  is  powerless  to  revoke  It,  except  up- 
on the  Joint  application  of  the  persons  inter- 
ested and  in  case  of  reconciliation.  To  hold 
that  a  divorce  from  the  bonds  cannot  be  ad- 
Judged  so  long  as  a  decree  of  separation  is  ia 
force,  would  lead  to  the  most  surprising  re- 
sults. It  would  confer  upon  the  wife  the 
power  to  obtain  a  perpetual  decree  a  mensa  et 
tfurro  from  an  offending  husband,  and  there- 
after to  openly  ffive  cause  for  a  divorce  a  vin- 
eulo,  while  the  husband,  no  matter  how  irre- 
proachable his  behavior  and  character  mi^ht 
have  become  in  the  mean  time,  remains  with- 
out remedy  or  relief.  Such  a  rule  would 
compel  an  unfortunate  wife  to  ask  for  an  ab- 
solute divorce  in  the  first  instance,  if  she  re- 
garded a  reconciliation  as  doubtful,  or  that, 
possibly,  she  might  want,  at  some  time,  to  be 
wholly  freed  from  her  marriasre  vows,  Instead 
of  simply  seeking  temporary  relief  and  separa- 
tion, in  the  hope,  perhaps,  of  such  conduct  in 
the  future  as  would  warrant  a  revocation  of 
the  decree. 

The  Act  of  1876  does  not  expressly  provide 
that  a  decree  under  it  is  in  lieu  of  all  other  re- 
lief, and  it  is  manifest  that  such  was  not  the 
intention  of  the  le^lators. 

T7i4  judgment  u  rcf^ersed,  and  the  ease  r^ 
manded,  with  instructions  that  Judgment  be 
entered  as  demanded  in  the  oompUint. 
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*1.  The  notioe  fl^v«B  bjr  the  boai*d  of 
equalisatton*  or  oouoty  court  sittioff  as  such 
board,  to  a  taxpayer,  of  a  proposed  increase  of 
his  assessment,  need  not  specify  the  property  to 
be  added  thereto. 

2.  It  is  not  necessary  9  ^  nere  a  taxpayer 
appears  before  a  board  of  equalization  in 
pursuance  of  a  notice  to  shomr  cause  why  correc- 
tions should  not  be  made  in  his  assessment,  and 
flies  an  answer  In  response  to  such  notice,  that  a 
reply  to  such  answer  be  filed. 

Z*  In  proceeding  before  a  board  of 
equalisation  to  make  corrections  of  the  as- 
sessment of  the  property  of  a  taxpayer,  the  rules 
of  practice  in  civil  actions  or  suits  do  not  apply. 

Am   The    appellant,    a  resident  of  the 


by  counsel  in  said  court,  and  f  lod  another  mo- 
tion to  dismiss  the  proceciiiu^  od  the  ground 
that  the  court  bad  no  jurisdiction  in  ihe  prem- 
ises, for  the  same  reason  assigned  in  the  tormcr 
motion.  The  county  court  overruU'd  liie  mo- 
tion, and  the  appellnnt  then  filed  an  answer 
Betting  forth  what  he  claimed  to  be  all  his  tax- 
able properly.  No  reply  was  filed  to  tlie  an- 
swer, and  thereupon  the  appellant  tiled  a  mo- 
tion for  judgment  in  the  proceedings,  ihul  they 
be  dismissed,  which  motion  the  county  court 
denied.  The  matter  was  then  beard  on  testi- 
mony and  proofs,  and  said  court  fouud  the 
following  facts;  "First.  That  previous  to  his 
assessment  for  the  year  18^  said  taxpayer  had 
sent  to  Washington  Territory  money,  to  the 
amount  of  $4,500,  to  be  loaned  out  in  said 
Tei-ritory  by  bis  agents  there,  and  which  said 
money  was  so  loaned,  before  said  assessment, 
on  mortgage  securities  on  land,  and  that  the 
notes  therefor  were  held  in  said  Territory,  and 


County  of  Yamhillt  Or*,  sent  a  sum  of,  never  bad  been  in  this  State.  Second.  That 
money  to  Washington  Territory,  to  be  said  notes  are  taxable  in  this  State  and  County, 
loaned  out  throujrh  agents  there,  which  said '  where  said  taxpayer  resides."  Whereupon 
a«ents  loaned  acoordin«ly,  and  took  notes  upon  |  said  court  decided  as  follows:  "It  is  therefore 
such  loans,  secured  by  mortgages  on  real  prop-  :  ordered  and  adjudged  that  the  assessment  of 
erty  in  the  Territory,  retaining  the  notes  and  gaid  taxpayer  be,  and  the  same  is  hereby,  raised 
mor^ages  there,  and  which  had  never  been  in  ^nd  increaW  the  sum  of  $4,500." 
this  State.  Held,  that  the  board  of  equalization  mu  j^  s.  ,  review  wis  issued  out  of  th« 
of  said  county  had  no  authority,  under  the  stat-  ^JJ^^.  saia  writ  01  review  was  is.suea  out  or  tne 
utes  of  this  State,  to  Include  the  said  money,  notes  afjd  circuit  court  to  review  the  said  decision. 
or  mortgages  in  the  assessment  of  appellant»8 1  \}^^  said  last-Doentioned  court,  after  hearing 
property  for  the  purpose  of  taxation.  ^"^  case,  decided  that  the  grounds  of  error  as- 

signed in  the  petition  for  said  writ  were  not 
(January  27, 1890.)  ^^1  taken,  and  adjudged  that  the  writ  be  dis- 

missed  at  the  cost  of  appellant,  and  that  the 
said  decision  of  the  county  court  be  affirmed, 
from  which  Judgment  the  appeal  herein  was 
taken. 
Mr,  H.  Hurley*  for  appellant: 
Courts  have  repeatedly  held  that  States  could 
not  tax  personal  property  situated  in  another 
State,  including  notes  and  bonds. 

People  V.  Comrs.  ^.  Taxes,  23  N.  T.  224;  Peo- 
ple V.  8mM,  88  K  Y.  677;  Tazewell  Co.  v. 
Davenport,  40  HI.  197;  Gatlin  v.  HvU,  21  Vt. 
152;  Fisher  v.  Hush  Co.  19  Kan.  414;  State  v. 
St.  Louis  Co.  Ct.  47  Mo.  594:  Almny  v.  Powell^ 
2  Jones,  Eq.  51 ;  Leicis  v.  Chester  Co,  60  Pa.  335; 
Finch  V.  York  Co.  19  Neb.  60;  State  Bank  v. 
Richmond,  79  Va.  118;  Redmond  v.  Eutlierford 
Co,  87  N.  C.  122. 

The  theory  that  intangible  personal  property 
has  no  eiius  except  the  domicil  of  the  owner 
is  at  best  nothins  but  a  fiction,  and  has  been 
frequently  ignored  by  courts  when  the  subject 
has  been  brought  in  question. 

People  V.  Smith,  88  N.  Y.  580,  683;  People  v. 
Comrs.  of  Taxes,  28  N.  Y.  228-239. 

Mortgages,  bonds,  bills  and  notes  are  by  the 
common  understanding  of  business  men  in 
commercial  transactions,  as  well  as  of  Jurists 
and  legislators,  for  many  purposes,  considered 
property,  and  not  as  mere  evidence  of  debt, 
and  they  may  thus  have  a  sitvs  at  the  place 
where  they  are  found,  like  other  visible,  tangt- 
ble  chattels. 

State  v.  Hoioard  Co,  Ct,  69  Mo.  454;  People  v. 
Smith,  88  N.  Y.  585;  Blain  v.  Irby,  25  Kan, 
501 ;  H  ileox  y.  EUis,  14  Ean.  588;  Fisher  v.  Busk 
Co,  19  Ean.  414;  Desty,  Taxn.  826. 

29 


APPEAL  by  petitioner  from  a  judgment  of 
the  Circuit  Court  for  Yamhill  County  dis- 
missing a  petition  for  a  writ  of  review  to  set 
aside  the  action  of  the  County  Court  in  adding 
to  petitioner's  t^x  assessment  the  amount  which 
he  bad  invested  in  certain  securities  out  of  the 
State.    Btcersed, 

Statement  by  Thayer,  Oh,  J,: 

Appeal  from  a  jude^ment.  of  the  Circuit 
Court  for  the  County  of  Yamhill,  rendered  up- 
on a  writ  of  review,  issued  out  of  that  court, 
directed  to  the  County  Court  of  said  County,  to 
review  certain  proceedings  of  assessment  and 
taxation.  The  assessor  or  the  County  of  Yam- 
bill  applied  to  Ede^ar  Poppleton,  the  appellant 
herein,  for  a  list  oi  his  taxable  property  for  the 
year  1888.  .That  thereupon  the  appellant  fur- 
nished him  a  list  purporting  to  be  all  of  such 
property.  Subsequently  the  board  of  equaliza- 
tion of  the  County  caused  a  notice  to  be  served 
upon  appellant,  requiring  him  to  appear,  and 
show  cause  why  his  assessment  should  not  be 
increased.  In  accordance  with  the  said  notice, 
the  appellant  appeared,  and  filed  a  motion  to 
dismiss  the  proceedings  for  the  reason  that  no 
proper  notice  had  been  filed  and  served;  but 
said  board  refused  to  act  in  the  matter,  and 
adjourned  without  day.  The  business  was 
then  taken  to  the  county  court,  sitting  as  a 
board  of  equalization,  and  another  notice  to 
the  same  effect  was  by  the  said  court  caused 
to  be  served  upon  the  appellant.  In  pursu- 
ance of  said  last  notice  the  appellant  appeared 

*Head  notes  by  Thatbb,  Ch.  X 
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This  property  being  in  the  hands  of  an  agent 
in  Washington  Terntory  for  the  purpose  of 
being  loaned  out,  and  being  taxable  there,  its 
actual  situs  is  thereby  established  in  that 
Territory,  and  the  fiction  must  yield  to  the 
facts 

1  Desty.  Taxn.  p.  823;  King  v.  McDrew,  81 
111.  418;  McCutchen  v.  Rice  Co,  7  Fed.  Rep.  558; 
Jhxer  y.  Small,  17  How.  Pr.  201;  People  v. 
Smith,  88  N.  Y.  588;  Fisher  v.  Bush  Co.  19 
Kan.  414.    See  Wilcox  v.  Ellis,  14  Ran.  602. 

Protection  and  taxation  are  co-relative  terms. 
Without  protection,  or  some  benefit  to  be  re- 
turned therefor,  taxation  would  be  but  another 
form  for  spoliation  or  confiscation. 

Fis/ier  v.  Bush  Co,  10  Kan.  416. 

Messrs,  J.  E.  Magers  and  H.  H«  Hewitt 
for  respondent. 

Thayer*  Oh.  J„  delivered  the  opinion  of 
the  court: 

The  notices  to  the  appellant,  given  by  the 
board  of  equalization  and  county  court,  re- 
garding the  proposed  increase  of  his  assessment, 
were  ample  and  sufficient;  nor  was  any  reply 
to  the  answer  filed  by  appellant  in  response  to 
the  notice  necessary.  Proceedings  for  the 
equalization  of  taxes  are  not  governed  by  the 
rules  of  practice  in  civil  cases,  but  are  neces- 
sarily summary.  The  taxpayer  is  entitled  to 
be  notified  of  the  proposed  increase;  and,  how- 
ever informal  the  notice  may  be,  it  will  answer 
the  purpose  intended,  as  he  will  be  very  likely 
to  get  there,  and  usually  will  not  stand  upon 
the  order  of  his  goinff.  Besides,  the  board  will 
not  be  apt  to  get  at  the  bottom  of  his  affairs  by 
the  most  diligent  search  and  inquiry  to  which 
it  may  subject  him. 

The  only  matter  that  need  be  considered  in 
the  case  is  the  right  of  the  said  county  court  to 
include  in  the  appellant's  list  of  taxable  prop- 
erty the  money,  notes  and  mortgages  lie  owned 
and  held  in  the  theu  Tenltory,  now  State,  of 
Washington.  The  question  as  to  a  right  of 
government  to  tax  choses  in  action  due  to  its 
subjects  frem  those  of  another  jurisdiction  has 
been  a  great  source  of  embarrassment  to  the 
courts.  The  difficulty,  to  a  great  extent,  has 
been  occasioned  .by  attempting  to  apply  the 
maxim  that  movables  follow  the  person  of  the 
owner.  The  maxim,  at  best,  is  only  a  legal  fic- 
tion which  may  be  resorted  to  or  brushed  aside 
as  the  justice  of  the  case  requires.  If  the  right, 
in  the  outset,  had  been  considered  from  an 
equitable  standpoint,  the  law  upon  the  subject 
would  have  been  relieved  of  much  uncertainty. 
I  can  discover  no  justice  whatever  in  a  govern- 
ment exacting  from  an  owner  of  property 
which  is  within  the  territorial  jurisdiction  of 
another  government  the  payment  of  a  property 
tax  thereon,  when  it  is  subject  to  a  like  burden 
under  the  laws  of  the  latter  government,  wheth- 
er it  be  tangible  or  intan^ble,  as  courts  have 
been  pleas^  to  distinguish  certain  kinds  of 
property 

In  the  present  case,  what  srounds  can  there 
be,  in  sense  and  reason,  entitling  the  County  of 
Yamhill  to  claim  that  the  appellant  should  pay, 
in  support  of  the  county  and  state  government, 
a  tax  upon  the  $4,500  loaned  out  m  the  State 
of  Wasbineton,  when  neither  said  County,  nor 
the  State  of  Oregon,  can  afford  him  any  pro- 
tection whatever  to  the  property?    He  loaned 
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the  monev  underthelawsof  the  then  Territory; 
and  if  it  is  not  paid,  and  he  is  compelled  to  re- 
sort to  compulsory  means  to  enforce  its  pay* 
ment,  it  is  to  the  laws  of  that  government  he 
must  look  for  his  remedy.  And  the  case  would 
be  the  same  if  his  agents  were  to  embezzle  the 
funds.  Not  a  judge,  justice  of  the  peace, 
sheriff  or  constable  within  the  State  of  Oregon 
could,  by  virtue  of  his  office,  render  him  the 
slightest  assistance.  How  can  the  State,  then, 
demand  from  the  appellant  a  contribution  on 
account  of  his  ownership  of  this  property  ex- 
cept as  an  arbitrary  exaction,  which  is  but  an« 
other  name  for  robbery?  The  monev,  notes 
and  mortgages  were  undoubtedly  subject  to 
taxation  in  Washington  Territory.  The  right 
to  tax  them  there  is  sustained  by  a  line  of  de- 
cisions of  the  courts  upon  the  subject,  since  the 
one  made  in  Catlifi  v.  Hull,  21  Yt.  152,  down 
to  the  present  time,  including  Crawford  y.  Linn 
Co,\\  Or.  482;  and  they  are  undoubtedly  cor- 
rect in  principle. 

Property,  in  all  cases,  unless  exempt  by  law, 
should  contribute  to  the  expense  of  the  govern- 
ment which  protects  the  owner  in  his  enjoy- 
ment of  it.  But  upon  what  principle  a  govern- 
ment can  claim  that  property  which  is  outside 
of  its  jurisdiction,  and  subject  to  the  jurisdic- 
tion of  another  government,  shall  contribute  to 
its  expenses,  I  cannot  imagine,  unless  it  be  up- 
on the  ground  that  it  has  tne  soverugn  power 
to  enforce  it. 

The  counsel  for  the  respondent  claims  that 
the  situs  of  property  of  the  character  of  that  in 
question  must  necessarily,  from  the  nature  of 
it,  be  with  the  person  of  the  owner,  and  would 
have  this  court  infer  from  that,  I  suppose,  that 
the  $4,500,  or  the  notes  and  mortgages,  were 
at  the  time  of  the  assessmi  nt  with  the  person 
of  the  appellant.  The  county  court,  however, 
found  that  the  monev  was  sent  to  Washington 
Territory,  and  loaned  out  by  appellant's  agents 
there,  before  the  assessment,  upon  notes  and 
mortgages  which  had  never  been  in  this  State. 
The  counsel's  logic  may  be  on  the  principle  of 
that  of  the  lawyer  who  assured  his  client  that 
the  authorities  would  not  put  him  in  jail,  while 
the  latter  was  listening  to. him  from  within  the 
bars  of  a  cell,  conscious  of  the  fact  that  he  was 
already  in  jail;  though  they  probably  intended 
to  claim  that  the  legal  fiction  of  the  property 
being  with  the  appellant  is  paramount  to  the 
actual  fact.  But  it  seems  to  me,  under  the  cir- 
cumstances and  situation  of  the  property,  it 
had  a  situs  in  Washington  Territory  for  the 
purposes  of  taxation  under  its  Isfws,  and  thai 
therefore  it  could  not  be  regarded,  by  force  of 
a  mere  fiction,  as  being  with  the  person  of  the 
appellant. 

If  the  appellant  had  been  a  resident  of  Wash- 
ington Territory,  and  had  sent  the  money  to 
this  State,  to  be  loaned  out  by  his  agents  here, 
and  they  had  accordingly  loaned  it,  and  taken 
notes  and  mortgages  in  security  therefor,  and 
the  securities  had  been  left  in  the  hands  of  such 
agents,  the  property  would  have  been  taxable 
under  the  laws  of  this  State,  beyond  a  perad- 
venture;  and  the  statute  of  Washington  Terri- 
tory in  force  at  the  several  times  when  the 
money  was  loaned,  and  the  assessment  made, 
to  which  our  attention  has  been  called,  is 
sufficiently  broad  in  its  terms  to  have  author- 
ized the  taxation  of  the  property  in  that  Ter- 
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ritory.  The  authorities  of  this  State,  therefore, 
had  no  moral  right  to  tax  the  property  in  ques- 
tion. Nor  had  they  any  le^  right  to  do  so, 
unless  it  is  conceded  tllat  the  statutes  of  this 
Stale  require  the  taxation  of  property  so  situ- 
ated, whether  taxable  under  the  laws  of  an- 
other government  or  not,  and  that  such  a 
requirement  is  lawful, — a  proposition  to  which 
I  should  be  exceedingly  loath  to  assent.  But 
even  theu  the  assessment  in  quef.tion  cannot 
be  upheld,  as  our  statutes,  by  any  fair  con- 
struction, do  not  ^  to  that  extent. 

Section  2781 ,  Hill's  Ann.  Code,  provides  that 
"the  terms  'personal  estate'  and  'personal 
property'  shall  be  construed  to  include  all 
household  furniture,  goods,  chattels,  moneys 
and  ^old  dust  on  hand  or  on  deposit  either 
within  or  without  this  State;  all  boats  and 
vessels,  whether  at  home  or  abroad,  and  all 
capital  invested  therein;,  all  debts  due  or  to  be- 
come due  from  solvent  debtors,  whether  on 
account,  contract,  note,  mortgage  or  other- 
wise,"— which  is  the  only  provision  from  which 
it  could  possibly  be  inferred  that  the  property 
in  question  might  be  taxable  in  this  State. 
The  section  was  adopted  in  1854,  and  under- 
took to  define  the  words  "  personal  estate*'  and 
*'  personal  property"  as  used  in  the  Revenue 
Act  of  which  it  was  a  part.  Said  words  were 
to  be  construed  as  meaning  certain  articles  on 
band  or  deposit,  within  or  without  the  State; 
also,  boats  and  vessels,  whether  at  home  or 


abroad,  and  all  capital  invested  In  them;  and 
also  all  debts,  whether  on  account,  contract, 
etc.  The  clause  relating  to  debts  due  or  to 
become  due,  etc.,  was  evidently  intended  to 
include  domestic  debts  only,  as  it  does  not  de- 
clare, like  the  other  two  clauses,  that  it  in- 
cludes debts  due  from  parties  **  either  within 
or  without  this  State,"  or  "  at  home  or  abroad," 
or  contain  terms  of  equivalent  import.  Leav- 
ing out  of  the  latter  clause  the  qualifving 
words  referred  to,  after  having  inserted  tiiem 
in  the  two  former  ones,  would  indicate  on  the 
part  of  the  Legislature  an  intent  not  to  include 
debts  due  from  parties  living  out  of  the  State 
as  **  personal  properly"  or  •*  personal  estate," 
and  authorize  the  construction  indicated.  The 
first  clause  of  the  section  would  include  prop- 
erty like  that  in  question,  if  it  had  not  limit^ 
the  construction  to  articles  "  on  hand  or  on  de- 
posit." The  property  in  question  was  neither 
on  hand  or  on  deposit,  but  was  in  the  hands  of 
the  appellant's  agents  in  Washington  Terri- 
tory,— mvested  by  them,  and  under  their 
control. 

The  case  is  very  similar  in  its  features  to  that 
of  People  V.  8mith,  88  N.  Y.  576,  and  I  think 
we  can  safely  follow  the  decision  therein  made. 

The  judgment  of  the  Circuit  Court  will  be 
reversed,  and  the  case  remanded  to  that  court, 
with  directions  to  entertain  the  said  writ  of 
review,  and  determine  the  same  in  accordance 
with  the  principles  announced  herein. 


KENTUCKY  COURT  OF  APPEALS. 


Robert  KINNAIRD,  Appt., 
STANDARD  OIL  CO. 

1«  Although  one  may  Mproprlate  all 
the  underground  ivater  In  his  soil  he  has 

DO  n^ht  to  poison  it,  however  Innocently,  or  to 
oontaminate  it,  so  that  when  it  reaohes  his  neifrh- 
bor*8  land  it  will  be  unfit  for  use  by  either  man  or 
heatt, 
8«  The  owner  of  oil  stored  In  Imrge 
quantities  near  asprlng^  of  water  oannot  re- 
sist a  claim  for  damage  to  the  spring,  by  its 
leakage  and  pollution  nf  the  undorground  cur- 
rents of  water  that  feed  the  spring,  because  he 
did  not  know  the  water  was  affected  by  it,  when 
the  oil  could  be  seen  in  puddles  outside  of  the 
building  in  which  it  was  stored. 

8«  If  one  has  on  his  own  premises  that 
which  Is  dan^^rous  or  a  substance  that  he 
is  constantly  using,  which  is  liable  to  escape  and 
injure  others,  whether  above  or  under  the 
ground,  and  injure  the  property  of  his  neighbor, 
or  that  which  his  neighbor  has  the  right  to  use, 
be  must  answer  for  the  consequences. 

4«  On  the  question  of  damages  for  Injury 
to  a  spring,  the  water  of  which  is  not  totally  de- 
stroyed, evidence  that  the  owner  had  previously 
sold  water  from  it  is  inadmissible. 

{January  26, 1880.) 

APPEAL  b^  plaintiff  from  a  ludgnient  of 
the  Circuit  Court  for  Garrard  County,  in 
favor  of  defendant  in  an  action  to  recover 
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dama^  for  the  pollution  by  defendant  of 
plaintiff's  spring.     Reversed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  W.  J.  Landram,  for  appellant: 

One  may  no  more  befoul  a  subterranean 
stream  than  a  surface  stream. 

Hodgkin9on  v.  Ennor,  4  Best  &  8.  229;  Tur* 
ner  v.  Mirfield,  84  Beav.  890.  Bee  also  Bal- 
lard V.  Tomlinson,  L.  R.  29  Ch.  Div.  115.  24 
Am.  L.  Reg.  N.  S.  634. 

It  may  be  stated  as  a  general  proposition 
that  every  enjoyment  by  ooe  of  his  own  prop- 
erty which  violates  the  rights  of  another  in  an 
essential  degree,  is  a  nuistince  and  actionabls 
as  such  at  the  suit  of  the  party  injured  thereby. 

Wood,  Nuis.  ^  1;  Gould,  Waters,  pp.  888, 
389.  482,  485,  493. 

Mr,  M.  H.  Owsley,  also  for  appellant: 

There  is  no  property  in  underground  waters; 
but  they  are  subject  lo  appropriation  and  use 
to  the  fullest  extent  by  the  proprietors  of  the 
lands,  but  not  to  their  abuse  of  it.  In  other 
words,  whilst  they  may  appropriate  the  water, 
they  are  responsible  if  they  pollute  or  poison 
that  which  is  permitted  to  escape  and  enters 
his  neighbor's  premises  in  whatever  way  it 
ma^  find  its  entrance,  whether  by  percolation 
or  m  defined  streams. 

Ballard  v.  Tomlinson,  L.  R.  29  Ch.  Div.  115. 
24  Am.  L.  Reg.  N.  8.  637. 

The  American  cases,  while  recognizing  to  ita 
fullest  extent  the  right  of  every  land  owner  to 
use  certain,  and  even  totally  abstract  all,  un- 
derground percolating  waters,  hold  him  liable 
for  corrupting  them. 
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Chase  y.  Sifwritone,  63  Me.  175;  Boath  v. 
DriscoU,  20  Conn.  533:  WheatUy  v.  Bautfh, 
25  Pa.  528;  i^aJtCT-  v.  Brawn,  12  Ohio  8t.294. 

The  true  cause  of  action  in  Ballard  v.  Tom- 
linton^  supra,  is  not  exactly  that  the  defendant 
contaminated  underground  percolating  water, 
but  that  he  allowed  bis  impure  sewage  to  escape 
from  bis  premises  to  the  piaintifT^s,  and  the  cir- 
cuinstance  that  it  reached  there  by  under- 
ground percolation  instead  of  by  a  surlace 
stream  is  immaterial. 

Nat.  I,aw  Rev.  March,  1888. 

Messrs.  Brown*  Humphrey  SB  Davie 
for  appellee. 

Pryor»  J,,  delivered  the  opinion  of  the 
court: 

The  appellant,  Kinnaird,  is  the  owner  of  a 
small  tract  of  land  containing  about  four  acres, 
lying  adjacent  to  or  within  the  boundary  ot 
tne  Town  of  Lancaster,  in  the  County  of  Gar- 
rard. On  this  land  is  a  valuable  and  never- 
failing  spring,  that  appears  upon  the  surface 
of  the  ground  at  the  foot  of  a  hill,  and  had 
been  used  as  such  for  a  long  period  of  time. 
In  November  of  the  year  1886  the  appellee, 
the  Standard  Oil  Company,  leased  from  the 
Kentucky  Central  Railroaa  Company  a  site 
upon  which  to  build  a  warehouse  for  the  stor- 
ai?e  of  its  coal  oil.  They  erected  the  ware- 
house, and  placed  in  It  their  coal  oil,  that  leaked 
from  the  casks,  and  saturated  the  ground,  both 
on  the  inside  and  outside  of  the  building.  The 
floor  of  the  house  consisted  of  a  bed  of  cinders 
about  twelve  inches  in  depth,  that  supplied  the 
place  of  plank,  that,  as  the  proof  shows, 
would  become  very  inflammable  when  saturated 
wiih  the  oil.  The  bed  of  cinders,  therefore, 
rendered  the  property  much  more  secure  than 
if  a  floor  had  been  laid  in  the  building.  The 
spring  of  the  appellant  is  located  aliout  200 
yards  from  the  oil-house  of  the  appellee,  with 
a  hill  or  rise  in  the  ground  between  the  two, 
and  the  proof  conduces  to  show  that  water  on 
the  surface  of  the  ground  at  the  oil- house 
would  naturally  flow  in  an  opposite  direction 
from  the  spring,  because  it  is  lower  than  the 
ground  where  the  spring  emerges  from  the 
hill.  After  the  oil  had  been  deposited  in  the 
building  erected  for  that  purpose,  it  is  manifest 
that  it  leaked  from  the  casks,  and.  being  of 
such  a  penetrating  character,  it  passed  into  the 
ground,  and  polluted  the  water  or  stream  from 
which  the  spring  of  appellant  was  supplied. 
While  it  is  argued  that  the  proof  on  this  sub- 
ject is  bv  no  means  satisfactory,  we  think  it  iap- 
parent  from  the  testimony  that  the  oil  mingled 
with  underground  currents  of  water  that  fed 
the  sprin^r  of  the  appellant,  and  caused  the 
injury.  The  court  below,  on  hearing  the  tes- 
timony, gave  a  peremptory  instruction  to  the 
jury,  on  the  ground  that  no  action  could  be 
niamtained  for  contaminating  the  subterranean 
water  that  flowed  into  the  spring  of  the  appel- 
lant, as  the  appellee  had  the  right,  in  the  exer- 
cise of  its  legitimate  business,  to  build  the 
house,  and  store  the  oil  within  it,  on  its  own 
land,  although  the  property  of  its  neighbor 
was  injured  oy  it  If  this  had  been  surface 
water,  or  a  vein  of  water  underground,  with  a 
well-deflned  and  known  channel,  the  right  to 
maintain  the  action  cannot  be  doubted;  but, 
as  to  hidden  or  unknown  veins  of  water,  it  is 
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said  they  belong  to  the  soil,  constitute  a  part  of 
it,  and  may  be  used,  controlled  or  removed  by 
the  owner  in  the  same  manner  that  be  could 
the  soil  through  which  the  water  percolates  or 
runs. 

The  theory  of  the  defense  Is  that,  this  water 
being  the  property  of  the  owner  of  the  land, 
its  use,  if  not  forbidden  by  law,  cannot  work 
an  injury  to  his  neighbor,  in  the  absence  of  a 
design  to  do  so,  however  great  the  damage  sus- 
tained. This  view  of  the  legal  rights  of  these 
parties  seems  to  be  sustained  by  numerous  re- 
ported cases,  involving  questions  analogous  in 
almost  every  particular,  and  if  followed  by 
this  court,  it  must  be  held  that  the  peremptory 
instruction  was  proper. 

The  case  of  Brawn  v.  Jllius,  reported  in  27 
Conn.  84,  was  an  action  on  the  case  for  a  nui- 
sance, and  in  the  declaration  it  was  alleged  that 
offensive  matter  in  the  manufacture  of  gas, 
deposited  on  the  surface  of  the  ground,  nad 
permeated  into  the  soil  around  and  adjoining 
the  well,  and  into  the  well  itself,  corrupting 
the  water  and  rendering  it  unfit  for  use.  The 
court,  in  applying  the  rule  in  regaid  to  sub- 
terranean currents,  and  in  discussing  the  in- 
struction given  by  the  lower  court,  held  that 
the  ownership  of  the  land  sanctioned  and  jus- 
tified the  use  made  of  it  by  the  defendant,  and. 
although  the  latter  was  injured,  if  the  damage 
resulted  from  the  mingling  of  the  noxious 
matter  with  the  underground  vein  of  water,  it 
was  an  injury  without  any  violation  of  the 
plaintiff's  legal  rights  by  the  defendant,  and 
the  latter  **  was  under  no  legal  obligation  to 
prevent  it  in  the  first  instance,  or  a  continu- 
ance of  it  afterwards." 

The  rule  that  gives  to  the  owner  of  the  soil 
all  that  lies  beneath  its  surface,  whether  oil  or 
water,  was  made  to  apply  in  the  case  cited, 
with  the  right  of  the  owner  to  use  it  at  bis 
pleasure,  and  in  any  legitimate  mode,  and  the 
plaintiff  denied  the  right  of  recovery  upon 
that  ground. 

The  case  of  Dillon  ▼.  Acme  Oil  Cb.,  49  Hun, 
565,  was  where  the  plaintiff  owned  two  lots, 
upon  which  he  had  erected  dwellings,  and  had 
dug  a  well  on  each  lot,  that  he  used  for  house- 
hold purposes.  The  defendant  erected  an  oil 
refinery  about  800  feet  distant  from  the  lots 
of  the  plaintiff,  and  the  oil,  leaking  on  the  sur- 
face, had  permeated  the  ground  until  it  reached 
some  underground  stream  that  carried  it  to  the 
wells  of  the  plaintiff.  An  injunction  was 
sought,  and  the  relief  denied,  for  the  reason 
that  the  defendant  had  the  right  to  use  that 
which  he  owned  for  legitimate  purposes,  pro- 
vided, in  doing  so,  he  exercised  proper  care 
and  skill  to  prevent  injury  to  others;  and,  as 
an  illustration  of  the  rule,  it  was  there  said 
that  he  might  dig  a  well  or  ditch,  and  cut  off 
a  hidden  stream  of  water  that  supplied  his 
neighbor's  well,  and  thereby  render  it  useless. 

In  Bloodgood  v.  Ayere,  108  N.  Y.  400,  11 
Cent.  Rep.  108,  it  was  also  held  that  no  person 
is  liable  for  interrupting  a  stream  supplying  a 
well  or  spring,  unless  he  knew  beforehand 
where  the  stream  was, — a  doctrine,  we  think, 
well  settled  by  an  unbroken  line  of  authority. 
That  one  may  divert  or  consume  all  the  water 
from  underground  currents,  that  have  no  fixed 
known  channels,  and  appropriate  all  the  water 
to  his  own  use,  and  that  ne  is  the  absolute 
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owner  of  this  water  while  it  remains  onder  bis 
mil,  with  the  right  to  appropriate  it  as  be 
pleases  for  lefdtimate  use,  will  not  be  denied. 
This  use  or  right  of  property  is,  however,  only 
temporary,  and  remains  only  so  long  as  the 
water  stands  on  or  under  bis  land.  He  cannot 
follow  it  when  it  leaves  his  premises,  and  f)asses 
to  the  land  of  his  neighbor;  and  it  may  there- 
fore be  said  that  he  has  not  the  absolute  title, 
as  each  owner  of  the  land  is  vested  with  the 
riffht  to  use  the  water,  and  appropriate  the 
whole  of  it  when  it  reaches  him. 

In  the  case  of  IJjoohn  v.  Richland  Board  of 
Bealth^  reported  in  46  Mich.  642,  the  opinion 
delivered  by  Mr,  Justice  Cooley,  it  was  held  to 
be  an  established  rule  that  owners  of  the  soil 
have  no  rights  in  subsurface  waters  not  run- 
ning in  wefi  defined  channels,  as  against  their 
neigbl)or8  who  may  withdraw  them  by  excava- 
tions: and  therefore,  if  no  right  of  action  exists 
for  ruining  the  plaintiff's  well  by  withdrawing 
the  water,  it  is  difficult  to  understand  how  cor- 
rupting its  waters  by  a  proper  use  of  the  ad- 
joining premises  can  be  actionable,  when  there 
IS  no  intent  to  injure,  and  no  negligence,  as 
each  act  would  destroy  the  well  of  the  plaintiff. 
It  seems  to  us,  after  a  careful  review  of  the  au- 
thorities referred  to  by  counsel  for  the  corpo- 
ration, all  of  which  are  entitled  to  great  weigtit, 
that  there  is  a  manifest  distinction  between  the 
right  of  the  owner  of  land  to  use  the  under- 
ground water  upon  it,  that  originates  from  per- 
colation or  is  found  in  hidden  veins,  and  the 
right  to  contaminate  it  so  as  to  injure  or  de- 
stroy the  water  when  passing  to  the  adjoining 
land  of  his  neighbor. 

It  is  a  familiar  doctrine  that  one  must  so  use 
bis  property  as  not  to  injure  bis  neighbor,  and 
because*  the  owner  has  a  right  to  make  an  ap- 
propriation of  all  the  under-ground  water,  and 
thus  prevent  its  use  hy  another,  he  has  no  right 
to  poison  it,  however  innocently,  or  to  contam- 
inate it,  so  that  when  it  reaches  bis  neighbor's 
land  it  is  in  such  condition  as  to  be  unfit  for  use 
either  by  man  or  beast.  One  may  be  entitled 
by  contract  with  his  neighbor  to  all  the  water 
that  flows  in  a  stream  on  the  surface  that  passes 
through  the  land  of  both,  and,  while  he  can 
thus  appropriate  it,  be  has  no  right  to  pollute 
the  water  in  such  a  manner  as,  when  it  passes 
to  his  neighbor,  its  use  becomes  dangerous  or 
unhealthy  to  his  family,  or  to  the  l)east  on  his 
farm.  As  soon  as  the  water  leaves  the  land  of 
the  one  who  claims  the  right  to  use  it,  and  runs 
on  the  land  of  another,  the  latter  has  the  same 
right  to  appropriate  it,  and,  if  property,  it  then 
becomes  as  much  the  property  of  the  last  as 
the  first  proprietor.  The  owner  of  land  has 
the  same  right  to  the  use  and  enjoyment  of  the 
air  that  is  around  and  over  bis  premises  as  he 
has  to  use  and  enjov  the  water  under  his  ground. 
He  is  entitled  to  the  use  of  what  is  above  the 
ground  as  well  as  that  below  it,  and  still  it  will 
scarcely  be  insisted  that  he  can  poison  the  at- 
tuosphere  with  noxious  odors  that  reach  the 
dwelling  of  his  neighbor,  to  the  injury  of  the 
health  of  himself  or  family.  If  not,  we  see  no 
reason  whv  he  should  be  permitted  to  so  con- 
taminate the  water  that  flows  from  his  land  to 
his  neighbor's,  producing  the  same  results,  and 
still  escape  liability  for  the  damages  sustained, 
and  whether  the  water  escapes  the  one  way  or 
the  other  is  immaterial.    The  simple  question 
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is.  Can  the  owner,  with  a  knowledge  of  the 
penetrating  character  of  its  oil,  and  the  effects 
following  Its  leakage,  store  large  quantities  of 
it  near  the  spring  of  the  plaintiff,  when  the  oil 
is  seen  in  puddles  outside  of  the  buildini?,  the 
result  of  leakage  of  the  casks  on  the  inside, 
and  resist  the  claim  of  the  plaintiff  on  the 
ground  that  it  did  not  know  the  water  was  af- 
fected by  it?  The  injury  has  been  done,  and 
can  it  be  said  that  it  presents  a  case  of  damnum 
absque  injuria  t    We  think  not. 

The  case  of  Ballard  v.  Tomlineon,  L.  R.  20 
Ch.  Div.  116,  24  Am.  L.  Reg.  N.  S.  634,  con- 
tains the  correct  rule  on  the  subject.  In  that 
case  the  water  in  the  plaintiff's  well  was  injured 
by  sewage  from  the  defendant's  well,  and  it 
was  held  that  an  injunction  to  restrain  the  de- 
fendant from  so  using  his  well  was  proper,  and 
the  plaintiff  entitled  also  to  damages  for  what 
he  bad  suffered  by  reason  of  the  pollution. 
While  the  unlimited  right  to  use  the  percolating 
water  was  conceded  to  the  plaintiff,  the  right 
to  contaminate  the  water  so  as  to  render  it  un- 
healthy or  unfit  for  use,  when  it  came  to  his 
neighl>or's  land,  was  held  to  be  a  violation  of 
plaintiff's  rights,  for  which  an  action  could  be 
maintiained.  If  one  has  that  on  his  own  prem- 
ises that  is  dangerous,  or  a  substance  that  he  is 
constantly  using  which  is  liable  to  escape  and 
injure  others,  whether  above  or  under  the 
ground,  and  injure  the  property  of  his  neigh- 
bor, or  that  which  his  neighbor  has  the  right 
to  use,  be  must  answer  for  the  consequences. 

A  recovery  was  had  against  gas  corapRoiea 
in  the  case,  of  Ottawa  Qa^lAght  Co,  v.  Qraham, 
28  111.  74;  PotteUmn  Qas  Co.  v.  Murphy,  89  Pa. 
267;  Colvmtme  Oas-Light  Co.  v.Freeland,  13 
Ohio  St.  892. 

In  the  case  in  28  Rl.  74,  the  gas  company 
erected  works  near  the  dwelling  of  Graham, 
and  injured  the  water  in  his  well  by  permitting 
the  substances  used  in  its  manufacture  to  pf^r- 
meate  the  soil,  and  find  their  way  to  plaintiff's 
well.  The  court  told  the  jury  that  if  such  sub- 
stances did  soak  into  the  ground,  and  permeate 
and  pass  along  and  through  the  earth,  mingling 
with  the  water  of  the  well,  and  did  thereby 
render  it  nauseous  to  the  taste,  or  unfit  for  use, 
the  jury  should  render  a  verdict  for  the  plain- 
tiff. This  branch  of  the  instructions  was  held 
to  be  proper,  and  no  question  raised  as  to  the 
right  of  recovery,  if  the  jury  believed  the  facta 
existed  as  alleged  and  proven. 

In  Pottstown  Oas  Ch,  v.  Murphy  the  courlT 
held  the  compani^  answerable  for  the  corrup- 
tion of  the  plain tifTs  well  by  reason  of  fluids 
percolating  from  the  works.  The  entire  do- 
minion of  the  defendant  over  its  property  in 
the  present  case  is  undenied,  but  it  had  no 
right,  while  enjoying  its  use,  although  in  a 
legitimate  way,  to  violate,  by  the  manner  of 
its  use,  the  rights  of  others.  It  seems  to  us 
unreasonable  to  adjudge  that  the  erection  and 
operation  of  gas  works,  or  buildings  for  the 
storage  of  oil,  with  the  noxious  and  injurious 
substances,  by  reason  of  the  deposit  on  the  sur- 
face permeating  the  ground,  and  injuring  or 
destroying  the  taste  or  use  of  water  belonging 
to  and  on  the  property  of  others,  is  such  a  legiti- 
mate use  of  one's  property,  and  bis  dominion 
over  it,  as  to  preclude  any  .recovery  for  an  in- 
jury to  the  property  of  hte  neighbor,  however 
great:  and  to  require  a  notice  that  the  injury 
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has  been  inflicted  before  the  Action  can  be 
mainiaiDed  would  be  to  destroy  the  theory  or 
the  priDciple  upon  which  a  recovery  in  the  cnse 
is  permitted.  It  is  ar^ed  that  the  appellee 
was  i^orant  of  the  existence  of  the  nuisance 
or  injury  to  appellant's  spring,  and  had  no 
right  to  suppose  that  its  oil  was  aifecting  the 
water  in  the  spring  of  the  plaintiff.  This  may 
be  so,  and  still  the  defendant  is  responsible  for 
the  injury,  although  it  was  not  aware  that  its 
reelect  in  permitting  the  oil  to  leak  from  the 
casks,  and  stand  in  pools  outside  the  building, 
had  or  would  work  an  injury  to  the  plaintiff. 
If  a  nuisance,  whether  neglect  or  not,  the  ap* 
pellee  is  liable. 

We  have  assumed,  In  the  consideration  of 
the  questions  presented,  that  the  injury  com- 
plained of  resulted  from  the  manner  in  which 
the  oil  was  kepi  in  the  storehouse  of  the  de- 
fendant, but  we  are  not  to  be  understood  as 
taking  that  question  from  the  Jury  on  the  re- 
turn of  the  cuse.  Some  question  was  made  in 
the  court  below  as  to  the  right  of  the  plaintiff 
in  estimating  the  value  of  his  spring,  or  the 
damages  occasioned  by  the  act  of  the  defend- 
ant, to  show  that  years  before  he  had  sold  wa- 
ter from  it;  this  testimony  was  properly  ex- 
cluded. We  do  not  understand  that  the  injury 
has  resulted  in  the  entire  destruction  of  the 
spring  or  the  water  for  use,  and  for  that  reason 
the  actual  damage  sustained  is  the  criterion  of 
recovery,— the  deprivation  of  the  use  of  the 
water  for  domestic  or  farm  purposes  up  to  the 
time  of  the  trial.  The  continuance  of  the  use 
of  the  building  for  the  purposes  of  storing  the 
oil,  without  any  additional  protection  to  the 
flow  of  the  oil  to  the  spring  of  the  plaintiff, 
would  subject  the  appellee  to  another  action. 
We  cannot  well  see  how  the  plaintiff  can  be 
fully  compensated  in  any  other  mode;  and  to 
make  the  injury  permanent,  when  it  is  certain- 
ly in  the  power  of  the  defendant  to  prevent  it, 
would  be  subjecting  it  to  the  payment  of  dam- 
ages, although  the  beneficial  use  of  the  spring 
had  been  again  restored. 

Judgment  rerersed,  and  remanded,  mth  direc- 
tions tf)  airard  a  new  trial,  and  for  proceedings 
consistent  with  t/iis  opinion. 


William  McQUERRY.  AppL, 

V. 

Elizabeth  GILLILAND  et  al. 
(....Ky.....) 

!•  One  who  has  elected  to  take  a  de- 

Tlse  under  a  will  requiring  hhn  to  oonvey  to 


others  certain  land  of  which  he  holds  the  title 
cannot  refuse  to  make  such  conveyance  and 
claim  that  the  land  belongs  to  him. 

8.  The  inability  of  the  beneficiary  un- 
der a  will  to  brings  suit  forcoDveyance  of 
land  to  him  as  directed  by  the  will  in  the  State 
where  the  land  is  situated,  because  the  will  is  not 
recorded  there,  will  not  prevent  him  (or  his  bein 
after  his  death)  from  bringing  such  suit  in  another 
State,  where  the  will  was  made. 

8«  Heirs  entitled  to  a  third  of  certain 
lands*  who  claim  no  more  than  that  part  which 
is  set  off  by  metee  and  bounds,  may  sue  therefor 
without  Joining  other  heirs,  where  the  latter  have 
already  received  a  conveyance  of  a  part  equlva* 
lent  to  their  share. 

(January  18, 1890.) 

APPEAL  hy  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Lincoln  County  in 
favor  of  plaintiffs  in  an  action  to  compel  a  con- 
veyance to  them,  as  heirs-at-law  of  a  devisee 
under  the  will  of  John  McQuerry,  deceased,  of 
lands  devised  to  their  ancestor.    AJinned, 

The  facts  are  fully  stated  in  the  opinion. 

Mestirs.  William  Lindsay  and  W.  H. 
Pettus,  for  appellant: 

The  will  was  insufflcient  to  create  a  trust  in 
said  land  in  Iowa.  It  had  never  been  recorded 
in  Iowa,  and  was  not  therefore  a  "muniment 
of  title"  or  a  deed  of  trust  to  lands  in  that 
State. 

See  Stat.  Iowa;  Gen.  Stat  Ky.;  Perry,  Tr. 
§§  90-93. 

A  resulting  or  a  constructive  trust  did  not 
arise  out  of  the  entry  of  said  land  warrants  in 
the  name  of  defendant.  Blood  is  a  good  and 
sufficient  constitution. 

See  Bigelow,  Fraud,  pp.  109-llL 

The  money  paid  by  the  father  was  simply  an 
advancement. 

10  Pom.  Eq.  Jur.  §§  1037,  1039;  Perry,  Tr. 
§§  142-148. 

The  title  being  once  vested  in  the  defendant, 
he  could  not  be  devested  by  the  act  of  his 
father. 

Bee  McTntyre  ▼.  Hughes,  4  Bibb.  186;  17  Am. 
L.  Rev.  76;  2  Spence,  Eq.  Jur.  p.  215. 

The  principles  of  equitable  election  do  not 
apply  to  this  case.  There  were  here  no  alter- 
nate or  inconsistent  gifts. 

See  Pom.  Eq.  Jur.  5^§  472-484. 

If  election  should  apply  to  this  case,  then  de- 
fendant had  long  since  elected  to  take  the  Iowa 
land.  His  entr^  upon  it  claiming  to  be  the  ab- 
solute owner;  bis  continued  holding  under  such 
claim;  bis  improvement  thereof  at  his  own  ex- 
pense; and  his  conduct  in  relation  thereto, — were 


Nora— ITZectton  to  take  under  uHXL 

A  beneficiary  under  a  will  must  accept  it  In  its  en- 
tirety or  not  at  ail.  Ditch  v.  Sennott,  5  West  Rep. 
10S,  116  111.  288;  Jarman,  Wills,  886;  Brown  v.  Pit- 
ney, 80  HI.  468. 

A  person  cannot  accept  and  reject  the  same  in- 
strument; and  there  is  an  Implied  condition  that  he 
who  accepts  a  benefit  under  it  shall  adopt  the 
whole  by  conforming  to  all  its  provisions;  this  is 
the  rule  on  which  the  doctrine  of  election  is  found- 
ed. Hoit  V.  Hoit.  6  Cent.  Rep.  BOZ,  42  N.  J.  Eq.  888; 
t  Story,  Bq.  Jur.  8 1U77;  State  v.  Joyce,  48  Ind.  812; 
Hyde  v.  Baldwin,  17  Pick.  803;  Gretton  v.  Haward, 
7L.R  A. 


1  Swanst.  40B;  Dillon  v.  Parker,  Id.  804;  Streatfleld 
V.  Streatfield,  Cas.  U  Talb.  183. 

A  devisee  cannot  take  under  a  will  and  contrary 
to  it  at  the  same  time.  Wilhanks  v.  Wilbanks,  Id 
11L19. 

A  devisee,  by  electing  to  take  under  a  will,  waives 
a  right  to  enforce  a  claim  inconsistent  with  Its 
other  provisions.    Haack  v.  Weioken,  42  Hun,  486^ 

Where  legatees  took  possession  of  the  land  itself, 
which  was  directed  to  be  sold  by  the  executors,  and 
the  proceeds  to  be  used  for  payment  of  the  legacy, 
by  so  taking  possesion  they  made  their  election 
for  a  reconversion,  and  became  liable  for  testator^ 
debts  to  the  extent  of  the  property.    Armstrong  v« 
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proofs  ButBcient  to  show  such  election  on  his 
part. 

See  Pom.  Eq.  Jur.  §^  612, 514,  515,  517. 

The  Kentucky  estate  which  consisted  entirely 
of  "lands/'  at  the  death  of  testator's  widow,  bad 
been  settled  by  a  proceeding  in  the  courts  of 
Pulaski  County  to  which  plaintiffs  were  par- 
ties, and  they  did  not  then  require  defendant 
to  elect,  or  to  make  any  compensation  on  ac- 
count of  holding  the  Iowa  land,  but  tacitly  ac- 
quiesced in  such  holding. 

See  2  Spence,  Eq.  Jur.  p.  601. 

No  f  i:aud  or  contract  was  alleged  or  proven, 
and  since  no  express  or  implied  trust  was  shown 
to  have  existed  a  circuit  court  in  this  State  had 
no  jurisdiction  in  the  premises. 

See  Perry,  Tr.  g§  71,  72,  and  cases  there  re- 
ferred to;  ifame  v.  Watts,  10  U.  S.  6  Cranch, 
14S  (3  L.  ed.  181);  Sercisy,  Nelson,  14  N.  J.  Eq. 
94;  Pom.  Eq.  Jur.  §§  1317,  1318;  Stanley  v. 
Jfor.fe,  26  Iowa,  454;  Afimmppi  <fe  At.  R.  Co. 
▼.  W.ird,  67  U.  S.  2  Black.  485  (17  L.  ed.  311); 
NoriJiern  L  R.  Go.  v.  Michigan  Cent.  R.  Co. 
56  U.  8.  15  How.  233  (14  L.  ed.  675),  5  Mc- 
Lean, 444;  Page  v.  IfcKee,  3  Bush,  137;  Cor- 
nel f  son  V.  Browning^  10  B.  Mon.  4255. 

Mewrs.  O.  H.  Waddle»  J.  T.  May  and 
T.  Z.  Morrow  for  appellees. 

Bennett*  J.,  delivered  the  opinion  of  the 
«ourt: 

The  record,  as  we  think,  establishes  substan- 
tially the  following  state  of  case:  In  1849  the 
appellant,  William  McQuerry,  and  his  fatber, 
John  McQuerry,  bought  two  land  warrants 
each,  of  160  acres  each,  which  had  been  issued 
bv  the  federal  government  to  the  soldiers  of  the 
Mexican  war.  These  warrants  were  for  land 
in  the  State  of  Iowa.  The  appellant,  by  an  ar- 
rangement with  his  father,  went  to  the  State  of 
Iowa,  in  company  with  his  younger  brother, 
Milton  Green  McQuerry,  then  about  seventeen 
years  old,  for  the  purpose  of  locating  said  war- 
rants, and  of  obtaining  patents,  two  of  which 
were  to  be  in  his  own  name  and  two  in  the 
name  of  bis  father,  John  McQuerry.  But,  if 
from  any  cause,  patents  on  the  two  warrants 
could  not  be  obtained  in  the  father's  name, 
they  were  to  be  obtained  in  the  appellant's 
name,  for  the  benefit  of  the  father.  The  ap- 
pellant, on  arriving  at  the  land  office  in  the 
titate  of  Iowa,  found,  owing  to  the  absence  of 
his  father  from  the  State,  and  not  having  his 
written  power  of  attorney,  that  he  coulcf  not 
obtain  the  patents  in  his  father's  name,  and, 
pursuant  to  the  alternative  agreement,  caused 
them  to  be  issued  in  his  own  name,  but  failed 
thereafter  to  convey  the  land  to  his  father. 
His  father,  in  1852,  died,  leaving  a  last  vnll, 


which  was  recorded  in  Pulaski  County;  and  the 
appellant  was  named  in  the  vnll,  and  qualified, 
as  one  of  the  executors,  and  entered  upon,  ana 
continued  to  discharge,  his  duties  as  executor 
of  the  will.  He  was  also  one  of  the  devisees  of 
the  will,  and  received  the  portion  of  the  estate 
devised  to  him.  The  testator,  among  other 
things,  willed  to  his  wife,  during  her  life,  this 
Iowa  land,  remainder  to  his  son,  Milton  Green 
McQuerry,  and  recited  the  fact  that  he  bought 
the  two  warrants,  and  that  the  appellant  £&d 
to  have  the  patents  issued  in  his  own  name,  and 
requested  him  to  convey  the  land  to  bis  wife 
for  and  during  her  life,  remainder  to  Milton 
Green  Mc(Juerry.  Milton  Green  McQuerry 
died  soon  after  the  war,  without  having  had 
issue;  and  the  widow  of  the  testator,  John  Mc- 
Querry, having  died  in  1884,  the  appellees 
brought  this  action  in  equity  against  the  ap- 
pellant, to  compel  him  to  convey  to  the  ap- 
pellee, Mr&  Gilleland,  sister  of  the  appellant, 
and  the  other  appellees,  children  of  his  other 
sister,  deceased,  their  respective  portions  of 
said  land,  they  claiming  as  co-heirs  with  the 
appellant  of  Milton  Green  McQuerry.  The 
lower  court  adjudged  that  appellant  should 
make  the  conveyance.  From  that  judgment  he 
has  appealed. 

It  is  to  be  observed  that  appellant  is  one  of 
the  devisees  under  the  will,  and  is  one  of  the 
executors  of  the  will.  Also,  supposing  that  the 
testator  was  mistaken  as  to  owning,  or  ever 
having  owned,  any  interest  in  said  land,  that 
the  appellant  was  bound  to  respect,  and  that  it 
in  fact  belonged  to  the  appellant,  yet  it  is  a  fact 
that  the  testator  devised  a  portion  of  his  own 
estate  to  the  appellant,  and  directed  (the  re* 
quest  is  in  this  will  a  direction)  the  appellant  to 
convey  this  land  to  bis  widow  for  life,  re- 
mainder to  Milton  Green  McQuerry.  The  tes- 
tator, in  making  this  direction,  assumed  to  dis- 
pose of  this  land  as  his  own,  and,  in  connection 
with  other  estate,  certainly  his  own,  devised 
portions  of  the  whole  to  all  of  bis  children ;  and, 
but  for  reckoning  the  whole  as  his,  he  doubt- 
less would  have  made  a  dififerent  disposition  of 
the  estate  that  did  in  fact  belong  to  him. 

So  the  question  arises,  supposing  that  said 
land  belonged  to  the  appellant,  but,  the  testa- 
tor having  assumed  to  dispose  of  it  by  will,  and 
the  appellant  having  been  made  a  devisee  under 
the  will,  and  having  accepted  its  provisions, 
has  he  not  thereby  elected  to  surrender  all  right 
to  said  land,  and  to  make  the  conveyance  ac- 
cording to  the  direction  of  the  will?  The  prin- 
ciple is  well  settled,  where  a  testator  devises  his 
own  estate,  or  a  part  of  it,  to  a  person,  and  also 
devises  that  person's  estate  to  another,  and  that 
person  accepts  the  estate  thus  devised  to  him, 


McKeJ  vey,  6  Cent.  Rep.  108, 104  N.  Y.  179;  Prentice 
T.  Janflsen,  79  N.  T.  478, 14  Hun,  548;  Van  v.  Bamett, 
19  Yes.  Jr.  103;  Mutlow  v.  Bl«v,  L.  R.  1  COi.  Dlv.  886, 
16  Bd^.  Rep.  (Moak)  8061 

InBtaneni  late  coMea, 

Children  of  a  testator,  by  acceptlnir  beneflolary 
pTovislons  in  the  will  in  respect  to  land  conveyed 
to  him  by  their  grandfather  for  life  only,  with  lim- 
itation to  them,  thereby  surrender  any  right  under 
the  deed  of  their  grandfather  inconsistent  with  the 
will,  and  must  abide  by  their  election.  Borden  v. 
Ward,  103  K.  a  173. 

Where  a  mother  deeded  a  quarter  of  an  entire 
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city  lot  to  one  of  her  sons,  and  afterwards  devised 
the  entire  lot  to  her  three  sons,  including  the 
grantee,  share  and  share  alike,  such  grantee  will  be 
required  to  elect  whether  he  will  take  under  the 
will;  and  tf  he  electa  not  to  do  so,  he  will  not  be  en- 
titled to  a  partition  of  the  remaining  three  quarters. 
Brown  v.  Brown  (Minn.)  44  N.  W.  Bep.  260. 

A  man  who  wrote  his  wife*B  will,  and,  after  an 
executor  had  renounced,  took  administration  cum 
testamento  annexe^  and  acted  for  two  or  three 
years,  and  filed  an  account  as  administrator,  and 
received  some  benefits  under  the  will,  must  be  held 
to  have  elected  to  claim  under  the  will,  instead  of 
against  it.    8choll*s  App.  (PaJ  17  AtL  Bep.  200. 
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Ebntucxt  Coubt  of  Afpsals. 


Dbc.» 


•iich  person  will  not  be  beard  to  assert  bis  old 
rig'bt,  but  by  thiisacceptingtbe  provisions  of  the 
will,  be  rc'linquisbes  bis  old  rigbt  to  tbe  otber 
person.  He  cud  not  eojoy  tbe  bounty  conveyed 
by  I  be  will,  and  at  tbe  same  time  claim  bis  old 
ri^bt.  I'be  intention  of  tbe  testator,  in  sucb  case, 
is  iliBt  b()ib  bounties  sbali  take  efTect,  and  tbe 
conscience  of  tbe  devisee  is  alTecled  by  tbis  in- 
tention; and  bnving  accepted  tbe  bounty,  it 
would  be  a  fraud  upon  tbe  testator  to  allow 
bim  to  tbus  accept  tbe  bounty,  and  at  tbe  same 
time  hold  on  to  tbe  bounty  tbat  tbe  teslator  in- 
tended for  another;  and,  but  for  the  belief  that 
such  (itber  would  receive  the  bounty,  tbe  de- 
vises would  not  have  been  thus  made.  It  is  to 
prevent  tbis  fiaud  tbat  equity  puts  this  donee 
to  bis  election,  anil,  having  made  his  election 
to  accept  the  provision  for  bis  l>enefit,  be  there- 
by elects  to  abide  by  all  of  the  provisions  of  the 
will,  and  surrender  all  rights  inconsistent  with 
them,  and  to  do  whatever  the  will  directs  him 
to  do  in  order  to  carry  out  its  provisions.  The 
right  of  tbe  appellees  did  not  accrue  until  after 
tbe  deiitb  of  tbe  widow  of  tbe  testator,  wbich 
occurred  in  1884. 

Tbe  appellant  contends  tbat,  as  tbe  will  was 
not  recorded  in  Lucas  County,  Iowa,  where 
tbe  laud  was  situated,  the  appellees  cannot 
maintain  this  action.  This  contention  is  based 
upon  the  fact  that,  as  Milton  Green  Mc()uerry 
could  not  have  maintained  an  action  m  tbe 
State  of  Iowa  for  the  recovery  of  the  land,  be- 
cause the  will  was  not  recorded  in  that  State, 
it  follows  that  his  heirs  cannot  maintain  this 
action  to  compel  a  conveyance.  We  cannot 
agree  to  this  contention.  It  is  well  settled  that 
the  performance  of  an  equitable  obligation,  or 
an  o  I 'ligation  that  may  be  enforced  by  an  ac- 
tion in  jieitonam  and  not  in  rem^  may  be  en- 
forced wherever  the  chancellor  may  obtain 
personal  jurisdiction  of  the  person,  without  re- 
gard to  the  fact  tbat  tbe  real  estate  to  wbich 
Buch  obligation  relates  is  situated  in  another 
State. 

In  tbe  case  of  MasHe  v.  WatU,  10  U.  S.  6 
Cran^'h,  148  [8  L.  ed.  181]  (case  going  to  tbe  su- 
preme court  from  this  State),  the  court  said: 
"Eit  her  in  consequence  of  contract,  or  as  trustee, 
or  as  the  bolder  of  a  legal  title  acquired  by  any 
species  of  malatjde%  practiced  on  the  plaintiff, 
the  principles  of  equity  give  a  court  junsdiction 
wherever  the  person  may  be  found;  and  tbe 
circumstance  that  a  question  of  title  may  be  in- 
volved in  tbe  inquiry,  and  may  even  constitute 
tbe  essential  point  on  which  the  case  depends, 
does  not  seem  sufficient  to  arrest  tbat  jurisdic- 
tion. .  .  .  This  court  is  of  opinion  tbat,  in 
case  of  fraud  or  trust  or  of  contract,  the  juris- 
diction of  a  court  of  chancery  is  sustainable 
wherever  tbe  person  be  found,  although  lands 
not  within  the  iurisdiction  of  tbat  court  may 
be  affected  by  the  decree." 

In  sucb  case  the  subject  matter  is  not  tbat  of 
tbe  recovery  of  land.  In  other  words,  it  is  not 
an  action  in  rem.  Tbe  court  need  not  have  tbe 
land  before  it  in  order  to  be  able  to  render  a 
Judgment.    But  the  action  is  in  penonam,  for 
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the  purpose  of  enforcing  a  personal  obligHtioi> 
of  contract  or  of  trust.  It  is  true  that  tbe  title 
to  land  is  to  be  affected  by  the  decree,  in  so  far 
as  it  compels  tbe  party  to  convey;  but,  as  said, 
by  reason  of  his  trust  or  contract  duty,  he  i» 
personally  obliged  to  convey,  and  tbat  duty 
may  be  discharged  in  one  State  as  well  as  an- 
other, although  the  land  may  not  be  situated 
in  such  State.  It  is  the  breach  of  trust  or 
contract  to  convey,  that  may  be  complied  with 
without  regard  to  the  location  of  the  land,  tbat 
gives  the  right  of  action  in  personam.  If  Mil- 
ton Green  McQuerry  were  alive,  he,  for  the 
foregoinfl:  reasons,  could  maintain  this  action 
in  this  State;  and,  be  being  dead,  tbe  appelleea 
can  maintain  it. 
The  judgment  ie  afflrmed. 

A  petition  for  rehearing  was  isubsequently 
filed  and  on  February  4,  1890,  Bennett, «/.» 
delivered  tbe  opinion  of  the  court: 

It  is  true  that  tbe  children  of  Mrs.  Gilmore, 
tbe  appellee's  deceased  sister,  are  not  made 
parties  to  tbis  action.  The  reason  for  not  mak- 
ing them  parties  is  that  they,  as  is  alleged  and 
proven,  in  1872,  received  from  tbe  appellant  a 
conveyance  to  all  of  said  land,  except  120  acres 
thereof,  which  is  not  of  greater  value  than  one 
third  of  the  whole  tract,  less  20  acres  sold  by 
Milton  McQuerry  in  bis  lifetime.  It  is  true 
that  said  children,  as  representatives  of  Milton 
McQuerry,  were  entitled  to  one  third  of  the 
land  thus  conveyed  to  tbem;  and,  if  they  or 
their  mother  purchased  tbe  same  from  the  ap- 
pellant, tbe  purchase  was  wrongful,  for  it  be- 
longed to  tbem.  It  is  also  true  that  appellant 
conveyed  to  said  children  the  third  of  said  land 
that  belonged  to  bim.  It  is  also  true  that  tbe 
appellees  only  sued  for  one  third  of  said  land, 
and  the  court  adjudged  tbat  she  was  entitled  to 
the  120  acres  of  tbe  land,  as  one  third  of  the 
whole,  and  ordered  the  appellant  to  make  a 
deed  to  tbe  same.  So  the  mtimation  of  coun- 
sel, to  the  effect  tbat  tbe  appellant's  right  to 
only  one  third  of  tbe  land  was  ignored  by  tbe 
judgment,  is  a  mistake.  Also,  the  appellees 
were  entitled  to  one  third  of  the  whole  tract, 
less  what  Milton  McQuerry  sold,  notwithstand- 
ing tbe  fact  that  Mrs.  Gilmore  might  have 
waived  or  failed  to  assert  her  rigbt  to  one  third 
by  inheritance,  and  have  bought  the  same  from 
tbe  appellant.  Tbe  fact  that  she  failed  to  do 
so,  if  she  did,  can  in  no  wise  prejudice  the  ap- 
pellee's right  to  her  third  of  tbe  whole.  The 
record  shows  that  tbe  appellant  conveyed 
equivalent  to  two  thirds  of  tbis  land  to  the 
children  of  Mrs.  Gilmore,— one  third  that  thej 
were  entitled  to  in  rigbt  of  their  mother,  as  heir 
of  Milton  Querry,  and  one  third  as  a  purchase 
from  the  appellant,  his  inheritance  from  said 
Milton. — leaving  only  one  third  in  value  of  the 
land,  the  quantity  that  the  appellee  is  entitled 
to.  We  are  at  a  loss  to  know  why  tbe  appel- 
lee may  not  recover  this,  as  it  is  set  off  iroin 
the  balance  by  metes  and  bounds,  withoul 
joining  said  children. 

Petition  overruled. 


Ibdtt. 
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KEBRASEA  SUPREME  COURT. 


Guy  0.  BARTON  ei  al.,  Appis., 

UNION  CATTLE  CO. 

f....Keb.....) 

9oIlnttoB  of  stream.  Plaintiffs  are  the  own- 
ers of  a  tract  of  land  tbroufirh  whloh  the  PapiUlon 
Creek  flows,  and  which  land  is  used  for  general 
farming  purposes  and  for  stock  raising,  watering 
their  cattle  from  the  creek.  The  defendant  o w  ns 
a  larger  track  of  land  immediately  adjoining,  up 
the  stream  from  the  plaintiffs.  The  defendant 
erected  a  large  feeding  stable  for  cattle,  in  which 
were  kept  and  fed  a  maximum  of  8,750  head  of 
cattle.  The  bam  was  washed  out  by  means  of 
steam  pumps  twice  dally,  and  the  dung,  urine 
and  droppings  from  the  cattle  carried  by  means 
of  sewers  Into  the  creek,  and  by  force  of  the 
stream  down  to  and  upon  the  plaintiffs'  land, 
thereby  fouling  and  polluting  the  water,  and 
rendering  It  unfit  for  use,  creating  an  atmos- 
pheric stench  and  nuisance.  This  was  contin- 
ued for  about  two  years.  In  an  action  in  equity 
by  the  plaintlflTs  against  the  defendant,— Held, 
that  the  defendant  would  be  enjomed  from  con- 
tinuing such  nuisance. 

(December  31, 1888L) 

APPEAL  by  plaiD tiffs  from  a  decree  of  the 
District  Court  for  Sarpy  County  dismiss- 
ing the  petition  in  a  suit  brought  to  enjoin  de- 
fendant from  polluting  the  waters  of  a  certain 
creek.     Reversed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mestrs.  Hall*  McCnlloug^h  &  Eng^lish 
for  appellants. 

Mr.  J.  M.  Woolworth,  for  appellee: 

If  in  the  exercise  of  bis  discretion,  the  chan- 
cellor finds  that  a  small  sum  awarded  by  a 
lury  will  make  good  to  the  plaintiff  the  injury 
he  may  sustain,  and  that  vastly  beyond  that 

*Head  note  by  Cobb,  J, 


sum  the  defendant  will  be  injured  by  a  decree 
against  him,  the  parties  will  be  sent  to  law  to 
ascertain  the  damage.  In  such  a  case,  the 
remedy  at  law  is  adequate. 

Burnham  v.  Kempton,  4A  N.  H.  88,  101; 
Eastman  v.  Amoskeoff  Mfy.  Co,  47  N.  H.  71, 
78;  WiUtUsey  v.  Hartford,  P.  <fe  F.  H.  Co. 
28  Conn.  421,  432;  MeC(yrd  v.  Iker,  12  Ohio, 
887;  AttuOen.  v.  Sheffield  Oas  Consumers  Co. 
8  DeG.  it  &  G.  804;  Bicliard's  App.  57  Pa. 
106;  Parker  ▼.  Winnipiseogee  Lake  Cotton  eft 
W.Oo.  67  U.  8.  2  Black,  &45  (17  L.  ed.  838); 
Belters  v.  Partis  db  Wiltiams  Co,  80  Fed.  Hep. 
164;  West  Oumlterland  Iron  A  SUel  Go.  v.  Ken- 
yon,  L.  R.  6  Ch.  Div.  773. 

The  question  is,  Does  the  proprietor  above 
use  the  water  for  a  legitimate  purpose  and  ia 
a  reasonable  way,  without  negli/rence  or  mal- 
ice? If  he  does,  the  proprietor  below  cannot 
complain  although  b^  such  use  the  water  be- 
fore it  reaches  him  is  reduced  in  quantity  or 
deteriorated  in  quality. 

tiuow  V.  Parsons,  28  Vt.  459;  Jacobs  v.  AUard^ 
42  Vt.  808;  Haskins  v.  Haskins,  9  Gray,  890; 
Prentice  v.  Qeiger,  74  N.  Y.  841;  Gould  v.  Bos- 
ton Dock  Co.  18  Gray,  442. 

The  feeding  of  cattle,  and  flow  of  what  nat- 
urally comes  from  them  into  the  river,  is  a 
natural  use  of  the  land  and  water — the  evil 
only  arises  from  the  great  extent  of  the  busi- 
ness. But  extent  of  the  business  is  an  acci- 
dent and  not  a  true  test  of  the  right.  The 
true  test  is,  naturalness  of  the  use. 

Losee  v.  Buchanfin,  51  N.  Y.  477;  Pennsyl- 
vania Coal  Co.  Y.  Sanderson,  4  Cent.  Hep.  475, 
118  Pa.  126. 

It  is  not  right  to  suppress  such  a  businesa 
for  sake  of  the  slight  advantage  which  may 
accrue  to  the  plaintins  therefrom. 

Earl  of  Bipon  v.  IJobart,  8  Myl.  &  K.  169; 
Pennsylvania  Coal  Co,  v.  Sanderson  and  Bich- 
ard!s  App,  supra;  Atchison  v.  Peterson,  87 
U.  8.  20  Wall.  507  (22  L.  ed.  414). 


NOTB.— Damages,  for  poXhdion  of  water  of  stream. 

The  measure  of  damaires,  in  an  action  by  a  lower 
owner  against  an  upper  owner  for  pollution  of  the 
stream,  thereby  depriving  plaintiff  of  the  use  of 
the  water,  and  also  causing  offensive  odors  affect- 
ing health  and  comfort,  is  the  depreciation  in 
rental  value,  and  the  bodily  siclcness,  pain  and  dis- 
comfort thereby  caused.  Ferguson  v.  Firmenich 
Mfg.  Co.  77  Iowa,  676;  Bufaula  v.  Simmons,  86  Ala. 
OK. 

Liability  for  maintaining  a  nuisance  to  the  Injury 
of  adjoining  owners  does  not  depend  on  the  ques- 
tion whether  such  use  by  the  owner  is  reasonable 
or  otherwise,  but  on  the  question  of  whether  he 
Injures  his  neighbor.  Keinhardt  v.  Mentasti,  L.  R. 
ttCh.  DlY.  688,  61  L.  T.  N.S.  328.  40  Alb.  L.  J.  400. 

When  a  municipal  oorporatioa,  by  artificial 
drainage,  causes  filthy  and  unwholesome  house 
eewage  to  fiow  into  and  pollute  a  stream,  to  the  use 
of  whloh  in  its  natural  state  a  land  owner  through 
whose  premises  it  passes  is  entitled,  he  is  entitled 
to  damages,  together  with  an  abatement  of  the 
nuisance.  Chapman  y.  Rochester,  1  L.  B.  A.  296 
and  note^  110  N.  Y.  278. 

Riparian  owners:  riohts  and  liat»HUies. 
The  upper  owner  may,  as  a  rule,  use  the  stream 
In  a  reasonable  manner,  for  reasonable  purposes, 
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even  as  a  means  of  carrying  off  waste  matter. 
Whether  the  use  to  which  he  wishes  to  devote  it  ia 
reasonable  must  be  determined  by  the  circum- 
stances. Ferguson  y.  Firmenich  Mfg.  Co.  77  Iowa« 
576. 

A  lower  owner  cannot  recover  against  an  upper 
owner  for  the  pollution  of  the  stream.  If  he  him- 
self contributed  to  it.    Ibid, 

The  fact  that  a  stream  has  been  used  as  a  com- 
mon sewer  for  many  years  is  no  excuse  to  an  up-^ 
per  owner  for  polluting  it,  thereby  caujing  dam- 
age to  a  lower  owner.   Ibid. 

An  upper  owner  has  no  right  to  pollute  the  wa- 
ter unnecessarily.  Bpence  v.  McDonough,  77  Iowa» 
460.. 

All  the  water  of  a  stream  may  be  used  by  an  up- 
per owner,  if  it  is  required  for  watering  his  stock. 
Ibid. 

Where  the  pollution  of  a  stream  by  an  upper 
owner  is  continuous,  the  rule  that  one  who  takes 
no  steps  to  avoid  the  consequences  of  another's 
negligence  cannot  recover  damages  therefor  has 
no  application,  as  such  pollution  is  not  a  case  of 
mere  negligence,  but  a  continued  tortious  act. 
Satterfield  v.  Rowan  (Ga.)  9  8.  R  Rep.  677. 

Under  the  Georgia  Code,  an  upper  owner  has  no 
right  to  pollute  or  adulterate  the  water  so  as  ta 
render  it  unfit  for  use  by  a  lower  owner.    Ibid, 


See  also  24  L.  R.  A.  568;   31  L.    R.  A.   109. 
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Cobb,  (71,  delivered  the  opinion  of  the  court: 
This  cause  was  appealed  from  the  judgment 
of  the  District  Court  of  the  County  of  Sarpy, 
which  dissolved  Uie  injunction  against  the  de- 
fendant, and  dismissed  the  action  of  the  plain- 
tiffs. The  suit  was  brought  to  restrain  the  de- 
fendant from  polluting  the  waters  and  injuring 
the  flow  of  the  current  of  Papillion  Creek,  by 
dischar&ring  into  it  the  manure  and  offal  from 
the  extensive  cattle-feeding  bams  maintained 
by  the  defendant,  in  such  manner  and  degree 
as  to  injure  the  stream  for  husbandry,  and  de- 
stroy it  for  watering  live  stock,  on  the  adjacent 
premises  of  the  plaintiffs.  The  facts  appear 
that  in  1885  the  plaintiffs  bought  two  parcels 
of  land  lying  on  said  stream.  The  one  of 
eighty  acres  was  originally  pre-empted  by  Gil- 
more,  and  was  bouL»ht  of  one  Frost,  by  which 
Dames  it  is  desismaied;  the  other,  of  KK)  acres, 
"was  bought  of  Gates,  after  whom  it  is  called, — 
both  lying  on  the  creek  below  the  defendant's 
lands  and  bams.  In  the  same  year  the  defend- 
ant bought  400  acres  of  land  on  the  creek,  ad 
iacent  to  and  above  the  lands  of  plaintiffs,  for 
feeding  barns  and  grounds  for  its  cattle.  The 
barns  are  alleged  to  provide  stalls  for  3,500  cat- 
tle, each  animal  having  a  small  separate  stall, 
ranged  in  rows,  heads  and  tails,  in  uniformity, 
with  aisles  for  feeding  between  head  rows,  and 
the  like  between  tails  for  carrying  away  ma- 
nure and  offal;  the  droppings  falling  into  a 
trough  to  be  carried  off  by  a  flow  of  water,  in 
quantities,  two  or  three  times  daily,  and  thus 
conveyed  to  a  sewer,  through  which  it  is  car- 
ried on  into  the  stream,  amounting  to  1,000,000 
gallons  daily.  By  this  method  it  is  claimed  by 
the  plaintins  the  water  of  the  stream  is  dis- 
turbed and  polluted,  rendered  foul  for  all  com- 
mon uses,  and  impregnated  with  noxious  ex- 
halations, destructive  to  husbandry  and  dan- 
gerous to  health.  The  plaintiffs  ask  that  the 
Judgment  below  be  reversed;  that  the  injunc- 
tion against  the  defendant  be  restored  and  con- 
tinued, remedying  the  injuries  complained  of, 
and  for  general  relief.  The  answer  of  the 
defendant  admits  the  location  of  the  land  and 
property  of  either  party  on  Papillion  Creek,  in 
oarpy  County,  as  alleged,  and  admits  maintain- 
ing the  cattle  barns  in  the  manner  stated;  and 
sets  up  that  the  plaintiffs  had  notice  and  full 
knowledge  of  the  manner  and  results  of  defend- 
ant's business  prior  to  establishing  it,  and  con- 
sented thereto,  and  therefore  have  no  cause  of 
complaint. 

Upon  the  trial  the  allegations  of  the  petition 
as  to  the  ownership  and  occupation  of  the 
property  constituting  the  plaintiffs'  riparian 
pfoprietors  of  a  portion  of  the  small  stream 
called  the  *' Papillion,"  in  Sarpy  County,  was 
fully  proved;  that  they  ownea  and  occupied 
said  property  on  either  side  of  said  stream  for 
^neral  farming  and  cattle  raising  purposes. 
The  allegations  of  the  petition  as  to  the  occu- 
pation of  a  large  tract  of  land  upon  said  stream 
immediately  above  and  adjoining  the  land  of 
the  plaintids  by  the  defendant  Company,  and 
the  use  of  it  by  said  defendant  in  the  manner 
and  for  the  purpose  as  set  out  in  the  plaintiffs' 
petition,  was  also  fully  proved.  The  nature, 
character  and  extent  of  the  damage  and  injury 
to  the  plaintiffs  caused  by  the  use  of  the  de- 
fendant's feeding  bam,  and  the  casting  of  the 
manure  and  urine  of  their  cattle,  and  other  foul 
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and  deleterious  substances  therefrom.  Into  the 
said  stream,  and  such  substances  mixing  with 
the  water  of  said  stream,  and  floating  down 
to  and  upon  the  land  of  plaintiffs,  was  also 
proved. 

I  shall  not  deem  it  necessary  to  set  out  spe- 
cifically the  dates  of  the  acquisition  of  their 
several  rights  in  their  respective  properties  upon 
said  stream  by  the  parties  plaintiffs  and  defend- 
ant, as,  upon  a  careful  examination  of  the  evi- 
dence applicable  to  that  branch  of  the  case,  it 
does  not  appear  that  either  party  has  acquired 
any  prescriptive  rights,  or  been  guilty  of  laches 
which  can  be  urged  against  them  in  the  case. 
While  from  the  evidence  it  may  be  deemed 
probable  that  the  nuisance  to  the  plaintiffs' 
land  by  the  defilement  of  the  water  of  the  creek 
was  aggravated  by  the  discharge  of  premature 
calves,  or,  as  one  of  defendant's  witnesses  called 
them,  "slumps  or  deacons,"  therein,  along  with 
the  ordinary  dung  and  urine  from  the  cattle, 
during  a  portion  of  the  time  covered  by  the 
pleadings,  to  an  extent  not  to  be  apprehended 
generally  in  the  future,  yet  it  appears  from  the 
evidence  that  the  method  used  by  the  defend- 
ant of  using  warm  or  heated  feed  tends  to  cause 
cows  to  prematurely  drop  their  calves,  and 
where  large  numbers  of  them  are  kept  to^^ether, 
and  fed  in  that  manner,  an  entire  cessation  of 
that  source  of  defilement  is  scarcely  to  be  ex- 
pected. But,  aside  fiom  this,  it  is  fully  estab- 
lished by  the  evidence  that  the  maintenance  of 
defendant's  feed  stable  in  the  manner  contem- 
plated by  its  owner  and  those  skilled  in  that 
method  of  feeding  cattle,  and  operated  strictly 
in  accordance  with  the  rules  and  requirements 
of  the  system  adopted,  contemplates,  and  will 
inevitably  cause,  the  destruction  of  the  stream 
below,  so  far  as  its  value  to  the  plaintiffs  is 
concerned,  and  for  the  use  and  purpose  for 
which  it  has  heretofore  been  deemed  most  use- 
ful and  valuable. 

Considerable  evidence  as  well  as  discussion 
on  the  part  of  defendant  is  devoted  to  the  prop- 
osition that  the  injury  complained  of  is  trif- 
ling; and  it  is  sought  to  show  that  plaintiffs 
may  provide  means  of  watering  their  stock 
without  resorting  to  Papillion  Creek,  by  the 
outlay  of  a  few  hundred  dollars,  and  an  annual 
expenditure  of  20  per  cent  of  the  original  cost. 
To  this  point  defendant  cites  the  case  of  Jacobs 
V.  AUard,  42  Vt.  803.  In  that  case  plaintiffs 
were  the  owners  and  operators  of  a  starch  mill 
propelled  by  water.  Defendant  was  the  own- 
er of  a  shingle  mill  on  the  same  stream  above. 
The  cause  of  action  was  "  that  the  defendant, 
*with  the  intent  and  design  to  injure  the  ora- 
tors, and  damage  and  hinder  them  from  the  use 
of  the  water  for  the  purpose  of  their  starch 
factory,'  threw  into  the  stream  the  saw-dust 
and  shavings  and  waste  from  the  shingle  mill. 
.  .  .  and  that  they  render  the  water  impure 
and  unfit  for  making  starch,  and  clo^  the  flume 
and  penstock,  and  prevent  the  use  of  the  starch 
factory,"  etc.  The  court,  in  the  opinion,  says: 
"The  evidence  makes  a  rather  strong  impres- 
sion on  our  minds  that  much  of  the  trouble 
which  the  orators  claim,  and  give  evidence  to 
show,  that  they  experience  in  the  condition  of 
the  water  as  it  comes  to  their  works,  is  attrib- 
utable to  the  manner  in  which  thef  have  con- 
structed and  adjusted  a  new  dam,  m  reference 
to  their  works,  and  to  the  lack  of  proper  fend* 
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•ers  and  strainers  to  protect  against  Impurities 
that  may  get  into  the  stream  from  the  mills 
and  works  above  the  orators.  It  would  seem 
that  by  proper  modes  and  means,  which  they 
could,  without  unreasonable  pains  and  expense, 
have  adopted  and  put  in  use,  they  could  have 
secured  themselves  from  the  troubles  com- 
plained of  while  the  defendant  was  using  his 
shingle  mill,  and  letting  the  saw-dust  and  waste 
from  it  go  into  the  stream." 

The  distlDction  between  the  ahove  case  and 
the  case  at  bar  in  respect  to  the  remedy  sug- 
gested is  that  in  the  one  case  it  is  a  prevention 
of  the  effect  of  the  pollution,  and  in  the  other 
it  contemplates  the  enduring  of  the  effect  of  the 
pollution  of  the  stream,  but  sug&^ests  the  crea- 
tion of  an  artificial  watercourse  to  supply 
plaintiff's  laud,  and  coutetn plates  the  abandon- 
ment of  the  stream,  which  is  the  subject  of  the 
litigation.  The  difference,  as  it  seems  to  me, 
is  radical  In  principle,  and  I  do  not  think 
that  the  comparatively  small  cost  at  which 
plaintiffs  might  be  able  to  supply  water  for 
their  cattle  from  an  independent  source  can  be 
considered  in  connection  with  their  right  to 
have  the  stream  remain  uncontaminated  in  the 
manner  shown  by  the  pleadings  and  bill  of  ex- 
ceptions. 

I  cannot  agree  with  the  defendant  in  the  as- 
eertion  in  the  brief  under  the  second  point, 
that  "the  waters  of  the  Papillion  before  the 
building  of  the  defendant's  barn  were  unfit  for 
cattle."  I  do  not  so  understand  the  evidence. 
While  it  was  doubtless  inferior  in  sparkling 
clearness  to  the  waters  of  streams  of  mountain- 
ous regions,  where  the  soil  is  poor,  con«%isting 
in  great  part  of  sand  and  gravel,  the  evidence 
as  a  whole  fails  to  distinguish  it  from  the  gen- 
eral run  of  Nebraska  streams  of  about  the  same 
size,  in  respect  to  the  clearness  and  salubrity  of 
its  waters,  and  the  height  of  its  banks  and 
firmness  of  its  bottom.  That  it  has  been  used 
by  the  inhabitants  of  the  country  along  its 
banks  for  the  purposes  of  stock  water  since  the 
first  settlement  of  the  territory  is  sufficiently  es- 
tablished by  the  evidence. 

Defendant  in  the  brief  under  the  third  point 
uses  the  following  language:  "We  admit  the 
general  rule  that  the  proprietor  above  must  so 
use  the  water  as  not  to  impair  the  enjoyment  of 
it  by  the  proprietor  below,  and  therefore  must 
not  pollute  it.  But  that  general  rule  is  subject 
to  a  qualification  inherent  in  the  nature  of  the 
subject,  and  the  relative  rights  of  the  parties." 
The  rule  is  stated  in  nearly  the  same  language 
by  Judfie  Maxwell,  in  the  article  on  in  junc- 
tions, 10  Am.  &  Eng.  Cyclop.  Law,  844:  "Ev- 
ery owner  of  land  through  which  a  stream  of 
water  flows  is  entitled  to  the  use  and  enjoy- 


ment of  the  water,  and  to  have  the  same  flow 
in  its  natural  and  accustomed  course,  without 
obstruction,  diversion  or  pollution.  The  ri^ht 
extends  to  the  qualtity,  as  well  as  the  quantity 
of  water.  If,  therefore,  an  adjoining  proprie- 
tor corrupts  the  water,  an  action  will  Tie  against 
him;"  and  this  is  the  law  substantially  as  laid 
down  in  the  cases  there  cited,  especiallv  Z/o/^ 
man  v.  Boiling  Spring  Bleaching  Co,  14  N.  J. 
Eq.  335;  Rirhnond  Mfg,  Go.  v.  Atlantic  D$ 
Jjaine  Co,  10  R.  I.  106;  Gardner  v.  Newburgh^ 
2  Johns.  Ch.  1(^2;  BaUimore  v.  Warren  Mfg,  Co. 
59  Md.  96. 

These  cases  are  authority  for  the  plain  tiffs  in 
the  case  at  bar  as  to  all  its  branches.  In  most 
or  all  of  the  n  it  was  held  that  an  injunction 
would  be  granted  without  regard  to  the  mag- 
nitude of  the  interest  enjoined.  It  is  true,  aa 
stated  by  the  defendant  in  the  brief,  that  no 
complaint  is  made  that  the  defendant's  barns 
were  improperly  built  or  neglifjently  managed. 
Nor  can  it  be  denied  that  the  defendant's  busi- 
ness might  be  legitimately  carried  on  without 
damage  to  adjoining  land  owners  upon  % 
stream  of  the  size  of  the  Missouri  or  the  riatte, 
but  it  is  manifest  from  the  evidence  that  it  can- 
not, in  the  magnitude  described  in  the  evi- 
dence, he  carried  on  without  infringing  upon 
the  rights  of  the  lower  land  owners  upon  a 
stream  of  the  size  of  the  Papillion. 

I  do  not  deem  it  necessary  to  discuss  the 
question  whether  the  plaintiffs  have  a  remedy 
by  action  at  law,  for  I  understand  it  to  be  set- 
tled by  the  authority  of  the  cases  cited,  a§  well 
as  many  others,  that  a  continuing  nuisance  by 
polluting  the  waters  of  a  stream,  and  others  of 
a  like  diaracter,  may  be  proceeded  against 
either  by  law  or  in  equity  at  the  election  of  an 
injured  party.  See  also  Webb  v.  Portland  Mfg. 
Co.  8  Sumn.  189;  Ang.  Watercourses.  §  444. 
and  cases  there  cited;  AttyGen.  v.  Steward,  20 
N.  J.  Eq.  415;  Lyon  y.  McLaughlin,  32  VU 
423. 

The  injury  complained  of  by  the  plaintiffs  is 
the  pollution  of  the  watercourse,  and  not  the 
improper  or  unreasonable  use  of  the  water  of 
the  stream  hy  the  defendant.  This  is  a  ques- 
tion of  fact,  and,  as  the  decree  of  the  district 
court  was  for  the  defendant,  it  must  be  pre- 
sumed that  it  found  that  there  was  no  pollu- 
tion of  the  stream;  but  such  finding  is  unsus- 
tained  by  the  evidence  as  contained  in  the  bill 
of  exceptions,  and  is  clearly  against  it.  The 
decree  of  the  district  court  is  reversed,  and  a 
decree  for  the  plaintiffs,  as  prayed,  will  be  en* 
tered  in  this  court 

Betersed, 

The  other  Judges  concur. 


MAINE  SUPREME  JUDICIAL  COURT, 


Eben  H.  FERNALD  et  al.,  Oomplainanti, 

KNOX  WOOLEN  CO.  ei  al. 

< Maine > 

1«   Owners  of  millB  on  a  fltream*  flowing 
from  a  great  natural  pond  or  lake,  have  no  right 
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to  lower  the  outlet  and  draw  down  the  water  In 
the  pond  or  lake  below  its  natural  low-water  line. 

8.  The  riipht  to  divert  water  from  a 
stream,  under  Rev.  Stat.,  chap.  02,  9 1,  does  not 
include  the  right  to  lower  the  outlet  of  a  great 
natural  pond  or  lake,  and  lower  the  surface  of 
1;he  water. 

8.   An  i^Jnnetion   may  be  ipranted  to 


f,ee  also  13  L.  R.  A.  255;   18  L.   R.  A.  670,  679;  38  L.  R.  A.  188. 
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prevent  drawing  down  the  water  of  a  pond  below 
its  natural  low-water  line  where  defendants 
avow  an  Intention  to  do  so  whenever,  in  times  of 
drought,  the  water  is  needed,  and  have  already 
lowered  the  outlet  to  some  extent,  although  the 
damages  have  thus  far  been  nominal  only. 

(June  as,  1889.) 

ON  report  from  the  Supreme  Judicial  Court 
for  Kdox  County,  for  the  opinion  of  the 
full  court,  of  a  suit  brought  to  enjoin  defend- 
ants from  drawing  down  the  water  in  certain 
ponds  below  its  natural  level  and  to  recover 
damages  for  injuries  alleged  to  have  resulted 
from  such  action.    Judgment  for  plaintiffs. 

The  case  sufficiently  appears  in  the  opinion. 

Mr,  J.  H.  Montg^omtsry,  for  complamants: 

The  public  have  a  superior  claim  in  the  pond. 

Ordinance,  1641,  1647. 

Private  persons  may  restrain  a  nuisance  af- 
fecting^ the  public  rights,  when  they  receive 
Bpecial  damages. 

High,  Inj.  S  1554, 

Injunction  will  be  granted  to  restrain  the  de- 
pression of  the  outlet  of  a  great  pond  for  the 
purpose  of  drawing  off  its  waters  below  its 
natural  low-water  mark,  and  damages  given. 

Potter  V.  i/otce,  2  New  Eng.  Rep.  167,  141 
Mass.  857. 

Messrs,  William  H.  Foggier,  Charles 
E.  Littlefleld  and  T.  B.  Simonton  for 
defendants. 

Walton*  Jl,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity,  the  prayer  of  which 
is  that  the  defendants  may  be  restrained  by  in- 
junction from  drawing  off  the  waters  of  cer- 
tain ponds  named  in  the  bill  below  their  nat- 
ural low  water  mark. 

it  appears  that  the  plaintiffs  own  land  bound- 
ed on  the  ponds,  and  that  the  defendants  own 
mills  on  the  outlet;  and  the  complaint  is  that 
bv  excavating  the  channel  the  defendants  are 
able,  in  times  of  drought,  to  draw  down  the 
water  in  the  ponds  below  their  natural  low- 
water  line,  and  that  this  is  a  damage  to  the 
plaintiffs'  land. 

We  think  the  injunction  prayed  for  must  be 
granted.  We  do  not  think  the  owners  of  mills 
on  a  stream,  flowing  from  a  great  natural  pond 
or  lake,  have  a  right  to  lower  the  outlet,  and 
draw  down  the  water  in  the  pond  or  lake  below 
its  natural  low-water  line. 

Such  a  ri^ht  is  inconsistent  with  the  existence 
of  the  pond  as  a  pond.  If  exercised  to  its  full- 
est extent,  it  would  destroy  the  pond.  All  the 
water  might  be  drawn  out,  and  its  bed  left  dry, 
a  mere  stream  of  running  water  only  remain- 
ing. And,  if  exercised  U>  any  extent,  the  nee- 
essaiy  effect  must  be  to  widen  the  shores,  and 
deprive  the  adjoining  land  owners  of  their  nat- 
ural water  frontage;  for  it  is  the  settled  law  of 
this  State  that  lands  bounded  on  a  great  pond 
or  lake  extend  only  to  the  natural  low-water 
line,  and  that  all  beyond  is  owned  by  the  State; 
and  this  natural  water  frontage  may  be  as  val- 
uable to  the  land  owner  as  the  right  to  Araw 
water  \h  to  the  mill  owner.  But,  whether  of 
equal  value  or  not,  it  is  of  equsi  validity  In 
law,  and  entitled  to  equal  protection. 

This  precise  question  was  recently  consid- 
ered in  Massachusetts,  and  the  court  held  that 
the  water  of  a  great  pond  could  not  be  lawfully 
drawn  down  below  its  natural  low-water  line; 
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that  such  a  use  of  the  water  would  be  unrea* 
sonable;  that  great  ponds  belong  to  the  public; 
that  to  draw  down  the  water  below  its  natural 
level  is  inconsistent  with  the  common  right  to 
the  use  of  the  pond  as  a  pond;  that  for  such  an 
abstraction  of  the  water  an  information  or  BJk 
indictment  would  undoubtedly  lie  for  the  pub- 
lic wrong;  and  that  an  adjoining  landowner 
thereby  deprived  of  bis  natural  water  frontage 
could  obtam  redress  by  injunction.  Potter  y, 
Howe,  141  Mass.  857,  2  New  Eng.  Rep.  167. 

As  ffreat  ponds  and  lakes  are  public  prop- 
erty, tne  State  may  undoubtedly  control  and 
regulate  their  use  as  it  thinks  proper.  But,  in 
the  absence  of  legislative  authority,  no  individ- 
ual or  corporation  can  lawfully  draw  down  the 
water  of  a  great  natural  pond  or  lake  below  it» 
natural  low  water  line. 

It  is  urged  in  defense  that  our  Mill  Act  se- 
cures to  mill  owners  the  right  to  cut  canalsand 
divert  water,  and  that  the  lowering  of  the  out- 
let of  a  pond,  and  the  drawing  down  of  the 
water,  may  be  justified  under  this  Act.  We 
think  not.  The  language  of  the  Statute  is  that 
a  man  may  cut  a  canal  on  bis  own  land,  "and 
thereby  divert  from  its  natural  channel  the 
water  of  any  stream,"  etc.  Rev.  Stat.  chap. 
92,  ^  1. 

To  divert  is  to  turn  aside.  The  mere  ab> 
straction  of  water  can  hardly  be  ciillfd  a  di- 
version of  it.  The  lowering  of  a  natural  chan- 
nel can  hardly  be  called  the  diversion  of  water 
'*f remits  natural  channel."  Nor  can  the  wa- 
ter of  a  pond  properly  be  called  the  water  of  a 
stream.  The  terms  "pond"  and  "stream"  de 
not  mean  the  same  thing.  Nor  is  there  any- 
thing in  the  history  of  the  Act,  or  the  inconve- 
nience to  be  remedied,  which  leads  us  to  believe 
that  the  Legislature  could  have  intended  that 
the  word  "stream"  should  include  a  pond. 
We  think  the  Statute  does  not  apply. 

The  evidence  fails  to  satisfy  us  that  at  the 
time  of  the  commencement  of  this  suit  the  de- 
fendants had  drawn  down  the  waters  of  the 
ponds  referred  to  in  the  plaintitis'  bill  below 
their  natural  low-water  level  more  than  once, 
and  then  only  for  a  short  time,  during  the  dry 
season  of  1886.  The  damages,  therefore,  can 
be  nominal  only.  But,  as  the  defendants  ad- 
mit that  they  have  lowered  the  outlet  of  the 
ponds  some  four  feet  more,  and  avow  their  in- 
tention to  draw  down  the  water  below  its  nat- 
ural low-water  line,  whenever,  in  times  of 
drought,  the  water  is  needed  for  their  mills, 
we  think  the  plaintiffs  are  entitled  to  the  in- 
junction prayed  for. 

BiU  svstained.  Injunction  €U  prayed  for^ 
with  nominal  damages,  and  costs, 

Peter 8«  Ch.  J,,  and  Danforth,  Vir^iiu 
Emery  and  Haskellt  JJ,,  concurred. 


Otis  W.  BROOKS 

V, 

CEDAR  BROOK  &  SWIFT  CAMBRIDGB 
RIVER  IMPROVEMENT  CO. 

(....Bfaine....) 
1.  A  riparian  owner  has  no  rif^t  of  a^ 

KoTB.— Riparian  rights,  how  oonf erred.  Beenotss 
to  Haines  v.  Hall  (Or.)  8  L.  B.  A.  0OB;  Fulmer  v. 
WiUiama  (PaJ  1  L.  B.  A.  608. 


See  also  17  L.  R.  A.  628. 
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tUm  tor  the  washing  away  of  the  soil  of  the 
hanks  and  bottom  of  a  stream  across  his  land  in 
consequence  of  the  increased  flow  of  water  at 
certain  times,  occasioned  by  a  dam,  made  with 
legislative  authority,  for  the  purpoee  of  faoill- 
tatinff  the  driving  of  logs. 

S«  Incidental  ii^orles  to  land  bjr  the 
TTftwhlng  awagr  of  the  soil  of  the  banks  and 
bottom  oT  a  stream,  caused  by  a  reasonable  in- 
crease of  the  flow  of  water  at  certain  times  pro- 
duced by  a  dam  authorized  by  the  Legislature  to 
facilitate  the  driving  of  logs,  is  not  the  taking  of 
the  property  of  a  riparian  owner  for  which  com- 
pensation is  necessary. 

S^  A  clanse  of  a  charter  authorizing^ 
land  to  be  taken » which  makes  the  corpora- 
tion** accountable  to  the  owners  thereof  for  all 
damages,**  does  not  Include  consequential  In- 
juries. 

(June  5. 1880.) 

ON  report  from  the  Supreme  Judicial  Court 
for  Oxford  County,  for  the  opinion  of  the 
full  court,  of  a  suit  to  recover  damages  for  in- 
juries to  plaintilTs  lands,  which  were  alleged 
to  result  from  the  interference  by  defendant 
with  the  natural  flow  of  a  certain  stream  which 
crossed  them.    Judgment  for  defendant. 

Defendant  was  incorporated  and  given  power 
to  improve  certain  streams  for  the  purpose  of 
facilitating  the  driving  of  logs.  It  buiU  a  dam 
across  the  Swift  Cambridge  River  above  plain- 
tifTs  lands,  and  thereby  accumulated  a  head  of 
water  which  it  permitted  log  owners  to  use  in 
driving  Iheir  logs  upon  payment  of  certain 
tolls!  The  action  of  the  logs  and  water  injured 
plaintiCTs  lands,  and  he  brought  this  action  to 
recover  damages  therefor.  The  ca^^e  was  sub- 
mitted on  an  agreed  statement  of  facts,  and  in 
<»8e  defendant  was  liable  damages  were  to  be 
assessed  by  a  referee,  otherwise  judgment  to 
be  for  the  defendant 

Mr,  D.  Hammons  for  plaintiff. 

Mr,  A.  E.  Herrick*  for  defendant: 

The  provisions  in  the  Constitution  of  the 
State,  art  1,  §  21,  as  to  making  compensation 
for  property  taken,  applies  only  to  such  a  tak- 
ing as  transfers  the  title  from  the  owner  to 
others  for  public  use. 

Cushman  v.  Smith,  84  Me.  247. 

The  State  is  above  the  individual,  and  hns 
created  this  Company  with  certaiu  rights.  In 
the  exercise  of  these  rights  it  is  not  liable  for 
injurious  consequences  unless  so  done  as  to 
constitute  actionable  negligence. 

Larder  ▼.  Faring  Boom  Co,  66  Me.  448; 
Spring  V.  Rustell,  7  Me.  273;  Wliittieer  v.  Part- 
land  dK.  R,  Co.  88  Me.  27;  Boothby  v.  Andros- 
coggin db  K,  R,  Co,  61  Me.  818. 

That  Indirect  and  remotely  consequential 
injuiy  ml^ht  arise  would  not  make  the  defend- 
ant liable  when  such  injury  was  not  the  result 
of  its  action. 

Sumner  v.  Bichardion  Lake  Dam  Go.  71  Me. 
100. 

Emerj*  Jl,  delivered  the  opinion  of  the 
court: 

Facts  agreed.  Swift  Cambridge  Hiver  In 
Maine  is  a  non-tidal  stream,  but  is  capable,  in 
its  natural  state,  of  floating  to  market  logs  and 
other  products  of  the  forest,  and  hence  is  a 
public  highway  for  all  the  people  of  the  State. 
Brown  Y.  Chadboume,  81  Me.  9. 
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The  Legislature  authorized  the  defendant 
Company,  among  other  things,  to  build  dams 
across  this  river  lor  the  purpose  of  facilitating 
the  driving  of  logs  and  improving  the  naviga- 
tion.    Spec.  Laws  1875-77,  chap.  106. 

The  defendant  Company,  in  piirsunnccof  its 
charter,  and  for  the  purposes  named,  built  a 
dam  across  the  river,  about  four  miles  above  the ' 
plaintiff's  laud.  There  is  no  suggestion,  in  the 
statement  of  facts,  that  the  dam  is  not  properly 
constructed,  and  not  wholly  within  the  terms 
of  the  defendant's  charter. 

The  head  of  water  accumulated  by  this  dam 
increases  the  flow  below  the  dam,  when  the 
gates  are  opened  for  the  passage  of  logs.  This 
increased  flow  facilitates  the  driving  of  the  logs, 
which  is  the  object  of  the  Company's  charter 
and  works.  The  greatest  increase  in  the  height 
of  the  river,  where  it  passes  through  the  plain- 
tiff's  land,  caused  by  this  increased  flow,  is  one 
foot  The  action  of  this  increased  flow  of 
water,  and  of  the  logs  borne  along  upon  it, 
"has  tended  to  widen  and  deepen  the  stream 
by  gradually  wearing  away  the  soil  of  the  banks 
and  bottom  across  the  plaintiff's  land." 

The  plaintiff  brings  this  common-law  action 
to  recover  damages  for  that  injury  to  his  laud. 
He  makes  no  other  complaint  None  of  his 
land  has  been  appropriated  by  the  defendant 
It  has  not  flowed  nor  occupied  his  land. 
It  has  not  diverted  any  water  from  or  upon 
it.  So  far  as  appears,  it  has  by  their  erec- 
tions detained  the  water  a  reasonable  time,  and 
let  it  down  in  reasonable  quantities,  at  proper 
seasons.  This  is  just  what  is  being  c('utiuually 
done  on  nearly  every  siream  in  the  iSlJite,  and 
what  every  riparian  owner  submits  to,  with 
little  thought  of  claiming  damages. 

The  plaintiff's  injury,  if  any,  does  not  flow 
from  the  wrongful  act  of  anyone,  and  hence  is 
damnum  absque  it\juria.  To  hold  otherwise, — 
to  hold  that  the  mere  tendency  of  an  increased 
flow  of  water,  at  times,  in  its  natural  channel 
to  wear  away  soil,  is  in  itself  a  cause  of  action 
against  the  owners  of  mills  and  dams, — would 
prevent  all  improvement  of  inland  navigation, 
and  would  paralyze  all  industiies  depcudfiit  on 
water  power.  A  law  requiring  such  a  judg- 
ment can  never  have  been  established  by  the 
people. 

The  plaintiff  urges,  however,  that  the  Legis- 
lature cannot  authorize  the  improvement  uf  the 
navigation  of  the  public  streams  of  the  iStaie 
without  providing  compensation  to  riparian 
owners  for  such  injuries  as  his.  It  may  be  at 
once  conceded,  fully,  that  the  Legislfiture  ran- 
not  authorize  the  taking  any  property  of  a  ri- 
parian owner,  for  use  in  improving  the  naviga- 
tion, without  providing  compensation.  If  ri- 
parian land  is  taken  for  storage  of  water,  or  for 
a  receptacle  for  discharged  wnt^rs,  or  for  dams, 
locks,  etc.,  the  owner  is  entitled  to  qonipeusa- 
tion  for  the  injury  caused  by  such  taking. 
Tliis  concession,  however,  does  not  include  in- 
cidental injuries,  where  no  land  is  appropri- 
ated, and  no  water  is  diverted. 

The  riparian  owners  on  all  public  streams  in 
this  State  hold  their  riparian  lands  subject  to  the 

Earamount  right  of  navigation  of  s\ich  streams 
y  the  public  The  public  right  of  navigation 
existed  before  the  private  ownership  of  the  land 
under  or  adjoining  the  public  streams.  The 
title  to  the  whole,  lands  and  rivers,  was  flnt  in 
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the  sovereign,  whether  king,  province  or  State. 
In  all  the  grants  of  lands  from  the  sovereign, 
there  is  always,  at  least  unless  otherwise  ex- 
pressly Bti|  Mlated,  a  reservation  of  the  puhlic 
riglit  to  use  all  navigable  rivers  as  public  high- 
ways. Such  a  reservation  naturally  and  prop- 
erly retains  with  it  the  right  for  the  sovereign 
-to  make  and  authorize  all  reasonable  improve- 
ments, from  time  to  time,  to  facilitate  the  use 
of  the  river  by  the  public,  even  though  the 
land  owner  thereby  suffers  inconvenience  or 
loss,  so  long  as  none  of  his  property  is  actually 
appropnaled  by  the  sovereign.  This  sovereign 
right  has  been  continuously  exercised  in  this 
State  since  its  first  settlement,  and  by  the  gen- 
eral, if  not  universal,  consent  of  all  its  citizens. 
The  statutes  of  nearly  every  legislative  session 
contain  Acts  authorizing  the  improvement  of 
rivers  as  public  highways,  by  the  erection  of 
dams,  and  applying  to  nearly  all  the  public 
rivers  of  the  State.  All  these  Acts  assume  tbe 
right  of  the  State  to  make  such  improvements, 
without  makiog  compensation,  except  where 
pri  vate  property  is  actually  appropriated .  The 
General  Statute  authorizing  the  erection  of 
dams  for  creating  water  power  contains  no 
provision  for  compensation  to  riparian  owners, 
when  the  stream  is  not  diverted,  nor  the  land 
overflowed.  The  early,  long-continued  and 
universal  acquiescence  in  the  exercise  of  such 
a  right  is  tbe  strongest  evidence  of  its  existence. 
A  judicial  decision  can  hardly  be  necessary  to 
establish  it. 

The  courts,  however,  have  recognized  this 
right  of  tbe  State. 

In  Moor  v.  Veazie,  82  Me.  343,  857,  the  court, 
through  Cliief  Justice  Shepley,  declared  (quot- 
ing from  Hale,  De  Jure  Maris,  chap.  4,  prop. 
8)  that  '*the  common  law  accorded  to  the  sov- 
ereign power  I  he  *  care,  supervision  and  protec- 
tion of  the  common  right  of  navigation  in 
navigable  rivers,"  and  the  court  further  used 
tbe  following  language:  "  The  power  which 
has  *  the  care,  supervision  and  protection '  of  a 
common  right  is  bound  to  regulate  its  use  in 
such  manner  that  it  may  be  safe  and  con- 
venient. Tbe  duty  to  make  the  use  safe  and 
convenient  involves  the  right  to  remove  ob- 
structions, to  improve,  or  to  render  more  safe 
and  convenient  the  water  for  the  purpose  of 
navigation." 

In  Sumner  v.  Richardson  Lake  Dam  Co,,  71 
Me.  106,  it  did  not  appear  that  the  defendant's 
dam  in  any  way  caused  the  injury  complained 
of,  and  hence  tbe  case  is  not  directly  in  point. 
Still,  the  defendant  company  was  cnartered  to 
build  dams  to  improve  tbe  navigation  of  a 
public  stream,  and  the  court  plainly  intimated 
that  the  charter  was  lawful,  though  i'  did  not 
provide  compensation  for  consequential  in- 
juries,— such  injuries  as  are  complained  of  here. 

In  other  States,  this  question  between  the 
State  and  the  riparian  owners  has  been  directly 
presented  and  adjudicated. 

In  Holli'ster  v.  Union  Co,  9  Conn.  486,  the 
defendant  companv  was  authorized  by  the 
Legislature  to  build  piers,  wharves,  bridges, 
etc.,  m  the  Connecticut  River,  to  improve  its 
navigation.  The  company's  works,  built  under 
its  charter,  deflected  the  current  of  the  river 
against  the  plaintiff's  land»  washing  it  grad- 
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ually  away.  It  was  held  that  the  plaintiff  bad 
no  cause  of  action.  The  decision  was  put  oa 
the  ground  that  the  State  had  the  control  of  tbe 
river,  and  the  right  to  improve  its  navigation 
by  any  appropriate  means,  and  that  every 
grantee  of  land  on  the  river  took  subject  to  that 
right. 

In  Eolyoke  Water-Power  Co,  v.  Connectieut 
River  Co.,  20  Fed.  Rep.  71,  the  same  doctrine 
was  upheld  by  the  fedeial  court  in  the  Con- 
necticut District. 

In  Henry  v.  Vermont  Cent.  R.  Co.  80  Vt.  638, 
the  defendant  company,  in  pursuance  of  legis- 
lative authority,  constructed  works  that  turned 
the  current  of  a  stream,  so  that  it  washed  away 
the  plaintiff's  land.  It  was  held  that  the  injury 
was  consequential  only,  and  that  the  plaintiff 
could  not  recover.' 

In  Alexander  v.  Milwaukee,  16  Wis.  264,  the 
city,  under  legislative  authority,  made  a 
"straight  cut"  across  a  point  of  land,  to  im- 
prove the  harbor.  The  current  flowing  through 
tliis  straight  cut  came  against  and  wore  away 
the  plaiutiff's  land.  Held,  that  the  plaintiff 
had  no  cause  of  action. 

In  Oreen  v.  Swift,  47  Cal.  586.  the  defend- 
ants, by  legislative  authority,  changed  the  cur- 
rent of  American  River,  so  as  to  make  the  floods 
less  dangerous  at  Sacramento.  This  change 
caused  the  current  to  wash  the  lauds  of  the 
plaintiff.  Held,  that  the  defendant  was  pro- 
tected by  the  legislative  authority. 

In  Monongahela  Nav,  Co,  v.  Coon,  6  Pa.  883, 
the  company,  under  its  charter,  built  dams  and 
locks  in  the  Monongahela  River  to  improve  its 
navigation.  These  works  so  held  back  the 
water  as  to  retard  the  current  in  the  Youghio- 
^heny  River  above,  to  the  injury  of  the  plain- 
tiff. Held,  that  the  State  had  the  right  to  im- 
prove the  navigation  of  its  rivers,  and  that  the 
plaintiff  had  no  cause  of  action. 

Tbe  same  doctrine  is  well  expressed  in  a  later 
Pennsylvania  case,  McKeen  v.  Delaware  D, 
Canal  Co., 49  Pa.  430,  by  Agnew,  X,  as  follows: 
"The  Injury,  therefore,  which  followed  the 
raising  of  the  water  in  the  stream  to  improve 
the  navigation,  was  not  a  taking  of  property, 
but  one  merely  consequential,  which  be  must 
suffer  without  compensation.  .  .  .  Everyone 
who  buys  property  upon  a  navigable  stream 
purchases  subject  to  the  superior  righta  of  the 
Commonwealth  to  regulate  and  improve  the 
stream  for  the  benefit  of  all  her  citizens." 

It  is  urged,  however,  that  the  defendant's 
charter  makes  it  responsible,  in  this  action,  for 
the  plaintiff's  injury. 

By  the  second  section  of  the  charter  the 
Company  is  authorized  to  take  land  and  mate- 
rials, "  being  accountable  to  the  owners  thereof 
for  all  damages,  if  any,  to  be  ascertained  b^ 
reference,  or  by  actions  on  tbe  case."  This 
does  not  include  consequential  injuries.  The 
right  of  action  here  specilied  is  clearly  confined 
to  land  and  materials  taken  by  the  Company, 
No  land  nor  materials  have  been  taken  in  this 
case.  HoUister  v.  Union  Co,  0  Conn.  436, 
aupra. 

Judgment  for  th$  defendant, 

Peters,  Ch,  J,,  and  Walton*  Danfortlv 
Yirgin  and  Haskellf «//.,  ooncurred. 
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Larkin  THORITOIKB 

V. 

Inhabitants  of  TOWN  OF  CAMDEN. 
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.Maine. 


1.   AtownluuiiioaiitliorltgrtOTOteatax 

for  relmbunement  of  a  oolleotor  who  has  im- 
properly taken  a  note  for  tazee,  and  after  ao- 
countinff  for  it  as  money,  l)een  unable  to  oolleot  it. 

8*  The  desifl^natioii  of  a  perflon  against 
whom  a  tax  warrant  ia  issued  by  a  wrong  name 
will  not  excuse  the  colieotor*B  failure  to  collect 
the  tax  where  the  mistake. is  too  slight  to  raise 
any  question  of  identity. 

8*  Citiaeiui  can  be  taxed  only  for  lawful 
public  purposes. 

CJuneMftBm.) 

ON  defendants'  ezceplions  to  a  Judgment  of 
the  Supreme  JiKlicial  Court  for  Knox 
County  (Danforth,  J,)  in  favor  of  plaintiff  in  an 
action  to  recover  back  money  paid  by  plaintiff 
as  tax  collector  to  the  town  treasurer,  upon  a 
certain  tax  warrant  which  he  afterwards  failed 
to  collect.     Svsiained. 

The  case  was  referred  to  the  court  without 
the  intervention  of  a  jury,  upon  the  following 
agreed  statement  of  facts: 

"This  is  an  action  for  the  recovery  of  au 
amount  voted  hy  the  Town  to  be  paid  to  the 
plaintiff,  and  interest  on  same. 

"It  is  a^eed  that  plaintiff  was  collector  of 
taxes  of  said  Town  for  the  year  1878,  and  that 
among  thcT  various  taxes  intrusted  to  him  for 
collection  for  that  year  was  one  against  D. 
Knowlton  &  Co.  amounting  to  more  than  $300; 
that  he  failed  to  collect  of  them  a  portion 
of  said  tax,  amounting  to  $316.06  except  to 
take  the  note  of  said  D.  EnowUon  <&  Co.,  run- 
ning to  himself;  that  said  note  was  never  paid 
to  bim,  or  any  part  thereof,  owing  to  the  in- 
solvent of  said  D.  Enowlton  &Co.;  that  the 
plaintiii,  supposing  said  note  to  be  collectible, 
paid  the  amount  of  the  same  to  the  town  treas- 
urer for  the  said  Town  of  Camden;  that  he  did 
not,  as  collector,  attempt  to  enforce  any  portion 
of  said  tax  against  the  real  estate  of  said  com- 
pany, as  the  tax  was  assigned  to  D.  Knowlton 
&  Co.,  while  the  property  meant  to  be  taxed 
belonged  to  and  was  in  the  name  of  D.  Enowl- 
ton Company,  a  corporation,  there  being  no 
such  party  as  D.  EnowUon  &  Co. ;  that  in  1885, 
at  the  annual  meeting  of  said  defendant  Town, 
on  an  article  of  the  followin^tenor,  to  wit: 

'*  'Art  81st.  To  see  If  the  Town  will  vote  to 
refund  to  Larkin  Thorndike  so  much  of  the 
tax  assessed  to  D.  Enowlton  &  Co.  in  1873  as 
was  paid  to  the  Town,  but  never  collected,  amt. 
to  $316.06,  and  interest  on  same:  also,  what 
sum  of  money  they  will  vote  to  raise  to  pay  the 
same,' — ^it  was  voted  as  follows: 

"  'Art.  8l8t  Voted  the  selectmen  be  au- 
thorized to  pay  Larkin  Thorndike  the  sum  of 
three  hundred  dollars  ($300)  the  same  to  be 
raised  by  assessment;'  that  this  sum  was  early 
in  the  vear  of  1885  demanded  of  the  selectmen 
of  said  Town,  but  has  never  been  paid  to  the 
plaintiff,  nor  assessed  by  said  Town.  Luke 
Upham  protested  against  the  payment  of  said 
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sum,  which  was  recorded.  The  taxes  on  the^ 
property  of  D.  Enowlton  Company,  corpora- 
tion, for  years  1872  and  1877  were  assessed  in 
«be  name  of  D.  Enowlton  &  Co.,  and  paid  ta 
collector." 

Mr,  Thomas  A.  Hunt,  with  Mr,  T.  R* 
Simonton,  for  defendants. 

Mr.  J.  H.  Mont|Bromery,  for  plaintiff: 

A  municipal  corporation  has  power  to  settle 
disputed  claims  against  it.  and  an  agreement  to- 
pay  these  is  not  void  for  want  of  consideration. 

Dillon,  Mun.  Corp.  §  477. 

A  vote  by  a  town  is  in  law  a  promise  express, 
and  if  there  be  a  consideration,  it  ia  a  founda- 
tion for  an  action. 

HeUon  V.  Milford,  7  Pick.  25. 

The  collector  paid  the  amount  of  the  tax  ta 
the  Town  under  a  mistaken  idea  of  his  ri|^hts, 
and  the  Town  voted  to  refund  the  money  mad- 
vertently  paid  to  it  bv  the  plaintiff.  This  is  a 
good  consideration  for  the  vote  and  binds  the 
Town. 

Nelson  v.  Mifford,  supra;  Bean  v.  Jay,  28 
Me.  121. 

Emery,  /.,  delivered  the  opinion  of  the 
court: 

This  case  is  presented  by  the  defendants'  ex- 
ceptions to  the  ruling  of  the  presiding  justice 
awarding  judgment  for  plaintiff  on  an  agreed 
statement  of  facts.  In  submitting  a  case  upon 
au  agreed  statement,  the  plaintiff  has  the 
burden  of  stating  all  the  facts  necessary  for  the 
maintenance  of  his  action.  He  must  not  de- 
pend on  inferences.  Omissions  will  be  con« 
strued  against  him. 

In  this  case  we  must  assume  that  the  plaintiff 
was  the  duly  elected  and  qualified  collector  of 
taxes  in  the  defendant  Town  for  the  year  1878; 
that  he  had  a  le^al  and  sufficient  warrant  to 
collect  a  tax  of  $316,  legally  a^'sessed  against  a 
party  liable  to  taxation  in  said  Town,  and  styled 
in  the  warrant,  "D.  Enowlton  &  Co.;"  that  he 
made  no  effort  to  collect  said  tax  further  than  to 
illegally  permit  them  to  give  their  note  instead 
of  the  money  for  their  tax;  that  he  took  the 
note  as  money,  and  accounted  for  it  as  money 
to  the  town  treasurer;  that  twelve  years  after- 
wards, in  1885,  the  note  not  having  been 
paid,  the  Town  voted,  under  proper  articles  in 
the  warrant,  to  pay  him  $300  in  consideration 
of  the  premises,  the  said  sum  to  be  raised  by  as- 
sessment. 

Has  the  Town  the  power  to  impose  a  tax  for 
such  purpose?  Clearly  not,  unless  the  plaintiff's 
claim  is  incident  to,  or  connected  with,  the 
exercise  by  the  Town  of  its  legal  powers. 

A  town  is  not  a  business  or  a  charitable  cor- 
poration. It  is  simply  a  political  organization, 
created  as  a  convenient  agent  for  the  perform- 
anceof  certain  govermentaldutiesand  purposes. 
Its  powers  are  almost  entirely  political,  and  are 
properly  limited  to  its  duties.  It  has  only  such 
control  over  the  citizen  and  his  money  or  prop- 
erty as  is  expressly  granted  to  it,  or  is  necessary 
to  the  performance  of  its  duty  to  the  public. 
Indeed,  a  town  is  only  a  trustee  for  the  public. 
It  does  not  own  the  money  in  its  treasury,  nor 
the  municipal  propertv  generally, but  only  holds 
them  in  trust  for  the  public,  and  subject  to 
public  control  through  the  Legislature.  Dillon, 
Mun.  Corp.  §  61;  Met-i wether  v.  Garrett,  102 
U.  8.  472  [26  L.  ed.  1971. 
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The  narrow  limit  of  fbe  taxing  power  of  a 
town,  and  of  its  power  over  money  paid  into 
its  treasury  from  other  sources  than  town 
taxes,  is  illustrated  by  many  decided  cases.  In 
the  absence  of  a  special  statute,  a  town  cannot 
raise  money  for  purposes  of  local  defense  against 
an  invading  enemy  iStetwn  v.  Kempton,  18 
lilass.  272);  nor  to  build  places  of  amusement 
for  its  inhabitants  {Ibid,);  nor  to  abate  taxes 
{Cooley  V,  Orantille,  10  Cush.  58);  nor  to  cele- 
brate an  anniversary  {Task  v.  AdamSt  Id.  252), 
not  even  * 'Fourth  of  July"  {Hood  v.  Li/nn,  1 
Allen,  103);  nor  to  provide  uniforms  for  a  local 
military  company  {Claflin  v.  Eopkinton,  4 
Gray,  502);  nor  to  obtain  a  city  or  town  charter 
{Frost  v.  Belmont^  6  Allen,  152);  nor  to  oppose 
division  of  the  town  (Coolidge  v.  Brookline,  114 
Wass.  592;  WestbrookY.  Leering,  63  Me.  281); 
nor  to  pay  a  private  fire  company  {Oreenough  v. 
Wa^ejidd,  127  Mass.  275);  nor  to  build  a  court- 
house {Hach eider  v.  Epping,  28  N.  H.  354);  nor 
to  build  a  county  jail  {Drew  v.  Dam's,  10  Vt. 
bOay,  nor  to  build  a  brid;^  in  another  town 
{dmcord  v.  Boscawen,  17  N.  H.  465);  nor  to  aid 
a  private  cemetery  association.  Luques  v.  Dres- 
den, 77  Me.  186. 

It  cannot  divide  among  its  in  habitants  money 
receiv#»d  from  the  State  {Hooper  v.  Emery,  14 
^le.  875);  nor  assess  a  tax  to  pay  back  money 
voluntarily  paid  into  its  treasury  to  aid  in  re- 
lievine:  the  town  from  military  draft.  Perkins 
V.  Milford,  59  Me.  315. 

Within  its  sphere,  a  town  may  exercise  some 
discretion  as  to  what  claims  to  pay  or  to  contest. 
In  the  matter  of  schools,  roads,  paupers,  fire- 
engines,  town-houses,  etc.,  matters  which 
towns  are  created  to  care  for,  the  town  may  de- 
termine what  claims  on  these  accounts  it  will 
pay.  Tlie  claim  in  suit,  however,  arises  out  of 
matters  which  are  not  intrusted  to  the  control 
of  town  meetings.  It  concerns  the  collection 
ol  public  taxes. 

The  Statute  CRev.  Stat.  chap.  8,  ^  46)  em- 
powers a  town  to  raise  money  for  specified  pur- 
poses,—that  is,  to  fix  and  order  by  vote  the 
amount  to  be  assessed  and  collected  for  proper 
town  charges;  but  there  the  discretionary 
power  of  the  town  seems  to  end.  The  Statute 
gives  it  no  control  over  the  assessment  or  col- 
lection of  any  taxes.  It  is  true  the  Statute 
requires  the  town  to  appoint  the  assessors  and 
collectors  of  all  state,  county  and  town  taxes 
to  be  levied  within  its  territory,  but  the  town 
does  this  as  the  politicnl  agent  of  the  State. 
The  appointment  could  have  been  intrusted  to 
any  other  agency.  These  oflicers  are  not 
corporate  agents.  Tbey  are  public  olllcers. 
owing  to  the  public,  and  not  to  the  town  alone, 
the  duties  imposed  by  Statute.  Only  their  ap- 
pointment comes  from  the  town.  Their  au- 
thority is  from  the  Statute,  and  they  cannot  be 
controlled  by  the  town  in  the  execution  of  that 
ouihoiity.  Dcsty,  Taxn,  508,  685;  StaU  v. 
Walton,  62  Me.  106. 

Xo  vole  of  the  town  can  relieve  the  assessors 
of  any  part  of  their  statute  duty;  nor  can  such 
vote  control  their  action  in  any  detail.  The 
town  cannot  by  vote  increase,  diminish  or  vary 
the  duties  which  the  tax  collector  owes  to  the 
public,  nor  relieve  him  in  case  of  his  neglect, 
excepi  in  the  very  few  cases  where  the  Statute 
so  provides.  There  is  an  implication,  perhaps, 
in  Rev.  Stat,  chap.  6,  g  178,  that  the  town  may 
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relieve  a  collector  who  has  made  a  fmitless  ar- 
rest after  one  year.  In  general,  the  negligent 
collector  is  dealt  with,  not  by  the  town,  but  by 
other  public  officers  clothed  with  authority  for 
that  purpose. 

The  assessors  are  authorized  by  statute  in 
certain  contingencies  to  take  his  tax  warrant 
from  him  (§^  147,  149);  the  state,  county  and 
town  treasurers  may  each  issue  his  warrant  of 
distress  against  a  delinquent  or  slothful  col- 
lector. g§  151, 152, 158.  All  these  officers  pro- 
ceed, not  under  any  vote  of  the  town,  oat 
independent  of  it,  and  under  statute  authority. 
It  would  be  their  duty  to  act,  when  the  occasion 
arises,  even  in  spite  of  a  vote  of  the  town. 
When  a  tax  collector  has  once  received  a  legal 
tax  warrant,  he  becomes  chargeable  with  the 
whole  amount  of  the  tax,  state,  county  and 
town.  He  must  account  in  money  to  each 
treasurer  for  the  amount  ordered  to  be  paid  to 
him.  Fake  v.  Whipple,  39  Barb.  889;  Ovrham 
V.  Hall,  57  Me.  58. 

This  liability  is  not  a  private  debt,  due  to  the 
town  as  a  corporation,  which  the  corporation 
may  release.  It  is  an  officjal  liability  to  the 
public,  which  he  can  acquit  himself  of  only  by 
executing  his  warrant.  If  he  necrlects  to  exe- 
cute his  warrant,  his  liability  to  pay  to  the  treas- 
urers the  amounts  due  them  is  as  living  and 
binding  as  if  he  had  collected  the  money.  His 
payments  to  the  treasurers  are  general,  on  ac- 
count of  the  whole  sum  ordered  to  be  paid 
each,  and  not  particular,  on  any  individual  tax. 
His  warrant  commands  him  to  pay  over  a 
certain  gross  amount,  not  any  particular  taxes, 
to  each  treasurer.  Any  money  be  officially  pays 
the  treasurer,  he  pays  on  account  of  and  to  di- 
minish this  gross  sum,—  this  liability.  If  he  be 
dilatory,  his  own  money  or  property  can  be 
taken  on  a  treasurer's  warrant  of  distress,  and 
no  vote  of  the  town  can  restrain  the  treasurer 
or  restore  the  money.  If  he  be  dilatory  in  col- 
lecting, and  voluntarily  pays  his  own  money  to 
the  treasurer  without  waiting  for  the  warrant 
of  distress  to  be  issued,  he  only  does  his  official 
duty,^only  pays  what  he  was  bound  to  pay, 
and  could  be  compelled  to  pay.  If  no  vote  of 
the  town  can  restrain  the  treasurer  from  com- 
pelling payment,  it  would  seem  that  no  voto 
of  the  town  can  iforce  him  to  restore  what  has 
been  voluntarily  paid  him  by  the  collector  on 
account  of  his  official  liability.  In  neither  case 
does  the  collector  acquire  any  right  to  repay- 
ment from  his  subsequent  ondssion  to  collect 
of  the  taxpayer. 

Without  the  execution  or  revocation  of  his 
warrant,  the  tax  collector  seems  to  have  no 
claim  in  law,  morals  or  good  conscience,  either 
to  be  excused  from  failure  to  collect,  or  to  re- 
ceive out  of  the  town  treasury  sums  he  has 
paid  under  his  liability,  though  in  anticipation 
of  collection.  Such  a  claim  on  its  face,  what- 
ever the  particular  facts,  does  not  come  within 
the  purview  of  town  meetings.  If  a  town  has 
no  power  to  raise  money  from  taxes  to  restore 
a  gift  voluntarily  made  to  the  town  by  one  of 
its  citizens,  as  was  held  in  Perkins  v.  MVford^ 
59  Me.  815,  much  less  has  it  power  to  raise 
money  from  taxes  to  restore  to  a  public  officer 
money  he  has  paid  to  the  town  treasurer  under 
an  official  obligation  to  do  so. 

This  claim  is  that  of  a  public  officer  to  bo 
compensated  for  a  loss  tuuered  by  his  neglect 
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of  bis  public  duty.  We  nowbere  find  any  au- 
thority for  a  towD  to  make  sucb  compensation. 
For  a  town  to  make  sucb  a  compensation  to  a 
delinquent  collector,  or  to  otherwise  relieve  him, 
woula  be  in  effect  abating:  tbe  taxes  he  omitted 
to  collect.  A  town  has  no  power  to  abate  a  tax. 
(JooUy  V.  QranviUe,  10  Guui.  66. 

Tbe  only  tribunals  authorized  to  grant  abate- 
ments are  tbe  board  of  assessors  and  the  appel- 
late tribunal, — the  county  commissioners.  A 
town  meeting  has  no  authority  to  review,  mod- 
ify or  reverse  the  judgment  of  the  assessors  as 
to  the  persons  or  property  to  be  taxed.  Nor 
has  it  any  authority  to  excuse  a  man  from  pay- 
ing his  tax,  or  to  refund  to  him  a  legal  tax  once 
paid.  To  concede  that  a  town  can,  directly  or 
indirectly,  abate  a  tax  by  vote  in  town  meeting, 
is  to  concede  tbe  power  of  a  town  to  determine 
who  shall  pay  taxes  and  who  shall  be  exempt, 
and  the  consequent  power  to  place  the  public 
burd'  ns  wbollv  on  such  citizens  as  the  maior- 
ity  shall  single  out  for  that  purpose.  Ibis 
court  has  emphatically  held  that  a  town  has  no 
sucb  power,  and  that  tbe  Legislature  .  cannot 
confer  it.  Brewer  Brick  Co.  y.  Breioer,  62  Me. 
62. 

If  the  town  cannot  abate  the  tax,  it  certainly 
cannot  excuse  the  collector  from  collecting  it. 
Tbe  town  cannot  do  indir^tly  what  it  has  no 
direct  power  to  do. 

The  agreed  statement  of  facts  does  not  dis- 
close any  legal  excuse  for  the  collector's  failure 
to  collect  the  tax  in  question.  He  had  no  con- 
cern with  the  ownership  of  the  property,  nor 
with  the  propriety  of  the  tax.  It  is  said  in  the 
agreed  statement  that  the  property  meant  to  be 
taxed  belonged  to,  and  was  in  the  name  of. 


"D.  Knowlton  Company,"  a  corporation,  there 
being  no  such  party  as  '*D.  Knowlton  &  Co." 
It  is  said,  however,  that  D.  Knowlton  &  Co, 
gave  a  note  for  the  tax,  and  that  afterwards  D. 
Knowlton  &  Co.  became  insolvent.  There  m\LB% 
therefore  have  been  a  party  called  "D.  Knowl- 
ton &  Co.,"  and  it  was  unquestionably  the  samo 
party  as  "D.  Knowlton  Company."  The  variA- 
tion  was  simply  in  tbe  name  of  the  same  party, 
and  too  slight  to  raise  any  question  of  identity. 
The  agreed  statement  negatiyes  the  possibility 
of  any  other  party.  There  was  nothing  in  tho 
matter  of  name  to  hinder  the  collector  a  mo- 
ment. FarnnDorth  Go,  v.  Band,  65  Me.  19. 
The  validity  of  the  tax  was  not  questioned. 
We  cannot  see  any  ground  upon  which  to 
sustain  the  vote  of  the  Town  directing  the  as- 
sessment of  a  tax  upon  its  citizens  to  pay  this 
claim.  The  law  has  not  made  town  meetings 
tbe  courts  of  last  resort  in  a  matter  so  highly 
important  to  every  citizen  as  the  prompt  col- 
lection of  public  taxes.  It  does  not  permit  tho 
bestowal  of  public  money  upon  a  deliquent  of- 
ficer by  a  friendly  majority  in  a  town  meeting. 
The  limited  power  of  towns  over  public  money 
was  well  stated  in  Wesibrooky,  Leering,  63  Me. 
281.  The  taxpayer  is  by  no  means  at  the 
mercy  of  local  majorities.  The  law  carefully 
guards  his  rights  and  immunities,  and  only  per- 
mits him  to  be  taxed  for  lawful  public  pur- 
poses. It  gives  the  courts  power  to  afford  him 
ample  protection  against  the  inconsiderate, 
unauthorized  acticn  of  towns. 
deceptions  nutain^, 

PeterSf  Oh.  J„  and  Walton,  Danfortht 
Virgin  and  Haskell*  //.,  concurred. 
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MAYOR,  etc,  OF  NASHVILLE,  Piff.  in  Err., 

Michael  COMER  et  oL 

i Tenn. ) 

Damages  for  an  alleged  negligent  con- 
■traction  of  a  sewer,  la  consequenoe  of 
which  plaintiff^s  premises  are  injured  by  dl»- 
oharare  there  fronL,  must  be  limited  to  the  actual 
damage  sustained  up  to  the  time  of  briDgingr 
suit,  and  cannot  include  prospective  damages  on 
the  ground  that  the  defects  are  permanent,  al- 
though human  labor  will  be  necessary  to  remedy 
tbe  defects. 

(January  28, 1890.) 

ERROR  to  the  Circuit  Court  for  Davidson 
County  to  review  a  Judgment  in  favor  of 


plaintiffs  in  an  action  to  recover  damatres  for 
permanent  injuries  to  their  property  bv  reason 
of  the  discharge  thereon  or  sewage  from  de- 
fendant's sewer  which  was  alleged  to  be  de- 
fectively constructed.    Reversed. 

The  facts  are  fully  slated  in  the  opinion. 

Mr.  J,  M,  Anderson,  for  plaintiff  in 
error: 

A  municipal  corporation  can  be  indicted  for 
maintaining  a  nuisance. 

State  V.  Barksdale,  6  Humph.  164;  State  v. 
Murfreesboro,  11  Humph.  217;  HiU  v.  StaU,  4 
Soeed,  443;  Chattanooga  v.  State,  5  Sneed,  578; 
Dillon,  Mun.  Corp.  §§  1048,  1049. 

Where  a  suit  is  brought  to  recover  damages 
for  a  wrong  which  the  plaintiff  has  a  right  at 
any  tin)e  to  abate,  or  the  defendant  no  right  to 
continue,  the  recovery  must  be  limited  to  such 
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Uon  of  sewer. 

A  municipal  corporation  cannot  create  or  main- 
tain a  nuisance.  See  note  to  Chapman  v.  Rochester 
(N.  Y.)  1  L.  R.  A.  288. 

A  municipal  corporation  which  conducts  surface 
water  wrongfully  diverted  from  its  natural  chan- 
nel is  liable  for  damages  occurring  in  conraquenoe. 
IMd. 

It  Is  liable  for  any  special  injury  sustained  by 
others  from  the  negligent  or  unskillful  exercise  of 
4ts  authority  in  oonstructing  sewers,   iMd. 
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A  dty  is  liable  for  negligent  construction  of  its 
sewers,  whereby  injury  is  caused  to  the  property 
of  others.  Bee  note  to  Seymour  v.  Cummins  (Ind.) 
5L.R.A.128. 

A  city  is  liable  for  collecting  and  precipitating 
surface  water  on  another^s  land.    Ibid. 

A  municipal  corporation  in  the  construction  of 
its  streets  has  no  more  right  to  collect  the  surface 
water  and  discharge  it  upon  adjacent  lands,  in  a 
body  than  has  a  private  person.  See  note  to  Byoh« 
licki  V.  St.  Louis  (Mo.)  4  L.  K.  A.  804. 
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damnire  as  has  been  Bustained  op  to  the  time 
the  action  was  commenced,  and  no  estimate 
can  be  made  of  prospective  damage  upon  the 
bypoilii'sis  that  the  wrong  will  be  continued. 

Jlarman  v.  LauisvilU,  N.  0.  A  T.  R,  Co,  87 
Tenn.  6'4;  Uline  v.  New  York  Cent,  d  ff.  R. 
H,  Co,  101  N.  Y.  98, 2  Cent.  Rep.  116;  8  Suther- 
land, Damages,  p.  809. 

Mr,  Albert  D.  Marks,  for  defendants  in 
error: 

W  bercver  by  one  act  a  permanent  inlury  is 
done,  (he  damages  are  assessed  once  for  all; 
and  any  deprecialion  in  the  value  of  the  prop- 
erly will  be  an  element  of  damages  according 
to  ihe  extent  and  duration  of  the  plaintiff's 
estate. 

8  Sutherland,  Damages,  p.  873. 

When  a  wrongful  act  is  done  which  pro- 
duces an  injury  that  is  not  only  immediate, 
but  from  its  nature  must  necessarily  continue 
to  produce  loss,  independent  of  any  subsequent 
wiongful  act,  then  all  the  damages  resulting^ 
both  before  and  after  the  commencement  of 
the  suit  may  be  estimated  and  recovered  in  one 
action. 

8  Sutherland,  Damages,  p.  408.  See  also 
powers  V.  Council  Bluffs,  45  Iowa,  656. 

If  permanent  damages  are  allowed,  they  are 
measured  by  the  depreciation  of  value  caused 
by  the  nuisnnce  or  by  adding  to  the  amount  of 
damages  allowed  for  past  injuries  the  amount 
Dece*isarv  to  restore  ttie  premises  to  their  for- 
mer condition  or  to  protect  the  plaintiff  against 
future  injury. 

8  Suiheriand,  Damages,  p.  414. 

If  the  injury  is  to  the  value  of  the  premises 
themselves,  the  difference  in  the  value  of  the 
premises  before  the  nuisance  existed  and  their 
value  with  the  nuisance  there  is  the  measure 
of  (iama^^es. 

Wood,  Nnis.  p.  1002. 

When  the  nuisance  is  of  such  a  character 
thai  its  continuance  is  necessarily  an  in  jurv,  and 
It  is  of  |>ermnuent  character  so  that  it  will  con- 
tinue without  change  from  any  cause  but  hu- 
man labor,  the  damage  is  original  and  may  be 
at  once  fully  compensated. 

Wood,  Kuis.  p.  1005;  Harmon  v,  Louinille, 
y,  0.  &  T,  R.  Co,  87  Tenn.  614;  Iron  Mountain 
R  Co,  V.  Bingham.A:  L.R.  A.  622,  b7  Tenn.  523. 

The  courts  have  no  authority  to  interfere 
with  the  discretion  of  the  city  in  the  planning 
and  building  of  sewers,  by  ordering  abatement 
as  a  nuisance,  or  by  the  exercise  of  any  power 
peculiar  to  equity. 

Uorton  V.  Nashville,  4  Lea,  89. 

Messrs,  Ste(?er  &  Washin^on*  also  for 
defendants  in  error: 

This  sewer  was  a  permanent  improvement 
and  whatever  damage  it  occasioned  is  .of  a  per- 
manent nature.  Therefore  plaintiffs  cannot 
bring  successive  actions,  but  are  confined  to 
one  action. 

Where  the  improvement  causing  the  injury 
is  a  permanent  one  the  damage  should  be  con- 
sidered and  treated  as  original  and  may  be  at 
once  fully  compensated. 

Troy  V.  CJiesJnre  R,  Co,  28  N.  H.  88;  Elizor 
hethtown,  L,  <fc  B,  8,  R.  Co,  v.  Combs,  10  Bush, 
892;  Puwcrs  v.  Council  Bluffs,  45  Iowa,  655. 

The  diminution  of  the  value  of  the  adjacent 
property  occasioned  by  these  circumstances 
will  be  the  measure  of  his  right  of  recovery. 
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FinXeyf.  Benihey, 41  Iowa,  804;  lUinaie  Cent, 
R  Co.  Y.  OraybiU,  50  111.  242;  Ottatoa  Gat- 
light  Co,  ▼.  Graham,  28  HI.  78:  CMcofio  d  1, 
R.  Co,  Y.  Baker,  78  HI.  816;  Seelv  y.  Alden,  61 
Pa.  806;  Bart  v.  Evans,  8  Pa.  22;  Ripka  v. 
Sergeant,  7  Watts  &  S.  9. 

Where  a  city  constructs  a  sewer  of  insuf- 
ficient size  and  capacity  to  carry  off  the  water, 
thereby  causing  overflow,  it  is  liable  in  dam- 
ages. 

Rochester  White  Lead  Co.  v.  Bocheeter,  8  N.  Y. 
468;  Seifert  v.  Brooklyn,  101  N.  Y.  186, 54  Am. 
Rep.  664;  Ashley  v.  Port  Huron,  85  Mich.  296, 
24  Am.  Rep.  652;  Pumpel^y  v.  Green  Bay  d  M, 
Canal  Co.  80  U.  S.  18  Wall.  166(20  L.  ed.  557); 
Arimond  v.  Green  Bay  Co.  81  Wis.  816;  Baton 
V.  Boston,  a  d  M.  R.  Co,  51  N.  H.  504,  10 
km.  Rep.  147;  GiUison  v.  Charleston,  16  W. 
Va.  282;  Noonan  v.  Albany,  79  N.  Y.  470,  85 
Am.  Rep.  540;  Pye  y.  Mankato,  86  Minn.  378, 
1  Am.  St.  Rep.  671. 

Liirton*  J,,  deliyered  the  opinion  of  the 
court: . 

This  is  an  action  at  law  by  defendants  in 
error  to  recover  damages  resulting  from  ah  al- 
leged negligent  construction  of  a  sewer,  where- 
by both  storm  and  sewage  water,  in  times  of 
unusual  freshet,  haye  been  discharged  from 
the  sewer  upon  the  premises  owned  by  them. 
The  market  value  of  the  freehold  is  charged  to- 
have  been  depreciated,  and  damages  are  sought 
both  for  injury  and  destruction  of  household 
furniture,  as  well  as  for  permanent  impairment 
of  value  of  the  realty.  There  was  evidence 
admitt^  going  to  show  value  of  the  premises 
before  and  after  the  alleged  wrong.  The  trial 
judge  charged  the  jury  that,  if  they  found 
from  the  evidence  "that  the  market  value  of 
the  plaintiff's  property  has  been  permanently 
impaired  by  the  construction  of  the  sewer,  its 
proximity  and  liability  to  back  up  surface 
water,  and  discharge  offensive  sewage  matter 
upon  his  premises,  he  would  be  entitled  to  re- 
cover the  difference  in  the  market  value  of  the 
property  before  and  since  the  building  of  the 
sewer."    This  is  assigned  as  error. 

The  sewer  complained  of  was  erected  by  the 
City,  and  is  upon  the  public  street  upon  which 
the  property  of  Comer  abuts.  A  private  tribu- 
tary sewer,  erected  and  maintained  by  Comer, 
crosses  his  property,  and  passes  under  his 
house,  and  enters  the  public  sewer.  The  sup- 
posed defect  in  the  public  sewer  seems  to  be 
that  in  times  of  unusual  rains  it  has  not  capac- 
ity sufficient  to  carry  off  the  storm  water  now- 
ing  into  it,  and  upon  several  occasions  the  ac- 
cumulated sewage  and  storm  water  has  been 
so  great  as  to  result  in  backing  the  water  into 
the  smaller  and  tributary  sewer  of  Comer, 
whereby  his  premises  have  been  flooded.  As- 
suming that  defendants  in  error  were  entitled 
to  recover  damages,  the  question  is,  What 
damages?  Were  they  limited  to  such  actual 
damage  as  they  bad  sustained  up  to  the  time  of 
their  bringing  of  their  suit,  or  may  they  recover 
not  only  past,  but  prospective,  damages?  If 
the  latter,  then  the  charge  of  his  honor  is  cor- 
rect; but,  if  limited  to  damages  already  sus- 
tained, then  the  charge  is  erroneous.  The 
learned  counsel  for  Conner  and  wife  defend  the 
measure  of  damages  stated  to  the  Jjry  by  the 
circuit  judge  upon  the  suggestion  that  "the 


1890. 


MaYOB  of  NaSHVILLB  ▼.  OOMBB. 


46T 


fewer  was  a  permanent  improvement,  and 
whatever  damage  It  occasioned  is  of  a  perma- 
nent character,  and  that  for  this  reason  plain- 
tiff cannot  bring  successive  actions,  but  must 
recover  his  damage  once  for  all.  The  recovery 
of  prospective  damages  can  only  be  justified 
upon  tbe  assumption  that  the  premises  of  Comer 
will  for  all  time  to  come  be  subject  to  the  same 
disgusting  invasion  of  sewage  as  has  heretofore 
occurred.  Damages  assessed  upon  this  basis, 
as  is  frankly  conceded  by  counsel,  would  op- 
erate as  a  perpetual  license  to  the  City  to  con- 
tinue the  wrong  of  which  it  has  been  convicted. 
This  we  hold  to  be  the  consequence  of  a  recov- 
ery upon  a  similar  charge  in  a  case  of  an  action 
for  a  nuisance,  where  the  judgment  was  sub- 
mitted to  by  the  defendant.  Harmon  v.  LouU- 
tille,  N,  0.  d  T,  R.  Co.  87  Tenn.  614.  See,  to 
same  effect,  8  Sutherland,  Damages,  pp.  412, 
414. 

Is  it  just  or  right  to  assume  that  the  wrong 
of  which  Comer  complains  is  produced  from  a 
cause  permanent  in  its  character?  That  the 
sewer  is  a  permanent  improvement,  and  cost  a 

freat  deal  of  money,  will  not,  as  we  shall  un> 
ertake  to  show,  be  a  conclusive  factor  in  the 
settlement  of  the  question.  It  was  lawfully 
constructed  by  the  City,  upon  a  public  street. 
It  was  not  erected  with  any  purpose  to  dis- 
charge its  sewage  upon  the  premises  of  Comer, 
but,  rather,  to  carry  off  the  drainage,  as  well 
as  that  of  others  in  the  same  territory.  The 
complaint  is  not  that  the  City  has  been  guilty 
of  any  misconduct  in  erecting  a  sewer  where 
this  has  been  constructed,  but  that  its  servants 
have  so  unskillfully  built  it  that  upon  tbe  re- 
currence of  certain  unusual  conditions  it  dis- 
charges its  contents  upon  the  premises  of  de^ 
fendants  in  error.  Kow,  upon  what  authority 
is  it  to  be  assumed  that  the  negligence  or  un- 
skill fulness  of  the  servants  of  the  City  in  the 
construction  of  this  sewer  will  not  be  remedied  ? 
The  argument  is  advanced  that,  inasmuch  as 
it  will  require  the  expenditure  of  human  labor 
to  remedy  tbe  defects  in  this  sewer,  therefore 
the  damages  are  to  be  treated  as  permanent 
and  original,  and  recoverable  in  one  action. 
This  test  is  stipported  by  the  opinion  of  Judge 
Bell,  who  delivered  the  opinion  of  the  court  in 
the  case  of  Trot/  v.  Cheshire  E.  Co.,  23  N.  H. 
88.  In  tliat  case  it  appears  that  the  railway 
company  had  built  its  roadway  in  and  upon  a 
public  highway,  in  such  manner  as  to  obstruct 
and  destroy  its  value  as  a  street.  The  town 
was  held  entitled  to  recover  as  for  a  permanent 
occupation  of  the  street,  and  damages  were 
assessed  accordingly.  Now,  if  the  railway 
was  lawfully  upon  the  street,  then  the  damages 
recoverable  were  properly  recovered  in  one 
suit,  Harmon  v.  LouistiUe,  N.  0.  dt  T.  R.  Co. 
tupra.  But,  if  it  was  unlawfully  there,  then 
it  was  a  trespass,  and  an  abatable  nuisance,  and 
successive  actions  would  lie  so  long  as  it  con- 
tinued thereon,  the  recovery  in  such  actions 
being  limited  to  damages  already  accrued,  and 
subsequent  to  the  last  recovery.  Whether 
there  rightfully  or  as  a  trespasser  does  not  ap- 
pear from  the  report  of  the  case  before  us,  but 
the  inference  is  that  it  was  not  a  trespasser;  for 
otherwise  there  would  have  been  no  occasion 
for  propounding  the  rule  bj  which  the  perma- 
nent character  of  aninjuiyis  to  be  determined. 
This  rule,  as  announced  by  Jv4ge  Bell,  was  that 
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"wherever  the  nuisance  Is  of  such  a  charac- 
ter that  its  continuance  is  necessarily  an  injury, 
and  where  it  is  of  a  permanent  character,  that 
will  continue  without  change  from  any  cause 
but  human  labor,  then  the  damage  is  an  origi- 
nal damage,  and  may  be  at  once  fully  compen- 
sated."   28N.  H.  103. 

This  seems  to  as  an  artificial  and  arbitrary 
test.  There  are  supposable  nuisances,  which, 
by  the  effect  of  time,  might  at  last  abate  them- 
selves, but  by  far  the  greater  number  of  tres- 
passes, wrongs  and  nuisances  would  continue 
indefinitely,  without  the  expenditure  of  human 
labor  to  remove  or  abate  them.  It  is  a  rule 
which  does  not  recommend  itself  by  either  its 
reasonableness,  its  certainty  of  application  oi 
its  justice.  It  seems,  however,  to  have  com- 
mend^ itself  to  the  Supreme  Court  of  Iowa, 
who  adopted  it  as  a  light  sufficient  to  guide  their 
decisions.  One  of  the  most  signal  illustrations 
of  the  unfortunate  results  flowing  from  a  de- 
parture from  the  general  rule  which  allows 
successive  actions  so  long  as  a  wrong  in  the  nat- 
'  ure  of  nuisance  is  continued,  is  found  in  this 
Iowa  case.  The  facts  of  that  case  were  that 
the  plaintiff's  lots  were  washed  and  cut  by  a 
ditch  dug  by  the  city,  into  which  a  natural 
watercourse  was  turned.  After  the  cutting  and 
removal  of  the  soil  had  gone  on  for  several 
years,  the  plaintiff  sued  for  damages,  alleging 
the  negligent  cutting  of  the  ditch.  It  was  held 
that  his  entire  damages  had  accrued  when  the 
diverted  stream  first  began  to  injure  him,  and 
that,  not  having  then  sued,  he  was  bound  by 
the  Statute  of  Limitations.  The  judge  who 
delivered  the  opinion,  after  quoting  tbe  prin- 
ciple above  cited  from  Trot/v,  Cheshire  R.  Co,^ 
said:  "If  we  apply  the  principle  above  stated 
to  the  case  at  bar,  we  must  bold  that  the  dam- 
ages were  original.  The  plaintiff^s  ground  of 
complaint  is  that  tbe  ditch  was  improperly  con- 
structed. As  constructed,  it  resulted  in  tbe 
excavation  of  the  plaintilf's  lots.  The  damage 
consisted,  not  in  excavating  the  lots,  but  in  do- 
ing an  act  which  resulted  in  their  excavation. 
The  result,  too,  was  a  necessary  one,  the  ditch 
remaining  as  constructed.  The  cause  of  the 
difficulty  was  a  permanent  one,  in  that  it  would 
not  grow  less  unless  remedied  by  human  labor. 
The  case,  tlierefore,  is  strictly  within  tbe  rule 
applied  in  Troy  y,  Cheshire  R.  Co.,  above  cited," 
Pmoera  v.  Council  Bluffs,  45  Iowa.  656. 

Thus  the  application  of  the  rule  now  con- 
tended for  would  require  a  plaintiff  to  foresee 
all  the  possible  results,  and  to  convince  a  jury 
of  what  he,  with  prophetic  ken,  is  required  to 
foresee,  on  penalty  of  subsequently  having  to 
quietly  endure  consequences  which  be  could 
not  reasonably  have  conjectured  as  likely  to 
result  from  what  at  first  seemed  a  trifling  in- 
jury. 

The  cases  of  North  Vernon  v.  Voegler,  103 
Ind.  814,  1  West.  Rep.  566,  and  Foiole  v.  New 
Haven  dh  N,  Co.,  112  Mass.  834,  have  been  ex- 
amined, and  we  find  that  they  do  measurably 
support  the  contention  of  defendants  in  error. 
None  of  these  cases  are  satisfactoir  in  their 
reasoning,  and  the  decided  weight  of  authority 
is  opposed  to  them.  They  are  all  reviewed  in 
the  case  of  Dline  v.  New  York  Cent,  dk  H.  R, 
R.  Co,,  101  N.  Y.  98,  2  Cent.  Rep.  116,  and  an 
opposite  conclusion  reached. 

In  reviewing  the  case  of  North  Vernon  t. 
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Vaegler,  a  case  more  analogous  to  the  one  un- 
der consideration  than  any  other  to  which  we 
have  been  referred.  Earl, «/..  said:  "  What  right 
was  there  to  assume  that  the  street  would  be 
left  permanently  in  a  negligent  condition,  and 
then  hold  that  the  plaintiff  could  recover  dam- 
ages upon  the  theory  that  the  carelessness 
would  forever  continue?  A  municipality  or 
a  railroad  corporation,  under  proper  authority, 
may  erect  an  embankment  in  a  street;  and  if 
the  work  be  carefully  and  skillfully  done  it 
cannot  be  made  liable  for  the  consei^uential 
damages  to  adjacent  property.  But  if  it  be 
carelessly  and  unskiilfully  done  it  can  be  made 
liable.  It  may  cease  to  be  careless,  or  remedy 
the  effects  of  its  carelessness,  aod  it  may  apply 
the  requisite  skill  to  the  embankment;  and  this 
it  may  do  after  its  carelessness  and  unskillful- 
ness,  and  the  consequent  damages,  have  been 
established  by  a  recovery  in  an  action.  The 
moment  an  action  has  been  commenced,  shall 
the  defendant,  in  such  a  case,  be  precluded 
from  remedying  its  wrong?  Shall  it  be  so 
precluded  after  a  recovery  against  it  ?  Does  it 
establish  the  right  to  continue  to  be  a  wrong- 
doer forever  by  the  payment  of  a  recovery 
against  it  ?  Shall  it  have  no  benefit  by  dis- 
continuing the  wrong  ?  And  shall  It  not  be 
left  the  option  to  discontinue  it  ?"  101  N.  Y. 
126,  2  Cent.  Rep.  126. 

This  assumption  that  a  wrong-doer  is  to  be 
presumed  from  the  mere  character  of  the  work 
to  intend  to  continue  in  his  wrong,  and  that  he 
will  not  remedy  his  defective  or  unskillful 
work,  is  repudiated  in  the  majority  of  Ameri- 
can cases. 

In  Hargreaves  v.  Kimberly,  26  W.  Va.  787, 
the  action  wns  for  diverting  the  course  of  a 
stream  so  as  to  throw  surface  water  upon  the 
lands  of  plaintiff.  The  damages  were  limited 
to  such  as  had  been  already  sustained,  the 
court  saving  "  that  in  all  those  Cases  where  the 
cause  of  the  injury  is  in  its  nature  permanent, 
and  a  recovery  for  such  injury  would  confer 
a  license  on  the  defendant  to  continue  the 
cause,  the  entire  damage  must  be  recovered  in 
a  single  action.  But  where  the  cause  of  the 
injury  is  in  the  nature  of  a  nuisance,  and  not 
permanent  in  its  character,  but  of  such  a  char- 
acter that  it  may  be  assumed  that  the  defend- 
ant would  remove  it  rather  than  suffer  at  once 
tiie  entire  damage  which  it  might  inflict,  if 
permanent,  then  the  entire  damage  cannot  be 
recovered  in  a  single  action,  but  actions  may 
be  maintained,  from  time  to  time,  as  long  as 
the  cause  of  the  injury  continues." 

In  the  case  of  Plate  v.  Ifew  York  Cent.  JRL 
Co.  the  plaintiff  in  a  former  action  had  recov- 
ered damages  of  defendant  for  injuries  sus- 
tained by  the  flooding  of  his  land  resulting 
from  the  negligent  construction  of  its  embank- 
ment and.  ditcues,  causing  water  to  flow  back 
upon  his  land.  The  same  cause  continuing, 
and  other  damages  accruing,  a  second  action 
was  brought.  It  was  held  that  the  former 
judgment  only  established  the  right  of  plaintiff 
to  recover  damages  subsequently  sustained  from 
the  same  cause.     87  N.  Y.  472. 

In  Thayer  v.  Brooks,  17  Ohio,  489,  the  ac- 
tion was  for  damage  for  diverting  water  from 
the  mill  of  the  plaintiff  by  means  of  a  canal 
cut  by  defendant.  The  jury  were  charged  that 
they  might  render  judgment  for  such  tumagea 
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as  plaintiff  has  sustained  by  the  mill-site  hav- 
ing been  diminished  in  value  in  consequence  of 
the  diversion  of  the  water.  The  case  was  re- 
versed, the  supreme  court  saying:  "  This  waa 
ffoing  too  far.  ...  He  was  only  liable  .  .  . 
for  the  damages  actually  sustained  prior  to  the 
commencement  of  the  suit." 

In  Duryea  v.  New  York  the  action  was  for 
wrongfully  discharging  water  and  sewage  up- 
on the  premises  of  the  plaintiff.  Recoverv  w&s 
limited  to  damages  actually  sustaiuea.  26 
Hun,  120. 

In  Bare  ▼.  ffoffman  the  action  was  for  di- 
verting water  from  plaintiff's  tannery  by  means 
of  a  pipe  laid  on  the  defendant's  land.  The  jury 
were  charged  that  they  might  recover  the  per- 
manent damages  to  the  freehold.  The  su- 
preme court  said  a  severance  of  the  connection 
of  the  pipe  with  the  stream  would  remove  the 
whole  cause  of  the  complaint.  "The  act 
he  committed  was  not  of  such  a  permanent 
character  as  to  assume  it  to  continue  through 
all  coming  time,  and  to  justify  the  assessment 
of  damages  accordingly.  The  general  rule  is 
that  successive  actions  may  be  brought  as  long 
as  the  obstruction  is  maintained.  A  recovery 
in  the  first  action  establishes  the  plaintiff  • 
right.  Subsequent  actions  are  to  recover  dam- 
ages for  a  continuance  of  the  obstruction." 
79  Pa.  71. 

Cases  might  be  indefinitely  multiplied  in  line 
with  those  cited.  The  line  of  cases  presented 
by  defendants  in  error  is  reviewed  by  Mr. 
Sutherland,  who  says,  as  to  the  effect  of  a  re- 
covery based  upon  the  presumption  of  the  per- 
manent character  of  the  wrong,  that  "such 
recovery  will  have  the  effect  to  give  the  de- 
fendant a  permanent  right  to  do  the  acts  which 
constitute  the  nuisance,  as  fully  as  though 
there  had  been  a  condemnation  of  the  property 
by  the  exercise  of  the  power  of  eminent  do- 
main. But  the  option  to  recover  permanent 
damages  in  a  common-law  action,  with  this 
effect,  is  not  generally  admitted  in  this  coun- 
try, and  is  wholly  unknown  in  England."  8 
Sutherland,  Damages,  413,  414. 

The  weight  of  authority  and  the  weight  of 
reason  alike  condemn,  as  contrary  to  a  true 
public  policy,  any  rule  by  which  a  wrong-doer 
may  thus  procure  a  license  to  continue  Ins  mis- 
conduct. Such  a  rule  would  in  many  instances 
operate  as  a  method  by  which  private  properly 
would  be  condemned  to  private  use  against  the 
will  of  the  owner.  It  seems  to  us  that  the  true 
rule  deducible  from  the  authorities  is  that  the 
law  will  not  presume  the  continuance  of  a 
wrong,  nor  allow  a  license  to  continue  a  wrong, 
whore  the  causing  the  injurv  is  of  such  a  nat- 
ure as  to  be  abatable  either  by  the  expenditure 
of  labor  or  money;  and  that,  where  the  cause 
of  the  injury  is  one  not  presumed  to  continue, 
the  damages  recoverable  from  the  wrong- doer 
are  only  such  as  have  accrued  before  action 
brought,  and  that  successive  actions  mav  he 
brought  for  the  subsequent  continuance  oi  the 
wrong  or  nuisance. 

It  follows  that  it  was  error  to  admit  proof 
as  to  the  effect  of  the  overflowing  sewer  upon 
the  market  value  of  Comer's  property,  and 
error  to  charge  the  jury  that  they  could  assess 
the  damages  upon  any  assumption  that  the 
wrong  of  the  City  would  be  perpetuated. 

Beieree,  and  remand  for  new  trial. 
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Smith  y.  Matob  of  Nashyillb. 
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SMITH,  Oounty  Clerk,  Appi., 

V, 

MAYOR,  etc.,  OP  NASHVILLE. 
( Tenn. ) 

1.  AeitgrlsiiotllablefbraprlTilAfl^tajE 
on  its  'WftterworlES  under  tbe  Revenue  Act  of 
1887,  where  tbe  works  are  corporate  property  pro- 
Tided  for  f uroiBhinfiT  water  to  extinguish  fires  and 
sprinkle  the  streets,  and  to  supply  fts  citizens 
either  as  a  frratuity  or  for  a  compensation. 

8.   The  liability  of  a  eity  for  a  privile^ 

tax  of  Its  waterworks  on  the  ground  of  furnish- 
tDg  persons  and  corporations  outside  the  corpo- 
rate limits  cannot  be  determined  in  a  suit  to  re- 
oover  back  money  paid  under  protest  for  a 
privilege  tax  assessed  under  the  Revenue  Act  of 
1887,  for  exercising  tbe  privilege  of  running  a 
water  company  witbbi  its  own  limits,  where  there 
was  no  assessment  for  doing  business  elsewhere 
than  In  tbe  city,  and  it  does  not  appear  that  par- 
ties receiving  the  water  outside  of  tbe  city  were  in 
any  city,  town  or  taxing  district,  or  if  in  any  of 
these  what  was  the  number  of  inhabitants  there- 
in; as  the  amount  of  the  tax  depends  on  such 
population. 

(February  1, 1800.) 

APPEAL  b^  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Davidson  County  in 
favor  of  plaintiff  in  an  action  to  recover  the 
amount  paid  under  protest  in  satisfaction  of  a 
claim  for  alleged  illegal  taxes.    Affirmed. 
The  facts  are  fully  stated  in  the  opinion. 
Mr,  Ed.  M.  Woodall  for  appellant 
Mr  Lutton  Taylor  for  appellee. 

Caldwell,  /.,  delivered  the  opinion  of  the 
court: 

This  record  raises  the  question  of  tbe  liabil- 
ity of  the  City  of  Nashville  for  a  privilege  lax 
on  tbe  waterworks,  under  the  Revenue  Act  of 
1887.  Tbe  case  was  before  the  court  on  peti- 
tion for  certiorari  and  supersedeas  at  the  De- 
cember Term,  1887»  and  tbe  opinion  there  de- 
livered is  reported  in  2  Pickle,  beginning  at 
page  214.  The  petition  alleged  the  coostruction 
and  maintenance  of  the  waterworks  by  tbe  Citv 
in  its  corporate  capacity,  for  the  public  good, 
and  not  as  a  private  enterprise  for  pecuniary 
gain  or  profit,  and  this  court  held  that,  in  the 
absence  of  express  statutory  provision  on  tbe 
subject,  the  exemption  from  taxation  arose  by 
implication  of  law  from  the  public  ownership, 
nature  and  use  of  the  property,  as  revealed  by 
the  allegalions  of  tbe  petition.  It  was  further 
decided,  however,  that  the  City  could  not  in 
that  mode  question  its  liability  for  that  part  of 
the  tax  assessed  in  favor  of  the  State;  but  that 
its  remedy  was  to  pay  the  same  under  protest, 
and  sue  to  recover  the  amount  in  thirty  days, 
as  provided  by  the  Act  of  1878.  Hence,  so  far 
as  the  State  was  concerned,  the  petition  was 
dismissed.  As  to  tbe  county  it  was  retained, 
and  remanded  for  further  proceedings.  Sub- 
sequentlv,  the  amount  claimed  for  the  State 
was  paid  under  protest,  and  suit  to  recover  the 
same  was  brought  in  due  time.  This  new  suit 
and  what  remained  of  tbe  former  one  were  then 
consolidated  by  mutual  agreement,  and  heard 
together  before  the  Honorable  W.  K.  McAlister, 
Circuit  Judge,  without  the  intervention  of  a 

iury.    Judgment  was  for  the  City,  and  there 
I  an  appeal  in  error  on  behalf  of  the  State  and 
ooonty. 
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The  correctness  of  the  decision  heretofor* 
made  by  this  court  on  the  allegations  of  tbe 
petition  is  conceded,  but  counsel  for  tbe  State 
and  county  sav  that  the  proof  on  the  trial  re- 
futes those  allegations,  and  shows  that  the 
waterworks  were  used  for  pecuniary  gain  and 
profit,  and  not  exclusively  for  the  public  good. 
P.  J.  Flani^an,  comptroller  of  the  City,  was 
the  only  witness  introduced.  We  give  the  ma- 
terial part  of  his  evidence  in  his  own  words,  ae 
found  in  the  bill  of  exceptions.  He  said 
*'  that  said  City  always  owned  and  operated 
the  waterworks,  .  .  .  anditwasmaintamed  by 
levying  a  tax  upon  persons  in  said  City  who 
used  the  water  supplied.  That  the  water  was 
used  for  extinguishing  fire,  sprinkling  streets 
and  the  use  and  benefit  of  citizens  in  said  City. 
That  there  were  several  factories  adjacent  to 
said  City,  but  beyond  its  corporate  limits,  and 
several  thickly-settled  places  m  close  proximity 
to  said  City,  which  from  time 40  time  were  an- 
nexed to  said  City.  That  the  factories  laid 
their  own  pipe,  connecting  with  the  City's 
water-mains,  and,  In  case  of  emergencies,  when 
their  private  water  supplies  were  exhausted, 
they  used  water  furnished  by  the  City;  but  this 
was  only  occasionally.  The  main  reasons  why 
connections  were  made  was  to  provide  for  an 
abundant  supply  of  water  in  case  of  fire.  That 
in  all  there  were' about  $6,000  paid  by  factories 
and  persons  living  adjacent  to  the  corporate 
limits.  That  this  .  .  .  was  not  tbe  real  source 
from  which  the  revenue  was  derived.  That 
about  $85,000  annually  were  derived  [from  all 
sales  of  water],  $50,000  of  which  went  to  pay 
the  operating  expenses,  and  the  remainder  to 

Eay  the  interest  on  about  $1,000,000  invested 
y  said  City  in  the  waterworks  improvement, 
and  that  the  remainder  was  not  suttioient,  and 
that  there  was  a  deficit  annually  which  was 
made  up  from  other  sources.  .  .  .  That  the 
fire  companies  responied  to  alarms  when  given, 
if  adjacent  to  the  City,  and  used  water  fur- 
nished by  the  City  in  extingiiisliing  them,  and 
had  frequently  responded  to  alarms  sent  in  from 
factories  beyond  the  corporate  limits." 

It  is  seen  at  once  that  the  waterworks  are 
corporate  property.  That  is  not  denied.  The 
debate  is  with  respect  to  the  nature  of  the  use. 
As  to  that,  for  the  sake  of  convenience,  we  di- 
vide all  the  purposes  for  which  the  City  fur- 
nishes water  into  three  classes:  (1)  to  extin- 
guishing fires  and  sprinkling  the  streets;  (2)  to 
supply  citizens  of  the  City;  (3)  to  supplying 
persons  and  factories  adjacent  to  but  beyond 
the  corporate  limits.  If  the  business  were  con- 
fined to  tbe  first  class,  there  would  be  no  ground 
to  base  a  decision  on,  so  clearly  would  the  use 
be  exclusively  for  public  advantage.  We  think 
there  can  be  but  little  more  doiibt  about  tbe 
second  class,  especially  in  view  of  certain  words 
in  the  city  charter,  to  which  we  will  advert 
presently.  Nothing  should  be  of  greater  con- 
cern to  a  municipal  corporation  than  the  pres- 
ervation of  the  good  health  of  the  inhabitants. 
Nothing  can  be  more  conducive  to  that  end 
than  a  regular  and  sufficient  supply  of  whole- 
some water,  which  common  observation  teaches 
all  can  be  furnished  in  populous  cities  only 
through  the  instrumentalities  of  wellequipped 
waterworks.  Hence,  for  a  city  to  meet  such  % 
demand  is  to  perform  a  public  act,  and  confer 
a  public  blessing.    It  is  not  strictly  a  govem- 
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mental  or  municipal  function,  -which  every 
municipality  is  under  legal  obligations  to  as- 
mime  and  perform,  but  it  is  yery  closely  akin 
to  it,  and  should  always  be  recognized  as  with- 
in the  scope  of  its  authority,  unless  excluded 
by  some  positiye  law.  If  the  responsibility  be 
voluntarily  assumed  or  fixed  by  law,  whether 
the  one  or  the  other,  the  performance  of  it  is 
the  doing  of  an  act  for  the  public  weal, — a 
lending  of  corporate  property  to  a  public  use. 

The  eighth  subsection  of  section  17  of  tbe 
Charter  of  the  City  of  Nashville  (Acts  1883. 
chap.  114)  enumerates  some  of  the  powers  con- 
f  errcd  upon  the  mayor  and  city  council  in  these 
words:  **To  proviae  the  City  with  water  by 
waterworks,  within  or  bevond  the  boundaries 
of  the  City,  and  to  provide  for  the  prevention 
and  extinguishment  of  fires,  and  organize  and 
establish  fire  companies."  Here  tbe  first  clause, 
"to  provide  the  City  with  water  by  water- 
works,*' is  very  broaa  and  comprehensive,  and 
was  obviously  intended  to  authorize  tbe  corpo- 
ration to  furnish  the  inhabitants  of  the  City 
with  water.  Having  accepted  the  charter,  and 
undertaken  to  exercise  this  authority  in  the 
manner  detailed  by  the  witness,  it  cannot  be 
held  that  the  City  in  doing  so  is  engaging  in  a 
private  enterprise,  or  performing  a  municipal 
function  for  a  private  end.  It  is  the  use  of 
corporate  property  for  corporate  purposes,  in 
the  sense  of  the  Revenue  Law  of  1877.  It  can 
make  no  difference  whether  the  water  be  fur- 
nished the  inhabitants  as  a  gratuity  or  for  a 
recompense,  the  sum  raised  m  the  latter  case 
being  reasonable  and  applied  for  legitimate 
purposes.  So  raising  a  fund  to  help  defray 
the  expense  of  operating  the  waterworks,  and 
to  keep  down  tbe  interest  of  the  City's  indebt- 
edness, incurred  in  tbe  construction  thereof,  is 
no  more  engaging  in  business  for  gain  and 
profit  than  would  be  the  assessment  and  collec- 
tion of  taxes  for  that  or  any  other  legitimate 
object  To  the  extent  that  money  is  realized 
by  sale  of  water,  if  it  be  so  termed,  the  necessi- 
ty of  laying  taxes  in  the  usual  way  is  dimin- 
ished. If  the  water  were  furnished  free  of 
charge,  then  the  expenses  of  operating  the 
works  and  meeting  the  interest  on  tbe  debt 
would  have  to  be  met  by  an  increased  tax  as- 
Bessment. 

We  believe  the  views  here  expressed  are  sus- 
tained not  only  b^  sound  reason  and  policy, 
but  also  by  the  weight  of  adjudged  cases.  In 
a  Connecticut  case  it  was  decided  that  land 
owned  by  tbe  City  of  Hartford,  and  used  for 
reservoirs  for  coliecting  and  storing  water  for 
the  benefit  of  its  inhabitants,  was  not  subject 
to  taxation  by  the  Town  of  West  Ilarifnrd,  in 
which  the  land  was  situated;  and,  further,  that 
the  question  of  exemption  was  not  aHected  by 
the  iHCt  that  tbe  water  was  sold  to  consumers, 
and  the  water  rents  applied  in  payment  of  In- 
terest on  the  investment,  and  incidental  expen- 
ses. In  the  same  case  it  was  further  held  that 
another  portion  of  the  same  tract,  bought  by 
the  water  commissioners  at  the  same  time,  was 
not  exempt,  because  not  used  for  reservoirs  or 
other  public  purposes.  West  Hartford  v.  JkL 
^  Comra,  44  Conn.  867. 

By  Act  of  tbe  Legislature  of  New  York  a 
certain  board  of  commissioners  of  Rochester 
was  authorized  to  determine  and  execute  tbe 
best  and  most  expedient  plan  of  supplying  that 
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city  "with  a  sufficient  quantity  of  pure  and 
wholesome  water  for  the  use  of  its  inhabitants 
and  the  extineuisbment  of  fires."  Laws  \t^, 
chap.  887.  Ajb  a  part  of  this  plan  lands  were 
purchased  in  the  Town  of  Kusb,  and  a  rpser- 
voir  was  erected  thereon.  Water  was  supplied 
therefrom  for  the  city's  own  use,  and  for  tbe 
consumption  of  the  inhabitants,  the  latter  pay- 
ing prescribed  water-rates.  The  amount  of 
rents  received  from  consumers  of  the  water  waa 
less  than  the  interest  on  the  bonds  issued  for 
the  construction  of  the  works.  One  question 
submitted  to  the  court  on  those  facts  was: 
''Can  the  Town  of  Rush  legally  impose  a  tax 
upon  the  said  property  of  the  City  of  Roches- 
ter?" The  court  of  appeals,  speaking  through 
Danforth,  c7.,  said  that  it  could  not,  because 
the  waterworks,  being  "for  the  public  good," 
were  in  legal  contemplation  "held  for  public 
purposes."    Bocfietter  v.  Rush,  80  N.  Y.  802. 

Other  cases  in  harmony  with  these  two  might 
be  cited,  but  that  is  not  deemed  necessary. 

The  cases  relied  on  as  in  direct  conflict  we 
do  not  find  to  be  so.  The  strongest  adverse 
case  is  that  of  LauUvUle  v.  Com.,  1  Duv.  295. 
There  the  court,  in  discussing  the  implied  ex- 
emption of  municipal  properly  from  taxation, 
used  this  language:  **Tbe  more  precise  and 
disiinctive  test  for  classification  is  this:  What- 
ever property,  such  as  court-house,  prison  and 
the  like,  which  became  necessary  or  useful  toibe 
administration  of  the  municipal  government, 
and  is  devoted  to  that  use,  is  exempt  from  state 
taxation;  but  whatever  is  not  so  used,  but  is 
owned  and  used  by  Louisville  in  its  social  or 
commercial  capacity,  as  a  private  corporation, 
and  for  its  own  profit,  such  as  vacant  lots, 
market  houses,  fire  en^nes  and  ihe  like,  is  sub- 
ject to  taxaiion."    1  Duv.  208. 

It  will  be  observed  that  reservoirs  or  water- 
works are  not  enumerated  here;  and  we  are 
not  informed,  and  cannot  with  certainty  deter- 
mine from,  the  language  used,  on  which  side  of 
the  line  the  learnra  judffe  would  have  placed 
such  property  if  he  had  mentioned i  it  in  the 
classincation  of  exempt  and  non-exempt  prop- 
erty. So  it  is  not  necessarily  an  authority  m 
pomt. 

The  Iowa  case  does  not  touch  the  question 
at  all.  Here  the  waterworks  were  owned  and 
operated  by  a  private  company,  and  not  bv  the 
city.  The  company  bouna  itself  to  fumifib  the 
Cily  of  Des  Moines  and  its  inhabitants  with 
pure  and  wholesome  filtered  water  at  certain 
rates,  and,  after  a  limited  |>eriod  of  time,  to 
sell  all  of  its  property  used  in  its  business  to 
the  city,  at  its  election.  Because  of  this  ar- 
rangement and  contract  with  the  city,  the  com- 
pany denied  its  liability  for  taxes.  C^tirf  «/t/«- 
tice  Rothrock,  in  delivering  the  opinion  of  the 
court,  said:  "The  fact  that  the  city  is  fur- 
nished water  for  which  it  pays  what  is  pre- 
sumed to  be  a  fair  consideration  does  not 
change  the  property  from  a  private  to  a  public 
use.  The  reservation  of  the  city  of  the  ri^ht 
to  purchase  the  works  does  not  invest  it  with 
any  title  or  right  to  the  property,  or  in  any 
sense  make  it  public  property,  until  it  shall 
elect  to  purchase."  &  Dea  Moines  Water  Oq, 
48  Iowa,  324. 

If  posf  ible,  the  decision  in  the  case  of  BaiUjf 
V.  Neto  York,  8  Hill,  581,  is  still  further  from 
the  question  before  ua.    That  was  an  action 
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«gain8t  the  dty  for  f^amages  for  injuriofl  re- 
caltiD^  from  the  neffligent  and  unskillful  con- 
«tructioii  of  a  dam  by  the  city  water  commia- 
«ioDen.  The  commissioners  were  held  to  be 
the  afentfi  of  the  city  in  such  a  sense  that  it 
was  hable  for  the  injuries  complained  of.  No 
question  of  taxation  was  raised  in  the  case. 

Mr.  Cooley  and  Mr.  Desty  both  lay  down  the 
Tole  that  municipal  property  is  by  implication 
-exempt  from  taxation  when  put  to  a  public 
use,  and  that  it  is  not  exempt  when  not  so  used. 
They  give  instances  of  both  classes  and  cite  the 
cases.  Each  author  gives  some  prominence  to 
the  Kentucky  case  reported  in  1  Duvall,  but 
Mr.  Cooley,  in  his  concluding  sentence,  says 
that  the  doctrine  of  that  case  would  seem  to 
limit  implied  exemptions  unreasonably,  unless 
restricted  to  the  case  of  special  aaaeesments. 
Cooley,  Taxn.  172-174;  1  Destv,  Taxn.  48, 49. 

With  respect  to  the  third  class,  there  is  an 
equally  obvious,  though  altogether  different, 
solution  of  the  question.  It  is  this:  The  tax  in 
liti&^tion  was  assessed  against  the  City  of  Nash- 
ville for  "exercising^  the  privilege  of  running  a 
water  company"  within  her  own  limits,  in  a 
city  "of  40,000  inhabitants,  or  over;"  the 
•mount  of  the  tax,  as  to  the  State's  part,  being 


derermined  by  the  8t4)tnte  accordfny  to  the  pop- 
ulation. There  is  no  aMsessment  fcr  the  priv- 
ttefie  of  doing  the  business  of  a  water  company 
elsewhere  than  in  the  City;  hence,  if  there  be 
liability  to  the  tax  for  furnishing  wa'er  to  any 
other  person  than  her  own  citizens,  to  indiviu-* 
uals  and  factories  adjacent  to  an<l  l)eyond  her 
corporate  limits,  that  liability  cannot  be  ad- 
iudged  in  this  case  because  not  put  in  issue. 
Moreover,  in  addition  to  the  lack  of  such  issue, 
it  does  not  appear  in  this  record  that  the  persons 
and  factories  receiving  the  water  outside  of  the 
limits  of  Nashville  were  in  any  city,  town  or 
taxinz  district,  nor,  if  in  any  of  these,  the  num- 
ber of  inhabitants  therein.  Yet  such  facts  are 
indispensable  to  a  correct  determination  of  lia- 
bility or  non-liability  for  the  tax,  and  for  an 
ascertainment  of  the  amount  of  tax,  if  liability 
exists.  The  tax  is  to  be  assessed  apninst  water 
companies  doing  business  "in  cities,  taxing 
districts  or  towns,"  and  the  amount  of  the 
State's  part  of  the  tax  varies  from  $50  to  $^00, 
according  to  population  ranging  from  500  to 
40,000  or  over.  Acto  1837,  chap.  1,  g  4,  pp. 
20,21. 
Let  the  judgment  be  t^ffirmecL 
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V, 

3.  H.  CONRAD  a  al.,  Beepte. 
(....Mont. } 

1.   One  who  imrchaaefl  wheat  tor  seed  to 

subjeottothe  ruleoC  caveat  emptor^  and  represen- 
tations on  the  part  of  the  seller  as  to  the  kind  or 
quality  of  the  grain,  which  do  not  amount  to  an 
express  warranty,  will  not  render  him  liable  to 
an  action  for  damages  on  the  part  of  the  buyer 
although  the  grain  proves  to  be  different  from 
what  it  was  represented  to  be. 

8.  A  warranty  that  certain  wheat  pnr- 
€ha»ed  alter  inspection  was  spring 
wheat  to  not  made  where  the  seller  said  that  he 
did  not  know  what  kind  it  was,  but  agreed  to 
write  and  find  out  if  he  oould  do  so,  and  when 
subsequently  asked  if  he  had  got  an  answer  said, 
**  We  have.   It  to  spring  wheat** 

(January  0, 1800L) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Custer  County  granting 
defendants'  motion  for  a  new  trial  in  an  action 
to  recover  damages  for  the  breach  of  an  alleged 
warranty  that  certain  wheat  was  spring  wheat, 
in  which  judgment  had  been  rendered  for  plain- 
tilf.     Ajfirmed. 


The  facts  are  fully  stated  in  the  opinion. 

Mesere,  J.  W.  Strevell  and  James  H« 
Oarlooh,  for  appellant: 

The  defendants  knew  before  and  at  the  time 
they  sold  the  wheat  to  the  plaintiff  that  he  was 
inquiring  for  and  wanted  spring  wheat  to  be 
used  for  seed.  To  constitute  a  warranty  under 
such  circumstances  it  is  sutiicient  that  the  agent 
of  the  defendants  on  finally  making  the  sale 
represented  to  the  plaintiff  that  the  wheat  was 
spring  wheat 

Benjamin,  Sales,  §§  618,  624;  Thorne  y.  Me- 
Yeanh,  75  111.  81. 

Where  the  buyer  goes  to  the  vendor  of  an 
article,  seeking  to  purchase  an  article  of  a  par- 
ticular kind  or  quality  for  a  particular  purpose, 
and  so  informs  the  vendor,  there  is  a  warranty 
on  the  part  of  the  vendor  that  the  thing  sold 
is  of  the  kind  and  Is  fit  for  the  purpose  for 
which  the  buyer  requests  it 

mVburn  v.  BdUmi,  89  N.  Y.  58. 

Plaintiff  is  entitled  to,  as  damages,  the  value 
of  the  crop  which  he  would  ordinarily  have 
had  from  his  land  under  the  circumstances  in 
that  year,  after  deducting  the  expenses  of  har- 
vesting the  crop,  which  he  woula  have  had  to 
incur  had  the  wheat  corresponded  with  the 
warranty. 

Paeseng&r  v.  ThorJmrn,  84  N.  Y.  684;  Van 
Wyek  V.  Allen,  69  N.  Y.  61;  W/iite  v.  Miller,  71 
N.  Y.  118. 


Verm.— Warranty  of  quality. 
It  is  the  general  rule  of  law  *'that  no  warranty  of 
the  quality  of  a  chattel  to  implied  from  the  mere 
fact  of  sale.**  The  rule  in  such  oases  to  caveat  emp- 
tor,  by  which  to  meant  that  when  the  buyer  has  re- 
quired no  warranty,  he  takes  the  risk  of  quality 
upon  himself.  Thto  rule  and  its  exceptions  are 
fully  discussed  in  an  exoeUeat  annotation  of  Mr. 
Bennett  to  Benjamin  on  Sales,  ed.  11188, 684, 888. 
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The  first  and  general  rule  relating  to  warranty  in 
contracts  of  sale  to  that  the  buyer  purchases  at  hto 
own  Tiek— caveat  emptor— unless  the  seller  either 
gives  an  express  warranty,  or  unless  a  warranty  to 
implied  by  law,  or  unless  the  seller  to  guilty  of  a 
fraudulent  representation  or  concealment  (9tory, 
Sales,  40U:  but  the  rule  eaveai  emptor  never  applies 
to  cases  of  fraud.  Irving  v.  Thoma4»  18  Ma.  418: 
Otts  V.  Alderson.  10  Bmedes  ft  M.  478u 
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Mr,  Oeorg^  F.  Shelton*  for  respondents: 

If  tbe  sale  of  wheat  was  by  sample,  then  the 
only  warranty  that  could  be'implied  from  tbe 
language  usea  was  tbe  warranty  that  tbe  bulk 
corresponded  witb  tbe  sample. 

Benjamin,  Bales,  §  650;  CmUr  T.  Crick,  4 
HurL  &  N.  413, 28  L.  J.  N.  S.  Excb.  288.  See 
also  Qadhei  v.  Warren,  73  Ala.  288. 

Upon  tbe  sale  of  a  specific  article  tben  pres- 
ent and  subject  to  examination,  no  warranty  of 
Its  quality  or  fitness  for  a  particular  use  will  be 
implied,  tbougb  tbe  seller  is  aware  that  the  ar- 
ticle is  purchased  especially  for  such  use. 

Benjamin,  Sales,  g  661,  noteUj  Lardy,  Oroto, 
89  Pa.  88;  Ikming  v.  F(}8ter,  42  N.  H.  165;  8hts- 
ler  Y.  Stutter,  109  Pa.  448»  68  Am.  Rep.  788; 
LintOey  v.  Eunt,  22  Fed.  Rep.  62.  See  also 
elaborate  note  to  BeynddM  v.  ralmer,  21  Fed. 
Rep.  483,  489;  Salem  India  Rubber  Co.  v. 
Adams,  28  Pick.  266;  Moore  y.  McKinley,  6 
Cal.  471;  Byrne  v.  Jansen,  50  Cal.  624. 

When  an  article  is  sold  upon  an  executory 
contract,  like  tbe  one  in  (Question,  the  delivery 
and  acceptance  of  tbe  article,  after  an  examin- 
ation, or  an  opportunity  to  examine,  is  a  con- 
sent or  agreement  that  tbe  article  corresponds 
witb  the  contract  and  precludes  a  recovery  for 
any  difference. 

Butckesa  Co,  y.  Harding]  49  N.  Y.  821;  Reed 
V.  Randall,  2^  N.  Y.  868;  Hargous  v.  SUme,  6 
N.  Y.  73;  bounce  y.  Dow,  64  N.  Y.  411;  SaUm 
India  Rubber  Co,  y.  Adams,  supra;  Qaylord 
Mfg.  Co.  V.  AOen,  58  N.  Y.  616. 

Blake*  Oh,  J,,  delivered  tbe  opinion  of  the 
court: 

This  is  an  appeal  from  tbe  order  of  tbe  court 
below,  in  grantmg  tbe  motion  of  tbe  respon- 
denta,  who  were  tbe  defendants  in  tbe  action, 
for  a  new  trial.  Tbe  questions  to  be  investi- 
gated may  be  readily  understood  by  stating  tbe 
substance  of  tbe  pleadings. 

Tbe  complaint  alleges  that  the  defendants 
were  merchants  in  1887,  and  that  plaintiff  pur- 
chased, through  their  "duly  authorized  agents 
and  clerks,"  81  bushels  of  wheat,  to  be  used  by 
bim  in  tbe  spring  of  1887  for  seed;  that  he  in- 
formed tbe  agents  of  the  defendants  tbat  be 
desired  tbe  wneat  to  be  spring  wheat  for  seed, 
to  be  sown  that  year;  tbat  defendants,  by  their 
agents,  sold  and  delivered  said  wheat  to  plain- 
tiff, and  represented  and  warranted  the  same  to 
be  spring  wheat,  and  fit  to  be  used  for  sowinff 
in  the  spring  of  1887;  tbat  defendants  charged 
plaintiff  therefor  $85,  which  plaintiff  agreed 
to  pay;  tbat  plaintiff  believed  tbe  representa- 
tion of  tbe  defendants,  that  said  grain'  was 
spring  wheat,  to  be  true,  and  sowed  tbe  same 
in  tbe  spring  of  1887;  tbat  said  wheat  was  not 
spring,  but  winter,  wheat,  and  therefore  failed 
to  produce  any  crop;  and  that  plaintiff  lost  his 
entire  crop  of  wheat  for  the  season  of  1887,  and 
his  labor  m  putting  said  seed  into  tbe  ground, 
and  was  damaged  in  tbe  sum  of  $1,586. 

The  answer  denies  tbat  plaintiff  purchased 
any  seed  wheat,  and  alleges  that  be  bought  a 
quantity  of  wheat  which  was  kept  and  sold  as 
"chicken  feed,"  and  that  plaintiff  was  informed 
of  the  character  and  qualitv  thereof  at  the  times 
alleged  in  the  complamt;  denies  tbat  the  agents 
or  clerks  of  the  defendants  represented  or  war- 
ranted to  plaintiff  that  said  wheat  was  spring 
wheat,  and  says  tbat  the  clerka  and  agents  (3 
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defendants  told  plaintiff  that  they  did  not  know 
whether  tbe  grain  was  spring  or  winter  wheat; 
denies  tbat  the  agents  or  clerks  of  defendants 
made  any  representations  to  plaintiff  by  wbicb 
plaintiff  was  misled  or  deceived  as  to  .the  kind 
or  character  of  said  wheat;  alleges  that  said 
clerks  and  agents  told  plaintiff,  at  the  time  and 
before  he  bought  the  wheat,  that  they  did  not 
know  whether  it  was  winter  or  spring  wbeaL 
and  that  defendants  bad  bougbt  and  sold  said 
wheat  for  feed,  and  no  other  purpose,  and  de- 
fendants could  not  warrant  the  wheat  in  any 
manner  as  suitable  for  seed;  and  denies  that 
plaintiff  was  misled,  or  deceived,  or  damaged 
bv  any  representations  of  tbe  clerks  or  agents 
of  defendants.  Tbe  replication  denies  tbe  aver- 
ments of  tbe  answer. 

The  testimony  at  the  trial  tended  generally 
to  prove  tbe  allegations  of  tbe  respective  par- 
ties in  their  pleadings,  and  was  conflicting. 
Tbe  jury  found  for  Uie  appellant,  who  is  tbe 
plaintiff  in  the  action.  The  transcript  does  not 
disclose  the  jjounds  upon  which  the  motion 
for  a  new  trial  was  granted,  and  which  may 
have  been  errors  in  law,  or  the  insiifllciency  of 
the  evidence  to  justify  tbe  verdict.  If  they 
were  founded  upon  the  last,  then,  as  tbe  testi- 
mony is  conflicting,  we  must  follow  tbe  caae 
of  Ghauvin  v.  Valiton,  7  Mont  681,  and  afiimi 
the  order  appealed  from. 

In  conformity  witb  tbe  best  practice,  wbicb 
has  prevailed  in  this  court,  and  in  order  to  set- 
tle the  law  of  the  case  upon  another  trial,  we 
deem  it  necessary  and  proper  to  review  the 
questions  wbicb  have  been  submitted,  and  de- 
cide every  subject  of  controversy.  It  is  ad- 
mitted tbat  the  respondents  were  dealers  in 
general  merchandise  at  the  times  which  are 
mentioned  in  the  pleadings;  that  one  Tompkins 
was  employed  by  them  as  clerk  and  salesman 
and  was  in  charge  of  their  business,  when  tbe 
wheat  was  delivered  to  tbe  appellant;  that  tbe 
grain  was  subjict  to  the  inspection  of  the  ap- 
pellant, who  bougbt  the  same  in  tbe  belief  tbat 
it  was  suitable  for  seed  in  tbe  spring  of  1887; 
tbat  no  person  can  ascertain  by  inspection  t^e 
difference  between  spring  and  winter  wheat; 
tbat  this  grain  was  winter  wheat;  and  tbat  tbe  ap- 
pellant suffered  damages  through  tbe  total  fail- 
ure of  bis  crop.  We  shall  assume,  for  tbe  pur- 
poses of  tbe  discussion,  tbat  tbe  testimony  of 
tbe  appellant  is  a  narration  of  tbe  facta,  and 
can  thereby  distinguisb  some  of  tbe  cases 
wbicb  have  been  cited  by  counsel  as  authority 
from  that  at  bar. 

Kircber  testified  tbat,  in  tbe  fall  of  1886,  he 
looked  at  some  wheat  in  the  store  of  the  re- 
spondents, and  asked  what  kind  it  was.  Tomp- 
kins said  he  didn't  know,  and  tbat  be  sold  it 
for  chicken  feed.  Eucher  tben  said  that,  if  he 
knew  it  was  spring  wheat,  be  would  buy  60  or 
70  bushels;  and  that  Tompkins  replied,  '*If  you 
want  to  buy  tbat  much,  we  can  find  out " 
Eirchersaid,  "If  you  can  do  tbat,  find  out;"  and 
Tompkins  told  bim  "be  would  write  and  find 
out."  That  Tompkins  tben  took  Eircber  back  to 
Flager,  in  bis  ofl9oe.  That  Flager,  one  of  tbe  re- 
SDondents,  told  Eircber  "be  would  write  and 
find  out:"  Tbat  afterwards  Flager  told  Eir- 
cber "be  did  not  have  an  answer,  but  expected 
one  in  a  short  time."  Tbat  afterwards  Flager 
said  "he  did  not  have  an  answer  yet,  but  ex- 
pected one  every  day."    Tbat  in  March,  1887, 


1890. 


EiRCHEB  V.  Conrad. 


47» 


Kircher  went  into  tbe  stora,  and  said  to  Tomp- 
kins.  who  was  then  in  cnarge  of  the  business 
of  tbe  respondents:  "How  about  that  wheat? 
Have  you  got  an  answer  yetf  He  said:  "We 
have.  It  18  spring  wheat.  We  have  just  got 
a  load  of  it"  Kircher  said:  "Arejyou  sure  it 
is  spring  wheat?"  and  Tompkins  replied: 
"What  do  you  take  me  for?"  The  appellant 
then  bought  tbe  wheat,  but  did  not  receive  any 
statement  or  memorandum  in  writing  ooncem- 
Ing^the  transaction. 

Did  Tompkins,  under  these  circumstances, 
and  by  virtue  of  his  employment,  have  the  au- 
thority to  make  this  warranty  that  tbe  grain, 
which  was  purchased  by  the  appellant,  was 
spring  wheat?  This  court  has  adopted  the 
rule,  which  is  not  disputed,  and  has  held,  that 
the  principal  is  responsible  for  the  acts  of  his 
agent  when  they  have  been  done  within  the 
scope  of  his  authority,  and  that  his  liability 
will  not  be  enlarged.  Herberts,  King,  1  Mont. 
475;  Deer  Lodge  Bank  y.  Hope  Mining  Go.  8 
Mont.  146;  Firtt  Nat.  Bank  y.  HaU,  8  Mont. 
841. 

The  power  of  Tompkins  is  also  defined  in 
the  following  authorities: 

In  Upton  ^f. Suffolk  Co.  HillsM  Cush.  586,  ¥r. 
Justice  Metcalf  says:  ''A  general  agent  is  not, 
by  virtue  of  his  commission,  permitted  to  do* 

Eart  from  the  usual  manner  of  effecting  what 
e  is  employed  to  effect  8  Chitty,  Law  of 
Com.  and  Man.  199.  When  one  authorizes  an- 
other to  sell  goods,  he  is  presumed  to  authorize 
him  to  sell  io  tbe  usual  manner,  and  only  in 
the  usual  manner  in  which  goods  or  things  of 
that  sort  are  sold.  Btorv,  Ag.  §  60.  See  also 
Shaw  V.  Stone,  1  Cush.  228.  The  usage  of  the 
business  in  which  a  general  agent  is  employed 
furnishes  the  rule  by  which  his  authority  is 
measured." 

Mr.  Benjamin,  in  his  treatise  on  Sales,  says: 
"The  general  rule  is,  as  to  all  contracts,  includ- 
ing sales,  that  the  agent  is  authorized  to  do 
whatever  is  usual  to  carry  out  tbe  object  of  his 
agency,  and  it  is  a  question  for  the  jury  to  de- 
termine what  is  usual."  2  Benjamin,  Sales,  8d 
Eng.  ed.  §  945.  See  also  Pickert  v.  Mareton, 
68  Wis.  465;  Smith  y.  Tracf/,  86  N.  Y.  79; 
Palmer  y.  Hatch,  46  Mo.  585;  Stewart  v.  Wood- 
vard,  50  Vt  78;  McCormick  v.  KeUy,Ji8  Minn. 
185;  2  Addison,  Cont.  988. 

Many  of  the  cases  which  are  relied  on  by 
counsel  to  establish  the  right  of  Tompkins  to 
warrant  the  quality  of  the  wheat  are  inappli- 
cable to  tbe  facts  before  us.  The  foregoing 
testimony  of  Kircher  proves  that  the  respond- 
ent Flager  and  Tompkins  refused,  upon  sev- 
eral occasions,  to  express  any  opinion  as  totiie 
character  of  the  grain, except  that  it  was  chicken 
feed.  In  reply  to  the  request  of  the  appellant, 
Flager  promised  to  write  a  letter  and  find  out 
what  he  could  on  this  point.  The  conversation 
between  Tompkins  and  Kircher,  In  which  the 
words  constituting  the  alleged  warranty  were 
used,  was  in  logical  effect  a  statement  that  an 
answer  had  been  received  by  Flager,  from  some 
person  who  is  not  affected  by  these  proceed- 
ings, couYcying  the  information  that  the  grain 
was  spring  wheat  Tompkins  was  not  a  party 
to  this  correspondence.  The  complaint  does 
not  allege  that  Tompkins  or  the  respondents 
have  been  guilty  of  fraudulent  conduct,  and 
Uie  gist  of  tbe  action  is  the  warranty  by  the 
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agent  of  the  respondents  that  the  grain  referred 
to  was  spring  wheat  No  form  of  words  is  es- 
sential to  constitute  an  azpress  warranty  in  the 
sale  of  chattels.  There  is  no  controversy  re- 
lating to  these  principles. 

Do  the  conditions  which  have  been  presented 
subject  the  appellant  to  the  rule  of  caveat  emp- 
torf  The  case  of  Lord  v.  Grow,  39  Pa.  89.  ia 
on  all  fours  with  tbe  case  set  forth  in  tbe  plead- 
ings of  tbe  appellant.  A  portion  of  tbe  state- 
ment of  facts  is  as  follows:  "On  the  9th  of 
April,  1859,  the  plaintiff  went  to  the  defend- 
antj),  who  are  dealers  in  grain,  for  the  purpose 
of  purchasing  some  seed  spring  wheat  for  sow- 
ing. He  asked  F.  P.  Grow,  one  of  the  defend- 
ants, whether  he  had  any  good  seed  spring^ 
wheat.  Mr.  Grow  answered  in  the  affirmative. 
.  .  .  The  plaintifftook  tbe  wheat,  which  he  and 
the  miller  thought  was  spring  wheat  (there  being 
both  kinds  in 'the  mill),  and  sowed  it;  but  it 
proved  to  be  winter  wheat"  Mr.  Justice 
Strong,  in  the  opinion,  says:  "We  have  here 
the  bead  question  whether,  in  sales  of  personal 
property  on  inspection,  without  express  war- 
ranty, the  law  presumes  an  engagement  on  tho 
part  of  the  Yendor  that  the  article  sold  is  of  the 
species  contemplated  by  the  parties.  .  .  .  The 
tendency  of  the  modem  cases  has  also  been  to 
the  doctrine  that,  in  sales  of  articles  in  regard 
to  which  tbe  seller  is  presumed  to  have  superi- 
or knowledge,  there  is  a  warranty  that  the 
thing  sold  Siall  be  in  kind  what  it  is  repre- 
sented to  be.  Illustrations  of  this  are  found  in 
sales  of  wine  by  wine  merchants,  of  jewels  by 
a  jeweler,  and  of  medicines  by  a  druggist  In 
this  class  of  cases  tbe  buyer  and  the  seller  do 
not  deal  on  equal  terms.  .  .  .  The  case  before 
us  is  not  one  of  this  character.  The  wheat  was 
not  sold  bY  sample,  and  neither  the  contract  of 
sale,  nor  the  identity  of  the  article,  was  defined 
by  a  bill  of  parcels,  nor  was  the  subject  of  the 
contract  a  manufactured  article,  ordered  and 
supplied  for  a  particular  purpose.  True,  the 
difference  between  spring  wheat  and  other 
wheat  is  not  ascertainable  by  inspection,  and 
it  may  be  assumed  that  they  are  not  the  same 
in  species.  Still,  the  case  is  one  of  a  purchase 
on  inspection  of  an  article,  of  which  tbe  vend- 
or's means  of  knowledge  were  no  greater  than 
those  of  the  vendee.  ...  To  the  purchaser  of 
goods  on  inspection  the  language  of  ihe  law  is 
caveat  emptor.  There  may  be  a  few  excep- 
tions, such  as  we  have  referred  to,  but  a  sale  of 
such  an  article  as  wheat  is  not  one  of  them. 
When  the  purchaser  has  seen  it,  and  gets  what 
he  saw,  no  warranty  is  implied  that  it  is  prop- 
erly described  by  the  name  which  the  vendor 
gives  to  it" 

The  authorities  bold  that  it  is  the  duty  of  the 
buyer  to  make  an  inspection  of  goods,  and  the 
consequence  of  any  omission  so  to  do  must  be 
suffered  by  him. 

In  Barnard  y.  Kellogg,  77  TJ.  8.  10  Wall.  883 
[10  L.  ed.  987],  Mr.  Jueiice  Davis  says:  '*No 
principle  of  the  common  law  has  been  better 
established,  or  more  often  affirmed,  both  in  this 
country  and  in  England,  than  that  in  sales  of 
personal  property,  in  the  absence  of  express 
warranty,  where  the  buyer  has  an  opportunity 
to  inspect  the  commodity,  and  the  seller  is 
guilty  of  no  fraud,  and  is  neither  the  manufac- 
turer nor  grower  of  the  article  he  sells,  the 
maxim  of  caveat  emptor  applies.    Such  a  rule 
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requiring  the  purcbaser  to  take  care  of  bis  own 
interest,  has  been  found  best  adapted  to  the 
wants  of  trade  in  tbc  business  transactions  of 
life.  And  there  is  no  hardship  in  it,  because, 
if  the  purchaser  distrusts  his  judgment,  he  can 
require  of  the  seller  a  warranty  that  the  qual- 
ity or  condition  of  the  goods  he  desires  to  buy 
corresponds  with  the  sample  exhibited."  See 
also  Reynolds  v.  Palmer,  21  Fed.  Rep.  488,  vote 
by  Law8on,439;  lAndley  v.  Uvnt,  22  Fed.  Rep. 
52;  1  Pars.  Cont.  5th  ed.  577;  Story,  Sales,  4th 
cd.  §§  849,  878;  Biddle,  War.  g  5;  2  BenJ. 
Sales,  6th  Am.  ed.  848.  noU  23, 

The  case  of  Lord  v.  Orow,  supra,  is  doubted 
by  Mr.  Biddle,  and  the  American  edition  of 
the  work  on  Sales  by  Mr.  Benjamin.  Biddle, 
War.  $  125;  2  Benjamin,  Sales,  6th  Am.  ed. 
848,  note  23, 

But  other  text  writers  have  cited  it  with  ap- 
proval, and  the  same  court  has  reiterated  its 
doctrine  in  the  recent  case  of  tihMer  v.  Baxter, 
109  Pa.  448,  58  Am.  Rep.  788.  It  appeared 
that  Shisler  purchased  of  Baxter  what  both 
parties  called  ''Wakefield  cabbage"  seeds, 
which  cannot  be  disUnguished  by  their  appear- 
ance. After  referring  to  Lord  v.  Grow,  supra. 
Chief  Justice  hlercuT  says;  "The  vendee  had 
Just  as  much  knowledge  in  regard  to  the  kind 
and  quality  of  the  seSA  as  they  (the  vendors) 
had.  In  such  case,  in  the  absence  of  express 
warranty,  the  exemption  of  liability  of  the  ven- 
dor is  too  well  settled  to  need  any  further  citation 
of  authorities." 

The  application  of  these  principles  to  the 
evidence  of  the  appellant  is  sufficient  to  justify 
the  court  below  in  sustaining  the  motion  for  a 
new  trial,  and  virtually  disposes  of  the  action, 
unless  additional  facta  are  shown. 


While  the  form  of  the  warranty  Is  unimpor- 
tant, the  circumstances  attending  it  must  be 
critically  examined.  Prof.  Parsons  expounds 
the  law  on  this  subject,  and  writes:  "All 
warranties,  however  expressed,  are  open  to 
such  construction  from  surrounding  circu Di- 
stances, and  the  general  character  of  the  trans- 
action, and  the  established  usage  in  similar 
cases,  as  wUl  make  the  engagement  of  war- 
ranty conform  to  the  intention  and  understand- 
ing of  the  parties:  provided,  however,  Uiat  tho 
words  of  warranty  are  neither  extended  nor 
contracted  in  their  significance  beyond  their 
fair  and  rational  meanmg.  For  these  words  of 
warranty  are  usually  subjected  to  a  careful,  if 
not  a  precise  and  stringent,  interpretation,  as  it 
is  the  fault  of  the  buyer  who  asks  for  or  re- 
ceives a  warranty  if  it  does  not  cover  as  much 
ground  and  give  him  as  effectual  protection  at 
he  intended."    1  Parsons,  Cont  5th  ed.  576. 

When  the  evidence  of  the  appellant  is  sub- 
lected  to  this  test,  it  is  difficult  to  say  that 
Tompkins  made  a  warranty  in  any  form  which 
would  be  recognized  by  the  courts.  It  was 
the  duty  of  the  appellant  to  protect  his  inter- 
ests bv  securing  a  bill  of  parcels  which  de- 
scribed in  certain  terms  the  wheat  he  purchased. 
The  authorities  hold  that  Tompkins  had  the 
power  under  his  employment  to  execute  this 
instrument,  and  thereby  make  an  express  war- 
ranty of  the  quality  of  the  grain.  The  secret 
instructions  of  the  respondents  to  their  sales- 
men, which  were  not  known  by  the  appellant, 
cannot  affect  the  transaction,  and  were  proper- 
ly excluded  by  the  court  below. 

Jt  is  tJuntfore  ac^vdged  that  the  order  appealed 
from  be  afflnned,  toith  costs, 

Harwood  and  DeWitt*  //•,  concur. 
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1.  Controverted  qaestlons  of  flarCt  can- 
not be  considered  on  appeal  from  the 
appellate  court,  altbough  the  court  has  not  ez- 
pressly  found,  in  terms,  against  appellant  on 
tboee  questions,  and  portions  of  its  opinion  are 
Inconsistent  with  and  negative  the  presumption 
of  such  a  finding. 

8.  The  q^nestion  whether  or  not  tele- 
srraph  dispatches  are  sufficient  to  In- 

n)rm  the  operator  of  their  meaning,  and  of  the 
pos<«ible  risk  of  loss  by  mistake.  Is  not  to  be  deter- 
mined solely  by  the  dispatches  themselves,  but 
all  the  facts  and  circumstances,  including  pre- 


vious messages  sent  by  the  operator  for  the  aams 
parties,  may  be  considered. 

8.  Where  enouf^h  appears  in  a  tele> 
p*aph  messa^  to  show  that  it  relates  to  a 
commercial  business  transaction.  It  is  sufficient 
to  charge  the  company  with  damages  resulting 
from  its  ne^liirent  transmission,  although  the 
operator  may  not  be  able  to  understand  its  mean- 
ing as  to  quantity,  quality,  price,  etc.,  as  the 
sender  and  the  party  to  whom  it  is  tent  under- 
stand it. 

4«  A  messa^  sayinff :  **  Please  buy  tn  addi- 
tion to  thousand  Augusi  1000  cheapest  month,"  ia 
sufficiently  explicit  to  ohnrge  a  telegraph  com- 
pany with  the  loss  resulting  from  inexcusable 
mistake;  and  the  same  is  true  of  a  meestige  stat- 
ing: ''  Put  stop  order  on  6000  Dea  at  seventeen 
cents,  this  order  good  until  countermanded.** 

5*   Instructions  which  are  lengthy  and  Id 

the  nature  of  a  rUumi  of  the  evidence,  and  an 
argument^  do  not  constitute  reversible  error  If 


Vote,— Telegraph  mesgages. 

The  fact  that  a  telegraph  message  was  not  so 
worded  as  to  inform  the  company  of  the  relation 
existing  between  the  parties  does  not  relieve  the 
company  of  liability  for  damages  resulting  from  a 
negligent  delay  in  tninsmitting  and  delivering 
the  message,  by  which  a  mother  was  summoned  to 
her  dying  son.  W.  U.  Teleg.  Co.  v.  Feegies  CTex.) 
12  8.  W.  Rep.8flOL 

7L.li.A. 


The  sender  of  a  message  must  sustain  s  loss  by  s 
mistake  in  transmission,  as  between  himself  and 
the  receiver.  Ayer  v.  W.  U.  Teleg.  Oo.  i  New  Bng; 
Rep.  784.  79  Me.  493. 

The  sender  has  a  remedy  over  against  the  oom- 
pany  when  the  error  is  the  result  of  its  navUgenoa 
IbUL 


See  also  9  L.  R.  A.  744;  35  L.  R.  A.  548;  43  L.  R.  A.  214. 
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they  are  not  90  unfair  to  appellant  m  to  haTe  ml^  ] 
led  the  jury  to  his  prejudJoe. 

(January  21,  IMU 

APPEAL  by  defendaDt  from  a  Judgment  of 
the  Appellate  Coart,  First  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  plaintiffs  in  an  action  to 
recover  damases  for  losses  alleged  to  have  re- 
sulted from  nnstakes  made  In  the  transmission 
of  certain  telegraph  messages.    Affirmed, 

The  messages  were  delivered  by  plaintiffs  to 
defendant's  operator  In  Chicago  to  be  transmit- 
ted to  New  York.  The  first  one,  as  received 
by  the  Company,  read  as  follows:  "  Please  buy 
in  addition  to  thousand  August  1000  cheapest 
month."  As  delivered  by  it,  it  read:  "Please 
buy  in  addition,  two  thousand  August,  one 
thousand  cheapest  month." 

The  other  read:  "Put  stop  order  on  5000 
Dec.  at  seventeen  cents,  this  order  good  until 
countermanded."  As  delivered  it  had  the 
word  seventy  substituted  for  seventeen. 

Mr,  James  L.  High*  for  appellant: 

If  appellant  was  not  apprisea,  either  from 
the  messages  or  otherwise,  of  their  meaning 
and  of  the  possible  risk  involved,  it  cannot  be 
charged  with  having  contemplated  the  extraor- 
dinary damages  claimed. 

Hadley  v.  BaxendaU,  0  Ezch.  841;  Sedgwick, 
Damages,  6th  ed.  76,  77:  W.  U.  Teleg,  Oa,  v. 
Martin  0  111.  App.  687;  Sftidds  v.  WaMvgton 
TelM.  Co.  0  West.  L.  J.  288;  JSandersY.  Stuart, 
L.  R.  1  C.  P.  Div.  826;  Baldwin  v.  U.  8.  TeUg. 
€0.  45  K  Y.  744;  BeauprS  v.  Paeijlc  db  A. 
TOeg.  Co.  21  Minn.  155;  Gray,  Telegraph,  161; 
Maekay  v.  W.  U.  Teleg,  Co.  16  Nev.  222;  Dor- 
gan  v.  Td^  Co.  1  Am.  L.  T.  N.  8.  406;  Dan- 
iel V.  W.  v.  Teleg.  Co.  61  Tex.  452;  W,  U, 
Teleg.  Co.  v.  Reynolde,  77  Va.  173;  Doughtery 
V.  Am.  Ttleg.  Co.  18  Cent.  L.  J.  428;  Pinckney 
T.  W.  U.  Tdeg.  Co.  19  8.  C.  71;  Elite  v.  Am. 
Teleg.  Co.  18  Allen,  226;  Candee  v.  W.  U. 
Teleg.  Co,  84  Wis.  471;  Kinghome  v.  Montreal 
Teleg.  Co.  18  Up.  Can.  Q.  B.  60;  T.  8.  Teleq. 
Co.  V.  Oildersleeve,  29  Md.  282;  Behm  v.  W.  U. 
Teleg.  Co.  8  Biss.  131;  Firgt  Nat.  Bank  v.  W. 
U,  relet;.  Co.  80  Ohio  St.  555;  HordY,  W.  U.  Teleg. 
Co.  8  Cin.  L.  Bull.  147;  Stevenson  v.  Montreal 
TeUg.  Co.U  Up.  Can.  Q.  B.  580;  McCoU  v.  W, 
U.  Teleg.  Co.  7  Abb.N.  C.  151;  Wann  y.  W. 
U.  Teleg,  Co.  87  Mo.  472;  Camp  v.  W.  TJ. 
Teleg.  Co.  1  Met.  (Ky.)  164;  Bree9e  v.  U.  8. 
Tdeg.  Co.4%'S,  Y.  132;  Aiken y.  W.  XT.  Tleg. 
Co.  69  Iowa,  81;  Bedpath  v.  W.  U.  Teleg.  Co. 
112  Mass.  71;  OrinneU  v.  W.  U.  TeUg.  Co. 
118  Mass.  299;  Clement  v.  W.  U.  Teleg.  Co.  187 
Mass.  463;  Redfield,  Carr.  552, 557,  561;  Birney 
y.  New  York  A  W.  P.  Teleg,  Co.  18  Md.  841; 
Tyler  y.  W.  U.  Teleg.  Co.  60  111.  421. 

Mesere.  Dezter,  Herrick  &  Allen*  for 
appellees: 

If  from  his  course  of  dealing  with  the  sender 
of  the  message,  or  from  his  position  as^he  re- 
ceiver of  messages  of  like  character,  the  Com- 
pany's agent  ought  to  have  known  its  meaning 
or  its  importance,  although  it  might  have  been 
unintelligible  to  the  general  public,  the  Com- 
pany will  not  be  hetu^  to  say  that  it  was  un- 
intelligible or  it  was  an  apparently  unimpor- 
tant message  to  him. 

2  Thomp.  Neg,  p.  857;  W.  U.  Teleg.  Co,  y. 
BarriM,  19  HI.  App.  847;  W.    U.  Teleg.  Co.  y. 
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Blanehard,  68  Ga.  299:  IT.  U.  Teleg.  Co.  v. 
Landii  (Pa.)  11  Cent.  Kep.  198;  BittenhauH 
y.  Ind^ndent  Line  of  Teleg.  44  N.  Y.  263. 

We  deny  that,  in  oraer  to  sustain  the  recov- 
ery'it  was  necessary  that  the  dispatches  should 
disclose  the  detailed  information  claimed  by 
appellant's  counsel. 

Tyler  y.  W.  U.  Teleg.  Co.  60  Dl.  421;  W.  U. 
Teleg.  Co,  v.  Tyler,  74  111.  168;  U.  8.  TOeg. 
Co.  V.  Wenger,66  Pa.  262;  W,  U.  TOeg.  Co.  v. 
Harris,  and  Riitenhouee  v.  Independent  Line 
of  Teleg,  eupra. 

The  messages  sufficiently  disclosed  their  im- 
portance to  entitle  appellees  to  recover  their 
actual  damages. 

W.  U.  Tdeg.  Co.  y.  QriwocUd,  87  Ohio  St 
802;  Marr  v.  ff.  U.  Teleg.  Co.  a5  Tenn.  580; 
W.  U.  Tel^.  Co.  V.  Landis  (Pa.)  11  Cent.  Rep. 
193;  W.  U.  Teleg.  Co.  v.  Blandfiard,  supra; 
Squire  y.  W.  U.  Teleg.  Co.  98  Mass.  282;  Truo 
V.  Intemat.  TOeg.  Co,  60  Me.  9. 

Wilkin,  c/l,  deHvered  the  opiniou  of  the 
court: 

It  seems  to  be  thought  by  counsel  for  appel- 
lant that,  notwithstanding  the  Judgment  of  af- 
firmance in  the  appellate  court,  controverted 
questions  of  fact  may  still  be  reviewed  in  this 
court;  because,  as  is  said,  the  appellate  court 
has  not  expressly  found,  in  terms,  against  ap- 
pellant on  these  questions,  and  beoiuse  por- 
tions of  its  opinion  are  inconsistent  with  and 
negative  the  presumption  of  such  a  finding. 
This  position  is  untenable.  Sections  87  and  89 
of  our  Practice  Act  (Rev.  Stat.  ed.  18^9,  chap. 
110)  prohibit  this  court  from  re-examining  con- 
troverted questions  of  fact  in  all  cases  of  tliis 
kind.  We  may  look  into  the  evidence  for  the 
purp<Me  of  deciding  as  to  the  correctness  of  in- 
structions, or,  in  a  proper  case,  to  determine 
whether  or  not  there  is  any  evidence  tending 
to  support  a  material  element  in  the  cause  of 
action  or  defense.  In  such  cases  it  becomes 
necessaiy  to  examine  the  evidence  in  order  to 
settle  questions  of  law,  but  we  have  uniformly 
held  that  we  cannot  examine  evidence  to  de- 
termine whether  the  appellate  court  found  cor- 
rectly as  to  the  facts  in  issue.  See  Montgomery 
V.  Black,  124  Ul.  62,  12  West.  Rep.  594,  and 
cases  cited;  Commercial  Nat.  Bank  v.  Proctor, 
98  m.  b^U  Darlington  v.  Chainberlain,  120  111. 
585,  9  West.  Rep.  466;  Sangamon  Coal  Mining 
Co.  V.  Wiggerhaui,  122  111.  281,  11  West.  Rep. 
578;  ffayee  y.  Maseaehueette  Mut,  L,  Ins.  Co. 
125  111.  681,  1  L.  R.  A.  808. 

We  also  said  in  Coalfield  Coal  Co.  y.  Peek,  98 
HI.  145,  that  we  could  not  look  to  the  opinion 
of  the  appellate  court  to  ascertain  what  that 
court  found  the  facts  to  be. 

The  contr611ing  question  in  the  case,  so  far 
as  we  are  at  liberty  to  pass  upon  it,  arises  on 
the  refusal  of  the  trial  court  to  give  tbe 
third  instruction  asked  by  appellant,  as  fol- 
lows: "(8)  The  Jury  are  instructed  that  the  de- 
fendant is  onlv  liable  for  such  damages,  if  anv, 
as  were  actually  contemplated,  or  which  might 
reasonably  be  supposed  to  have  been  contem- 
plated, by  the  parties  in  the  delivery  and  re- 
ceipt of  the  messages  in  the  transmission  of 
which  the  alleged  errors  occurred;  and  if  the 
jury  believe  from  the  evidence  that  such  mes- 
sages wera  not  sufficiently  clear  or  precise  to 
inform  the  agents  of  the  defendant  receiving 
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them  of  their  meanini;,  and  of  the  possible  risk 
and  damage  which  might  result  from  mistakes 
in  their  transmissioD,  and  that  such  facts  were 
not  disclosed  by  the  plaiDtiffs  to  the  defendant 
or  its  agent,  then  the  defendant  cannot  be 
charged  with  having  contemplated  the  special 
damages  claimed  by  the  plaintiffs  in  this  ac- 
tion, and  plaintiffs  are  only  entitled  to  recover 
the  amount  actually  paid  by  them  for  the  send- 
ing of  such  messages,  with  interest  at  6  per 
cent  from  the  date  of  payment  to  the  date  of 
your  verdict." 

It  is  earnestly  contended  by  counsel  for  ap- 
pellant that  the  messages,  "Please  buy  in  ad- 
dition to  thousand  August  one  thousand 
cheapest  month,"  and  "Put  stop  order  on  five 
thousand  Dec.  at  seventeen  cents,"  were,  un- 
explained, meaningless  and  unintelligible  to 
the  operator  of  appellant  who  transmitted  them; 
and  therefore,  as  in  case  of  cipher  dispatches, 
no  s{)ecial  or  consequential  damages  could  have 
been  reasonably  contemplated  by  the  parties 
when  thpy  were  sent,  and  hence  none  can  be 
recovered  in  this  suit  This  position. is  based 
on  the  rule  of  damages  announced  in  Hadley  v. 
Baxendak,  9  Exch.  841,  and  followed  gener- 
ally in  this  country  as  well  as  in  England.  In 
any  view  of  that  rule,  as  applied  to  this  case, 
the  instruction  is  too  narrow. 

The  evidence  shows  that  at  the  time  of  send- 
ing these  dispatches  appellees  were,  and  had 
for  some  time  prior  thereto  been,  engaged  in 
the  business  of  jobbers  in  coffee,  tea  and  sugar 
in  the  City  of  Chicago;  that  Crofman  &  Bro. 
were  commission  merchants  in  New  York,  buy- 
ing and  selling  coffee,  rubber  and  hides  on  com- 
mission; that  appellant  had  a  branch  office  near 
the  place  of  business  of  appellees,  from  which 
the  messages  in  question  were  sent,  and  had 
frequently  sent  others  pertaining  to  their  busi- 
ness. It  also  tends  to  show  that  from  business 
transactions  in  New  York  between  appellant 
and  the  firm  of  Crofman  &  Bro.  appellant 
knew  the  business  in  which  the  latter  firm  was 
engaged.  It  is  in  proof  that  during  the  month 
of  June,  1887,  and  prior  to  the  first  mistake 
complained  of>  a  numl^r  of  dispatches  were 
sent  by  appellees  to  Crofman  <&  Bro.  from  ap- 
pellant's Chicago  office.  One  on  the  13th  read: 
"Please  wire  us  to-day  whether  you  do  or  do 
not  execute  an  order  for  five  thousand  bags,  as 
we  must  place  it  elsewhere  if  you  decline." 
Another  of  the  same  date  refers  to  "five  thou- 
sand bags."  It  must,  at  least,  be  conceded  that 
there  is  evidence  tending  to  show  that  from 
their  previous  dealings  appellant  knew,  or 
might  by  reasonable  diligence  have  understood, 
the  purport  of  these  messages.  Therefore,  in 
determining  whether  or  not  the  messa^  were 
sufficient  to  Inform  the  operator  of*  their  mean- 
ing, and  of  the  possible  risk  of  loss  to  appel- 
lees by  a  mistake  in  transmitting  them,  the 
jiuy  should  have  been  left  free  to  consider  all 
the  facts  and  circumstances  proved  in  the  case 
bearing  on  that  question,  whereas  the  instruc- 
tion limits  the  inquiry  to  that  which  appears  in 
the  dispatches  themselves,  and  to  such  facts  as 
may  have  been  disclof^d  by  the  plaintiff  to  the 
defendant  or  its  agent  at  the  time  they  were 
sent.     See  2  Thomp.  Neg.  857. 

On  the  question  as  to  how  far  mere  in- 
definiteness  in  ihe  language  of  a  message  will 
defeat  a  recovery  for  consequential  damages 
7  L.  R.  A. 


against  a  telegraph  company,  the  decisions  can* 
not  be  said  to  be  harmonious.  Counsel  for 
appellant  contends  that  the  better  line  of  au- 
thorities sustains  the  rule  announced  in  thi» 
instruction,  viz.,  that  the  operator  who  trans- 
mits a  message  must  be  able  to  understand  it» 
meaning  as  to  quantity,  quality,  price,  etc.,  a» 
the  sender  and  party  to  whom  it  is  sent  them- 
selves understood  it;  otherwise  it  is  said  he  can- 
not reasonably  be  supposed  to  have  contem- 
plated damages  as  the  probable  consequence  of 
a  failure  to  correctly  transmit  it.  While  some 
of  llie  cases  cited  go  to  that  extent,  especially 
where  the  message  is  in  cipher,  another  line  of 
decisions,  and  we  think  founded  on  the  better 
reasons,  hold  that  where  enough  appears  in  the 
message  to  show  that  it  relates  to  a  commercial 
business  transaction  between  the  correspond- 
ents it  is  sufficient  to  char^  the  company  with 
damages  resulting  from  its  negligent  trans- 
mission. 

In  U,  8.  Tdeg,  Co,  v.  Wenger,  55  Pa.  262,  a^ 
message  read:  "Buy  fifty  (50)  North  Western 
fifty  U)0)  Prairie  du  Chien,  limit  forty-five 
(45. )"  There  was  a  delay  by  the  telegraph  com- 
pany in  its  delivery,  resulting  in  a  loss  to  the 
sender  on  account  of  the  advance  in  price  of 
Chicago  &  Northwestern  Railway  Company 
stock  and  the  Milwaukee  &  Prairie  du  Chien 
Railway  Company  stock,  which  the  message 
was  intended  to  order  purchased.  The  Su* 
preme  Court  of  Pennsylvania  sustained  a  re- 
covery, saying:  "The  dispatch  was  such  as  to 
disclose  the  nature  of  the  business  to  which  it 
related,  and  that  the  loss  might  be  very  likely 
to  occur  if  there  was  a  want  of  promptitude  in 
transmitting  it,  containing  the  order. 

In  Tyler  v.  W,  U.  Teleg,  Co,,  60  111.  421,  the 
message  was:  *'Sell  one  hundred  (100)  Western 
Union.  Answer  price."  The  message,  as  de- 
livered, read,  "Sell  one  thousand  (1,000),"  in- 
stead of  "one  hundred  (100)."  The  message 
was  intended  as  an  order  to  sell  100  shares  of 
stock  in  Western  Union  Telegraph  Company. 
The  agent,  obeying  the  order  as  delivered,  sold 
1,000  shares  of  said  stock,  and  to  fill  the  order 
was  compelled  to  buy  900  shares.  We  held 
that  the  plaintiff  was  entitled  to  recover  the 
difference  between  the  price  for  which  the 
shares  of  stock  were  sold  and  that  which  he 
was  compelled  to  pay  for  those  purchased. 
On  the  question  as  to  the  sufficiency  of  the  dis- 
patch to  inform  the  agent  of  the  transaction  te 
which  It  referred  so  as  to  charge  the  telegraph 
companv  with  resulting  damages,  the  rule  an- 
nouncea  in  U,  S,  Teleg,  Co,  v.  Wenger,  mpra, 
was  approved,  and  it  was  held  that  the  dis- 
patch disclosed  the  nature  of  the  business  a* 
fullv  as  the  case  demanded.  On  a  second  ap- 
peal (74  111.  168)  by  general  language  the  deci» 
ion  is  reaffirmed. 

In  W,  U,  Teleg.  Go.  ▼.  OHsufold,  87  Ohio  St 
802,  a  dispatch  read:  "Will  you  give  one  fifty 
for  twenty -five  hundred  at  London?  Answer 
at  once  as  I  have  only  till  to-night."  As  de- 
livered, it  read  "one  five"  instead  of  "one 
fifty,"  as  written.  It  was  an  inquiry  whether 
the  sender  would  pay  150  in  gold  for  2,500 
bushels  of  flax-seed  at  London,  Ontario,  the 
parties  having  previously  corresponded  on  the 
subject  The  sender  replied  to  the  dispatch  at^ 
received,  ordering  the  purchase,  and  recovered 
from  the  teleirraph  company  the  difference  ia 
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price.  On  appeal  to  the  supreme  court.  It  was 
coDtended,  as  it  is  here,  that  the  message  was 
indefinite,  and  therefore  the  recovery  below 
unaulborized.  But  the  court  said:  "It  ap- 
peared upon  its  face  that  it  related  to  a  business 
transaction, — a  transaciion  involving  the  pur- 
chase and  sale  of  property.  The  company  was 
therefore  apprised  of  the  fact  that  a  pecuniary 
loss  might  result  from  an  incorrect  transmission 
of  the  message.  Where  this  appears,  there  is  no 
such  obscurity  as  relieves  the  company  from 
liability  for  negligently  faDing  to  transmit  and 
deliver  the  message  in  the  language  in  which 
it  was  received." 

In  Marry.  W,  V,  Teleg,  O?.,  85  Tenn.  530, 
«  message  was  delivered  to  the  company  read- 
ing: "Buy  one  hundred  shares  Memphis  and 
Charleston."  As  delivered  it  read:  "Buy  one 
thousand  shares  Memphis  and  Charleston." 
The  recovery  for  consequential  damages  was 
sustained,  the  supreme  court  of  that  State  say- 
ing: "This  message  was  so  written  that  the 
•lightest  reflection  would  enable  the  operator, 
who  understood  its  transmission,  to  see  its  com- 
mercial importance,  and  put  him  on  his  guard 
against  error." 

In  W,  U.  Teleg,  Co,  v.  Blanchard,  68  Ga.  299, 
the  message  sent  read:  "Cover  two  hundred 
September  one  hundred  August."  By  an  error 
in  its  transmission,  as  received  it  read  200  Au- 
gust instead  of  100.  As  sent,  it  was  an  order 
to  sell  100  bales  of  cotton  for  August  delivery, 
and  200  for  September  delivery.  The  agent 
sold  200  bales  for  August,  and  plaintiff  was 
compelled  to  buy  100  at  a  loss  in  order  to  meet 
the  sale.  A  recovery  for  this  loss  was  sus- 
tained by  the  Supreme  Court  of  that  State  in 
the  following  language:  "As  to  the  fifth 
ground  in  the  request  to  charge,  we  do  not  see 
but  what  the  message  sought  to  be  transmitted 
was,  according  to  the  proof,  an  ordinary  com- 
mercial message,  intelligible  to  those  engaged 
in  cot|on  dealiilg;  and  we  can  see  no  such  spe- 
cial piurpose  intended  by  the  sender,  which  was 
unknown  to  the  company,  as  to  vary  the  rule 
of  liability.  There  was  at  least  enough  known 
to  show  it  was  a  commercial  message  of  value 
attached  to  the  message,  and  that  is  sufl9cient" 
See  also  Sgvire  ▼.  W.  U.  Teleg,  Oo.  93  Mass. 
232;  Ptspper  v.  W.  U,  Teleg,  Go,  87  Tenn.  554, 
4  L.  R.  A.  660;  8  Sutherland,  Damages,  801t 

All  cases  which  hold  that  a  telegraph  com- 
pany is  not  liable  for  consequential  damages 
for  a  failure  to  transmit  a  dispatch  as  received, 
on  the  ground  of  indefiniteness  or  obscurity  in 
the  language  of  the  message,  do  so  upon  the 
ground  that,  unless  the  agent  of  the  company 
may  reasonably  know  from  the  messaj^e  itself, 
or  18  informed  by  other  means,  that  it  relates 
to  a  matter  of  business  importance,  he  cannot 
be  supposed  to  have  contemplated  damages  as 
a  result  from  his  failure  to  send  it  as  written, 
as  in  the  case  of  cipher  dispatches. 

The  Supreme  Court  of  Wisconsin  in  Candte 
V.  W.  U.  Teleg.  Co.,  84  Wis.  472,  says:  "The 
operator  who  receives  and  who  represents  the 
company,  and  may  for  this  purpose  be  said  to  be 
the  other  party  to  the  contract,  cannot  be  sup- 
posed to  look  upon  such  a  message  as  one  per- 
taining to  transactions  of  pecuniary  yalue  and 
imporumce,  and  in  respect  to  which  pecuniary 
loss  or  damages  will  naturally  arise  in  case  of 
his  failure  or  omission  to  send  it.    It  may  be  a 
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mere  item  of  news,  or  some  other  communica* 
tion  of  trifling  and  unimportant  character." 

It  is  clear  enough  that,  applying  the  rule  in 
Eadley  y.  B<ixendale,  eupra^  a  recovery  cannot 
be  had  for  a  failure  to  correctly  transmit  a  mere 
cipher  dispatch,  unexplained,  for  the  reason 
that  to  one  unacquainted  with  the  meaning  of 
the  ciphers  it  is  wholly  unintelligible  and  non- 
sensical. An  operator  would  therefore  be  jus- 
tifiable in  saying  it  contains  no  information  of 
value  as  pertaining  to  a  business  transaction, 
and  a  failure  to  send  it,  or  a  mistake  in  its 
transmission,  can  reasonably  result  in  no  pe- 
cuniary loss. 

The  messages  in  this  case,  however,  are  not 
cipher  dispatches.  Their  language  is  plain 
and  intelligible  to  eyeryone  who  can  reaa,  so 
far  as  they  purport  to  clisclose  the  business  to 
which  they  relate.  They  are  abbreviations,  and 
clearly  indicate  that  they  relate  to  business 
transactions  between  the  sender  and  sendee. 
The  first  message,  "Please  buy  in  addition  to 
thousand  August  one  thousand  cheapest 
month,"  was  notice  to  the  agent  at  Chicago 
that  appellee  was  ordering  the  agent  in  New 
York  to  purchase  merchandise  for  them.  We 
do  not  agree  with  counsel  in  saying  that  it 
might  as  well  be  construed  to  be  an  order  "for 
a  thousand  tooth-picks  or  a  thousand  papers  of 
pins  as  anything  else."  Everyone  of  intelli- 
gence knows  that  such  articles  are  not  pur- 
chased in  that  way.  Suppose,  however,  that 
the  agent  was  not  informed  as  to  the  quantity, 
quality  and  value  of  the  merchandise  to  be  pur- 
chased by  the  message,  would  that  justify  him 
in  contemplating,  within  the  rule  in  the  Had' 
ley  Case,  supra,  no  damages  as  a  result  of  hit 
negligence  or  omission  of  duty  in  promptly 
and  correctly  sendmgit  forward?  It  certainly 
cannot  be  contended  that  the  agent  must  be  in- 
formed of  all  the  facts  and  circumstances  per- 
taining to  a  transaction  referred  to  in  a  tele- 
gram, which  are  known  by  the  parties  them- 
selves, to  make  his  company  liable  for  more 
than  nominal  damages.  If  it  should  be  so  held, 
the  telegraph  would  cease  to  be  of  practical 
utility  in  the  commercial  world. 

It  is  not  easy  to  state  a  case  in  which  it  can 
be  said  the  parties  contemplated,  at  the  time  of 
contracting,  all  the  damages  which  will  prob- 
ably result  from  a  failure  to  perform  the  con- 
tract. We  think  the  reasonable  rule,  and  ono 
well  sustained  by  authority,  is  that  where  a 
message  as  written,  read  in  the  light  of  well- 
known  usa^  in  commercial  correspondence, 
reasonably  informs  the  operator  that  the  mes- 
sage is  one  of  business  importance,  and  dis- 
closes the  transaction  so  far  as  is  necessary  to 
accomplish  the  purpose  for  which  it  is  sent,  the 
company  should  be  held  liable  for  all  the  direct 
damages  resulting  from  a  negligent  failure  to 
transmit  it  as  written,  within  a  reasonable  time, 
unless  such  negligence  is  in  some  way  excused. 
Under  this  rule,  both  dispatches  as  presented  to 
appellant's  operator  were  sufficiently  explicit  to 
charge  it  with  the  loss  sustained  by  appellees, 
resulting  from  what  has  been  found  by  the  jury 
to  be  its  inexcusable  mistakes. 

Objection  is  also  urged  to  the  ruling  of  the 
circuit  court  in  giving,  modifying  and  refusing 
other  instructions;  also  in  excluding  certain 
evidence  offered  on  behalf  of  the  defendant  be- 
low    We  have  examined  these  several  points 
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of  objection,  and  think  they  are  without  sub- 
stantial merit,  unless  it  be  as  to  the  giving  of 
the  fourth  and  fifth  instructions  on  behalf  of 

? Iain  tiffs.  Tliey  are  subject  to  just  criticism, 
'hey  violate  a  wholesome  rule  of  practice  an- 
Dounced  in  Merritt  v.  Merritt,  20  111.  80. 
Tbey  are  very  lengthy;  are  rather  in  the  nature 
of  a  resumh  of  the  evidence  and  an  argument 
than  concise  statements  of  the  law,  and  for  that 


resRon  should  have  been  refused.    But,  aftei 
having  carefully  compared  them  with  the  evi> 
deuce,  we  cannot  say  that  they  are  so  unfair  to 
appellant  as  to  have  miitled  the  Jury  to  its  prej- 
udice. 

Finding  no  reversible  error  in  the  record^ 
the  judgment  of  the  Appellate  Court  %oiU  be  of* 
firmed. 
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!•   A  state  statute  providing^  a  penalty 

for  the  refusal  of  a  railroad  oompanr  to  deliver 
freight  on  payment  or  tender  of  the  chargres  due 
as  shown  by  the  bill  of  lading.  Is  not  invalid  as  a 
regulation  of  commerce. 

8*  A  carrier  cannot  be  considered  as 
ratUytng^  the  original  cootraotfor  shipment  of 
goods  which  it  receives  from  another  company 
and  transports  when  it  is  bound  by  statute  toi>er- 
f orm  such  service. 

,8.  The  penalty  provided  by  the  statute 
for  the  reftusal  of  a  railroad  company 
to  deliver  fk*ei^ht  on  payment  or  tender  of 
the  charges  due  as  shown  by  the  bill  of  lading, 
applies  only  to  a  company  which  has  itself  execut- 
ed, authorized  or  ratified  the  execution  of  the 
bill  of  lading. 

4.  The  original^ way-bill  is  admissible 
in  evidence  in  a  suit  against  a  connecting  car- 
rier for  refusal  to  deliver  the  goods  on  tender  of 
the  charges  agreed  on  in  the  bill,  where,  in  con- 
nection with  other  evidence.  It  shows  that  the 
carrier  had  paid  accrued  charges  in  amount  equal 
to  the  sum  specified,  as  tending  to  show  that  it 
did  not  intend  to  ratify  that  contract. 

0.   The  exhibition  of  the  bill  of  ladings  at 

the  time  of  the  tender  of  the  charges  and  demand 
of  the  goods  is  not  a  condition  precedent  to  the 
recovery  of  a  penalty  under  the  statute  for  re- 
fusal to  deliver  the  goods,  although  such  penalty 
should  be  inflicted  only  for  a  willful  disregard  of 
the  law. 

(January  14. 188a) 

CROSS  appeals  from  a  Judgment  of  the  Dis- 
trict Court  for  Washinpton  County  in  favor 
of  plnimiff  in  an  actioo  to  recover  the  statutory 
penally  for  refusal  to  deliver  freight  upon  len- 
der of  the  charges  specified  in  the  bill  of  lad- 
iD^.     Reversed, 

The  facts  are  fully  stated  in  the  opinioiL 
Mr.  J.  W,  Terry  for  appellant 
Meaere,  Bassett^  Muse  &  Muse  for  ap- 
pellee. 

GaineSf  /.,  delivered  the  opinion  of  the 
court: 

This  case  was  before  this  court'  at  a  former 
term,  and  waa  reversed,  and  remanded  for  a 
new  trial,  in  accordance  with  an  opinion  which 
ia  reported  in  69  Tex.  707.  The  question  then 
presented  is  not  now  involved.    The  action 
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was  broufcht  by  appellee  against  appellant 
to  recover  the  penalty  prescribed  by  the  Act 
of  May  6,  1882,  for  the  failure  of  the  Com- 
pany to  deliver  to  him  certain  merchandise 
transported  by  it,  upon  his  tender  of  the 
charges  for  carriage  specified  in  the  bill  of  lad- 
ing. The  defendant  interposed  an  exception  to 
the  petition,  and  now  insists  that  the  court 
erred  in  overruling  it. 

The  bill  of  lading  was  for  a  certain  carload 
of  nails  received  at  the  City  of  Pittsburgh,  in 
the  State  of  Pennsylvania,  by  the  Pittsburgh, 
Cincinnati  &  St.  Louis  Railway  Company,  and 
bound  that  company  to  transport  the  merchan- 
dise from  that  city  to  the  Citv  of  Brenbam,  in 
the  State  of  Texas,  for  a  freight  charge  of 
$197.50.  The  Statute  under  which  tlie  pro- 
ceeding was  instituted  reads  as  follows:  '^That 
any  railroad  company,  its  officers,  agents  or  em- 
ployes, that  shall  refuse  to  deliver  to  the  owner, 
agent  or  consicnee,  any  freight,  goods,  wares 
and  merchandise  of  any  Icind  or  character 
whatever,  upon  the  payment  or  tender  of  pay- 
ment of  the  freight  charges  due  as  shown  by 
the  bill  of  lading,  the  said  railroad  company 
shall  be  liable  in  damages  to  the  owner  of  said 
freight,  goods,  wares  or  merchandise  to  an 
amount  equal  to  the  amount  of  the  {rcight 
charges,  for  every  day  said  freight,  gotids, 
wares  and  merchandise  is  held  after  pavment 
or  tender  of  payment  of  the  charges  due  as 
shown  by  the  bill  of  lading,  to  be  recovered  in 
any  court  of  competent  jurisdiction."  Laws 
Called  Sess.  17th  Leg.  a5. 

It  is  urged  that  the  law  as  applied  to  the 
trinsaction  allotted  in  the  petition  is  a  regula- 
tion of  commerce  between  the  States,  and  is 
such  as  only  the  Congress  of  the  United  States 
has  the  power  to  make.  If  so,  the  Legislature 
had  no  power  to  make  such  a  law  in  reference 
to  bills  of  lading  for  the  carriage  of  goods  from 
another  State  into  this  State;  and  it  would  be 
our  duty  either  to  construe  the  Act  as  not  ap- 
plying to  such  bills  of  lading,  or  to  hold  that, 
as  so  applied,  it  is  in  contravention  of  the  Con- 
stitution of  the  United  States,  and  therefore 
void.  We  would  not,  however,  in  construing 
the  Act,  give  it  an  application  that  would  ren- 
der *;ny  part  of  it  void,  unless  the  intent  to  so 
apply  It  WHS  made  manifest  by  the  language  of 
the  Act  itself. 

JBut  the  question  recurs.  Is  the  provision  un- 
der consideration  in  contravention  of  the  Fed- 
eral Constitution?  As  to  what  laws  passed  by 
the  Legislature  of  a  Slate  are  to  be  deemed  a 
regulation  of  commerce  between  the  States, 
within  the  meaning  of  that  Constitution,  there 
have  been  numerous  decisions  in  the  courts  of 
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the  United  States.  Considering  the  all-pervad- 
ing influence  of  the  commerce  of  the  country, 
and  that  any  state  law  in  relation  to  commer- 
cial tiansHCtions,  not  cooflned  to  those  begun 
and  completed  within  the  State,  would  almost 
necessarily  affect  in  some  degree  the  commerce 
between  the  States,  the  result  is  not  surprising. 
From  the  opinions  delivered  in  the  case  of 
Wabash,  8t.  L  A  P.  R,  Co.  t.  lUinois,  118 
IT.  S.  657  L^O  L.  ed.  244],  it  would  seem  that 
the  decisions  of  the  Supreme  Court  of  the 
United  States  upon  these  questions  have  not 
been  altogether  consistent;  but  it  also  appears, 
irom  that  and  later  cases  in  the  same  court,  that 
the  tendency  now  is  to  extend  the  power  of 
Congress  over  matters  affecting  interstate  com- 
merce, and  correspondingly  to  restrict  that  of 
the  States.  We  think,  however,  that  by  the 
decisions  of  that  court  (which  are  authoritative 
upon  these  questions)  the  following  propositions 
must  be  deemed  to  have  been  settled:  (1)  that 
a  State  can  make  no  law  regulating  the  rate  of 
freight  for  the  carriage  of  goods  between  that 
and  another  State,  although  the  regulation  be 
construed  as  applying  only  to  so  much  of  the 
line  of  transit  as  lies  within  its  own  borders 
( Wabctsh,  JSt,  L.  dk  P,  IL  Go.  v.  Illinois,  supra); 
(2)  that  it  can  make  no  law  which  empowers, 
either  directly  or  indirectly,  a  burden  by  way 
of  taxation  upon  interstate  commerce  {Pickard 
V.  Pullman  Southern  Car  Co.  117  U.  S.  34  [29 
L.  ed.  786];  StaU  Freight  Tax  Case.,  82  U.  8. 15 
Wall.  232  [21  L.  ed.  1461;  Olonccster  Feri-y  Co. 
V.  Pennsylvania,  114 U.S.  196  [29  L.  ed.  1581; 
Waling  v.  Michigan,  118  U.  S.  446  [39  L.  ed. 
6911;  Western  U,  TeUg.  Co.  v.  Texas,  105  U. 
S.  460  [26  L.  ed.  1067];  M'Mle  County  v.  Kim- 
hall,  102  U  8.  691  [26  L.  ed.  2381;  Rohfdns  v. 
Shelhy  County  Taxing  Dist.  120  U.  8.  489 
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;  Leloup  v.  Mobile,  127  U.  S.  640 

Asher  v.  Texas,  128  U.  8.  129  _ 
J);  (3)  that  wharves  and  bridges  and 
ferries  across  streams,  constituting  the  Dound- 
aries  between  the  States,  mapr  be  established 
and  regulated  by  the  States,  m  the  absence  of 
legislation  on  the  same  subject  by  Congress, 
provided  no  burden  other  than  an  ordmary 
charge  ior  their  use  be  imposed  upon  the  com- 
merce passing  over  them  {Gilman  v.  Philadel- 
phia, 70  U.  8.  8  Wall.  713  [18  L.  ed.  96];  Es- 
eanaba  ds  L.  M.  Transp.  Co.  v.  Chicarjo,  107  U. 
S.  678  [27  L.  ed.  442];  Parkershurg  A  O.  R. 
Transp.  Co.  v.  Parkersburg,  107  U.  S.  691  [27 
L.  ed.  584]);  and  (4)  that,  in  the  exercise  of  their 
police  powers,  the  States  may  enact  laws 
which,  though  they  affect  commerce  between 
the  States,  are  not  to  be  considered  regulations 
of  that  commerce,  within  the  meaning  of  the 
Constitution  of  the  United  Stales.  Chicago  dh 
JH..  W.  E.  Co.  V.  l^hiller,  84  U.  8.  17  Wall.  560 
[21  L.  ed.  710],  and  cases  there  cited;  Smith  v. 
Alabama,  124  U.  8.  465  [31  L.  ed.  508]. 

Is  the  law  in  question  in  this  suit  a  proper 
exercise  of  the  pol  ice  power  of  the  State  ?  This 
power  relates  to  such  a  number  and  variety  of 
subjects  that  it  is  impossible  to  define  it,  except 
In  terms  so  general  that  the  definition  is  of  but 
little  practical  utility  in  any  case  difficult  of 
solution.  We  think,  however,  the  opinions  in 
the  cases  last  cited  throw  much  light  upon  the 
question  before  us. 

In  Chicago  &  N.  W.  R.  Go.  v.  Fuller  the 
question  was  as  to  the  validity  of  a  statute  of 
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Iowa  which  required  all  railroad  companies  In 
the  State,  in  September  of  e:  ch  ye  r,  to  fix  their 
rates  of  fare  for  passengers  tkAiJi  freight,  and 
on  the  1st  day  of  October  followinc:  to  post  up 
at  their  depots  a  printed  copy  of  such  rates,  and 
to  cause  a  copy  to  remain  posted  dunng  'he 
year,  and  subjected  the  companies  to  penaltiea 
m  case  of  a  failure  to  complv  with  its  provis- 
ions. In  the  conclusion  01  its  opinion  the 
court  uses  this  language:  '*If  the  requirements 
of  the  statute  here  in  question  were  .  .  .  reiru- 
lations  of  commerce,  the  question  would  arise 
whether,  regarded  in  the  light  of  the  authori- 
ties referred  to,  and  of  reason  and  principle, 
they  are  not  regulations  of  such  a  character  aa 
to  be  valid  untd  superseded  by  the  paramount 
action  of  Congress.  But,  as  we  are  unani- 
mously of  the  opinion  that  they  are  merely 
police  regulations,  it  is  unnecessary  to  pursue 
the  subject." 

In  Stnith  Y.  Alabama,  supra,  the  court  says: 
"A  carrier  exercising  his  calling  within  a  par- 
ticular State,  although  engaged  in  the  business 
of  interstate  commerce,  is  answerable,  accord* 
ing  to  the  laws  of  the  State,  for  acts  of  non- 
feasance or  misfeasance  committed  within  its 
limits.  If  he  fails  to  deliver  goods  to  the 
proper  consignee  at  the  right  time  or  place,  he 
IS  liable  in  an  action  for  damages,  under  the 
laws  of  the  State,  in  its  courts;  or  if.  by  negli- 
gence in  transportation,  he  inflicts  injury  upon 
the  person  of  a  passenger  brought  from  another 
State,  a  right  of  action  for  the  consequent 
damage  is  given  by  the  local  law.  In  neither 
case  would  it  be  a  defense  that  the  law  giving 
the  right  to  redress  was  void  as  being  an  un- 
constitutional regulation  of  commerce  by  the 
State.  This,  indeed,  was  the  very  point  de- 
cided in  Sherlock  v.  Ailing,  98  U.  8.  99  [23  U 
ed.  819]." 

The  Statute  we  have  under  consideration, 
like  every  other  law  which  gives  a  remedy  to 
the  shipper  against  the  carrier  for  a  violation 
of  his  contract,  does  in  some  remote  degree 
affect  interstate  commerce,  when  applied  to  a 
contract  of  carriage  from  one  State  to  another. 
But  it  imposes  no  tax.  It  neither  fixes  nor 
regulates  any  rates.  It  makes  no  discrimina- 
tion between  commerce  wholly  within  the 
State  and  that  between  the  State  and  other 
States.  It  imposes  no  duty  upon  any  carrier 
not  already  imposed  by  the  common  law.  It 
applies  to  all  railroad  companies  in  the  State 
and  to  all  contracts  of  carriage  alike,  and 
merely  provides  a  penalty  for  the  purpose  of 
enforcing  a  compliance  with  an  obligation 
which  already  existed  at  common  law.  In  re- 
spect of  the  question  before  us,  the  Statute  is 
not  distinguishable  from  anv  other  law  afford- 
ing a  remedy  for  the  breach  of  a  contract  of 
carriage  of  goods  between  two  States.  W^e 
conclude  that  the  Statute  was  a  proper  exercise 
of  the  police  power  reserved  to  the  State,  and 
is  therefore  valid.  The  court,  therefore,  did 
not  err  in  overruling  the  defendant's  exception 
to  the  petition. 

In  answer  to  the  petition,  the  defendant 
pleaded  that  the  shipment  which  gave  rise  to 
this  controversy  was  over  the  Pittsburgh,  Cin- 
cinnati &  St.  Louis  Railway  to  St.  Louis,  and 
thence  over  the  Texas  &  St.  Louis  Railway  to 
McGregor,  Tex.,  where  the  frei«^ht  was  de- 
livered to  its  road  for  transportation  to  Bren- 
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bara;  that  the  Pittsburgh,  CincinDati  &  St. 
Louis  Company  had  no  authority  to  contract 
for  the  carriage  of  the  nails  over  its  road,  and 
that  its  agents  at  McGregor  received  the  freight 
for  transportation  to  Breiibam  at  its  customary 
rates,  ivithout  having  any  Itnowledge  of  the 
bill  of  lading  executed  by  that  company;  that 
upon  receipt  of  the  freight  it  paid  the  accrued 
charges,  as  shown  by  the  way  bill  to  be  $197.50. 
and  that  its  charges  in  addition  amounted  to 
f  85.  The  entire  cliarges,  as  shown  by  the  bill 
of  lading,  were  $197.50.  The  defendant  intro- 
duced evidence  of  the  facts  alleged  in  its  an- 
swer, and  the  court  charged  the  jury  as  fol 
lows:  "If  the  jury  believe,  from  the  evidence, 
that  the  defendant  Company  received  the  nails 
fit  the  Town  of  McGregor  from  another  com- 
pany, nnd  transported  them  to  the  Town  of 
Brenliam,  this  would  constitute  an  affirmance 
of  the  original  contract  of  shipment,  and  the 
defendant  thereby  became  bound  by  the  terms 
of  the  shipment  as  shown  in  the  bill  of  lading." 
In  this  we  think  there  was  error.  Our  statutes 
made  it  obligatory  upon  any  railroad  company 
in  this  State  to  diaw  over  its  road,  without 
delay,  the  passengers,  merchandise  and  cars  of 
every  other  railroad  company  which  may  enter 
and  connect  with  its  road.  Rev.  Stat.  art. 
4251.     See  also  articles  4226.  4227,  4251-4254. 

In  the  absence  of  a  provision  of  this  char- 
acter, it  might  be  proper  to  hold  that  a  carrier 
who  has  received  freight  from  another  carrier 
upon  a  through  bill  of  lading,  without  any  ex- 
press agreement  as  to  the  charges,  should  be 
presumed  to  have  ratified  the  bill  of  lading, 
though  made  without  its  authority,  and  to 
have  become  a  party  to  the  contract.  But 
certainly,  when  the  carrier  is  bound  by 
statute  to  receive  and  transport  the  goods  with- 
out'delay  upon  tender  by  the  connecting  car- 
rier, no  such  presumption  should  be  indulged. 
Such  a  rule  would  be  to  force  a  contract  upon 
fi  carrier  to  which  he  had  not  given  his  con- 
sent, and  compel  to  carry  at  a  rate  fixed  by 
another  company.  The  result  of  the  construc- 
tion of  the  law  by  the  court  below  is  that  a 
railroad  companv  is  not  permitted  to  refuse  to 
receive  the  goods  for  transportation;  yet,  if 
it  does  receive  them,  it  ratifies  by  that  act  a 
bill  of  lading  made  without  his  authority. 
This,  in  our  opinion,  cannot  be  tolerated.  We 
BO  held  at  the  last  Tyler  Term  in  a  case  not 
yet  [offlciallvl  reported.  B.  Co,  v.  Baird,  12 
6.  W.  Rep.  580. 

Should  a  railroad  company  in  Arkansas  re- 
ceive freight  to  be  transported  to  El  Paso,  in 
this  State,  for  a  less  charge  for  the  whole  dis- 
tance than  the  customary  charge  of  the  Texan 
road  for  the  transportation  over  its  own  line, 
oould  the  latter  be  forced  to  accept  the  con- 
tract ?  We  think  not.  We  do  not  think  the 
Legislature  intended  that  such  a  construction 
should  be  given  to  the  Statute  under  consider- 
ation. Our  opinion  is  that  the  Act  only  applies 
when  the  railroad  company  that  is  sought  to 
be  charged  in  damages  has  either  itself  exe- 
cuted the  bill  of  lading,  or  authorized  another 
company  to  execute  it,  or  has  ratified  it  by 
some  voluntary  act  on  its  part.  Instead  of  the 
charge  complained  of,  the  court  should  have 
given  an  instruction,  in  substance,  the  same  as 
charge  No.  1,  requested  by  defendant. 
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We  think  the  court  should  not  have  excluded 
the  original  way  bill,  when  offered  in  evidence. 
In  connection  with  other  testimony,  it  show^ 
that  defendant  paid,  at  the  time  it  received  the 
nails,  accrued  charges  amounting  to  as  much 
as  the  entire  charge  agreed  upon  on  the  bill  of 
lading,  for  the  transportation  of  the  property 
for  the  whole  distance,  and  tended  to  show 
that  it  never  intended  to  ratify  that  contract 
We  infer  from  the  statement  appended  to  the 
bill  of  exceptions  that  the  depositions  of  the 
witnesses  Murray  and  Dodge  were  objected  to 
in  writing,  and  were  suppressed  at  a  term  of 
the  court  previous  to  the  trial.  If  so,  the  bill 
of  exceptions  should  have  been  then  taken,  and 
the  depositions  were  properly  excluded  vi^hen 
offered  on  the  trial. 

The  plaintiff  has  filed  cross-assignments  of 
error.  The  goods  were  first  demanded  on  the 
15th  of  December,  1881,  and  again  on  (he  27th 
of  January,  1885.  On  both  occasions  the 
charges  shown  by  the  bill  of  lading  were  ten- 
lered.  There  was  a  dispute  whether  or  not 
the  bill  of  lading  was  presented  at  the  time  of 
the  first  demand.  It  was  formally  exhibit^ 
to  the  Company's  agent  when  the  second  ten- 
der and  demand  were  made.  Under  these  cir- 
cumstances, the  court  charged  the  jury,  in 
effect,  that,  in  order '  to  make  the  demand 
effectual  under  the  Statute,  the  plaintiff  roust 
at  the  time  have  exhibited  his  bill  of  lading, 
and  refused  to  charge  that  such  presentation 
of  the  instrument  was  not  necessaiy.  We  are 
of  opinion  that  the  court  erred  in  these  rulings. 
The  Statute  does  not  expressly  require  that  the 
bill  of  lading  shall  be  shown  to  Ihe  agent  of 
the  railroad  company  when  the  goods  are  de- 
manded, nor  do  we  find  anything  either  in  the 
words  of  the  Act,  or  the  nature  of  the  busi- 
ness, from  which  it  ought  reasonably  to  be  in- 
ferred that  the  Legislature  so  intended.  It  is 
to  be  presumed,  as  a  matter  of  law,  that  a 
party  to  a  contract  knows  its  contracts;  and, 
as  a  matter  of  fact,  it  is  not  unreasonable  to 
suppose  that  the  agents  of  a  railroad  company, 
who  receive  freight  at  its  destination,  know 
the  charges  which  the  company  is  entitled  to 
receive  as  shown  by  the  bill  of  lading.  We 
think,  therefore,  that  it  was  not  intended  that 
the  exhibition  of  the  bill  of  lading  at  the  time 
of  the  tender  of  the  money  and  demand  of  the 
goods  should  be  a  condition  precedent  to  the 
recovery  of  the  damages.  But  the  Statute  is 
strictly  penal,  and  the  penalty  is  severe,  and 
we  think  a  case  may  arise  in  which  the  owner 
of  the  ^oods  should  not  recover  if  he  has  refused 
to  exhibit  his  contract.  It  is  only  for  a  willful 
disregard  of  the  law  that  its  penalties  should  be 
inflicted.  Hence,  if  there  should  be  a  mistake, 
if  the  agent  of  the  company  should  not  in  iact 
know  the  contents  of  the  bill,  and  should  the 
owner  of  the  goods  having  it  in  his  power  re- 
fuse to  produce  it,  he  would  not  be  entitled  to 
recover.  In  regard  to  appellee's  second  as- 
signment of  error,  it  is  sufficient  to  say  that  it 
was  decided  upon  the  former  appeal  that  the 
defendant  bad  no  right  to  require  of  plaintiff  a 
receipt  for  the  overcharge ;  and  that  if  such  a 
right  should  be  insisted  upon,  on  another  trial, 
it  would  be  proper  to  instruct  the  lury  that  it 
did  not  exist.  If  no  issue  should  be  again 
made  upon  the  question,  we  do  not  see  that 
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«ach  an  Inatniction  would  be  either  necessary 
4vr  proper. 

F^r  th$  $rror$  poinUd  otit,  the  judgment  is  re- 


verted,  and  the  cause  remanded.    Each  part/ 
will  pay  one  half  of  the  costs  of  this  appoU. 


INDIANA  SUPREME  COURT, 


David  C.  WALLING  et  al.,  AppU.. 

V. 

Albert  D.  BURGESS  ei  oL 

(-...IncL....) 

1.  A  rarriTing^  partner  hsM  the  rig^ht  to 
sell  and  oonyey  partnership  real  estate  if  oeoes- 
«ury  to  pay  the  debts  of  the  Ann,  and  Buoh  con- 
▼eyanoe  passes  an  equitable  title. 

Urn  Prior  cottTeyanee  of  partnership 
real  e8ta>te  by  the  trustee  of  a  deceased  part- 
ner, and  by  his  grantees  to  the  suryivinir  partner, 
do  not  invalidate  a  sale  Anally  made  by  the  sur- 
Tiving  partner  to  liquidate  the  firm  debts. 

8*  The  widow  of  a  deceased  partner 

who  has  reocived  all  such  partner*s  share  of  the 
proceeds  of  partnership  real  estate  in  excess  of 
the  amount  necessary  to  pay  firm  debts,  is  estop- 
ped from  claiminir  any  interest  in  the  real  estate 
as  a«niinst  the  purchasers. 

4*  Error  in    oTerroling^  demurrers  to 

certain  paraffraphs  of  an  answer  Is  immaterial 
where  the  same  evidence  could  be  introduced, 
and  the  same  fiiots  fouwi  under  the  general 
denial  as  under  these  paragraphs  of  the  answer, 
and  there  Is  a  special  finding  of  facts  which  con- 
teols  the  Judgment. 

(October  80, 1880.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Circuit  Court  for  Noble  County  in 
favor  of  plainti£F  Burgess,  in  an  action  to  obtain 
possession  of  certain  real  estate  which  had 
formerly  belonged  to  a  partnership  and  which 
plaintiffs  claim»i  as  heirs  of  the  deceased  part- 
ner, and  to  quiet  title  thereto.  Beversed, 
The  facts  are  fully  stated  in  the  opinion. 


Messn,  A.  A.  Chapin  and  R.  P.  Barr  fix 

appellants. 

Mr.  Henry  G.  Zinunerman,  for  appellees: 

Partnership  real  estate  cannot  be  sold  for 
payment  of  partnership  debts  until  idl  the  per- 
sonalty is  exhausted. 

Parsons,  Partn.  pp.  876,  888,  889,  and  cases 
cited. 

Nor  could  the  lots  be  sold  for  payment  of 
partnership  debts,  after  the  decease  olI^Burgess, 
except  it  be  made  by  the  survinng  partner 
( WiUon  V.  Nicholson,  61  Ind.  241;  Barrv  v. 
Briffgs,  22  Mich.  201;  Sage  v.  Woodin,  66N.Y. 
578;  Col>ble  v.  Tomlineon,  60  Ind.  550;  Dujniy 
▼.  Leavenworth,  17  Cal.  262),  in  the  proper  pro- 
ceeding (Gaee  v.  Beauregard,  99  U.  S.  119,  25 
L.  ed.  370;  Fitzpatrick  v.  Flannagan,  106  U. 
S.  648  27  L.  ed.  211);  and  to  which  proceeding 
the  widow  and  heirs  are  made  parties. 

Pom.  Hem.  p.  310;  Parsons,  Partn.  *373, 886, 
851,  864. 

After  the  purchase  bv  Hildreth  of  the  Bur- 
gess one-hali  interest  from  Hopkins,  he  was 
sole  owner.  It  was  his  individual  property; 
and  he  could  not  sell  it  as  partnership  assets. 

Barkl^Y.  Tapp,  87  Ind.  25,  and  cases  cited; 
Oaae  y.  Beauregard,  99  U.  8. 119  (25  L.  ed.  370), 
and  cases  cited. 

The  suryiving  partner  and  the  heirs  after  the 
deceased  partner  are  tenants  in  common  of  the 
real  estate  of  the  late  firm. 

Parsons,  Partn.  44t,  458,  469;  Coll.  Partn. 
§§  128,  129;  8  Kent,  Com.  87;  1  Parsons,  Cont. 
183;  Story,  Partn.  §  846;  2  Perry,  Tr.  §  866, 
p.  498. 

I     In  case  of  dissolution  each  partner  holds  the 
I  Joint  property  clothed  with  a  trust  to  apply  it 


NOTa.-HSfiirofvfn0  partner;  rUfMs  o/. 

Surviving  partners  of  an  Insolvent  flrm,'who  are 
themselves  Insolvent,  may  make  a  general  aasign- 
ment  of  all  the  firm  assets  for  the  benefit  of  all  Joint 
creditors,  with  preferences  to  some  of  them.  Fatten 
V.  Leftwioh,  6  L.  EL  ▲.  609, 14  y a.  L.  J.  0. 

The  full  extent  and  duty  of  the  trust  of  a  surviv- 
ing partner  is  to  coUeot  all  the  firm  assets,  to  apply 
them  to  the  firm  debt8,and  to  distribute  the  surplus, 
if  any,  among  the  surviving  partners  and  the  rep- 
resentatives of  those  who  are  dead.   Ibid. 

A  sur\iviiig  partner  can  recover  for  all  the  work 
done  under  a  partnership  contract,  which  was 
necessary  to  complete  a  job  partly  performed  when 
the  other  partner  died.  O*0onneU  v.  Schwanabeck, 
70  Mich.  618.  See  note  to  Fatten  v.  lief twich  (Ya.) 
%  Ii.  £L  A.  600. 

Application  of  property  to  partnership  debts, 
feenute  to  Darby  v.  Oilllgan  (W.  Ya.)  0  L.  B.  A.  740. 

AeeoumMng  of  tvnBieina  partnen. 

The  widow,  legatees,  distributees  or  oredltors  of 
the  general  estate  of  a  deceased  partner  not  charged 
with  the  duties  of  administering,  cannot  maintain 
a  MU  for  an  accounting  against  the  surviving  part- 
ners. Their  remedy  Is  to  compel  the  representative 
of  decedent  to  account  ori  have  him   removed. 
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,  Yienne  v.  McCarty,  1 U.  8. 1  DalL  154  (1 L.  ed.  79): 
Tate  V.  Tate,  85  Ark.  289;  Button  v.  Laws,  65  Iowa, 
710;  Rosenzweig  V.  Thompson,  86Md.fi03;  Harrison 
V.  Righter,  11  N.  J.  Eq.  889;  Ludlow  v.  Cooper,  4 
Ohio,  1;  Stalnton  v.  Oarron  Ck>.  18  Beav.  140;  Da  vies 
V.  Davles,  2  Keen,  638. 

An  exception  to  this  rule  to  where  there  Is  fraud 
or  collusion  between  the  executor  of  decedent  and 
the  surviving  partner,  in  which  case  one  entitled  to 
an  accounting  of  the  separate  estate  may  follow 
the  assets  and  compel  the  surviving  partners  to  ac- 
count. Seeley  v.  Boehm,  2  Madd.  170;  Newland  v. 
Champion,  1  Yes.  Br.  106.  See  Travis  v.  Milne,  9 
Hare,  141. 

So  where  a  deceased  partner  held  a  separate 
estate  as  trustee  for  his  wife,  and  mingled  it  with 
the  partnership  funds,  his  widow  can  compel  the 
surviving  partners  to  account.  Dent  v.  Slough,  40 
Ala.  618. 

And  a  legatee,  distributee  or  creditor  of  the  in- 
dividual estate,  in  order  that  the  account  may  be 
final  and  entire,  may  compel  the  executor  to  comc^ 
to  an  account.  Hammersley  v.  Lambert^  8  Johns. 
Ch.608. 

In  the  absence  of  fraud  the  next  of  kin  can- 
not file  a  bill  for  account  against  surviving  part- 
ners, one  of  whom  is  administrator  of  the  deoease^l 
partner.   Hyer  v.  Burdett,  1  Bdw.  Oh.  886. 
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to  the  payiueDt  of  the  Joint  debts,  and  subject 
thereto,  to  be  distributed  amonc:  the  distributees 
according^to  their  respective  shares  therein. 

Story,  Fartn.  ^  360;  Parsons,  Partn.  p.  442; 
Lindley,  Partn.  p.  692. 

Olds*  /.,  delivered  the  opinion  of  the  court: 
This  is  an  action  brought  by  the  appellees,  as 
piainiiffs,  against  the  appellants,  to  obtain  pos- 
session of  real  estate,  and  quiet  title  thereto. 
The  complaint  is  in  two  paragraphs.  The  first 
alleges  that  appellees  are  the  owners  and  en- 
titled to  the  possession  of  the  undivided  one  half 
of  lots  70  dnd  73,  in  Mitchell's  Addiiion  to  the 
City  of  Kendallville,  Noble  County,  Ind.,  and 
that  appellants  have  possession  without  right, 
claiming  title.  The  second  paragraph  alleges 
appellees  and  appellants  are  tenants  in  common 
of  the  real  estate,  and  appellants  are  in  posses- 
sion, claiming  title  to  the  whole,  and  denying 
appellees'  title.  Appellants  answered  in  four 
paragraphs.  The  first  is  a  general  denial.  The 
others  set  up  special  defenses.  Demurrers  were 
filed  to  each  of  the  second,  third  and  fourth 
paragraphs,  and  overruled,  and  exceptions  and 
reply  filed,  and  trial  had.  The  trial  resulted 
in  a  finding  for  the  appellee  Albert  D.  Burgess 
that  he  was  the  owner  and  entitled  to  the  pos- 
session of  the  undivided  one  fourth  of  the  real 
estate,  and  in  favor  of  the  appellants  against 
appellee  Zoradia  Uanvell,  and  judgment  ren- 
dered accordingly,  and  this  appeal  is  prayed  by 
appellants,  and  errors  assigned  by  them.  Ap- 
pellee Zoradia  also  asked  and  obtained  leave, 
and  assigns  cross-errors.  The  court,  at  the  re- 
quest of  the  appellees,  found  the  facts  specially, 
and  states  its  conclusions  of  law  thereon.  We 
deem  it  unnecessary  to  set  out  the  finding  of 
facts  in  full.  The  conclusions  of  law  were  to 
the  effect  that  ai>pe1lee  Albert  D.  Burgess  in- 
herited the  undivided  one  fourth  of  the  real  es- 
tate from  his  deceased  father,  and  that  the  ti- 
tile  had  not  been  devested,  and  that  the  appel- 
lee Zoradia  Han  veil's  interest  was  bound  by  a 
decree  against  her,  quieting  the  appellants' 
title,  in  the  Noble  Circuit  Court.  Appellants 
excepted  to  each  of  the  conclusions  of  law;  also 
moved  for  judgment  in  tbeir  favor  against 
both  of  appellees,  the  plaintiffs  below;  and  also 
moved  for  judgment  in  their  favor  against  ap- 
pellee Albert  D.  Burgess,— which  motions  were 
overruled,  and  exceptions  and  errors  properly 
assigned.  The  appellee  Zoradia  Han  veil  also 
excepted  to  the  conclusions  of  law. 

The  facts  found,  summarized,  amount  to 
this:  That  Burgess  and  Hildreth  were  equal 
partners,  engaged  in  the  business  of  running  a 
foundry  and  machine-shop,  and  Burgess  died. 
At  the  time  of  his  death  they  own^,  as  part- 
nership property  and  as  assets  of  the  firm,  the 
real  estate  in  question,  consisting  of  lots  70  and 
73,  on  which  was  erected  the  building  in  which 
they  conducted  said  business,  and  in  which 
building  was  the  necessary  machinery  for 
conducting  the  business,  which  was  attached 
to  and  was  a  part  of  the  real  estate,  and  was 
adapted  to  and  used  for  condticting  the  busi- 
ness. One  of  the  lots  was  convey^  to  them 
jointly,  and  the  others  conveyed  to  them  bv 
their  firm  name.  They  also  owned  a  small 
amount  of  personal  propertv,  and  the  firm  owed 
debts  in  excess  of  the  value  of  the  personal 
property  of  the  firm.    On  the  day  Burgess  died 
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I  he  made  a  written  instrument  conveying  an^ 
'  transferring  all  of  his  personal  property,  except 
his  household  goods,  to  one  David  8.  Welch,  m 
consideration  of  $1,  in  trust  to  be  sold  by  him, 
and  the  debts  of  Burgess  to  be  paid  out  of  the 
proceeds,  and  balance  to  be  paid  to  his  heirs- 
pro  rata,  according  to  their  legal  interest 
Burgess  died,  leaving  Hildreth  as  surviving 
partner.  At  the  time  Burgess  died  the  asseta 
of  the  firm,  independent  of  the  lots  and  fix- 
tures, amounted  to  the  value  of  $1,005.40,  and 
the  indebtedness  of  the  firm  amounted  to 
$2,564,  leaving  a  deficiency  of  $1,558.60,  after 
applying  the  proceeds  of  the  personal  property 
to  the  payment  of  the  debts.  Welch,  wiih  the 
consent  of  Hildreth,  and  in  the  belief  on  the> 
part  of  Welch  and  Hildreth  that  he  had  the  au- 
thority to  do  80,  took  possession  of  the  Burgess 
interest  in  the  partnership,  and  Welch  and 
Hildreth  ran  the  business  for  a  time  in  the  name- 
of  Welch  &  Hildreth.  Then,  with  the  consent 
of  Hildreth,  Welch  sold  and  conveyed  the  one- 
half  interest  in  the  business  and  property,  in- 
cludmg  the  real  estate,  to  Hopkins  &  Hopkina, 
in  consideration  of  $2,400  and  the  payment  of 
one  half  of  the  firm  debts.  In  the  sale  by 
Welch  to  Hopkins  <&  Hopkins,  he  purported  to 
act  as  trustee  of  the  Burgess  estate,  and  he  and 
Hildreth  believed  he  had  the  right  to  so  act  and 
convey  a  good  title,  and  Hopkins  &  Hopkins, 
also  relied  on  his  having  authority  to  convey. 
Hildreth  and  the  Hopkinses  ran  the  business 
for  a  short  time,  and  the  Hopkinses  sold  oat  to 
Hildreth,  and  Hildreth  executed  his  note  to- 
Welch  for  the  balauce  that  the  Hopkinses  were 
to  pay  him,  and  paid  the  Hopkinses  the  balance, 
and  borrowed  $2,3i58  in  money,  part  of  which 
he  used  in  pacing  firm  debts,  and  the  balance 
in  making  impiovements  on  the  property. 
Hildreth  paid  off  the  indebtedness,  and  paid 
Welch,  and  Welch  paid  over  to  the  widow  of 
Burgess,  Zoradia  Burgess,  all  he  received  for 
the  purchase.  Albert  D.  Burgess  was  a  minor. 
Afterwards  Hildreth  sold  and  conveyed  all  the 
property,  including  the  real  estate  in  question, 
to  tne  appellants  and  one  AmosB.  Park.  Zor- 
adia claimed  an  interest  in  the  real  estate  for 
herself  and  minor  son,  Albert  D.,  and  a  com- 
promise was  effected,  and  a  suit  brought  by  ap- 
pellants and  Amos  B.  Park  against  them  to 
quiet  title.  Zoradia  was  properly  served,  and 
authorized  an  attorney  to  appear  for  her.  Al- 
bert D.  was  at  the  time  a  minor  and  a  resident 
of  Ohio,  and  the  notice  as  to  him  was  insuf- 
ficient, and  he  was  sued  by  the  wrong  name. 
A  guardian  ad  litem  was  appointed  for  him, 
and  judgment  was  lenderea  against  them, 
quieting  Title  in  the  plaintiffs  to  that  suit  against 
the  appellants.  Amos  B.  Park  alter  wards  sold 
and  conveyed  his  title  to  the  appellant  Henry 
8.  Park.  All  of  these  sales  were  made  in  good 
faith,  and  for  the  full  value  of  the  property. 
The  firm  being  in  the  financial  condition 
which  it  was,  it  is  important  to  inquire  into  the 
authority  of  Hildreih,  as  surviving  partner,  in 
the  settlement  of  the  partnership.  It  was 
made  the  duty  of  the  surviving  partner  at  that 
time  to  file  an  inventory  of  the  assets  and  a  list 
of  the  liabilities  of  the  firm  in  the  clerk's  office, 
but  no  forfeiture  attached  if  he  failed  to  do  so; 
and,  if  the  survivor  proceeded  to  settle  the  part- 
nership, accounted  for  the  assets  and  paia  the 
debts,  we  fail  to  see  how  he  would  be  deprived. 
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of  any  right  which  he  would  have  possessed  if 
he  had  filed  the  inventory  of  assets  and  list  of 
liabilities,  as  provided  for  by  the  statute.  Ac- 
cordinj^  to  the  settled  law  of  this  State,  and 
which  is  supported  by  many  authorities,  the 
lots  in  controversy  were  liable  for  the  debts  of 
the  firm,  and  are  regarded  in  equity  as  personal 
property,  and  liable  to  be  sold  for  the  payment 
of  the  firm  debts.  As  agai nst  the  firm  creditors 
and  firm  liabilities,  the  widow  and  heirs  of  the 
deceased  partner  took  no  interest  in  this  prop- 
erty. The  property  (the  lota  in  question),  ac- 
cording to  the  finding  of  the  court,  were  at  that 
time,  the  date  of  Uie  death  of  Burgess,  worth 
14,458.28,  and  were  liable  for  $1,558.60  of 
firm  indebtedness,  and  subject  to  sale  for  the 
payment  of  the  same;  and  the  widow  and  heirs 
of  the  deceased  partner,  Burgess,  had  an  inter- 
est in  the  undivided  half  in  excess  of  the 
amount  necessary  to  pay  said  firm  indebted- 
ness. 

It  is  held  in  the  case  of  Huston  v.  Neil,  41 
Ind.  504,  that  when  the  members  of  a  firm  ex- 
ecuted a  moD'tgage  without  the  wives  of  the  in- 
dividual members  of  the  firm  joining,  and 
which  was  foreclosed  without  the  wives  being 
made  parties,  and  sold  for  the  payment  of  the 
mortgage  debt,  that,  as  there  was  no  surplus 
above  the  payment  of  the  mortgage  debt,  the 
wives  had  no  interest  in  the  real  estate,  and 
were  not  necessary  parties.  Suppose,  for  in- 
stance, that,  immediately  before  the  death  of 
Burg^,  Burgess  &  Hildreth  had  sold  and  con- 
vey^ their  real  estate  without  the  wife  of  Bur- 
gess joining,  and  the  purchase  monev  had  been 
paid  to  the  members  of  the  firm,  and  become  a 
part  of  the  partnership  assets,  it  would  seem 
dear  that  the  widow  and  heirs  could  not  have 
claimed  and  held  any  interest  in  the  real  estate 
80  sold  and  conveyed.  One  of  the  purposes 
and  objects  of  treating  the  partnership  real  es- 
tate as  personal  property,  m  equity  is  that  it 
may  be  sold  and  conveyed  by  the  members  of 
the  firm  in  the  usual  course  of  business  without 
the  wives  of  the  individual  members  joining  in 
the  conveyance.  Were  it  otherwise,  the  busi- 
ness of  the  firm  mi^ht  be  stopped,  and  the  part- 
ners unable  to  realize  on  the  assets  of  the  firm 
by  reason  of  the  wife  of  one  of  the  members 
refusing  to  Join  in  a  conveyance  of  the  real  es- 
tate. 

When  Burgess  died,  Hildreth  survived  and 
became  the  only  member  of  the  firm,  and 
what  the  partners  themselves  might  have  done 
in  the  lifetime  of  Burgess  Hildreth  might  do 
alone,  if  necessary  to  pay  the  debts  of  the  firm 
and  settle  the  partnership.  In  case  of  a  sale  by 
the  partners  in  the  lifetime  of  all,  the  excess  of 
the  purchase  money  above  paying  debts  be- 
comes assets  of  the  firm,  in  which  the  widow 
and  heirs  of  a  partner  whose  death  occurs  af- 
terwards would  be  entitled  to  their  respective 
shares,  and  the  excess  of  the  purchase  money, 
above  paying  debts  of  the  firm,  of  a  sale  made 
by  a  surviving  partner,  would  go  the  widow 
and  heirs  on  settlement  of  the  partnership. 

The  conclusion,  therefore,  is  irresistible  that, 
in  case  of  the  death  of  a  partner,  the  survivor 
or  survivors  must  pay  the  debts  out  of  the  per- 
sonal property,  if  there  is  sufiScient  personal 
property  to  do  so,  and  the  widow  and  heirs  of 
the  deceased  partner  in  that  event  would  have 
the  right  to  the  share  of  the  deceased  partner 
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in  the  real  estate  owned  by  the  firm;  but  if 
the  personal  property  is  not  sufficient  to  pay 
all  the  debts  of  the  firm,  and  it  is  necessary 
to  sell  the  real  estHte  of  the  firm  to  pay  the 
debts  of  the  firm,  the  surviving  partner  hat 
the  right  to  sell  and  convey  the  same.  If  he 
sells  and  conveys  the  same  m  good  faith,  for  a 
valuable  consideration,  without  an  order  of 
court,  he  passes  an  equitable  title  to  the  same 
to  the  purchaser.  Applying  this  rule  to  this 
case,  at  the  death  of  Burgess,  after  applying 
the  personal  property  to  the  payment  of  the 
firm  debts,  there  yet  remained  $1,558.60  of  firm 
debts  unpaid,  and  no  assets  to  pay  the  same 
except  the  real  estate, — ^the  two  lots  in  question 
in  this  case,  which  the  findings  in  effect  show 
to  have  been  improved  together  in  a  manner 
suitable  and  proper  for  the  business  in  which 
the  partners  were  engaged,  and  were  partner- 
ship real  estate,  and  indivisible;  and  Hildreth 
bad  the  right  to  sell  the  same,  and  appl  v  the 
proceeds  to  the  payment  of  said  firm  debts; 
and,  having  that  right,  he  did  sell  and  convey 
the  same  in  eood  faith  to  the  appellants  and 
one  Amos  B.  Park,  who  afterwards  conveyed 
his  interest  to  appellant  Henry  S.  Park;  and 
they  took  x)o&session,  and  made  valuable  im- 
provements,  and  the  proceeds  named  from 
such  sale  went  to  the  payment  and  liquidation 
of  the  debts  of  the  firm. 

True,  the  findings  show  that  there  had  been 
some  other  sales  by  Welch,  purporting  to  act 
as  the  trustee  of  the  deceased  partner's  inter- 
est, and  the  form  of  the  original  indebtedness 
may  have  changed  to  some  extent;  but  all  of 
these  transactions  and  sales  were  made  in  good 
faith,  and  the  money  which  finally  liquidated 
and  paid  the  debts  came  from  the  sale  to  the 
appellants.  In  consideration  for  which  Hildreth, 
the  surviving  partner,  conveyed  them  the 
partnership  property  in  question  in  this  case, 
and  Hildreth  paid  all  the  firm  debts.  This, 
we  think,  passed  the  equitable  title  to  all  of 
the  real  estate,  and  not  merely  a  sufficient  in- 
terest to  pay  the  firm  debts,  and  that,  too, 
whether  there  was  afterwards  a  full  and  le^al 
settlement  and  accounting  by  the  surviving 
partner  with  the  legal  representatives  or  heirs 
of  the  deceased  partner  or  not  Taking  this 
view  of  the  case,  it  is  immaterial  to  cousider 
and  determine  the  legality  of  the  sale  made  by 
Welch,  as  trustee;  as,  the  conveyance  made  by 
Welch  to  the  Hopkinses,  and  by  them  to  Hil- 
dreth, being  made  in  good  faitb,*andin  no  ^ay 
diverting  or  squandering  the  interest  of  the  de- 
ceased partner,  it  could  not  invalidate  the  sale 
finally  made  by  Hildreth,  the  surviving  part- 
ner. The  right  was  in  Hildreth  to  sell  and 
convey  the  real  estate  and  liquidate  the  firm 
debts,  and  he  undertook  to  seu  and  convey  all 
of  the  property,  and  such  sale  and  conveyance 
passed  the  equitable  title.  The  facts  found 
show  the  property  was  sold  for  its  full  value, 
and  that  the  widow  received  all  of  the  pro- 
ceeds of  the  sale  in  excess  of  the  amount  nec- 
essary to  pay  the  firm  debts.  Clearly,  she  is 
estopped  by  that  act  from  claiming  any  inter- 
est in  the  real  estate  as  against  these  appellants, 
and  she  is  likewise  bound  by  and  precluded  by 
the  decree  entered  against  her  in  the  Noble  Cir- 
cuit Court,  quieting  the  title,  fi-om  setting  up 
any  claim  of  title  to  the  real  estata 
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Albert  D.  Bori^ess  are  erroneous.  The  con- 
dusions  of  law  oo  the  facts  found  ought  to 
haye  been  that  the  appellants,  the  defendants 
below,  are  the  equitable  owners  of  the  real  es- 
tate in  question,  and  there  should  have  been  a 
lodgment  in  favor  of  the  defendants  against 
both  of  the  plaintiffs  below  for  costs.  We  are 
aware  that  the  authorities  are  not  all  in  har- 
mony on  the  question  under  consideration,  but 
we  think  the  aoctrine  we  have  Isid  down  fully 
supported  by  authority,  and  the  logical  conclu- 
sions which  follow  from  established  principles. 
Parsons  on  Partnership  states  the  rule  thus: 
'*The  following,  then,  is  the  American  rule: 
Heal  estate,  purchased  and  held  as  partnership 
property,  is  so  treated  in* equity,  and  subjected 
to  all  the  incidents  of  partnership  property. 
If  there  be  death,  the  surviving  portner, 
whether  he  hold  the  whole  tide,  or  bold  it  in 
part,  or  hold  none  of  it,  if  he  be  a  creditor  of 
the  partnership,  has  the  same  rights  against 
the  real  estate,  and  only  the  same,  whicn  any 
other  creditor  has.  But  this  real  estate  goes 
to  pay  the  debts  of  the  partnership,  and  only 
after  they  are  paid  does  it,  or  what  is  left  of  it, 
become  the  property  of  the  partners,  or  their 
representatives,  free  from  all  claims. "  Parsons. 
Partn.  8d  ed.  top  p.  403,  •372. 

In  the  case  of  ahanke  v.  Klein,  104  U.  8.  18 
(26  L.  ed.  6851,  Justice  Miller  delivering  the 
•pinion,  it  is  held  that  real  estate  purchased 
with  partnership  funds  for  partnenhip  pur- 
poses, though  the  title  be  taken  in  the  indi- 
vidual  name  of  one  or  both  partners,  is  in  equi- 
ty treated  as  personal  property  so  far  as  neces- 
sary to  pay  the  debts  of  the  partnership,  and 
to  adjust  the  equities  of  the  copartners;  and 
for  this  purpose,  in  case  of  the  death  of  one  of 
the  partners,  the  survivor  can  sell  the  real  es- 
tate so  situated,  and,  though  he  cannot  convey 
the  legal  title  which  passed  to  the  heirs  or  dev- 
isees of  the  deceased  partner,  his  sale  invests 
the  purchaser  with  the  eauitable  ownership  of 
the  real  estate,  and  the  right  to  compel  a  con- 
veyance of  the  title  from  tne  kin  or  devisee  in 
a  court  of  equity.  Tillinghast  y.  Champlin, 
4  R.  I.  178,  67  Am.  Dec.  514,  and  authorities 
cited  in  note,  p.  641;  Oruaom  v.  Moore,  106 
Ind.  296,  3  West.  Rep.  657;  Haoi  y.  8?iaw,  91 
Jnd.  884-896. 

In  note  to  MeCormielf^e  Appeal,  57  Pa.  54, 98 
Am.  Dec.  200,  the  editor,  in  speaking  of  the 
difference  in  the  rule  in  England  and  this 
country,  says:  "But  in  this  country,  when 
the  obiects  of  the  conversion  have  been  accom- 
plished, a  reconversion  takes  place.  When  the 
property  has  fulfilled  all  its  functions  as  per- 
sonal property  in  respect  to  the  partnership, 
the  partners  and  the  creditors,  and  is  no  longer 
wanted  for  those  purposes,  it  becomes,  in  the 
hands  of  those  who  hold  the  legal  title,  real 
estate,  and  subject  to  all  incidents  as  such." 
Bee  authorities  there  cited.  This  we  think  the 
true  doctrine;  but  while  it  remains  personal 
property  it  is  subject  to  being  sold  and  con- 
veyed by  the  partners  or  the  surviving  part- 
lers,  and  when  it  becomes  necessary  to  sell  a 
parcel  of  real  estate  which  is  indivinble,  to  ap- 
ply a  portion  of  the  proceeds  to  the  payment 
•f  firm  debts,  the  sale  in  good  failh,  for  a  valu- 
able consideration,  passes  the  equiiable  title  to 
the  whole  tract,  ana  the  heirs  of  the  decedent, 
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or  his  legal  representatives,  take  the  surplus  of 
the  proceeds,  instead  of  the  real  estate. 

Cross-errors  are  assigned  by  appellees.  It  is 
contended  that  the  court  erred  m  overruliog 
demurrers  to  each  of  the  second,  third  and 
fourth  paragraphs  of  answer.  If  errors  were 
committed  in  such  rulings,  they  were  harmless 
errors.  It  is  held  by  this  court  that  if  a  de- 
murrer is  overruled  to  a  bad  answer,  and  there 
is  a  general  finding,  it  is  error.  The  effect  of 
upholding  a  bad  answer  is  to  adjudge  that,  if 
the  defense  pleaded  is  proved,  the  defendant  is 
entitled  to  a  verdict,  (her  y.  Bhannout  75 
Ind.  852. 

This  is  manifestly  true  when  there  la  a  gen- 
eral finding,  but  when  there  is  a  special  find- 
ing of  facts  they  control  the  judgment,  and, 
unless  the  facts  found  entitle  the  defendant  to 
a  judgment,  one  cannot  be  rendered  in  his  fa- 
vor, no  difference  what  may  have  been  plowed 
in  the  answer.  In  this  case,  under  the  issues 
joined  by  the  general  denial,  the  same  evidence 
could  be  introduced,  and  the  same  facts  found, 
as  under  the  special  answers  filed;  *and  tiiere  is 
a  special  finding  of  facts  which  control  and 
govern  the  verdict  to  be  rendered,  so  that  it  re- 
moves the  presumption  that  if  the  defendants 
prove  the  aefense  pleaded  they  are  entitled  to 
judgment,  and  makes  it  afllrmativdy  appear 
that  no  harm  resulted  by  reason  of  an  erroneous 
ruling,  if  there  was  one  on  the  demurrers  to 
the  answers,  and  brings  the  case  within  a  well- 
recognized  rule,  that  a  cause  will  not  be  re- 
versed on  account  of  a  harmless  error.  IVaee- 
ioeU  y.  Fameley,  104  Ind.  497,  2  West.  Rep. 
270;  Nixon  y.  Oatn^,  106  Ind.  47,  2  West. 
Rep.  681;  Krug  v.  Jkivis,  101  Ind.  76. 

Some  other  cross-errors  are  assigned,  aD  of 
which  we  have  considered,  and  find  no  error, 
and  do  not  deem  It  proper  to  extend  this  opin- 
ion by  stating  the  questions  at  length. 

The  judgment  is  recersed  as  to  appellee  Albert 
D,  Burgess,  at  his  costs,  with  instructions  to 
tJie  court  below  to  restate  its  conclusiona  of 
law,  by  stating  as  a  conclusion  of  law  on  the 
facts  found  that  thedefeudants  are  theowners  of 
all  the  real  estate  in  question  and  described  in 
the  complaint,  and  entitled  to  Judgment  for 
their  costs;  and  to  sustain  the  motion  of  the 
defendants  for  iudgment  in  their  favor  against 
the  plaintiff  Albert  D.  Burgess,  and  to  render 
judgment  in  favor  of  defendants  against  said 
Albert  D.  Burgess;  and  the  judgment  ie  etf- 
firmed  against  appellee  Zoradia  HanvelL 

A  petition  for  rehearing  was  subsequently 
filed  and  argument  had  thereon,  and  on  Feb- 
ruary 26,  1890,  Olds*  J„  delivered  the  opin- 
ion of  the  court: 

It  is  urged  that  the  facts  stated  in  the  opin- 
ion, as  to  the  financial  condition  of  the  firm  of 
Burgess  &  flildreth  at  the  date  of  the  death  of 
Burgess,  are  not  in  harmony  with  the  facta  as 
found  by  the  trial  court,  and  that  the  debts  did 
not  exceed  the  personal  assets  of  the  firm  to  as 
great  an  amount  as  stated  in  the  opinion. 
On  a  re-examination  of  the  finding  of  tact,  in 
the  light  of  the  argument  on  petition  for  re- 
hearing, there  seems  to  be  some  uncertainty  as 
to  the  mdebtedness  of  the  firm,  and  the  value 
of  the  real  and  personal  estate  owned  by  the 
firm  at  the  date  of  the  death  of  Burgess,  the 
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fliidiiigs  of  facto  bein^  unnecessarily  long  and 
uncertain.  In  view  of  sucb  uncertainty,  jus- 
tice will  be  best  subserved  by  modifying  tbe 
mandate  in  the  original  opinion  by  ordering  a 
new  trial,  instead  of  a  restatement  of  tbe  con- 
dasion  of  law  and  the  sustaining  of  appellants' 
motion,  and  the  mandate  is  hereby  modified  to 
that  extent 

Judgment  is  reversed  as  to  appellee  Albert 
D.  Burgess,  at  his  costs,  with  instructions  to 
sustain  appellants'  motion  for  new  trial,  and 
for  further  proceedings  in  accordance  with 
this  opinion,  and  the  Judgment  is  afl&rmed  as 
to  Zoradia  Hanvell. 


Esther  8.  DAVIS,  Impleaded,  etc.,  Appt., 

V. 

Mina  A.  FOGLB. 
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The  adoptton  of  a  ehlld  does  not  operate 
to  revoke  an  antecedent  will  of  the 

adopting  father,  although  no  provision  is  made 
In  the  will  or  otherwise  for  suoh  adopted  child, 
under  statutes  which  give  the  adopted  child  all 
the  rights  and  interest  in  the  estate  of  the  adopt- 
ing father  by  descent  or  otherwise  that  he  would 
have  if  the  natural  heir,  and  provide  that  if  after 
the  making  of  his  will  testator  shall  have  bom  to 
him  legitimate  issue,  suoh  wiU  shall  be  deemed 
revoked,  unless  provision  shall  have  been  made 
In  suoh  will  for  suoh  tesue. 

(MarohltlHOO.) 


APPEAL  bv  defendant,  Esther  8.  Davis, 
from  a  Judgment  of  tbe  Circuit  Court  for 
Noble  County  overruling  a  demurrer  to  the 
complaint  in  an  action  to  quiet  title  to  certais 
real  estate  which  plaintiff  claimed  as  heir-at- 
law  of  William  C.  Davis,  deceased.     Revened. 

The  facts  are  fully  stated  in  the  opinion. 

Messn.  Morris  ft  Barrett  and  Thomae 
M.  Eells*  for  appellant: 

The  issue,  the  birth  of  which  revokes  the 
prior  will  of  its  parent,  is  one  bom  in  the 
natural  and  original  way,  and  in  lawful  wed- 
lock. 

Co.  Litt.  144;  Schqfer  y.  Eneu,  S4  Pa.  804. 

Unless  a  written  will  is  revoked  as  provided 
in  sections  2559,  2560  or  2565,  it  must  stand. 

Hygheg  v.  Hughes,  87  Ind.  188. 

Mr,  P.  V.  Holfinan,  for  Eli  C.  Davis: 

Eli  C.  Davis  is,  within  tbe  spirit  of  the 
Statute,  legitimate  issue  of  William  C.  Davis 
bom  after  the  making  of  the  will. 

If  a  man  should  make  a  will,  a  woman  after 
the  making  of  the  will  should  have  a  bastard 
child  bom,  and  the  man  making  the  will  should 
then  marry  the  woman  and  acknowledge  the 
child  as  his,  such  birth  and  marriage  would 
revoke  the  will. 

MUbum  Y.  Milburn,  60  Iowa,  411. 

The  Statute  for  the  adoption  of  children 
makes  them  to  all  intents  and  purposes  the 
nattirfal  heirs  of  the  adopting  parent. 

Humphries  v.  Davis,  100  Ind.  274,  860.  See 
also  Paul  V.  Davis,  100  Ind.  428;  Barnes  v. 
AOen,  25  Ind.  222;  Schouler,  Dom.  Rel.  §  232; 
Kruff  V.  Davis,  87  Ind.  590;  SewaU  v.  Roberts, 
116  Mass.  262. 


NOZB.— Jteooeotlon,  reoiool  cmd  repubUeaUan  o/  ioti7. 

The  Oonneottout  Statute  of  18BS1,  providing  that 
no  devise  of  real  estate  should  be  revoked  except 
by  cancellation  or  later  will  or  codicil,  applied  to 
every  will  containing  both  devises  of  real  estate 
and  bequests  of  personalty,  as  well  as  to  wills  con- 
taininfr  devises  of  real  estate  only.  Ooodseli*s  App. 
4  New  Bnff.  Bep.  831, 65  Conn.  171. 

Testamentary  capacity  Is  as  requisite  in  tbe  revo- 
cation of  a  wlU  as  it  Is  in  its  execution.  Mclntire 
T.  Worthmflrton,  10  Cent.  Bep.  129, 68  Md.  209. 

The  New  Hampshire  Statute  (Oen.  Laws,  chap. 
196, 1 14)  provides  the  only  mode  by  which  a  will  can 
be  revoked,  and  courts  cannot  accept  even  a  defi- 
nite intention  to  perform  the  prescribed  act  for  the 
act  itself.  Hoitt  v.  Holtt,  1  New  Bnff.  Bep.  647,  68 
H.  H.  478w 

A  will*  under  the  Act  of  Assembly  In  Pennsyl- 
vania, can  be  revoked  only  by  a  writlnir  proved  by 
two  or  more  witnesses.  Lawson  v.  Morrison,  8  U.  8. 
SDall.288aL.ed.88i). 

Cancelinir  a  second  will  by  the  testatrix  herself  is 
a  revival  of  the  first,  if  undestroyed.   Ibid. 

A  will  or  oodioll  may  operate  as  a  revocation  of  a 
prior  testamentary  instrument,  either  by  an  express 
olause  of  revocation  or  by  an  inconsistent  disposi- 
tion of  the  previously  devised  property.  Webb  v. 
Oftrpenter,  6  New  Bn^.  Bep.  672,  B.  L  Index  BE,  66. 

A  codicil  ^'  X  hereby  unqualifiedly  revoke  **  a  be- 
quest operates  as  a  revocation,  notwithstanding  it 
also  contains  a  bequest  which  must  fail.  The  revo- 
cation and  the  subsequent  bequest  are  disconnected. 
Lutheran  Oongregatlon*B  App.  8  Gent.  Bep.  280, 118 
Pa.  88l 

Where  a  oodlotl  expressly  confirms  the  will  in  so 
lar  as  It  Is  consistent  with  the  will,  and  was  exe- 
euted  with  all  due  formalities,  It  is  a  republication 
of  the  wUl,  and  supplies  all  omissions  In  the  execu- 
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tion  of  the  latter.  McOurdy  v.  Neall,  6  Cent.  Bepu 
824. 48  N.  J.  Eq.  333. 

As  a  general  rule  a  second  will  with  clause  of 
revocation  revokes  the  former  will.  On  destructioa 
of  second  will,  the  former  uncan6eled  will  is  gen- 
erally revived.  Circumstances  may  show  intent  to 
revive  or  not  to  revive.  Mere  making  of  a  second 
win  revokes  the  first  as  to  personal  estate.  Boudl- 
not  V.  Bradford,  8  U.  8. 8  Dail.  266  (1  L.  ed.  876). 

Bvidenoe  of  declarations  by  the  testator  is  admis- 
sible to  show  whether,  by  canceling  a  second  wlll« 
he  meant  to  die  intestate,  the  first  one  still  existing* 

Proof,  even  of  a  single  witness,  may  be  satisfac- 
tory that  a  testator.  In  canceling  his  last  will.  In- 
tended to  revive  a  former  uncanceled  will,  and  the 
former  will  Is  thereby  revived.  Authorities  cited. 
Williams  V.  Williams,  8  New  Bug.  Bep.  110, 148  Mass. 
616. 

Under  the  Alabama  Oode  an  erasing  of  the  name 
of  a  legatee  by  drawing  a  pen  through  it,  If  made 
with  Intention  to  revoke  tbe  whole  will,  as  shown 
by  accompanying  declarations  of  the  testator,  is 
effectual  for  that  purpose.  Law  v.  Law,  88  Ala.  432. 

But  a  will  cannot  be  revoked  pro  tanto  by  ex^ 
punglng  the  name  of  a  single  legatee.   IZ^fd. 

The  burning  of  a  will  by  the  testator's  direction, 
even  if  done  before  death,  will  not  operate  as  a 
revocation  unless  done  in  his  presence.  Dower  v. 
Seeds,  28  W.  Va.  118. 

Under  the  Alabama  Code  a  revocation  of  a  part 
cannot  be  made  by  burning,  tearing,  canceling  or 
obliterating  it    Law  v.  Law,  supra. 

The  destruction  by  a  testator  of  the  later  of  two 
inconsistent  wlUs,  with  the  mtention  and  purpoee 
of  maldng  a  third  one,  does  not,  without  more,  re- 
vive the  earlier  will,  even  if  no  will  is  made  and  the 
earlier  will  Is  found  among  testator's  valuable  pa- 
pers.   McClure  V.  Mcaure,  86  Tenn.  178. 


See  also  17  L.  R.  A.  592;  28  L.  R.  A.  414; 
101. 
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Messrs.  H«  G.  Zimmerman  and  Frank 
M*  Prickett,  for  appellee: 

The  Statute  for  the  adoption  of  heirs  is  in  the 
nature  of  a  remedial  statute. 

IBl.  Com.450. 

The  Statute  is  to  be  construed  "beneficially 
80  as  to  correct  the  mischief  and  advance  the 
remedy." 

Domat,  p.  141;  People  y.  Dana,  22  Oal.  11; 
Potter's  Dwarr.  Stat.  p.  144. 

No  statute  stands  entirely  alone,  for,  in  in- 
terpreting and  enforcing  it,  aid  is  obtained  from 
the  rules  of  the  common  law  as  well  as  from 
other  statutes. 

Bobinson  v.  Bippey,  111  Ind.  118. 

Statutes  are  to  be  construed  as  parts  of  a  uni- 
form system,  and  such  a  scheme  adopted  as 
will  give  each  part  its  Appropriate  place,  and 
not  destroy  uniformity  and  barmonjr  by  cutting 
the  system  into  disjointed  and  mcongruous 
parts. 

Lutz  ▼.  Oratofordsville,  109  Ind.  468;  Humph' 
Ties  V.  Davis,  100  Ind.  274;  Paul  v.  Davis,  100 
Ind.  422;  Bradley  v.  Thixton,  117  Ind.  255; 
Bobirtson  v.  Bippey,  111  Ind.  112,  and  cases 
there  cited;  Morrison  v.  Ja^dby^  114  Ind.  84; 
CJiieago  4b  A,  B,  Oo.  y.  Summers,  118  Ind.  10. 

Under  the  "civil  law,"  or  Roman  law,  the 
adoption  of  a  child  under  the  power  of  its  nat- 
ural parent  was  a  revocation  of  an  antecedent 
will. 

1  Jarman,  Wills,  6th  ed.  and  notes  by  Bige- 
low  'IS^,  p.  152;  Just.  Inst.  lib.  2,  chap.  17,  §  1. 

Section  2560,  Rev.  Stat.,  reafiirmed  what  had 
been  for  centuries  the  common  law  of  this 
country  and  of  England,  and  what  had  been 


long  before  it  was  adopted  by  tbe  common  law 
of  England,  the  civil  or  Roman  law. 

Since  the  Act  of  August  17,  1855,  the  legal 
heirs  of  A,  and  his  natural  heirs,  have,  in  the 
courts  of  law',  equal  "rights  and  interest"  in 
his  estate,  and  of  necessity  equal  claims  to  hia 
bounty. 

Courts  in  giving  effect  to  statutes  are  not  to 
regard  the  mere  letter,  but  they  are  to  look  to 
its  spirit  and  purpose. 

Clift  V.  Shoekley,  77  Ind.  297. 

An  adopted  child  may  take  by  the  designa- 
tion of  "heir"  or  "issue,"  under  our  laws. 

SewaU  V.  Boberts,  115  Maae.  262;  Burrage  t. 
Briggs,  120  Mass.  108;  Jenkins  v.  Jenkins,  6 
New  Eng.  Rep.  890. 

Oldsy  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  quiet  title  to  real  estate. 
William  C.  Davis,  who  died  on  the  11th  day  of 
April,1889,  was  at  the  time  of  his  death  the  owner 
in  fee  of  the  real  estate  described  in  the  com  plaint. 
The  appellant,  Esther  8.  Davis,  was  the  third  and 
childless  wife  of  the  deceased.  The  deceased 
had  DO  children  by  his  first  wife.  The  appel- 
lee, Mina  A.  Foi;le,  was  his  child  by  the  second 
wife.  In  1888  said  William  C.  Davis  adopted 
Eli  0.  Davis  as  his  child  and  heir.  After  the 
marriage  of  said  William  C.  Davis  to  his  third 
wife,  Esther  S.  Davis,  and  before  the  adoption 
of  Eli  C.  Davis,  he  made  a  will  devising  the 
real  estate  in  controversy  to  his  wife,  Esther  S. 
Davis,  in  fee.  The  appellee,  Mina  A.  Fogle, 
brought  til  is  suit,  making  Esther  8.  and  Eli  C. 
Davis  defendants,  alleging  tbe  facts,  and  con- 


Tbe  revocation  of  a  will  by  intentionally  destroy- 
Inff  It  will  not  revive  a  former  will  which  was  ex- 
preesly  revoked  by  the  later  one.  Hawes  v.  Nicho- 
las, 2  L.  B.  A.  863, 72  Tex.  481. 

One  seeking  to  establish  a  will  presumptively  re- 
voked by  Its  destruction  must  show  by  facts  and 
circumstances  that  the  will  was  actually  fraudu- 
lently destroyed.  Oollyer  v.  Oollyer,  HO  N.  Y.  481- 
I^Under  the  provision  of  Ey.  Gen.  Btat.,  chap.  118* 
1 11,  that  no  will  or  codicil,  after  being  revoked* 
shall  be  revived,  otherwise  than  by  re-execution 
thereof,  or  by  a  codicil,  the  preservation  of  a  holo- 
graphic will  by  a  married  woman  for  many  years 
after  marriage,  and  her  frequent  recofrnitlon  of 
the  paper  as  her  wlJl,  will  not  amount  to  a  republi- 
cation or  re-executlon  of  It,  where  It  has  been  re- 
voked by  her  marriage.  Stewart  v.  Mulholland 
(Ky.)  10  Ky.  L.  Rep.  824, 10  S.  W.  Rep.  125. 

See  generally  notes  to  Hawes  v.  Nicholas  (Tex.)  2 
L.B.A.868;  Riggs  v.  Fahner  (N.  Y.)  5  L.  B.  A.  846. 

Whal  vKU  wA,  operate  a  revocation. 

Declaration  of  Intention  to  make  a  will  at  a  fu- 
ture time,  even  though  embodied  In  a  formal  re- 
cital In  a  deed,  cannot  operate  as  a  revocation  of  a 
will  already  made.  Rife's  App.  1  Cent.  Rep.  60,  HO 
Pa.  282;  1  Jarman,  Wills,  171, 173. 

The  verbal  declarations  of  the  testator,  showing 
a  present  revocation,  or  an  intention  to  revoke  In 
the  future,  are  not  admissible  as  evidence  for  any 
purpose,  the  Statute  (Code,  12296)  not  authorizing 
such  mode  of  revocation.  Slaughter  v.  Stephens, 
81  Ala.  418. 

A  mere  intimation,  by  a  testator,  of  his  intention 
by  a  future  act  to  make  a  new  dispoedtlon,  does  not 
effect  an  actual  present  revocation.  Unless  a  sub- 
sequent will  differs  from,  and  Is  inconsistent  with, 
a  former.  It  will  not  operate  as  a  revocation.  Blf e*8 
App,  1  Cent.  Rep.  60, 110  Pa.  282. 
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The  fact  that  a  will  Is  found  with  memoranda  and 
unexecuted  papers  evidencing  an  inchoate  Inten- 
tion to  make  another  will  does  not  effect  a  revoca- 
tion, under  Gen.  Laws,  chap.  193, 1 14,  providing  the 
manner  in  which  wills  may  be  revoked.  Uoltt  t* 
Holtt,  1  New  Eng.  Rep.  668, 63  N.  H.  475. 

Where  a  will  is  not  shown  to  have  been  expressly 
revoked,  no  subsequent  changes  in  circumstances 
of  deceased,— as,  his  second  marriage,  death  of 
some  of  his  children  and  legatees,  or  alienation  of 
certain  property,— will  operate  as  a  revocation  by 
Implication.    Ibid, 

Partial  revocation  only  produces  an  ademption 
of  the  subject  of  the  devise,  and  thus  limits  the  op* 
eration  of  the  will  to  the  extent  of  the  revocation. 
Ibid. 

A  will  containing  a  provision  which  renders  It  liw 
valid  cannot  operate  either  as  an  express  or  Im* 
plied  revocation  of  a  former  will.  Dower  v.  Seeds, 
28  W.  Va.  188. 

Where  a  wlU,  after  giving  certain  bequest  gave 
the  residue  of  an  estate  to  A  and  others,  to  be  di- 
vided between  them,  a  codicil  giving  A  all  of  the 
residue  after  payment  of  expenses,  without  divis- 
ion, does  not  revoke  the  bequests.  Webb  v.  Car- 
penter, 5  New  Eng.  Rep.  672;  R.  I.  Index  BB,  66. 

A  subsequent  deed  of  trust  made  for  testator^S  own 
benefit,  conveying  the  real  estate  to  trustees:  and  % 
subsequent  codicil  giving  an  additional  legacy,  in 
other  respects  conflnring  the  will,— do  not  operate 
as  a  revocation.  Chesman  t.  Cummings,  S  New 
Eng.  Rep.  880, 142  Mass.  65. 

Where  power  is  exercised  to  dispose  of  fands  by 
will,  the  subsequent  investment  of  the  fundto  in 
lands  will  not  revoke  the  provision  in  the  wiU. 
Homer  v.  Clements,  9  Cent.  Rep.  510,  sub  nom. 
Clements  v.  Horn,  44  N.  J.  Eq.  605. 

When  it  Is  sought  to  establish  a  posterior  wffl,  to 
overthrow  a  prior  one  made  by  tbe  testator  to  health 
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tends  that  the  adoption  of  Elf  C.  Davis  br  her 
father  reyoked  the  will,  and  that  she  and  Eli 
-O.  each  inherited  a  one-half  interest  in  the  real 
estate,  subject  to  a  life  estate  in  favor  of  Esther 
S.  Davis,  the  third  and  childless  wife  of  the 
-deceased. 

Hie  appellant,  Esther  S.  Davis,  demurred  to 
•the  complaint  for  want  of  facts,  which  de- 
murrer was  overruled  and  she  excepted. 

The  question  presented  for  decision  is,  Does 
the  adoption  of  a  child  under  the  Statute  of 
this  State  operate  to  revoke  an  antecedent  will 
of  the  adopting  father,  he  having  made  no  pro- 
vision in  the  will  or  otherwise  for  such  adopted 
H^hild  ?  This  question  must  be  determmed 
mainly  hy  the  construction  to  be  given  to  our 
-statutes. 

Counsel  for  appellee,  in  their  able  brief  in 
this  case,  contend  that  the  "  Statute  declaring 
-and  defining  the  rights  and  interests  of  adoptea 
heirs  in  the  estate  of  their  father  contains  no 
limiting  or  qualifying  words,  nor  are  the  rights 
-and  interests  of  the  adopted  heir  restricted  to 
the  rights  and  interests  of  a  'natural  heir*  in 
anj  particular  case  or  class  of  circumstances, 
nor  to  'natural  heirs' "  born  prior  to  the  date  of 
Che  will  of  their  father,  whereby  no  provision 
has  been  made  for  them. 

But  the  wording  is  that  the  adopted  child 
shall  be  entitled  to  and  receive  all  the  rights 
and  interests  in  the  estate  of  such  adopting 
father  bv  descent  or  otherwise  of  a  natural 
heir;  and  as  the  legal  status,  rights  and  capaci- 
ties of  an  adopted  heir  are  by  the  Statute  made 
co-equal  with  those  of  a  natural  heir,  these 
<XH>rainate   legal    consequences   and   results 


must  of  necessity  flow  therefrom;  hence,  if  the 
natural  birth  of  an  heir  subsequent  to  the  date 
of  its  father's  will  (no  provision  having  been 
therein  made  for  such  heir)  shall  be  deemed  a 
revocation  of  the  will  of  its  father,  so,  also,  the 
legal  birth  of  an  heir  subsequent  to  the  date  of 
its  father's  will  (no  provision  having  been 
therein  made  for  such  heir)  shall  in  like  manner 
be  deemed  to  work  a  revocation  of  its  father's 
antecedent  will." 

So  much  of  the  Statute  providing  for  the 
adoption  of  children  as  is  material  reads  as  fol- 
lows: "Such  court,  when  satisfied  that  it  will 
be  for  the  interest  of  such  child,  shall  make  an 
order  that  such  child  be  adopted,  and  from 
and  after  the  adoption  of  such  child  it  shall 
take  the  name  in  which  it  is  adopted,  and  be 
entitled  to  and  receive  all  the  rights  and  inter- 
est in  the  estate  of  such  adopting  father  or 
mother,  by  descent  or  otherwise,  that  such  child 
would  if  the  natural  heir  of  such  adopting  fa- 
ther or  mother." 

It  is  further  provided  that  if  such  child  shall 
die  without  leaving  a  wife  or  husband,  issue  or 
their  descendants  surviving  him  or  her,  seised 
of  any  real  estate  or  personal  property  which 
may  have  come  to  sucn  child  by  gift,  aevise  or 
descent  from  such  adopting  father  or  mother, 
such  property  shall  descend  to  the  heirs  of 
such  adopting  father  and  mother,  the  same  as 
if  such  child  had  not  been  adopted. 

It  is  held  by  this  court  that  when  an  adopted 
child  dies  without  issue,  owning  real  estate 
which  came  to  it  by  inheritance  from  its  adopt- 
ing father  or  mother,  that  the  same  shall  de- 
scend, on  the  death  of  the  child,  to  the  adopting 


-and  under  drcuinstances  of  deliberation  and  care, 
where  the  subeequent  will  was  made  when  the  tes- 
tator was  in  enfeebled  health  and  In  hostility  to  the 
provisions  of  the  first  one,  the  prior  will  is  to  pre- 
Tall,  unless  he  who  sets  up  the  subsequent  one  can 
«itiaf y  the  conscience  of  the  court  of  probate  chat 
be  has  established  a  wUl.  Authorities  cited;  Re 
Dieta*s  Will,  4  Cent.  Bep.  842, 41 N.  J.  Eq.  884. 

BevoeaUon  by  sole  of  property. 

A  devise  is  broken  by  sale  of  the  real  estate  by 
the  testator  in  his  lifetime.  Emery  v.  Union  8o- 
eiety,  4  New  JSag,  Rep.  688, 79  Me.  884. 

This  was  the  common-law  rule  and  it  prevails  by 
statute  in  the  State  of  Kentucky.  Hazelwood  v. 
Webster,  82  Ky.  409. 

But  a  subsequent  sale  and  conveyance  do  not  op- 
•erate  a  revocation  when  any  part  of  the  purchase 
money  remains  unpaid,uniefle  the  Intention  appears 
by  some  instrument  in  writing.  Slaughter  v.  Ste- 
phens, 81  Ala.  418. 

Where  testator  subsequently  deeded  a  portion  of 
the  tract  to  the  devisee,  the  latter  takes  under  the 
•devise  only  so  much  as  is  not  included  in  the  deed. 
Pickett  V.  Leonard  (N.  0.)  10  8.  E.  Rep.  466. 

A  deed  of  gift  is  not  a  revocation  of  a  previous 
will  devising  the  same  property  to  the  same  person, 
-unless  there  is  an  inconsistency  between  the  two 
instruments,  or  some  other  manifestation  of  an  in- 
tent to  revoke.  Aubert's  App.  1  Cent.  Bep.  105, 108 
Pa.  447. 

A  sale  of  the  land  devised,  subsequent  to  the  exe- 
cution of  the  wUl,  while  it  might  operate  a  revoca- 
tion pro  tanto  of  the  wlU,  would  not  invalidate  it 
entirely,  or  prevent  its  probate  as  to  the  other 
proper^  embraced  in  It.  Moore  v.  Spier,  80  Ala* 
U9. 

The  burden  of  proof  is  upon  the  party  claiming 
against  a  will  to  show  that  the  testator  intended  a 
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revocation  of  his  wUl  by  selling  the  property. 
Hasselwood  v.  Webster,  tupra. 

The  mere  sale  of  the  land  did  not  create  the  pre- 
sumption that  the  testator  so  intended.  Other  evi- 
dence must  be  produced,    ibid. 

The  courts  will  presume  an  intention  on  the  part 
of  a  testator  to  avoid  partial  intestacy,  unless  the 
contrary  intention  actually  appears  in  the  will  it- 
self. Delebanty  v.  St.  Vincent*s  Orphan  Asylum 
Society  (Sup.  Ct.)  28  N.  Y.  S.  R.  824. 

Conveying  a  part  of  the  estate  indicates  a  change 
of  purpose  in  the  testator  as  to  that  part;  but  suf- 
fering the  will  to  remam  uncanceled  evinces  that 
his  mtention  is  unchanged  with  respect  to  other 
property.  Hoitt  v.  Holtt,  1  New  Eng.  Bep.  669, 68 
N.  H.478. 

Mamriaoe  reocHtee  emteeedent  wOL 

Under  the  Statute  of  1872,  a  marriage,  whether  of 
a  man  or  a  woman,  must  operate  per  m  as  a  revo- 
cation of  a  prior  will.  McAnulty  v.  McAnulty,  i 
West.  Bep.  680, 120  IlL  28.     ' 

A  will  and  codicil  of  a  voman  are  revoked  by  her 
subsequent  marriage.  Blodgett  v.  Moore,  1  New 
Eng.  Rep.  882, 141  Mass.  76;  Nutt  v.  Norton,  2  New 
Eng.  Rep.  691^  142  Mass.  242;  Swan  v.  Hammond,  138 
Mass.4S. 

But  as  to  a  man  marriage  alone  would  not  revoke 
a  prior  will.   McAnulty  v.  McAnulty,  tuprcu 

In  the  absence  of  a  statute,  marriage  alone,  with- 
out the  birth  of  a  child,  will  not  revoke  a  wlUL 
6oodsell*s  App.  4  New  Eng.  Bep.  831, 66  Conn.  ITL 

Marriage  and  birth  of  a  child,  occurring  after 
execution  of  a  will,  without  ciroumsiances  to 
weaken  their  effect,  operate  as  a  revocation.  Bald- 
win V.  Spriggs,  8  Cent.  Bep.  888, 65  Md.  878. 

After  a  good  deal  of  doubt  and  hesitation,  it  was 
finally  settled  in  England  before  our  Bevolution 
that  marriage  and  issue  taken  together  did  amount 
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father  or  mother  sunriTing,  in  preference  to  the 
natural  mother.  Humphries  v.  Davis,  1 00  Ind. 
274;  Humphries  ▼.  Daws,  100  Ind.  870;  Paul 
V.  Davis,  100  Ind.  428. 

The  court,  in  the  case  of  Humphries  y.  Davis, 
supra,  at  page  282,  says:  "Not  only  Is  the  con- 
duaion  which  we  have  stated  that  to  which  the 
cold  rules  of  logic  and  the  henign  ones  of  nat- 
ural equity  lead,  but  it  is  also  the  conclusion 
to  which  the  general  principles  both  of  the 
American  law  and  the  Roman  law  lead.  It  is 
a  principle  of  both  systems  of  iurisprudence 
that  in  case  of  failure  of  descenaants  capable 
of  taking,  the  inheritance  shall  go  back  to  the 
kinsmen  of  the  blood  from  which  it  came. 
Our  Statute  fully  recognizes  the  general  prin- 
ciple, for  it  provides  that  when  the  inheritance 
comes  from  the  paternal  line  it  shall  go  back 
to  the  kinsmen  of  that  blood,  but  when  the  in- 
heritance comes  from  the  maternal  line  it  shall 
go  back  to  the  kinsmen  of  the  mother's  side." 

These  decisions  go  as  far,  it  would  seem,  in 
holding  the  legal  status  of  the  adopted  child  to 
be  the  same  as  a  natural  child  as  is  warranted 
under  the  Statute,  but  the  conclusions  are 
reached  on  broad  equitable  principles  and  dif- 
fer very  materially  from  the  questions  present- 
ed in  this  case.  These  decisions  go  no  further 
than  to  hold  that  the  surviving  aoopting  father 
or  mother  inherits  from  the  adopted  child  such 
property  only  as  it  inherited  from  the  deceased 
adopting  father  or  mother;  and  the  Statute 
was  so  amended  in  1863,  Elliott's  Revision, 
§  20,  as  to  provide  that  property  which  may 
come  to  such  adopted  child  by  descent,  devise 
or  gift  from  its  adopting  father  or  mother  shall. 


upon  its  death  without  husband,  wife  or  \mQ» 
surviving,  descend  to  the  heirs  of  such  adopt- 
ing father  or  mother,  which  amendment  wa» 
no  doubt  deemed  necessary  to  prevent  the  natu- 
ral heirs  of  such  adopted  child  from  inheriting- 
to  the  exclusion  of  the  heirs  of  its  adopting 
parents  that  which  came  from  them,  and  of 
right  ought,  on  the  death  of  such  child  without 
husband  or  wife,  issue  or  descendants  surviv* 
ing,  to  descend  to  the  heirs  of  the  adopting^ 
parents.  There  is  a  material  diHerenoe  in  the- 
matter  of  inheritance  by  an  adopted  and  nat* 
ural  child,  also  as  to  the  descent  of  property' 
owned  by  them.  An  adopted  child  inherlt» 
from  its  natural  parents,  but  not  from  the  rela- 
tives of  the  adopting  parents.  The  natural 
parent  inherits  all  such  property  as  the  child 
may  acquire  otherwise  than  through  the  adopt- 
ing pareots.  In  the  case  of  Humphries  v.  Da^ 
vis,  100  Ind.  288,  it  is  said  by  the  court:  "It 
does  her  (the  mother)  no  injustice  to  leave  her 
with  her  right  to  such  property  as  her  child 
may  acquire  otherwise  than  through  ita  adopt- 
ive parents,  but  it  would  do  great  injustice  to 
permit  her  to  secure  the  i}ropcrty  acquired  by 
her  child  In  virtue  of  both  its  nature  and  adopt- 
ive rights." 

But  we  think  the  Statute  relating  to  the  revo* 
cation  of  wills  is  decisive  of  the  question  in- 
volved in  this  case.  Sec.  2550,  Rev.  Stat  IbSl,. 
provides :  "No  will  in  writing,  nor  any  pari 
thereof,  except  as  in  this  Act  provided,  snail 
be  revoked,  unless  the  testator,  or  some  other 
person  in  his  presence  and  by  his  direction, 
with  intent  to  revoke,  shall  destroy  or  mutilate 
the  same,  or  such  testator  shall  execute  a  seo- 


to  an  implied  revocation  of  a  will  previously  made, 
and  that  such  implied  revocations  were  not  within 
the  Statute  of  Frauds;  but  that  such  implied  revo- 
cations miffht  be  rebutted  and  controlled  by  dr- 
cumstanoee.  The  final  determination  of  the  mat- 
ter seems  to  have  been  reached  by  the  cases  of 
Christopher  v.  Christopher,  2  Dlclc  44ft,  and  Spraace 
V.  Stone,  AmbL  721. 

The  most  Important  of  the  Bnerilsh  cases  since  the 
Revolution  is  Marston  v.  Roe,  8  Ad.  &  El.  14,  by 
fourteen  out  of  the  fifteen  Bngllsh  Judges,  where 
the  general  doctrine  was  reaffirmed.  But  the 
courts  there  seem  to  have  felt  the  diflBculties  that 
would  result  from  such  a  view,  and  Lord  Kenyon 
in  Doe  V.  Lancashire,  5  T.  R.  49,  decided  in  1708, 
placed  the  rule  upon  another  ground,  namely :  a 
tadt  condition  annexed  to  the  will  when  made, 
that  it  should  not  take  effect  if  there  should  be  a 
total  change  in  the  situation  of  the  testator^s 
family.  This  view  of  Lard  Kenyon  was  afterwards 
adopted  by  Lnrd  Ellent)orough  in  Kenebel  v.  Scraf- 
ton,  2  East,  980. 

Connecticut  Laws  188ft.  chap.  110, 1 18S,  providing 
for  revocation  of  a  will  by  subsequent  marriage  or 
birth,  is  not  retrospective.  Goodsell*s  App.  4  New 
Bng.  Rep.  881,  65  Conn.  17L 

A  married  woman  under  the  statutes  of  Maine, 
being  able  to  make  or  revoke  a  will  as  freely  as  a 
feme  wie^  the  former  rule  that  the  will  of  ti  feme  sole 
is  revoked  by  her  marriage  is  no  longer  in  force,  as 
the  reason  for  it  no  longer  exists.  Be  Hunt^s  Will, 
81  Me.  276. 

The  rule  that  remarriage  acts  as  revocation  of  a 
will  is  abrogated  by  statutory  provision  entitling  a 
widow  and  children  not  provided  for  by  will  to 
the  same  share  in  the  estate  as  if  the  testator  had 
died  intestate.  Hoitt  v.  Holtti  1  New  Eng.  Rep. 
547, 68  N.  H.  476. 

Where  a  woman  during  her  second  marriage 
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made  a  will  in  favor  of  the  children  of  her  former 
marriage,  and  subeoquentiy  married  a  third  hus» 
band,  who  survived  her,  there  having  been  no  Is- 
sue by  either  the  second  or  third  marriage,  the  wltt 
was  not  revoked  by  the  second  marriage.  Whether 
the  marriage  would  have  revoked  a  will  made  in. 
favor  of  a  stranger,— ^tiors.  Ward's  Will,  70  Wia» 
SSL 

Antenuptial  wQk 

A  woman*s  antenuptial  will  m  not  revoked  by  her 
marriage.  Morey  v.  Bohier,  2  New  Eng.  Rep.  274^ 
88N.  H.607. 

A  will  containing  a  provision  for  the  betrothed 
of  testator  is  not  revoked  by  his  subsequent  mar^ 
riage  to  her,  under  Pa.  Act  1888, 1 16  CPub^  Laws^ 
250):  and  on  his  death  without  children  by  such 
marriage,  the  widow  may  elect  to  take  under  the 
will  under  Pa.  Act  IB48, 1 11.  FideUty  Ins.  T.  &  & 
D.  Co*s  App.  121  Pa.  L 

Power  of  appointment  in  a  will  executed  by  a 
woman  before  her  marriage  will  not  be  revoked  by 
her  marriage,  an  antenuptial  agreement  havlni^ 
been  made  that  her  property  should  descend  ac- 
cording to  her  wiU,  without  specif  sing  what  wlll» 
and  in  fact  her  husband  having  had  no  knowledge 
of  the  will  in  question.  Osgood  v.  Bliss,  2  New 
Eng.  Rep.  148, 141  Mass.  474^ 

A  will  made  by  a  woman  in  contemplation  off" 
marriage  and  in  pursuance  of  an  antenuptial  con* 
tract,  although  dated  two  days  prior  to  the  con- 
tract and  the  marriage,  is  not  within  Ky.  Oen.  Stat., 
chap.  118,  declaring  that  **  every  will  made  by  ft. 
man  or  woman  shall  be  revoked  on  his  or  her  mar^ 
riage,  except  a  will  made  in  the  exercise  of  a  power 
of  appomtment,"  etc.;  and  such  will  is  not  revoked 
by  the  marriage.  Stewart  y.  MulhoUand,  10  Ky.  I^ 
Rep.  824, 10  S.  W.  Rep.  12S. 
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ond.  A  reyocatioD  of  the  second  shall  not  re- 
▼iye  the  first  will,  unless  it  shall  appear  b^  the 
terms  of  such  revocation  to  have  been  his  in- 
tent to  reviye  it,  or  unless,  after  such  revoca- 
tion, he  shall  duly  republish  the  previous  will. 

Section  2560  provides  that,  "if,  after  the 
making  of  a  will,  the  testator  shall  have  bom 
to  him  le^timate  issue,  who  «ball  survive  him, 
or  shall  have  posthumous  issue,  then  such  will 
shall  be  deemed  revoked,  unless  provision 
shall  have  been  made  in  such  will  for  such  is- 
sue." 

It  is  held  in  BunJde  v.  Oate»,  11  Ind.  96,  that 
to  revoke  a  will  the  requirements  of  the  Stat- 
ute must  be  strictly  pursued.  It  is  manifestly 
true,  no  act,  thing  or  deed  will  revoke  a  will 
once  duly  executed  unless  it  comes  within  the 
provisions  of  the  Statute  providing  for  the  revo- 
cation of  wills.  To  hola  that  the  adoption  of 
a  child  revokes  the  will,  it  is  necessary  to  in- 
terpolate into  section  2560,  after  the  words 
"  legitimate  issue,"  the  words  "  or  shall  adopt 
a  child,"  or  words  to  the  same  effect,  for  the 
words  of  the  Statute  are  plain  and  explicit. 
They  are:  "If,  after  the  making  of  the  will, 
the  testator  shall  have  bom  to  him  legitimate 
issue."  It  would  be  legislation  and  enacting  a 
statute  to  so  construe  it,  and  would  be  puttmg 
an  unwarranted  construction  upon  the  Statute 
to  hold  that  the  words  "the  testator  shall  have 
born  to  him  legitimate  issue"  mean  the  same  as 
or  include  an  adopted  child,  or  that  by  the 
adoption  of  a  child  a  parent  has  bom  to  him  or 
has  legitimate  issue.  The  one  is  made  a  legal 
heir  by  legal  proceedings  under  the  Statute, 
and  the  other  is  an  heir  by  reason  of  being  born 
in  lawful  wedlock;  for  one  the  parent  has  nat- 
ural love  and  affection,  for  the  other  the  parent 
may  or  may  not  have.  The  one  the  parent  is 
bound  to  by  nature  and  imder  moral  obligation 
to  support,  maintain,  educate  and  proviae  for, 
and  to  the  other  the  parent  is  made  under  such 
obligations  as  the  Statute  imposes  and  none 
other.  The  Statute  gives  to  the  one  certain 
riffhts  and  imposes  certain  obligations  on  the 
adopting  parents,  but  it  does  not  make  it  the 
legitimate  child  and  issue  of  the  adopting  pa- 
rents or  a  child  bom  to  them.  One  becomes 
an  hdr  by  birth,  the  other  by  the  Judgment  of 
a  court. 

By  section  1  of  an  Act  approved  March  11, 
1889,  p.  480,  it  is  provided  "that,  if  a  man 
marry  a  second  or  subsequent  wife,  and  have 
by  her  no  children,  but  has  children  alive  by  a 
former  wife,  the  interest  of  such  second  or  sub- 
sequent childless  wife  in  the  lands  of  the  dece- 
dent shall  onlv  be  a  life  estate,  and  the  fee  of 
the  same  shall,  at  the  death  of  such  husband, 
vest  in  such  children,  subject  only  to  the  bfe 
estate  of  the  widow." 

It  m1|jht  as  well  be  claimed  that  if.  during 
the  lifetime  of  such  second  or  subsequent  wife 
the  husband  and  wife  adopt  a  child,  it  would 
be  the  same  as  if  one  were  bom  to  them,  and 
such  wife  would  inherit  Uie  one  third  in  fee  of 
the  real  estate  owned  by  the  husband,  since,  if 
a  child  was  bom  to  them  as  the  fruits  of  the 
marria^,  she  would  inherit,  and  the  birth  of 
the  legitimate  child  fixes  the  status  of  the  wife 
as  to  her  interest  in  the  property  of  her  hus- 
band; and  if,  as  contended  by  counsel  for  ap- 
pellee, the  status  of  an  adopted  child  is  the  same 
m  law  as  a  child  born  in  wedlock,  and  possesses 
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the  same  rights  as  a  child  born  in  wedlock,  and 
the  adoption  revokes  an  antecedent  will  the 
same  as  the  birth  of  a  child,  then  with  equal 
force  can  it  be  said  that  the  status  and  rights- 
of  the  parents  are  fixed  by  the  adoption  of  a 
child  the  same  as  by  the  birth  of  a  child. 
As  well  it  might  be  said  that,  if  the  father 
die  testate  and  devise  his  real  estate  to  hi» 
daughter  for  life,  and  the  fee  to  the  heirs  of 
her  IxkI;^  in  case  she  shall  have  issue  bom  U> 
her,  but  in  case  she  shall  have  no  issue  bomf> 
her,  then  the  fee  to  a  son,  if  the  daughter  adopt 
a  child,  that  it  would  take  the  fee  m  the  real 
estate  the  same  as  if  it  were  a  natural  child 
born  of  her  body. 

These  illustrations  legitimately  flow  from  the- 
theory  contended  for  by  counsel  for  appellee 
in  the  construction  of  section  2560,  if  carried 
to  a  reasonable  extent,  and  we  think  are  clearly 
erroneous  and  cannot  be  supported  by  author- 
ity. We  have  examined  the  authorities  cited 
by  counsel  for  appellee,  and  think  none  of 
them  sustain  the  doctrine  contended  for. 

The  case  of  Sewall  v.  Roberts,  115  Mass.  262, 
is  based  upon  a  statute  somewhat  different  from 
the  Statute  of  this  State,  and  the  decision  goes 
no  further  than  to  hold  that  the  adopted  child 
took  as  the  heir  of  the  adopting  father,  the 
statute  under  which  the  adoption  was  made 
providing  that  the  adopted  child,  for  the  pur- 
pose of  inheritance,  etc.,  should  be  the  same  a» 
if  born  to  them  in  lawful  wedlock,  except  in 
certain  cases,  and  the  court  held  that  the  case 
under  consideration  did  not  come  within  an^ 
of  the  exceptions  named  in  the  Statute,  and  iS' 
far  from  being  decisive  of  the  questions  pre- 
sented in  this  case. 

It  seems  clear  to  us  that  the  adoption  of  a. 
child  does  not  revoke  an  antecedent  will  of  the 
adopting  parent;  that  it  cannot  be  construed  to 
operate  the  same  as  the  testator  having  bom  to- 
him  legitimate  issue. 

The  court  erred  in  overmling  the  demurrer 
to  the  complaint,  and  the  judgment  must  b» 
reversed. 

Judgment  reversed,  with  costs. 

Petition  for  rehearing  overraled  May  15, 1890L 


Melinda    E.     CULVER,   Admx.,    etc.»    of 
Moses  C.   Culver,  Deceased,  Appt., 

Jacob  F.  MARES. 
( Ind. ) 

!•  Presentation  of  a  check  Ibr  payment 

and  notioe  to  the  drawer  of  nonpaymeut,  are  un* 

NOTB.— Banle  cheek,  what  eonstttutes. 

The  esMntial  oharaoterlstlo  of  a  check  is  that  it 
sball  be  Instantly  payable  on  demand;  and  that  de- 
mand is  effected  uncoDditlonally  when  one  of  a  set 
of  several  checks  is  presented  for  payment;  and 
pasrment  of  one  will  dtecborge  the  wbole  set.  Mer« 
chants  Nat  Bank  v.  Bitzlnger,  6  West.  fiep.  840,. 
U8  Hi.  484. 

An  order  drawn  upon  a  bank  for  the  payment  of 
a  sum  certain  to  a  named  person,  and  payable  oa 
demand,  in  legal  effect  purports  to  be  drawn  on 
funds  of  the  maker  in  the  bank,  and  is  a  check.  It 
Is  none  the  leas  a  cheek  beotuse  drawn  by  one  bank 
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neceflsary  wlien  the  drawer  has  or  leaves  no 
-funds  on  deposit  for  its  payment  at  tbe  time 
when  It  should  be  presented,  or  if  he  consents  or 
agrees  that  the  same  shall  not  be  presented  for 
payment.  Under  such  circumstances  the  drawer's 
liabilitv  becomes  fixed  at  that  time  without  pre- 
sentation and  notice  and  whatever  takes  place 
afterwards  in  the  state  of  his  account  at  the 
bank  will  not  ohange  the  rifirhte  of  the  parties. 

*S.    The  cause  of  action  In  such  case  to  re- 
cover from  the  drawer  the  amount  called  for  by 
*the  check  rests  upon  the  check  and  is  not  gov- 
erned by  the  Statute  of  Limitatioos  relating  to 
contracts  not  in  writing. 

•8«   Checks  dated  at  a  certain  place  and 

drawn  upon  the  "First  National  Bank"  will  be 
presumed,  in  the  absence  of  anything  to  the  con- 
trary, to  have  been  drawn  upon  the  First  Nation- 
al Bank  of  such  plaoe,  where  it  appears  that  such 
bank  exists  and  no  other  bank  or  plaoe  appears 
on  the  check. 

'4.  Evidence  supporting  one  of  several 
counts  setting  out  the  same  cause  of  action  wlU 
sustain  a  finding  for  plaintiff  in  resi)ect  to  such 
cause. 

•6.  <}hecks  for  the  payment  of  which  there  is  no 
money  on  deposit  bear  interest  from  the  time 
when  presentation  should  have  been  made. 

4)*  Willingness  on  the  part  of  the  bank 
officials  to  pay  a  check  for  the  payment  of 
which  there  are  no  funds  on  deposit  will  not  ren- 
der the  presentation  of  the  check  for  payment 
necessary  in  order  to  ohatge  the  drawer. 

"y.  Oriji^inal  entries  made  in  the  books, 
of  a  bank  are  admissible  in  evidence  to  show 
the  state  of  a  depositor's  account  at  a  certain 
past  time,  where  they  were  made  in  the  usual 
course  of  business  by  authorized  bookkeepers  In 
the  discharge  of  their  duties,  and  were  correct 
when  made. 


-open  another.  State  y.  Vincent,  9  West.  Bep.  915, 
m  Mo.  682;  Bull  v.  First  Nat.  Bank,  123  U.  8. 105(81 
Ii.ed.  97). 

A  bank  check  or  bill  of  exchange,  not  naming 
«ny  time  for  payment,  is  payable  on  demand,  and 
must  be  presented  for  payment  within  a  reasonable 
time.    Parker  v.  Beddick,  65  Miss.  24S. 

A  check  is  not  to  be  treated  as  overdue  merely 
because  it  has  not  been  presented  as  early  as  it 
might  have  been,  or  as  a  bill  of  exchange  is  re- 
<]uired  to  be,  to  charge  the  drawer  or  indorser  or 
trausferrer.  A  check  is  not  due  until  it  is  demand- 
ed. Bull  V.  First  Nat.  Bank,  128  U.  S.  105  (31  L. 
€d.  97). 

A  bank  need  not  take  notice  of  memoranda  on  a 
-check,  placed  there  by  the  depositor  for  his  own 
■convenience.  State  Nat.  Bank  v.  Dodge,  124  U.  8. 
1B8  (31  L.  ed.  458). 

Parol  evidence  of  custom  Is  not  admissible  to 
show  that  a  draft  payable  in  future  was  equivaleot 
to  a  check.  Woodruff  v.  Merchants  Bank,  25  Wend« 
'fTS;  8  Bandolph,  Oom.  Paper,  86. 

Payment  of  cAech. 

A  bank^B  protection  in  the  payment  of  checks 
consists  in  the  fact  that  it  has  strictly  f oLiowed  the 
'depositor*s  directions  in  disbursing  his  funds. 
Lynch  y.  First  Nat.  Bank,  9  Oent.  Bep.  664,  107  N. 
Y.179. 

Where  a  check  reads  "Pay  to  myself  or  order,'* 
4uid  was  certified  by  the  bank  while  in  the  drawer*s 
-possession,  the  bank  was  justified  in  refusing  to 
pay  it  to  the  third  party  without  the  drawer*s  in- 
•dorsement.    Ibid. 

Giving  a  check  authorizes  pajree  to  demand  pay- 
Aient;  on  refusal  to  pay,  drawer  has  right  of  ac- 


8«  A  written  statement  of  a  depositor's 
account*  made  by  an  expert  bookkeeper  from 
the  books  of  a  bank,  may  be  given  In  evidence 
and  read  to  the  Jury  where  such  bookkeeper  la 
introduced  as  a  witness  and  opportunity  given 
for  cross-examination. 

(March  15, 189a) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Tippecanoe  County 
allowing  a  claim  filed  afiainst  her  as  adminis- 
tratrix to  recover  the  amount  of  cerlain  checks 
and  notes  given  by  her  intestate.    AfflrmecL 

The  facts  fully  appear  in  the  opinion. 

Messrs.  John  R.  Co  A>oth,  T.  A.  Stoart 
and  A,  L.  Kumler,  for  appellant: 

If  a  suit  be  brought  a^inst  the  drawer  of 
a  check  without  presentment  and  notice,  the 
onus  is  on  the  plaintiff  to  show  that  no  damage 
has .  been  done  to  drawer,  as  injury  is  prima 
facie  presumed. 

Daniel,  Neg.  Inst.  §  1688. 

A  check  is  only  a  contract  by  the  drawer 
that  the  bank  will  pay  it  on  demand.  Until 
presentment,  it  is  no  evidence  in  tbe  hands  of 
the  payee  that  the  drawer  is  indebted  to  him. 

Daniel,  Neg.  Inst.  §  1646;  Flemming  ▼.  Mo 
Clain,  18  Pa.  177. 

If  at  the  time  of  the  execution  of  the  checks 
it  was  agreed  that  they  should  not  be  presented, 
and  that  Culver  should  pay  them,  that  coDsti- 
tuted  an  agreement  partly  In  writing  and  partly 
oral,  and  six  years  would  bar  a  recovery. 

Marion  Co.  v.  JSkipley,  77  Ind.  558;  Madison 
Co,  V.  Miller,  87  Ind.  257;  High  v.  JShclby  Co.  93 
Ind.  580;  HaekUman  v.  Henry  Co.  94  Ind.  86; 
Gordon  v.  Gordon,  96  Ind.  184;  Tomlinmn  ▼ 
Briles,  101  Ind.  538;  Brusi  v.  Barrett,  16  Hun, 


tion;  demand  for  whole  balance  Is  not  necessary* 
Viets  V.  Union  Nat.  Bank,  2  Oent.  Bep.  751, 1(0.  N. 
¥.663. 

On  payment  of  a  check  indorsed  by  a  clerk  with 
out  authority,  the  baok  collectinflr  it  guarantees  the 
genuineoess  of  the  indorsement.     Central   Nat* 
Bank  v.  North  River  Bank,  44  Hun,  114. 

The  burden  ot  proving  that  the  payee  has  parted 
with  his  title  rests  upon  the  bank.  Citizens  Nat* 
Bank  v.  Importers  &  T.  Nat.  Bank,  44  Hun,  386. 

The  drawer  of  a  check  cannot  sue  the  bank  upon 
the  check  itself.  First  Nat  Bank  v.  Shoemaker,  9 
Oent.  Rep.  870, 117  Pa.  94. 

Unless  a  check  has  been  accepted  by  a  bank,  the 
holder  cannot  sue  it  lbid.\  authorities  cited  in 
Kuhn  y.  Warren  Sav.  Bank  (Pa.)  9  Oent  Rep.  621. 

Nor  can  the  holder  of  a  bank  check  sue  the  bank 
for  refusing  payment,  unless  it  was  accepted  by 
the  bank  or  charged  against  the  drawer.  National 
Bank  of  the  Republic  v.  Millard,  77  U.  S.  10  Wall. 
162  (19  L.  ed.  807);  Fhnt  Nat  Bank  v.  Whitman  9i 
U.  S.  848  (24  L.  ed.  228). 

The  certificate  of  a  bank  that  a  check  is  good  m 
equivalent  to  acceptance.  Merchants  Nat  Bank  ▼. 
State  Nat  Bank,  77  U.  &  10  Wall.  601  (19  L.  ed.  1008). 

Demand^  when  excused. 

A  demand  is  excused  where  a  drawer  bad  no 
funds  In  drawee*s  hands,  or  where  holder  Is  pre- 
vented by  unavoidable  necessity  from  making  de- 
mand. Bassenhorst  v.  WUby,  11  West  Rep.  278, 
45  Ohio  St  88& 

So  demand  Is  excused  where  the  holder  is  pre- 
vented from  making  it  by  unavoidable  neoeesicy 
in  the  time  required  by  law.  See  PaiBOns,  Notes 
and  Bills,  chap.  11, 1 7;  1  Parsons.  Notes  and  Bills.  44A. 
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•409;  Brush  ▼.  Barrett,  82  N.  Y.  400;  Wood, 
Lim.  §  140,  p.  811;  Morse,  Banks  and  Banking, 
p.  268. 

Witboat  some  proof,  there  was  no  way  to 
iell  on  what  bank  the  check  was  drawn. 

Qlan  V.  Tipton,  T,  dB,  Twnp.  Co.  82  Ind. 
^76;  2  Daniel,  Neg.  Inst.  §  1681;  Morse,  Banks 
«nd  Banking,  §  227. 

In  a  case  of  this  kind,  mere  identity  of  name^ 
irithout  other  proof,  is  not  sufficient. 

Jones  y.  Jones,  9  Mees.  &  W.  75;  Mooers  ▼. 
Bunker,  29  N.  H.  420,  481;  BenneU  v.  Libhart, 
^  Mich.  489;  1  Wharton,  £v.  §  701;  Louden 
T.  WalpoU,  1  Ind.  319. 

The  tabulated  statement  purporting  to  be  a 
transcript  of  the  books  of  the  bank  was  not 
«dmis<«ible  in  evidence. 

1  Wharton,  Ev.  §  245;  Ebom  v.  Zimpelman, 
47  Tex.  503;  Tome  v.  Parkersburg  Branch  R, 
Co,  39  Md.  86, 17  Am.  Rep.  540,  561,  20  Alb. 
I/.  J.  4,  5;  Greenl.  Ev.  8  82. 

The  introduction  of  the  entries  on  the  books 
was  not  the  proper  method  of  proving  the  state 
of  the  account  of  Culver  with  the  bank. 

Bogers  v.  f^tate,  99  Ind.  213;  Brewster  v. 
Boane,  2  Hill  (N.  Y.)  587;  Wilbur  v.  Selden,  6 
•Cow.  162;  MerriU  ▼.  Bkaea  it  0.  R.  Co,  16 
Wend.  586, 594;  Fisher  v.  New  T<yrk,  67  N.  Y. 
73,  77;  JSichoUs  v.  Wehb,  21 U.  8.  8  Wheat.  826 
<5  L.  ed.  628);  Chenango  Bridge  Co,  v.  Lewis, 
68  Barb.  111. 

To  be  competent,  the  declaration  must  be 
wholly  against  the  interest  of  the  declarant. 

1  Greenl.  Ev.  §  149;  1  Phillips,  Ev.  p.  806; 
MiddUUm  v.  MelUm,  10  Bam.  &  C.  317-327; 
Qleadow  v.  Atkin,  1  Cromp.  &M.  410-423;  Doe 
T.  Robson,  15  East,  32;  Higham  v.  Ridgway,  10 
East.  109;  Doe  v.  Bevies,  7  C.  B.  456;  Poorman 
V.  Miller,  44  Cal.  269;  Bornheimer  v.  Baldtoin, 
42  Cal.  27;  Deneer  v.  Parsons,  8  111.  App.  625; 
Craig  v.  Miller,  103  111.  605;  Aiken  v.  Bodge, 
-61  III.  436;  Hardin  v.  Oouveneur,  69  111.  140- 
145;  Blackburn  v.  Crawford,  70  U.  8.  8  Wall. 
175-189  (18  L.  ed.  186-192);  Lawrence  ▼.  Kimr 
iaU,  1  Met.  524. 

Messrs.  Bvron  W.  Lang^don*  Thomas 
P.  Gaylord  and  Behm  A  Behm,  for  ap- 
pellee: 

The  drawer  of  a  check  is  liable  to  the  holder 
without  presentment  in  either  of  these  cases,  (a) 
where  there  are  insufficient  funds,  (i)  or  the 
drawer  draws  out  his  whole  account  or  appro- 
priates it  to  other  persons  or  purposes,  and  (c) 
whenever  the  drawer  induces  the  holder  to  for- 
bear presentment. 

Stewart  v.  Smith,  17  Ohio  St.  85;  Hoyt  v. 
Beeley,  18  Conn.  853;  Spangler  v.  McDaniel, 
8  Ind.  275;  Blankensliip  v.  Rogers,  10  Ind.  888; 
Fletcher  v.  Pierson,  69  Ind.  288;  Robinson  v. 
Bawksford,  9  Ad.  &  El.  N.  8.  52;  Cotiro^/  v. 
Warren,  8  Johns.  Cas.  264;  Morrison  v.  Bailey, 
C  Ohio  8t  18;  Kinyon  v.  Stanton,  44  Wis.  479; 
MchdbergerY,  Finley,  7  Har.  &  J.  881.  887; 
Dana  v.  TJiird  Nat.  Bank,  18  Allen,  447;  2 
Parsons,  Notes  and  Bills,  2d  ed.  71. 87;  Daniel, 
Neg.  Inst.  §§  1090,  1098,  1103,  1588,  1596, 
1598;  Pollard  v.  Bawen,  57  Ind.  285;  Schmied 
▼.  Frank,  86  Ind.  264;  Boyd  v.  Bank  of  Toledo, 
412  Ohio  St.  526. 

In  the  absence  of  anything  on  the  paper  to 
indicate  or  restrict  the  place  of  payment,  the 
presumption  of  law  is  that  it  is  payable  where 
dated. 

7  L.  R.  A. 


Abbott.  Tr.  Ev.  §  42,  p.  411;  Ricketts  v. 
Pendleton,  14  Md.  320;  Stewart  v.  Eden,  2 
Caines.  127;  Bvllard  v.  Thwnpson,  35  Tex.  313; 
Orcutt  V.  Hough,  54  N.  H.  472. 

It  was  proper  to  show,  by  someone  who  was 
qualified  to  speak,  that  the  books  contained  so 
many  entries  and  no  more;  not  to  prove  the 
entries,  but  to  show  that  all  had  been  put  in 
evidence,  and  to  discover  if  any  had  been 
omitted. 

McCormick  y.  Pennsylvania  Cent.  R.  Co.  49 
N.  Y.  815;  Howard  v.  McDonough,  77  N.  Y. 
593.  . 

The  entries  in  the  books  of  the  bank  were  le- 
ffal  evidence. 

Wharton,  Ev.  g  240;  Alter  v.  Berghaus,  8 
Watte,  77;  Crouse  v.  Miller,  10  Serg.  &  R.  158; 
Reynolds  v.  Manning,  15  Md.  510;  union  Bank 
V.  Knapp,  3  Pick.  96;  New  Haven  d  N,  Co,  ▼. 
Goodwin,  42  Conn.  280;  CooUdge  v.  Brigham,  6 
Met.  68;  Stephen,  Dig.  Evidence  (Chase'd  ed.) 
and  notes,  64,  66;  Pries  v.  Earl  of  Torrington, 
1  Smith,  Lead  Cas.  (7th  Am.  ed.)  689,  Tkoie. 

Olds*  J.,  delivered  the  opinion  of  the  court: 

This  is  an  action  by  Jacob  F.  Marks,  against 
Malinda  Culver,  administratrix  of  tbe  estate 
of  Moses  C.  Culver,  deceased,  to  recover  a 
claim  against  the  estate  of  the  decedent. 

It  is  contended  by  the  appellee  that  the  ap- 
peal was  not  taken  and  perfected  within  the 
time  allowed  by  statute.  The  appellant  asked 
and  obtained  leave  of  this  court  to  appeal, 
which  disposed  of  this  question,  and  it  is  un- 
necessary to  consider  it  further. 

Appellant's  decedent  died  in  December.  1884, 
and  the  claim  was  filed  in  February.  1885. 
The  basis  of  the  claim  is  three  checks,  copies 
of  which  are  filed  with  the  complaint,  and 
marked  A,  B  and  C,  and  are  in  the  following 
words  and  figures: 

A. 
Lafayette.  Ind.  Nov.  1,  1869. 
The  First  National  Bank. 
Pay  to  J.  F.  Marks  one  thousand  dollars. 
#1  000 

(Signed)  M.  0.  Culver. 

B. 
Lafayette.  Ind.  Nov.  8, 1870. 
First  National  Hank. 
Pay  to  J.  F.  Marks  or  bearer,  five  hundred 
dollars.    $500. 

(Signed)  M.  C.  Culver. 

C. 
Lafayette.  Ind.  Dec.  29, 1870. 
First  National  Bank. 
Pay  to  J.  F.  Marks  or  bearer,  one  thou* 
sand  dollars.    $1,000. 

(Signed)  M.  C.  Culver. 

Also  three  promissory  notes,  one  dated  De- 
cember 17.  1870.  for  $1,051.84.  executed  by  the 
decedent  to  appellee;  one  dated  September  1. 
1870.  for  $550.  executed  by  decedent  to  appel- 
lee; and  one  dated  July  29.  1872.  for  $2,000, 
executed  by  the  decedent  to  one  Smith  Lee.  and 
assigned  by  him  to  appellee. 

There  are  some  jiineteen  paragraphs  of  com* 
plaint,  most  of  them  declaring  upon  the  checks, 
and  varying  in  their  allegations.  There  was 
no  further  pleading  filed.    There  was  a  trial 
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by  the  court  under  the  (Statute,  and  a  finding 
for  the  appellee  on  the  checks  and  notes,  ag- 
gregating $7,694.81.  The  court's  finduig  is  as 
follows:  "The  court,  being  in  all  thin^  fully 
advised,  finds  that  there  is  due  the  plaintiff,  of 
and  from  the  adminislratrix,  to  be  paid  out  of 
the  estate  of  the  decedent, Moses  C.  Culver,  on 
account  of  the  note  for  $2,000,  and  dated  July 
29, 1872,  the  sum  of  eight  hundred  and  twenty- 
three  dollars  and  twelve  cents  ($823.12);  on 
the  due  bill  dated  December  17, 1870,  the  sum 
of  seven  hundred  and  ninety-six  dollars  and 
fifty-nine  cents  ($796.69);  on  the  two  $1,000 
checks,  one  dated  November  1,  1869,  and  one 
December  29,  1870,  the  sum  of  three  thousand 
nine  hundred  and  thirty-six  dollars  and  twen- 
tv-six  cents  ($8,986.26);  on  the  $550  note,  dated 
September  1,  1870,  the  sum  of  one  thousand 
t^ree  hundred  and  eighty-three  dollars  and 
thirty-four  cenU  ($l,m84),  including  $125.75 
as  and  for  attorney's  fees;  and  on  the  check  for 
|500,  and  dated  November  8,  1870,  the  sum  of 
$765, — being  the  principal  and  interest  there- 
on  from  the  Ist  day  of  January,  1878,  and 
making  in  the  aggregate  the  sum  of  seven  thou- 
sand BIX  hundred  and  ninety-four  dollars  and 
thirty-one  cents  ($7,694.81).'^ 

The  appellant  demurred  to  each  paragraph 
of  the  complaint,  which  was  overruled  and  ex- 
ceptions. The  appellant  also  filed  a  motion  for 
new  trial,  which  was  overruled  and  exceptions; 
also  moved  the  court  in  arrest  of  Judgment, 
which  was  overruled  and  exceptions  reserved; 
and  these  various  rulings  of  the  court  are  as- 
signed as  error.  No  question  is  presented  as 
to  the  sufficiency  of  the  paraffraphs  on  the 
notes,  or  the  right  of  the  appellee  to  recover 
the  amount  due  upon  them. 

The  paragraphs  of  the  complaint  are  numer- 
ous, and  we  do  not  deem  it  necessary  to  set 
them  out,  as  we  can  state  the  questions  pre- 
sented in  much  less  space. 

They  all  declare  upon  the  checks,  and  aver 
facts  to  excuse  the  necessity  for  presentment 
to  the  bank  for  payment,  and  notice  to  the 
drawer  of  nonpayment,  differing  in  the  aver- 
ments in  this  particular.  Some  aver  that  Cul- 
ver, the  drawer,  did  not  have  money  or  funds 
sufficient  in  amount  in  said  bank  on  the  day 
of  the  date  and  delivery  of  said  check,  nor  did 
he  have  enough  on  the  day  after  the  date  of 
drawing  and  delivering  said  check  in  said 
bank,  to  pay  said  check.  The  ninth  paragraph, 
declaring  on  the  check  dated  November  1, 
1869,  alleges  that  Culver,  the  drawer,  did  not 
have  money  or  means  enough  in  said  bank  on 
the  day  of  the  date  of  said  "check,  nor  did  he 
have  sufficient  funds  or  money  in  said  bank 
until  the  11th  day  of  November,  1869,  to  pay 
said  check. 

Others  aver  that  all  the  money  or  means 
said  Moses  C.  Culver  had  in  said  bank  on  the 
day  of  the  date  of  said  check,  or  had  at  any 
time  thereafter  in  said  bank,  were,  by  said 
check,  paid  to  said  Moses  C.  Culver,  or  to 
other  persons  on  the  order,  check  or  request  of 
the  said  Culver,  and  not  to  the  plaintiff  on  ac- 
count of  said  check. 

Others  aver  tlijat  at  the  time  of  the  execution 
and  delivery  of  said  check,  the  said  Moses  C. 
Culver  requested  the  plaintiff  not  to  present 
said  check  to  said  bank  for  payment,  and  that 
he,  the  said  Moses  C.  Culver,  snould  be  permit- 
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ted  to  pay,  and  that  he,  the  said  Culver,  would 
pay  said  check  without  presentment  thereof  for. 
payment  to  said  bank;  and  the  plaintiff  then 
and  there  promised  not  to  present  for  payment 
said  check  at  said  bank,  and  to  permit  the  said 
Culver  to  pay  the  same  without  presentment 
for  payment  at  said  bank;  that  in  pursuance  of 
said  request  of  said  Culver,  and  the  promise 
of  the  [>laintiff,  the  plaintiff  did  not  present 
said  dieck,  nor  was  the  same  presented  to  said 
bank  for  payment. 

The  fourteenth  paragraph,  on  the  check 
dated  December  29,  1870,  alleges  that  Culver 
did  not  have  money  or  means  sufficient  in 
amount  in  said  bank  on  the  day  of  the  date  of 
said  check,  nor  did  he  have  enough  means  or 
money  in  said  bank  for  more  than  thirty  days 
thereafter,  to  pay  said  check. 

The  foregoing  are  the  averments  in  the  re- 
spective paragraphs  relating  to  the  checks. 
The  several  paragraphs  are  respectively  based 
on  the  checks  as  the  foundation  of  the  action^ 
and  the  checks  constitute  a  cause  of  action. 
Henshaw  ▼.  Boot,  60  Ind.  220;  Fletcher  v.  Pier^ 
§on,  69  Ind.  281. 

The  general  rule  is  that  a  check  must  be  pre- 
sented to  the  bank  for  payment,  and  that  notice 
of  nonpayment  must  be  given  to  the  drawer; 
but  there  are  exceptions  to  this  rule. 

In  Bolles  on  Banks  and  Their  Depositors,  pu 
825,  ^  883,  it  is  said:  "  Another  excuse  is  the 
lack  of  funds  with  the  drawee.  The  drawing 
of  a  check  under  such  circumstances,  unex- 
plained, is  a  fraud  which  deprives  the  maker 
of  every  right  to  require  presentation  and  de- 
mand of  payment." 

In  PranJMn  v.  Vanderpoci,  1  Hall  (N.  T.)» 
78,  it  is  held  that  if  a  maker  of  a  bank  check 
has  no  funds  in  the  bank  upon  which  it  is 
drawn  at  the  date  of  the  check,  it  is  not  nec- 
essary for  the  holder  to  present  such  check 
at  bank  for  payment.  In  order  to  enable  him 
to  sustain  an  action  upon  it  against  the 
maker.  Where  the  maker  of  a  check  with* 
draws  his  funds  from  the  bank  so  that  the 
check  cannot  be  paid,  no  demand  and  notice 
are  necessary.  Bolles  on  Banks,  etc.,  wpra/ 
BuUUffe  V.  MeDowea,  2  Nott  &  McC.  251. 

In  2  Morse  on  Banks  and  Banking,  8d  ed. 
§  425,  it  is  said:  **  Presentment,  however,  may 
be  altogether  dispensed  with,  provided  that  if 
made  it  could  not  at  the  time  be  legally  and 
properly  met  by  the  bank  with  a  payment;" 
and  numerous  authorities  are  dted  in  support 
of  this  statement.  This  is  in  accordance  with 
a  well-settled  legal  principle  that  the  law  re> 
quires  no  unnecessary  thing  to  be  done. 
Checks  are  presumed  to  be  drawn  against  « 
fund  deposited  in  the  bank  out  of  which  they 
are  to  be  paid,  and  if  there  is  no  such  fund  so 
deposited  out  of  which  they  can  be  paid,  the 
presumption  is  that  a  demand  will  be  of  no 
avail  and  useless,  and  it  must  be  further  pre- 
sumed that  the  drawer  knows  the  state  of  his 
account  with  the  bank,  and  whether  or  not  he 
has  sufficient  funds  on  deposit  to  pay  the  check, 
and  if  he  has  not,  no  demand  is  necessary,  and 
if  no  demand  be  necessary,  then  certainlv  na 
notice  is  necessary;  being  no  demand,  there 
could  be  no  notice  of  demand. 

It  is  further  stated  in  Morse  on  Banks  and 
Banking,  tupra,  that  "regular  presentation 
may  be  waived  by  conduct  or  representations; 
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may  agreement,  express  or  implied,  will  excuse 
want  of  the  usual  formidities." 

It  is  further  said  that  *'  a  check  eiven  as  evi- 
dence of  a  loan  to  the  drawer  neeanot  be  pre- 
sented to  the  drawee." 

This  doctrine  is  held  in  the  case  of  Ourrier 
▼.  DatU,  111  Mass.  480. 

It  is  the  well-settled  rule  that  in  the  absence 
of  any*  agreement  or  special  circumstances,  a 
check  sludl  be  presented  at  least  within  bank- 
ing hours  on  the  day  following  the  date  of 
its  deliveiy,  if  the  bank  on  which  it  is  drawn 
is  in  the  same  place  where  the  payee  lives  or 
does  business;  and  that  the  first  presentment 
fixes  the  rights  of  the  parties.  If,  upon  such 
presentation,  the  bank  offers  and  is  willing  to 
pay  and  the  payee  refuses  to  accept  it,  and 
afterwards,  and  before  it  is  again  presented, 
the  bank  fafls,  as  between  the  payee  and  the 
drawer,  the  payee  suffers  the  loss.  See  Morse, 
Banks  and  Banking,  §§  421,  426. 

And  it  must  necessanly  follow  from  the  well- 
settled  law  regarding  checks  that,  if  .the  drawer 
has  no  funds  in  the  oank  at  the  time  the  payee 
is  by  law  required  to  present  the  check  for  pay- 
ment, no  necessity  for  demand  and  notice  exists, 
and  that  the  liability  of  the  parties  is  fixed  at 
this  time.  That  is  to  say,  if  demand  and  no- 
tice be  necessary,  demand  must  be  made  on 
the  day  following  the  delivery  of  the  check  if 
the  bank  is  in  the  same  place  where  the  payee 
lives  and  does  business,  and  notice  must  be 
given,  and  the  liability  is  therebv  then  and 
there  fixed,  and  the  payee  may  immediately 
bring  suit.  So,  on  the  other  hand,  it  must  log- 
ically flow  and  necessarily  follow  from  this 
rule,  that  if  Uie  drawer  lias  no  money  or  funds 
on  deposit  in  the  bank  at  the  time  the  payee  is 
required  to  present  the  check,  then  the  liability 
of  the  drawer  is  fixed  without  presentation 
and  notice,  and  the  payee  may  at  once  bring 
aoit  on  the  check,  ana  whatever  takes  place  af- 
terwards in  the  state  of  his  account  at  the  bank 
can  make  no  difference,  and  will  not  change 
the  rights  of  the  parties. 

The  authorities  cited,  we  think,  are  decisive 
of  all  tibe  questions  presented  by  the  rulings  on 
tiie  demurrers  to  the  several  paragraphs  of 
complaint,  and  that  the  general  rule  is  that  the 
payee  must  present  the  check  for  payment  and 
give  notice  to  the  drawer  of  its  nonpayment; 
but  that  no  presentation  or  notice  is  necessary 
when  the  drawer  has  no  funds  on  deposit  for 
the  payment  of  the  check  at  the  time  when  the 
check  should  be  presented;  or  if  he  have  funds 
on  deposit  at  the  time  and  withdraw  the  same, 
leaving  none  on  deposit  for  the  payment  of  the 
check,  or  if,  by  consent  of  the  drawee  or  agree 
ment  between  him  and  the  payee,  the  check  is 
not  to  be  presented  at  the  bank  for  payment, 
then  there  is  no  necessity  for  presentation  and 
aotice. 

There  was  no  error  in  overruling  the  demur- 
rers to  the  complaint 

It  is  contended  that  the  right  of  recovery  was 
iMirred  by  limitation.  What  we  have  said  in 
passing  upon  the  complaint  disposes  of  this 
•question.  The  check  being  in  writing  and  con- 
stituting the  foundation  of  the  action,  it  is  not 
barred  by  the  Statute  of  Limitations. 

A  question  is  made  as  to  the  check.  It  is 
contended  that  as  the  complaint  alleges  that  the 
checks  were  drawn  on  the  "First  National 
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Bank  of  Lafavette,  Indiana,"  and  that  there 
was  no  proof  of  such  fact  except  that  the 
checks  were  read  in  evidence  and  that  the  checks 
are  drawn  on  the  "First  National  Bank,"  that 
the  proof  made  by  the  introduction  of  the 
checks  does  not  correspond  with  the  averments 
of  the  complaint  The  checks  were  copied  and 
made  a  part  of  the  respective  paragraphs  of  the 
complaint  which  declared  upon  them,  and 
showed  affirmatively  in  each  paragraph  of  the 
complaint  the  name  of  the  bank  upon  which 
they  were  drawn.  They  were  each  dated  at 
"Lafayette,  Indiana,"anddrawnonthe  "First 
National  Bank,"  and  the  name  of  no  other 
place  or  bank  appeared  upon  the  check,  and 
the  evidence  showed  that  there  was  a  First  Na- 
tional Bank  at  Lafayette,  and  the  fair  presump* 
tion,  in  the  absence  of  anything  appearing  to 
the  contrary,  is  that  it  related  to  ana  that  they 
were  drawn  upon  that  bank.  WcUker  v. 
Woollen,  54  Ind.  184;  Roach  v.  HiU,  54  Ind. 
245;  Dutch  v.  Boyd,  81  Ind.  146. 

It  is  not  contended  that  there  is  no  evidence 
to  support  the  allegations  of  the  paragraphs  of 
the  complaint  which  allege  that  it  was  agreed 
that  appellee  should  not  present  the  checks  at 
the  bank  for  payment,  but  that  Culver  should 
pay  them  without  presentation.  This  can 
make  no  difference.  There  were  several  other 
paragraphs  of  the  complaint  respectively  de- 
claring on  each  of  the  checks,  and  if  the  evi- 
dence supported  one  paragraph  declaring  on 
each  check,  the  finding  would  be  sustained. 
It  was  not  necessary,  because  appellee  declaied 
on  each  cause  of  action  in  several  various 
forms  of  averments,  that  he  should  prove  the 
aUegations  of  each  plaragraph  of  his  complaint 

It  is  contended  that  the  assessment  of  the 
amount  of  recovery  is  too  large;  that  the  court 
allowed  interest  upon  the  checks.  In  this 
there  is  no  error.  Under  the  law  as  we  have 
stated,  the  cause  of  action  accrued  upon  the 
checks  at  the  time  they  should  have  been  pre- 
sented, if  there  had  been  money  in  the  bank  for 
their  payment,  and  as  the  payee  resided  at  the 
same  place  where  the  bank  was  doing  business 
this  would  be  the  next  day  after  the  delivery 
of  the  check,  and  appellee  is  entitled  to  inter- 
est from  that  date. 

We  now  come  to  questions  presented  by  the 
motion  for  new  trial  on  the  admission  and  re- 
jection of  evidence. 

The  appellant  offered  to  prove  by  Mr.  M.  L. 
Pierce,  president  of  the  bank,  that  if,  at  the 
date  of  several  checks,  or  at  any  time  during 
the  year  1869  and  1870,  checks  for  like  amounts 
bad  been  presented  to  the  First  National  Bank 
drawn  by  Moses  0.  Culver,  by  the  holder  of 
such  checks,  they  would  have  been  paid.  The 
offer  was  properly  made.  The  witness  was 
sworn  and  asked  the  proper  question  and  the 
evidence  was  excludea.  In  this  ruling  of  the 
court  there  was  no  error.  The  evidence  of- 
fered is  to  the  effect  that  (lie  bank  would  have 
paid  the  checks  without  regard  to  whether  Mr. 
Culver  had  funds  in  the  bank  or  not  It  is  a 
well-settled  rule  that  the  liabilities  of  the  par- 
ties are  fixed  by  the  fact  of  the  drawer  having 
or  not  having  funds  in  the  bank  out  of  which 
the  check  could  be  lawfully  paid,  and  the  fact 
that  he  bad  no  funds  in  the  bank  a^nst  which 
the  check  is  drawn  and  out  of  which  he  had  a 
legal  right  to  have  it  paid;  or,  in  other  words* 
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if  ibe  bank  was  not  at  the  time  indebted  to  tbe 
drawer  for  money  deposited,  whereby  he  had 
the  riffht  to  expect  the  bank  to  pay  the  check 
and  charge  it  to  him  as  against  such  deposit 
acoount,  then  the  payee  was  relieved  from 
making  a  demand,  and  this  cannot  be  changed 
by  a  willingness  on  the  part  of  the  bank  to  pay 
the  check  of  the  drawer,  notwithstanding  he 
may  have  no  funds  on  deposit.  The  payee 
took  the  check  with  the  legal  obligation  resting 
upon  him  to  present  the  check  at  tbe  bank  for 
payment,  and  if  he  failed  to  do  so  and  the 
drawer  had  funds  in  the  bank  to  pay  it,  and 
loss  ensued  by  reason  of  such  failure,  the  payee 
suffers  the  loss;  butif  the  drawer  had  noiunds 
in  the  bank  for  the  payment  of  the  check,  the 
payee  is  excused  from  presenting  the  check 
for  payment  If  the  drawer  has  no  funds  in 
the  bank  at  the  time  for  presentment  for  pay- 
ment, there  is  no  legal  obligation  resting  upon 
the  payee  to  present  it  for  payment.  The  bank 
had  no  legal  right  to  permit  the  drawer  to  over- 
draw andpay  nis  checkout  of  the  funds  of 
other  depositors  or  the  money  of  the  stock- 
holders. 

The  next  question  for  consideration  is  the  ex- 
ception of  the  appellant  to  tbe  ruling  of  the 
court  to  the  admission  in  evidence  or  the  en- 
tries in  the  books  of  the  First  National  Bank, 
made  in  the  usual  course  of  business,  showing 
the  state  of  tbe  account  of  said  Moses  C.  Cur 
yer  at  and  subsequent  to  the  execution  of  the 
checks  sued  upon.  As  preliminary  to  the  in- 
troduction of  the  entries  m  these  books  in  evi- 
dence it  was  shown  by  the  clerks  and  oflScers 
of  the  bank,  produced  in  court  as  witnesses, 
and  as  to  the  entries  made  by  such  witnesses, 
that  they  were  at  the  time  the  entries  were 
made  the  proper  and  authorized  bookkeepers 
to  make  such  entries;  that  the  entries  were 
made  by  them  in  the  due  course  of  business,  in 
the  discharge  of  their  duties,  and  were  correct 
when  made;  that  the  entries  made  by  them 
were  original  and  entered  by  them  in  books 
kept  for  'that  purpose,  and  that  they  had  no 
recollection  of  the  facts  represented  by  tbe  en- 
tries. 

As  to  the  entries  made  by  parties  who  were 
not  witnesses,  it  was  shown  that  the  enterer 
was  at  the  time  the  entry  was  made  the  proper 
bookkeeper  and  agent  of  the  bank  to  make  the 
entries  in  the  due  course  of  business;  that  the 
entries  were  original  entries  in  original  books 
made  by  such  bookkeepers  in  due  course  of 
business,  and  were  in  the  known  handwriting 
of  such  bookkeepers,  and  that  tbe  enterer  was 
dead  or  a  nonresident  of  the  State  of  Indiana. 
After  the  making  of  such  preliminary  proof 
tbe  entries  were  admitted  in  evidence  over  the 
objection  of  tbe  appellant. 

It  was  proper  to  prove  in  this  C4ise  tbe  state 
of  Moses  C.  Culvefs  account  with  the  bank 
upon  which  he  drew  the  checks,  at  the  time  he 
drew  them  and  subsequent  thereto,  under  the 
issues  in  the  case.  And  it  is  f/eitinent  to  tbe 
question  to  consider  how  such  facts  could  be 
proven  if  the  evidence  introduced  was  not  ad- 
missible or  competent  for  that  purpose.  The 
bank  with  whom  he  did  business  and  upon 
which  he  drew  the  check,  kept  books  and  made 
an  entry  of  all  their  business;  of  the  money  de- 
posited by  Culver  and  checks  drawn  by  him 
and  paid  by  the  bank.    Tbe  books  were  kept 
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by  disinterested  parties.  Some  of  the  person*^ 
who  at  the  time  of  the  transaction  kept  the 
books  took  the  deposit  and  placed  it  to  Culver'^ 
credit,  paid  tbe  checks  drawn  by  him  and  en- 
tered tiiem  on  the  books  or  charged  them  to- 
bis  account,  were  dead.  Others  were  beyond 
the  jurisdiction  of  the  court,  and  others  bad  no^ 
personal  recollection  of  tbe  transaction,  except 
to  know  that  the  bookia  were  kept  in  due  bourse 
of  the  banking  business,  and  were  correct  and 
showed  a  correct  statement  of  the  account. 

Unless  the  evidence  admitted  was  competent 
the  appellee  is  deprived  of  making  proof  of  the 
facts. 

Price  V.  Earl  of  Torrington^  1  Smith,  Lead. 
Cas.  (0th  ed.)  566,  was  an  action  for  beer  sold 
and  delivered.  It  was  held  that  a  book  con- 
taining an  account  of  the  beer  delivered  by  the 
plaintiff's  drayman,  and  which  it  was  the  duty 
of  the  drayman  to  sign  daily,  was  competent  te 
prove  the  deliveir  on  proof  that  the  drayman 
was  dead  and  of  bis  handwriting. 

In  a  note  to  this  case  it  is  said:  "A  party's- 
books  of  account  and  original  entries  are  now 
in  most,  if  not  all,  of  the  United  States,  re- 
ceived as  evidence  of  a  sale  and  delivery  of 
goods  to,  or  of  work  done  for,  the  adverse  par- 
ty." On  the  ssme  subject  it  is  further  said: 
"The  reason  for  its  introduction  has  never  been 
placed  by  any  court  on  higher  ground  than 
that  of  necessity,  for,  in  view  of  the  number 
and  frequency  of  transactions  of  which  entries' 
are  daily  required  to  be  made,  the  difficulty 
and  inconvenience  of  making  formal  common* 
law  proof  of  each  item  would  be  veir  great* 
To  insist  upon  it,  therefore,  would  either  ren- 
der a  credit  system  impossible  or  leave  the  cred» 
itor  remediless." 

In  1  Qreenleaf  on  Evidence,  14th  ed.  $  115,  it 
is  said:  "It  is  upon  the  same  ground  that  cer- 
tain entries  made  by  third  persons  are  treated 
as  original  evidence.  Entries  by  third  persona 
are  divisible  into  two  classes:  first,  those  which 
are  made  in  tbe  discharge  of  official  duty  and 
in  the  course  of  professional  employment;  and. 
secondly,  mere  private  entries.  Of  these  latter 
we  shall  hereafter  speak.  In  regard  to  tbe  for- 
mer class,  the  entry,  to  be  admissible,  must  be 
one  which  it  was  the  person's  duty  to  make,  or 
which  belonged  to  tbe  transaction  as  a  part 
thereof,  or  which  was  its  usual  and  proper  con- 
comitant." 

In  1  Wharton,  on  Evidence,  8d  ed.  §  238,  it  ie 
said:  "An  accountant  or  other  business  acent 
may  be  reganied  as  a  member  of  a  well-adjusted 
business  machine,  noting  in  the  proper  time 
and  in  the  proper  way  what  it  is  his  duty  to 
note.  If  he  has  no  personal  motive  to  swerve 
him,  the  inference  is  that  what  he  does  in  this 
way  he  docs  accurately,  and  his  evidence,  if 
there  be  nothing  to  impeach  it,  rises  in  author- 
ity precisely  to  tbe  extent  to  which  he  is  to  be 
regarded  as  a  mechanical  and  self- forgetting 
register  of  tbe  events  which  accounts  are  o^ 
fered  to  prove.  Ilence  it  is  that  the  memoran* 
da  or  book  entries  of  an  officer,  agent  or  busi- 
ness man  when  in  the  course  of  bis  duties 
become  evidence  after  be  is  deceased,  or  after 
he  has  passed  out  of  tbe  range  of  process  or  be- 
come incomp(*tent  to  testify  of  the  truth  of  such 
entries, — subject,  however  to  be  excluded  if  it 
appear  that  in  making  the  entries  he  was  not 
registering,  but  manufacturing  current  facts.** 
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The  rule  as  stated  by  Greenleaf  and  Whar- 
ton is  well  supported  by  authorities.  Sickles  v. 
Mather,  20  Wend.  78. 

In  Faxon  ▼.  BoUis,  18  Mass.  427,  the  book 
of  a  blacksmith,  kept  in  ledger  form,  the  items 
beine  first  noted  down  on  a  slate  and  then  en- 
teieif  in  the  book,  was  held  to  be  competent 
evidence.  Reynolds  v.  Manning,  16  Md.  510; 
KeUea  v.  Fletcher,  48  N.  H.  282;  Ooolidge  v. 
Brigham,  6  Met.  68;  New  Baven  db  N.  Co.  t. 
Goodwin,  42  Conn.  280. 

In  Alter  ▼.  Berghaus,  8  Watts,  77,  it  is  held 
that  the  absence  of  a  witness  from  the  State, 
so  far  as  it  affects  the  admissibility  of  secon- 
dary eyidence,  has  the  same  effect  as  his  death. 
This  was  in  relation  to  the  admission  in  evi- 
dence of  original  entries  in  books  made  by  such 
absent  person. 

We  think  ihe  evidence  is  clearly  admissible, 
but  we  might  add  that,  as  regards  the  books 
kept  by  bookkeepers  and  officers  of  national 
banks,  by  J  5200,  U.  S.  Rev.  Stat,  it  is  made 
a  penal  offense  to  make  a  false  entry  in  any 
such  books;  so  that  these  entries  were  not  only 
made  as  original  entries  in  the  due  course  of 
business,  but  the  persons  making  them  were 
liable  to  criminal  prosecution,  and.  upon  con- 
viction, to  suffer  imprisonment,  if  they  made  a 
false  entry. 

A  bootLkeeper  for  the  bank  made  out  a  state- 
ment of  all  the  items  of  Culver's  account  ap- 
praring  In  the  books  of  the  bank,  and  appeared 
and  was  sworn  as  a  witness,  and  stated  that  he 
bad  prepared  such  statement  and  had  it  with 
him,  and  with  the  books  before  him  was  inter- 
rogated as  to  what  items  appeared  in  the  ac- 
count. The  Qourt  permitted  such  statement  so 
made  out  and  testified  to  by  the  witness  in  evi 
dence,  and  allowed  the  same  to  be  read  to  the 
Jury  over  the  objection  and  exceptions  of  the 
appellant,  and  this  ruling  of  the  court  is  com- 
plained of  as  error. 

This  was  a  long  statement  of  accounts,  and 
the  witness  who  made  out  the  statement  was 
subject  to  cross-examination.  The  appellant 
had  an  opportunity  to  test  its  correctness  and 
cross-examine  the  witness  who  made  out  the 
statement.  The  appellant  had  as  full  and 
complete  an  opportunity  to  discover  any  error 
in  the  statement  made  by  the  witness  as  if 
he  had  appeared  as  a  witness  and  testified 
from  the  books  without  making  any  written 
statements.  When  the  entries  in  books  are 
numerous  and  complicated,  it  is  competent 
to  permit  an  expert  bookkeeper,  who  has  ex- 
amined the  books,  to  give  a  summary  oral 
statement  of  their  contents  and  computations 
made.  Bee  The  Work  of  the  Advocate,  by 
Elliott,  p.  21 7,  and  authorities  there  cited.  See 
also  Von  Sachs  v.  Kretz,  72  N.  Y.  548;  MeOar- 
mick  V,  Pennsylvania  Cent,  B,  Co,  ^  N..  Y. 
315;  IJoteard  v.  McDonough,  77  N.  Y.  598. 

We  see  no  reason  why,  when  such  expert 
witness,  who  has  examined  the  books  and 
made  an  abstract  of  them,  testifies  as  a  witness, 
and  opportunity  is  given  for  cross-examina- 
tion in  regard  to  such  statement,  as  in  this 
case,  the  statement  may  not  be  admitted  in 
evidence  and  read  to  the  jury.  We  think 
the  abstract  of  the  books  was  properly  ad- 
mitted; but  the  original  entries  made  m  the 
books  were  also  in  evidence  in  this  case,  and 
no  complaint  is  made  that  the  statement  did 
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not  correspond  with  the  books;  and  whethar 
properly  admitted  or  not,  no  harm  could  have* 
resulted  to  the  appellant  by  reason  of  the  ad- 
mission of  such  statement,  and  therefore  no 
reason  exists  for  the  reversal  of  the  case.  Citi- 
eens  State  BanJc  v.  Adatns,  91  Ind.  288;  Hdy^- 
V.  Morgan,  87  Ind.  231, 235,  236. 

There  is  a  further  question  as  to  the  niling 
of  the  court  in  refusing  to  allow  the  appellant 
to  ask  one  Spencer  a  cross-examining  question. 
We  have  considered  this  and  there  was  no  error. 

There  is  no  error  in  the  record  for  which  tha- 
judgment  should  be  reversed. 

Judgment  ajflrmed,  with  costs. 


William  THOMPSON  et  al,,  AppU,, 

9, 

Jacob  M.  REASONER. 

(....Ind.....) 

An  action  aonndtng  in  tort  cannot  b^ 
maintained  to  recover  dama^res  for  injuries- 
resulting  to  lands  by  redson  of  the  oasting  of  sur* 
faoe  water  thereon  through  a  drain  which  wa^^ 
oonstruoted  in  good  faith  in  aooordance  with  a 
judgment  of  a  court  having  jurisdiction  of  the- 
parties  and  subject  matter,  although  such  judg^ 
ment  has  been  subsequently  reversed  on  appeal 
for  error,  no  stay  of  proceedings  pending  the  api^- 
peal  having  been  obtained. 

(March  18, 180a) 

APPEAL  hj  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Blackford  County  iii' 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  injuries  resulting  from  the  alleged 
wrongful  casting  of  surface  water  upon  plain- 
tiff's land.    Reversed, 

Tha  facts  are  fully  stated  in  the  opinion. 

Messrs,  C.  E.  Shipley,  B«  G.  Shinn  and- 
Elisha  Pierce,  for  appellants: 

If  the  court  has  Jurisdiction  in  a  cause  and 
makes  an  erroneous  ruling  and  decision,  so  it 
be  not  void,  the  decision  will  stand  and  bo- 
binding  upon  the  parties  until  set  aside  in  some- 
direct  proceeding  known  to  the  law. 

Timng  v.  Weus,  97  Ind.  410;  Oavin  y.  Oray- 
don,  41  Ind.  559;  Smith  y.  Cl%ff<yrd,  99  Ind. 
114. 

The  plaintiff,  by  completing  the  appeal  as  an 
appeal  in  term  time  or  by  appealing  in  vaca- 
tion, procuring  supersedeas  and  giving  appeal 
bond,  might  have  stayed  further  proceedings 
under  the  petition  for  drain,  and  thereby  pre- 
vented, not  onljr  the  Judgment  establishing  the- 
ditch,  but  also  its  construction. 

Chambers  v.  Kyle,  67  Ind.  206. 

The  petitioners  are  not  responsible  for  the^ 
error  oi  law  committed  by  the  court. 

MeMilUn  v.  SUijdes,  86  Iowa,  582;  DiU  v. 
Bowen,  54  Ind.  204;  Loekenour  v.  Sides,  57  Ind. 
860;  2  Addison,  Torts,  p.  752;  1  Hilliard,  Torts, 
p.  443;  Blalock  v.  RandaU,  76  III.  224;  OUndon. 
Iron  Co.  V.  Uhler,  75 Pa. 467;  Cannons.  Sipples, 
39  Conn.  505;  Shippeny,  Bawen,^  MoCrary,  C. 
C.  58;  Mill&r  v.  Porter,  71  Ind.  521;  Strieb  y. 
Cox,  111  Ind.  299. 

Messrs,  Cantwell  Ik  Cantwell  and  J*  A*. 
Bonham  for  appellee. 


4M 


ISDIiMA  SUPRKICB  COUBT. 


BOtchell*  OK,  J.,  delivered  the  opinion  of 
the  court: 

Reasooer  instituted  this  action  against 
Thompson  and  three  others,  and  charged  that 
the  defendants  had  wrongfully  and  unlawfully 
constructed  a  ditch  or  drain  in  such  a  manner 
as  to  drain  the  surface  water  off  their  lands, 
and  cause  it  to  be  cast  upon  and  overflow  the 
plaintiffs  lands,  to  bis  damage. 

It  appeared  upon  the  face  of  the  pleadings 
that  in  November,  1883,  the  defeudLAts,  hav- 
ing given  due  notice,  presented  their  petition  to 
the  Circuit  Court  of  Blackford  County,  askins^ 
for  the  location  and  construction  of  a  drain,  so 
as  to  reclaim  and  drain  certain  wet  lands 
of  which  ihey  were  the  owners.  Such  pro- 
ceedings were  thereupon  had,  in  pursuance  of 
the  Statute  providing  for  the  drainage  of  wet 
lands,  as  that  the  ditch  prayed  for  was  regu- 
larly established,  and  the  construction  of  the 
work  entered  upon,  and  in  due  time  com- 
pleted. 

At  the  proper  time  Reasoner  and  two  others, 
whose  lands  were  not  described  in  the  petition, 
nor  in  the  report  of  the  commissioners  of  drain- 
age, as  liable  to  be  either  benefited  or  dam- 
aged, appeared  and,  after  waiving  notice,  pre- 
sented a  remonstrance  against  the  report  of  the 
<x)mmissioners,  alleging,  among  other  things, 
as  grounds  therefor,  that  they  would  sustain 
damage  to  their  lands  respectively  by  the  con- 
atruction  of  the  drain  as  proposed,  and  that  the 
proposed  drainage  could  not  be  accomplished 
without  an  expense  exceeding  the  aggregate 
benefits.  Upon  motion,  the  court  rejected  the 
remonstrance  upon  the  ground  that  the  re- 
monstrants were  not  within  the  terms  of  the 
Statute  which  prescribed  the  class  of  persons 
entitled  to  remonstrate. 

The  remonstrants  thereupon  appealed  to  this 
court,  and  upon  the  hearing  it  was  held  that 
the  court  below  had  committed  error  in  reject- 
ing the  remonstrance.  The  judgment  was  re- 
versed accordingly.  Beammer  v.  Greek,  101 
Ind.  i82. 

No  stay  of  proceedings  having  been  had  or 
applied  for,  the  drainage  commissioner  to  whom 
the  construction  of  the  work  was  referred,  col- 
lected the  assessments  made,  completed  the 
drain  under  the  direction  and  to  the  approval 
of  the  court,  and  was  finally  discharged  pend- 
ing the  appeal  of  the  remonstrants  in  this  court 
After  the  judgment  was  reversed,  the  proceed- 
ing was  reinstated  in  the  court  below,  and  at 
the  next  term  the  court  ascertained  the  amount 
of  damage  which  each  of  the  several  remon- 
atranta  would  sustain,  and  found  that  the  ex- 
pense of  constructing  the  work  and  the  dam- 
ages exceeded  the  aggregate  benefits.  There- 
upon the  proceeding  was  dismissed,  leaving  the 
drain  as  it  had  theretofore  been  construct^  on 
the  lands  of  the  defendants,  in  full  and  com- 
plete operation. 

The  plaintiff  charges  that  the  drain  thus  con- 
atructed  discharges  the  surface  water  off  the 
defendant's  lanas  into  a  creek  which  flows 
through  the  plaintiffs'  land,  which  lies  some 
distance  below  the  point  of  discharge,  and 
causes  the  creek  to  overflow  its  banks  and  inun- 
date his  lands,  to  his  damage.  He  had  a  ver- 
dict and  judgment  in  the  court  below. 

The  question  now  is  whether  or  not  the  ap- 
pellants, upon  whose  petition  the  drainage  pro- 
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ceedines  were  instituted  and  carried  forward, 
are  liaole  in  a  civil  action  for  damages  for  the 
injuries  resulting  to  the  lands  of  the  plaintiff  on 
account  of  the  construction  of  the  ditch,  or 
whether  they  may  avail  themselves  of  the  judg- 
ment under  which  the  drain  was  constructed, 
as  a  defense  aeainst  any  claim  for  damages  to 
the  plaintiff's  land. 

The  general  principle  is  well  settled  that  a 
subsisting  judgment  of  a  court  which  had 
jurisdiction  of  the  persons  and  subject  matter 
IS  binding  at  least  upon  all  who  were  parties, 
and  constitutes  a  sufficient  justification  for  all 
acts  done  in  itsenforcemenv,  until  it  is  reversed 
or  set  aside  by  competent  authority.  Gray  v. 
BrignarcUfOo,  68  U.  S.  1  Wall.  627  (17  L.  ed. 
698);  Freeman,  Judgments,  §  482;  Wait, 
Fraud.  Conv.  2d  ed.  §§  448,  444. 

A  judgment  regular^  given,  lUthough'it  may 
be  erroneous,  is  nevertheless  the  act  of  the 
court,  and  anyone  who  proceeds  to  enforce  it 
may  avail  himself  of  its  protection  until  it  is  re- 
vei-sed.  Whatever  contrariety  there  may  be  io 
the  adjudged  cases  in  other  respects,  all  the  au- 
thorities agree  that  where  a  judgment  is  merely 
erroneous,  it  will  afford  complete  protection  to 
all  persons  who  proceed  to  enforce  it,  and  who 
act  in  reliance  upon  the  adjudication. 

dpon  the  reversal  of  an  erroneous  judgment, 
the  law  raises  an  obligation  against  one  who 
has  received  the  benefit  of  the  judgment,  to 
make  restitution  to  the  other  party  of  any 
money  or  property  that  may  have  been  re- 
ceived, or  for  its  value  or  equivalent  in  money 
in  case  the  plaintiff  asserts  title  to  the  thing  re- 
ceived, or  has  converted  it  to  his  own  use. 
OhiUd  States  Bank  v.  Bank  of  WaMngton,  81 
U.  S.  6  Pet.  8  (8  L.  ed.  299);  South  Fork  Canal 
Co.  V.  Qcrdon,  2  Abb.  (U.  S.)  479;  Beynoids  v. 
Hosmer,  45  Cal.  616. 

In  case  money  has  been  received,  it  may  be 
recovered  back  m  an  action  for  money  had  and 
received.  Metzner  v.  Bauer,  98  ind.  425; 
Martin  v.  Woodruff,  2  Ind.  237;  Ciark  v.  Pin^ 
ney,  6  Cow.  297. 

Thus,  it  is  said  in  MeJUton  v.  law,  18  HI. 
486:  "  If  the  plaintiff  has  derived  any  benefit 
from  the  judgment,  he  must  make  as  full  res- 
titution to  the  defendant  as  the  drcumstancet 
of  the  case  will  permit.  If  he  has  received 
payment  in  money  from  the  defendant,  the  lat- 
ter can  recover  it  back  in  an  action  of  indebitO' 
tu8  assumpsit.  If  he  has  obtained  money  by 
the  sale  of  the  property  of  the  defendant,  the 
latter  may  recover  it  as  so  much  money  had 
and  received  to  his  use.  If  he  has  purchased 
in  property  under  the  judgment  and  still  re- 
tains the  ownership,  the  defendant  may  re- 
cover the  special  property  in  the  appropriate 
action.  If  he  has  aliened  the  property,  he  if 
responsible  to  the  defendant  for  its  value." 

"  The  restitution,"  says  the  Supreme  Court 
of  Missouri.  **to  which  the  party  is  entitled 
upon  the  reversal  of  an  erroneous  judgment,  is 
of  everything  which  is  still  in  the  possession  of 
his  adversary.     Gott  v.  Pmotll,  41  Mo.  416. 

While  a  judgment  defendant  is  entitled  to 
compel  the  fullest  restitution  of  all  benefits 
which  the  plaintiff  received  on  account  of  the 
enforcement  of  an  erroneous  judgment,  it  is 
not  strictly  accurate  to  say  that  the  latter  is  li- 
able to  an  action  for  damages  for  enforcing  a 
judgment  pending  an  app^  where  there  dm 
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%een  no  stay  of  proceedings.  There  would  be 
jio  inducement  for  an  appellant,  in  any  case, 
to  secure  a  supersedeas  to  stay  proceedini^  if 
it  were  held  that  the  plaintiff  assumed  the  lia- 
bility of  all  damages  which  might  result  from 
the  enforcement  of  the  judf^ment;  nor  would 
anyone  venture  to  enforce  a  judgment  while 
the  right  of  appeal  existed  or  while  an  appeal 
was  pending.  Where  payment  of  a  subsisting 
judgment  is  enforced  by  taking  out  regular 
process,  the  plaintiff  is  acting  under  autliority 
^f  law,  and  cannot  be  held  responsible  for  dam- 
ages as  a  wrong-doer,  because  it  turns  out  in 
the  end  that  the  court  committed  an  error  in  ren- 
dering the  judgment.  The  plaintiff  takes  the 
•chance  of  losing  the  title  to  any  property  he 
may  have  purchased  at  an  execution  sale,  and 
•of  being  compelled  to  restore  to  the  last  farth- 
ing any  benefit  he  may  have  received  under  the 
judgment,  but  he  cannot  be  compelled  to  make 
good  all  the  damage  which  the  defendant,  who 
neglected  to  stay  proceedings  pending  the  ap- 
peal, may  have  sustained  by  the  eironeous  ac- 
tion of  the  court.  Qalpin  v.  Page,  85  U.  S.  18 
Wall.  860-874  (21  L.ed.  959-965);  Oay  v.  »miih, 
^  N.  H.  171;  Bryant  v.  Fairfield,  51  Me.  149; 
freeman.  Executions,  §§  846,  847;  Herman, 
Executions,  p.  608. 

Ab  has  been  said,  "Case  for  the  malicious 
motive  and  want  of  probable  cause  for  the  pro- 
ceeding is  the  only  sustainable  form  of  action 
to  recover  damages."  1  Chittv,  PI.  186;  Day  v. 
Bach,  46  N.  Y.  ttuper.  Ct.  [14*^  Jones  &  S.]  460. 

The  action,  in  the  absence  of  malice  or  want 
of  probable  cause,  against  a  plaintiff  who  has 
'enforced  payment  of  an  erroneous  judgment, 
is  not  founded  upon  any  supposed  wrong  that 
he  has  committed,  but  lies  to  compel  a  restitu- 
tion of  any  benefits  which  accrued  to  him,  on 
the  ground  that,  in  equity  and  good  conscience, 
be  ought,  after  the  reversal,  to  restore  to  the 
defendant  everything  of  value  which  he  re- 
<^*ved  on  account  of  the  erroneous  judgment. 

Thus,  in  Simpson  v.  Hf^mbeek,  8  Laos.  53, 
one  of  the  parties  recovered  a  judgment  against 
the  other  in  an  action  for  the  conversion  of  per- 
gonal property,  from  which  there  was  an  appeal 
without  stay  of  proceedings.  After  the  appeal 
the  party  who  had  judgment  in  his  favor  ob- 
tained an  execution  against  the  body  of  the 
other,  upon  which  the  latter  was  arrested  and 
imprisoned.  Afterwards  the  jud^ent  was  re- 
versed, and  it  was  held  that  an  action  to  recover 
•damages  for  false  imprisonment  was  not  main- 
tainable. This,  upon  the  principle  that  it  would 
be  unjust  to  hold  that  a  judgment  duly  ren- 
•dered  by  a  court  of  competent  jurisdiction  of 
both  the  parlies  and  the  subject  matter  should 
fail  to  protect  a  partv  acting  under  it,  before 
reversal,  on  account  of  error  committed  by  the 
•court.  Miller  v.  Adams,  7  Lans.  131,  52  N .  Y. 
409;  Palmer  Y.  Foley,  71 N.  Y.  106;  DuserUmry 
V.  Keiley,  85  N.  Y.  888;  Hayden  ▼.  SJied,  11 
Mass.  500. 

"The  party  causing  process  to  be  issued  is 
not  responsible  for  anything  that  may  be  done 
under  it  when  the  process  is  afterwards  set 
aside,  not  for  irregularity,  but  for  error.  There 
is  a  manifest  distinction  between  setting  aside 
process  for  irregularity  and  reversing  a  pro- 
-ceeding  for  error,  on  appeal.  In  the  one  case 
a  man  acts  irregularly  and  independently,  with- 
out the  sanction  of  any  court.    He  therefore 
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takes  the  consequences  ot  his  own  unauthorized 
act.  But  when  he  relies  on  the  judgment  of  a 
competent  court,  however  erroneous  that  may 
be,  the  party  acting  upon  the  faith  of  it  ought 
to  be  protected."  WiUtams  v.  Smith,  14  C.  B. 
N.  8. 596;  Prentice  v.  Harrison,  4  Ad.  &  El.  N. 
S.  852;  Marks  v.  Toumsend,  97  N.  Y.  590. 

In  Day  v.  Bach,  87  N.  Y.  56,  an  attachment 
had  been  granted  against  the  property  of  the 
defendants.  Afterwards  the  defendants  moved 
to  vacate  the  writ  of  attachment.  This  mo- 
tion was  denied  below,  but  upon  appeal  the 
1'udgment  denying  the  motion  was  reversed, 
'ending  the  appeal  most  of  the  attached  prop- 
erty was  sold  by  the  order  of  the  court  as  per- 
ishable property,  and  it  was  held  that,  the 
process  having  issued  regularly  in  a  case  where 
the  court  had  jurisdiction,  the  plaintiff  was  en- 
titled to  justify  what  was  done  under  it,  al- 
though it  was  afterwards  set  aside  for  error  in 
the  judgment.  In  that  case  the  court  said: 
"It  does  not  appear  that  the  defendants  pur- 
chased any  of  the  property  on  the  sale,  or  had 
or  retained  any  part  of  it  The  sale  by  the 
sheriff  having  been  made  under  the  order  of 
the  court,  the  money  derived  therefrom  stood 
as  a  substitute  for  the  property.  This  the 
plaintiff  has  received,  and  the  defendants, 
having  had  neither  the  property  nor  its  value, 
are  not  responsible  to  the  plaintiff." 

After  an  exhaustive  examination  of  the  au- 
thorities, the  learned  judge  who  delivered  the 
opinion  in  Day  v.  Bach,  supra,  deduced  from 
them  the  following  propositions:  (1)  That  a 
void  writ  or  process  furnishes  no  protection  to 
a  party,  and  he  is  liable  to  an  action  for  what 
has  been  done  under  it,  and  it  is  not  necessary 
that  it  should  be  set  aside  before  bringing  the 
action.  (2)  If  the  writ  is  irregular  only,  and 
not  absolutely  void,  no  action  lies  until  it  has 
been  set  aside,  but  when  set  aside  it  ceases  to 
be  a  protection  for  acts  done  under  it  while  in 
force.  (8)  If  the  process  was  rep:ularly  issued 
in  a  case  where  the  court  had  jurisdiction,  the 
party  may  justify  what  has  been  done  under  it 
after  it  has  been  set  aside  for  error,  and  an  ac- 
tion for  false  imprisonment,  in  case  of  arrest, 
or  of  trespass  for  property  taken  under  it  will 
not  lie. 

Upon  principle  and  upon  the  irrefutable  rea- 
soninsr  oi  all  the  authorities,  the  conclusion  fol- 
lows that  the  appellants  in  the  present  case  are 
not  liable  in  an  action  sounding  in  tort  for  dam- 
age resulting  to  the  plaintiff's  property  from  the 
construction  of  the  drain.  The  appellants  in- 
voked the  jurisdiction  of  the  court  for  the  pur- 
pose of  securing  the  construction  of  a  work  in 
which  public  as  well  as  private  interests  were 
concerned.  The  work  was  constructed  and 
completed  by  an  officer  of  the  court,  in  pursu- 
ance of  a  judj^ment  regularly  given.  The  pow- 
er and  jurisdiction  of  the  court  were  regularly 
invoked,  and  although  it  may  now  be  conceded 
that  they  were  erroneously  exercised,  the  judg- 
ment and  proceedings  were  efficacious  for  the 
protection  of  those  who  invoked  ihe  jurisdic- 
tion of  the  court,  and  acted  under  the  solemn 
sanction  of  its  authority. 

It  may  be  well  to  remark  that  the  principles 
enunciated  by  Mr,  Justice  Field  in  South  Fork 
Canal  Co.  v.  Gordon,  supra,  which  seem  to 
have,  to  some  extent  at  least,  controverted  the 
decision  in  Smith  v.  Zent,  88  Ind.  86,  were  sub- 

82 


486 


Indiana  Suprbms  Coubt. 


lequentlj  modified  by  the  same  eminent  judge 
in  QdLpin  ▼.  Page,  85  U.  S.  18  Wall.  860  [21  L. 
ed.  959].    Freeman,  Executions,  g  847. 

It  should  be  noted  that  this  action  does  not 
proceed  upon  the  ground  or  assumption  that 
the  appellants,  either  jointly  or  severally,  have, 
by  means  of  the  erroneous  judgment  under 
"Which  the  drain  was  constructed,  received  bene- 
fits in  excess  of  the  amount  paid  by  them,  equal 
to  the  amount  of  damage  sustained  by  the  plain- 
tiff; nor  does  it  appear  that  the  damage  which 
resulted  to  the  plaintiff  below  inured  to  the  spe- 
cial benefit  of  the  appellants'  property.  The 
statute  provides  that  a  party  affected  may  re- 
monstrate, and  assign  as  one  of  the  causes  that 
the  work  cannot  be  accomplished  without  an 
expense  exceeding  the  aggregate  benefits;  and 
it  also  provides  ttiat  if  the  ground  of  remon- 
strance is  established  the  proceeding  shall  be 
dismissed.  The  plaintiff  availed  himself  of  his 
right  and  procured  the  proceedings  to  be  dis- 
missed after  the  drain  had  been  constructed. 
He  might  have  waived  the  above  ground  of 
remonstrance  and  had  his  damages  assessed, 
but  he  elected  to  take  the  other  course.  Wheth- 
er he  may  yet  have  his  damages  assessed  upon 
the  lands  benefited,  or  whether,  in  an  equitable 
action,  he  might  have  the  benefits  received  b^ 
each  of  the  appellants,  or  which  fnure  to  their 
lands  respectively,  apportioned,  are  questions 
we  do  not  decide  now.  It  is  enough  to  decide 
that  his  action  to  recover  damages  cannot  be 
maintained. 

The  judgment  i$  thertfare  reversed,  mth  costs. 


RAPP,  Appt., 

V. 

REEHLING  et  al. 

(....Ind.....) 

1*  A  will  is  not  invalid  because  made  on 
Sunday  without  any  unusual  clrcmnstances  or 
special  necessity  for  its  ezecution  upon  that  day. 
The  draftiDiir  and  execution  of  the  will  does  not 
constitute  ^'common  labor"  or  work  in  one*8 
'^usual  avocation"  within  the  meaning  of  Rev. 
Stat.  1881,  6  2000. 

8.  A  complaint  in  an  action  to  contest  a 
will*  aileginir  that  testator^s  intention  was  dif- 
ferent from  that  expressed  by  the  will,  is  demur- 
rable. 

(February  20,  1890.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Allen  County  in  favor 
of  defendants  in  an  action  brought  to  contest 
a  will.    Affirmed. 
The  facts  are  fully  stated  in  the  opinion. 
Mr,  S.  R.  Alden  for  appellant. 
Mesere.  Colerick  ft  Oppenheim  for  ap- 
pellees. 


01ds»  J,,  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  appellant  a^instthe 
appellees,  to  contest  the  will  of  Christian  Gott- 
lieb Rapp,  deceased.  The  errors  assigned  are 
the  rulings  of  the  court  in  sustaining  demurrers- 
to  the  second  and  third  paragraphs  of  appel- 
lant's complaint  The  first  paragraph  of  com- 
plaint having  been  withdrawn,  there  was  a 
judgment  on  the  demurrer  for  the  appellees. 

The  second  paragraph  alleges  that  the  will 
was  executed  on  Sunday,  and  alleges  facts 
showing  that  the  will  might  have  been  execut- 
ed upon  some  other  day  of  the  week,  and  that 
there  was  no  necessity  for  the  execution  of  the 
will  upon  Sunday;  that  the  testator  was,  and 
had  been  for  a  period  of  time  prior  and  subse- 
quent to  the  execution  of  said  will,  in  a  con- 
dition, both  physicially  and  mentally,  to  have 
executed  a  will,  and  that,  as  a  matter  of  con- 
venience, he  arranged  with  his  attorney,  who- 
drafted  the  will,  and  a  friend,  to  come  to  his- 
(the  testator's)  house  on  Sunday,  and  draft  the 
will,  and  the  will  was  drafted  and  written  by 
the  attorney,  and  executed  by  the  testator, 
on  Sunday.  This  paragraph  presents  Uie 
question  as  to  the  validity  of  a  will  executed 
on  Sunday  without  any  unusual  circumstances 
or  special  necessity  having  existed  for  its  ex- 
ecution upon  that  particular  day.  It  is  con- 
tended by  counsel  for  appellant  that  a  wilfr 
executed  upon  Sunday  is  void  unless  it  be 
shown  that  some  unusual  circumstances  existed 
making  a  necessity  for  its  execution  upon  that 
day;  that  the  drafting  and  execution  of  a  will 
come  within  the  definition  of  ''common  labor, '^ 
and  are  prohibited  by  §  2000,  Rev.  Stat  1881, 
which  provides  that  "whoever,  being  over 
fourteen  years  of  age,  is  found  on  the  first  day* 
of  the  week,  commonly  called  Sunday,  riotiof?, 
hunting,  fishing,  quarreling,  at  common  labor 
or  engaged  in  his  usual  avocation  (works  of 
charity  and  necessity  only  excepted),  shall  be 
fined  in  anv  sum  not  more  than  ten  nor  less 
than  one  dollar;  but  nothing  herein  contained 
shall  be  construed  to  affect  such  as  conscien- 
tiously observe  the  seventh  day  of  the  week  as 
the  Sabbath,  travelers,  families  removing,  keep- 
ers of  toll-bridges  and  toll-gates  and  fenymen, 
acting  as  such." 

It  IS  contended  that  a  broad  constructioi^ 
should  be  given  to  the  words  ''common  labor^' 
and  "usual  avocation,"  so  as  to  include  the 
drafting  and  execution  of  a  will,  and  that  such 
has  been  the  construction  placed  upon  the 
Statute  by  this  court,  by  holding  that  contracts 
and  bonds,  and  even  church  subscriptions, 
come  within  the  term  "common  labor,"  and 
their  execution  is  prohibited  on  Sunday,  and 
are  therefore  invalid  unless  afterwards  ratified. 

We  are  unable  to  agree  with  the  theory  of 
counsel.  There  is  a  wide  distinction  betwecD 
the  execution  of  contracts,  notes  and  bonds  on 
Sunday,  and  the  execution  of  a  will.    The  for- 


NoTB.— Contract  made  on  Sunday. 

Contracts  made  upon  Sunday,  when  not  made 
in  the  course  of  a  business  prohibited  upon  tiiat 
day  by  statute,  are  valid.  Beham  v.  Ohio,  75 
Tex.  97. 

The  mere  signing  of  a  contract  on  Sunday,  which 
Is  not  delivered  on  that  day,  does  not  avoid  the 
contract  under  a  statute  forbiddlnflr  the  doing  any 
business  on  that  day.  Gibbs  &  Sterrett  Mfg.  Co.  v. 
Brucker,  lU  U.  8.  607  (88  L.  ed.  03i;. 
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Where  defendant,  without  the  concurrence  or 
knowledge  of  the  plaintiff,  signed  on  Sunday  a. 
paper  writing  which  bore  date  on  a  week  day,  and 
which,  to  become  a  contract  between  the  parties* 
required  the  assent  and  signature  of  the  plaintiff,, 
which  was  given  on  a  week  day,  this  does  nut  avoid 
tbe  contract.  L  id.  See  nou  to  Anderson  v.  Bell- 
inger (Ala.)  4  L.  R.  A.  68a 


See  also  46  L.  R.  A.  858. 


1890. 


Rapf  t.  Reehling. 


499 


mer  are  iostrimients  executed  in  the  common, 
.  evriy-day  affairs  of  life,  in  the  usual  course  of 
busiueas.  They  create  a  liability  from  one 
person  to  another.  They  are  the  foundation  of, 
or  a  necessity  for  their  execution  arises  out  of, 
business  transactions.  It  is  not  so  in  regard  to 
a  will.  Its  execution  is  the  voluntary  act  of 
the  testator.  It  may  be  revoked  or  changed,  in 
a  proper  manner,  at  his  decretion.  It  provides 
for  the  disposition  of  the  testator's  estate  after 
his  death.  It  might  be  said  to  have  some  ele- 
ments of  sacredness  about  it.  It  is  executed 
in  anticipation  of  the  death  of  the  testator,  and 
is  to  take  effect  at  his  death,  and  be  operative 
thereafter.  One  of  its  prime  objects  is  to  enable 
the  testator  to  provide  in  a  proper  manner  for 
those  who  are  Uie  objects  of  his  bounty,  giving 
to  those  who  need  and  who  ought  to  receive, 
his  bounty,  but  who  would  not,  were  it  not  for 
the  right  of  testamentary  disposition  of  prop- 
erty. By  the  execution  of  a  will  the  testator  is 
also  enabled  to  aid  in  continuing  and  building 
up  institutions  of  charity  and  learning,  which 
would  not  be  done  by  other  methods,  requir- 
ing a  surrender  of  the  fuU  control  of  one's 
property  during  life;  and  these  objects,  ac- 
compli^ed  by  means  of  testamentary  disposi- 
tion of  property,  are  entitled  to  be  treated  with 
some  decree  of  sacred ne»s  and  respect.  But,  if 
the  drafting  and  execution  of  a  will  could  be 
said  to  fall  within  the  term  ''common  labor," 
yet  there  would  at  all  times  exist  a  necessity 
for  the  immediate  execution  of  a  will.  The 
law  recognizes  the  ri^rht  of  persons  to  make  a 
testamentary  disposition  of  their  property  by 
will,  and  to  make  such  disposition  while  in 
life,  and  possessed  of  sufficient  mental 
capacity  to  make  a  will;  and  the  onlj  certainty 
of  being  able  to  make  such  disposition  of  one's 
property  is  to  do  so  instantly,  when  one  is  pos- 
sessed of  his  faculties.  Death  is  certain,  and 
life  is  uncertain.  One  has  no  lease  of  life  or  his 
mental  faculties.  Either  may  be  extinguished 
instantly,  and  the  only  security  one  has  of  being 
able  to  execute  a  will,  and  dispose  of  his  prop- 
erty in  that  manner  as  he  may  desire,  is  to  do  so 
when  in  the  possession  of  his  faculties;  and  the 
uucertainity  of  life  creates  a  constant  necessity, 
and  presents  to  one's  mind  the  uncertainty  of 
being  able  to  provide  for  those  who  are  near  to 
him.  and  are  the  objects  of  his  bounty,  or 
making  provision  for,  and  aiding  In,  the  per- 
petuation of  those  institutions  in  which  he  is 
interested,  and  which  are  sacred  to  him,  and 
beneficial  to  the  public  interests,  if  the  making 
of  the  will  be  delayed.  The  drafting  and  ex- 
ecution of  a  will  is  akin  to  the  execution  of  a 
marriage  contract,  and  solemnizing  the  mar- 
riage. It  may  as  well  be  said  that  the  minister, 
while  engaged  in  solemnizing  a  marriage,  is  en- 
gaged in  common  labor,  or  at  his  usual  avoca- 
tion, as  that  the  lawyer  who  drafts  a  will  is  so 
engaged,  as  the  minister,  evidently,  is  engaged 
in  solemnizing  of  marriages  more  frequently 
than  the  lawyer  is  engaged  in  the  writing  of 
wills. 

The  Statute  makes  it  a  penal  offense  to  be 
found  engaged  in  common  labor,  or  engaged  in 
one's  usual  avocation.    It  certainly  wouHl  not 
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be  contended  that  a  minister  of  the  gospel, 
engaged  in  solemnizing  a  marriage  on  Sunday, 
or  a  lawyer  engaged  in  writing  a  will  to  be 
executed  on  Sunday,  would  be  subject  to  indict- 
ment and  prosecution  for  a  violation  of  the 
Statute;  and  yet,  if  either  come  within  the  pro- 
hibition of  the  Statute,  they  would  be  liable  to 
a  criminal  prosecution,  and  the  one  is  evidently 
as  much  a  violation  of  the  Statute  as  the  other. 
The  one  act  is  the  solemnizing  of  a  contract 
whereby  two  persons  are  join^  together,  and 
become  members  of  one  family,  by  the  bond  of 
holy  wedlock,  whereby  they  both  become 
members  of  one  household, — a  contract  and 
union  in  which  society  are  interested.  The 
other  is  engaged  in  the  execution  of  a  will  pro- 
viding for  the  members  of  his  household.  The 
law,  it  is  true,  provides  for  a  distribution  of 
property;  but  ofttimes  the  relationship  or  the 
circumstances  are  such  as  that  the  law  does  not 
make  a  proper  or  equitable  provision;  and  in 
such  cases  the  purpose  of  a  will  is  a  sacred  one, 
making  proper  provision  for  the  members  of 
the  testator's  household,  or  the  persons  who  are 
the  objects  of  his  bounty,  and  dependent  upon 
him  for  support,  and  not  so  related  us  that*  the 
law  would  cast  his  estate  upon  them.  Possibly 
unjust  wills  may  be  made,  but  that  does  not 
affect  the  right  to  make  a  will. 

It  seems  clear  to  us  that  the  drafting  and 
execution  of  a  will  do  not  come  either  within 
the  letter  or  spirit  of  the  Statute  hereinbefore 
referred  to.  It  is  not  an  act  commonly  done, 
but  rather  an  uncommon  act,  to  execute  a  will. 
It  is  rare  that  a  person  who  dies  possessed  of 
property  disposes  of  it  by  will,  and  those  who 
do  seldom  make  but  one  during  a  lifetime. 
Occasionally  one  revokes  a  will,  and  makes  a 
new  one,  or  adds  a  codicil,  but  testamentary 
disposition  of  property  is  an  exception  to  the 
usual  mode  in  whlsb  the  title  to  property 
passes  from  one  to  another,  and  certainty  no 
desecration  of  the  Sabbath  existed  on  account 
of  the  day  bein^  occupied  for  that  purpose. 
No  evil  tendencies  were  growing  out  of  such 
work  on  the  Sabbath  day  which  required  leg- 
islation to  correct;  but  we  are  not  required  to 
pass  upon  the  question  without  authority,  as 
the  courts  of  other  States  have  passed  upon  the 
same  question,  and  held  that  a  will  executed 
on  Sunday  is  valid.  Bennett  v.  Brook8, 9  Allen, 
118;  Beitenman'9  App,  55  Pa.  183;  George  v. 
Qe(yrge,  47  N.  H.  27. 

The  third  paragraph  of  the  complaint,  as  we 
construe  it,  lUleges  a  mistake  in  the  will;  that, 
by  a  mistake  of  the  scrivener  or  translator  of 
the  will  it  was  not  written  as  the  testator  in- 
tended; that  he  did  not  intend  or  wish  or  will 
to  give  the  one  half  of  his  estate  to  the  persons 
named,  to  whom  it  was  devised  and  bequeathed 
in  the  will,  but  intended  to  give  it  to  other  per* 
sons.  These  averments  seek  to  contradict  the 
terms  of  the  will,  or  to  show  that  the  teittator's 
intention  was  different  from  that  expresded  by 
the  will.  This  cannot  be  done.  Bunnell  v. 
Bunnell,  73  Ind.  163;  AfcAlister  v.  ButterJUH 
31  Ind.  25;  Orimei  v.  Harmon,  35  Ind   i9a 

There  is  no  error  in  the  record. 

Judgment  t^fflrmed,  wiih  cotU^ 
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Dec, 


MICHIGAN  SUPREME  COURT. 


Alice  M.  HUNN,  Admx.,  etc,  of  George 
UuoD,  Deceased, 

V. 

MICHIGAN  CENTRAL  R.  CO.,  AppL 

(....Mioh > 

1  •  It  is  the  dnty  of  the  marster  to  raper- 
▼ive*  direct  and  control  the  operation  and  man- 
agement of  his  buBlness  so  that  no  injury  shall 
ensue  to  his  employes  througrh  his  own  careless- 
ness or  negligence  In  carrjing  it  on,  or  else  to 
furnish  some  person  who  will  do  so,  for  whom  he 
must  stand  sponsor. 

8.   A  person  vested  ^rlth  Aill  control  in  a 

particular  branch  of  business,  subject  to  no  su- 
pervision except  the  master's,  over  the  action  of 
employes  whose  duty  it  is  to  obey  him,  stands  in 
the  place  of  the  master  and  is  not  a  fellow  serv- 
ant with  them. 

3.  A  train  dispatcher  having  full  control  in 
the  telegraph  management  of  trains  is  not  a  fel- 
low servant  with  trainmen. 

4.  The  contributory  neg^lig^enee  of  a  fel- 
lo^r  servant  will  not  prevent  the  recovery  for 
injury  to  a  servant  which  was  due  in  part  to  the 
negligence  of  the  master. 

5.  What  was  usnally  and  habitually 
done  in  the  running  of  trains  may  be  proved  to 

'rebut  a  claim  that  an  employ^  was  negligent  in 
running  a  train  in  violation  of  rules. 

6*   Mortuary  tables  contained  tn  How.  Stat., 


f  4S45,  are  admissible  in  evidence  as  tending  to 
show  a  person's  expectancy  of  life  at  a  certain 
age. 

7*  If  no  improper  testimony  affeetinff 
the  subject  of  damages  has  been  admitted, 
and  the  court  has  given  to  the  Jury  proper  in- 
structions, the  amount  of  damages  awarded  Is 
beyond  the  reach  of  a  writ  of  error. 

8*  Evldeneeasto  the  extent  of  the  prop* 
erty  of  the  family,  and  of  an  incumbrance 
thereon,  is  Inadmissible  in  an  action  to  reoovor 
damages  for  tihe  death  of  plalntilTs  husband* 

(December  28, 1889.) 

ERROR  to  the  Circuit  Court  for  Jackson 
County  to  review  a  Judgment  in  favor  of 
plaintiil  in  an  action  to  recover  damages  for 
personal  injuries  resulting  in  death  and  alleged 
to  have  been  caused  by  defendant's  negligence. 
Beoersed, 

The  facts  fully  appear  in  the  opinion. 

Mr,  Ashley  Pond*  with  Mesari.  Gibson 
Ik  Parkinson  and  H«  M.  Campbell*  for 
defendant,  appellant: 

When  the  company  uses  due  diligence  in 
the  selection  of  competent,  skillful  and  trusty 
servants  it  is  not  answerable  in  damages  to  one 
of  them  for  any  injury  received  by  him  in  con- 
sequence of  the  carelessness  of  another,  while 
both  are  engaged  in  the  same  service  of  the 
common  master. 


NOTS.— J^Zloto  seroante,  who  are, 

A  f«^llow  servant  is  one  who  serves  and  is  con- 
trolled by  the  same  master;  and  common  employ- 
ment is  service  of  such  kind  that,  in  the  exercise  of 
ordinary  sagacity,  ail  who  engage  in  it  may  be  able 
to  foresee,  when  accepting  it,  that  through  the 
negligence  of  fellow  servants  they  may  be  exposed 
to  injury.  HcAndrews  v.  Bums,  80  N.  J.  L.  117 ; 
Bwan  V.  Lippincott,  47  N.  J.  L.  19S. 

In  order  to  constitute  persons  fellow  servants,  it 
is  necessary  that  theyshaU  bc^  at  the  time,  directly 
oo-operating  with  each  other  In  the  business  In 
hand,  or  that  tiieir  usual  duties  shall  bring  them 
into  habitual  consociation,  so  'that  they  may  exer- 
cise an  influence  upon  each  other  promotive  of 
proper  caution.  Chicago  ft  A.  R.  Ck>.  v.  Kelly,  127 
ni.687. 

The  following  have  been  held  to  be  fellow  serv- 
ants: 

A  brakeman  working  a  switch  for  his  train  on 
one  track  in  a  railroad  yard  and  the  engine-man  of 
another  train  of  the  same  corporation  upon  an  ad- 
jacent track.  Randall  v.  Baltimore  &  O.  R.  Go.  100 
U.  S.  478  (27  L.  ed.  1003) ;  Woicott  v.  Studebaker,  84 
Fed.  Rep.  11. 

A  conductor  and  a  brakeman.  Pease  v.  Chicago 
A  N.  W.  R.  Co.  91  Wis.  163;  Wolcott  v.  Studebaker, 
34  Fed.  Rep.  18. 

Section  or  trackmen  and  the  engineer  or  brake- 
man  of  a  train.  Connelly  v.  Minneapolis  B.  R.  Co. 
88  Minn.  80:  Wolcott  ▼.  Studebaker,  supra. 

The  foreman  of  a  gang  of  section  or  trackmen 
engaged  in  the  discbarge  of  his  ordinary  duties  in 
the  course  of  his  employment  is  a  fellow  servant 
with  them.  Olson  v.  St.  Paul,  M.  &  M.  R.  Co.  88 
Minn.  117;  Wolcott  v.  Studebaker,  mprcL 

The  foreman  of  a  mine  and  a  miner  employed  to 
work  under  his  direction.  Stephens  v.  Doe,  78  Cal. 
98. 

So  a  mining  boas  and  other  employ^  are  fellow 

7  L.  R  A 


servants.  Reese  v.  Biddle,  2  Cent.  Rep.  TOO,  112  Pa. 
72. 

An  inspector  of  cars  and  a  brakeman  (Smith  t. 
Potter,  46  Mich.  2S8),  and  a  station  agent  and  a 
brakeman.  Dealey  v.  Philadelphia  ft  B.  R.  Co.  (Pa.) 
8  Cent.  Rep.  112. 

A  fireman  on  a  passenger  train,  and  an  engineer 
in  charge  of  an  engine  not  connected  with  such 
train,  but  belonging  to  the  same  railroad  company, 
are  fellow  servants.  Howard  v.  Denver  &  IL  G.  R. 
Co.  26  Ped.  Rep.  837 ;  Wolcott  v.  Studebaker,  84  Fed. 
Rep.  12. 

So  a  track  repairer  and  an  engineer  are  fellow 
servants.  Van  Wickle  v.  Manhattan  R.  Co.  82  Fed. 
Rep.  278. 

But  a  track-  walker  over  a  section  of  a  railroad  la 
not  a  fellow  servant  with  those  in  charge  of  a  train 
by  which  he  is  struck  and  killed.  Sullivan  v.  lOs- 
souri  Pac.  R.  Co.  07  Mo.  113. 

An  engrineer  in  charge  of  the  train  of  a  railroad 
company  is  the  superior— not  the  fellow  servant — 
of  a  brakeman  on  the  same  train  acting  under  his 
orders.  Bast  Tennessee  ft  W.  N.  C  R.  Co.  v.  Collins, 
85  Tenn.  2S7;  Louisville  ft  N.  R.  Co.  v.  Moore,  88 
Ky.  07S. 

So  the  conductor  and  engineer  of  a  **  wild  train  ** 
are  not  fellow  servants  of  a  laborer  on  a  gravel 
train,  who  is  injured  by  a  collision  due  to  their  neg- 
ligence. Northern  Pac  R.  Co.  v.  O^Brlen  ( W.  T.)  Si 
Pac.  Rep.  82. 

Trackmen  are  not  fallow  servants  with  tminmea 
on  the  same  road.  Howard  v.  Delaware  ft  H.  Oanal 
Co.  (Yt.)  6  L.  R.  A.  75.  40  Fed.  Rep.  106. 

A  train  despatcher  is  not,  by  mere  virtue  of  his 
employment,  the  representative  of  the  railroad 
company,  but  is  a  fellow  servant  with  the  other 
employ^.  Hankins  v.  New  York,  L.  B.  ft  W.  B.  Go. 
66  Hun,  61, 28  N.  T.  S.  R.  60. 

Where  it  was  the  duty  of  a  yardmaster  to  see  to 
the  making  up  of  trains,  if  he  directed  a  boy  en- 
gaged as  a  oall-boy  to  perform  the  duties  of  a 


See  also  10  L.  U.  A.  97:   11  L.  11.   A.  773:   10  L.  R.  A.  383.  519:  17  L.  R.  A. 
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Gardner  ▼.  MieK  CeiiU  R.  Co.  58  Miob.  590; 
Ouincff  Mining  Go,y,  Kitti,  42  Micb.  40;  J/tVA. 
Gent.  R.  Co.  ▼.  Dolan,  82  Micb.  510;  Mich.  Cent. 
R.  Co,  V.  Leahy,  10  Micb.  199;  Davie  ▼.  Detroit 
A  M.  R,  Co.  20  Micb.  114;  Holden  v,  Fitehbvrg 
R  Co.  129  Mass.  288;  Smith  v.  Potter,  4Q  Mich. 
258:  Lehigh  Valley  Coal  Co.  v.  Jonee,  86  Pa.  433; 
New  York,  Z.  E,  dk  W,  R.  Co.  v.  BeU,  8  Cent. 
Rep.  570,  112  Pa.  400;  Conley  v.  Portland,  1 
New  Eng.  Rep.  T97,  78  Me.  217;  Wood,  Mast, 
and  Serv.  §  425. 

All  wbo  are  directly  en^ged  in  accompHsb- 
ing  tbe  ultimate  purpose  Id  view,  tbat  is  tbe 
runniDg  of  tbe  road,  must  be  regarded  as  en- 
gaged in  tbe  same  general  business,  and  are 
felTow  laborers. 

Hard  ▼.  Vermont  dk  C.  R.  Co.  82  Vt,  473; 
Wileon  t.  Madison  etc.  R.  Co.  18  lod.  226; 
Toner  v.  Chicago,  M.  eft  8t.  P.  R.  Co.  69  Wis. 
188;  Oaffnev  ▼.  New  York  d  N.  B.  R.  Co.  4 
New  Eng.  Rep.  38,  16  R  I.  456;  Conway  v. 
Belfaet  A  N.  C.  R.  Co.  9  Ir.  Rep.  (C.  L J  498; 
Dana  v.  New  York  Cent.  <ft  H.  R.  R.  Go.  23 
Hun,  473;  Morgan  y.  Vale  of  Neath  R.  Co.  L.  R. 
1  Q.  B.  149;  Roee  ▼.  Boston  db  A.  R.  Co.  58  N. 
Y.  217;  Blessing  ▼.  St.  Louis,  K.  C.  dk  N.  R. 
Co.  77  Mo.  410,  15  Am.  &  Eng.  R.  R.  Cas.  800; 
Campbell  t.  Pennsylvania  R.  Co.  (Pa.)  2  Cent. 
Rep.  46. 

Trainmen  and  train  dispatchers,  thougb 
many  miles  apart  and  with  distinct  duties,  are 
nevertheless  co-servauts  in  the  accomplishment 
of  the  same  general  object 

Robertion  t.  Terre  Haute  db  L  R.  Co.  78  Ind. 


77;  Chicago,  St.  L.  dh  N.  0.  R.  Co.  v.  Doyle,  60 
Miss.  977,  8  Am.  &  Eng^  R.  R.  Cas.  171. 

Mr.  ThomaB  A.  Wilson,  with  Mentrs. 
Bark  worth  ft  Cobb,  for  plaintiff,  appellee: 

Tbe  rule  of  responsibility  for  the  negligence 
of  co-era  ploy  6s  does  not  go  to  tbe  extent  of  ex- 
onerating tbe  employer  from  liability  when  its 
negligence  and  tbat  of  its  employes  combined 
to  produce  tbe  injury. 

Grand  Trunk  R.  Co,  t.  Cummings,  106  U.  8. 
700  (27  L.  ed.  266);  Keegan  t.  Western  R.  Co.  8 
N.  Y.  175,  59  Am.  Dec.  476;  Chicago  db  N.  W. 
R.  Co.  V.  StDctt,  45  111.  197;  Smith  v.  New  York 
Cent.  R.  Co.  24  N.  Y.  244;  Paulmier  v.  Erie 
R.  Co.  34  N.  J.  L.  261;  2  Thomp.  Neg.  9ai.    , 

Tbe  train  dispatcher  is  a  vice-principal. 

Slater  v.  JeweU,  85  N.  Y.  61;  Lewis  v.  Seifert, 
9  Cent.  Rep.  751,  116  Pa.  628;  Darrigan  v. 
New  York  db  N.  E.  R.  Co.  52  Conn.  286; 
PhiUips  V.  Chicago,  M.  db  St.  P.  R.  Co.  64  Wis. 
475;  SioijUB  City  db  P.  R.  Co.  v.  Smith,  22  Neb. 
775;  Pittsburgh,  C.  db  St.  L.  R.  Co.  v.  Hender- 
son, 37  Ohio  St.  549;  Crew  v.  St.  Louis,  K.  db 
N.  W.  R.  Go.  20 Fed.  Rep.  87;  Smithy,  l^abash, 
St.  L.  db  P.  R.  Co.  92  Mo,  359;  Washburn  v. 
NashvilU  db  C.  R.  Co.  8  Head,  638;  McLeod  v. 
Ginther,  80  Ey.  399,  8  Am.  &  Eng.  R  R.  Cas. 
162;  Smith  v.  Fitter,  46  Mich.  258. 

When  a  master  delegates  duties  wbich  tbe 
law  imposes  upon  him  to  an  agent,  the  agent, 
whatever  his  rank,  in  performing  these  duties 
acts  as  a  master. 

Capper  v.  LouieeiUe,  E.  db  St.  L.  R.  Go.  1 
West.  Rep.  287,  103  Ind.  805;  Indiana  Car  Go. 


■witobman,  the  fact  that  he  was  on  an  enerine  in 
charge  of  it  at  the  time  of  giving  the  orders  is  im- 
material :  and  if  it  wna  negligence  to  give  such 
orders,  itwas  bis  negligence  as  yardmaster.  and  not 
as  engineer.  Hardy  v.  Minneapolis  ft  St.  L.  B.  Co. 
86  Fled.  Bep.  067. 

FtCM'rfncipals,  fiuuC^r  Uahle  for  neoLioemt  acts  of. 

A  vioe-prinoipal  and  direct  representative  of  tbe 
master,  invested  with  his  own  authority  over  infe- 
rior servants,  is  not  a  fellow  servant  with  the  latter. 
Ikren  v.  Sellers,  80  La.  Ann.  1011. 

One  having  the  full  control  of  another's  timber 
yard,  and  employing  and  discharging  men,  is  a  vloe- 
prindpal ;  and  one  upon  whom  the  management  of 
the  yard  devolves  in  his  absence  isa  temporary  vice- 
principal,  for  whose  negligence  the  master  is  liable. 
Baldwin  v.  St.  Louis,  EL  &  N.  W.  R.  Ck>.  75  Iowa,  2»7. 

A  person  wbo  is  clothed  by  a  corporation  with  the 
control  and  management  of  a  distinct  department, 
in  which  his  duty  is  that  of  direction  and  superin- 
tendence, is  a  vice-principal.  Chicago,  B.  ft  Q.  R. 
Co.  V.  Sullivan  (Neb.)  43  N.  W.  Rep.  41A. 

Where  a  workman  engaged  in  tbe  erection  of  a 
bulldlDg  was  injured  through  the  negligence  of  one 
lia  ving  the  full  control  of  the  erection  and  the  men, 
the  master  is  liable.  Slater  v.  Chapman,  12  West. 
Bep.  00, 07  Mich.  523. 

A  master  mechanic  in  a  machine  shop,  having  en- 
tire control  of  the  shop  as  well  as  of  aU  the  work 
and  employes  therein,  and  having  full  authority  to 
employ  and  discharge  workmen,  and  to  select  and 
change  machinery,— is  not  a  fellow  servant  of  a 
machinist  employed.  Taylor  v.  BvansviUe  ft  T.  H. 
B.  Co.  (Lad.)  e  L.  R.  A.  684. 

So  a  car  repairer  in  the  shops  of  a  railroad  com- 
pany is  not  a  fellow  servant  of  the  foreman  of  the 
shop.    Missouri  Pac.  R.  Co.  v.  WUliams,  15  Tex.  4. 

The  fSaot  tbat  an  employ^  has  authority  from  the 
master  to  discharge  bis  fellow  servants  does  not 
alone  constitute  him  more  than  a  fellow  servant 
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himself.  Webb  v.  Richmond  ft  D.  R.  Co.  87  N.  CL 
387. 

Where  the  foreman  of  the  company  has  power  to 
control  and  direct  the  movements  of  his  men,  the 
railroad  company  will  be  liable  for  acts  of  negli- 
gence committed  by  him  in  the  course  of  his  em- 
ployment, whereby  one  of  the  men  under  his  con- 
trol, without  the  latter*s  fault,  is  injured.  Sioux 
aty  ft  P.  R.  Co.  V.  Smith.  22  Neb.  775. 

A  conductor,  having  the  entire  control  and  nuin- 
agcment  of  a  railway  train,  is  not  a  fellow  servant 
with  the  fireman,  the  brakeman,  the  porters  and 
the  engineer  of  the  train.  Chicago,  M.  ft  St.  P.  B. 
Co.  V.  Roes,  U;B  17.  S.  877  (28  L.  ed.  787). 

A  person  appointed  by  a  manufacturing  company 
to  inspect,  repair  and  provide  machinery  for  others 
to  operate,  who  are  employed  by  the  same  com* 
pany,  stands  in  the  place  of  master  Xo  such  opera- 
tors, rather  than  that  of  fellow  servant.  Atohisdn« 
T.  ft  S.  F.  R.  Co.  V.  MoKee,  87  Kan.  502. 

A  railroad  company  is  liable  for  injury  to  its 
brakeman  on  duty  from  obstructions  on  tbe  tracks, 
caused  by  the  negligence  of  its  section  boss.  Hu* 
lehan  v.  Green  Bay,  W.  ft  St.  P.  R.  Co.  88  WIf.  68Ql 

Plaintiff  engaged  to  work  for  defendant  at  shov- 
eling snow  to  clear  the  railroad  track.  The  super- 
intendent of  defendant  agreed  to  send  a  train  to 
keep  the  men  warm  while  at  work  at  ni^ht,  but 
failed  to  do  so,  and  in  consequence  plaintilTB  toes 
were  frozen.  It  was  held  that  defendant  was  liable. 
Hyatt  V.  Hannibal  ft  St  J.  R.  Co.  1  West  Rep.  683, 
19  Mo.  App.  2M. 

Independent  omploymenL 

Where  an  employ^  is  exercising  an  independent 
employment,  the  master  is  not  responsible  for  his 
negligence  or  misconduct  Authorities  cited  in 
Wabash.  St  L.  ft  P.^  Co.  v.  Farver,  9  West  Rep. 
021,111  Ind.  196. 

Rendering  service  in  course  of  an  occupation 
representing  tbe  will  of  the  employer  only  as  to  the 
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V.  Parker,  100  Ind.  181;  AtUu  Evifine  Go.  v. 
BandcUl,  100  Ind.  298;  Krveger  v.  LouUmUe, 
N.  A.  dbCR  Oo.9  West.  Rep.  247.  Ill  Ind. 
61 ;  Ohio  d  M.  B.  Co,  v.  Collam,  78  Ind.  261. 

The  growing  sentiment  in  favor  of  holding 
the  roaster  responsible  for  the  proper  conduct 
of  all  the  various  branches  of  his  business  by 
those  who  are  put  in  charge  of  them  by  him, 
with  control  and  direction  over  other  servants 
intrusted  to  them,  is  favored  by  the  courts  of 
nearly,  if  not  quite,  every  State  in  the  Union, 
as  well  as  the  federal  courts. 

Sehuliz  V.  Chicago,  M,  <fe  St.  P.  R.  Co.  \S  Wis. 
875;  Berea  Stone  Co.  v.  Krctft,  81  Ohio  St.  287; 
JMMe  Miami  R.  Co.  v.  Stecene,  20  Ohio,  415; 
Cleveland,  C  dt  C.  R.  Co.y.  Keary,  8  Ohio  St.  201 ; 
Mad  River  db  L.  E.  R.  Co.  v.  Barber,  5  Ohio 
St.  541;  W/iaalan  v.  Mad  River  A  L.  E.  R.  Co. 
8  Ohio  St.  249;  Pittsburg,  Ft.  W.  <fc  C.  R.  Co. 
V.  Dennn^,  17  Ohio  St.  197:  Cowle$  v.  Rich- 
mond dD.  R.  Co.  84  N.  C.  809;  Galveston,  H. 
ikS.  A.  R.  Co.  V.  Delahunty,  58  Tex.  206;  Me^ 
Cosker  v.  Long  Island  R.  Co.  84  N.  Y.  77;  Lake 
Shore  A  M.  8.  R.  C.  v.  Latalley,  86  Ohio  St. 
221;  Shearm.  &  Redf.  Neg.  ^  96;  Wharton, 
Neg.  §  205. 

Champlin,  J.,  delivered  the  opinion  of  the 
court: 

About  8  o'clock  on  the  morning  of  December 
80,  1885,  engine  No.  120,  with  a  way  car,  un- 
•der  the  charge  of  W.  D.  Loomis  as  conductor^ 

result,  and  not  as  to  the  means,  is  an  independent 
employment.  Edmund^^on  v.  Pittsburirh,  HoK.  & 
T.  B.  Go.  1  Gent.  Bep.  809,  Ul  Pa.  816. 

Where  a  meohanio  Is  employed  by  the  owner  of  a 
building  to  make  repairs,  with  no  speciflo  arrange- 
ment as  to  conditions,  his  employment  is  independ- 
ent, imposing  on  the  employ^  responsibility  for 
negligence  of  himself  or  those  aiding  him ;  and  the 
owner  of  the  building  is  not  liable  therefor.  0ex- 
amer  v.  Webb,  2  Cent.  Bep.  439, 101  N.  T.  377. 

When  a  contractor  taices  entire  control  of  the 
work,  the  employer,  if  he  is  not  negligent  in  his  se- 
lection, is  not  liable  to  third  parties  for  the  con- 
tractor's want  of  care  in  the  performance  of  it. 
Authorities  cited  in  Lancaster  Ave.  Imp.  Co.  v. 
Bhoads,  8  Cent.  Bep.  214, 116  Pa.  877. 

A  mining  corporation  which  is  having  a  shaft 
constructed  by  contractors  who  have  sole  charge  of 
all  the  works  is  not  liable  for  an  injury  to  an  em- 
ploy6  of  the  contractors,  caused  by  the  breaking  of 
a  rope  in  the  shaft  from  a  defect  of  which  the  con- 
tractors had  notice,  and  whose  duty  it  was  to  rem- 
edy it.  Lendberg  v.  Brotherton  Iron  Min.  Co.  75 
Mich.  84. 

A  gas  company  is  not  liable  for  injuries  from  an 
explosion  of  gas,  due  to  the  negligence  of  the  con- 
tractor laying  its  pipes,  before  it  had  accepted  the 
work.  Cbartiers  Valley  Gas  Go.  v.  Lynch,  10  Cent. 
Bep.  625, 118  Pa.  863. 

But  where  a  contractor  lays  a  railroad  track 
under  an  agreement  that  those  in  charge  of  the 
construction  train  shall  be  employed  and  paid  by 
the  company,  and  nut  by  himself,  and  ttiat  he  shall 
have  no  control  of  the  train  in  any  manner*  the 
company  is  liable  for  injuries  to  a  person  employed 
by  him,  resulting  from  negligence  to  those  in 
charge  of  the  construction  train.  Chicago,  B.  ft  Q. 
B.  Co.  V.  Clark  (Neb.)  42  N.  W.  Bep.  708. 

A  grain-trimmer  employed  by  a  contractor  to 
work  in  trimming  a  cargo  of  ^rain  on  a  steamship 
is  not  a  fellow  servant  with  a  mate  and  seamen  of 
the  ship,  through  whose  negligence  he  is  injured. 
Crawford  v.  The  Wells  City,  88  Fed.  Bep.  47. 
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and  8amuel  Maitland  as  engineer,  and  George 
Hunn  as  fireman,  left  Bav  City,  goin^  south, 
with  orders  to  run  wild  tolRives  Junction,  over 
the  Jackson,  Lansing  &  Saginaw  Railroad, 
leased  and  operated  by  the  defendant  Company. 
On  the  same  morning  engine  No.  177,  without 
any  train,  was  proceeding  north  over  the  same 
road,  under  the  charge  of  Nilson  Napier  as 
conductor,  Robert  Mills,  engineer,  and  Thomas 
Looney,  fireman.  Both  engines  were  run  un- 
der orders  by  telegraph  from  one  Kilmer,  a 
train  dispatcher  of  Bay  City.  It  was  the  duty 
of  Kilmer,  as  train  dispatcher,  to  establish  a 
meeting  point  for  these  two  engines,  under  a 
rule  adopted  by  the  defendant  Company  which 
reads  as  follows:  "Rule  183.  When  an  order 
is  given  by  teleeraph  for  two  or  more  trains  to 
meet  at  a  station,  the  train  dispatcher  must 
first  order  the  green  signal  displayed  at  such 
meeting  point  by  the  operator,  and  receive 
assurance  from  him  that  the  signal  has  been 
displayed  before  giving  orders  to  either  train. 
In  ordering  one  train  to  be  held  for  another, 
the  dispatcher  will  order  each  train  held  for 
the  other."  Kilmer  established  such  a  meeting 
point  at  Saginaw  City,  and  notified  en^ne  120 
of  that  fact,  but  neglected  to  notif v  engine  No. 
177,  and  gave  no  order  to  hold  this  engine  at 
that  point.  Napier,  the  conductor  of  No.  177, 
reached  Saginaw  City,  and  saw  the  green  sig- 
nal, and  found  the  oitler  there  to  hold  W.  D. 
Loomis,  conductor  of  No.  120,  but  no  order 

JfCMter  UatHefor  acts  of  agent  or  represenUUioe. 

An  employer  Is  liable  for  Injury  caused  by  one 
employ^  to  another,  by  virtue  of  authority  con- 
ferred by  him  upon  the  employ  6  causing  the  injury. 
Mason  v.  Edison  Hach.  Works,  24  Blatchf.  8a,  2B 
Fed.  Bep.  228. 

Employers  may  put  in  their  place  an  agent  or 
representative  in  carrying  on  their  work,  for  whoea 
default  and  negligence  they  will  be  liable.  Smitli 
V.  Oxford  Iron  Co.  42  N.  J.  L.  487. 

An  employer  cannot  escape  liability,  even  to  an 
employ^,  for  the  nonperformance  or  negligent  per- 
formance of  a  duty  which  he  owes  to  an  employ^ 
merely  by  Intrusting  its  performance  to  some  other 
employ^  or  agent.  Pike  v.  Chicago  ft  A.  B.  Go.  41 
Fed.  Bep.  96;  Krueger  v.  Louisville,  N.  A.  &  G.  B. 
Co.  9  West.  Bep.  247,  111  Ind.  51;  authorities  cited  in 
Pennsylvania  Co.  v.  Whitcomb,  9  West^  Bep.  82S. 
m  Ind.  212. 

A  railroad  company  Is  liable  when  its  officers  or 
agents  who  are  invested  with  a  controlling  or  su- 
perior duty  in  furnishing  suitable  machinery  are, 
in  discharging  It,  cruilty  of  negligence,  from  which 
injury  results  to  a  servant  of  the  company.  Hough 
V.  Texas  &  P.  B.  Co.  100  0.  8. 213  (26  L.  ed.  612). 

The  master  is  liable  for  the  negligence  of  tbe 
agent  or  subordinate  to  whom  he  has  given  the  en- 
tire charge  of  his  business  or  a  distinct  part  of  it. 
Lewis  V.  Selfert,  9  Cent.  Bep.  756, 116  Pa.  6S8. 

And  his  liability  is  the  same  although  the  em- 
ploy6  deviates  from  the  master*s  instructiona. 
Atchison,  T.  &  S.  F.  B.  Co.  v.  Bandall,  40  Kan.  42L 

Where  plaintifT,  while  in  the  exercise  of  care  in 
performing  his  duties  in  removing  a  wrecked  oar« 
was  injured  through  negligence  of  a  direct  repre- 
sentative of  the  railroad  company  which  employed 
him,  he  may  recover  compensation.  Bheidoo,  J.^ 
dissents.  Wabash,  8t.  L.  ft  P.  B.  Co.  v.  Hawk,  10 
West.  Bep.  187, 121  111.  260. 

Whenever  a  master  delegates  to  another  the  per- 
formance of  a  duty  to  a  servant  which  rests  upoa 
himself  absolutely,  he  is  liable  for  the  manner  ia 
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for  himself.  He  received  his  clearance,  and 
proceeded  north  three  or  four  miles,  and  met 
•engine  No.  120  upon  a  curve  at  about  8  degrees 
:mna  20  minutes.  The  respective  engines  were 
Tunnine  at  from  ten  to  twelve  miles  an  hour. 
The  collision  resulted  fatally  to  Hunn.  At  the 
time  a  thick  fog  was  prevailing,  the  night  was 
^ark,  and  the  "dew  at  the  curve  was  obstructed 
by  houses  and  other  objects,  which  prevented 
the  approaching  engines  from  being  seen  from 
-each  other  a  distance  of  from  three  to  four  car- 
len^hs.  The  accident  occurred  within  the 
limits  of  the  Saginaw  yards.  The  time-card 
rule,  which  was  well  known  to  all  employes  of 
the  Company,  required  "that  trains  will  run 
<»refully,  and  under  full  control,  through  all 
vards,  and  irregular  trains  must  keep  sharp 
lookout  for  switching  engines." 

The  plaintiff  recovered  a  judgment  in  the 
'Court  below,  and  the  defendant  asks  its  reversal 
upon  several  ^ouDds,  the  priocipal  of  which 
are  the  followmg:  "(1)  The  declaration  was 
Insufficient,  in  not  setting  fortb  with  more  par- 
ticularity the  duty  of  the  defendant,  the  breach 
of  duty  which  caused  the  accident,  and  the 
^cause  of  the  accident.  (2)  The  only  negligence 
proved  upon  the  trial  was  that  of  the  train  dis- 
patcher, and  no  recovery  can  be  had,  for  the 
■  •  ■  ■■ 

which  the  duty  Is  performed.  Lindvall  v.  Woods 
•<Minn.)  4  L.  R.  A.  793. 

A  foreman  In  charge  of  men  employed  in  raising 
Jt  part  of  a  railroad  track  Is  an  agent  of  the  com- 
pany, and  not  a  fellow  servant  of  one  of  the  men 
under  his  orders.  Stephens  v.  Hannibal  ft  St.  J.  B. 
Oo.96Mo.a07. 

If  the  duty  of  keeping  a  bridge  in  repair  was  in- 
trusted by  the  company  to  its  foreman,  his  negli- 
gence is  that  of  the  company.  Bowen  v.  Chicago, 
B.  &  E.  a  R.  Ck>.  14  West.  Rep.  744, 96  Mo.  268. 

Where  defendant,  engaged  in  mining  quartz,  ap- 
pointed a  superintendent  to  supervise  and  manage 
its  mining  operations,  work  done  by  his  employ^ 
was  the  same  as  if  done  by  himself,  and  defendant 
was  liable  for  injury  resulting  therefrom.  McDade 
V.  Washington  ft  G.  R.  Go.  (D.  C.)  8  Cent.  Rep.  797, 5 
Kackey,  144. 

Agents  charged  with  the  duty  of  procuring  nuu 
chlnery,  or  with  the  duty  of  inspecting  and  keeping 
the  same  in  suitable  repair,  are  not  to  be  regarded 
as  fellow  servants  with  employ^  laboring  in  the 
business  where  such  machinery  is  used.  Wells  v. 
Coe.  9  Colo.  109;  Kelly  v.  ErieTeleg.  ft  Teleph.  Oo.  84 
HinD.331. 

The  rule  that  the  employ^  assumes  all  the  risks  in- 
xddent  to  the  service  he  enters  does  not  apply  where 
a  superior  agent  representiDg  the  master  orders  the 
employ^  to  do  a  designated  act,  in  the  performance 
of  which  the  latter  is  injured  by  the  superior's  neg- 
ligence. Taylor  v.  Bvansvllie  ft  T.  H.  R.  Co.  (Ind.) 
«L.B.  A.584. 

Combined  negliacnoe  of  master  a/nd  eo-^ervant. 

If  the  negligence  of  the  master  is  combined  with 
the  negligence  of  a  fellow  servant,  and  the  two 
eontribute  to  the  Injury  of  another  servant  who  is 
free  from  negligence,  the  master  is  liable.  Frank- 
Jin  V.  Winona  ft  St.  P.  R.  Co.  37  Minn.  409. 

A  master,  to  be  exempt  from  liability  to  a  servant 
for  negligence  of  fellow  servants,  must  himself 
have  been  free  from  negligence.  Baltimore  ft  O.  R. 
Co.  7.  McKenzie,  81  Ya.  71. 

The  master  is  responsible  for  the  negligent  act  of 
one  servant  causing  injury  to  a  co-servant,  where 
•auch  servant  was,  by  the  appointment  of  the  mas- 
ter, charged  with  the  performance  of  duties  which 
the  master  was  bound  to  perform  for  the  proteo- 
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reason  that  his  negligence  was  that  of  a  fellow 
servant.  (3)  The  testimony  relative  to  dam- 
ages, and  the  charge  of  the  court  in  reference 
thereto,  were  erroneous." 

The  declaration  was  not  demurred  to.  It 
states  a  cause  of  action,  and  is  sufficient  after 
verdict. 

The  second  ground  above  stated,  if  sustained, 
prevents  a  recovery  in  the  action,  and  raises  the 
most  important  point  in  the  case.  The  court 
lon^  ago  announced  and  has  steadily  adhered 
to  the  doctrine  that  a  master  is  not  liable  to  a 
servant  for  injuries  received  through  the  neg- 
ligence of  a  fellow  servant  while  engaged  in  a 
common  employment.  Mie/i,  Cent.  R,  Go,  v. 
Leakey,  10  Mich.  193;  Dams  v.  Detroit  <&  M,R 
Go.  20  Mich.  105;  Mich.  Cent,  R  Co,  v.  Dolan, 
82  Mich.  610;  Mich.  Gent.  R,  Co,  v.  Austin,  40 
Mich.  247;  Quincy  Mining  Co.  v.  Kitts,  42  Mich, 
34;  Day  v.  Toledo,  G,  8,  d  D,  R.  Co.  42  Mich. 
623;  Mich.  Cent.  R.  Go,  v.  Smit/ison,  45  Mich. 
212;  Mich.  Cent,  R,  Oo.  v.  Qill>ej%  46  Mich.  176; 
Smith  V.  Potter,  46  Mich.  268;  Henry  v.  Lake 
Shore  d  M,  8,  R,  Co.  49  Mich.  495;  Greenwald 
V.  Marquette,  H.  dk  0,  R.  Co,  49  Mich.  197; 
Ryan  v.  Bagaley,  50  Mich.  179;  Qardner  v. 
Mich.  Gent.  R,  Co.  58  Mich.  590. 

The  rule  is  a  salutary  one  in  all  cases  of  fel- 


tlon  of  his  servants.  Loughlin  v.  State,  7  Cent.  Rep. 
70, 105  N.  r,  150. 

In  legal  contemplation  his  negligence  was  the 
negligence  of  the  master.  Baltimore  ft  O.  R.  Co.  v. 
McKenzie,  tuprat  Babcock  v.  Old  Colony  R.  Oo. 
(Ma06.)28N.  £.  Rep.825. 

A  master  is  responsible  for  an  injury  to  a  servant 
from  the  combined  negligence  of  the  master  and  a 
fellow  servant,  notwithstanding  the  oontributory 
negligence  of  such  servant.  Faren  v.  Sellers,  30  La. 
Ann.  1011;  Fisk  v.  Central  Paa  R.  Co.  72  CaL  88. 

If  the  negligence  of  a  railroad  company  contrib> 
utes  to— that  is  to  say,  has  a  share  in  producing^— an 
injury  to  an  employ^,  the  company  is  liable,  even 
though  the  negligence  of  a  fellow  servant  was  also 
contributory.  Grand  Trunk  R.  Co.  v.  Oummings, 
106  U.  S.  700  (27  Ued.  266). 

A  master  is  not  released  from  liability  for  an  in- 
jury to  a  servant  from  a  defective  machine,  by  the 
fact  that  the  operator  of  the  machine  was  negli- 
gent in  managing  it,  where  his  negligence  simply 
contributed  to  the  injury  caused  by  the  master's 
negligence.  Sherman  v.  Menomonee  River  Lumber 
Co.  1  L.  R.  A.  178,  72  Wis.  122. 

In  order  to  render  the  master  liable,  the  superior 
must  stand  so  far  in  the  place  of  the  master  as  to  be 
charged  in  the  particular  matter  from  which  the 
injury  results  with  the  performance  of  a  duty 
which  the  master  owes  to  a  servant.  Louisvlile  A 
N.  R.  Co.  V.  Lahr,  86  Tenn.  835. 

If  a  section- master  was  intrusted  by  a  railroad 
company  with  the  performance  of  the  duty,  or  a 
part  of  the  duty,  of  supervision  of  the  tracks,wbich 
a  reasonable  regard  for  the  safety  of  its  employ^ 
required  the  corporation  to  perform,  such  com- 
pany is  liable  for  his  negligence.  Babcock  v.  Old 
Colony  R.  Co.  tupra. 

Liability  of  master  for  injuries  caused  by  his  neg- 
ligence. See  notes  to  Sherman  v.  Menomonee  River 
Lumber  Co.  (Wis.)  1 L.  R.  A.  178;  GrifOn  v.  Boston 
&  A.  R.  Co.  (Mass.)  1  L.  R.  A.  608. 

Liability  for  negligence  of  vioe-prlndpal  or 
agent.  See  naU  to  Muhlman  v.  Union  Pac.  R.  Co. 
(Colo.)  2  L.  R.  A.  182. 

Fellow  servants,  who  are.  See  notes  to  Hussey  v. 
Coger  (N.  Y.)  8  L.  R.  A.  660;  Lindvall  v.  Woods 
(Minn.)  4  L.  R.  A.  798:  Murray  ▼.  Bt  Louis  Gable  * 
W.  R.  Co.  (Mo.)  5  L.  R.  A.  786. 
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low  fleryaots  -where  the  master  baa  exercised 
due  care  in  the  selection  of  competent  em- 
ployes, and  has  become  pretty  generally  recog- 
nized by  the  courts  of  last  resort  in  this  coun- 
try. But  the  question  of  who  are  fellow 
servants  still  perplexes  the  judicial  mind,  and 
gives  rise  to  a  great  diversity  of  opinion.  Some 
courts  go  so  far  as  to  hold  that,  if  the  master 
exercises  due  care  in  selecting  employes,  his 
full  duty  towards  his  servants  is  discharged, 
even  though  he  selects  one  or  more  agents  to 
represent  him  in  overseeing,  he  controlling  and 
carrying  on  the  business,  nowever  large  and 
extended  it  may  be,  if  he  retains  the  right  of  em- 
ploying and  discharging  his  servants.  Others 
hold  that  so  long  as  they  are  employed  and 
paid  by  the  same  master,  and  are  engaged  in  a 
common  enterprise,  they  are  fellow  servants. 
But  this  is  the  extreme,  and  denies  substantial- 
ly all  liability  of  the  master  in  a  vast  majority 
of  ca^es  where  enterprises  of  any  considerable 
magnitude  are  carried  on.  Perhaps  no  satis- 
factory rule  has  yet  been  formulated  by  which 
it  may  in  all  cases  be  determined  who  are  fel- 
low servants,  in  such  sense  as  to  shield  the 
master  from  the  negligence  of  his  servant.  We 
may  start,  however,  where  the  rule  is  clear  that 
a  masier  is  liable  to  his  servant  for  an  injury 
caused  by  his  own  negligence.  The  master 
may  not  choose  to  give  his  personal  attention 
to  his  business,  and  may  desire  to  put  another 
in  his  place,  to  manage  and  control  it  for  him 
as  fully  as  he  mi^ht  do  if  personally  present. 
Such  person  is  his  alter  ego,  and  the  master  is 
as  responsible  for  his  acts  of  omission  and  com- 
mission, while  engaged  in  the  business  intrust- 
ed to  him,  as  if  he  did  such  acts  himself.  It  is 
the  duty  of  the  master  to  supervise,  direct  and 
control  the  operations  and  management  of  his 
business,  so  that  no  injury  shall  ensue  to  his 
employes  through  his  own  carelessness  or  neg- 
ligence in  carrying  it  on,  or  else  to  furnish  some 
person  who  wul  do  so,  and  for  whom  he  must 
stand  sponsor.  This  is  true  of  natural  persons, 
and  it  is  especially  true  of  corporations,  who 
can  only  act  through  natural  persons.  When- 
ever the  business  conducted  by  the  person  se- 
lected hj  the  master  is  such  that  the  person 
selected  is  invested  with  full  control  (subject 
to  no  one's  supervision  except  the  master's)  over 
the  action  of  the  employes  engaged  in  carrying 
on  a  particular  branch  of  the  master's  business, 
and,  acting  upon  his  own  discretion,  according 
to  general  instructions  laid  down  for  his  guid- 
ance, it  is  his  province  to  direct,  and  the  duty 
of  the  employes  to  obey,  then  he  stands  in  the 
place  of  the  master,  and  is  not  a  fellow  servant 
with  those  whom  he  controls. 

In  Quine^/  Mining  Co.  v.  Kilts,  42  Mich.  89, 
this  court  said:  "This  duty  of  due  care  in  the 
employment  and  retention  of  competent  serv- 
ants is  one  the  master  cannot  relieve  himself  of 
by  any  delegation,  and,  if  it  becomes  necessary 
to  intrust  its  performance  to  a  general  manager, 
foreman  or  superintendent,  such  officer,  what- 
ever he  may  be  called,  must  stand  in  the  place 
of  his  principal,  and  the  latter  must  assume  tbe 
risks  of  his  negligence.  The  same  is  true  of 
the  general  supervision  of  hia  business.  If 
there  is  netrligencein  this,  the  master  is  respon- 
sible for  it,  whether  the  supervision  be  by  the 
master  in  person,  or  by  some  manager,  superin- 
tendent or  foreman  to  whom  he  delegates  it.    In 
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other  words,  while  the  servant  assumes  the  riak. 
of  the  negligence  of  fellow  servants,  he  does- 
not  assume  Uie  risk  of  negligence  in  the  master- 
himself,  or  in  anyone  to  whom  the  master 
may  see  fit  to  intrust  his  superintending  author- 
ity." 

It  was  upon  this  principle  that  in  Byan  v. 
Bagaley,  50  Mich.  179,  this  court  held  the 
owner  of  a  mine  liable  for  the  negligence  of  th» 
mining  captain.  The  question  was  made  to- 
turn  upon  whether  the  mining  captain  was  in- 
trusted with  the  management  of  the  mine  with- 
out interference.  If  he  was,  in  respect  to  legal 
responsibility  his  negligenoe  was  the  negligence- 
of  the  defendant 

It  now  becomes  pertinent  to  inquire  what 
the  duties  of  Kilmer,  the  train  dispatch er» 
whose  negligence  caused  the  death  of  the  fire> 
man,  Hunn,  were.  The  division  superintend- 
ent's name  was  W.  A.  Vaughn.  In  receiving- 
dispatches  from  the  train  dispatcher,  the  con- 
ductors and  engineers  never  act  upon  them 
unless  signed  with  the  initials  "W.  A.  V.**^ 
Dispatches  delivered  bv  the  operator  so  authen- 
ticated were  considerea  authoritative,  and  were 
acted  upon.  Mr.  Hair  was  the  chief  train  dis- 
patcher at  Bay  City,  and  he  had  six  train  dis- 
patchers under  his  supervision  in  the  Bay  City 
office,  only  one  of  whom,  however,  was  on  duty 
at  a  time.  He  testified  that  the  train  disoatch- 
ers  signed  the  initials  "W.  A.  V."  to  their  dis- 
patches,  and  were  authorized  to  do  so,  and  that 
the  division  superintendent,  Mr.  Vaughn,  never 
sees  them  at  all,  and  knows  nothing  about 
them,  and  does  not  even  know  the  instructions- 
in  regard  to  train  dispatchers.    He  was  asked: 

Q.  Who  has  the  control  of  trains  on  the 
Jackson,  Lansing  &  Saginaw  division,  or  who^ 
did  have  at  the  time  of  this  accident? 

A.  Mr.  Kilmer,  in  regard  to  moving  them 
backwards  and  forwards;  the  entire  charge  at 
that  time;  nobody  else  has  any  right  to  inter- 
fere. 

He  further  testified  that  no  more  than  one 
person  has  control  of  the  trains  at  any  one 
time,  and  no  other  train  dispatchers  would 
have  the  right  to  interfere,  not  even  the  divis- 
ion superintendent,  or  the  superintendent,  or 
the  president  of  the  Company,  unless  they 
wanted  to  relieve  the  train  dispatchers  them- 
selves. If  they  wanted  to  take  his  program, 
and  sign  it,  by  these  orders  they  could  do  so; 
they  have  the  authority.  They  would  have  to 
receipt  for  it,  and  take  upon  themselves  the 
duties. 

Rule  124  of  the  Company  reads  as  follows: 
"The  general  and  assistant  superintendent,  the 
division  superintendent  and  the  train  dispatch- 
ers on  duty  are  the  only  persons  authorized  to- 
move  trains  by  special  order,  and  but  one  per- 
son on  the  same  circuit  shall  be  permitted  to 
move  trains  by  special  order  at  the  same  time." 

Rule  127  is  as  follows:  "The  train  dis- 
patcher on  duty  will  have  full  power  to  ruQ 
any  train  or  engine  by  telegram  that  he  may 
think  proper.  No  irregular  train  or  engine 
will  be  allowed  to  run  upon  the  road,  either 
upon  a  single  or  double  track,  without  his 
knowledge  and  instructions,  unless  they  can 
follow  a  regular  train  under  a  red  flag,  and. 
then  only  to  a  station  where  they  can  obtain 
an  order,*  -^tc. 

Mr.  Vaughn,  the  division   superintendent 
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over  the  divison  of  defendaot's  load,  testified 
as  follows: 

Q,  Do  you  do  the  dispatching  or  giving  of 
orders  for  the  running  of  trams  upon  the 
road? 

A.  I  don't 

Q.  In  the  system  of  doing  business  upon 
your  road,  what  persons — I  do  not  refer  to 
their  names — but  what  persons  have  charge  in 
telegraph  management  of  trains — had  at  that 
time? 

A.  The  train  dispatcher. 

Q.  When  a  train  dispatcher  is  engaged  in 
the  duty  of  dispatching  trains  upon  the  line, 
"What  other  persons  have  rights  or  powers 
there,  so  far  as  interfering? 

A  No  other. 

It  is  thus  seen  that  the  train  dispatcher  has 
absolute  control  over  the  division  of  the  road 
from  Rives  Junction  to  Mackinaw,  so  far  as 
the  running  and  operating  trains  thereon  is 
concerned.  It  is  his  province  to  direct,  and  it 
ia  the  duty  of  all  employ^  operating  trains  to 
obey.  This  is  the  most  important  branch  of 
the  railroad  service,  and  is  the  highest  exercise 
of  the  franchise  conferred  upon  railroad  cor- 
porations. It  is  the  corporation  who  does  it, 
through  the  train  dispatcher.  This  ofiScer,  by 
Bule  124  above  quoted,  is  ranked  with  the  gen- 
eral, the  assistant  and  the  division  superin- 
tendents, and  by  Rule  127  he  is  given  supreme 
control.  To  say  that  such  an  official,  exer- 
cising such  control,  is  a  fellow  servant  with 
those  whom  he  directs,  ignores  all  distinctions 
between  master  and  servant.  If  his  act  is  not 
the  act  of  the  master,  then  no  railroad  corpo- 
ration ever  ran  and  operated  a  railroad. 

In  Darrigan  v.  New  York  dt  K  B.  R,  Go., 
62  Conn.  285,  there  were  two  irregular  trains, 
going  in  opposite  directions,  on  the  western  di- 
vision of  defendant's  road,  which  were  run  as 
directed  by  the  tele^am  from  the  train  dis- 
patcher in'  the  division  superintendent's  office 
at  Hartford.  He  ordered  the  east-bound  train 
to  run  to  Waterbury  until  6  o'clock.  8oon 
after  he  was  relieved,  in  the  regular  course  of 
business,  by  an  assistant,  who,  a  little  before 
5  o'clock,  sent  an  order  to  the  west-bound  train 
at  Waterbury  to  run  to  Brewster's.  In  obey- 
ing this  order  the  trains  collided,  and  the  plain- 
tiff was  injured.  The  negligence  of  the  train 
dispatcher  was  admitted,  but  it  was  claimed 
by  the  defendant  that  such  negligence  was  the 
nej^ligence  of  a  fellow  servant.  In  deciding 
this  question,  the  court  said :  "It  is  immateri^ 
that  these  men  are  hired  and  paid  by  a  common 
employer,  and  that  their  employment  is  de- 
signed to  accomplish  one  common  result.  That 
argument,  if  pressed  to  its  logical  conclusion, 
would  obliterate  all  distinctions  among  those 
engaged  in  railroad  business,  from  the  presi- 
dent down  to  the  humblest  servant,  and  would 
practically  exempt  the  company  from  all  duty 
and  all  liabilitv  to  those  in  its  service."  And 
the  court  further  said:  "Cases  are  constantly 
arising,  especially  in  the  operation  of  railroads, 
which  no  general  rule  can  provide  for,  in 
which  the  master  must  be  regarded  as  con- 
Btructively  present,  and  in  which  soineone 
must  be  invested  with  a  discretion  and  a  right 
to  speak  and  command  in  his  name  and  by  his 
authority.  Such  a  right  canies  with  it  the 
corresponding   duty   of   obedience — someone 
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must  hear  and  obey.  •  .  .  It  must  also  devise 
some  suitable  and  safe  method  by  which  to  run 
special  and  irregular  trains,  and  regular  train»^ 
when  off  their  regular  time.  .  .  .  Emergen- 
cies will  arise  which  no  system  of  rules  can 
anticipate  and  provide  for,  in  which  the  com- 
pany must  act,  and  act  promptly  and  efficient- 
ly. In  this  case  the  scheme  devised  was  to- 
have  these  trains  controlled  by  one  who  knew 
the  position  and  movement  of  every  train  on 
the  road  liable  to  be  affected  by  them— a  train- 
dispatcher  acting  in  the  name  and  by  the  au- 
thority of  the  superintendent.  Is  there  not  a< 
wide  and  manifest  difference  between  the  duty 
of  such  an  agent  and  the  dutv  of  a  locomotive 
engineer?  The  duty  of  the  former  pertains  ta 
management  and  direction;  that  of  the  latter 
to  obedience." 

The  case  of  Smith  v.  Wabash,  8t,  L.  dk  P.  IL 
Go. ,  92  Mo.  359,  8  West  Rep.  729,  was  verv  simi- 
lar to  the  one  under  con.^ideraiion,  and  the  Su- 
preme Court  of  Missouri  held,  after  a  consider- 
ation of  authorities,  that  this  railroad  company^ 
was  liable  for  the  negligence  of  its  train  dis- 
patcher which  resulted  in  the  death  of  one  of 
the  servants  of  the  company. 

The  following  cases  are  to  the  same  effect! 
Sheehan  v.  New  York  Gent,  dt  E.  R  B,  Go,  91 
N.  Y.  882:  Booth  y.  Boston  dt  A.  B.  Go,  78  N. 
Y.  88;  Pi'ttiburgh,  G,  dt  St,  L,  B,  Go,  v.  Hen- 
derson, 87  Ohio  St.  552;  WaMum  v.  Nashville 
dt  G,  B.  Go.  8  Head,  688;  Ghicago,  B,  dt  Q,  B. 
Go.  V.  McLaOen,  U  111.  109;  Missouri  Pac.  B. 
Go,  V.  DtoviT,  86  Kan.  58;  Ghicago,  M.  dt  St.  P. 
R.  Go.  V.  Boss,  112  U.  B.  877  [28  L.  ed.  787];, 
Phillips  V.  Chicago,  M.  dt  St.  P,  B,  Co,  64  Wis. 
475;  Hannibal  dt  St.  J,  B.  Go.  v  Kanaley,  89* 
Kan.  1;  McKune  v.  Galifornia  Southern  B.  Go. 
66Cal.  802,21  Am.  &Eng.  R.  R.Cas.  589;  Ora- 
telle  V.  Minneapolis  dt  St.  L.  B.  Go,  10  Fed. 
Rep.  711;  Qilmore  v.  NortJiem  P.  B.  Co.  IS 
Fed.  Rep.  866;  State  v.  Malster,  57  Md. 
287;  Murphy  v.  Smith,  19  C.  B.  N.  S.  861; 
Malone  v.  Hathaway,  64  N.  Y.  5;  Cumberland 
dtp.  B.  Go.  V.  State,  44  Md.  288;  Flike  ▼. 
Boston  dt  A.  B.  Go.  58  N.  Y.  549;  Dobbin  v. 
Bichmond  dt  D,  B.  Go.  81  N.  C.  446;  Gowles  v. 
Richmond  dt  D.  B,  Co.  84  N.  C.  809;  DowUtm 
V.  AU^n,  74  Mo.  18;  SlaUr  v.  Jewett,  85  N.  Y. 
61. 

In  holding  that  the  train  dispatcher  is  not  a^ 
fellow  servant  with  the  fireman,  I  do  not  con- 
sider that  I  run  counter  to  the  doctrine,  so 
often  recognized  by  this  and  other  courts,  in 
relation  to  fellow  servants,  in  which,  broadly 
stated,  it  is  said:  "It  is  sufficient  if  they  are 
in  tbe  employment  of  the  same  master,  en- 
gaged in  the  same  common  work,  and  per- 
forming duties  and  services  for  the  same  gen- 
eral purposes.  The  rule  is  the  same,  though 
the  one  injured  may  be  inferior  in  j^ade,  and 
is  subject  to  the  control  and  direction  of  the 
superior  whose  act  caused  the  injury,  provided 
tbey  are  both  co-operating  to  effect  the  same 
common  object."  This  pannot  be  applied 
when  the  supeiior  causing  the  injury  repre- 
sents the  master,  and  it  is  always  a  subject  of 
inquiry  to  ascertnin  the  nature  and  extent  of 
the  authority  of  the  superior  whose  negligence 
caused  the  injury.  If  his  authority  and  du- 
ties are  such  as  tne  master  must  necessarily,, 
either  personally  or  by  another,  exercise  and' 
discharge,  then  the  above  rule  does  not  apply. 
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There  are  some  authorities  which  hold  that 
a  train  dispatcher,  and  those  operating  trains 
under  bis  control,  are  fellow  servants.  It 
«eem8  to  me,  however,  that  those  authorities 
<io  not  give  sufficient  prominence  to  the  posi- 
tion which  the  train  dispatcher  occupies  in  op- 
erating a  railroad.  He  is  the  corporation  for 
the  time  being,  and  exercises  powers  which 
neither  the  superintendent,  nor  the  president, 
'Dor  any  other  officer  or  agent  of  the  corpora- 
tion, can  interfere  with. 

The  defendant  requested  a  charge  to  the  ef- 
fect that,  although  the  jury  might  find  the  de 
fendant  guilty  oi  negligence,  yet  if  the  fellow 
servant  of  deceased  contributed  to  produce  his 
death  the  plaintiff  could  not  recover.  This  re- 
quest was  rightly  refused.  The  correct  rule, 
and  the  reason  for  it,  is  stated  in  Paulmier  v. 
Erie  R,  Co.,  84  N.  J.  L.  151.  as  follows:  ''The 
aervant  does  not  agree  to  take  the  chance  of 
any  negligence  on  the  part  of  his  employer, 
«nd  no  case  has  gone  so  far  as  to  hold  that 
where  stich  negligence  contributes  to  the  in- 
jury the  servant  may  not  recover.  It  would  be 
both  unjust  and  impolitic  to  suffer  the  master 
to  evade  the  penalty  for  his  misconduct  in  neg- 
lecting to  provide  properly  for  the  security  of 
bis  servant  Contributory  negligence,  to  de- 
feat a  riffht  of  action,  must  be  that  of  the  party 
injured.  Grand  Trunk  R,  Co.  v.  Cummings, 
106  U.  8.  700  [27  L.  ed.  266];  Keegan  v.  Western 
B.  Corp,  8  N.  Y.  175;  Chica{fo  db  iV.  W,  R.  Co. 
▼.  Su}eU,  45  111.  197;  2  Thomp.  Neg.  981;  Perry 
▼.  Langing,  17  Hun,  84;  Buich  v.  Buffalo  Creek 
R  Go.  29  Hun,  112;  Gray  v.  Philadeiphia  R. 
Co.  24  Fed.  Rep.  168. 

The  second  count  of  the  declaration  was  based 
upon  the  negligence  of  defendant  in  employing 
an  incompetent  train  despatcher,  and  quite  an 
amount  of  testimony  was  introduced  in  the 
«ase  in  the  effort  to  prove  that  fact.  But  this 
count,  upon  an  intimation  of  the  court,  was 
practically  abandoned.  The  defendant  insists 
that  the  testimony  introduced  under  that  count 
remained  in  the  case,  and  was  prejudicial  to  it. 
We  do  not  see  anything  in  the  testimony  upon 
this  branch  of  the  case  that  could  have  possibly 
prejudiced  the  jury.  The  testimony  intro- 
duced tended  to  show  the  capabilitv  of  Kilmer, 
and  the  care  and  caution  ezercisea  by  defend- 
ant in  selecting  him  for  the  position.  Its  ten- 
dency was  favorable  to  the  defendant. 

Under  defendant's  claim  of  contributory  neg- 
ligence of  a  fellow  servant's  running  the  trains, 
in  violation  of  the  rules  of  the  Company  as  to 
«peed,  testimony  was  admitted  by  the  court 
tending  to  show  that  a  strict  compliance  with 
the  rules  was  impracticable,  and  that  they  were 
lived  up  to  as  nearly  as  they  could  be,  and  the 
trains  run  on  the  time  allowed  by  the  schedule 
prepared  by  the  Company.  We  think  it  was 
competent  to  show  what  was  usually  and  habit- 
ually done  in  the  running  of  trains,  because, 
if  the  Company  permitted  or  had  so  framed 
the  rules  as  to  require  the  employ§s  to  exercise 
flome  discretion  in  the  matter  of  strict  obedience, 
it  ought  not  to  be  permitted  to  hold  its  em- 
ployes to  the  very  letter  of  the  rule  in  order  to 
shield  the  Company  from  liability  for  what  it 
had  tacitly  permitted.  But  the  admission  of 
aucb  testimony  could  not  harm  defendant,  if  it 
was  the  Company's  negligence  that  was  the 
proximate  cause  of  the  injury,  although  a  con- 
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curring  cause  was  the  negligence  of  a  fellow 
servant  in  running  at  a  greater  rate  of  speed 
than  the  rules  allowed.  The  court  gave  full 
effect  to  the  rules  in  his  charge  to  the  jury,  so 
far  as  they  were  material,  by  instructing  the 
jiury  that  "if  you  find,  as  a  matter  of  fact,  that 
the  collision  resulted  entirely  from  the  negli- 
gence of  one  or  both  of  the  engineers  of  engines 
No.  120  and  177,  the  defendant  is  not  charge- 
able with  the  consequence  of  that  negligence." 
There  was  testimony  introduced  tending  to 
show  that  the  deceased  was  earning  $900  a  year 
at  the  time  of  his  death,  and  was  twenty -seven 
years  of  age.  A  witness  was  then  introduced, 
and  he  was  permitted  to  testify  that  he  had 
made  a  computation  of  the  present  value  of  an 
annuity  based  upon  the  expectancy  of  life  of  a 
man  of  the  age  of  twenty-seven  years  on  an  in- 
come of  $900,  and  that  its  present  value  was 
$10,725.80.  The  court  also,  against  defend- 
ant's objections,  permitted  the  mortalit^r  tables 
found  in  §  4245,  How.  Stat.,  to  be  admitted  in 
evidence,  and  the  Korthampton  tables  for  show- 
ing the  present  value  of  a  dower  interest  or  of 
an  annuity,  found  upon  page  142  of  Cheever's 
Probate  Law.  Mrs.  Hunn  also  testified  that 
her  husband's  earnings  were  her  only  means  of 
support;  that  he  owned  a  place  at  the  time 
worth  about  $2,000.  She  was  also  permitted 
to  testify,  against  defendant's  objections,  that 
there  was  an  incumbrance  upon  the  place  of 
$1,100  or  $1,200.  There  was  also  considerable 
testimony  introduced  as  to  his  physical  health, 
and  as  to  his  being  afflicted  with  varicose  veins, 
and  varicose  tumors,  and  how  such  disease 
would  impair  his  health,  or  affect  the  probable 
d  uration  of  his  life.  Upon  the  question  of  dam- 
ages the  court,  among  other  things,  instructed 
the  jury  as  follows:  "Now,  in  estimating  her 
pecuniary  loss,  you  should  consider  the  personal 
character  of  her  deceased  husband,  as  shown 
by  the  evidence;  his  mental  and  physical  ca- 
pacity; his  habits  as  to  industry,  economy  or 
otherwise;  his  health, — whether  at  the  time  of 
his  death  he  was  afflicted  with  any  disease,  or 
physical  infirmity,  as  varicose  veins,  which 
would  be  likely  to  reduce  his  earning  power  in 
the  future,  or  shorten  his  life;  consider  his  ca- 
pacity, disposition  to  earn  money,  as  shown  by 
the  evidence;  the  salary  he  was  then  earning, 
and  the  amount,  whethergreater  or  less,  which, 
under  the  testimony,  you  think  he  would,  with 
reasonable  probability,  be  likely  to  earn  in  the 
future;  the  probable  length  of  time  he  would 
continue  to  live  and  earn  money,  and  furnish 
his  wife  with  support,  or  other  pecuniary  ad- 
vantages; and  for  this  purpose  you  may  con- 
sider the  evidence  of  the  mortuary  tables,  or 
expectancy  of  life,  given  you  from  the  Statute 
by  Mr.  Birney,  considering,  in  the  same  con- 
nection, how  much  that  natural  expectancy  for 
the  life  of  a  man  might  be  reduced  bv  the  cir- 
cumstances of  his  physical  infirmity  of  yaricose 
veins,  as  shown  by  the  evidence.  dqX  you  must 
not  consider  Mr.  Birney's  computation,  based 
upon  the  annuity  tables,  of  how  much  monejf 
it  would  take  to  mirchase  an  annuity,  as  testi- 
fied to  by  him.  That  evidence  I  understand  to 
have  been  withdrawn  from  your  consideration. 
At  all  events,  gentlemen,  you  will  give  it  no 
weight  in  determining  your  verdict  These, 
and  all  other  facts,  conditions  and  drcum- 
stanoes  appear  in  the  evidence,  which  tend  to 


1888. 


Pjhkbbton  y.  Ybrberg. 


607 


throw  light  upon  or  aid  you  Id  reaching  a  fair 
and  ju3t  coDCJUsioD  as  to  the  amount  of  her  pe- 
cuniary loss,  you  ma^  and  should  consider  in 
making  up  your  verdict.  Now,  the  pecuniarr 
hendlts  which  Alice  H.  Hunn  would,  with 
reasonable  probability,  have  realized  by  being 
his  wife  during  the  len^  of  time  that  relation 
would  have  continued  if  he  had  lived  she  has 
lost  by  his  death;  and  these  benefits,  fairly  and 
justly  estimated  by  you  with  reference  to  their 
pecuniary  value,  under  all  the  evidence  in  the 
ease  and  the  instructions  I  have  given  vou,  will 
furnish  the  measure  of  her  pecuniary  in juij  in 
this  case.  The  question  is  not  what  he  might 
have  earned  or  saved  if  he  had  lived,  but  it  is 
what  she,  as  his  wife,  would  have  realized  if 
his  death  had  not  occurred  from  the  collision." 

The  mortuary  tables  contained  in  Howell's 
Statutes  were  properly  admitted  in  evidence, 
MB  some  testimony  tending  to  show  Hunn's  ex- 
pectancy of  life  at  the  age  of  twenty-seven. 
BalcA  V.  Grand  Rapids  db  L  B.  Co,  67  Mich. 
S94,  11  West.  Rep.  476. 

Such  tables  are  not  conclusive.  They  show 
the  probable  age  which  a  healthy  person  may 
expect  to  reach,  whose  age  is  given.  But  when 
that  is  before  the  jury,  and  the  physical  condi- 
tion of  the  person  at  the  time  of  his  death,  and 
all  testimony  which  may  reasonably  affect  his 
duration  of  life,  the  jury  must  determine  from 
the  testimonv  before  them  the  probable  dura- 
tion of  the  decedent's  life  had  he  not  died  as  a 
result  of  his  injury.  The  testimony  of  Bimey 
was  properly  excluded,  and  the  jury  told  not  to 
regard  it.  His  figures  showed  the  value  of 
Hunn's  life  to  be  $10,725.80.  The  jury  found 
the  plaintiff's  damages  to  be  $7,500,  and  this 
sum  the  defendant's  counsel  Insists  is  excessive. 

Whether  damages  found  by  a  jury  are  exces- 
dve  or  not  does  not  present  a  question  of  law. 
If  no  improper  testimony  affecting  the  subject 
of  damages  has  been  admitted,  and  the  court 
has  given  to  the  jury  proper  instructions  to  guide 
them  in  reaching  a  conclusion,  the  amount  of 
the  damages  awarded  is  beyond  the  reach  of  a 
writ  of  error. 

The  court  erred  in  admitting  testimony  show- 
ing the  extent  of  their  means,  and  the  incum- 
brance upon  the  land.  When  the  question  was 
objected  to,  the  coiirt  said  he  would  admit  it  as 
showing  the  extent  of  their  means. 

In  aticago  d  N,  W,  R  Co.  v.  Bayfidd,  87 
Mich.  214,  Mr,  Jxtstiee  Cooley  said:  "What 
the  family  would  lose  by  the  death  would  be 
what  it  was  accustomed  to  receive,  or  had  rea- 
sonable expectation  of  receiving,  in  his  life- 
time; and  to  show  that  the  family  was  poor 
has  no  tendency  towards  showing  whether  this 
was  or  was  likely  to  be  large  or  small.  One 
man  contributes  liberally  In  aid  of  his  poor  re- 
lations, another  delights  in  contributing  lux- 
uries where  comforts  are  already  abundant, 
but  when  the  contribution  is  cut  off  in  either 
case  the  extent  of  the  loss  is  not  measured  by 
the  wealth  or  poverty  of  the  recipient,  but  by 
the  contribution  Itself.  A  dollar  lost,  whether 
by  a  poor  man  or  rich  man,  is  neither  more 
nor  less  than  a  dollar,  and  a  reasonable  expec- 
tation of  benefit  to  a  certain  amount  must,  when 
lost,  be  compensated  to  the  same  extent,  wheth- 
«r  the  loser  be  rich  or  poor." 

We  cannot  say  that  this  testimony  did  not 
influence  the  jury.    It  was  admitted  as  having 
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some  bearing  upon  the  measure  of  damages, 
and  it  must  be  presumed  that  it  formed  an  ele- 
ment in  the  estimation  of  damages  by  the  jury. 
The  instruction  to  allow  merely  nominal  dam- 
ages, so  far  as  the  brother  and  sisters  were  con- 
cerned, was  correct.  Chicago  db  A,  R  Co,  v. 
Shannon,  48  HI.  838;  Chicago  d>  N.  W.  B,  Ci>. 
V.  Sioett,  45  111.  205. 

For  the  error  pointed  out  the  judgment  must 
he  refoersed,  and  a  nmo  trial  granted. 

Sherwood*  Ch.  J.,  and  Campbell  and 
Morse*  JJ.,  concurred  with  Champlin*  J^ 
I'Ony*  J,,  did  not  sit. 


Jennie  PINKERTON,  AppL, 

V. 

Ifarcius  VERBERG. 

(....Miob ) 

1*  A  mere  ■uspidoii  that  a  woman  walking 
on  the  street  in  tne  night  is  plying  the  vooatiOD 
of  a  proetftute  will  not  Justify  her  arrest  without 
a  warrant,  in  the  absence  of  any  aot  on  her  pcurt 
indicating  that  such  is  her  purpose. 

8.  Bein^  saucy  to  an  officer*  or  daring  him 
to  arrest  after  he  has  threatened  to  arrest  without 
warrant  or  any  right  to  do  so,  will  not  Justify  him 
in  making  the  arrest. 

8.  An  officer  is  liable  for  assault  and  il* 
leg^al  arrest  for  arresting  a  woman  without 
warrant  on  mere  suspicion  that  she  is  plying  the 
vocation  of  a  prostitute. 

4«  Evidence  of  specific  acts  of  lewdness 
is  Inadmissible  in  an  action  for  false  arrest  as  a 
prostitute. 

(December  28, 1880.) 

ERROR  to  the  Circuit  Court  fcnr  Ejilamazoo 
County  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  to  recover  damages  for 
an  alleged  assault  and  illegal  arrest    Bevereed, 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  Hampden  Kelsey,  for  plaintiff,  ap- 
pellant: 

The  general  reputation  of  plaintiff  should 
not  be  established  by  witnesses  from  police 
headquai-ters,  but  should  come  from  the  vici- 
nage. 

1  Greenl.  Ev.  g  461. 

Evidence  of  general  conduct  cannot  be  given. 

1  Qreenl.  Ev.  §  55;  Patterson  v.  Oarlock,  89 
Mich.  447;  Wilson  v.  Bowen,  7  West.  Rep.  838, 
64  Mich.  184. 

Specific  acts  of  misconduct  on  plaintiff's  part 
at  previous  times  would  not  make  the  defend- 
ant's act  lawful. 

Best,  Ev.  §  257. 

Walking  the  streets  in  a  lawful  manner  is  no 
offense;  therefore  the  plaintiff  had  done  nothing 
which  would  justify  the  officer  in  arresting  her 
without  a  warrant. 

Drennan  v.  People,  10  Mich.  169;  Quinn  ▼. 
Eeisel,  40  Mich.  576;  Be  Way,  41  Mich.  299; 
Boss  V.  Leggett,  61  Mich.  445. 

If  the  plaintiS  was  conducting  herself  law- 
fully, then  the  defendant  had  no  right  to  arrest 
her,  and  his  act  would  be  malicious  and  ex- 
emplary dilmages  could  be  recovered. 

Newman  v.  ^ein,  75  Mich.  402« 
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Even  if  defendant  had  arrested  plaintiff  on 
belief  that  she  had  or  was  about  to  commit  a 
felony,  his  belief  could  not  be  arbitrary,  but 
must  be  founded  on  circumstances  which  would 
give  probable  cause  for  such  belief. 

People  V.  BurU  51  Mich.  199. 

Mr,  James  H.  Kinnane  for  appellee. 

Long^,  •/.,  delivered  the  opinion  of  the  court: 
This  action  is  brought  by  plaintiff  to  recover 
damages  for  assault  and  illeVal  arrest.  Defend- 
ant, at  the  time  of  the  arrest,  was  a  policeman 
of  the  Citv  of  Kalamazoo,  and  claims  to  have 
arrested  defendant  because  she  was  a  street 
walker.  It  appears  that  plaintiff  lived  on  Kal- 
amazoo Avenue  E&st,  and  some  time  in  the  fore 
part  of  August,  188d,  went  from  her  own  home 
to  a  sister's,  living  on  the  corner  of  Church  and 
Eleanor  Streets,  in  the  city.  There  she  met  a 
younger  sister,  and  the  two  went  down  into  the 
city  upon  the  main  street,  called  into  tbe  Wat- 
kins  House  closets,  and  after  plaintiff  had 
shown  tbe  younger  sister,  who  bad  no  acquaint- 
ances in  the  city,  around  the  city  for  a  time, 
the  two  went  together  back  to  the  home  of  the 
Bister,  when  plamtiff  started  to  return  to  her 
own  home,  and  in  doing  so  she  again  passed 
tbe  Watb^ins  House,  but  on  the  opposite  side  of 
the  street.  After  havinj^  gone  some  little  dis- 
tance from  there  towards  her  own  home,  she 
heard  someone  following  her  on  the  walk.  She 
hastened  her  speed,  but,  when  near  the  railroad 
crossing,  Mr.  Verberg,  the  defendant,  walked 
up  to  her  side,  and  asked  where  she  was  going. 
She  told  him  she  was  not  going  ver^  far,  and 
then  he  wanted  to  know  where  she  lived.  To 
this  plaintiff  responded  that  she  did  not  know 
as  that  made  any  difference  to  him.  Defend- 
ant then  asked  what  her  namG  was.  She  told 
him  that  did  not  make  any  difference  to  him, 
and  that  she  was  attending  tb  her  own  busi- 
ness. Defendant  continued  to  walk  with  her 
until  she  got  to  her  own  door,  and  she  then 
told  him  that  she  lived  there.  Plaintiff  then 
told  him  he  was  not  much  of  a  gentleman  to  be 
following  her  home,  when  he  said  not  to  give 
him  any  more  sauce,  or  he  would  take  her  and 
run  her  in. 

Plaintiff  then  says:  "I  told  him  I  had  not 
done  anything  to  he  run  in  for;  that  I  did  not 
know  wnat  he  could  run  me  in  for;  I  guessed 
I  had  not  done  anything  out  of  the  way;  and 
so  he  took  hold  of  me,  and  took  me  up  town. 
"When  he  got  up  to  the  corner  of  Water  Street, 
I  told  him  I  was  not  going  any  further  with 
him,  and  he  got  hold  of  me,  and  tore  my  dress 
pretty  nearly  all  off  of  me,  and  tried  to  make 
me  walk,  and  blew  a  whistle,  and  Mr.  Warren, 
who  was  across  the  street,  came  over,  and  asked 
him  what  he-  arrested  me  for,  and  he  said  he 
had  made  up  his  mind  that  he  would  not  take 
any  more  of  my  sauce,  and  when  they  got  upon 
the  corner  they  stopped  there,  and  Mr.  Warren 
told  him  he  knew  me;  thai  I  was  a  married 
lady.  They  went  out  to  one  side,  and  had  a 
talk,  and  Mr.  Warren  said:  'You  can  do  as 
vou  have  a  mind  to;  but  I  don't  think  you  had 
better  lock  her  up.'  Mr.  Warren  walked  down 
Main  Street,  and  Mr.  Verberg  said  I  could  go 
home  if  I  wanted  to:  but,  if  be  ever  caugbt  me 
out  again  as  late  as  that,  he  would  take  me  and 
lock  roe  up.  It  was  then  about  half  past  ten 
o'clock,  and  I  went  home." 
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Witness  further  stated  that  defendant  took 
hold  of  her  arm  at  and  in  front  of  her  owi» 
house,  and  pulled  her  along  as  far  as  the  rail- 
road, and  as  far  as  Water  Mreet,  when  he  tore- 
her  clothes  because  she  would  go  no  further. 
Defendant  gave  his  version  of  tbe  affair,  on  hi» 
direct  examination  by  his  own  counsel,  as  fol* 
lows:  "I  saw  her  on  this  particular  night  by 
the  Watkins  House  with  three  other  women, 
and  they  all  went  into  the  house.  I  slipped 
into  the  office  of  the  Watkins  House.  They 
stayed  in  there  a  few  minutes,  and  came  out,, 
and  went  up  as  far  as  Rose  Street.  They 
crossed  over,  and  she  came  down  the  street 
alone.  She  went  west  on  Kalamazoo  Avenue. 
I  walked  down  that  way  to  see  what  was  goin^ 
to  be  done.  I  believed  she  was  plying  her  vo- 
cation as  a  prostitute.  She  walked  auite  fast. 
I  walked  down  to  the  Grand  Rapids  db  Indiana 
Railroad,  caught  up  to  her,  and  asked  where 
she  lived,  and  what  her  name  was.  She  said 
it  was  none  of  my  business.  I  said:  *I  have 
asked  you  a  civil  question,  and  I  would  like  to 
have  you  answer  it.'  She  said:  'I  don't  have 
to  answer  any  question  from  you.'  I  said: 
'Well,  I  have  had  orders  to  that  effect,  to  make 
these  street  walkers  get  off  the  street  or  lock 
them  up.'  By  this  time  she  had  got  in  front 
of  her  own  house.  I  didn't  know  at  that  Ume 
that  she  lived  there.  She  said:  'I  dare  you  to 
arrest  me.'  She  said  I  had  no  business  dowD 
there.  I  had  no  business  to  follow  her.  She 
was  attending  to  her  own  business,  and  I  had 
to  attend  to  mine.  She  dared  me  to  lock  her 
up;  to  arrest  her.  At  first  I  started  away.  She 
halloed  after  me:  'Will  dare  you  to  arrest'  I 
came  back  and  said :  'Come  on,  if  you  want  to 
go  to  jail.  I  can  take  you  there.'  So  we 
walked  up  as  far  as  Dickinson's  hardware  store, 
and  she  stopped,  and  I  says:  'Come  on;  don't 
stop  here.'  She  walked  along  then;  and  ri^ht 
in  front  of  the  restaurant,  between  the  alley 
and  back  of  McDonold's  drug  store,  she  threw 
herself  right  down  on  the  sidewalk,  and  I 
asked  her  to  ^t  up  two  or  three  times.  She 
refused  to  do  it.  I  thought  by  the  way  she 
acted  she  had  been  drinking.  1  didn't  see  any- 
one around  close  by.  I  didn't  want  to  have  no 
regular  wrestle  there,  so  I  blew  my  whistle, 
and  Mr.  Warren  came  up,  and  assisted  me  in 
getting  her  up.  When  we  got  her  up  to  the 
corner  of  Main  and  Rose  Streets,  she  said,  if 
we  would  not  lock  her  up,  she  would  go  home, 
and  she  awfully  hated  to  be  locked  up, — begged 
in  that  way.  '  I  spoke  to  Mr.  Warren  a  lew 
minutes,  and  finally  told  her,  if  she  would  go 
home,  I  would  let  her  go  to-night,  and,  if  I 
caught  her  out-  again,  I  would  lock  her  up,  at 
late  as  that." 

Witness  further  testified  that  he  did  not  know 
that  he  tore  any  of  her  clothing. 

It  will  be  noticed  that  there  is  but  little  dif- 
ference in  the  version  given  by  the  parties  to 
the  controversy  as  to  what  took  place  on  that 
occasion. 

The  court,  in  its  charge  to  the  Jury,  stated: 
"The  defendant  claims  that  he  had  a  right  to 
arrest  the  plaintiff  because  he  was  at  the  time 
of  making  the  arrest  a  policeman  of  the  City 
of  Kalamazoo,  and  that  at  the  time  of  the  ar- 
rest the  plaintiff  was  engaged  in  the  commis- 
sion of  an  offense  against  the  law.  The  char- 
ter and  ordinance  of  the  City  of  Kalamazoo 
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provide  that  policemen  shall  have  authoritv  to 
surest,  without  warrant,  all  persons  who  shall, 
in  their  presence,  be  guilty  of  any  offense,  mis- 
^demeanor  or  breach  of  the  peace,  or  who  shall, 
in  their  presence,  be  guilty  of  anv  disorderly 
conduct,  for  punishment  of  which  a  warrant 
could  lawfully  issue.    Disorderly  conduct  for 
which  an  arrest  mi^ht  be  made  without  a  war- 
rant, if  committed  m  the  presence  of  the  offi- 
cer, would  include  what  is  commonly  termed 
'street  walking/    That  is  the  offense  of  a  com- 
mon prostitute  offering  herself  for  sale  upon 
the  streets  at  unusual  or  unreasonable  hours, 
endeavoring  to  induce  men  to  follow  her  for 
the  purpose  of  prostitution;  and,  in  case  such 
an  offense  is  committed  in  the  presence  of  an 
officer,  a  policeman  has  not  only  the  authority, 
<but  it  is  also  made  his  duty,  to  arrest  the  per- 
son 80  offending.    So,  in  order  to  determine 
whether  the  defendant  had  the  right  to  make 
the  arrest  complained  of  in  this  case  it  will  be 
necessary  for  you  to. inquire  and  determine 
whether  the  plaintiff  was  at  the  time  of  the  ar- 
jrest  engaged  in  the  commission  of  any  offense, 
or  whether  the  defendant  had  anv  reasonable 
ffround  for  believing  she  was.    If  you  should 
nnd  that  at  the  time  she  was  arrested  by  defend- 
ant she  was  conducting  herself  in  an  orderly 
manner,  not  committing  any  breach  of  the 
peace,  or  disorderly  conduct  or  offense  against 
the  law,  and  that  the  defendant  had  no  reason 
to  believe  she  was,  then  the  defendant  had  no 
right  or  authority  to  arrest  her,  and  the  plain- 
tiff would  be  entitled  to  a  verdict;  and  in  such 
case  it  makes  no  difference  what  her  past  his- 
tory may  have  been,  nor  what  her  character 
was,  so  far  as  any  justification  of  the  defendant 
was  concerned.    But  if  you  find,  from  the  evi- 
•dence  in  the  case,  that  at  the  time  of  the  arrest 
the  plaintiff  was  a  woman  of  unchaste  charac- 
ter, and  was  upon  the  street  engaged  in  street 
walking, — ^tbat  is,  if  she  was  upon  the  street  for 
the  purpose  of  attracting  attention  and  induc- 
ing men  to  follow  her  for  purposes  of  pros- 
titution,— then  the  plaintiff  is  not  entitled  to 
recover,  unless  you  find  that  defendant  used 
unnecessary  force  and  violence  in  making  the 
arrest.    Or  if  you  find,  from  the  evidence,  that 
the  plaintiff  was  at  the  time  of  her  arrest  by  the 
defendant  an  unchaste  woman,  and  known  by 
the  defendant  to  be  so;  and  if  you  also  find  that 
she  had  at  that  time  the  reputation  of  bein^  a 
common  prostitute,  whether   that  reputation 
was  deserved  or  undeserved,  and  that  this  rep- 
utation was  known  to  defendant;  and  if  you 
further  find  that  she  was  at  that  time  upon  the 
public  street,  at  such  an  hour  and  under  such 
circumstances;  if  her  conduct  was  such  that 
the  defendant  had  reason  to  believe  that  she  was 
engaged  in  street  walking, — then,  whether  she 
was  so  engaged  in  street  walking  or  not,  the 
<lefendant  would  be  justified  in  making  the  ar- 
rest, and,  unless  you  find  that  he  used  unneces- 
sary force  and  violence  in  making  the  arrest, 
jour  verdict  should  be  for  the  defendant.    The 
question,  as  I  have  already  indicated  to  you,  is 
not  altogether  whether  the  plaintiff  was  already 
-engagea  in  street  walking,  but  whether  the  de- 
fendant had  reasonable  ground  to  believe  she 
was,  and  made  the  arrest  upon  such  ground. 
If  he  had  reasonable  ground  to  believe  that  she 
was  engaged  in  street  walking,  and  made  the 
arrest  on  such  ground,  then  defendant  would 
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not  be  liable,  although,  as  a  matter  of  fact,  tho 
plaintiff  was  in  the  streets  for  a  legal  purpose." 

In  order  to  better  understand  the  force  and 
effect  of  this  charge,  it  will  be  necessary  to  con- 
sider the  evidence  to  some  extent  that  the  court 
permitted  the  defendant  to  introduce.  While 
the  plaintiff  was  on  the  stand  as  a  witness  in 
her  direct  case,  the  counsel  for  the  defendant 
was  permitted,  under  objection  of  plaintiff's 
counsel,  to  ask  her:  "Your  husband  had  you 
arrested  the  other  day  for  assault  and  battery?" 
It  appears  that  this  arrest  was  made  after  the 
time  the  assault  was  claimed  to  have  been  made 
in  the  present  case,  and  the  witness  testified  that 
she  haa  never  been  arrested  in  her  life,  until 
the  time  when  the  defendant  arrested  her.  In 
answer  to  the  question  propounded,  she  stated 
that  her  husband  did  cause  her  arrest  for  assault 
and  battery.  Witness  was  further  asked  if, 
upon  one  occasion.  Officers  Warren  and  Ver- 
berg  did  not  call  upon  her  one  night,  and  find 
her  in  bed  with  one  Charles  Vose.  Plaintiff 
denied  this,  and  claimed  that  she  had  a  room 
there,  and  worked  for  Charles  Vose,  and  hii 
father  and  mother,  in  their  restaurant. 

It  appears  that,  several  years  before  this  ar- 
restf'plaintifT's  husband  had  been  arrested,  and 
convicted  and  sent  to  state  prison  for  some  of- 
fense, but  had  recently  returned.  The  plain- 
tiff and  he  were  then  living  together.  The  de- 
fendant, while  on  the  stand  as  a  witness,  was 
permitted  to  testify  that  about  a  year  previous 
he  and  another  policeman  visited  the  Gale 
Block,  in  which  was  the  Vose  restaurant,  and 
there  knocked  on  the  door;  that  Mr.  Vose  came 
to  the  door,  and,  being  asked  who  was  in  there 
with  him,  answered  that  it  was  his  wife;  that 
he  had  also  seen  the  plaintiff  a  great  many 
times  on  the  street  at  from  10 to  12 o'clock,  and 
that  she  did  not  seem  to  be  doing  any  business, 
but  just  walking  the  street. 

Plaintiff  was  recalled  by  the  defense,  and  tes- 
tified that  she  was  never  put  out  of  the  Gale 
Block  in  consequence  of  living  with  Mr.  Vose; 
that  he  did  not  live  there  with  her;  that  he  had 
a  room  there,  and  she  had  a  room,  and  a  good 
many  others  had  rooms  there;  that  Mr.  Miller, 
the  janitor  of  the  building,  never  told  her  to 
move  out  in  consequence  of  the  manner  in 
which  she  conducted  herself. 

Mr.  Miller  was  then  called  by  the  defendant, 
and  testified  that  plaintiff  had  rooms  there;  that 
he  served  papers  to  get  Vose  out,  but  was  not 
acquaintea  with  the  reputation  of  the  plaintiff 
at  that  time;  that  he  saw  a  man  in  there  one 
night,  but  could  not  see  if  there  was  anything 
wrong;  that  it  might  have  been  Mr.  Vose,  as 
he  told  him  they  were  going  to  be  married  in 
about  a  week.  Witness  testified  that  he  saw 
men  go  into  the  big  hall  door,  but  could  not 
say  whether  the  room  where  they  went  was  oc- 
cupied by  her. 

Mr.  Warren  was  also  called,  and  testified  to 
seeing  plaintiff  in  bed  with  Vose.  Other  testi- 
mony of  like  character  was  also  given  by  de- 
fendant, under  objection  of  counsel  for  the 
plaintiff.  Defendant  also  ^ve  evidence  of  the 
general  reputation  of  the  pTaintiffas  a  common 
prostitute.  Plaintiff  denied  all  the  specific  acts 
of  lewdness  to  prove  which  such  witnesses  were 
called. 

At  the  close  of  the  testimony  the  counsel 
for  plaintiff  asked  the  court   to  instruct  th# 
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Jury:  "(1)  If  the  jury  shall  find  that  the  phun- 
tiff,  at  the  time  she  was  arrested  by  the  defend- 
ant,  was  coaducting  herself  in  an  orderly  man- 
ner, and  not  committing  any  breach  of  the 
peace,  then  the  defendant  had  no  ri^ht  or  aa- 
thority  to  arrest  her.  (2)  No  officer  is  justified 
in  making  an  arrest  without  a  warrant,  when 
the  person  whom  be  arrests  is  peaceable,  and 
not  engaged  in  open  violence;  as,  for  example, 
by  fighting,  engaging  in  a  riot,  or  about  to  es- 
cape after  committing  a  felony.  (3)  The  law 
does  not  look  with  favor  on  arrests  made  with- 
out a  warrant*  and  an  arrest  without  a  warrant 
cannot  be  justified  if  the  person  arrested  was 
not  engaged  in  a  breach  of  the  peace;  as,  for  an 
example,  in  fighting,  or  in  a  riot,  or  about  to 
escape  after  having  committed  a  felony.  (4)  If 
the  jury  shall  find  that  the  plaintiff  was,  at  the 
time  she  was  arrested,  walking  on  the  street, 
without  molesting  anyone,  then  she  was  not 
committing  any  act  that  would  justify  the  de- 
fendant in  arresting  her  without  a  warrant,  and 
his  act  in  arresting  her  was  unjustifiable,  and 
the  burden  is  on  him  to  justify  the  act.  (5)  If 
the  jury  shall  find  from  the  evidence  that  the 
plaintiff,  at  the  time  of  her  arrest,  was  walking 
on  the  stieet  in  a  lawful  manner,  then  the  jury 
would  be  warranted  in  going  beyond  actual 
damages,  and  giving  the  plaintiff  a  further  sum 
as  exemplary  damages." 

These  instructions  tbe  court  refused. 

It  is  insisted  here  that  the  arrest  was  legal, 
and  within  the  authority  of  the  officer,  under 
the  provisions  of  section  8  of  chapter  14  of  the 
charter  of  the  City  of  Kalamazoo.  This  section 
is  as  follows: 

"Sec.  8.  Th«  marshal  and  police  shall  have 
and  exercise,  within  said  city,  all  the  power 
given  by  law  to  constables  for  the  preservation 
of  the  peace,  and  to  apprehend  and  arrest  of- 
fenders against  the  laws  of  tbe  State.  They 
shall  have  tbe  i)ower  to  enter  any  disorderly  or 

faming  house,  or  dwelling-house,  or  any  other 
uilding  where  a  felon  is  known  to  be  secreted 
or  harbored,  or  where  any  person  is  who  has 
eommitted  any  breach  of  the  peace,  or  where 
any  felony  or  breach  of  the  peace  has  been 
committed.  It  shall  be  the  duty  of  the  said 
marshal  and  police,  and  they  are  hereby  fully 
authorized,  to  suppress  all  riots,  disturbances 
and  breaches  of  the  peace;  to  arrest,  upon  view, 
all  persons  fleeing  from  justice;  to  apprehend, 
upon  view,  any  person  found  in  the  act  of 
committing  any  offense  against  the  laws  of  the 
State;  and  to  take  such  persons  before  the 
proper  officer  or  magistrate,  to  be  dealt  with 
according  to  law;  to  make  complaints  before 
the  proper  officer  or  magistrate  of  any  person 
known,  or  believed  by  them,  to  be  guilty  of 
crime,  or  having  violated  any  ordinance  or  reg- 
ulation of  said  city;  and  to  serve  all  process, 
writs  and  warrants  that  may  be  delivered  to 
them  for  that  purpose,  or  that  may  be  required 
in  any  prosecution  for  the  violation  of  any  or- 
dinance or  regulation  of  said  city.  In  prose- 
cutions under  any  city  ordinance  or  regulation 
of  said  city,  the  marshal  and  regular  police 
thereof  shall  have  the  same  powers,  and  shall 
perform  the  same  duties,  as  are  given  to  and 
performed  by  constables  under  the  laws  of  the 
State;  and,  generally,  they  shall  perform  all 
such  duties  pertaining  to  their  respective  offices 
as  may  be  required  by  the  dty  coundL" 
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It  is  claimed  further,  by  counsel  for  defend 
ant,  that  the  question  whether  the  plaintiff  waa 
at  the  time  of  tbe  arrest  engaged  in  street  walk- 
ing or  not,  or  whether  the  defendant  had  rea- 
sonable grounds  to  suppose  that  she  was,  was  a 
question  for  the  jury,  and,  as  such,  was  prop- 
erly submitted  to  them.  That  it  appears  from 
tbe  record  the  officer  well  knew  the  reputation 
of  the  appellant,  and  that  she  was  a  common 
prostitute;  and  judging  from  her  actions,  the 
unseasonable  time  of  the  night  and  the  suspi- 
cious quarter  of  the  city,  it  cannot  be  said  the 
officer  acted  arbitrarily  or  without  good  and 
reasonable  grounds  for  assuming  and  believing 
that  the  appellant  was  then  and  there  on  the 
public  streets  plying  her  vocation  as  a  common 
prostitute. 

Counsel  state,  as  a  further  proposition,  "that, 
assumino;  it  to  have  been  true  that  the  defend- 
ant acted  upon  an  uncertainty,  but  had  eood 
and  reasonable  cause  to  believe  that  the  plain- 
tiff was  conducting  herself  unlawfully  and  in 
a  disorderly  manner,  and  did  so  believe,  he 
would  still  be  justified  in  making  the  arrest  in 
the  manner  that  he  did." 

It  is  not  claimed  that  the  defenda'Jt  had  a 
warrant  for  the  arrest  of  the  plaintiff  at  the  time 
he  took  her  into  custody ,  and  started  to  convey 
her  to  the  jail;  and  it  appears  that  no  warrant 
bad  ever  been  issued  for  the  plaintiff's  arrest  for 
that  or  any  other  offense.  From  t  he  whole  rec- 
ord, it  appears  that  the  only  excuse  offered  by 
the  defendant  for  the  arrest  on  that  night  was 
that  he  had  heard  her  reputation  as  a  common 
prostitute  discussed  by  the  police  officers  of  the 
city,  and  some  others;  had  made  up  his  mind 
that  she  was  such,  and  had  seen  her  frequently 
on  the  streets,  sometimes  at  unseasonable  hours^ 
and  at  one  time  found  her  in  bed  with  a  Mr. 
Yose.  This  is  about  the  substance  of  the  rea- 
sons given  by  him  which  led  him  on  that  night 
to  believe  Bhe  was  on  the  street  playing  her 
vocation  as  a  common  prostitute.  All  he  had 
seen  that  night  was  that  the  plaintiff  was  down 
on  Main  Street,  went  into  the  Watkins  House 
with  three  other  women,  and  from  there  up 
the  street  for  a  distance,  and,  turning,  walked 
towards  her  own  home.  He  does  not  testify 
nor  claim  that  he  saw  her  talking  with  any 
man,  or  that  she  accosted  any  man,  or  did  any- 
thing more  than  walk  along  a  public  street  to- 
wards her  own  home,  as  any  decent  or  well- 
behaved  lady  might  have  done.  She  was  even 
hurrying  forward  faster  when  she  heard  the 
defendant's  footsteps  rapidly  approaching  her 
as  if  to  overtake  her.  When  he  had  over^ 
taken  her,  he  asked  her  name  and  where  she 
lived,  and  kept  pace  with  her  until  she  had 
arrived  opposite  her  own  door.  He  was  not 
successful  m  finding  out  her  name,  and  claima 
the  plaintiff  told  him  it  was  none  of  hia 
business.  He  started  and  walked  away  from 
her  for  a  little  distance,  according  to  his  own 
testimony,  when  she  told  him,  or  hallooed  at 
him,  as  he  says,  and  dared  him  to  arrest  her, 
when  he  turned,  and  said,  ''If  you  want  to  go 
to  jaD,  I  can  take  you  thcre;^'  He  then  made 
tbe  arrest  Can  anv  thing  be  more  certain  even 
from  the  defendant  s  own  testimon3r,  than  that 
the  arrest  was  made  because,  as  plaintiff  says^ 
die  gave  him  some  sauce,  or  as  defendant  says, 
she  dared  him  to  arrest  her?  He  knew  as  well 
when  he  started  to  leave  her,  whether  she 
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on  the  street  plying  her  vocation  aa  a  common 
prostitute,  as  he  did  when  he  made  the  arrest; 
and  jet  he  turned  away  to  leave,  and  only  made 
the  arrest  when  she  dared  him  to  make  it. 

If  persons  can  be  restrained  of  their  liberty, 
and  assaulted  and  imprisoned,  under  such  cir- 
cumstances, without  complaint  or  warrant, 
then  there  is  no  linut  to  the  power  of  a  i)o]ice 
officer.  Personal  liberty,  which  is  guaranteed 
to  every  citizen  under  our  Constitution  and 
laws,  consists  of  the  right,  of  locomotion, — to 
go  where  one  pleases,  and  when,  and  to  do  that 
which  may  lead  to  one's  business  or  pleasure, 
only  so  far  restrained  as  the  rights  of  others 
may  make  it  necessary  for  the  welfare  of  all 
other  citizens.  One  may  travel  along  the  pub- 
lic highways  or  in  public  places;  and  while 
conducting  themselves  in  a  decent  and  orderly 
manner,  disturbing  no  other,  and  interfering 
with  Uie  rights  of  no  other  citizens  there  they 
will  be  protected  under  the  law,  not  onlv  in 
their  persons,  but  in  their  safe  conduct,  ^he 
Constitution  and  the  laws  are  framed  for  the 
public  good,  and  the  protection  of  all  citizens, 
from  the  highest  to  the  lowest;  and  no  one  may 
be  restrainea  of  his  liberty,  unless  he  has  trans- 
gressed some  law.  Any  law  which  would  place 
the  keeping  and  safe  conduct  of  another  in  the 
hands  of  even  the  conservator  of  the  peace,  un- 
less for  some  breach  of  the  peace  committed  in 
his  presence,  or  upon  suspicion  of  felony, 
would  be  most  oppressive  and  unjust,  and  de- 
stroy all  the  rights  which  our  Constitution 
guarantees.  These  are  rights  which  existed 
long  before  our  Constitution,  and  we  have  taken 
just  pride  in  their  maintenance,  making  them 
a  part  of  the  fundamental  law  of  the  land. 
Whatever  the  charter  and  ordinances  of  the 
City  of  Kalamazoo  may  provide,  no  police  of- 
ficer or  other  conservator  of  the  peace  can  con- 
stitutionally be  clothed  with  such  power  as  was 
attempted  to  be  exercised  here.  No  disorderly 
conduct;  no  breach  of  the  peace,  committed  in 
presence  of  the  officer;  no  suspicion  of  felony, 
— and  vet  under  the  charge  of  the  court  which 
counsel  seek  to  maintain  nere,  a  woman  may, 
simplv  upon  suspicion  that  she  may  commit  an 
act  which  at  most  would  only  amount  to  a  mis- 
demeanor, be  assaulted  and  imprisoned,  if  the 
officer  has  good  reason  to  believe,  and  does  be- 
lieve, that  sne  is  plving  her  vocation  in  such  a 
manner  that  it  will  result  in  an  offense.  No 
more  dangerous  doctrine  could  be  laid  down. 
It  is  a  doctrine  which,  if  upheld,  would  place 
even  the  most  respectable  lady  in  the  land  un- 
der the  surveillance  of  policemen,  and  give 
them  authority  to  arrest  and  imprison  upon 
mere  suspicion  of  an  offense,  however  insig- 
nificant; and,  if  carried  to  the  extent  contained 
in  the  charge  of  the  circuit  judge,  it  would  not 
matter  how  undeserved  the  bad  character  or 
reputation  of  siich  person  might  be.  If  idle 
gossip  is  once  set  afloat,  reflecting  upon  the 
character  and  reputation  of  the  most  virtuous 
woman,  and  that  gossip  once  comes  to  the  ears 
of  the  police  officer,  he  may  act  upon  it,  and  be 
led  to  believe  that  the  woman  is  upon  the  street 
intending  to  ply  her  vocation  as  a  street  walker 
or  common  prostitute,  and  at  once,  without  the 
formality  of  complaint  or  warrant,  place  her 
under  arrest  and  convey  her  to  jail.  The  law 
has  more  regard  for  the  liberty  of  the  citizen, 
and  there  la  a  more  decent  and  orderly  manner 
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of  enforcing  the  law  for  the  public  good.  The* 
officer  had  no  right  to  arrest  the  plaintiff  with- 
out warrant  upon  mere  suspicion  that  she  wa» 
upon  the  street  for  the  purpose  of  plying  her 
vocation  as  a  common  prostitute,  even  under 
the  provisions  of  the  city  ordinance  above  cited. 
Our  Statute  gives  no  such  right,  and  at  the 
common  law  no  such  right  existed.  Suspicioa 
that  a  party  has  on  a  former  occasion  commit- 
ted a  misdemeanor  is  no  justificaiion  for  giv- 
ing him  in  charge  of  a  constable  without  % 
justice's  warrant;  and  there  is  no  distinction  in 
this  respect,  between  one  kind  of  misdemeanor 
and  another.  1  Archb.  Crim.  Pr.  and  PI.  p. 
103,  noU  1;  2  Hale,  P.  C.  89. 

An  arrest  for  misdemeanor,  without  a  war- 
rant, by  one  who  does  not  see  the  offense  com- 
mitted, is  illegal. 

In  People  v.  Pratt,  23  Hun,  800,  it  was  held 
that  an  officer  had  no  authority  to  arrest,  with- 
out warrant,  a  common  prostitute,  unless  dis- 
orderly conduct  is  committed  in  his  presence. 
It  is  true  that  an  officer,  as  a  conservator  of  the- 
peace,  may  arrest  street  walkers  or  common 
prostitutes  who  are  on  the  street  plying  their  vo- 
cation; but  a  mere  suspicion  that  they  are* 
doing  so,  where  there  is  no  act  indicating  that 
the  party  is  there  for  that  purpose,  will  not  jus- 
tify the  arrest  without  warrant 

In  Be  Way,  41  Mich.  804,  Mr,  Jvstiee  Camp- 
bell, speaking  upon  the  subject  of  arrest  with- 
out warrant,  says:  '*It  must  not  be  forgotten 
that  there  can  he  no  arrest  without  due  process 
of  law.  An  arrest  without  warrant  has  never 
been  lawful,  except  in  those  cases  where  the 
public  security  requires  it,  and  this  has  only 
been  recognized  in  felony,  and  in  breaches  of 
the  peace  committed  in  presence  of  the  officer. 
Quinn  v.  Uetsel,  40  Mich.  576,  and  Drennan  v. 
PeopU,  10  Mich.  169." 

The  court  was  in  error  in  that  portion  of  it* 
charge  relative  to  the  defendant's  acting  upon 
his  information  and  belief  that  the  plaintiff 
was  a  common  prostitute,  as  a  justification  for 
the  arrest  without  warrant.  The  court  wa» 
also  in  error  in  refusing  to  give  the  plaintiff's 
requests  to  charge.  Each  request  stated  the  law 
correctly  as  applied  to  this  case,  and  should 
have  been  given.  The  court  was  also  in  error 
in  permitting  defendant  to  introduce  evidence 
of  specific  acts  of  lewdness  on  the  part  of  plain- 
tiff. On  such  a  trial,  it  could  not  be  expected' 
that  a  party  so  attacked  could  be  prepared  ta 
meet  every  issue  so  made. 

The  judgment  must  be  set  aside,  with  costs,  and 
a  new  trial  ordered, 

Campbell,  Champlin  and  Morse*  //.,. 
concurred  with  Lon^,  J, 


Joseph  H.  COFRODE  ei  al..  Relators, 

V. 

George  GARTNER,  Circuit  Judge,  Bespt 
( Mich. )| 

1  •  An  aietion  on  contract  is  within  the  lurto- 
diction  of  the  courts  of  the  State  In  which  wa» 
the  place  of  performance,  although  the  parties 
are  residents  of  other  States. 

2«  Consent  of  the  parties  is  sufficient  t» 
give  Jurisdiction  over  them  to  a  court  which  ha* 
jurisdiction  of  the  subject  matter. 
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4k  Fillngp  a  declaration  on  the  part  of  the 
plaintiff,  and  appearance  and  pleading  on  the 
part  of  defendants,  is  a  sufficient  waiver  of  pro- 
cesB,  althouirh  the  parties  are  nonreeidentB. 

4.  The  rl^ht  of  citixenfl  of  other  States 
to  bring;  suit  In  a  state  oourt  where  a  citizen 
of  that  State  may,  is  guaranteed  and  protected  by 
U.  8.  Const.,  art.  4,  fi  2. 

^»  A  court  has  no  discretion  to  reftise 
to  hear  a  case  between  nonresidents  of  which 
it  has  Jurisdiction,  merely  because  the  suit  is 
broufrht  there  only  for  oonvenience  of  parties 
and  attorneys,  and  will  entail  expense  upon  the 
<€0unt7. 

(GompbeO,  J.,  dissents.) 

(January  81, 1800.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel respondent,  as  Circuit  Jud^e  for  Wayne 
CouDly,  to  entertain  a  suit  growmg  out  of  a 
contract  to  be  performed  in  another  part  of  the 
State,  between  parties  all  of  whom  are  non- 
residents of  the  State,  defendants  having  ap- 
peared by  attorney  without  service  of  process. 
Writ  granted. 

The  facts  are  fully  stated  in  the  opinions. 

Mewrs,  Ashley  Pond»  W.  L.  Carpen- 
ter and  John  Atkinson*  for  relators: 

T^e  Circuit  Court  for  the  County  of  Wayne 
tias  jurisdiction  of  the  subject  matter  of  actions 
of  assumpsit  upon  agreements  which  must  be 
performed,  if  performed  at  all,  within  the  State, 
but  elsewhere  than  in  the  County  of  Wayne. 

Thompson  v.  Michigan  Mut.  Ben,  Asso,  52 
Hicb.  522;  Atkins  v.  Borstler,  46  Mich.  552. 

Its  jurisdiction  in  that  regard  does  not  depend 
upon  whether  or  not  any  of  the  parlies  to  the 
4igreement  in  question,  or  to  the  action,  are  res- 
idents of  the  State. 

Great  Western  R,  Co,  ▼.  Miller,  19  Mich. 
:805;  Boberts  v.  Knights,  7  Allen,  440;  Feabody 
T.  Hamilton,  106  Mass.  217;  Boberts  v.  Duns- 
^nuir,  75  Cal.  203;  Barrett  v.  Benjamin,  15 
Mass.  854;  Miller  ^v.  Black,  2  Jones,  L.  841;  Mc- 
Coifnick  y.  Pennsylania  R.  Co,  49  N.  Y.  808; 
LatoureiU  v.  Clarke,  45  Barb.  827. 

It  is  not  essential  to  give  jurisdiction  of  the 
subject  matter  of  a  particular  action,  of  the 
kind  in  question,  that  the  defendant  should  be 
-actually  found  and  served  with  process  within 
said  State  and  county;  the  voluntary  appear- 
ance of  such  defendants  will  suffice  to  give  such 
jurisdiction. 

Hawes,  Jurisdiction  of  Courts,  248;  Mason 
V.  lh£  Blaireau,  6  U.  S.  2  Cranch,  240  (2  L. 
•«d.  266);  Baldwin  v.  Murphy,  82  III.  485;  Mc- 
Cormick  r,  Pennsylvania  R,  Co.  supra;  Rals- 
ton y.  Chapin,  49  Mich.  274;  Johnston  v.  Toste- 
vin,  60  Iowa,  46;  Christal  v.  Kelly,  88  N.  Y. 
-285. 

•  Citizens  of  each  State  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  of  the 
-several  States. 

U.  S.  Const  art.  4,  g  2,  subd.  1. 

Among  the  privileges  so  guaranteed  to  the 
citizens  of  any  State  within  any  other  State,  is 
the  privilege  of  instituting  and  maintaining  ac- 
tions in  the  courts  of  such  other  States. 

Corfeld   v.   Coryell,    4    Wash.  C.   C.   880; 

Slaughter  Bouse  Cases,  88  U.  S.  16  Wall.  76 

^  L.  ed.  408);  Paul  v.  Virginia,  75  U.  S.  8 

Wall.  180  (19  L.  ed.  860);  Cooley,  Const.  Lim. 
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p.  491;  Barrett  y,  Benjamin,  supra;  Davis  v. 
iHerse,  7  Minn.  18;  Morgan  v.  Netntte,  74  Pa, 
52;  Story,  Conf.  L.  §  542;  Wharton,  Conf.  L. 
g  705;  MiUer  y.  Black  and  Great  Western  R. 
Co,  V.  Miller,  supra;  Gardner  v.  TIu>mcts^  14 
Johns.  184. 
Mr.  Otto  Kirchner*  for  respondent: 
The  courts  have  always  recognized  consid- 
erations of  public  interest  and  public  conven- 
ience as  paramount,  and  refused  to  entertain 
suits  of  aliens  where  public  interest  or  public 
convenience  seemed  to  require  that.they  shoidd 
not  do  so. 

Bacon,  Abr.  title  Aliens;  Gardner  v.  Tliomas, 
14  Johns.  184;  The  Befpenland,  114  U.  S.  868 
(29  L.  ed.  155);  Great  Western  R.  Co,  v.  Miller, 
19  Mich.  815;  McCormick  v.  Pennsylvania  R. 
Co,  49  N.  Y.  303;  Barrett  v.  Benjamin,  15 
Mass.  354;  RoberU  v.  Bunsmuir,  75  Cal.  203. 

ChampUny  Oh,  /.,-  delivered  the  opinion  of 
the  court: 

On  the  7th  day  of  December,  1889,  the  rela- 
tors commenced  suit  in  the  Circuit  Court  for 
the  County  of  Wayne  by  filing  a  declaration 
against  Walston  H.  Brown,  Columbus  R.  Oum- 
mings,  Samuel  Thomas  and  William  B.  How- 
ard. On  December  16,  1889,  defendants  ap- 
peared in  said  cause  by  their  attorneys,  and 
demanded  a  bill  of  particulars,  which  was  fur- 
nished on  the  same  day.  The  defendants  also 
pleaded  the  general  issue,  with  notice  of  re- 
coupment, of  which  they  furnished  a  bill  of 
particulars.  After  the  cause  was  at  issue  it 
was  regularly  noticed  for  trial  by  the  plaintiffs' 
attorneys,  and  placed  upon  the  docket  for  trial 
by  jury  at  the  January  Term  of  said  co^irt. 
On  December  23,  1889,  the  defendanU  filed  an 
affidavit  in  support  of  a  motion  tor  a  b truck 
jury,  which  came  on  to  be  heard  on  the  7ih  dav 
of  Januar^r,  1890,  before  lion.  George  Gard- 
ner, Circuit  Judge  for  the  County  of  Wayne. 
The  plaintiff  opposed  the  motion,  and  filed  an 
affidavit  in  opposition  thereto.  The  motion 
was  submitted  to  the  court,  and  without  decid- 
ing it  the  said  circuit  judge  on  the  13th  day  of 
January,  1890,  of  bis  own  motion  made  an  or- 
der sinking  the  case  from  the  docket  on  the 
grpund  that  all  the  parties  to  the  suit  were  non- 
residents; a  copy  of  which  order  is  as  follows: 
"[Title  of  court  and  cause.]  The  application 
for  a  struck  jury  heretofore  made  in  this  cause 
having  been  duly  considered,  it  satisfactorily 
appearing  to  the  court  that  the  parties  to  tbia 
action  are  nonresidents,  and  that  the  cause  of 
action  and  the  subiect  matter  thereof  arose  in 
the  upper  peninsula  of  this  State,  it  is  ordered 
that  said  cause  be.  and  it  hereby  Is,  stricken 
from  the  docket " 

The  plaintiffs  are  both  residents  of  the  State 
of  Pennsylvania.  Three  of  the  defendants  are 
residents  of  New  York;  one,  of  Illinois. 

The  coniroversv  respecting  which  suit  is 
brought  arises  under  a  contract  for  building  a 
railroad  in  this  State  in  the  upper  peninsula. 
Early  in  the  year  1888  the  plaintiffs  commenced 
suit  by  attachment  in  the  County  of  Marquette, 
but,  for  reasons  stated  in  the  petition  for  a 
mandamus,  that  suit  was  discontinued,  and  this 
commenced  by  mutual  understanding,  on  the 
agreement  of  the  parties.  The  relators  prav 
that  a  writ  of  mandamus  issue  to  said  circuil 
judge,  directing  him  to  vacate  the  above  order 
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striking  the  case  from  the  docket  In  show- 
ing cause  why  the  mandamuB  ahonid  not  be 
gnmted,  Judge  Qartner  sets  out  the  opinion 
rendered  by  him  at  the  time  he  ordered  the 
case  struck  from  the  docket,  as  follows:  "U^- 
-on  the  application  made  for  a  struck  jury,  it 
was  made  to  appear  that  the  plaintiffs  were  res- 
idents of  and  do  business  in  the  City  of  Phila- 
delphia, and  the  defendants  in  the  City  of  New 
York.  The  subject  matter  of  the  conlroTersy 
arose  and  is  located  in  the  upper  peninsula  of 
this  Slate.  This  is  shown  in  the  affidavit  of 
counsel,  wherein  it  is  stated:  'Affiant  further 
says  that  all  the  parties  to  this  suit  are  nonres- 
idents of  this  State;  .  .  .  that  the  transaction 
involved  in  this  suit  arose  in  the  upper  penin- 
sula of  Michigan.  It  appears  that  the  declara- 
tion was  filed  December  7,  1889,  and  the  plea 
December  16  following.  No  process  ever  is- 
sued out  of  this  court  m  said  matter,  nor  was 
aervice  had,  and  it  is  apparent  that  this  forum 
wherein  to  litigate  and  determine  this  contro- 
versy is  by  consent  of  counsel,  and  selected  for 
convenience.'  This  suit  involves  a  large 
amount  of  money,  the  claim  in  the  declaration 
being  $1,000,000;  and  several  weeks  will  have 
to  be  consumed  in  the  trial  thereof,  involving 
the  county  in  expense  of  thousands  of  dollars, 
and  in  a  matter  wherein  the  county  has  no  in- 
terest, either  in  the  parlies  or  the  subject  mat- 
ter. It  certainly  does  not  seem  right  that  the 
people  of  this  county  should  be  made  to  bear 
the  burden  of  expense  of  determining  contro- 
versies between  foreign  litigants.  The  docket 
of  this  court  is  crowded,  and  we  have  more 
than  we  can  do  in  determining  matters  where- 
in the  jurisdiction  of  the  court  is  undoubted. 
This  case  has  no  business  here,  and  an  order 
will  be  entered  striking  it  from  the  docket." 

He  further  states  as  follows:  "That  on  in- 
formation and  belief  this  respondent  states  the 
fact  to  be  that  the  relators  were  not  obliged  to 
come  into  this  State  to  prosecute  their  right  of 
action  against  said  defendants.  Neither  did 
they  casually  find  them,  or  any  of  them,  in  this 
State,  .  •  .  nor  was  the  appearance  or  plea  en- 
tered by  the  said  defendants,  or  any  of  them, 
in  obedience  to  any  process  issued  out  of  said 
circuit  court,  nor  in  obedience  to  any  notice  of 
rule  to  plead  indorsed  upon  a  copy  of  the  dec- 
laration tiled  in  said  circuit  court  at  commence- 
ment  of  suit,  •  .  .  but  said  declaration  and 
plea  were  filed,  and  said  appearance  was  en- 
tered, in  accordance  with  the  previous  stipula- 
tion of  the  parties." 

He  further  alleges  that  there  are  922  cases 
upon  the  docket,  of  which  713  are  for  trial  by 
jury  at  the  present  term,  exclusive  of  criminal 
cases;  tha^  the  circuit  court  is  overcrowded 
with  business,  and  that  the  disposition  of 
causes  in  said  circuit  court  is  delated  because 
of  the  crowded  state  of  its  docket;  that  the 
trial  of  the  alleged  cause  would  consume  at 
least  a  month  of  the  time  of  the  judges  and 
jury,  and  in  that  way  would  seriously  interfere 
with  the  disposition  of  the  legitimate  business 
of  the  court,  besides  entailing  upon  the  County 
of  Wayne  an  expense  of  many  thousands  of 
dollars;  and  that  he  made  the  order  complained 
of  because  he  deemed  the  same  in  the  interest 
of  the  administration  of  public  justice,  and  of 
the  public  welfare.  He  summarizes  bis  reasons 
for  striking  the  cause  from  the  docket  as  fol- 
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lows:  "(1)  That  the  said  circuit  court  has  no 
jurisdiction  of  the  said  alleged  cause.  (2)  That 
the  consent  of  parties  and  their  attorneys  does 
not  and  cannot  confer  jurisdiction  upon  said 
court,  inasmuch  as  all  parties,  both  the  alleged 
plaintiffs  and  the  alleged  defendants  are  nonres- 
idents of  this  State.  (3)  That,  if  jurisdiction 
can  be  conferred  by  consent  of  parties  and  at- 
torneys, it  does  not  become  obligatory  upon 
the  court  to  entertain  jurisdiction,  but  whether 
the  same  shall  be  entertained  or  not  by  the 
court  is  a  matter  which  rests  in  the  sound  dis- 
cretion of  the  court;  and  that  public  conven- 
ience and  interest  are  paramount  to  the  pri- 
vate convenience  of  the  parties.  (4)  That  it 
is  apparent  from  the  facts  set  out  that  the  said 
alleged  suit  is  brought  into  the  Circuit  Court 
for  the  County  of  Wayne  for  the  convenience 
of  the  parties  and  their  attorneys  only." 

I  shall  consider  these  reasons  in  the  order 
named  by  the  circuit  judge. 

First,  as  to  the  jurisdiction  of  the  circuit 
court.  The  several  circuit  courts  in  this  State 
are  courts  of  general  jurisdiction.  The  cause 
of  action  stated  in  the  declaration  is  transitory. 
It  is  action  of  assumpsit,  arising:  out  of  a  con- 
tract claimed  to  have  been  performed  in  this 
State;  and  the  Circuit  Court  for  the  County  of 
Wayne  has  cognizance  of  suits  upon  contracts 
like  the  one  sued  upon  irrespective  of  the  local- 
ity of  their  origin,  provided  the  parties,  by  serv- 
ice of  process  or  otherwise,  are  before  the 
court  Thompson  v.  Michigan  Mut,  Be^,  Asso, 
52  Mich.  522. 

Were  the  parties  properly  before  the  court  T 
The  suit  was  not  commenced  by  either  of  the 
two  methods  authorized  by  §  7291,  How.  Stat. 
The  petition  asserts  that  the  suit  was  com- 
menced by  the  filing  of  the  declaration  (and  a 
copy  is  attached  to  the  petition).  In  so  doing 
the  plaintiffs  submitted  themselves  to  the  ju- 
risdiction of  the  court,  as  a  party  to  the  record 
{People  V.  McCaffrey,  75  Mich.  115),  and  the  de- 
fendants, by  appearing  and  pleading  to  the 
declaration,  voluntarily  submitted  themselves 
likewise  to  the  jurisd  iction  of  the  court.  While 
it  is  true  that  no  consent  of  parties  can  give  a 
court  jurisdiction  of  the  subject  matter  of  a 
suit  which  the  court  did  not  possess  without 
such  consent,  it  is  equally  true  that  a  court  can 
obtain  jurisdiction  over  the  person  by  the  con- 
sent of  such  person;  and  service  of  process  is 
always  treated  as  waived  by  a  general  appear- 
ance in  the  cause,  and  pleading  to  the  merits. 
And  this  is  so  although  the  defendant  is  a  non- 
resident, and  suable  only  in  a  particular  place. 
Thompson  v.  Michigan  Mut.  ben,  Asso,  supra. 

There  is  no  claim  or  pretense  that  this  is  a 
fictitious  suit,  or  that  it  is  not  brought  in  good 
faith,  to  determine  a  genuine  controversy  of 
vital  interest  to  the  parties  concerned.  Section 
7647  of  Howell's  Statutes  enacts  that  issues  of 
fact  in  actions  upon  contracts  shall  be  tried  in 
the  county  where  one  of  the  parties  shall  re 
side  at  the  commencement  of  suit,  unless,  for 
the  convenience  of  parties  and  their  witnesses, 
or  for  the  purposes  of  a  fair  and  impartial 
trial,  the  court  shall  deem  it  necessair  to  order 
such  issues  to  be  tried  in  some  other  clesignated 
county.  This  provision,  however,  applies  only 
to  residents. 

We  held  in  Atkins  v.  Borstler,  46  Mich.  568, 
that  the  Statute  does  not  apply  to  nonresident 
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defendants,  nor  to  a  resident  plaintiff  suing  a 
nonresident  defendant,  from  the  necessity  of 
the  case;  that,  if  a  nonresident  could  not  be 
sued  in  any  county  where  he  could  be  found, 
he  could  not  be  sued  at  all.  In  that  case  the 
plaintiff  was  a  nonresident  of  the  county  where 
the  suit  was  brought,  and  the  defendant  was  a 
nonresident  of  the .  Htate.  The  action  was 
transitory,  and  we  held  the  court  had  complete 
jurisdiction. 

Whether  courts  ought  to  take  jurisdiction  in 
suits  between  aliens,  when  the  cause  of  action 
arose  in  a  foreign  country,  is  not  the  question 
in  dispute  here.  If  it  were,  I  should  be  willing 
to  follow  the  views  expressed  by  CJii^  Justice 
Marshall  in  Mason  v.  T?ie  Blaireau,  o  U.  S.  2 
Granch.  240  (2  L.  ed.  266).  In  that  case  the 
want  of  jurisdiction  was  ureed«and  in  deliver- 
ing his  opinion  he  said:  'These  doubts  seem 
rather  founded  on  the  idea  that,  upon  prin- 
ciples of  general  policy,  this  court  ought  not 
to  take  coguizance  of  a  case  entirely  between 
foreic^ners,  than  from  any  positive  incapacity 
to  do  so.  On  weighing  the  considerations 
drawn  from  public  convenience,  those  in  favor 
of  the  jurisdiction  appear  much  to  overbalance 
those  against  it,  and  it  is  the  opinion  of  this 
court  that,  whatever  doubts  may  exist  in  a  case 
where  the  juiisdiction  may  be  objected  to, 
there  ought  to  be  none  where  the  parties  assent 
to  it." 

In  suits  between  foreigners,  brought  in  our 
courts,  the  courts  are  not  obliged  to  entertain 
jurisdi^ion.  They  may  and  usually  do  so 
upon  principles  of  comity,  and  seldom  decline, 
except  through  a  fear  that  they  may  not  be 
capable  of  doing  full  and  exact  justice  through 
a  want  of  knowledge  of  the  laws  of  the  place 
where  the  cause  oi  action  arose,  which  enter 
into  and  make  a  part  of  the  contract,  or  affect 
the  rights  and  remedy  of  the  parties. 

In  Great  Western  R,  Co.  v.  Miller,  19  Mich. 
805,  the  plaintiff  was  a  resident  of  Canada,  and 
brought  suit  against  the  railroad  company  in 
Wayne  Circuit  Court,  in  Michigan,  for  a  tres- 
pass to  his  person  committed  in  Canada.  The 
defendant  appeared  voluntarily.  It  was  ob- 
jected that  the  court  erred  in  taking  and  exer- 
cising jurisdiction.  This  court  said  :  "The 
voluntary  appearance  of  the  defendant  below 
renders  any  discussion  of  the  subject  of  the 
venue  unnecessary.  There  can  be  no  doubt 
that  the  locality  of  the  trespass  does  not  of  it- 
self oust  the  jurisdictiou,  where  the  court  has 
lawfully  obtained  control  over  the  parties. 
But  where  the  parties  are  not  residents  of  the 
United  States,  and  the  trespass  was  committed 
abroad,  the  right  of  action  in  our  courts  can 
only  be  claimed  as  a  matter  of  comity,  and 
they  are  not  compellable  to  proceed  in  such 
cuses." 

In  Rof>ert»  v.  Duntmuir,  75  Cal.  203,  suit 
was  brought  by  one  subject  of  Great  Britain 
against  others  of  that  Kingdom,  upon  a  cause 
of  action  in  tort  arising  in  British  Columbia. 
At  the  time  of  bringing  the  action  the  plaintiff 
and  one  of  the  defendants  resided  in  the  State. 
Two  of  the  defendants  were  nonresidents,  and 
were  not  served,  but  they  filed  a  petition  to 
have  the  cause  remanded  to  the  United  States 
(fourt,  and  had  procured  an  extension  of  time 
to  answer  after  such  appearance.  The  court 
below  dismissed  the  suit,  on  the  ground  of 
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want  of  jurisdiction.  The  supreme  court 
versed  this  ruling,  holding  that  the  court  had 
jurisdiction.  S^  also,  as  to  jurisdiction  over  a 
nonresident  defendant,  Bedbody  v.  HamiUon, 
106  Mass.  217;  Molyneux  v.  Seymour,  80  Ga. 
440,  76  Am.  Dec  667,  noU;  Wharton,  Conf. 
L.  §§  788.  789;  dmith  v.  Gibson,  88  Ala.  284; 
BohertM  V.  Knights,  7  Allen,  449;  BarrOl  ▼. 
Ber^amin,  15  Mass.  854;  MiOer  ▼.  Black,  % 
Jones,  L.  (N.  C.)  841;  Stramburg  y.  Beekman^ 
Busb.  L.  250;  McCormick  v.  Pennsylvania  B, 
Co.  40  N.  r.  808:  CampbeU  y.  Wilson,  6  Tex. 
879. 

The  case  of  McCormick  y.  Bennsylvania  R, 
Co.,  supra,  was  a  case  where  a  nonresident  of 
the  State  of  New  York  sued  a  foreign  corpora- 
tion upon  a  cause  of  action  which  was  transi- 
tory in  its  nature,  and  arose  in  another  State. 
The  defendant  had  appeared  voluntarily  by 
attorney.  Mr,  Justice  Folger  said:  "We  hold 
that,  where  the  court  has  the  jurisdiction  of 
the  subject  matter  or  cause  of  action,  that  con- 
sent may  confer  jurisdiction  of  the  person, 
and  that  such  consent  may  be  expressed  by- 
a  foreign  corporation  bv  appearing  by  attorneys 
and  answering  generally  in  the  action." 

The  next  reason  given  by  the  circuit  judge- 
is  that  if  lurisdiction  is  conferred  by  consent  it 
does  not  become  obligatory  upon  {he  court  to 
entertain  jurisdiction.  The  correctness  of  this 
position  must  depend  upon  the  right  of  the 

g lain  tiff  to  seek  redress  in  the  courts  of  the 
tate.  If  a  party  has  a  right  to  plant  his  suit 
in  a  circuit  court  of  this  State,  the  cireuit  judge 
has  no  discretion  to  exercise  in  the  matter.  He 
cannot  say  to  one  suitor,  "I  will  retain  your 
suit,"  and  to  another,  *'I  will  dismiss  it  It 
is  among  the  fundamental  rights  of  a  people 
under  one  government  that  they  may  be  se- 
cured in  the  acquirement,  possession  and  en- 
joyment of  property,  and  for  this  purpose 
courts  are  instituted  as  part  of  the  Organic 
Iaw,  in  which  every  person  shall  have  hia 
remedy  by  due  process  of  law.  It  is  secured 
as  a  privilege  to  which  every  citizen  of  the 
United  States  is  entitled.  The  redress  of 
wrongs  and  the  means  of  enforcing  contracts 
are  of  the  greatest  consequence  to  the  citizen* 
of  every  State. 

Article  4,  §  2,  of  the  Constitution  of  the 
United  States  declares  that  *'  the  citizens  of  each 
State  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  States." 
In  commenting  upon  this  clause  of  the  Con- 
stitution, the  Supreme  Court  of  the  United 
States  in  Conner  v.  Elliott,  59  U.  S.  18  How. 
598  ri5  L.  ed.  498],  said:  *'We  do  not  deem  it 
needful  to  attempt  to  define  the  meaning  of  the 
word  'privileges  in  this  clause  of  the  Constitu- 
tion. It  is  safer  and  more  in  accordance  with 
the  duty  of  a  judicial  tribunal  to  leave  its 
meaning  to  be  determined,  in  each  case,  upon 
a  view  of  the  particular  rights  asserted  and  de- 
nied therein.  ...  It  is  sufficient  for  this  case 
to  say  that,  according  to  the  express  words  and 
clear  meaning  of  this  clause,  no  privileges  are 
secured  by  it,  except  those  which  belong  to 
citizenship."  The  right  to  bring  suit  Jo  the 
several  courts  of  this  State  having  jurisdiction 
is  a  privilege  of  every  citizen  of  this  State. 
Especially  is  this  true  with  reference  to  the 
enforcement  of  contracts.  A  citizen  of  another 
State  may  come  into  tliis,  and  acquire  and  en-  - 
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Joy  property.  He  may  inherit  and  transmit 
property.  He  may  enier  into  contracts,  to  the 
■ame  extent  that  a  citizen  of  this  State  can  do 
80,  and  in  this  his  rights  are  guaranteed  by  the 
above  provision  of  the  Constitution;  and  I 
think  that  his  right  to  bring  suit  in  this  State, 
in  any  case  where  a  citizen  of  the  State  may, 
is  idso  guaranteed  and  protected  by  this  pro- 
vision of  the  Constitution.  This  right  does  not 
depend  upon  the  fact  of  the  defendant's  having 
property  in  this  State  which  can  be  reached  by 
execution.  There  are  many  cases  where,  in  a 
suit  between  citizens  of  this  Slate,  there  can  be 
no  property  found  out  of  which  to  satisfy  an 
execution;  nevertheless  the  plaintiff  has  a  right 
to  plant  his  suit,  litigate  his  claims  and  obtain 
Judgment.  Wilson  v.  Martin- Wilson  Auto- 
matic Fire- Alarm  Co,  140  Mass.  24. 

The  fourth  reason  set  out  by  the  circuit 
Judge  affords  no  excuse  for  his  declining  to 
hear  the  case.    JNone  of  the  reasons  alleged  ap- 

gear  to  me  to  be  valid  reasons  for  refusing  to 
ear  the  case,  or  for  striking  it  from  the  docket. 
Ko  court  or  jud^  has  a  lawful  right  to  deny 
to  suitors  tiie  privilege  of  bnnging  and  prose- 
cuting their  suits,  upon  the  ground  that  to  en- 
tertain them  will  entail  expense  upon  the 
counter.  The  parties  were  nghtfuUy  before 
the  Circuit  Court  for  the  County  of  Wayne. 
The  court  bad  full  jurisdiction  of  the  parties 
and  the  subject  matter,  and  the  circuit  judge 
was  in  error  m  holding  that  the  court  had  no 
Jurisdiction,  or  that  it  had  a  discretion  whether 
to  entertain  the  suit  or  not 

A  mandamus  must  issue  as  prayed  for,  direct- 
ing Son,  Gleorge  Gkrtner,  Circuit  Judge  for  the 
Countv  of  Wavne,  to  reinstate  said  cause  upon 
the  calendar  of  said  courL 


and  Grant*  JJ.,  concurred. 


Campbell* «/.,  dissenting: 

Relators  are  assignees  of  a  firm  consisting  of 
Oliver  W.  Barnes,  of  New  York  City,  Joseph 
W.  Crawford,  of  Philadelphia,  and  Francis  C. 
O'Reilly,  of  Orange,  N.  J.  Relators  both  live 
in  Pennsylvania.  "  Their  assignors  had  a  con- 
tract for  building  a  railroad  in  three  of  the  up- 
per peninsula  counties,  with  Wnlston  H.  Brown 
and  Samuel  Thomas,  of  New  York  City,  and 
Columbus  R.  Cummings  and  William  B. 
Howard,  of  Chicago.  None  of  these  defend- 
ants have  been  in  Michigan  during  the  trans- 
actions to  be  referred  to.  Relators  appear  to 
have  brought  a  suit  of  foreign  attachment 
against  the  defendants  in  the  upper  peninsula, 
at  Marouette,  on  which  issue  was  joined.  Sub- 
eequently,  for  reasons  of  convenience,  this  suit 
was  discontinued,  and  by  mutual  understand- 
ing they  attempted  to  bring  a  suit  in  the  Cir- 
cuit Court  for  Wayne  County,  filing  a  declara- 
tion on  December  7,  1889.  Defendants,  by 
attorney,  put  in  a  plea  to  the  merits  on  Decem- 
ber 16,  1889.  No  service,  or  attempt  at  serv- 
ice, was  made  on  any  one  of  the  defendants. 
Relators  early  in  January,  1890,  the  case  being 
on  the  term  calendar  for  trial  as  a  jury  cause, 
applied  to  the  respondent  for  a  struck  jury, 
setting  up  the  circumstances  of  the  contro- 
versy, and  the  wide  range  of  inquiry  necessary, 
mud  the  residence  of  the  parties,  and  the  local- 
ity of  the  work  done  and  in  litigation,  and 
claiming  that  all  of  the  facts  made  it  unsafe 
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and  undesirable  for  trial  by  an  ordinary  Jury. 
Defendants  opposed  this  motion,  and  insisted 
there  was  no  reason  for  having  a  special  jury. 
On  these  facts  appearing,  the  respondent  re- 
fused to  have  the  case  kept  in  court  at  all,  as 
one  which  the  Wayne  Circuit  Court  was  not 
bound  to  try,  and  dismissed  it.  Relators  seek 
a  mandamus  to  restore  the  cause  to  the  court 
and  calendar. 

Several  reasons  were  discussed  on  the  hear- 
ing before  us,  depending  on  very  grave  ques- 
tiona  In  the  view  I  take  of  the  motion,  it  ia 
not  necessary  to  consider  them  all.  The  juris- 
diction, in  my  view,  depends  entirely  on  the 
policy  of  the  statutes  of  Michigan.  Without 
passing  on  the  point  directly,  I  am  inclined  to 
think  that,  if  the  suit  had  been  begim  in  the 
statutory  way,  the  controversy  might  be  liti- 
gated in  our  courts  somewhere  against  the 
parties  reached.  But  the  controversy  is  fairly 
presented,  not  whether  our  courts  can  entertain 
proceedings  between  nonresidents,  but  whether 
this  suit  is  brought  at  such  a  place  and  in  such 
a  way  that  the  Wayne  Circuit  Court  is  legally 
bound  to  hear  it,  and  has  no  option  on  the  sub- 
ject. If  not  legally  bound  to  do  so,  we  have 
no  right  to  review  its  discretion  in  declining  to 
hear  it.  While  we  have  statutes  which  to 
some  extent,  at  least,  raise  distinctions  arising 
out  of  residence,  I  do  not  propose  to  consider 
them  all  particularly.  There  are  some  inci- 
dents of  territorial  jurisdiction  which  are  uni- 
versally recognized.  Among  these  is  the  con- 
stitutional and  elementary  doctrine  that,  while 
every  State  may  reach  property  actually  with- 
in its  borders,  no  personal  juagment  has  the 
least  validity  unless  made  against  a  person 
actually  served  with  process,  or  else  appearing 
voluntarily  to  respond  to  a  suit.  It  is  equally 
well  settled  that  no  one,  whether  partner  or  in 
any  other  relation  of  joint  interest,  can  subject 
any  of  his  associates  to  such  personal  jurisdic- 
tion, either  by  suit  or  by  arbitration.  No  one 
can  be  brought  into  court  personally,  without 
personal  service  or  personal  waiver  of  service. 
In  order,  therefore,  to  get  a  personal  judgment 
against  all  these  defendants,  they  must  all  be 
served  or  appear;  and  a  judgment  which  does 
not  bind  them  all  personally  is  not  entitled  to 
faith  and  credit,  under  the  Constitution  of  the 
United  States.  UArcy  v.  Ketchum,  52  U.  S. 
11  How.  165  [18  L.  ed.  648]. 

It  is  plain  that  so  long  as  these  defendants 
are  outside  of  Michigan,  no  court  in  Michigan 
can  reach  them.  Service  of  Michigan  process 
beyond  the  Slate  is  not  due  process  of  law,  and 
is  void  for  an  v  jurisdictional  purpose.  Bischoff 
V.  Wetli^ed,  76  U.  S.  9  Wall.  812  [19  L.  ed. 
8291;  McEwan  v.  Zimmer,  88  Mich.  765. 

Under  our  statutes,  no  service  of  process  is 
valid  outside  of  the  county,  upon  any  defend- 
ant, until  jurisdiction  has  been  obtained  by 
service  on  some  defendant  within  it.  Turriil 
y.  Walker,  4  Mich.  177;  Denison  v.  BmiUi,  33 
Mich.  155. 

When  a  suit  has  been  so  far  instituted  as  to 
fix  the  jurisdiction  against  any  defendant,  al- 
though the  authorities  are  not  entirely  clear, 
there  is  usually  no  obstacle  to  a  waiver  of  strict 
procedure  by  voluntary  action  under  appear- 
ance. But  I  have  found  no  support  anywhere 
for  the  doctrine  that  jurisdiction  itself  can  be 
given  in  any  way  or  in  any  case  not  provided 
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for  by  law;  and  there  Is  no  proviflion  in  statute 
or  commoD  law  which  allows  jurisdiction  to 
depend  on  the  mere  will  of  parties.  The  only 
provision  in  our  laws  which  allows  litigation 
to  be  commenced  without  process  applies  only 
to  courts  of  justices  of  the  peace,  and  its  express 
authorization  is  not  without  significance,  as 
creating  a  new  method  for  the  first  time.  By 
section  6828  of  Howell's  Statutes  it  is  provided 
that  suit  may  be  instituted  before  a  justice 
either  by  the  voluntary  appearance  of  "parties 
or  by  process."  It  may  be  remarked  that  there 
is  no  statutory  or  common-law  rule  which  al- 
lows the  origmal  jurisdiction  of  any  court  to 
\)e  called  into  exercise  except  by  or  through 
the  party  in  person.  It  is  not  within  the  power 
of  an  attorney  to  represent  his  client  in  litiga- 
tion not  already  pending.  By  section  6825,  a 
voluntary  suit  is  to  be  commenced  "at  the  time 
when  the  parties  shall  appear  before  the  justice 
and  join  issue."  The  statute  also  allows  a 
debtor,  with  the  consent  of  a  creditor,  to  ap- 
pear in  person  before  a  justice,  and  confess 
judgment  without  process.  Section  6816.  But 
this  can  only  be  done  by  a  strict  compliance 
with  the  statute,  and  a  judgment  by  confession 
in  any  way  varying  from  the  statutorv  method 
is  void.  Spear  v.  Carter,  1  Mich.  1&;  Wilson 
▼.  DaviSf  1  Mich.  156;  Beach  v.  BoUford,  1 
Doug.  (Mich.)  199;  Clark  v.  Holmes,  Id.  890. 

The  same  rule  applies  to  stay  of  execution  of 
Justice's  judgment.  If  given  for  any  more 
than  the  statutory  amount,  it  is  absolutely  void. 
Shadbolt  Y.Bronson,  1  Mich.  85.  It  is  also 
held  in  Sc^r  v.  Fry,  87  Mich.  236,  in  accord- 
ance with  many  other  cases,  that  a  partner  has 
no  authority  to  confess  judgment. 

There  has  been  some  doubt  at  common  law 
whether  an  appearance  can  be  entered  at  all 
before  the  time  expires  under  the  process  served, 
and  it  seems  then  to  be  confined  to  cases  where 
it  is  necessary  for  some  purposes  for  the  de- 
fendant; as,  for  example,  to  discharge  appear- 
ance bail.  But  there  is  nowhere  any  recogni- 
tion of  the  validity  of  a  proceeding  not  com- 
menced by  legal  process.  It  is  not  profitable 
to  attempt  to  surmise  all  the  reasons  for  legal 
rules,  but  courts  have  no  right  to  disregard 
them.  The  government  is  interested  in  con- 
trolling litigation,  and  in  preventing  it,  except 
under  its  own  regulations.  It  involves  many 
considerations  which  none  but  the  Legislature 
can  pass  upon.  Due  process  of  law,  under 
which  property  may  be  seized  and  sold,  or 
whereby  the  public  machinery  is  used  at  pub- 
lic expense,  cannot  depend  on  mere  private 
will.  Our  laws  have  removed  most  of  the 
merely  formal  impediments  to  suing,  but  they 
have  not  allowed  pai'ties  to  get  into  court,  ex- 
cept through  the  ways  indicated.  There  is  but 
one  method  left  to  the  parties  for  litigating  dis- 
puted facts  in  any  but  the  regular  way,  and 
that  is  by  arbitration.  That  is  allowed  to  be 
done,  not  in  court,  but  out  of  court;  but  it  may 
be  submitted  by  acknowledgment  before  some 
public  ofllcer,  and,  if  regularly  executed,  may 
be  by  the  submission  entitled  to  be  entered  as 
a  judgment  in  a  court  designated.  How.  Stat. 
g8474. 

But,  if  not  executed  in  strict  accordance  with 
law,  such  award  cannot  be  received  by  any 
court  as  the  foundation  of  a  judgment  'xQio- 
tion  V.  Bvrroios,  41  Mich.  713);  and  the  «rbi- 
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tration  cannot  cover  questions  of  landed  title. 
§8475. 

Provision  is  also  made  for  confession  of  Judg- 
ment by  virtue  of  power  executed  out  of  court, 
but  the  attorney's  power  to  file  a  eognant  must 
be  found  in  a  special  and  separate  appointment 
in  writing,  outside  of  the  evidence  of  debt,  and 
is  strictly  limited  by  its  terms.    §  7662. 

Parties  are  also  allowed  to  agree  upon  a  case 
stating  only  facts,  and  submit  it  to  the  circuit 
court  for  judgment  on  the  law,  without  suit 
brought,  if  the  controversy  might  be  made  the 
ground  of  an  action;  but  it  must  be  shown  by 
afi^davit  that  the  controversy  is  real  and  in  gooa 
faith.    How.  Stat.  §  6469. 

But  it  was  held  in  Goodrich  t.  Detroit,  19 
Mich.  279,  that  such  a  case  must  leave  no  in- 
ference of  fact  to  be  drawn  by  the  court,  and 
that  no  further  facts  or  evidence  can  be  per- 
mitted to  be  introduced.  No  other  cases  of 
voluntary  jurisdiction  have  been  provided  for, 
and  none  of  these  include  any  litigation  of  io- 
sues  of  fact. 

When  we  look  at  the  Judiciary  laws,  we  shall 
find  them  as  precise  in  their  directions  as  the 
common-law  practice,  but  simplified  in  details. 
They  provide  both  wh«re  and  how  suits  shall 
be  begun,  and  of  what  the  courts  shall  have 
cognizance.  It  is  declared  that  the  circuit 
courts  shall  have  power,  and  it  shall  be  their 
duty,  to  hear  and  determine  all  such  matters 
"as  may  be  lawfully  brought  into  said  courts." 
It  is  further  declar^  that  the  rules  regulating 
their  practice  "shall  govern  the  practice  and 
proceedings  in  the  circuit  courts,  until  altered 
by  the  supreme  court,  or  by  their  authoritT.** 
§6467. 

The  venue  may  be  changed  on  good  cause 
shown,  which  is  a  matter  of  judicial  discretion, 
and  which  is  in  no  case  allowed  to  be  done  by 
act  of  parties.  §  6468;  GreeUff  v.  StOson,  il 
Mich.  154. 

The  only  specified  case  in  which  It  Is  done, 
except  by  the  local  judge,  is  where  that  judge 
is  disqualified;  and  then  it  must  be  done  by 
regular  proceedings  before  another  public  offi- 
cer, which  must  conform  to  the  Statute  to  be 
valid.  §  6495;  Shannon  y.  Smith,  81  Mich. 
452. 

Section  7291  provides  two  ways  for  begin- 
ning suits  for  debt  or  damages,  which  are  (1) 
by  original  writ,  and  (2)  by  filing  and  service 
of  declaration.  It  has  been  settled  by  our  de- 
cisions that  the  suit  is  nut  begun  till  the  declara- 
tion is  served.  Detroit  Free  Press  Co,  ▼.  Bang 
(Mich.)  44  N.  W.  Rep.  149  (Jan.  Term,  1890>. 

And,  as  already  suggested,  service  cannot 
be  made  on  any  defendant  out  of  the  county 
until  it  has  been  served  and  proof  of  service 
filed  in  the  county  where  the  suit  is  pending. 
Denison  v.  Smith,  83  Mich.  156;  Clark  v.  LicA- 
tenberg,  88  Mich.  807;  TurriU  v.  Walker,  4 
Mich.  177. 

And  it  has  been  settled  that  service  cannot 
be  made  within  the  original  county  on  anyone 
who  is  there  as  a  witness,  or  on  any  other  legal 
errand,  which  exempts  him  from  process  while 
away  from  his  residence.  Jaeobson  ▼.  Hosmer, 
76  Mich.  284. 

By  section  7547  it  is  provided  that  all  transi- 
tory actions  shall  be  tried  in  the  residence  of 
one  or  the  other  of  the  parties. 

It  was  held  in  Haywood  v.  Johnson^  41  Mich. 
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098,  that  this  Is  Jurisdictional,  and  requires 
suits  to  be  commenced  there.  It  is  only  when 
a  defendant  is  not  a  resident  of  the  State  that 
he  may  be  served  where  he  can  be  found. 
This  is  a  rule  of  necessity,  and  results  from 
the  doctrine  that  all  persons  temporarily  in  any 
county  become  sublect  to  its  Jurisdiction,  and, 
if  they  haye  no  fixed  residence,  must  be  treated 
as  commorant  wherever  they  are  found.  Un- 
der our  statutes  it  is  impossible  to  hold  that 
any  circuit  cpurt  has  Jurisdiction  without  either 
process  or  service  of  declaration.  Those  are 
the  only  methods  recognized.  Until  a  suit  is 
pending,  no  attorney  has  official  authority  to 
appear  for  a  client,  and  when  a  suit  is  actually 
pending  no  party  can  answer  for  any  other 
partT.  No  court  can  be  compelled  to  assume 
the  burden  or  authority  of  jurisdiction,  unless 
in  cases  authorized  by  law.    It  is  not  in  the 


power  of  private  persons,  whether  citizens  or 
not.  to  impose  duties  on  courts,  except  by  fol- 
lowing the  legal  rules.  The  public  officers. 
Judicial  or  otherwise,  cannot  have  duties  laid 
on  them  by  private  action.  The  return  before 
us  indicates  the  great  public  inconvenience 
which  would  follow  the  assumption  of  juris- 
diction in  this  case.  That  would  be  no  answer 
to  the  application  before  us,  if  the  legal  duty 
exists,  ^ut  it  indicates,  perhaps,  some  of  the 
reasons  which  have  induced  the  law-makers  to 
80  apportion  the  iurisdiction  of  courts  as  to 
make  the  burdens  fall  where  they  ought  to  fall, 
and  to  prevent  parties  from  choosing  their  own 
forum  at  their  own  pleasure.  I  do  not  think 
the  suit  is  legally  before  the  Wayne  Circuit 
Court,  and  I  think  the  mandamus  should  be 
denied. 


VERMONT  SUPREME  COURT. 


H.  Henry   POWERS  et  al.,  Exrs.  of  Alden 
E.  Jeudevine,  Deceased,  Appts,, 
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Malvina  M.  JEUDEVINE  et  al 
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1  •   A  remainder  over  in  a  will  Is  void  for 

repugnancy  where  the  estate  has  been  ^iven 

generally  or  indefinitely  with  an  absolute  power 
of  dlsposltlOD. 


8.  A  demise  to  testator's  wifia  fi>r  her 
sole  use,  control  and  enjoyment  during 
her  life,  to  use  and  dispose  of  It  as  sbe  may  de- 
sire,  and  to  ffive  the  residue  by  will  to  such  per- 
sons as  she  may  desire,  but  flrivlner  what  is  left  to 
certain  other  parties  In  case  she  leaves  no  will,  is 
a  gift  of  the  fee  to  the  wife,  and  the  remainder 
over  is  void. 

(Boss,  J.,  dissents.) 

8«  Where  one  artide  of  a  will  provided 
for  a  certain  ftind  to  aid  deserving^  col- 


NoTB.— JEstote  in  fee  conveyed  by  irfS. 

In  wills,  the  rule  that  wprds  of  inheritance  are 
Deoessary  to  convey  a  fee  is  entirely  subordinate  to 
the  testator*8  intention.  Lambert  v.  Paine,  7  U.  S. 
8  Cranoh,  97  (2  L.  ed.  877);  Meliok  v.  Pidoock,  13  Gent. 
Bep.a00,i4N.  J.  Bq.62S. 

A  devise  of  land  to  a  wife,  **  to  have  and  to  hold 
for  her  benefit  and  support,**  is  not  a  condition  or 
limitation  on  her  estate  therein,  but  merely  a  state- 
ment of  testator^s  reason  for  the  gift;  and  the  wife 
takes  the  fee,  under  the  New  York  statute  provid- 
ing that  words  of  inheritance  are  not  necessary, 
unless  there  is  an  intent,  expressed  or  to  be  neces- 
sarily implied,  to  grant  a  lees  estate.  Grain  v. 
Wright,  114  N.  Y.  307. 

Under  the  Kentucky  statute  providing  that  an 
estate  shall  be  deemed  a  fee  simple,  although  no 
words  of  inheritance  are  used,  unless  a  diilerent 
purpose  is  imposed  or  necessarily  Implied,  a  will  di- 
recting the  sale  of  certain  realty  for  the  interest  of 
testator's  wife,  the  proceeds  to  be  invested  in  her 
name  and  for  her  use,  prohibiting  her  from  loaning 
them,  but  allowing  her  the  Interest  as  she  may  re- 
quire, and  the  rents  as  she  should  desire,  if  the  land 
was  not  sold,  and  maidng  no  provision  as  to  re- 
mainder in  the  property,— gives  her  a  fee  simple. 
Hobbins  v.  Bobbins  (Ky.)  0  8.  W.  Rep.  254. 

When  a  testator  devises  land  without  legal  words 
of  limitation,  but  adds  that  the  devisee  **may  sell  or 
do  therewith  as  he  pleases,"  he  is  presumed  to  have 
Intended  to  give  a  fee.  King  v.  Ackerman,  87  U. 
S.  2  Black,  408  a7  L.  ed.  f»2). 

Because' the  testator  used  the  phrase  "to  do  and 
dispose  of  as  he  may  think  proper,**  as  regards  the 
farm,  and,  in  devise  of  the  homestead,  has  omitted 
It,  such  omission  as  to  the  latter  is  not  equivalent 
to  an  express  limitation  of  it  to  the  life  of  the  dev- 
«ee.   IMd. 

A  devise  providing  that  the  devisees  shall  notsell 
or  mortgage  the  land,  but  that  the  same  shall  go  to 
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their  heirs  after  them,  vests  the  fee  in  the  devisees. 
Hagemann  v.  Uagemanu  (111.)  21  N.  E.  Rep.  814. 

Gonditions  against  alienation  are  strictly  con- 
strued.   Warfieid  v.  English,  11  Ky.  L.  Rep.  263. 

Not  cut  down  hy  svhsequent  terms. 

Where  an  estate  is  given  in  one  part  of  the  will 
in  clear  and  decisive  terms,  such  estate  cannot  be 
taken  away  or  cut  down  by  subsequent  words  that 
are  not  as  clear  and  decisive  as  the  words  of  the 
clause  giving  the  estate,  ii^  Surrogate  or  Cayuga 
Go.  46  Hun,  667;  Hockstedler  v.  Hockstcdler,  7 
West.  Rep.  75,  108  Ind.  506:  Goudle  v.  Johnston,  7 
West.  Rep.  580, 106  Ind.  427;  Bailey  v.  Sanger,  6  West. 
Rep.  556, 108  Ind.  264;  Allen  v.  Graft,  7  West  Rep. 
516, 109  Ind.  476;  Byrnes  v.  StiUwell,  5  Gent.  Rep.  406, 
108N.  Y.468. 

Such  words,  being  repugnant  to  the  gift  original- 
ly made,  are  treated  as  of  no  effect.  Authorities 
cited.  Sherburne  .v.  Sischo,  8  New  Bng.  Rep.  432, 
143  Mass.  480. 

Superadded  words  which  merely  describe  or  speci* 
f  y  the  incidents  of  the  estate  created  by  such  a  word 
of  limitation  as  the  word  **  heirs  **  do  not  cut  down 
the  interest  of  devisee.  Authorities  dted.  Allen 
V.  Graft,  7  West.  Bep.  518. 109  Ind.  476. 

A  limitation  to  a  designated  class  of  heirs  does 
not  cut  down  the  estate  of  the  first  taker  to  less 
than  a  fee.   JZKd. 

Where  quantity  of  estate  of  taker  is  expressly  de- 
fined to  be  for  life,  and  words  adapted  to  creatiois 
of  a  power  of  disposal,  without  restriction  as  to 
mode  of  execution,  are  added,  the  superadded 
words  will  be  construed  to  be  the  mere  gift  of  a 
power  of  disposition*  Lienau  v«  Summerfield,  8 
Gent.  Rep.  506, 41  N.  J.  Eq.  881. 

The  common-law  rule  that  a  provision  in  the  will 
disposing  of  real  property  to  A  in  such  terms  as  to 
convey  a  fee  and  wiUi  power  to  dispose  of  it  in  his 
lifetime,  was  Inconsistent  with  a  further  provision 
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le^  stadentSy  and  the  next  clause  provided 
that  the  r^t  of  the  estate  should  be  held  as  a  fund 
to  aid  students  'in  the  same  manner  and  with  the 
•ame  restrictions  as  prescribed  "  in  the  preceding 
article,  **and  at  any  time  after  five  years"  the  ex- 
ecutors might,  in  their  discretion,  appropriate 
'^ whatever  may  remain  **  to  certain  towns,  the  in- 
terest to  be  used  for  school  purposes  in  the  educa- 
tion of  all  classes,  the  fund  referred  to  in  the  latter 
article  is  not  to  be  kept  for  accumulation  during 
the  five  years  but  used  for  the  purpoees  specified. 

4.  Taxable  costs  of  all  parties  in  a  suit  for  the 
construction  of  a  will  may  be  ordered  to  be  paid 
out  of  the  funds  of  the  estate  before  distribution. 

.    (November  14, 1889J 

APPEAL  by  complaiDBDts  from  a  decree  In 
cLaucery  of  the  Caledonia  County  Court 
dismissing  a  bill  to  obtain  construction  of  cer- 
tain portions  of  the  ^ill  of  Alden  E.  Jeudevine, 
deceased.     Rewrsed. 

The  bill  v^as  filed  by  Jeudevine's  executors, 
and  his  widow,  Malvina  M.  Jeudevine,  the 
University  of  Vermont  and  State  Agricultural 
College  and  the  Town  of  Concord  were  made 
defendants. 

The  portions  of  the  will  necessary  to  an  un- 
derstanding of  the  case  are  as  follows: 

'* Article  Fifth.  I  grant  and  devise  to  my  be- 
loved wife,  Malvina  M.  Jeudevine,  one  half  of 
the  residue  of  my  estate,  both  real  and  personal, 
and  it  is  my  will  that  the  proceeds  of  any  pol- 
icy of  insurance  on  my  life  which  my  wife  may 
receive  shall  be  computed  as  part  of  the  share 
given  her  by  this  will  and  subject  to  the  condi- 
tions specified  in  article  number  8  of  this  will, 


relating  to  my  home  premises.  The  foregoing 
grant  and  devise  to  my  wife  is  for  her  sole  use, 
control  and  enjoyment  during  her  life;  trusting 
and  expecting  that  she  will  use  and  dispose  of 
the  whole  thereof  as  she  may  desire,  and  that 
she  will  give  the  residue,  if  any  remains  at  her 
death,  by  her  will  to  such  persons  and  for  such 

Furposes  as  she  may  desire.  But  inasmuch  as 
desire  that  such  residue  at  her  decease  shall 
in  no  event  pass  to  her  legal  heirs  if  undisposed 
of  by  her,  I  give,  grant  and  devii^e  one  half  of 
the  same  to  the  University  of  Vermont  and 
State  Agricultural  College  in  the  same  manner 
as  named  in  article  number  six  of  this  will,  and 
the  other  half  to  be  held  and  expended  by  said 
executors  for  the  purposes  named  in  articls 
number  seven  in  this  ^1,  meaning  what  is  un- 
appropriated by  my  wife  before  her  decease. 

** Article  Sixth,  To  perpetuate  the  memory 
of  my  late  beloved  son,  Cornelius  Alden  Jeude- 
vine, who  died  without  receiving  that  lit)eral 
education  which  I  intended  he  should  have,  I 
desire  to  create  a  fund  to  be  known  as  the 
Cornelius  A.  Jeudevine  memorial  fund,  for  the 
purpose  of  aiding  poor  and  deserving  young 
men  in  Vermont  in  obtaining  the  advantages 
of  a  liberal  education.  To  this  end  I  give, 
grant  and  devise  one  half  of  the  remaining  half 
of  the  residue  of  my  estate,  both  real  and  per- 
sonal, meaning  one  half  of  the  residue  left  after 
discharging  the  gifts  specified  in  articles  1,  2, 
3,  4  and  6,  and  subject  to  the  conditions  re- 
specting my  home  place,  named  in  article  8  of 
this  will, to  the  University  of  Vermont  and  State 
Agricultural  College,  located  in  Burlington, 
Vermont,  upon  ihe  trusts  and  in  the  manner 


that  in  case  A  did  not  dispose  of  it  during  his  life- 
time, then,  and  in  that  case,  the  estate  should  go  to 
B,  and  that  the  limitation  over  was  for  that  reason 
void,  was  altered  by  the  adoption  of  the  Revised 
Statutes.  The  possibility  of  enjoying  the  estate,  on 
the  failure  of  thn  precedent  owner  to  dispose  of  it. 
Is  **an  expectant  estate"  within  the  meaning  of  that 
term,  as  used  in  §  33, 1  Rev.  Stat.  725. 3  Rev.  Stat.  7th 
ed.  2178.    Greyston  v.  Clark,  41  Hun,  126. 

A  fee  will  not  be  out  down  by  ambiguous  words. 
Sherburne  v.  Sischo,  «upra. 

By  the  following  clause,  **The  Interest  of  one 
fourth  aforesaid  of  my  daughter  H.,  I  will  shall  be 
80  secured  to  her  that  she  shall  enjoy  it  during  her 
natural  life,  and  after  her  decease,  then  to  her  right 
heirs  forever;  and  in  like  manner  do  I  wish  the  one- 
fourth  interest  secured  to  my  grandchildren  J.  and 
E.; "  ond  clothing  his  executors  with  power  to  se- 
cure his  daughter  and  grandchildren  in  their  re- 
spective interests,  with  power  to  manage  his  estate 
for  the  best  Interest  of  all  concerned,  until  a  divis- 
ion is  made,  and  that  they  may  sell  and  reinvest 
what  they  deem  proper,— it  is  not  clear  that  the  in- 
tention of  the  testator  was  to  limit  or  cut  down  the 
fee,  which  he  had  already  given  by  a  preceding 
clause,  to  a  mere  life  estate;  and  in  the  absence  of 
such  clear  intention,  the  clause  should  not  be  given 
that  effect.  Wicker  v.  Ray,  0  West.  Rep.  486, 118  lU. 
47SL 

Instaficea;  laU  decMcnM. 

A  devise  to  a  daughter  of  certain  land,  with  the 
further  clause  that  ^'she  will  not  have  power  to  sell, 
but  may  leave  the  same  to  her  children,"  gives  her 
an  estate  in  fee,  the  attempted  restraint  upon  alien- 
ation in  the  first  part  of  the  clause  quoted  being 
void,  and  the  remaining  clause  being  merely  an  ex- 
pression of  permission  to  leave  the  land  to  her  chil- 
dren, but  without  a  prohibition  of  any  other  dis- 
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position  thereof.  Molntyre  v.  Mclntyre,  128  Fa. 
829. 

If  one  seised  in  fee  grants  a  life  estate  with  re- 
mainder to  his  heirs,  the  limitation  to  his  heirs  is 
simply  void,  and  he  will  have  a  perfect  legal  rever- 
sion.   Miller  v.  Fleming  (D.  C.)  17  Wash.  L.  Rep.  lOS. 

A  direction  to  a  trustee  to  oonvey  to  grantor*a 
heirs  to  whom  he  has  given  a  remainder  will  not 
change  the  rule  which  makes  such  a  remainder 
operate  merely  as  a  reversion  to  himself,    ibid. 

Adding  the  words,  "  as  tenants  in  common,  and 
not  as  joint  tenants,**  to  a  clause  in  which  a  grantor 
directs  that  the  remainder  in  fee  shall  be  given  to 
his  heirs,  does  not  prevent  the  operation  of  the  rule 
which  makes  such  a  gift  operate  as  a  reversion  to 
himself.   llAd. 

Where  testator  by  his  will  gave  and  devised  aU 
his  estate,  real  and  personal,  to  his  wife,  '^thesama 
to  be  held  and  enjoyed  by  her  fully  and  absolutely 
and  without  restriction  of  any  kind,  with  full  power 
to  alienate,  convert  or  dispose  of  the  same  in  such 
manner  as  she  may  deem  best; "  and  provided  sub- 
sequently, in  the  same  instrument,  that  upon  the 
death  of  his  wife  all  his  estate,  *^or  so  much  of  it  as 
remains  the  property  of  my  wife  on  her  death,** 
should  go  to  his  children,— the  devise  to  the  wife  Is 
of  a  fee  simple,  and  the  devise  over  to  the  children 
is  void.  Also,  without  regard  to  the  wife*8  estate, 
the  will,  expressly  and  by  implication,  gives  her  m 
power  to  sell  testator^s  lands.  Mo€3eUan  v.  Laroh- 
ar,  46  N.  J.  Eq.  17. 

A  devise  to  one  person,  and.  In  case  of  his  death, 
to  another,  gives  the  first  named  an  absolute  estate 
if  he  survives  the  testator.  Johnes  v.  Beers,  G7 
Conn.  2GI6. 

A  gift  to  a  daughter  and  her  issue  of  a  sum  of 
money,  the  interest  to  be  added  to  the  principal 
while  her  present  husband  lives,  but  to  be  paid  to 
her  annually  in  case  she  becomes  a  widow,  and  if 
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tollowinff:  I  direct  my  executors,  as  soon  as  it 
«an  be  done  to  the  best  advantage,  to  convert 
•aid  real  and  personal  estate  ioto  money  or  safe 
moneyed  securities  and  pay  over  one  half  of 
mv  estate,  after  articles  numbers  1,  2,  8,  4  and 
5  have  been  complied  with,  to  the  University 
^f  Vermont  and  State  Agticultural  College, 
and  that  the  trustees  of  said  Institution  shall 
Apply  the  income  thereof,  and  such  part  of  the 
principal  as  shall  become  necessar^^,  to  be  ex- 
pended from  time  to  time  in  paying  the  ex- 
penses, in  whole  or  in  part,  of  poor  and  deserv- 
mg  young  men  pursuing  their  studies  in  the 
academical  department  of  said  institution,  or 
in  loaning  to  such  young  men  such  sums,  and 
in  such  manner  and  on  such  security  as  said 
trustees  may  determine.  The  bequest  or  legacy 
I  here  make  not  to  be  expended  in  the  educa- 
tion of  youn^  men  who  themselves  or  parents 
Are  pecuniarily  able  to  pay  for  their  education, 
unless  on  a  loan  well  secured  to  be  refunded  to 
Aaid  trustees,  and  held  as  a  fund  as  far  as  prac- 
ticable for  the  education  of  poor  younfr  men.  as 
this  bequest  is  intended;  herein  giving  pref- 
«rence  to  applicants  residing  in  the  Towns  of 
Hardwick  in  Caledonia  County  and  Concord 
in  Essex  County,  Vermont,  and  after  these  to 
applicants  reslaing  in  any  town  in  Vermont 
^o  discrimination  to  be  made  against  appli- 
•cants  on  the  ground  of  sect,  religion  or  society. 
Though  intemperate  youne  men  are  to  be  ex- 
cluded from  the  benef  t  of  this  my  bequest 
All  loans  when  paid  shall  be  held  by  the  trustees 
for  the  same  purpose.  It  is  my  desire  that  said 
trustees  establish  proper  regulations  and  coudi- 
tions  for  the  expenditure  of  the  fund  hereby 


created,  and  for  the  Investment  of  so  much 
thereof  as  may  at  any  time  be  unused  or  unex- 
pended, so  that  the  fund  may  be  preserved  and 
increased  so  far  as  practicable,  and  that  said 
trustees,  each  and  every  year  as  long  as  said 
fund  exists,  shall  give- public  notice  in  at  least 
three  weekly  newspapers  printed  in  the  State 
of  Vermont,  one  of  which  shall  be  in  Caledonia 
County  and  one  in  Essex  County,  at  least  three 
weeks  each  year,  stating  the  existence  of  the 
fund  and  briefly  stating  to  what  class  of  young 
men  the  fund  is  made  available  by  the  terms  of 
this  will.  Same  to  be  paid  to  said  university 
and  college  in  sums  not  to  exceed  $1,000  each 
for  the  firat  Ave  years.  The  trustees  of  £aid  in- 
stitution are  to  report  semi-annually  to  ea<^  of 
my  executors  the  amount  of  the  funds  expend- 
ed and  to  whom,  and  should  the  said  trustees 
fail  at  any  time  to  carry  out  the  provisions  of 
this  will  on  the  part  of  said  university  and  col- 
lecce,  in  all  particulars,  my  said  executors  are 
directed  to  withdraw  the  payment  of  further 
funds  to  said  Vermont  University  and  Agricul- 
tural College,  and  said  executors  are  directed 
to  (invest?)  ihe  remainder  of  said  funds  in  some 
other  institution  of  learning  in  Vermont  that 
my  executors  in  their  discretion  shall  select,  un- 
der the  same  provisions  and  restrictions  the 
grant  or  bequest  is  made  by  this  will  to  the 
Vermont  University  and  State  Agricultural 
College. 

** Article  Seventh,  It  is  my  will  that  mv  ex- 
ecutors shall  hold  the  other  fourth-part  of  my 
estate,  both  real  and  personal,  not  heretofore 
appropriated,  as  a  fund  to  be  known  as  the 
Cornelius  A.  Jeudevine  memorial  fund,  for  the 


«be  leaves  issue  or  descendants,  the  principal  sum, 
with  aooumulated  interest,  to  be  paid  to  tbom,— 
tflves  an  absolute  title  to  the  daughter.  Brubaker^s 
App.  (Pa.)  16  Atl.  Rep.  706. 

A  devise,  in  1847,  of  certain  land  to  a  dauf?hter  and 
tier  children,  free  from  the  dlspoeition  of  any  fu- 
ture husband,  the  daughter  then  having  no  chil- 
dren, gave  her  an  absolute  fee  under  the  statute, 
enlarging  an  estate  tail  to  a  fee  simple,  and  the 
ohlldren  bom  to  her  after  testator's  death  take  no 
estate  by  way  of  remainder  or  otherwise.  Lofton 
▼.  Hurchison,  80  Ga.  801. 

A  will  giving  to  the  three  daughters  of  testatrix 
eertain  land  to  be  Jointly  used  while  they  remained 
unmarried,  any  one  of  them  marrying  to  forfeit 
the  use,  the  survivor  having  the  right  to  dispose  of 
the  property  by  will  or  otherwise,  the  share  of  any 
•one  of  them  dying  unmarried  to  descend  to  the 
eurvlvorB,  the  daughters  to  sell  the  property  and 
■divide  the  proceeds,  if  they  all  marry,  and  giving 
them  all  the  residue  of  her  property,  if  any,— gives 
the  three  daughters  an  estate  in  fee  simple  in  the 
property,  so  that  two  of  them,  on  the  death  of  the 
other  unmarried,  may  convey  their  entire  interest 
tiydeed.    Myers  v.  Bentz,  127  Pa.  282. 

The  fee  simple  given  by  a  devise  to  a  son,  his  heirs 
end  assigns  forever,  is  not  cut  down  by  a  subse- 
<|uent  clause,  after  a  devise  to  a  daughter,  provid- 
ing that  the  lands  before  devised  to  the  son,  if  he 
-shonld  die  without  a  descendant,  should  be  disposed 
•of  in  various  ways,  dependent  on  certain  con  tin- 
genoies,  leaving  a  possible  intestacy  as  to  such 
lands,  where  the  will  shows  a  clear  determination 
to  make  a  final  disposition  of  the  whole  estate.  In 
-each  ease  the  rule  applies  that  an  estate  given  in 
^ear  and  decisive  terms  in  one  clause  cannot  be 
taken  away  or  cut  down  by  subsequent  words  that 
ere  not  equally  dear  and  decisive.  O'Boyle  v. 
Thomas,  116  Ind.  243. 
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Testator  bequeathed  the  residue  of  his  estate  to 
his  nephews  and  nieces,  share  and  share  alike,  ex* 
cept  one  nephew;  and  in  a  subsequent  clause  pro- 
vided :  '*  At  the  decease  of  either  said  nephews  or 
nieces  T  give  and  bequeath  such  one's  half  portion 
and  interest  on  the  trust  fund  to  his  or  her  legal 
heirs:  and  at  the  decease  of  all  my  nephews  and 
nieces  1  give  and  bequeath  the  principal  of  said 
trust  fund  to  their  legal  heirs,  including  W's  heirs,** 
the  nephew  above  excluded.  It  was  held  the  suIk 
sequent  clause  did  not  cut  down  the  estates  given 
by  the  prior  clause,  and  the  word  **all**  should  be 
construed  **each**  or  "every  one,**  and  the  word 
'*on**  should  be  construed  "in.**  Sherburne  v« 
Sisoho,  8  New  Eng.  Bep.  481, 148  Kass.  439. 

So  an  estate  given  in  clear  words  cannot  be  out 
down  by  subsequent  words,  unless  they  are  equally 
clear  and  decisive.  An  estate  created  by  clear 
words  cannot  be  enlarged  by  words  less  dear  and 
decisive.  Goudie  v.  Johnston,  7  West  Bep.  689, 100 
Ind.  427. 

Thus  a  devise  of  real  estate  to  a  wife,  "to  remain 
hers  so  long  as  she  shall  remain  unmarried  after 
my  decease,"  confers  life  estate  only;  a  subsequent 
provision  authorizing  her  to  sdl  so  much  as  she 
may  find  necessary  does  not  enlarge  the  estate  to  a 
fee.  Nash  v.  Simpson,  I  New  Eng.  Kep.  609, 78  Me. 
142. 

Precatory  worde  not  to  e^eet  eeUUe  granted. 

After  an  unqualified  devise  by  a  testator  of  his 
property,  no  precatory  words  addressed  to  his  dev- 
isee can  defeat  the  estate  previously  granted. 
Hopkins  v.  Olunt,  2  Gent.  Rep.  83,  lU  Pa.  287. 

A  will  giving  testator's  wife  all  his  property,  both 
real  and  personal,  with  the  further  provision  that« 
in  case  of- her  death  "before  the  settlement  of  ^  his 
estate,  his  property  should  be  equally  divided  be- 
tween two  nephews;  and  adding:  "  I  have  full  con* 


See  also  36  L.  R.  A.  710. 
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educatioD  of  poor  deserving  youDg  men  in  the 
same  manner  and  with  the  same  restrictions  as 
prescribed  in  article  0th,  that  the  Vermont  Uni- 
yersity  and  State  Agricultural  College  are  to 
perform  as  named  in  said  article  6th,  and  at  any 
time  after  five  years  from  my  decease,  should 
my  executors  m  their  discretion  judge  best, 
whatever  may  remain  of  the  one-fourth  part  of 
my  estate  they  have  the  right  to  appropriate 
one  half  of  said  fourth  part  remaining  unex- 
I)ended  to  my  native  Town  of  Concord,  in  Es- 
sex County,  Vermont,  and  the  other  half  to  the 
Town  of  Hardwick  in  Caledonia  County,  both 
bequests  to  be  known  as  the  Cornelius  A.  Jeude- 
yine  memorial  fund,  the  interest  of  which  to 
be  used  in  each  of  said  towns  for  school  pur- 
poses in  the  education  of  all  classes  in  the  sev- 
eral school  districts -in  each  town  without  dis- 
crimination, though  in  the  latter  town  some 
parents  are  not  deserving  any  assistance  from 
me  to  educate  their  children  or  aiding  them  in 
paying  their  school-district  taxes. 

"  Article  Eighth.  It  is  my  will  that  my 
home  place  in  said  Hardwick  where  I  now  re- 
side, or  any  other  place  where  I  may  reside  at 
my  decease,  including  the  new  house  and  out 
buildings  and  so  much  of  the  land  connected 
as  my  wife  may  desire  to  occupy,  to  be  kept 
for  the  use  of  my  wife  and  occupancy  during^ 
her  lifetime,  unless  my  wife  desires  it  sold,  and 
while  she  thus  occupies  it  it  is  to  be  kept  in 
good  repair  by  said  executors,  taxes  and  insur- 
ance also  to  be  paid  out  of  my  estate  before  a 
division  of  said  estate  and  to  be  no  charge  to 
my  said  wife  for  its  occupancy  by  her,  and 
when  sold  the  avails  of  which  to  be  divided 
and  to  go  as  other  parts  of  my  estate  as  willed 
in  articles  5,  6  and  7,  half  to  my  wife,  one 
fourth  to  the  Vermont  University  and  State 
Agricultural  College,  and  the  other  fourth  to 
be  appropriated  and  expended  by  my  executors 
as  named  in  article  number  seven.  .  .  ." 

Codicil.  "I,  Alden  E.  Jeudevine,  make  the 
following  additions  and  explanations  of  my 
wishes  in  addition  to  my  last  will  and  testa- 
ment, dated  Nov.  16.  1883,  to  wbich  this  is  at- 
tached. It  is  my  wish  and  will  that  my  real 
estate  in  particular  shall  not  be  sacrificed  by  an 
immediate  sale,  and  that  my  timbered  lands  in 
Hardwick  shall  be  held  b^  my  said  executors 
until  my  other  real  estate  in  Hardwick  is  dis- 
posed of,  and  to  carry  out  my  wishes  and  ideas 
would  suggest  that  my  executors  shall  adver- 
tise my  whole  real  estate  in  Hardwick  and 


Woodbury  for  sale.  In  view  that  some  capitalist 
would  purchase  the  whole  for  the  sake  of  oper- 
ating the  timbered  lands,  and  would  furUier 
suggest  an  additional  executor  to  be  appointed, 
who  resides  in  Hardwick,  to  particularly  haye- 
charge  of  my  real  estate  and,  with  the  advice 
of  the  other  executors  named,  to  dispose  of  al^ 
my  real  estate,  and  would  suggest  as  such  ad- 
ditional executor  either  Loren  C.  Fosa  or  L» 
H.  Warren  (as  my  other  executors  may  think 
advisable)  for  one  of  them  with  the  other  ex- 
ecutors named  in  my  will  to  see  to  said  real  es- 
tate and  personal  property  and  also  to  see  that 
each  provision  of  my  wul  is  carried  out,  and 
that  the  probate  court,  at  the  decease  of  the  ex- 
ecutors named,  continue  to  appoint  an  executor 
and  sufficient  funds  retained  to  pay  for  hia> 
services  and  expenses,  to  see  that  the  Burling- 
ton University  and  Agricultural  College  and 
the  Towns,  viz.,  Hardwick  and  Concord,  shall 
use  the  funds  as  specified  here  and  in  my  said 
will  and  bonds  duly  executed  and  filed  in  the 
Probate  Court  in  Caledonia  County  for  the 
faithful  performance  of  each. 

"Each  of  said  Towns  to  receive  what  is  paid 
each  Town  as  a  memorial  fund  in  the  name  of 
my  deceased  son,  Cornelius  Alden  Jeudevine, 
the  interest  of  which,  at  6  per  cent  annually,  to- 
be  expended  for  school  purposes  as  named  in 
said  will.  The  sum  paid  to  each  Town  may  be 
used  to  pay  the  indebtedness  of  each  Town,  and 
should  either  Town,  or  both,  neglect  to  car^ 
out  the  provisions  set  forth  by  me,  the  fundk 
delivered  and  paid  to  such  Town  by  my  execu- 
tors, to  be  collected  from  said  Town  and  placed 
in  some  other  town  or  towns  tliat  will  receive 
it  and  carry  out  my  desires,  wishes  and  will  aa 
set  forth  by  me. 

*'  I  would  suggest  as  a^raisers  and  com- 
missioners to  my  estate,  P.  K.  Gleed  of  Morris- 
ville,  Abel  Gile  of  Walden  and  Isaac  P.  Titua 
of  Hardwick,  if  living  at  my  decease. 

"And  to  further  explain  my  wishes  say  I 
prefer  that  what  is  necessary  to  pay  my  execu- 
tors for  their  services  to  see  that  the  provisions 
of  my  wishes  and  will  are  carried  out  rather 
than  have  that  amount  paid  to  the  University 
and  Towns  and  they  not  carry  out  theprovision* 
of  my  will. 

**  If  anything  in  this  conflicts  with  my  will 
dated  November  16,  1888,  it  is  my  will  that 
this  explanation  of  my  wishes  and  will  shall 
take  precedence  to  that  will  wherein  it  con- 
flicts. 
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fldence  in  my  beloved  wife,  Mary,  that  she  will  do 
what  is  best  and  proper  with  my  effects,  and  that 
she  would  do  with  my  property  the  same  as  I  would 
wish  to  have  done,  that  she  will  take  care  of  the 
proceeds.  She  is  by  this  gift  free  from  all  restraint 
to  do  as  may  seem  to  her  best  and  proper;"  and  also 
appoiDtlnir  her  executrix,— gives  to  her,  after  her 
llDal  settlement  and  discharflre  as  executrix,  all  the 
property  absolutely,  without  any  trust  in  favor  of 
the  nephews.    Giles  v.  Anslow,  1^  Hi.  187. 

The  rule  is  well  settled  that  words  in  a  will  merely 
expressive  of  desire,  recommendation  and  confl- 
deace,  are  not  suificient  to  convert  a  devise  or  be- 
quest into  a  trust.  Be  Pennook's  Bstate,  20  Pa.  288; 
Jauretche  v.  Proctor,  48  Pa.  466;  Second  Bef .  Presb. 
Church  V.  Disbrow,  62  Pa.  219;  Bowiby  y.  Thunder, 
105  Pa.  178. 

Expressions  of  a  deshre  or  a  wish  of  the  testator 
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as  to  a  specific  disposition  of  his  property,  standing- 
by  themselves  alone,  may  constitute  a  valid  devtae 
or  bequebt  thereof,  but  not  when  such  expreasiona 
are  used  after  an  absoluce  disposition  of  the  prop- 
erty has  been  made.  After  an  unqualifled  deviae 
by  the  testator  of  his  property,  no  precatory  words 
to  his  devisee  can  defeat  the  estate  previously 
granted.  Burt  y.  Herron,  66  Pa.  400;  Bowiby  v. 
Thunder,  KUprcu 

The  precatory  form  of  a  testamentary  writing  la- 
immaterial,  where  It  has  the  essentiai  element  of 
being  a  disposition  of  property  to  take  effect  after 
death,  although  it  is  in  form  merely  a  request.  In- 
stead of  a  command,  addressed  to  no  specified  per* 
son  by  name,  but  plainly  to  those  who  should  bave- 
possession  or  control  of  the  property.  Knoz%  App^ 
(PaJ6L.B.A.858. 
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Mr.  P.  K.  Qleed  for  appellaDts. 

Memn,  Wales  €b  Wales  for  the  defendant 
College,  appellee. 

Meur9,  Wilson  €b  Powers,  for  Kalyina 
M.  Jeudevioe,  appellee: 

Tbe  estate  conveyed  by  article  6  of  the  will 
is  a  fee;  and  if  a  fee  is  thus  conveyed,  the  iprift 
over  is  void  for  repugnancy.  Nothing  but  a 
clear  intention  to  cut  down  the  estate  thereby 
conveyed  will  be  allowed  to  do  so. 

1  Jarman,  Wills,  480,  and  cases  cited;  Camp- 
bell  ▼.  Beaumont,  91  N.  Y.  464;  Damrell  v. 
EarU,  187  Mass.  218;  Parker  v.  loiiffi,  188 
Mass.  416. 

The  absolute  power  of  disposal,  at  all  times, 
and  for  all  purposes,  as  distinguished  from  a 
power  to  use  in  a  particular  way,  or  dispose  of 
to  a  particular  person,  constitutes  a  fee. 

1  Roper,  Leg.  642,  and  cases  cited;  Hughes 
V.  EUis,  20  Beav.  198;  Perrp  v.  Merntt,  L.  R. 
18  Eq.  152;  McDonald  y.  Walgrode,  1  Sandf.  Ch. 
274;  Jackson  v.  Coleman,  2  Johns.  892,  3  Co- 
ops. C.  L.  425;  Jackson  v.  Bobins,  16  Johns. 
537,  6  Co-ops.  C.  L.  284;  Van  Home  v.  Camp- 
W/,  100  N.  Y.  287;  Kendall  v.  Kendall,  36  N. 
J.  fiq.  91;  MeCUllan  v.  Larc/iar,  45  N.  J. 
Eq.  17;  7(20  v.  Ide,  5  Mass.  500;  Davis  v.  Mailey, 
134  Mass.  588;  8late  v.  Smith,  52  Conn.  557; 
BtoweU  V.  Hastings,  59  V t.  494. 

The  remainder  over  is  void  for  repugnancy. 

Chaplin  v.  Doty.  60  Vt.  712. 

The  intention  of  the  testator,  gathered  from 
the  will  itself  when  "taken  by  its  four  comers," 
must  govern  ils  construction,  unless  well-estab- 
lished rules  of  law  would  thereby  be  violated. 

Finh^  V.  King,  28  U.  8.  3  Pet.  877  (7  L.  ed. 
712). 

The  language  used  shows  that  the  testator 
did  not  use  the  words  "  during  her  life"  in  a 
technical  sense;  their  technical  meaning  will 
therefore  be  over-ridden  by  such  intention. 

1  Redf.  Wills,  436,  436;  4  Kent,  Com.  638, 
note  4;  Doe  v.  Stenlake,  12  East,  617;  Doe  v. 
Thomas,  3  Ad.  &  El.  123;  Robertson  v.  Johns- 
ton, 24  Ga.  102;  Lofory  v.  Muldrow,  8  Rich.  Eq. 
241;  Lasher  v.  Lasher,  18  Barb.  106;  Post  v. 
Eowr,  80  Barb.  812. 

Mr,  Harrjr  Blodg^ett*  for  the  Town  of 
Concord,  appellee: 

The  court  will  carry  into  effect  the  declared 
intent  of  the  testator  if  it  is  clearly  expressed 
and  is  consistent  with  the  general  rules  of  law. 

*'  The  intention  must  be  gathered  from  the 
words  of  the  testator,  and  the  words  construed 
according  to  the  letter  and  legal  effect  of  them." 
"  The  intent  is  to  be  collected  from  the  will  it- 
self, giving  effect  to  every  word  and  part." 

See  notes,  with  cases  cited,  in  Pray  v.  Belt, 
26  U.  S.  1  Pet.  670  (7  L.  ed.  309). 

The  express  bequest  to  Mrs.  Jeudevine  is  for 
"her  sole  use,  control  and  enjoyment  during 
her  life,"  which  are  apt  words  and  limit  the 
grant  to  a  life  estate  only.  The  gift  of  the 
^remainder"  shows  that  the  intention  of  the 
testator  was  that  if  Mrs.  Jeudevine  left  an}^ 

Eart  of  the  one-half  interest  undisposed  of  at 
er  decease,  such  "remainder,"  instead  of  de- 
scending to  her  heirs,  would  become  a  part  of 
the  "Cornelius  A.  Jeudevine  Memorial  Fund" 
and  inure  to  the  benefit  of  tbe  "University  of 
Vermont"  and  "Town  of  Concord." 

The  fact  that  Mrs.  Jeudevine  is  given  the  ab- 
solute power  of  disposal  does  not  render  the 
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gift  over  "inconsistent  with  this  power,"  and 
therefore  void. 

See  Richardson  v.  Paige,  54  Vt  373;  Bmiih 
V.  Bell,  31 U.  8.  6  Pet.  68  (8  L.  ed.  322);  Brant 
T.  Virginia  Coal  db  Iron  Co,  93  U.  S.  833  (2S 
L.  ed.  928);  Bradley  v.  Westeott,  13  Ves.  Jr.  445;. 
Boydv.  Sirahan,  36  111.  355;  Burleigh  v.  Clotigh, 
52  N.  H.  287;  Dunning  v.  VanDusen,  47  Ind. 
428;  Chaplin  v.  Doty,  60  Vt.  715;  Shepard  v. 
Shepard,  Id.  116;  Stowell  v.  Hastings,  59  Vt. 
497;  McCloskey  v.  Gleason,  56  Vt.  264;  Hibbard 
V.  HurUmrt,  10  Vt.  178;  Brightman  v.  Bright- 
man^  100  Mass.  238;   WiUiamaon  v.  Daniel,  25 
U.  8.  12  Wheat.  568  (6  L.  ed.  780;  Bandall  v. 
Josselyn,  59  Vt.  557;  2  Jarman,  Wills,  46;  tihaf» 
V.  Hxizzey,  41  Me.  495;  Bamsdell  ▼•  BamsdeU, 
21  Me.  288. 

Veazey»  J.,  delivered  the  opinion  of  the* 
court: 

Treating  the  5th  article  of  the  will,  for  con- 
venience or  reference,  as  divided  into  three 
parts, — the  first  ending  with  the  first  punctua- 
tion period,  the  second  with  the  next  period, 
and  the  third  with  the  last, — it  is  quite  plain, 
and  not  disputed,  that  the  first  part  standing 
alone  would  carry  a  fee.  In  the  second  part, 
there  is  clearly  granted  an  unlimited,  absolute- 
power  of  disposal.  That  is  not  disputed;  but 
it  is  claimed  in  behalf  of  the  College  and  Town 
that  this  part  indicates  an  intention  to  limit  tho 
title  in  Mrs.  Jeudevine  to  a  life  estate,  and  that 
this  import  is  strengthened  by  the  third  part 
The  contention  on  the  part  of  Mrs.  Jeudevino 
is  that,  as  tbe  first  part  makes  the  grant  a  fee, 
the  third  part  must  be  rejected  as  repui^nant. 
It  is  claimed  for  tbe  College  and  Town  that  the 
intention  of  tbe  testator,  fairly  deducible  from 
the  language  of  tbe  article  as  a  whole,  was  to 
I  give  a  life  estate  only  to  the  wife,  with  power 
of  disposal  at  her  pleasure.  Taking  tbe  sev- 
eral  parts  up  in  their  order,  the  first  one  con- 
cededly  imports  a  devise  of  an  estate  in  fee,, 
without  a  word  indicating  a  different  inten- 
tion. The  second  part  bej^ins  b^  saying  the 
foregoing  grant  and  devise  to  his  wife  is  for 
her  sole  use,  control  and  enjoyment  during  her 
life.  This  points  to  a  life  estate;  but  it  is  fol- 
lowed by  the  expression,  "trusting  and  expect- 
ing that  she  will  use  and  dispose  of  the  whole 
thereof  as  she  mav  desire,  and  that  she  will 
give  the  residue,  if  any  remains  at  her  deaths 
by  her  will,  to  such  ])ersons,  and  for  such  pur- 
poses, as  she  may  desire."  Therefore  the  sec- 
ond part,  as  a  whole,  seems  to  us  to  negate  an 
intention  to  limit  the  grant  to  a  lire  estate. 
The  portion  quoted  makes  it  clear  that  the  in- 
tention was  to  give  an  absolute  power  of  dis- 
posal, not  of  a  life  estate,  but  "of  the  whole 
thereof,"  either  by  deed  or  will. 

To  deduce  an  intention  of  limitation  upon  a 
previous  grant  in  terms  constituting  a  fee,  from, 
a  clause  providing  for  an  absolute  and  unre- 
stricted power  of  disposition,  would  indeed  be 
a  violent  and  unreasonable  inference.  The 
clause  "during  her  life"  is  to  be  interpreted  in 
the  light  of  the  following  clauses,  which  un- 
mistakably point  to  unrestricted  power  of  dis- 
position of  the  fee. 

Therefore,  until  we  come  to  the  third  part,, 
we  find  no  indication  of  an  intention  to  Jimil 
the  grant  to  a  life  estate.  But  it  is  upon  thia 
part  that  counsel  mainly  rely  to  show  an  inlea- 
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tioD  to  thus  limit  the  grant.  It  is  plain  that 
the  ceutrnl  idea  in  the  mind  of  the  testator  in 
drawing  the  thiid  part  of  this  article  was  not 
to  make  a  provision  for  the  Town  of  Concord 
•and  the  College,  but  to  guard  against  any  of 
the  property  granted  to  his  wife  from  passing 
to  her  heirs  unless  she  should  give  it  to  them. 
They  had  no  living  children.  He  provided  for 
the  Town  and  College  elsewhere  in  the  will. 
Herein  is  a  distinction  between  this  will  and 
the  wills  in  Smith  v.  BeU,  81  U.  8.  6  Pet.  68  [8 
L.  ed.  8221,  and  other  cases  cited.  The  lan- 
guage of  tbe  granting  clause  in  Smith  v.  BeU, 
as  in  the  case  at  bar,  was  adequate  to  carry  a 
fee,  but  that  was  followed  by  a  provision  for  a 
remainder,  which  was  interpreted  by  the  court 
to  manifest  the  Intention  of  the  testator  to  make 
«  future  provision  for  his  son.  Therefore  the 
<*ourt,  in  order  to  carry  out  such  intention,  and 
give  effect  to  all  parts  of  the  will,  regarded  the 
remainder  clause  as  indicating  an  intention  in  the 
panting  clause  to  limit  the  grant  to  a  life  estate. 

In  the  opinion  of  Redfield,  J,,  in  Rieluirdson 
▼.  Paige,  54  Vt.  878,  the  learned  judge,  after 
•quoting  this  rule,  "The  exclusion  of  the  devise 
over  dep^-nds  upon  whether  the  first  taker  has 
the  absolute  right  to  dispose  of  the  property," 
«ays  that  Chief  Justice  Marshall  disregarded  it 
in  order  to  construe  the  will  according  to  the 
intention  of  the  testator. 

We  think  a  careful  reading  of  the  opinion  of 
the  chief  justice  does  not  warrant  such  conclu- 
4Bion,  but  that  he  put  the  decision  upon  the 
ground  above  stated.  That  has  been  regarded 
as  an  extreme  case,  and  has  provoked  some 
adverse  comment;  but  it  has  been  cited  with 
approval  by  this  court,  and  so  far  as  it  involves 
legal  rules  of  construction  it  seems  to  be  with- 
in tbe  general  line  of  authority,  especially  as 
4idopted  in  this  State,  and  lately  expressea  in 
Chaplin  y.  Doty,  60  Vt.  712,  viz.:  "It  is  an 
elementary  rule  of  construction  that  an  abso- 
lute gift  in  a  will  will  not  be  defeated  by  a 
subsequent  repugnant  clause.  If  the  subse- 
<][uent  clause  is  plainly  a  qualification  or  condi- 
tion, which  evidently  was  intended  by  the  tes- 
tator to  be  read  as  part  of  the  preceding  clause, 
the  rule  is  different.  It  makes  little  difference 
in  the  construction  whether  the  granting  clause 
itself  is  in  form  conditional,  or  tbe  conaition  is 
annexed  to  a  clause  in  form  absolute." 

And  again,  in  Stotcdl  v.  HaMings,  59  Vt.  494, 
^z.:  "In  determining  what  estate  is  given  the 
first  taker,  the  whole  will  should  be  considered, 
and  all  the  clauses  construed  together.  Even 
in  those  cases  where  an  absolute  estate  is  in 
terms  given,  if  subsequent  passages  unequivo- 
<>ally  show  that  the  testator  meant  the  legatee 
to  take  a  life  interest  only,  the  prior  gift  is  re- 
atricted  accordingly.  1  Jarman,  Wilis,  chap. 
15.  Such  are  the  cases  in  this  State  of  Rich- 
4irdson  v.  Paige,  54  Vt.  878;  MeCloskey  y.  OUct- 
-Bon,  56  Vt.  264." 

If  the  remainder  clause,  the  third  part  of  the 
5th  article,  not  being  for  the  purpose  of  <i  ft 
to  the  Town  and  College,  but,  as  before  slated, 
to  keep  an  assumed  remainder  undisposed  of 
by  deed  or  will  by  Mrs.  Jeudevine  from  going 
to  her  heirs,  she  having  no  children,  shows  that 
in  the  opinion  of  the  testator  the  previous  words 
had  given  only  an  estate  for  life,  then,  upon 
the  authority  of  !^ith  v.  BeU,  supra,  we  may 
iiold  that  the  grant  waa  only  of  a  life  estate. 
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But,  this  remainder  clause  being  only  for  the 
purpose  just  stated,  we  do  not  think  it  indi- 
cates an  understanding  of  the  testator  that  he 
had  not  already  made  a  grant  in  fee  to  his  wife. 
In  this  respect  this  case  differs  from  that  of 
Smith  V.  Bell,  supra,  and  others  of  that  class; 
and  it  differs,  also,  from  Richardson  y.  Paige^ 
supra,  in  this:  that  there  the  bequest  to  Paige 
was  in  express  terms  made  subject  to  the  pro- 
vision for  the  contingent  benefit  of  his  wife. 
Neither  does  it  fall  into  the  category  of  those 
cases,  several  of  which  are  cited  in  the  briefa. 
where  the  testator  gives  to  the  first  taker  an  es- 
tate for  life  only,  by  certain  and  express  words, 
and  annexes  to  it  a  power  of  disposal,  in  which 
case  the  devisee  for  life  will  not  take  an  estate 
in  fee,  notwithstanding  the  distinct  and  naked 
gift  of  a  power  of  disposition  of  the  reversion; 
that  is,  an  absolute  and  unqualified  power  of 
disposal  annexed  to  an  express  life  estate  does 
not  enlarge  the  quantum  of  tbe  estate.  See 
Jackson  y.  Robins,  16  Johns.  588,  and  cases 
there  cited. 

We  think  it  was  the  intention  of  the  testator 
to  make  a  grant  and  devise  to  his  wife  of  an 
estate  in  fee,  and  that  the  case  falls  directly 
within  the  decision  in  Stowdl  y.  Hastings,  su- 
pra, where  the  will,  after  disposing  of  a  part 
of  the  estate,  gave  to  the  testator's  wife  the  res- 
idue, "for  her  benefit  and  support,  to  use  and 
dispose  of  as  she  may  think  proper,"  and  then 
provided  that,  if  any  of  the  estate  should  be 
left  in  her  possession  at  her  death,  it  should 
be  equally  divided  between  the  brothers  and 
sisters  of  the  testator;  and  it  was  held  that  the 
wife  took  an  absolute  estate,  and  that  the  re- 
mainder over  was  void  for  repugnancy.  The 
proposition  of  law  ui)on  which  the  court  rested 
tJie  decision,  as  enunicated  by  Taft,  J.,  in  the 
opinion,  was  this:  "If  an  estate  be  ^ven  to  a 
person  generally  or  indefinitely,  with  an  ab- 
solute power  of  disposition,  it  carries  a  fee,  and 
a  remainder  over  is  void  for  repugnancy;"  and 
he  then  cited  numerous  authorities  in  support. 

Under  the  7th  article,  we  consider  that  the 
executors  are  to  hold  and  appropriate  the  por- 
tion of  the  estate  therein  specified  for  fiye  years, 
for  the  purposes,  and  under  the  same  restric- 
tions, and  in  the  same  manner,  in  all  respects, 
as  prescribed  and  provided  in  the  6th  article  of 
the  will,  as  to  the  portion  of  the  estate  therein 
granted  and  devised  to  the  University  of  Ver- 
mont and  State  Agricultural  Colle^.  We 
think  the  clause,  "whatever  majr  remain,"  etc., 
plainly  indicates  that  this  fund  is  not  to  be  kept 
for  accumuhition  during  the  five  years,  but  is 
to  be  used  as  above  stated. 

All  parties  agree  that  the  provision  of  the 
first  codicil  as  to  sale  of  timbered  lands  does 
not  operate  as  a  restraint  of  the  sale  thereof 
until  all  tbe  other  real  estate  in  Hardwick  is 
disposed  of,  but  was  intended  to  be  only  ad- 
visory, and  that  the  executors  may,  in  their 
discretion,  effect  a  sale  notwithstanding  such 
other  real  estate  is  undisposed  of.  A  majority 
of  the  court  are  inclined  to  adopt  this  yiew,  all 
parties  agreeing  thereto,  and  being  satisfied 
that  it  would  be  carrying  out  the  real  intention 
of  the  testator;  that  is,  an  administration  of 
the  estate  in  a  way  that  would  promote  its  best 
interests,  and  that  of  all  p&rties  interested 
therein,  and  that  the  beneficial  purposes  of  the 
testator  would  thereby  be  better  attained. 
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We  also  concur  in  the  suggestion  of  the 
orators  in  the  bill  that  the  taxable  costs  of  all 
jMurties,  with  reasonable  counsel  fees,  should  be 
paid  out  of  the  funds  of  the  estate  before  dis- 
tribution, the  same  to  be  fixed  and  allowed  by 
the  court  of  chancery. 

The  pro  forma  decree  diwussing  the  biU  is  re- 
wr$ed,  and  the  eauee  remanded^  to  be  disposed 
•^  pursuant  to  the  mandate  filed. 

RoM»  J.,  dissenting: 

I  do  not  concur  in  the  construction  given  to 
the  devise  of  the  testator  to  bis  wife.  All  rules 
-of  construction  are  devises,  originating  in  the 
peculiar  language  and  circumstance  of  some 
case  or  cases,  to  aid  in  ascertaining  the  inten- 
tion of  the  testator.  Their  proper  use  is  to 
-ascertain,  and  not  to  defeat,  the  intention  of 
the  testator.  How  far  they  may  be  helpful  in 
determining  such  intention  in  a  given  case  de- 
pends upon  whether  the  language  used,  and 
^circumstances  to  which  it  is  applicable  in  the 
given  case,  are  substantially  identical  with  the 
language  used,  and  circumstances  of  the  case 
-or  cases  in  which  the  rule  or  rules  originated. 
It  rarely  happens  that  the  laDguafi;e  and  cir- 
-cumstances  of  two  cases  substantially  coincide. 
Hence  such  rules  should  never  be  given  undue 
force,  or  followed  without  reason,  and  should 
never  be  allowed  to  defeat  Ihe  express  intention 
-of  the  testator.  When  such  intention  is  clearly 
and  unmistakably  expressed  on  a  given  point, 
it,  of  itself,  furnishes  a  safe  guide  to  the  con- 
-struction  which  should  be  given  to  his  language 
used  in  other  portions  of  the  same  device, 
which,  if  read  by  itself,  might  be  of  doubtful 
import.  I  think  it  should  be  the  invariable 
endeavor  of  the  court  to  liarmonize  all  parts  of 
«  will  relating  to  the  same  subject  matter,  so 
«B  to  give  meaning  and  effect,  and  consistent 
ones  if  possible,  to  every  clause  relating  to  the 
same  devise.  It  should  never  create  a  repug- 
nancy, if  it  can  reasonably  be  avoided. 

I  do  not  think  that  there  is  necessarily  any 
lepuguancy  between  the  different  clauses  of 
article  five  of  the  will.    This  article  reads:  '*I 

Sant  and  devise  to  my  beloved  wife,  Malvina 
.  Jeudevine,  one  half  of  the  residue  of  my  es- 
tate, both  real  and  personal;  and  it  is  my  will 
that  the  proceeds  of  any  policy  of  insurance 
on  my  life  which  my  wife  may  receive  shall  be 
computed  as  a  part  of  the  share  given  her  by 
this  will,  and  subject  to  the  conditions  specified 
in  article  numbered  eight  in  this  will,  relating 
to  my  home  premises.  The  foregoing  grant 
and  devise  to  my  wife  is  for  her  sole  use,  con- 
trol, and  enjoyment  during  her  life,  trustiuff 
and  expecting  that  she  will  use  and  dispose  of 
the  whole  thereof  as  she  may  desire,  and  that 
«he  will  fri7e  the  residue,  if  any  remains  at  her 
€leath,  by  her  will  to  such  persons,  and  for  such 

Furposes  as  she  may  desire.  But  inasmuch  as 
desire  that  such  residue  at  her  decease  shall 
in  no  event  pass  to  her  legal  heirs,  if  undis- 
posed of  by  her,  I  give,  grant  and  devise  one 
half  of  the  same  to  the  University  of  Vermont 
and  State  Agricultural  College,  in  the  same 
manner  as  named  in  article  number  six  of  this 
will,  and  the  other  half  to  be  held  and  ex- 
pended by  said  executors  for  the  purpose  named 
in  article  number  seven  in  this  will,  meaning 
what  is  unappropriated  by  my  wife  before  her 


In  the  first- part  of  the  first  sentence  of  this 
article  the  testator  used  language,  if  that  were 
all,  appropriate  to  convey  an  absolute  estate  to 
the  wife.  He  then  made  the  proceeds  of  his 
life  insurance  a  part  of  the  half  of  the  residue, 
and  closes  the  sentence  with,  "and  subject  to 
the  conditions  specified  in  article  numbered 
eight  in  this  will,  relating  to  my  home  prem- 
ises." Turning  to  article  8,  we  find  that  the 
wife  is  given  only  a  life  estate  in  the  home 
premises.  Hence  by  the  express  terms  of  the 
will,  at  least  in  that  part  of  the  half  of  the 
residue  received  from  his  life  insurance,  the 
wife  takes  only  a  life  estate.  But  I  think  it  is 
no  departure  from  the  ordinary  use  of  lan- 
^age.  nor  from  the  usual  rules  of  construc- 
tion, to  make  the  last  clause  of  the  sentence 
apply  to  the  whole  devise  rather  than  to  limit 
its  application  to  the  proceeds  received  from 
his  life  insurance.  By  this  construction  only 
a  life  estate  is  given  by  the  first  sentence  of  this 
article. 

The  second  sentence,  in  terms,  is  made  to  ap- 
ply to  the  devise  made  by  the  first  sentence, 
and  must  be  read  as  a  part  of  it.  It  reads: 
"The  foregoing  grant  and  devise  to  my  wife  is 
for  her  sole  use,  control  and  enjoyment  during 
her  natural  life."  Thus  far  this  sentence  dis- 
closes only  a  life  estate,  and  is  consistent  with 
the  first  sentence  as  I  have  construed  it.  It 
then  proceeds:  "Trusting  and  expecting  that 
she  will  use  and  dispose  of  the  whole  thereof 
as  she  may  desire,  and  that  she  will  give  the 
residue,  if  any  remains  at  her  death,  by  her 
will  to  such  persons,  and  for  such  purposes,  as 
she  may  desire."  By  this  clause  the  testator 
clearly  confers  upon  the  wife  the  power  to  dis- 
pose of  what  she  receives,  a  life  use  under  this 
devise,  by  gift  inter  vivos  or  by  will.  What 
need  had  he  to  make  this  explicit  provision  if 
he  had  given  to  her  the  property  covered  by 
this  devise  in  fee  absolute?  The  two  parts  of 
this  sentence,  taken  together,  relate,  in  terms, 
to  the  property  devised  by  the  first  sentence, 
and,  if  need  be,  limit  the  estate  granted  to  a 
life  estate,  coupled  with  the  power  of  disposal 
by  gift  inter  vivos  or  by  will.  On  this  con- 
struction no  inconsistence  nor  repugnancy 
arises,  thus  far,  in  the  terms  creating  the  de- 
vise. 

Then  comes  the  third  and  last  sentence  of 
the  article,  which  only  emphasizes  the  con- 
struction already  given.  It  is:  "But  inasmuch 
as  I  desire  that  such  residue  shall  in  no  event 
pass  to  her  legal  heirs,  if  undisposed  of  by 
her,  I  give"  etc.,  making  a  devise  over  of 
whatever  she  may  leave  undisposed  of  under 
the  power  conferred.  Here  is  a  clearly  ex- 
pressed intention  that  bis  wife  shall  not  take 
absolute  title  to  the  property  granted  by  this 
devise,  inasmuch  as  it  must  not  descend  to  her 
heirs.  My  brethren  wholly  disregard  the 
clearly  expressed  intention  of  the  testator  by 
giving  such  a  construction  to  the  preceding 
sentences  that  the  wife  takes  an  absolute  title 
to  the  property  covered  by  this  devise.  Thus 
they  create  a  war  between  the  different  provis- 
ions of  the  devise.  It  seems  to  me  an  endeavor 
to  create  by  construction,  rather  than  to  avoid 
a  repugnancy.  I  do  not  concur  in  that  portion 
of  the  opinion  of  my  associates. 
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The  praniee  in  a  quitclaim  deed  takes  it 
with  notice  of  prior  equities,  and  is  not  pro- 
tected agaiDst  an  unreoorded  bond  for  a  deed  for 
va^ie  by  Code,  §  1941,  which  provides  that  *'no 
Instrument  affeotiner  real  estate  is  of  any  validity 
a^rainst  subsequent  purchasers  •  •  •  without  no- 
tice.** 

(February  6, 1890.) 

APPEAL  by  defendant,  the  Sioux  Valley 
State  Bank,  from  a  Judgment  of  the  Dis- 
trict Court  tot  Woodbury  County  in  favor  of 
plaintiffs  in  an  action  to  foreclose  a  bond  for  a 
deed  to  certain  premises.    Affirmed, 

Statement  by  Grang^er, «/.; 

Tbe  issues  involve  a  question  of  tbe  priority 
of  the  liens  of  the  respective  parties,  the  ncces 
Bary  facts  as  to  the  liens  of  each  bein.fl^  as  fol- 
lows: One  B.  P.  Laul)er,  being  the  owner  of 
240  acres  of  land,  was  indebted  to  the'platntifTs 
in  the  sum  of  $4,700,  and,  for  the  purpose  of 
securing  the  debt,  Lauber  made  to  the  plain- 
tiffs a  bond  for  a  deed  of  the  premises  in  ques- 
tion on  the  8th  day  of  June,  1887.  This  bond 
was  not  recorded.  Lauber,  being  also  in- 
debted to  tbe  defendant  in  the  sum  of  |5,000, 
made  to  it  a  quitclaim  deed  of  tbe  same  prem- 
ises, June  14,  1887,  to  secure  the  debt.  The 
defendant,  when  it  received  the  deed,  had  no 
actual  knowledge  of  the  bond  held  by  the 
plaintiffs.  The  bond  of  Lauber  to  the  plain- 
tiffs was  placed  on  record  June  26.  1887,  prior 
to  which  time  Lauber  had  absconded,  and  was 
insolvent. 

These  facts  are  sufficient  to  present  the  main 
question  in  the  case. 

The  district  court  gave  judgment  for  the 
plaintiffs,  from  which  the  defendant  appeals. 

Messrs,  Hubbard*  Spalding^  &  Taylor, 

for  appellant: 

The  case  here  presented  is  one  exactly  par- 
allel to  the  case  of  Peitingill  v.  Dcvin,  85  Iowa, 
853.  That  case  is  the  law  of  this  State.  It  has 
never  been  overruled,  and  upon  this  point, 
has  been  criticised  but  once,  and  then  to  re- 
a£Brm  and  justify  it. 

The  law  of  the  State  as  to  the  effect  of  quit- 
claim deeds  is  founded  upon — 

Watson  v.  Phelps,  40  Iowa,  482;  Smith  v. 
Dunton,  42  Iowa,  50;  Besore  ▼.  Dosh,  4tS  Iowa, 
212.     See  Springer  v.  Bartle,  46  Iowa,  688. 

The  quitclaim  deed  and  warranty  deed  dif- 
fer only  in  this:  in  the  quitclaim  the  grantor  is 
silent  as  to  his  title,  and  in  the  warranty  he 
assures  the  purchaser  that  he  has  title.  Each 
is  equally  efficient  in  conveying  all  the  grantor 
can  convey.  The  quitclaim  is  not  a  negation 
of  title;  it  is  mere  silence.  Under  such  cir- 
cumstances what  further  burden  ought  to  be 
imposed  upon  the  purchaser  than  inquiry;  and 
such  seems  to  be  the  doctrine  of  many  cases. 
This  doctrine  reconciles  many  of  their  apparent 
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inconsistencies  and  seems  to  be  tbe  ground  of 
the  decisions  as  to  purchasers  with  warranty 
from  holders  of  quitclaims. 

Winkler  v.  Miller,  54  Iowa,  476;  Sbut  ▼. 
Schuyler,  19  Neb.  652;  Johnson  v.  Williams,  87 
Kan.  179;  Dodge  v.  Briggs,  27  Fed.  Rep.  167; 
Mansfield  v.  Dyer,  131  Mass.  200;  Knapp  v. 
Bailey,  4  New  Eng.  Rep.  147.  79  Me.  195. 

Messrs,  Ernest  C.  Herrick  and  Marsk 
&  Henderson,  for  appellees: 

One  holding  title  under  a  quitclaim  deed  1* 
not  to  be  regarded  as  a  bona  fzde  purchaser, 
without  notice  of  equities  held  by  others. 

May  V.  LeClaire,  78  U.  S.  11  Wall.  217,  280 
(20  L.  ed.  50,53);  Oliver  y,  Piatt,  44  U.  S.  3 
How.  333  (11  L.  ed.  622);  Bragg  v.  Paulk,  42 
Me.  502;  Smith  v.  Mobile  Brandt,  Bank,  21  Ala. 
125;  Boone  v.  Chiles,  35  U.  8.  10  Pet.  177  (9  L. 
ed.  Zm\Vattier  v.  Hinde,  82  U.  S.  7 Pet.  25a 
(8  L.  ed.  675);  Watson  v.  Phelps,  40  Iowa,  483; 
Smith  V.  Dunton,  42  Iowa,  50;  Besore  v.  Dosh, 

43  Iowa,  212;  Springer  v.  Bartle,  46  Iowa,  690; 
Winkler  v.  Miller,  54  Iowa,  477;  Wightman  ▼. 
Spofford,  56  Iowa,  147;  Tremaine  v.  Weatherby, 
58  Iowa,  620;  Ballon  v.  Lucas,  59  Iowa,  24; 
Kaiser  v.  Waggoner,  Id.  41;  Laraway  v.  Larue, 
63  Iowa,  412;  Fogg  v.  Holcomh,  64  Iowa.  627; 
Butler  V.  Barkley,  67  Iowa,  493;  Bradley  v. 
Cole,  Id.  653;  Postel  v.  Palmer,  71  Iowa,  159; 
Utley  V.  Fee,  33  Kan.  683;  Alexander  v.  Rodri- 
guez, 79  U.  S.  12  Wall.  328  (20  L.  ed.  406); 
Dickerson  v.  Colgroee.  100  U.  S.  584  (25  L.  ed. 
620);  Runyon  ▼.  Smith,  18  Fed.  Rep.  579;  Wood- 
ward y.  Jewell,  25  Fed.  Rep.  691;  Dodge  ▼. 
Briggs,  27  Fed.  Rep.  167;  United  States  y. 
Sliney,  21  Fed.  Rep.  895;  Hastings  v.  Nissen,  31 
Fed.  Rep.  600;  Oest  v.  Packtoood,  84  Fed.  Repu 
372;  McAdow  v.  Black,  6  Mont  601;  Martin  ▼. 
Morris,  62  Wis.  418;  Richardson  v.  Levi,  67 
Tex.  359;  Johnson  v.  WiUiam\  87  Kan.  179; 
Snowden  v.  Tyler,  21  Neb.  199;  Oliver  v.  Piait, 

44  U.  S.  8  How.  410  (11  L.  ed.  657). 

Grander,  J.,  delivered  the  opinion  of  the 
court: 

1.  It  will  be  observed  that  the  question  is 
fairly  presented  as  to  the  effect  of  a  quitclaim 
deed  given  for  a  consideration,  without  actual 
notice  of.  and  after  the  execution  and  delivery 
of,  an  unrecorded  bond  for  a  deed  for  value. 
Counsel  for  appellant  commence  their  argu- 
ment with  this  statement:  "The  case  here  is 
one  exactly  parallel  to  the  case  of  PettingiU  ▼. 
Devin,  85  Iowa,  858;"  and  we  think  the  state- 
ment true.  Appellees  do  not,  as  we  under- 
stand, controvert  it,  but  urge  that  the  PettingiU 
Case  has  been  repeatedly  overruled,  and  is  no 
longer  tbe  law  of  the  State.  The  arguments 
in  the  case  are  mainly  devoted  to  the  question 
of  how  the  case  of  PettingiU  y.  Devin  is  affected 
by  subsequent  rulings.  It  may  be  said  that  tbe 
case  is  nowhere  in  terms  overruled.  As  to  the 
necessary  or  legal  effect  of  other  decisions  up* 
on  it,  we  must  inquire. 

A  reference  to  the  PettingiU  Case  will  show 
how  nearly  the  facts  of  the  two  cases  are  alike 
as  to  the  particular  question  involved.  Coffin 
held  an  unrecorded  bond,  of  which  the  defend- 
ant Devin  had  no  actual  notice.  Devin  after- 
wards obtained  a  quitclaim  deed,  for  which  he 
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paid  a  consideratioD.  It  was  held  that  the 
quitclaim  deed  took  precedence  of  the  anre- 
corded  bond.  The  holding  was  based  largely 
OD  section  2220  of  the  Beyision  of  1860,  as  fol- 
lows: "No  instrument  affecting  real  estate  is 
of  any  yalidity  against  subsequent  purchas- 
ers, for  a  valuable  consideration,  without  no- 
tice, unless  recorded  in  the  office  of  the  re- 
corder of  deeds  of  the  county  in  which  the  land 
lies,  as  hereinafter  provided."  Section  1941  of 
the  Code  is  identical  in  its  language. 

This  court  has  repeatedly  held  tnat  the  hold- 
er of  a  quitclaim  deed  takes  it  charged  with 
knowledge  of  prior  equities;  that  he  is  not  an 
innocent  holder.  To  a  proper  disposition  of 
the  question  before  us,  it  is  important  that  we 
consider,  to  some  extent,  at  least,  the  particu- 
Uur  facts  under  which  these  holdings  were  an- 
Dounc»ed;  and  we  think  it  may  be  done  in  a 
irenerai  way,  without  referring  to  each  partic- 
ular case.  Appellant,  recognizing  the  fact  that, 
including  the  Pettingill  Case,  two  rules  have 
been  announced  as  to  the  effect  of  a  quitclaim 
deed,  makes  this  statement:  "The  cases  decid- 
ed by  this  court,  in  which  the  broad  doctrine 
is  announced  that  a  purchaser  taking  a  quit- 
claim takes  subject  to  equities,  are  all  of  them 
based  upon  one  of  two  thoughts,— either  all  the 
right,  title  and  interest  of  the  person  executing 
the  quitclaim  have  been  previously  conveyed, 
fo  that  he  has  no  right,  title  and  interest  to  con- 
vey, or  some  equity  not  at  all  dependent  upon 
a  written  instrument,  or  the  record  thereof ,  has 
arisen  against  the  land."  We  do  not  see  how 
the  fact  that  the  grantor  in  the  quitclaim  deed 
had,  before  its  execution,  disposed  of  all  his 
interest  in  the  land  could  make  or  Justify  a  dif- 
ferent rule;  and  we  find  no  intimation  in  any 
id  the  cases  that  that  fact  is  made  the  basis  for 
a  distinction.  Under  such  a  rule,  if  A,  being 
the  owner  of  land,  should  dispose  of  it  to  B, 
and,  without  actual  or  constructive  notice, 
ahould  quitclaim  to  C,  the  latter  would,  by 
operation  of  law,  be  charged  with  notice  of 
B's  interest.  Kow,  if  instead  of  conveying  the 
entire  estate  to  B,  A  should  convey  an  undi- 
vided one-half,  and  a  quitclaim  should  be  made 
to  0,  with  the  facts  as  before  stated  as  to  no- 
tice, C  could  take  the  land  discharged  of  B's 
equities.  Before  such  a  distinction  is  main- 
tained, it  should  have  the  support  of  authority 
or  strong  reason,  and  we  discover  neither.  The 
latter  part  of  appellant's  statement,  that  the 
cases  are  based  on  "some  equity  not  at  all  de- 
pendent upon  a  written  instrument,  or  the 
record  thereof,"  has  support  in  some  of  the 
cases;  and  we  think,  if  the  distinction  is  to  be 
maintained,  it  must  be  on  that  theory. 

In  the  case  of  Springer  v.  Bartle,  46  Iowa, 
<S60,  the  court,  having  under  consideration  the 
protection  afforded  oy  a  Quitclaim  deed  as 
against  the  fraudulent  title  oi  the  grantor,  used 
this  language:  "Ide  quitclaimed  to  the  defend- 
ant all  his  right,  title  and  interest  in  and  to  the 
land  in  controversv.  It  was  held  in  WaUon  v. 
Phdpi,  40  Iowa,  482,  that  'one  holding  under 
such  a  deed  is  not  to  be  regarded  as  a  bona 
fide  purchaser  without  notice  of  equities  held 
by  others.'  In  an  argument  evidencing  much 
ability,  we  are  asked  to  overrule  this  decision; 
and  counsel  in  their  zeal  claim  that  this  court 
has  held  otherwise  in  PetUngill  v.  Deoin,  85 
Iowa,  868.    This  is  a  grave  mistake.    No  such 
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point  was  presented  in  that  case.  The  point 
decided  was  that,  under  the  Recording  Act,  a 
person  holding  under  a  quitclaim  deed  acquired 
a  prior  riffbt  to  one  claiming  under  a  bond  for 
a  deed,  of  which  he  did  not  have  notice.  In 
that  case  the  party  executing  the  quitclaim 
deed  owned  the  legal  title;  but  in  the  case  at 
bar,  Ide's  title  was  tainted  with  fraud,  against 
which  the  quitclaim  deed  did  not  protect  the 
plaintiff.  Besides  which,  the  Statute  expressly 
provides  that  such  a  purchaser  as  Devin  is  pro- 
tected against  a  prior  unrecorded  conveyance. 
Code,  g  1941.  The  doctrine  announced  in 
Watson  V.  Flidpi  was  approved  in  Smith  v. 
Dunton,  42  Iowa.  48;  Light  v.  West.  Id.  139, 
and  Besore  v.  Dosh,  43  Iowa,  211.  'These  de- 
cisions meet  our  approbation,  and  we  are  un- 
willing to  take,  at  this  late  da^r,  the  time  and 
space  requisite  to  vindicate  their  correctness." 

In  that  case  it  will  be  seen  that  the  equity  as 
to  which  the  quitclaim  deed  was  held  subject 
was  not  one  that  would  have  been  manifest  if 
all  instruments  of  conveyance  had  been  record- 
ed. 

The  cases  of  Watson  v.  Phelps,  Smith  v.  Dun^ 
ton  and  Besore  v.  Dosli  are  all  ruled  on  facts 
of  like  legal  import.  The  record  of  convejr- 
ances  would  not  have  given  notice  of  the  equi- 
ties involved.  The  following  cases  sustain  the 
same  legal  proposition:  Winkler  v.  Miller,  54 
Iowa,  476;  Ballou  v.  Lucas,  59  Iowa,  24;  Kai» 
ser  V.  Waggoner,  69  Iowa,  41 ;  Laraway  v.  Zo- 
rue,  63  Iowa,  412;  Butler  v.  Barkley,  67  Iowa» 
491;  Bradley  v.  Cole,  67  Iowa,  653. 

There  are,  however,  some  cases  where  the 
facts  are  different,  and  where  the  equities  urged 
as  against  a  quitclaim  deed  would  have  been 
apparent  from  the  recording  of  the  instrumenta 
under  which  claims  were  made,  but  where  they 
were  not  recorded. 

In  the  case  of  Wighiman  v.  Spofford,  56  Iowa, 
145,  it  must  be  taken  for  granted  that  the  con- 
tracts and  instruments  there  referred  to  were 
not  recorded,  as,  if  thev  were  of  record,  the 
questions  discussed  could  not  have  well  arisen. 
The  only  equities  in  the  case,  as  it  was  ruled, 
arose  out  of  contracts  and  deeds  of  conveyance 
which  might  have  been  of  record.  There, 
Casaday,  who  owned  the  land  and  had  given  a 
contract  of  sale  under  which  plaintiff  indirectly 
claimed  the  title,  afterwards  gave  to  Robertson 
a  quitclaim  deed,  by  virtue  of  which  Robertson 
claimed  the  title.  The  court,  in  disposing  of 
Robertson's  interest,  used  these  words:  "Ashe 
bases  his  title  upon  a  quitclaim  deed,  he  cannot 
be  regarded  as  a  purchaser  without  notice  of 
plaintiff's  equities."  The  facts  of  the  case,  so 
far  as  pertains  to  their  legal  significance,  are 
not  different  from  those  of  Pettingill  v.  Devin. 

In  Raymond  v.  Morrison,  59  Iowa,  371,  Well- 
ington had  conveyed  the  land  by  deed  to  Dow- 
ney, whose  deed  was  not  recorded.  Welling- 
ton afterwards  quitclaimed  to  Yarnum,  and  on 
the  trial  it  was  sought  to  be  established  that 
Yarnum  had  knowledge  to  put  him  on  inquiry 
as  to  the  deed  to  Downey;  out  this  court  prao- 
tically  dismissed  the  inquiry  as  immaterial, 
holding  that,  as  he  held  under  a  quitclaim  deed, 
he  could  not  be  regarded  as  a  good-faith  pur- 
chaser. 

The  same  rule  is  expressed  in  the  case  of 
Fogg  V.  Holcomb,  64  Iowa,  621,  where  the  con- 
troversy is  based  on  muniments  of  title.    It  is 
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Bai(i  that  one  who  holds  by  a  quitclaim  deed 
cannot  be  regarded  as  an  innocent  purchaser 
of  the  land  for  value. 

A  very  pointed  case,  upon  a  similar  state  of 
facts,  is  that  of  Postel  v.  Palmer^  71  Iowa,  157. 
Norton  owned  the  land,  and  executed  a  con- 
veyance to  Brown  in  October,  1873,  which  con- 
veyance was  not  recorded.  On  the  81st  day  of 
March,  1884,  he  conveyed  the  land  to  the  plain- 
tiff by  quitclaim  deed.  There  is  no  pretense  of 
actual  notice.  The  opinion  says:  "That  con- 
veyance, as  we  have  stated,  was  a  mere  quit- 
claim; and  by  it  plaintiff  could  acc^uire  no 
right  against  outstanding  equities  which  were 
valid  as  against  Norton. 

It  thus  appears  that  in  four  different  cases, 
from  1881  to  1887,  this  court  has  held  to  a  rule 
at  variance  with  that  of  PettingiU  v.  Devin, 
and  under  facts  which  render  the  holdings  in- 
consistent; and  in  effect  they  must  overrule  the 
former  case,  if  they  are  to  stand  as  the  law  of 
the  State.  Is  there  any  reason  why  the  former 
should  remain  the  rule  in  preference  to  the  lat- 
ter? As  has  been  said,  the  former  case  depends 
largely  for  its  support  on  the  Recording  Act  of 
the  State.  Of  course,  the  Statute,  in  the  true 
spirit,  should  prevail;  and,  if  that  spirit  is  re- 
flected in  the  PettingiU  Case,  the  holding  there- 
in announced  should  be  sustained,  even  to  the 
overruling  of  the  other  cases.  As  to  any  sup- 
port the  PettingiU  Case  may  have  independent 
of  the  Statute,  we  must  look  to  other  States,  as 
the  decisions  of  this  court  in  all  the  other  cases 
cited  in  this  opinion  are  against  it.  It  may  be 
conceded  that  the  courts  of  other  States  are  not 
in  harmony  as  to  the  effect  of  a  quitclaim  deed. 
Its  effect  generally  has  been  discussed  in  this 
State,  and  the  holding  of  the  court  is  by  no 
means  doubtful. 

In  discussing  generally  the  effect  of  a  quit- 
claim deed,  Jfr.  Chief  Jvstiee  Adams  used  these 
words  in  Winkler  v.  Miller,  supra:  "Wood- 
ward, who  derived  title  by  quitclaim  deed, 
could  not  be  deemed  a  bona  fide  purchaser 
without  notice.  .  .  .  Where  a  person  purchases 
of  another,  who  is  willing  to  give  only  a  quit- 
claim deed,  he  may  properly  enough  be  regard- 
ed as  bound  to  inquire  and  ascertain  at  his  peril 
what  outstanding  equities  exist,  if  any.  His 
grantor  virtually  declares  to  him  that  he  will 
not  warrant  the  title,  even  as  against  himself; 
and  it  may  be  presumed  that  the  purchase  price 
was  fixed  accordingly." 

In  the  case  of  Woodward  v.  Jewell,  25  Fed. 
Hep.  691,  speaking  of  the  effect  of  a  quitclaim 
deed,  the  court  says:  "This  question  has  been 
adjudicated  by  the  courts  of  the  several  States 
so  as  to  leave  a  distressing  conflict  of  author- 
ities; but  the  Supreme  Court  of  the  United 
States  has  settled  the  rule  for  our  guidance 
here.  They  hold  that  a  grantee  in  a  quitclaim 
deed  cannot  defend  as  a  bona  fide  purchaser 
without  notice." 

A  few  brief  extracts  will  indicate  the  views 
and  holding  of  the  Supreme  Court  of  the  Unit- 
ed States  as  to  the  effect  of  a  quitclaim  deed. 

In  Oliver  v.  Piatt,  44  U.  8.  8  IIow.  410  [U 
L.  ed.  657],  the  court  said:  "Another significant 
circumstance  is  that  this  very  agreement  con- 
tained a  stipulation  that  Oliver  should  give  a 
quitclaim  deed  onl^  for  the  tracts;  and  the 
subseouent  deeds  given  by  Oliver  to  him  were 
accordingly  drawn  up  without  any  covenants 
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of  warranty,  except  against  persons  claiming, 
under  Oliver,  or  his  heirs  and  assigns.  Id 
legal  effect,  therefore,  they  did  convey  no- 
more  than  Oliver's  right,  title  and  interest  Id 
the  property;  and  under  such  circumstances  It. 
is  difiScult  to  conceive  how  he  can  claim  pro> 
tection  as  a  bona  fide  purchaser,  for  a  valuable^ 
consideration,  without  notice,  against  any  title 
paramount  to  that  of  Oliver,  which  attached 
Itself  as  an  unextinguished  trust  to  the  tracts.*^ 

Also,  in  May  v.  LeClaire,  78  U.  S.  11  WalL 
217  [20  L.  ed.  60],  it  is  said:  "On  the  27th  of 
July,  1859,  Dcssaint  conveyed,  by  a  deed  of 
quitclaim,  to  Ebenezer  Cook.  The  evidence 
satisfies  us  that  Cook  had  full  notice  of  thr 
frauds  of  Powers,  and  of  the  infirmities  of  Dea> 
saint's  title.  Whether  this  were  so  or  not,  hav- 
ing acquired  his  title  by  a  quitclaim  deed,  he 
cannot  be  regarded  as  a  bona  fide  purchaser 
without  notice.  In  such  cases  the  conveyance 
passes  the  title  as  the  grantor  held  it,  and  the 
grantee  takes  only  what  the  grantor  could  law* 
fully  convey." 

In  Gest  V.  Paekwood,  84  Fed.  Rep.  872,  it  l» 
said,  speaking  of  a  quitclaim  deed:  "^^otice 
sufficient  to  prevent  the  purchaser  from  being 
bona  fide  is  said  to  adhere  in  the  very  form  oi 
this  kind  of  a  conveyance.  ...  In  such  a  case 
the  purchaser  only  takes  whatever  the  grantor 
could  lawfully  convey, — what  there  is  left  i» 
him."  The  holding  is  supported  by  a  refer> 
enceto  Oliver  y,  Piatt. 

It  would  be  fruitless  to  cite  largely  from, 
state  decisions  on  this  question.  The  rulings 
of  the  majority  of  the  state  courts  are  in  har- 
mony with  those  of  federal  courts  on  this  qaea> 
tion. 

In  Johnson  v.  WiUiams,  87  Ean.  179,  It  1e 
said:  "In  nearly  all  cases  between  individuals^ 
where  laud  is  sold  or  conveyed,  and  where 
there  is  no  doubt  about  the  title,  a  ^neral 
warranty  deed  is  given;  and  it  is  only  m  caset 
where  there  is  a  doubt  concerning  the  title  thai 
only  a  quitclaim  deed  is  given  or  received. 
Hence,  when  a  party  takes  a  quitclaim  deed  he 
knows  he  is  taking  a  doubtful  title,  and  is  put 
upon  inquiry  as  to  the  title.  The  very  form 
of  the  deed  indicates  to  him  that  the  grantor 
has  doubts  concerning  the  title;  and  the  deed 
itself  is  notice  to  him  that  he  is  getting  only  » 
doubtful  title." 

Barring  the  case  of  PettingiU  v.  Devin,  the 
authorities  in  this  State  are  in  accord  with 
those  of  the  federal  courts;  and,  to  our  minds, 
the  reasoning  of  the  cases  cited,  independeni 
of  statutory  considerations,  is  unanswerablei 
Let  us  look  to  the  Statute  to  see  if  it  is  con- 
trolling in  importance.  Code,  ^  1970,  gives  » 
form  for  quitclaim  deeds  as  follows:  "The 
following,  or  other  equivalent  forms,  varied  to^ 
suit  circumstances,  are  sufficient,  for  the  pur- 
poses therein  contemplated,  for  a  Quitclaim 
deed:  'For  the  consideration  of  —  aollars,  I 
hereby  quitclaim  to  A.  B.  all  my  interest  in  the 
following,'  etc."  It  is  apparent  that  no  more 
is  contemplated  by  such  a  conveyance  than  to 
convey  the  interest  of  the  grantor,  whatever  it 
may  be.  It  should  be  noticed  that  in  this  fona 
of  deed  the  grantor  does  not  covenant  or  saj 
that  he  has  the  title  or  any  interest.  In  this 
respect  it  is  in  marked  contrast  with  the  ordi- 
nary deed  of  conveyance,  which  expresses  ex- 
actly what   the   title  owner  can  and  should 
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express,  and  what  the  purchaser  desires.  It  in 
no  sense  purports  to  convey  a  title,  not  even  by 
inference.  If  it  was  there  by  leeal  inference, 
then  the  grantor  would  be  liaole  for  its  failure; 
and  such  is  not  the  effect  of  a  quitclaim  deed. 

It  is  practically  said  in  Oesi  v.  Faekioaod, 
9upra,  that  the  deed  is  itself  a  notice  of  a  want 
of  or  a  defect  in  the  title.  These  deeds  are 
generally  taken  upon  a  venture.  The  idea  is: 
"I  may  get  something,  or  I  may  not."  This 
court,  In  the  cases  cited,  has  many  times  said 
that  the  holder  of  the  quitclaim  deed  takes  it 
with  notice  of  prior  equities.  Looking  to 
Code,  §  1941,  its  language  makes  it  inapplicable 
to  such  a  state  of  facts.  Its  language  is  that  "no 
instrument  affecting  real  estate  is  of  any  validity 
against  subsequent  purchasers  .  .  .  without 
notice,"  etc.  If  the  representation  of  such  a 
deed  is  notice  of  a  defect  in  or  a  want  of  title, 
then  the  bolder  cannot  take  without  notice, 
and  stands  unprotected  by  the  Statute.  We 
think  the  case  of  PettingiU  v.  Deein  must  be 
regarded  as  overruled  bv  subsequent  decisions. 

2.  A  question  is  made  in  the  case  as  to  the 
dower  interest  of  Mrs.  Lauber,  it  appearing 


that  when  she  signed  the  bond  to  plaintiffs  she 
had  no  information  that  it  was  intended  a» 
security,  instead  of  an  actual  sale.  We  do  not 
see  how,  under  the  state  of  this  record,  thia- 
fact  would  change  the  result.  1  he  actual  con- 
sideration, |4,700,  was  paid,  and  if  the  prop- 
erty is  taken  for  that  consideration,  even  by 
the  process  of  foreclosure,  how  can  she  com- 
plain? She  has  merely  parted  with  what  she* 
intended  to,  for  the  consideration  intended. 
No  prejudice  has  resulted  to  her  from  a  vari- 
ance as  to  f  acts,nor  does  she  complain.  Neither 
can  the  variance  as  to  facts  prejudice  the  de* 
fendant 

8.  It  is  urged  that  the  defendant  was  in  fact 
a  good-faith  purchaser, or  parted  with  its  money 
in  sTOod  faith,  relying  upon  the  record  as  to  tha 
condition  of  the  title.  Of  this  we  have  no 
doubt;  but,  with  our  holding  as  to  the  legal 
status  of  the  holder  of  such  a  deed,  the  legal 
presumption  must  prevail  as  against  the  facta 
as  claimed. 

We  think  the  judgment  of  the  District  Court 
right,  and  it  is  affirmed. 
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Joel  B.  ERHARDT,  Receiver  of  the  New 
York  City  A  Northern  K  Co.,  Bsspt. 


!•  Independently  of  ajijr  statutory 
qnirement  a  railroad  company  Is  oharflreable 
with  the  duty  to  fence  its  track  if  required  by 
reasonable  prudence  and  care  to  keep  the  track 
free  from  obstructions,  animate  and  inanimate. 

8*  Injury  to  a  brakenian  from  eolUslon 
of  the  train  with  an  animal  which  has 
como  upon  the  railroad  track  through  a  defective 
fence,  makes  the  company  liable  for  the  damages 
under  the  General  Hailroad  Act  of  1850,  §4i,  which 
imposes  upon  railroad  companies  the  absolute 
duty  to  fence  their  tracks. 

(February  2S,  1890D 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Gkjneral  Terra  of  the  Superior  Court  of 
the  Citv  of  New  York,  reversing  a  judgment  of 
the  Trial  Term  entered  upon  a  verdict  in  favor 
of  plaintiff  in  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  resulted  from 
ddtendant's  neglect  to  obey  the  provisions  of 
the  Statute  requiring  it  to  fence  its  track.  He- 
versed. 

The  case  sufflcicntlyappears  in  the  opinion. 

Mr.  Hector  M«  Mitchin^s,  for  appel- 
lant: 

The  Statute  compelling  railroad  companies  to 
erect  and  maintain  fences  and  cattle-guards  was 
passed  for  the  benefit  of  the  traveling  public  as 
well  as  farmers  contiguous  thereto,  and  is  not 
limited  in  its  scope  and  effect  by  the  penalty 
set  out  therein. 

NoTB.— Duty  of  railroad  com  panics  to  fence  their 
tracks.  Bee  twU  to  Gallagher  v.  New  York  &  N.  B. 
B.  Go.  (Conn.)  6  L.  B.  A.  737. 
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Ckmjoin  v.  New  York  A,  E,  R,  Co,  13  N.  T. 
42;  Shepard  v.  Buffalo,  N,  T.  dt  B,  R  Co.  85« 
N.  Y.  641;  Brown  v.  New  York  Cent,  R,  Co  U 
N.  Y.  404;  Stoats  v.  Hudson  River  R,  Co,  ^ 
Keyes,  106;  Purdp  v.  New  York  d  N.  K 
R,  Co,  61  N.  Y.  853;  Graham  v.  Delaware  ijb 
H.  Canal  Co,  46  Hun,  3H6:  Boone,  Corp.  §  253^ 
Suydam  v.  Moore,  8  Barb.  858;  Waldron  v. 
Rensselaer  d  8.  R  Co,  Id.  890. 

The  statute  imposes  upon  railroad  companies* 
the  duty  not  only  to  erect  proper  fences  of  the 
height  and  strength  of  division  fences,  but  also 
to  maintain  and  keep  the  same  in  perfect  repair. 

8taats  V.  Hvdson  River  R,  Co,  supra;  ^V 
ner  v.  New  York  Cent.  dKR,RCo,(i  Hun, 
600;  Boone,  Corp.  §  258. 

Entirely  irrespective  of  any  statute  the  rail- 
road company  was  bound  to  build  and  main- 
tain fences  and  cattle-guards  for  the  safety  of 
its  passengers  and  employees. 

Durkin  v.  Sharp,  88  N.  Y.  225;  Pantzar  v. 
Tilly  Foster  Iron  Min.  Co  99  N.  Y.  368;  Kain^ 
V.  Smith,  89  N.  Y.  875;  CDonnell  v.  AU 
legheny  Valley  R  Co,  59  Pa.  289;  Snow  v. 
Eousatonie  R.  Co,  8  Allen,  441;  Ryan  v.  Fouh 
ler,  24  N.  Y.  410;  Eawley  v.  Northern  Cent. 
R,  Co,  82  N.  Y.  370;  Mehan  v.  Syracuse,  B.  <t 
N,  Y,  R,  Co.  73  N.  Y.  585;  BusJUfy  v.  New  York, 
L.  E.  A  W,  R,  Co.  107  N.  Y.  874. 

A  failure  by  any  person  or  corporation  ta 
obey  a  statute,  by  or  through  which  failure  a 
person  is  injured,  is  negligence  per  se  giving  an 
action. 

WiUy  v.  MuUedy,  78  N.  Y.  814;  Jetter  v.  New 
York  A  H.  R,  Co.  2  Keyes,  162;  Ora/iam  v. 
Delaware  db  H.  Canal  Co.  supra:  Mnssoih  v. 
Delaware  A  H.  Canal  Co,  64  N.  Y.  531;  Deis&- 
gel  V.  New  York  Cent.  R.  Co.  14  Abb.  Pr.  N. 
S.  29;  Knupfle  v.  Knickerbocker  lee  Co,  84  N. 
Y.  491 ;  T?iomas  v.  Utiea  A  B,  R  R,  Co,  9T 
N.  Y.  248. 

Mr.  Sherman  Evarts,  for  respondent: 
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At  common  law  there  was  do  duty  imposed 
upon  a  raihroad  company  to  fence  the  sides  of 
its  tracks  or  use  any  means  for  keeping  cattle 
from  its  property,  and  the  plaintiff  would  have 
no  right  against  the  company  for  such  failure. 

Corin'n  v.  J}few  York  d:  A  R.  Co,  U  N.  Y. 
42;  Spinner  ▼.  New  York  Gent,  &  H,  B,  R.  Co. 
67  N.  Y.  153;  Munger  v.  Tonawanda  R.  Co  A 
N.  Y.  849;  Langlois  v.  Buffalo  d  R.  B.  Co.  19 
Barb.  864. 

The  Statute  does  not  impose  a  general  lia- 
bility for  failure  to  fence. 

Munger  v.  Tonawanda  R.  Co.  iupra. 

Where  a  statute  creates  a  new  ri^ht  and  pre- 
«cribes  the  remedy,  that  remedy  fuone  can  be 
followed. 

Stevenn  v.  Jeacoeke,  11  Q.  B.  781;  Stafford  y. 
IngersoU,  8  Hill,  41;  Almy  v.  Harris,  5  Johns. 
175. 

Where  a  statute  creates  a  new  duty  and  a 
liability  to  one  class  of  individuals,  the  liability 
is  confined  to  the  class  mentioned,  and  there  is 
not  a  general  liability. 

Knight  v.  New  York,  L.  E.  eft  W.R.  Co.  99  N. 
Y.  25;  Langlois  v.  Buffalo  d  R,  R,  Co.  supra; 
Moore  v.  Gadsden,  93  N.  Y.  12;  Atkinson  v. 
Newcastle  d  0,  Waterworks  Co,  L.'R.  2  Exch. 
Div.  441. 

Early  Jl,  delivered  the  opinion  of  the  court: 
While  the  plaintiff,  in  1887,  was  in  the  em- 
ploy of  the  defendant,  as  a  brakeman  upon  a 
train  of  cars,  in  the  night-time,  the  train  came  in 
collision  with  a  horse  upon  the  railroad  track, 
and  was  thereby  wrecked,  and  he  was  serious- 
Iv  injured.  He  brought  this  action  to  recover 
damages  for  his  injuries,  claiming  that  the 
faorse  got  upon  the  railroad  track  because  the 
defendant  had  carelessly  and  negligently  per- 
mitted the  fence  along  the  railroad  to  become 
ruinous,  broken  down  and  out  of  repair,  and 
that  it  had  therefore  violated  the  duty  imposed 
upon  it  by  section  44  of  the  General  Railroad 
Act  of  1850,  which  requires  railroad  companies 
to  build  and  maintain  fences  on  the  sides  of 
their  roads  of  the  height  and  strength  of  divis- 
ion fences,  and  that  so  long  as  such  fences  and 
cattle-guards  shall  not  be  made,  and  when  not 
in  good  repair,  such  railroad  corporation  and 
its  agents  shall  be  liable  for  damages  which 
shall  be  done  by  the  agents  or  engines  of  any 
such  corporation  to  any  cattle,  horses,  sheep  or 
bogs  thereon.  The  claim  of  the  defendant  was 
that  at  common  law,  independently  of  the  Stat- 
ute, the  railroad  company  would  not  have 
been  liable  for  the  accident  which  happened 
to  the  plaintiff,  and  that  the  Statute  specified 
the  extent  of  the  liability  imposed  upon  a  rail- 
road corporation  for  its  omission  to  build  or 
maintain  fences,  and  that  thus  it  was  liable  only 
for  damages  done  to  animals  coming  upon  the 
railroad  track  through  a  defective  fence.  The 
trial  judge,  however,  submitted  the  case  to  the 
jury,  and  instructed  them  that  if  this  horse 
came  upon  the  railroad  through  a  fence  which 
the  defendant  was  bound  to  maintain  and  keep 
in  repair^  and  which  was  negligently  permitted 
to  be  out  of  repair,  the  plaintiff  could  recover; 
and  the  jury  rendered  a  verdict  in  bis  favor. 
From  the  judgment  entered  upon  the  verdict  the 
defendant  appealed  to  the  general  term,  and 
there  the  judgment  was  reversed  upon  the 
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ground  that  the  onljf  responsibility  of  a  railroad 
company  for  defective  fences  is  that  mentioned 
in  the  Statute,  and  that  at  common  law.  inde- 
pendently of  the  Statute,  a  railroad  company 
would  not  have  been  liable  to  the  plaintiff  for 
the  injuries  sustained  by  him. 

We  think  the  learned  general  term  fell  into 
error.  A  railroad  company,  for  the  safety  of 
its  passengers,  as  well  as  its  employes  upon  ita 
engines  and  cars,  is  bound  to  use  suitable  care 
and  skill  in  furnishing  not  only  adequate  en- 
gines and  cars,  but  also  a  safe  and  proper  track 
and  road-bed.  The  track  must  be  properly 
laid,  and  the  road-bed  properly  constructed, 
and  reasonable  prudence  and  care  must  be  ex- 
ercised in  keeping  the  track  free  from  obstruc- 
tions, animate  and  inanimate;  and  if,  from  want 
of  proper  care,  such  obstructions  are  permitted 
to  be  or  come  upon  the  track,  and  a  train  ia 
thereby  wrecked,  and  any  person  thereon  is 
injured,  the  railroad  company,  upon  plain  com- 
mon-law principles,  must  be  held  responsible. 
Experience  shows  Uiat  animals  may  stray  upon 
a  railroad  track,  and  that,  if  they  do,  there  ia 
danger  that  a  train  may  come  in  collision  wiUi 
them,  and  be  wrecked;  and  adequate  measures, 
reasonable  in  their  nature,  must  be  taken  to 
guard  against  such  danger.  Independently  of 
any  statutory  requirement,  a  jury  might  find, 
upon  the  facts  of  a  case,  that  it  was  the  duty  of 
a  railroad  company  to  fence  its  track,  to  guard 
against  such  danger.  But,  whatever  the  rule 
would  be,  independently  of  the  Statute,  there 
is  no  reasonable  doubt  that  it  imposes  the  ab- 
solute duty  upon  a  railroad  company  to  fence 
its  tracks.  That  duty,  it  is  reasonable  to  sup- 
pose, was  imposed  not  only  to  protect  the  lives 
of  animals,  but  also  to  protect  human  beinga 
upon  railroad  trains.  It  is  made  an  unquali- 
fied duty ;  and  for  a  violation  thereof,  causinj^ 
injury,  the  railroad  company  Incurs  responsi^ 
bility.  The  sole  consequence  of  an  omission 
of  the  statutory  duty  is  not  specified,  and  was 
not  intended  to  be  specified  in  the  Statute.  Re- 
sponsibility for  injuries  to  animals  was  special- 
ly imposed,  because  in  most  cases  there  would, 
independently  of  the  Statute,  have  been  no 
such  lesponsibility,  as  at  common  law  the  owner 
of  animals  was  bound  to  restrain  them;  and,  if 
they  trespassed  upon  a  railroad  there  was  no 
liability  for  their  destruction,  unless  it  was 
willf  ully  or  intentionally  caused.  We  are  there- 
fore of  the  opinion  that  the  Railroad  Company 
was  responsible  to  the  plaintiff  for  the  injuries 
which  he  received,  without  any  fault  on  his 
part;  and  for  this  conclusion  there  is  much  au- 
thority in  judicial  utterances  to  be  found  in 
the  books.  Corwin  v.  New  York  d  B.  R.  Co,  18 
N. Y.  42;  Jetter  y.New  York  d  H.  R,  Co.  2  Keyes, 
1«2;  Stoats  v.  Hudson  River  R.  Co.  8  Eeves, 
196;  Brown  v.  New  York  Cent,  B.  Co.  84  N.Y. 
404;  Shepard  v.  Buffalo,  N.  Y.  d  E.  B.  Co.  85  N. 
Y.  641;  Ptirdy  v.  New  York  d  N.  H,  B,  Co.  61 
N.Y.  858;  Jonesy.  Sdigman,  81  N.Y.  190;  Gra- 
liam  y.  Dela/ware  d  EL  Canal  Co.  46  Hun,  886. 

The  case  of  Langlois  v.  Buffalo  d  B.  B,  Co.^ 
19  Barb.  864,  so  far  as  it  holds  a  different  doo 
trine,  does  not  meet  with  our  approval. 

The  order  of  the  General  Term  Mould  therefore 
be  reversed,  and  the  judgment  entered  upon  the 
verdict  aflSrmed,  with  costs. 

All  concur. 


1890. 


Hall  ▼.  Pillsbubt. 
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George  W.  HALL,  Beipi,, 

V, 

George  A.  PILL8BURY  et  al.,  Appt$. 
<....MlnD ) 

"^l*  A  deposit  of  gmin  for  storage  is  i^ 
iMdlmenty  the  title  remaininfr  In  the  depositor 
BO  that  he  is  deemed  to  he  the  owner  of  grain  In 
the  warehouse  to  the  amount  of  hia  deposit,  al- 
though the  identical  grain  he  deposited  has  been 
removed,  and  other  grain,  of  like  kind  and  qual- 
ity, substituted  in  its  stead. 

IB.   The  holders  of  receipts  fin*  grain  so 

deposited,  of  the  same  kind  and  quality,  are  ten- 
ants In  common  in  the  mass  of  grain  of  that  kind 
and  quality  in  the  warehouse,  the  interest  of 
each  being  limited  to  the  amount  called  for  by  his 
receipt. 

3*  The  warehonsentan  may  also  be  ten- 
ant in  eommon  with  them  in  such  mass,  as 
where  he  puts  his  own  grain  li\  the  warehouse  or 
purchases  from  a  depositor.    His  interest  in  the 
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mass  is  limited  to  the  excess  above  what  Is  neces- 
sary to  meet  his  outstanding  receipts. 
4.   He  may  remove*  and  dispose  of  aa  his  own, 
such  excess. 

5«  If  he  sell  as  his  own  any  grain  be- 
yond sach  excess  without  express  consent  of 
the  depositors,  his  sale  passes  no  title,  and  the 
owners,  the  depositors,  may  follow  the  grain  into 
the  hands  of  the  purchaser,  and  recover  of  him 
for  a  conversion. 

(February  18, 1890.) 

APPEAL  by  defendants  from  an  order  of  the 
District  Court  for  Hennepin  CouDtj  over- 
ruling a  demurrer  to  the  complaint  in  an  action 
to  recover  the  value  of  cei-tain  graii;i  which  had 
been  purchased  bj  defendants  from  a  ware- 
houseman with  whom  plaintifE  had  deposited  it 
for  safe  keeping.     Affirmed. 
The  case  is  sufficiently  stated  in  the  opinion. 
Mr,  Ralph  Whelan,  for  appellants: 
All  that  the  law  requires  is  that  upon  pre- 
sentation of  the  receipt  the  warehouseman  will 
have  forthcoming  a  like  quantity  of  grain  of 


NOTB.— TToreTiofJMfnen  as  bailees, 

A  warehouseman  cannot  have  possession  of  an- 
other man*s  property,  with  its  accompanying  duties 
and  responsibilities,  forced  upon  him  against  his 
wiU.  Delaware,  L.  &  W.  B.  Ck).  v.  Central  Stock- 
yard ft  Transit  Go.  45  N.  J.  Eq.  6a 

A  warehouseman  is  responsible  for  the  safety  and 
aeourlty  of  goods  after  delivery  In  the  warehouse 
<m  Sunday,  although  all  labor  on  Sunday,  except 
that  of  necessity  or  charity,  is  prohibited  by  statute 
in  Virginia,  the  safe  keeping  of  the  goods  being  a 
work  of  necessity.  Powhatan  Steamboat  Co.  v. 
Appomattox  R.  Co.  C5  U.  S.  24  How.  247  (16  L.  ed.  682). 

The  implied  undertaking  of  a  warehouseman  is 
fiot  that  he  will  at  all  events  keep  the  goods  safely, 
-but  that  he  will  use  reasonable  and  ordinary  care 
And  diligence  in  keeping  them.  Willett  v.  Rich,  2 
Kew  Bug.  Rep.  672, 142  Mass.  866. 

In  an  action  of  replevin  for  the  possession  of 
4roods  receipted  for  by  an  elevator  proprietor,  pa- 
rol evidence  is  competent  to  show  whether  the  con- 
tract was  intended  as  a  sale  or  a  bailment.  Lyon  v. 
lienon,  4  West.  Rep.  461, 1U6  Tnd.  607. 

A  receipt  by  a  warehouseman  for  wheat  delivered 
to  him,  providing  that  it  is  stored  at  the  owner^s 
risk,  where  nothing  is  charged  for  storage,  and  no 
time  flxed  during  which  it  was  to  be  left,  except 
until  the  owner  was  ready  to  sell  it,  and  no  agree- 
ment that  it  should  be  mixed,  or  that  the  ware- 
houseman might  sell,  ship  or  consume  it,— <x>nst1- 
tutes  a  bailment,  and  not  a  sale.  O'Dell  v.  Leyda, 
46  Ohio  St.  244. 

LeffiOative  control  over  Inuinem  of  vxsrehouslnio. 

The  Legislature  has  power  to  declare  what  serv- 
ice warehouoeracn  shall  render  to  the  public,  and 
Co  flx  the  compensation  that  may  be  demanded  for 
«uch  service;  but  until  such  power  Is  exercised, 
warehousemen  are  at  liberty  to  use  their  ware- 
houses as  they  please.  Delaware,  L.  &  W.  R.  Co.  v. 
Central  Stockyard  &  Transit  Co.  45  N.  J.  Eq.  60. 

A  state  statute  fixing  the  maximum  of  charges 
for  the  storage  of  grain  is  not  unconstitutional  as 
a  regulation  of  commerce,  although  the  ware- 
houses alfected  are  used  by  those  engaged  in  inter- 
state commerce,  as  well  as  in  commerce  within  the 
State.    Munn  v.  Illinois,  »4  U.  S.  118  (24  L.  ed.  77). 

The  remedies  provided  by  Minn.  Gen.  Laws  1876, 
-chap.  86,  M  8,  i,  regulating  the  storage  of  grain 
Oihkn,  Gen.  Stat.  1878,  pp.  1012, 1018),  are  not  exda- 
t7  Ti.  R  A. 


sive,  but  are  in  addition  to  such  as  previously  ex- 
isted at  common  law  or  by  statute  in  case  of  the 
conversion  of  personal  property  by  a  bailee.  Dan- 
iels V.  Palmer  (Minn.)  42  N.  W.  Rep.  855. 

The  Revised  Statutes  of  Indiana,  defining  the 
rights  and  liabilities  of  warehousemen,  do  not  af- 
fect the  rights  of  innocent  purchasers.  Preston  ▼• 
Witherspoon,  7  West,  Rep.  71, 109  Ind.  467. 

The  duty  of  the  warehouseman  is  performed 
when  he  gets  the  property  into  his  own  possession 
before  he  issues  the  receipt  and  transfers  the  pos- 
session, when  demanded,  to  the  lawful  holder  of  the 
receipt.  He  does  not  guarantee  the  title  of  the 
holder  of  the  receipt.  Mechanics  &  T.  Ins.  Co.  v. 
Kiger,  103  U.  S.  352  (26  L.  ed.  433). 

The  Factors'  Act  (N.  7.  Laws  1830,  chap.  179)  has 
no  application  to  a  case  where  protectioo  would  se- 
cure to  a  wrong-doer  the  fruits  of  a  fraud.  Dor- 
ranoe  v.  Dean,  7  Cent  Rep.  605, 106  N.  7. 203. 

WarehouM  receipts. 

Under  Act  1878,  a  warehouse  receipt  is  negotiable, 
unless  it  is  marked  *^non-negotiable"  across  its  face; 
and  the  Indorsement  thereof  by  the  party  to  whose 
order  it  is  issued  passes  the  absolute  title  to  the 
property  mentione<1  therein  to  the  indorsee.  Bishop 
V.  Fulkerth,  68  Gal.  607. 

An  indorsement  of  a  warehouse  receipt  which  it 
payable  to  bearer  is  necessary  to  convey  the  legal 
title.  But  delivery  of  the  receipt  without  indorse- 
ment is  sufficient  to  create  a  valid  pledge  as  to  per^ 
sons  not  having  acquired  intervening  rights.  Ala- 
bama State  Bank  v.  Barnes,  82  Ala.  607. 

A  warehouseman  may  issue  receipts  for  his  own 
property  stored  in  his  warehouse,  and  by  their  de- 
livery pledge  it  for  his  own  debts.    Ibid. 

A  warehouseman  may  pledge  wheat  by  delivering 
his  warehouse  receipt  to  the  pledgee;  and  if,  in  the 
course  of  his  business,  he  sells  the  wheat  and  pur- 
chases other,  the  latter  becomes  appropriated  to  the 
contract  as  the  property  of  the  pledgee  or  depositor. 
National  Ijxoh.  Bank  v.  Wilder,  84  Minn.  149. 

The  owner  of  goods  may  recover  them  in  re- 
plevin from  a  warehouseman  to  whom  they  had 
been  pledged  by  a  broker  who  procured  possession 
of  them  fraudulently  for  the  purpose  of  selling 
them  to  an  undisclosed  principal,  when  in  fact  there 
was  no  principal,  although  a  sale  had  been  entered 
on  the  owner's  books  as  a  sale  directly  to  the  broker. 
Rodliif  V.  DaUinger,  1  New  Eng.  Rep.  606, 141  Biass.  1 
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tbe  same  kind  and  grade  as  that  deposited. 
Grain  subsequently  purchased  and  stored  by 
the  warehouseman  takes  the  place  of  that  orig- 
inally placed  in  store  by  the  depositor,  and  is 
appropriated  to  the  contract  contained  in  the 
ivarehouse  receipt,  so  as  to  become  his  property. 

Nat  Exch.  Bank  v.  Wilder,  84  Minn.  149; 
FiMack  y.  Vanlhtsen,  88  Minn.  HI. 

After  the  delivery  of  said  wheat  to  be  stored, 
therefore,  respondents  Ehle  &  Co.  were  under 
no  obligations,  contractual  or  imposed  by  law, 
to  respondent  concerning  said  identical  wheat, 
but  they  became  the  absolute  owners  of  tbe 
same. 

Appellants'  intermeddling  with  plaintiff's 
property  is  excusable  on  the  ground  that  it  was 
done  under  a  reasonable,  though  mistaken,  sup- 
position of  lawful  title  or  authority. 

Pollock,  Torts,  272. 

Eble  &  Co.  were  engaged  In  buying  wheat 
for  and  on  account  of  appellants  as  their  agent. 
The  right  of  possession  and  the  actual  posses- 
sion of  all  wheat  so  purchased  passed  to  Eble 
&  Co.,  subject  to  divertment  pursuant  to  tbe 
terms  of  their  contract  of  agency  with  appel- 
lants. 


Story,  Ag.  §  34;  Qwl  ▼.  PhiUipB,  66  111.  216u 

After  Eble  &  Co.  bad  purchased  and  le- 
ceived  such  wheat,  the  relation  between  them 
and  appellants  assumed  the  nature  of  tbe  con- 
tractuai  relation  of  bdlment. 

Edwards,  Bailm.  §  2;  Schouler,  Bailm. 
340. 

These  rights  and  obligations  give  to  appel- 
lants the  right  to  have  delivery  of  certain  wheai 
made  to  them,  out  of  said  warehouse,  pursu- 
ant to  the  terms  of  their  contract  of  agency 
with  Eble  &  Co. 

Under  this  state  of  facts,  any  exercise  of 
dominion  over  or  any  intermeddling  with  said 
**certain  wheat"  by  appellants  in  the  exercise 
of  their  right  of  receiving  delivery  from  said- 
warehouse  of  said  "certain  wheat"  or  as  bon» 
fide  purchasers  for  value  from  Ehle  &  Co., 
without  notice  of  respondent's  property  rights, 
would  certainly  be  "done  under  a  reasonable, 
though  mistaken,  supposition  of  lawful  title- 
or  authority"  in  appellants. 

Praton  V.  WWienpoon,  7  West.  Rep.  71,  lOfr 
Ind.  457. 

Wherever  one  of  two  innocent  persons  must 
suffer  by  the  acts  of  a  third,  he  who  has  en- 


The  fact  that  a  warebouse  receipt  of  groods  de- 
posited to  secure  a  debt  is  made  as  if  received  from 
the  creditor  for  whose  k)eneflt  the  deposit  is  made 
does  not  pay  such  debt  or  give  the  creditor  or  his 
agent  a  right  to  the  possession  of  the  goods,  where 
It  Is  never  delivered  to  him,  as  against  a  third  per- 
son loaning  money  thereupon  to  the  person  mak- 
ing the  deposit.    Lowrie  v.  Salz,  75  Cal.  819. 

Under  the  Minnesota  Grain- Warehouse  Law  of 
1876,  no  distinction  can  be  made  between  a  person 
who  makes  an  actual  delivery  of  his  grain  at  a  pub- 
lic warehouse,  and  a  pledgee  of  the  grain  of  the 
warehouseman  (actuaUy  upon  deposit  in  the  ware- 
house), who  leaves  it  in  store  with  tbe  proprietor  as 
his  txiilce,  taking  a  warehouse  receipt  therefor. 
Eggers  V.  National  Bank  of  Gommerce,  40  Minn.  182. 

GbUgatUm  to  return  the  tMna  haHed, 

A  bailee  for  safe  keeping  must  return  the  thing 
bailed  to  the  bailor,  or  according  to  the  bailor^s  di- 
rections. He  cannot  require  proof  that  the  bailor 
Is  also  the  o  wner.  McCafferty  v.  Brady  (Pa.)  7  Cent. 
Rep.  697, 19  W.  N.  C.  663. 

A  failure  or  refusal,  by  a  warehouseman,  to  de- 
liver on  demand  goods  intrusted  to  him  is  prima 
facie  evidence  of  negligence,  sufficient  to  cast  upon 
him  the  burden  of  accounting  for  nondelivery. 
Bumell  V.  New  York  Gent.  Et.  Go.  46  N.  Y.  184, 6  Am. 
Rep.  6i;  Goleman  v.  Livingston.  4  Jones  &  S.  82, 46 
How.  Pr.  483;  Fahrl'az  v.  New  York  Gent.  &  H.  R.  R. 
Go.  11  Jones  &  8. 18, 67  N.  Y.  11;  Schwerln  v.  McKle, 
6  Uobt.  404,  61  N.  Y.  180, 10  Am.  Rep.  681:  Steers  v. 
Liverpool,  N.  Y.  &  P.  Steamship  Ga  67  N.  Y.  1,  15 
Am.  Rep.  453. 

Delivery  to  a  third  person,  by  mistake  or  negli- 
gence, makes  e  warehouseman  liable  for  couver- 
sion.  Devereux  v.  Barclay,  2  Bam.  &  Aid.  702;  Jef- 
fersonviUe  R.  Go.  v.  White,  6  Bush,  251;  Collins  v. 
Burns,  68  N.  Y.  1;  Wlllard  v.  Bridge,  4  Barb.  861; 
Alabama  &  T.  R.  R.  Go.  v.  Kidd,  83  Ala.  200. 

An  agent  lawfully  in  charge  of  the  business  of  a 
warebouse  in  which  goods,  the  title  to  which  is  In 
dispute,  are  deposited,  is  the  proper  party  upon 
whom  to  make  demand  for  their  delivery.  Lund- 
burg  V.  Northwestern  Elevator  Go.  (Minn.)  43  N.  W, 
Rep.  685. 

A  bailee  of  grain  held  in  store  may  waive  the  for- 
mal requisites  of  a  tender  of  charges  and  grain  re- 
ceipts required  by  Minn.  Gen.  Stat.  1878,  chap.  124, 
•  16;  and  a  refusal,  solely  on  the  ground  that  It  be- 
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longs  to  a  third  person,  is  a  waiver  of  objection  bb 
to  tender  of  charges  and  tickets.  Wallace  v.  Min- 
neapolis &  N.  Elevator  Go.  87  Minn.  464. 

Where  personal  property  Is  in  tbe  hands  of  a 
bailee,  a  transfer  by  bill  of  sale  alone  is  good  and 
valid,  even  as  against  the  creditor  of  the  vendor.. 
Keil  V.  Harris  (Pa.)  6  Gent.  Rep.  865. 

If  a  warehouseman  to  whom  grain  was  delivered 
by  a  commission  merchant  as  security  for  advances 
knew  that  tbe  commission  meroliant  was  usln^ 
properly  consigned  to  him  for  sale,  he  cannot  hold 
tbe  grain,  as  against  the  true  owner.  Dorrance  v. 
Dean,  7  Cent.  Rep.  695, 106  N.  Y.  208. 

Warehousemen  who  have  given  receipts  for  graii> 
stored  with  them  for  hire  cannot  be  beard  to  dis- 
pute tbe  title  of  an  indorsee  who  has  loaned  money 
in  good  faith  upon  tbe  receipts,  or  aver  that  they 
did  not  receive  the  property  on  the  terms  specified 
in  the  receipts.  Babcock  v.  People*s  Sav.  Bank,  11& 
Ind.  212. 

Warehousemen  in  Alabama  who  deliver  up  oot- 
ton  stored  with  them  to  a  third  person,  produclDir 
their  receipt  therefor,  may  be  held  liable  to  the- 
mortgagee  of  such  cotton,  whose  mortgage  is  prop- 
erly recorded  in  another  county,  although  they 
have  no  actual  notice  of  the  mortgage.  Hudmoi» 
V.  Du  Bose,  2  L.  R.  A.  475, 85  Ala.  446. 

A  warehouseman  with  whom  goods  are  stored^ 
who,  upon  demand  of  the  goods  by  an  officer  hy 
virtue  of  a  writ  of  attachment  against  a  third  per- 
son, unlocks  the  room  where  they  are  stored,  point- 
ing them  out  to  the  officer  who  attaches  them,  ia 
not  liable  for  their  conversion,  notwithstanding 
the  seizure  by  the  officer  was  illegal.  Clegg  v.  Bos* 
ton  Storage  Warehouse  Go.  149  Mass.  454. 

Where  property  is  taken  from  warehousemen  br 
judicial  process,  without  fraud  or  collusion  on  their 
part,  and  they  thereupon  give  immediate  notice  to 
their  principal,  this  is  a  substantial  oompllanoe- 
with  their  obligation  to  their  principal  not  to  de- 
liver without  a  surrender  of  their  receipts.  Me- 
chanics ft  T.  Ins.  Go.  T.  Kiger,  108  U.  8.  362  t26  L. 
ed.  488). 

Warehouse  receipts  void  for  indefintieneas. 

Where  a  wool  merchant  leases  part  of  his  store  to 
warehousemen,  who,  without  going  into  possession, 
issue  warehouse  receipts  to  him  for  wool  which  he 
stores  on  the  premises  and  of  which  he  retains  con- 
trol, the  wool  not  being  marked  or  set  apart,  and 
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abled  such  third  person  to  obcasioE  the  loss 
must  sustain  it. 

lAckbarr&w  v.  Ma9on,  2  T.  R.  70. 

Mr,  B.  S.  Lewis  for  respondent. 

Qilflllan,  Oh,  J,,  delivered  the  opinion  of 
the  court: 

Appeal  from  an  order  overruling  a  demurrer 
to  the  complaint.  From  the  complaint  it  ap- 
pears, in  brief,  that  the  firm  of  G.  W.  £h1e  & 
Co.  operated  and  conducted,  for  the  storage  of 
icrain,  a  prain  warehouse  at  Stewart,  in  this 
State.  Fifteen  different  owners  of  grain,  plain- 
tifC  being  one  of  them,  deposited  at  different 
times  with  said  Ehle  &  Co.,  in  said  warehouse, 
for  storage,  different  quantities  of  wheat,  the 
aggresrate  amount  so  deposited  being  2,647|^ 
bushels,  and  upon  each  of  such  deposits  each 
depositor  received  from  Ehle  &  Co.  the  usual 
warehouse  or  elevator  receipt  for  the  amount  so 
deposited,  with,  however,  this  clause  (unusual, 
we  think):  that  if,  for  any  reason,  it  should  be- 
come necessary  to  remove  such  crain,  Ehle  & 
Co.  reserved  the  right  to  deliver  the  grain  from 
any  other  warehouse  operated  by  them,  etc. 
As  the  mere  desire  on  the  part  of  Ehle  &  Co. 


to  sell  the  grain  so  deposited  could  not  be  re- 
garded as  a  reason  for  removal  under  this  clause^ 
and  no  reason  of  necessity  for  its  removal  ap- 
pears, we  need  not  further  consider  that  clause. 
iTone  of  the  receipts  so  issued  were  redeemed. 
Ehle  &  Co.,  without  the  knowledge  or  consent 
of  the  receipt  holders,  sold  and  shipped  to  de-- 
fendants,  and  they  converted  to  their  own  use, 
so  much  of  the  wheat  so  deposited  that  there 
was  left  in  the  warehouse,  to  meet  the  out- 
standing receipts,  amounting  to  2,647|{,  only 
1,144  bushels.  This  latter  quantity  was  then 
distributed  prorata  to  the  outstandmg  receipts. 
All  the  receipts  other  than  those  received 
by  him  have  been  sold  to  plaintiff.  He  brings 
the  action  to  recover  for  a  conversion  of  tho 
wheat  so  sold  and  shipped  to  defendants. 

It  being  a  general  rule  of  law  that  a  purchaser 
of  personal  property  gets  ordinarily  no  better 
title  than  his  vendor  has,  it  will  be  necessary  to 
consider  what  was  the  right  or  title  of  Ehle  & 
Co.  in  or  to  the  wheat;  that  is  to  consider  what 
are  the  rights  in  respect  to  grain  stored  in  a  gen- 
eral grain  warehouse  of  the  depositor  and  de- 
positee. This  must  be  determined  by  the  Stat- 
ute regulating  such  warehouses  and  deposits. 


beinff  of  various  flrrades  not  specified  in  the  receipts, 
-nich  receipts  are  void  for  indefioiteness,  as  against 
tiie  other  creditors  of  the  merchant,  upon  his  mak- 
ing a  voluniary  assif^nment.  Union  Trust  Co.  v. 
Trumbull  (111.)  23  N.  E.  Bep.  3o5. 

A  warehouse  receipt  issued  by  a  person  who  is 
not  a  public  warehouseman  does  not  give  the  holder 
any  lien  as  against  the  receiptor's  creditors.  U nion 
Trust  Ck).  V.  Trumbull  (111.)  28  N.  K  Rep.  355. 

Asstonment  and  9aie  of  property. 

One  who  sells  personal  property  to  be  paid  for  in 
cash  on  delivery  of  a  warehouse  receipt,  the  seller 
retaining  the  receipt,  has  priority  of  lien  over  the 
assignee  in  insolvency  of  the  purchaser.  Rhodes 
V.  Mooney,  2  West.  Rep.  36«,  43  Ohio  St.  421. 

Where  barrels  of  flour  and  pork  lying  In  a  ware- 
bouse  were  purchased  and  paid  for.  and  the  pur- 
chaser received  a  written  memorandum  of  the  sale 
and  a  receipt  for  the  money  from  the  warehouse- 
men, with  an  engagement  to  deliver  them  on  board 
of  canal  boats  soon  after  the  opening  of  canaJ  nav- 
igation, these  documents  transferred  the  prop- 
erty to  the  possesion  of  the  purchaser.  Gibson  v. 
Stevens,  49  IT.  S.  8  How.  884  (12  L.  ed.  1123). 

The  indorsement  of  a  delivery  order  upon  ware- 
house documents  of  title  is  a  sutBcienUy  formal 
assignment  of  the  property.   JMd. 

A  warehouse  receipt  given  to  persons  In  pursu- 
ance of  an  agreement  that  they  were  to  advance 
on  the  property,  dispose  of  it,  and  receive  their 
pay  therefrom,  oonfers  on  them  full  power  to  dis- 
pose of  the  property  for  advances  under  such  con- 
tract. HoCuUough  V.  Roots,  00  U.  8. 19  How.  849 
as  L.  ed.  681). 

A  license  to  the  person  giving  such  reaotpt,  to 
prepare  the  property  for  market  and  select  the 
markets  and  purchasers,  was  an  Indulgence  to  him, 
and  did  not  diminish  the  rights  of  the  plaintiffs  in 
the  property,  or  their  powers  under  the  contracts 
Whatever  sales  were  made  by  him  were  made  as 
agents  of  plaintiffs,  and  they  were  entitled  to  the 
price.  He  was  not  in  condition  to  dispute  plain- 
tiffs* title;  and  his  authority  to  a  purchaser  to  ap- 
propriate the  pjioe  as  a  credit  upon  another  de- 
mand was  fraud  upon  plaintiffs*  rights.    Ibid, 

Tenancy  in  common  in  mass  or  bvJJc. 

The  deposit  In  a  warehouse  of  wheat  which  be- 
comes mingled  with  the  wheat  of  other  persons  is  a 
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bailment,  and  the  depositor  does  not,  by  reason  of 
such  mingling,  lose  his  right  to  reclaim  his  wheat. 
McBee  v.  Ciesar,  15  Or.  82. 

Where  several  depositors  have  wheat  stored  in  a 
warehouse,  in  a  common  mass,  and  a  deficiency 
occurs,  from  whatever  cause,  not  occasioned  by 
the  fault  of  any  such  depositors,  the  loss  must  be 
borne  by  each  of  them  who  were  depositors  at  the 
time  the  loss  occurred  in  the  proportion  which  the 
amount  of  his  wheat  bears  to  the  whole  amount 
deposited.    Brown  v.  Northcutt,  14  Or.  529. 

Where  depositors  of  wheat  with  an  elevator  com- 
pany knew  that  it  was  commingled  with  wheat 
purchased  by  the  company,  and  that  the  latter  was 
selling  from  the  common  mass,  such  deposit  clothed 
the  company  with  an  apparent  ownership  and  au- 
thority to  sell,  which  estops  the  depositors  to  assert 
their  title  thereto,  as  against  an  innocent  pur- 
chaser for  value  believing  the  ownership  to  be  in 
the  elevator  company;  and  the  purchaser  cannot 
be  affected  by  any  private  negotiations  between 
the  depositors  and  the  company.  Preston  v.  With- 
erspooa,  7  West.  Rep.  71, 109  Ind.  m^. 

Where  a  warehouseman  gave  a  receipt  for  wheat 
which  he  did  not  receive,  it  did  not  pass  the  title  to 
any  specific  wheat  in  his  warehouse;  and  where  the 
wheat  actually  on  deposit  there  was  afterwards  di- 
vided among  the  respective  depositors,  an  assignee 
of  the  fictitious  receipt  could  not  maintain  replevin 
for  any  part  of  such  wheat.  Jackson  v.  Hale,  55 
U.  S.  14  How.  625  (14  L.  ed.  526). 

Where  a  depositor  has  received  the  full  quantity 
of  the  wheat  deposited  by  him,  or  a  larger  propor* 
tion  than  his  ratable  share  in  view  of  such  de- 
ficiency, he  is  bound  to  account  to  the  other  deposi- 
tors for  such  excess,  according  to  the  proportion 
of  the  loss.    Brown  v.  Northoutt,  14  Or.  529. 

lAalHliity  of  toarehouBemm  for  negligence, 

A  warehouseman  is  liable  for  Injuries  to  goods 
stored  by  him  for  hire,  from  hiA  want  of  ordinary 
care  under  the  circumstances  Doyle  v.  Mays  (Paj 
0  Cent.  R«p.  185. 

Warehousemen  are  to  be  charged  only  upoa 
proof  of  their  negligence  or  that  of  their  servants. 
Aldrich  v.  Boston  &  W.  R.  Co.  100  Mass.  31, 1  Anu 
Rep.  76;  Unucane  v.  Small,  1  Bsp.  815;  Qllbart  t. 
Dale,  5  Ad.  &  EI.  548. 

The  keeper  of  a  private  bonded  warehouse  is  only 
liable  as  an  ordinary  warehouseman,  notwithstand* 
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wbicb  is  found  in  chapter  124,  Qen.  Stat.  1878, 
g§  13-20,  inclusive.  In  several  cases  we  have 
considered  some  of  the  features  of  that  Statute, 
but,  although  in  LeutluMv.  Fairchiid^  85  Minn. 
09,  we  assumed,  rather  than  fully  determined, 
that  a  warehouseman  who,  without  the  consent 
of  the  depositors,  disposes  of  so  much  of  the 
grain  deposited  with  him  that  there  is  not 
enough  left  in  the  warehouse  to  meet  bis  re- 
ceipts outstanding,  is  liable  to  the  holders  of  the 
receipts  as  for  a  conversion  of  their  property, 
the  question  of  the  respective  rights  and  rela- 
tions of  the  depositor  and  depositee  in  such 
cases,  and  of  the  rights  of  a  purchaser  from 
the  depositee,  has  never  before  been  squarely 
brought  before  us. 

The  Statute  was  passed  for  the  better  pro- 
tection of  depositors  in  such  general  grain 
warehouses.  The  evils  to  be  cured  were  those 
which  were  supposed  to  follow  the  prior  rule 
of  law,— the  rule  of  the  common  law.  That 
rule  was  that  where  a  deposit  was  made  of 
grain,  or  other  like  property,  with  the  expecta- 
tion that  it  would  be  commingled  in  a  common 
mass  of  similar  kind,  deposited  by  different 
persons,  so  that  its  identity  would  necessarily  be 
lost,  and  the  undertaking  of  the  depositee  was 
not  to  redeliver  the  identical  property  deposit- 


ed, but  to  deliver,  in  lieu  thereof,  an  equal 
amount  of  the  same  kind  of  property,  the  title 
to  the  property  deposited  passed  to  the  de- 
positee. The  deposit  had  the  effect  of  a  sale. 
The  Statute  changes  this  rule,  and  provides 
(§  13,  Gen.  Stat.  1878)  that  "such  delivery  shall 
in  all  things  be  deemed  and  treated  as  a  bail- 
ment, and  not  as  a  sale."  Of  course,  it  cannot 
be  understood  from  this  that  the  depositor's 
title  to  the  identical  grain  remains.  The  Legis- 
lature must  be  taken  to  have  had  in  view  the 
way  in  which  the  business  of  such  warehouses 
19,  and  of  necessity  must  be,  conducted.  They 
are  constantly  receiving  deposits  of  grain,  and 
issuing  receipts  for  it,  and  as  constantly  taking 
up  outstanding  receipts,  and  removing  the 
amounts  of  grain  called  for  by  them,  so  that 
perhaps  the  same  identical  grain  may  not  re- 
main in  the  warehouse  a  week,  though  the 
amount  in  store  is  not  diminished.  The  decla- 
ration that  the  delivery  shall  be  deemed  and 
treated  as  a  bailment  must  be  taken  as  meaning 
that  the  depositor  shall  be  deemed  to  be  the 
owner  of,  and  to  have  on  bailment  in  the  ware- 
house, the  amount  of  grain  that  he  deposits, 
although  its  identity  may  have  been  lost  by 
commingling  with  other,  the  like  kind  of 
grain,  and  although  not  a  kernel  of  the  identical 


Ing  there  is  a  govemmont  store-keeper  In  charge. 
MackUn  v.  Frazler,  9  Bush,  8;  Schwerln  v.  MoKie, 

6  Bobt  4D4.  51  N.  T.  180. 10  Am.  Kep.  681 ;  Qaflln  v. 
Meyer,  11  Jones  &  S.  1, 75  N.  Y.  200,  81  Am.  Bep.  467. 

In  an  action  against  a  railroad  company  to  re- 
cover for  a  loss  of  goods  through  the  negllgenco  of 
the  defendant  as  a  warehouseman,  a  judgment  in 
favor  of  the  plaintiff,  if  supported  by  the  evidence, 
will  not  be  reversed  merely  because  the  complaint 
alleged  that  the  defendant  was  liable  as  a  common 
carrier.  Boyt  v.  Nevada  Ciounty  N.  O.  B.  C!o.  68 
Gal.  644. 

Where  goods  deposited  with  a  warehouseman 
were  stolen,  and  the  depositor  demanded  payment 
for  them  from  him,  and  he  finally  agreed  to  pay  a 
loss  Bum  than  that  claimed.  In  settlement,  but  paid 
only  a  part  of  It  and  suit  was  brought  for  the  bal- 
ance,—It  was  Immaterial  to  the  Issue  .that  he  was 
not  originally  liable  as  warehousemen,  the  suit 
being  brought  upon  the  compromise  agreement. 
8wem  V.  Green,  0  Colo.  858. 

The  assent  of  a  shipper  to  delay  by  a  warehouse- 
man in  forwarding  cotton,  which  by  reason  of  its 
surroundings  was  in  unusual  danger  from  fire, 
does  not  preclude  the  shipper  from  recovery  for 
loss  by  fire  during  the  delay,  unless  he  knew  of  the 
danger.  Merchants  Wbarfboat  Asso.  v.  Heidlngs- 
felder,  64  Miss.  678. 

lAabaityfwiorU. 

A  warehouseman  wrongfully  shipped  wheat  de- 
posited by  others  for  storage  and  delivered  the 
bills  of  lading  to  a  bank,  together  with  drafts  on 
the  consignee.  The  bank  discounted  and  Indorsed 
the  bills  in  blank  and  on  payment  of  the  drafts  de- 
livered the  bills  to  the  drawee.  It  was  held  that 
the  bank  is  not  liable  to  the  owners  of  the  wheat 
fOr  conversion.    Leuthold  v.  Fairchild,  35  Minn.  90. 

Action  is  maintainable  for  falsely  representing 
in  a  circular  that  defendant's  warehouse  was  fire- 
proof on  the  outside,  whereby  plaintiff  was  in- 
duced to  store  therein  certain  property  which  was 
destroyed  by  fire  communicated  from  the  outside. 
Hickey  v.  Mon-ell,  3  Cent.  Bep.  651,  IQS  N.  Y.  454. 

A  consignee's  indorsement  and  delivery  of  an 
elevator  receipt  is  a  conversion  of  the  grain  there- 
in described,  as  against  the  holder  of  a  draft  drawn 
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against  it  with  transfer  of  bill  of  lading,  of  which 
the  consignee  had  notice.  Thompson,  J.,  dissents. 
Hamlin  v.  Carruthers,  2  West.  Bep.  423, 19  Mo.  App. 
567. 

That  the  consignee  may  not  have  intended  to  act 
in  violation  of  the  rights  of  other  persons  is  imma- 
terial.   IbiA. 

A  cause  of  action  for  a  violation  of  the  provis- 
ions of  chapter  826  of  1858^  as  amended  by  chapter 
440  of  1866,  prohibiting  any  warehouseman  from 
issuing  any  receipt  for  or  upon  any  goods,  wares 
or  merchandise,  to  any  person  purporting  to  be 
the  owner  thereof,  unless  such  goods,  wares  or 
merchandise  shall  have  been  actually  received,  la 
given  by  the  concluding  portion  of  §  7  of  the  said 
Act.    Bean  v.  Driggs,  44  Hun,  480.  • 

It  is  not  necessary  to  prove  that  the  defendant 
has  willfully  violated  the  provisions  of  the  Act« 
but  only  that  he  has  in  fact  violated  them.    IZ>id. 

Criminal  IfoMlitv. 

The  Illinois  Warehouse  Act  was  intended  for  the 
protection  of  the  public;  and  the  issuance,  by  a 
warehouseman,  to  a  bank,  of  receipts  transferable 
by  indorsement,  purporting  to  be  for  property  in 
store  belonging  to  the  bank,  when  in  fact  no  such 
property  was  in  store,  and  delivered  by  him  to  the 
bank  as  security  for  loans  made  by  it  to  him,  ren- 
ders such  warehouseman  liable  criminally,  under 
§  26  of  the  Act,  although  he  had  no  int^snt  to  there- 
by defraud  the  bank.  Sykes  v.  People,  2  L.  B.  A. 
461, 127  lU.  117. 

Section  25  was  not  repealed  by  unplication  by  the 
passage  of  111.  Crim.  Code,  U 124, 125^  the  provisions 
of  the  two  Acts  being  distinct  and  not  repugnant, 
—the  offense  created  by  the  former  consisting  solely 
in  issuing  a  receipt  from  which  a  fraudulent  result 
may  occur,  and  that  created  by  the  latter  consist- 
ing in  the  making  or  uttering  of  a  receipt  for  a 
fraudulent  purpose  or  with  fraudulent  intent* 
TMd. 

That  there  was  no  intention  to  defraud  is  imma* 
terial  on  the  question  of  guilt  under  that  seotion; 
the  only  Intent  necessary  to  be  found  to  constitute 
the  offense  relates  only  to  whether  the  warehouse* 
man  intended  to  issue  the  receipt  knowing  it  to  be 
false.    Ihid. 
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grain  deposited  still  remains.  As  fast  as  grain 
is  remoyed,  and  other  grain  Is  put  Into  tbe  com- 
mon mass,  the  new  grain  takes  the  place  of 
that  originally  deposited,  and  is  appropriated  to 
the  contract  of  bailment,  so  as  to  become  the 
propertj  of  the  depositor.  National  Exeh. 
Bathk  y.  Wilder,  84  Minn.  149. 

The  grain,  of  like  kind  and  quality,  of  dif- 
ferent depositors,  not  being  kept  separate,  but 
put  into  a  common  mas^s,  and  each  depositor 
owning  the  amount  called  for  by  his  receipt, 
the  different  owners,  owning  the  entire  mass, 
own  the  mass  as  tenants  in  common,  the  in- 
terest of  each  being  measured  Xxy  the  amount 
called  for  by  his  receipt.  So,  if  the  owner  of 
the  warehouse  put  his  own  grain  into  the  mass 
he  becomes  a  tenant  in  common  of  the  entire 
body  of  the  grain  with  the  other  owners.  Or- 
dinarily, the  partition  is  to  be  made  by  the 
warehouseman,  who,  when  a  receipt  is  pre- 
sented, and  the  grain  it  calls  for  demanded, 
and  the  conditions  of  the  right  to  a  deliyery  of 
it  complied  with,  deliyers  to  the.  holder,  as  his 
share  of  the  entire  body  of  grain  under  that 
receipt,  the  amount  that  it  calls  for.  If  the 
receipt  holder  is  put  to  his  action  of  repleyin, 
tbe  sheriff  makes  the  separation.  Section  16 
of  Statute. 

But.  while  the  interest  of  the  depositor  in 
the  mass  is  measured  by  the  amount  he  deposits, 
and  mentioned  in  his  receipt,  the  interest  of 
the  warehouseman,  by  reason  of  putting  his 
own  grain  into  the  mass,  is  not  neceniarily 
measured  by  what  he  puts  in;  for  if  from  anj 
cause  for  which  he  is  responsible,  as  by  his 
taking  grain  out  from  the  mass,  the  whole 
amount  is  diminished  below  what  is  required 
to  fill  the  outstanding  receipts,  what  he  puts  in 
Is  appropriated  at  once,  so  Tar  as  may  be  neces- 
sary, to  the  receipts,  and  becomes  at  once  the 
property  of  the  holders.  Thus  if  there  is 
a  shortage  thus  arising  of  200  bushels,  and  he 
puts  in  400  bushels  of  his  own,  his  interest  In 
tiie  mass  after  that  is  equal  to  200  bushels, 
just  tbe  excess  aboye  what  is  required  to  fill  tbe 
receipts.  That  amount,  and  no  more,  he  has  a 
right  to  take  out  and  sell.  It  is  true,  it  may 
be  the  practice-— probably  is — of  warehousemen 
to  take  out  and  dispose' of  grain  without  ref- 
erence to  the  relation  which  the  amount  in 
warehouse  bears  to  tbe  amount  of  the  outstand- 
ing receipts.    In  other  words,  it  may  be  their 


practice  to  dispose  of  the  depositor's  property. 
When  this  is  done  with  the  consent  (such  as  tue 
Statute  requires)  of  the  depositors,  it  is,  of 
course,  rightfully  done;  and  m  that  case  a  sale 
by  the  warehouseman  would  pass  the  title.  No 
presumption  of  consent  on  the  part  of  the  de- 
positor could  arise  from  the  existence,  however 
^neral,  of  such  a  practice.  Such  a  practice 
is  made  unlawful. 

Section  18  of  Uie  Statute  prorides:  "No  per- 
son receiving  or  holding  grain  in  store  shall 
sell,  or  otherwise  dispose  of,  or  deliver  out  of 
tbe  storehouse  or  warehouse  where  such  grain 
is  held  or  stored,  the  same,  or  any  part  thereof, 
without  the  express  authority  of  the  owner  of 
such  grain,  ana  the  return  of  the  receipt  given 
for  the  same,  except  as  herein  provided." 

If  the  warehouseman  be  also  a  dealer  in  grain, 
his  right  to  dispose  of,  as  his  own,  the  grain  in 
the  warehouse,  is  limited  to  that  which  belongs 
to  him,  which  he  has  purchased  and  put  in,  or, 
when  deposited  by  others,  which  he  has  pur- 
chased from  tbem,  and  to  the  excess  above  what 
is  required  to  meet  his  outstanding  receipts. 
The  Statute  clearly  enacts  that  he  shall  not  sell 
or  otherwise  dispose  of  grain  on  deposit.  Its 
purpose  is  to  provide  that  the  gram  shall  re- 
main in  the  warehouse  where  deposited,  to 
meet  the  call  of  the  owner.  Ehle  &  Co.  were 
not  the  owners  of,  t^ey  had  no  title  to,  the 
grain  which  they  sold,  or  assumed  to  sell,  to 
the  defendants.  It  belonged  to  the  holders 
of  the  receipts. 

Much  argument  has  been  expended  to  show 
the  inconvenience  to  commerce  in  grain  if  in 
such  cases  the  owner  of  the  grain  may,  not- 
withstanding a  wrongful  sale  by  the  ware- 
houseman, follow  the  grain  into  the  hands  of 
the  purchaser.  As  touching  the  matter  of  con- 
venience, the  argument  has  much  force.  It 
might  tend  greatly  to  facilitate  traffic  in  grain 
if  we  had,  in  respect  to  it,  such  a  rule  as  in 
England  pertains  to  property  sold  in  markets 
overt  But  there  is  no  such  rule  in  this  country. 
The  general  rule  is  that  an  owner  of  per- 
sonal property  cannot  be  deprived  of  his  right 
to  it  through  the  unauthorized  act  of  another. 
That  rule  applies  as  well  to  grain  or  other 
property  on  deposit  for  the  purpose  of  storing 
as  to  property  in  any  other  situation. 

Order  affirmed. 


MARYLAND  COURT  OP  APPEALS. 


Henry  0.  ROCHE  et  al,  Appti,, 

f). 
William  Francjs  WATERS  et  aL 

(....Md..-.j 

1.  Taxes  upon  city  property  ax><l 
ments  thereon  for  street  Improvements  must  be 
paid  by  the  life  tenant,  and  he  cannot  compel  the 
remainderman  to  contribute  towards  such  pay- 
ment 

2«  The  court  of  chancery  had  no  Jorli^ 
diction  in  1850  to  order  the  sale  of  city  real 
estate  for  the  payment  of  taxes  and  street 
assessments,  upon  the  Joint  petition  of  the  life 
tenant  and  the  infant  remainderman  suing  by 
next  friend,  but  for  whom  no  guardian  was  ap- 
pointed, and  who  was  not  made  defendant  nor 
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summoned  to  answer  the  bill,  although  it  was  al- 
leged that  "  it  would  be  for  the  taiterest  and  atW 
vantage  of  all  parties  concerned.** 

8.  The  Ijeeialatiire  has  no  power  to 
▼alidate*  by  retroactive  legislation,  a  judicial 
sale  of  real  estate  which  was  void  for  want  of 
Jurisdiction  In  the  court  to  make  it;  at  least  not 
without  making  provision  for  compensating  the 
owners  of  the  property. 

(March,  1890.)« 

*An  opinion  was  handed  down  in  this  case  on  De- 
cember 18, 1889.  A  reargument  was  subsequently 
ordered,  after  which  the  opinion  printed  herewith 
was  filed,  which  supersedes  the  other  and  renders  it 
of  no  practical  importance,  and  tt  is  therefore 
omitted.    [Rep.1 


See  also  28  L.  R.  A,  347;   43  L.   R.  A.  -ioti:  4.1  L.  R.  A.  712. 
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APPEAL  by  plalDtifPs  from  a  decree  of  the 
Circuit  Court  for  Baltimore  City  dis- 
missing tbe  bill  in  a  suit  brought  to  ratify  and 
confirm  a  Judicial  sale  of  certain  real  estate, 
and  to  procure  a  decree  for  the  sale  thereof. 
Affirmed. 

The  facts  sufficiency  appear  in  the  opinion. 

Mewrs.  Sanmel  D.  Schmneker.  George 
Whiteloek  and  John  S.  Tyson*  for  appel- 
lants: 

If  the  case  of  Hitch  v.  Davie$  was  an  ordi- 
nary suit  in  equity,  subject  to  the  principles 
and  regulations  applicable  thereto,  the  juris- 
diction over  the  appellees  was  complete,  when, 
as  iDfanls,  they  filed  tbe  bill  by  next  friend. 

Bush  y.  Linthicum,  59  Md.  3o6;  1  Danicll,  Ch. 
Pr.  «8,  69;  Story,  Eq.  PI.  §^  67-60,  70;  Mit- 
ford  &  Tyler,  Eq.  PL  120;  Calvert,  Parties, 
chap.  8,  (^  29,  pp.  815,  818;  Edwards,  Parties, 
182  €t  seq.;  Monumental  Build,  Asso,  y.  Her- 
man, 88  Md.  182. 

When  an  infant  thus  comes  Into  court  as 
plaintiff,  he  is  completely  bound  by  the  pro- 
ceedings. To  put  the  in]^ant  on  both  sides  of 
the  docket  would  be  to  make  him  sue  bin: self, 
which  this  court  has  designated  as  a  solecism. 

Otoens  y.  Crow,  62  Md.  497;  TUly  y.  Tilly,  2 
Bland,  Ch.  486;  Wataon  y.  Qodudn,  4  Md.  Ch. 
25. 

The  powers  of  a  proekein  ami  to  represent 
and  bind  an  infant  plaintiff  are  of  the  broadest 
and  most  complete  character. 

Alex.  Brii.  Stat  121,  128;  Greffory  v.  Moles- 
ifforth,  8  Atk.  627;  Brook  y.  Hertford,  2  P. 
Wms.  618;  Dams  y.  Jaegvin,  6  Har.  &  J.  110; 
JDefard  v.  State,  80  Md.  199;  Baltimore  d  0.  R, 
Co.  V.  Fitzpatrick,  86  Md.  619;  Wainwright  v. 
Wilkinson,  62  Md.  146. 

In  behalf  of  purchasers  at  iudicial  sales 
eyery  reasonable  intendment  will  be  made  to 
support  their  titles,  and  the  proceedings  are 
not  collaterally  impeachable  for  mere  errors  or 
iiregularities  that  may  be  apparent. 

Davis  y.  Helbig,  27  Md.  466;  Cocksy  y.  Cole, 
28  Md.  284;  Downesv.  Friel,  57  Md.  686;  Ij>ng 
y.  Long,  62  Md.  62;  NetoboldY,  Schlens,  7  Cent. 
Rep.  449.  66  Md.  589. 

Mr.  Thomas  S.  Baer,  for  appellees: 

The  failure  to  make  those  whose  property 
rights  are  to  be  affected  parties  to  the  cause  in 
the  manner  proyided  by  the  statute  renders  the 
whole  proceeding  a  nullity. 

Hunter  v.  Hatton,  4  Gill,  115. 

Inasmuch  as  the  infants  were  not  summoned 
and  had  no  guardians  appointed  for  them,  the 
decree,  so  far  as  they  were  concerned,  was 
without  jurisdiction  and  yoid. 

Qia  y.  WeUs,  59  Md.  492;  Hunter  y.  Hatton, 
supra. 


U  J;  delivered  the  opinion  of  the 
court: 

The  appellants  filed  a  bill  in  equity  in  the 
Circuit  Court  of  Baltimore  City  for  the  sale  of 
certain  real  estate  lying  in  said  city.  The  land 
in  question  was  deyised  by  the  will  of  one 
Solomon  Betts,  and  the  appellants  set  up  a  title 
lo  a  portion  of  it,  by  virtue  of  certain  proceed- 
ings in  the  Superior  Court  of  Baltimore  on  the 
equity  side  of  the  court.  The  appellees  are  dev- 
isees under  the  said  will.  The  circuit  court 
dismissed  tbe  bill  of  complaint. 

As  the  appellants'  title  is  founded  on  these 
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proceedings,  it  is  necessary  to  examine  them 
with  particularity.  Solomon  Betts,  who  died 
in  the  year  1841,  devised  a  tract  of  land  in  the 
City  of  Baltimore  to  certain  trustees  for  tho 
sole  and  separate  use  of  his  daughter,  SanJi 
Hitch,  for  the  term  of  her  naturallife,  without 
being  subject  to  the  control  of  her  husband  and 
without  being  liable  for  his  debts;  and  after  her 
death  for  the  sole  and  separate  use  of  the  testa- 
tor's granddaughter,  Augusta  Hitch,  for  tho 
term  of  her  natural  life;  and  after  her  death  for 
the  use  of  her  lawful  issue  and  for  the  heirs  and 
assigns  of  such  issue  forever,  if  any  child  or 
descendant  of  hers  should  be  living  at  the  timo 
of  her  death,  and  if  none,  then  in  trust  for  tho 
sole  and  separate  use  of  the  testator's  daughter, 
Mary  Da  vies,  for  the  term  of  her  natural  life, 
and  after  her  death  for  the  use  of  his  grandson, 
Solomon  Betts  Davies,  his  heirs  and  assigns 
forever.  By  appropriate  proceedings  William 
George  Erebs  was  substituted  in  tbe  place  of 
tbe  trustees  named  in  the  will.  In  May,  1859, 
a  bill  in  equity  was  filed  in  the  Superior  Comt 
of  Baltimore  City  in  which  Sarah  M.  A.  Hitch, 
Augusta  Waters.  William  Francis  Waters, 
Mary  Augusta  Waters  and  Edmund  C.  Waters 
(the  last  three  mentioned  being  infanta)  and 
William  George  Erebs,  trustee,  were  named  as 
complainants;  Sarah  Hitch  and  Augusta  Waters 
were  married  women,  the  said  Augusta  being 
the  Augusta  Hitch  named  in  the  will  of  Solo- 
mon Betts.  The  defendants  were  Mary  Davies 
and  Solomon  Betts  Davies.  The  bill  alle^:ed 
that  an  ordinance  had  passed  for  the  opening 
of  certain  streets  through  the  land  devised  by 
the  will  of  Solomon  Betts,  and  that  the  paving 
and  grading  of  one  of  them  had  been  com- 
menced; that  the  property  was  liable  for  the 
expenses  of  paving  and  grading,  that  a  large  ar- 
rearage of  taxes  had  accrued  on  the  property 
from  the  year  1849  until  the  filing  of  the  bill; 
and  that  Mrs.  Hitch  and  Mrs.  W^aters  had  ef- 
fected a  loan  of  |1,700,  secured  by  their  life 
interests,  to  prevent  a  sale  of  the  property  and 
a  sacrifice  of  the  rights  of  all  persons  interested 
therein.  It  was  further  alleged  that  it  would 
be  for  the  interest  and  advantage  of  all  parties 
concerned  that  a  sale  should  be  made  of  such 
part  of  the  property  as  would  be  necessary  to 
make  the  require  payments. 

The  prayer  of  tbe  bill  was  that  the  sale  might 
be  made  under  and  by  virtue  of  the  provisions 
of  the  Acts  of  Assembly  in  such  case  made  and 
provided.  The  bill  was  signed  by  "Hugh 
Davey  Evans,  prochcin  ami  of  Infants,"  and 
by  the  trustee,  and  tbe  married  women,  and 
by  complainants'  solicitor.  The  defendants 
in  their  answer  denied  the  right  of  the  life 
tenants  to  incumber  the  property  by  their  fail- 
ure to  pay  the  taxes,  and  by  allowing  assess- 
ments to  accrue  which  were  alleged  to  be  un- 
called for  at  the  time;  and  also  maintained  that 
the  sale  of  the  property  was  not  sanctioned  by 
any  Act  of  Assembly.  A  sale  was  decreed  in 
March,  1800,  of  so  much  of  the  property  as 
might  be  required  to  pay  the  paving  and  grad- 
ing taxes  and  assessments,  and  all  other  claims 
due  and  owing  to  the  City  of  Baltimore,  and 
also  of  so  much  of  the  property  as  would  repay 
the  money  borrowed  to  pay  arrearages  of  taxes. 
Sales  were  made  to  George  Presstman  and 
George  U.  Porter,  and  ratified  by  the  court. 
(The  land  sold  to  Presstman  has  been  acquired 
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trf  the  appellants,  and  is  that  to  which  they 
claim  title  in  the  bill  of  complaint  in  this  suit.) 
After  the  ratification  of  the  gales,  a  petition  was 
^ed  in  iJie  names  of  Mrs.  Hitch  and  her  hus- 
tMind,  Mrs.  Waters  and  her  husband,  and  the 
three  infants  hy  their  next  friend,  reciting  the 
«hove-mentioned  proceedings,  and  praying  for 
«  decree  or  order  authorizing  the  mortgage  of 
^e  property  for  a  sum  sufficient  to  pay  the 
taxes  and  sums  due  for  mding  and  paying.  A 
;subp€na  was  issued  for  the  infants  and  a  guard- 
ian ad  litem  appointed  for  them,  who  filed  an 
4inswer  in  the  usual  form.  No  further  proceed- 
ings under  this  petition  appear  in  the  transcript 
of  the  record  sent  to  this  court. 

We  shail  pass  by  without  special  comment 
the  irregularity  of  a  suit  hy  married  women  in 
4heir  own  names,  and  without  making  their 
husbands  parties  on  either  side  of  the  record. 
Matters  of  more  serious  moment  now  demand 
our  consideration.  The  city  taxes  were  due  by 
the  life  tenants,  and  they  were  bound  to  pay 
them  in  full  without  contribution  from  these 
in fants.  The  prayer  of  the  bill  is  that  the  prop- 
erty in  queslion  may  be  sold  for  the  purpose  of 
paying  certain  paying  and  grading  taxes,  and 
also  of  reimbursing  the  life  tenants  for  the  ex- 
penditure which  they  made  in  payment  of  their 
own  debt.  The  reason  alleged  for  the  sale, 
the  sole  ground  on  which  it  is  asl^ed, — the 
special  jurisdictional  fact  which  is  supposed  to 
authorize  it, — is  that  it  would  be  "for  the  inter- 
est and  adyantage  of  oil  parties  concerned." 
We  shall  proceed  to  inquire  into  this  ground  of 
Jurisdiction. 

It  Is  aside  from  the  present  purpose  to  con- 
cider  the  question  whether  by  yirtue  of  its  gen- 
eral care  and  superintendence  of  infants  and 
their  property,  the  Chancery  Court  of  England 
has  power  to  sell  their  inheritance,  when  it  ap- 
pears to  be  manifestly  to  their  interest  that  it 
-should  be  sold,  because  it  is  firmly  held  in  this 
State  that  a  court  of  equity  had  the  right  to 
conyert  the  real  estate  of  an  infant  into  money 
preyiously  to  the  legislation  on  the  subject  of 
these  sales.  But  the  jurisdiction  has  been  yery 
greatly  enlarged  by  a  series  of  statutes.  Of 
course,  we  have  no  concern  ^ith  any  of  these 
statutes  which  were  passed  subsequently  to  the 
decree  in  question.  The  Act  of  1785,  chap.  72, 
is  entitled  "An  Act  for  Enlarging  the  Power  of 
the  High  Court  of  Chancery."  By  the  12th 
section  the  court  is  authorized  on  the  conditions 
therein  named  to  sell  lands  in  which  an  infant, 
idiot  or  person  non  compos  mentis  has  a  joint  in- 
terest in  common  with  any  other  person  or  per- 
sons. 

In  OiU  y.  WelU,  69  Md.  499,  it  was  held  that 
the  jurisdiction  thus  giyen  does  not  exist  where 
the  parties  hold  separate  consecutiye  interests 
in  the  land,  but  is  confined  to  cases  where  th^ 
hold  concurrent  interests.  The  Act  of  1816, 
•chapter  154,  was  entitled  "An  Act  to  Author- 
ize the  Chancellor  and  the  Seyeral  County 
Courts  of  this  State  to  Order  and  Decree  the 
Sales  of  Real  Estate  of  Minors  in  the  Cases 
therein  Mentioned."  The  effect  of  this  Statute, 
so  far  as  the  present  question  is  concerned,  is 
neatly  summarized  in  the  opinion  in  the  case 
lust  cited,  and  we  will  quote  an  extract  from 
It.  Speaking  of  the  decree  passed  in  that  case, 
the  court  says:  "But  the  Act  of  1816,  chap. 
164,  and  8  9  of  the  Act  of  1881,  chap.  811, 
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exactly  meet  the  case,  and  it  is  to  them  the  Ju- 
risdiction to  pass  this  decree  must  be  referred. 
By  (he  first  section  of  the  Act  of  1816  power 
was  giyen  to  the  equity  courts  to  decree  a  sale 
of  an  infant's  real  estate  upon  petition  of  his 

fuardian  or  prochein  ami,  provided  the  infant 
e  summoned  and  appear  by  guardian  ad  litem, 
and  it  be  made  to  appear  to  the  court  that  it 
will  be  for  the  interest  and  advantage  of  the 
infant  that  the  sale  should  be  made.  And  by 
section  18  of  the  same  Act,  as  amended  and 
enlarged  by  section  9  of  the  Act  of  1831,  it  was 
provided  that  the  whole  estate  might  be  sold 
with  the  consent  of  the  life  tenants  where  the 
infant  was  the  reversioner."    69  Md.  499. 

The  decree  cannot  be  supported  under  this 
Statute,  because  the  essential  preliminaries  re- 
quired by  the  first  sec  ion  were  not  observed. 
The  bill  ought  to  haye  been  filed  by  prochein 
ami  or  guardian,  and  the  infants  should  haye 
been  summoned,  and  there  ou^ht  to  have  been 
an  appearance  for  them,  by  guardian  ad  litem 
appointed  by  the  court.  The  Statute  does  not 
require  that  an  infant  should  sue  himself,  as  has 
been  suggested  by  the  appellants'  counsel;  but 
it  directs  that  the  guardian  or  prochein  ami 
should  file  a  petition  and  bring  the  infant  be- 
fore the  court  as  a  defendant,  and  that  the  alle- 
gations of  the  petition  should  be  proved  as  facts 
are  proved  against  defendants, — a  most  wise 
and  salutary  provision,  as  the  present  case  may 
well  serve  to  illustrate. 

It  is  vain  to  argue  that  the  decree  can  be 
maintained  under  the  jurisdiction  which  chan- 
cery had  prior  to  the  passage  of  these  Statutes. 
While  the  court  had  power  under  some  circum 
stances  to  sell  an  infant's  land,  when  his  interest 
demanded  it,  no  precedent  or  analogy  justified 
a  sale  where  an  adult  had  a  part  interest  in  the 
land.  It  was  contrary  to  the  theory  and  prac- 
tice of  chancery  to  sell  a  man's  interest  in  land 
on  the  ground  that  it  would  benefit  somebody 
else,  or  even  that  it  would  benefit  himself. 
Even  in  cases  of  partition,  sales  could  not  be 
decreed  until  a  statute  gave  the  iurisdiction. 
The  Act  of  1786  and  the  Act  of  1816,  and  their 
supplements,  authorized  sales  where  adults  and 
infants  owned  interests  in  the  same  land;  and 
the  Act  of  1881,  chap.  811,  §  7,  first  conferred 
power  to  decree  a  sale  where  all  the  owners 
were  of  full  age,  in  case  it  was  to  the  advantage 
of  all  of  them.  As  a  matter  of  course,  infants 
may  sue  both  at  law  and  in  equity,  when  their 
rights  are  inyaded,  and  they  may  be  sued,  and 
their  responsibilities  (as  recognized  by  the  law 
of  the  land)  may  be  enforced  against  them. 
But  in  this  case  the  infants  were  not  asserting 
a  right  against  an  adversary.  On  the  contrary, 
they  were  alleging  that  certain  Hens  existed 
against  their  own  property;  they  were  setting 
up  a  burden  upon  themselves,  and  they  were 
praying  that  their  own  property  should  be  sold, 
because  it  was  for  their  benefit,  and  that  of  the 
other  owners,  that  the  sale  should  be  made. 
No  interests  whatever  were  inyolved  in  the 
case  except  those  of  the  owners,  and  the  only 
question  proposed  for  the  court's  consideration 
was  whether  these  interests  would  be  promoted 
by  a  sale.  The  only  jurisdiction  of  the  court 
over  such  a  question  was  conferred  by  the  Act 
of  1816  and  its  supplements;  and  the  infauta 
were  not  subjected  to  this  jurisdiction  in  the 
mode  made  necessary  by  this  Statute.    It  may 
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be  worth  while  to  remark  that  under  the  Act 
of  1816  the  infants'  benefit  alone  was  made  the 

Sound  of  sale;  while  under  the  Act  of  1785 
e  benefit  of  all  persons  concerned  was  the  in- 
ducement to  the  sale.  It  could  not  in  this  case 
be  for  the  interest  of  the  infants  that  the  land 
should  be  sold  to  reimburse  the  life  tenants  for 
paying  taxes,  which  it  was  their  duty  to  pay 
without  contribution  from  the  infants.  The 
bill  was  filed  before  the  adoption  of  the  Code 
of  18C0,  but  the  decree  was  passed  after  it  went 
into  effect.  But  the  first  section  of  the  first 
article  of  this  Code  provided  that  all  suits  and 
actions  pendiog  should  be  prosecuted  to  final 
determination,  as  if  the  Code  had  not  been 
adopted.  Legislation  since  the  passage.of  the 
decree  has  extended  considerably  the  powers 
of  the  court  in  regard  to  sales  alleged  to  be  ad- 
vantageous to  the  parties  in  interest;  for  in- 
stance, there  are  the  Acts  of  1862,  chap.  156, 
and  1868,  chap.  278.  We  have  not  alluded  to 
the  statutes  authorizing  sales  of  land  under 
bills  for  partition,  because  we  are  at  a  loss  to 
conceive  how  they  can  affect  the  present  ques- 
tion It  wUl  be  perceived  that  we  think  that 
the  decree  of  the  superior  court  was  void  for 
want  of  jurisdiction. 

The  subsequent  petition  contains  statements 
in  the  name  of  the  infants,  made  by  the  pro- 
chein  ami;  these  do  not  bind  them  and  can 
have  no  Influence  on  their  rights. 

It  has  been  maintained  that  the  sale  under 
the  decree  may  now  be  ratified  by  virtue  of 
the  Act  of  1868,  chap.  249.*  Twenty-nine 
yearis  elapsed  between  the  passage  of  this  void 
decree  and  the  tiling  of  the  bill  to  indue  it  with 
validity.  The  proposition  in  the  abstract  is 
rather  startling.  The  Act  of  1868,  by  its  terms, 
has  a  retroactive  operation,  and  it  authorizes 
the  court  to  change  the  effect  of  decrees  which 
had  become  final.  It  is  an  exercise  of  judicial 
power  by  the  Ledslature. 

In  Dortey  v.  Dorsey,  37  Md.  64,  it  was  held 
that  an  Act  of  Assembly  authorizing  and  em- 
powering this  court  to  re-open  and  re-hear 
cases,  decided  at  a  term  already  passed,  was 
unconstitutional  and  void;  and  the  decision  was 
well  warranted  by  a  great  number  of  very  high 
authorities. 

In  Griffin  v.  Cunningham,  20  Gratt.  62,  it 
was  said:  "But  it  is  well  settled  that  an  Act  of 
the  Legislature  directing  a  court  to  rehear  a 
causj>  or  to  grant  a  new  trial,  or  any  lesislativc 
action  which  retroacts  upon  past  controversies, 
is  an  invasion  of  judicial  power  which  is  arbi- 
trary and  unconstitutional," — and  a  large  num- 
ber of  decisions  were  cited  to  the  same  effect, 
including  one  from  our  own  reports,— J/tV^w  v. 
mate,  8  Gill,  145. 

In  Denny  v.  Mattoon,  2  Allen,  879,  it  Is  said: 
"The  Le^slature  have  no  power  to  grant  a  new 
trial  or  direct  a  rehearing  of  a  cause  which  has 
been  once  judicially  settled.    The  right  to  a 


review,  or  to  try  anew  facts  which  have  beei* 
determined  bv  a  verdict  or  decree,  depends  ov^ 
fixed  and  well-settled  principles,  which  it  is  the 
duty  of  the  court  to  apply,  m  the  exercise  of  m. 
sound  judgment  and  discretion.  These  cannot 
be  regulated  or  governed  by  legislative  action.'^ 
And  the  court  founds  its  opiaion  on  well-es^ 
tablished  principles  and  well-considered  adju-- 
dications. 

The  Act  of  1868,  in  its  retrospective  effect^, 
would  enable  the  court,  by  new  proceedings^, 
to  give  validity  to  a  decree  which,  when  pro- 
nounced, was  beyond  its  jurisdiction.  An  Act 
of  the  Legislature  of  Illinois  of  the  same  char- 
acter came  under  consideration  in  McDaniet 
V.  CorreU,  19  111.  226.  A  short  passage  f  ron^ 
the  opinion  will  show  the  views  of  the  court: 
"If  it  was  competent  for  the  Legislature  to- 
make  a  void  proceeding  valid,  then  it  has  been 
done  in  this  case.  Upon  this  question  we  can- 
not for  a  moment  doubt  or  hesitate.  They  can 
no  more  impart  a  binding  eflScacy  to  a  void 
proceeding  than  thejr  can  take  one  man's  prop- 
erty from  him  and  give  it  to  another.  Indeed,, 
to  do  the  one  is  to  accomplish  the  other." 

It  is  true,  as  stated  in  Cooley  on  Constitu- 
tional Limitations,  that  "a  retrospective  statute- 
curing  defects  in  lend  proceedings  where  they 
are  in  their  nature  Irregularities  only,  and  da 
not  extend  to  matters  of  jurisdiction,  is  not 
void  on  constitutional  grounds  imless  expressly 
forbidden."    Marg.  p.  371. 

But  it  is  also  true,  as  stated  in  the  same  work, 
that  in  judicial  proceedings,  if  there  was  orig- 
inally a  failure  of  jurisdiction,  no  subsequent- 
law  can  confer  it.    Marg.  p.  888. 

In  Darkey  v.  Gilbert,  11  Gill  &  J.  87,  land  of 
a  deceased  debtor  had  been  sold  by  a  trustee 
under  a  creditor's  bill.  One  fifth  of  the  land 
belonged  to  the  minor  children  of  the  deceased 
debtor  in  right  of  their  mother,  and  of  course 
was  not  bound  for  debts,  and  could  not  bo- 
valid  1y  sold  under  the  decree.  An  Act  of  As- 
sembly was  passed  authorizing  the  chancellor 
to  confirm  the  sale,  provided  a  petition  wa» 
filed  by  the  purchaser  and  the  answers  of  the 
infants  were  taken  in  the  ordinary  wav,  and 
provided  he  was  satisfied  by  proof  that  the  sole 
was  fair  and  advantageous  to  the  infants;  un- 
der these  circumstances  he  was  required  to- 
award  to  the  infants  one  fifth  of  the  purchase 
money  of  the  whole  tract.  The  court  says  that 
this  Act  furnished  infants  with  substa'ntiallj 
the  same  safeguards  as  are  provided  by  the  Act 
of  1816,  chap.  154,  p.  91.  The  purchase  of  the 
land  at  the  sale  was  simply  an  offer  by  the  pur- 
chaser which  could  have  no  effect  unless  ao 
oepted  by  the  court.  The  Act  of  Assembly 
authorized  the  court  to  accept  this  offer,  pro* 
vidcd  it  was  shown  to  be  advantageous  to  the 
infants  in  a  manner  similar  to  that  required  bj 
the  Act  of  1816;  and  on  the  acceptance  of  the 
offer  and  confirmation  of  the  sale,  the  infants 


*Tbat  Act,  which  is  now  §  02  of  art  16  of  the  Code 
of  1888,  vol.  1,  provides  that  where,  upon  the  peti- 
tion of  any  iDfant  by  his  ^inrdlan  or  next  frieDd, 
a  decree  has  been  passed  Tor  a  sale  of  the  land  of 
the  infant  and  a  sale  has  been  made  and  confirmed, 
and  **it  shall  appear  that  there  was  a  failure  to 
summon  said  infant  and  to  have  him  answer  by  a 
guardian  duly  appointed,  it  shall  be  lawful  for  the 
court  to  confirm  said  sale  and  all  proceedlnffs  had 
thereon,  upon  the  petition  of  the  guardian  or  next 
friend  of  the  infant,  or  upon  the  petition  of  any 
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party  havlnff  an  Interest  in  said  sale,  and  after  sum- 
monlnK  sucn  infant  and  his  appearance  by  eruard- 
ian  to  be  appointed  by  the  court,  and  such  other 

{>rooeeding8  nad  as  required  for  a  decree  of  Siile  of 
nfants^  real  estate:  provided  upon  a  heurinff  and 
examination  of  all  the  circumstances  it  shall  ap- 
pear to  said  court  that  said  sale  was  fairly  and  bona 
fide  made,  and  that  at  the  date  of  the  decree  it  was 
for  the  benefit  and  advantage  of  said  infant  to  sell 
said  real  estate,"  etc  [Rep.] 
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were  to  be  awarded  their  due  proportion  of  the 
purchase  moDey.  This  case  has  been  very 
earnestly  pressed  upon  us,  but  it  cannot  be  tor- 
tured into  an  authority  that  it  is  competent  for 
an  Act  of  Assembly  to  authorize  by  retroaction 
the  ratification  of  a  void  sale,  simply  and  abso- 
lutely, without  requiring  compensation  to  the 
owners  of  the  land. 

This  case  was  decided  at  the  last  term  of  the 
court  and  was  ordered  to  be  reargued.  We 
have  endeavored  to  be  very  explicit  in  the  state- 
ment of  our  views,  as  the  former  opinion  was 


very  much  misapprehended.  At  the  reargu- 
ment  something  was  said  about  the  appellants' 
claim  for  improvements  made  on  the  land,  but 
there  is  nothing  in  the  transcript  of  the  record 
showing  that  improvements  have  been  made^ 
or  in  any  way  referring  to  the  subject.  We 
are  not  to  be  understood  as  saying  that  they 
will  not  be  entitled  to  the  value  of  any  better- 
ments which  they  may  have  made  on  proper 
proceedings  to  that  end. 
Ikeree  affirmed,  toiih  casU, 
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Henry  8IEGEL  et  al,  AppU.^ 
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CHICAGO  TRUST  A  SAVINGS  BANK. 

(— .lU.....) 

1.  A  statement  or  recital  in  a  note  that  it 

is  given  for  tbo  privilege  of  hanging  advertising 
signs  In  street  oars  for  three  months  from  a  oer- 
tain  subsequent  date  will  not  destroy  Its  negoti- 
ability. 

8*  Indoraeee  of  a  note  are  not  put  vpon 
inquiry  as  to  a  subsequent  failure  of  conaider- 
ation  by  a  statement  or  '■ecital  in  the  note  that  it 
Is  given  for  the  privilege  of  hanging  advertising 
■Igns  in  street  can  after  a  certain  future  date. 

(January  2L,  UOO.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judirment  of  the  Cfircuit  Court  for  Cook 
County  in  favor  of  plaintiff  in  an  action  upon 
an  alleged  negotiable  promissory  note  by  a 
hona  fide  indorser  for  valu«*.    Amrmed, 

The  case  sufficiently  appears  m  the  opinion. 

Mr.  John  C.  Ricnberff  for  appellants. 

Mef^ri.  Flower.  Smitn  ft  Mua§^ave» 
for  appellee,  cited — 

Darts  V.  McCready,  17  N.  Y.  230;  Daniel, 
Neg.  Inst,  §  790;  Wade,  Notice,  §  »4  a;  First 
Nat,  Bank  v.  Michad,  96  N.  C.  58;  State  Nat, 
Bank  v.  Cason,  89  La.  Ann.  865;  Goodloe  v. 
Taylor,  8  Hawks  (N.  C.)  458;  McCarty  v. 
Etnoeil,  24  Dl.  841;  Comstock  v.  Hannah,  76 
Dl.  680;  1  Edwards,  Bills  and  Notes,  8d  ed.  p. 
19;  1  Parsons,  Notes  and  Bills,  261;  2  Ran- 
dolph, Com.  Paper,  715;  1  Wait,  Act.  and 
Def.  p.  616;  Fatten  v.  Gleason,  106  Mass.  489; 
Gage  v.  Lewis,  68  111.  604. 


Shope*  Oh.  J,,  delivered  the  opinion  of  the- 
court: 

This  was  an  action  of  assumpsit,  by  appellee 
against  appellants,  upon  the  following  instru- 
ment: 

FormB. 
Dalziel's  Railway  Advertising. 
$800.00.  Chicago,  March  5,  1887. 

On  July  1st,  1887,  we  promise  to  pay  D. 
Dalziel,  or  order,  the  sum  of  three  hundred 
dollars,  for  the  privilege  of  one  framed  adver- 
tising sign,  size X ,  in  one  end  of  each 

of  159  street  cars  of  the  North  Chicago  City 
Railway  Co.,  for  a  term  of  three  months  fronv 
May  15,  1887. 

No. Si^sel,  Cooper  A  Ca 

— which  was  indorsed  by  Dalziel,  the  payee,  to^ 
appellants,  for  value,  on  the  day  of  its  execu- 
tion. 

The  first  question  presented  is.  Is  this  instru- 
ment negotiable?  And  this  question  has  been- 
answered  affirmatively  by  the  circuit  and  ap- 
pellate courts.  The  appellate  court  having 
affirmed  the  judgment  in  favor  of  the  plaintiff 
the  case  is  brought  here  by  appeal,  upon  cer- 
tificate of  importance,  granted  by  that  court. 
It  appears  that,  before  the  time  when  the 
privilege  of  advertising  was  to  commence,  Dal- 
ziel forfeited  any  right  he  may  have  acquired 
to  use  the  cars  m  the  manner  indicated,  and 
the  privilege  specified  never  was  furnished  ap- 
pellant; and  it  is  insisted  that  the  instrument 
18  a  simple  contract  only,  and  that  therefore 
the  same  defense,  failure  of  consideration,  ia 
available  against  the  indorsees  of  the  paper  for 
value  and  before  due,  as  might  be  interposed 
agaiost  such  paper  In  the  hands  of  the  payee. 
It  is  also  insisted  that  the  instrument  shows  on 
its  face  that  payment  depended  upon  a  condi- 


^orm.—Promitrory  note ;  requisites  to  negoiiabUUy, 
A  negotiable  note  Is  a  courier  without  luirgrnfire, 
whose  countenance  is  its  passport.  Keck  v.  Sedalla 
Brewing  Co.  4  West.  Rep.  888,  22  Mo.  A  pp.  187; 
Heaton  v.  Myers,  4  Colo.  60;  Pentz  v.  Stanton,  10 
Wend.  271;  Tbursto'i  v.  Mauro,  1  Greene  (Iowa) 
231;  Kenyon  v.  Williams,  19  Ind.  4&. 

To  constltutp  a  promissory  note,  the  Instrument 
must  be  certain  aa  to  payment,  and  not  dependent 
on  a  continirency.  Chapman  v.  Wlirht,  6  New  Enff. 
Rep.  787,  79  Me.  606:  Jennings  v.  Colorado  Springs 
First  Nat.  Bank  (Colo.)  22  Pao.  Rep.  777. 

If  an  instrument,  whether  it  calls  for  money  or 
property,  be  not  payable  unconditionally  and  at  all 
events,  it  is  not  negotiable  under  the  Colorado 
statute.  Jennings  v.  Colorado  Springs  Fiiat  Mat. 
Bank,  fupro. 
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A  promissory  note  containing  an  unconditional 
and  absolute  promise  to  pay  a  certain  sum  of 
money  creates  an  absolute  liability  for  such  pay- 
ment, although  the  consideration  Is  further  de- 
scribed to  be  certain  property  the  title  to  which  is 
not  to  pass  until  the  note  is  paid;  and  the  destruc- 
tion of  such  property  before  the  note  is  paid  does 
not  destroy  the  liability.  Burnley  v.  Tufts,  66 
Miss.  48. 

But  a  writing,  **Two  years  from  date,  for  value 
received,  I  promise  to  pay  J.  8.  K.  or  bearer,  one 
ounce  of  gold,*^  is  not  a  negotiable  promlapory 
note.  Roberts  v.  Smith,  2  N.  E.  Rep.  468,  58  V 1. 492. 
See  notes  to  Wright  v.  Traver  (Mich.)  8  I*.  B.  A.  GO;: 
Bowie  V.  HaU  (Md.)  1 L.  B.  A.  5iA. 


See  also  12  L.  R.  A.  483. 


«38 


Illinois  Scpuem£  Coukt. 


Mab., 


tion  precedent  to  be  performed  by  tbe  pa^ee, 
wad  therefore  the  indorsees  took  it  with  notice, 
and,  by  tbe  failure  of  tbe  payee  to  perform 
the  condition,  no  right  of  recovery  exists  in 
the  indorsees. 

It  is  not  contended  that  tbe  indorsees  bad 
any  other  notice  than  that  contained  in  tbe  in- 
strument itself;  and  it  is  apparent  that  at  tbe 
time  of  its  indorsement,  which  was  tbe  day  of 
its  execution,  no  rificbt  to  tbe  consideration  bad 
accrued  to  tbe  maker.  It  is  a  promise  to  pay 
a  certain  sum  of  money  at  a  day  certain,  for  a 
consideration  thereafter  to  be  rendered,  and 
depends  for  its  validity  upon  tbe  implied  prom 
ise  of  the  payee  to  furnish  the  consideration  at 
tbe  time  and  in  tbe  manner  stipulated;  that 
is,  it  is  a  promise  to  pay  a  sum  certain  on  a 
particular  day,  in  consideration  of  the  promise 
of  tbe  payee  to  do  and  perform  on  bis  part. 
A  promise  is  a  valuable  consideration  for  a 
promise. 

But  tbe  question  remains  whether  tbe  state- 
ment, or  tbe  recital  of  the  consideration,  on  the 
face  of  tbe  instrument,  impairs  its  negotiability, 
and  in  tbis  instance  amounted  to  a  condition 
precedent.  Tbe  mere  fact  that  the  considera- 
tion for  whicb  a  note  \a  given  is  recited  in  it, 
although  it  may  appear  thereby  that  it  was 
given  tor  or  in  consideration  oi  an  executory 
contract  or  promise  on  tbe  part  of  tbe  payee, 
will  not  destroy  its  negotiability,  unleps  it  ap- 
pears through  the  recital  that  it  qualifies  tbe 
promise  to  pay,  and  renders  it  conditional  or 
uncertain,  either  as  to  tbe  time  of  payment  or 
the  sum  to  be  paid.  Daniel,  Keg.  Inst.  §^  790, 
797;  Davis  v.  McOready,  17  N.  Y.  230;  StaU 
Hat  Bank  y.  Cason,  89  La.  Ann.  865;  First 
JTai,  Bahky,  Michael,  96  N.  C.  53;  Ooodloe  v. 
Taylor,  8  Hawks,  458;  Stevens  v.  Blunt,  7 
Hass.  240. 

In  State  Nat.  Bank  v.  Cason,  supra,  it  is  said: 
•'  Plaintiff  received  the  note  before  maturity, 
and  before  a  failure  of  tbe  consideration. 
Even  if  it  were  known  to  bim  taking  it  that  tbe 
consideration  was  future  and  contingent,  and 
that  there  might  be  offsets  against  it,  this  would 
not  make  bim  liable  to  tbe  equities  between  de- 
fendants and  payee.  It  cannot  affect  the  nego- 
tiability of  a  note  that  its  consideration  is  to  be 
hereafter  realized,  or  that  from  some  contin- 
gency it  may  never  be  enjoyed." 

Tbe  most  that  can  be  said  of  a  recital  in  tbe 
Instrument  itself  of  tbe  consideration  upon 
whicb  it  rests  is  that  the  indorsee,  taking  it 
before  maturity,  is  chargeable  with  notice  of 
the  recital.  Such  recital,  however,  is  not  suffi- 
cient of  itself  to  advise  him  that  there  was,  or 
would  necessarily  be,  a  failure  of  consideration, 
but  that,  if  at  the  time  of  tbe  indorsement  the 
consideration  hajs  in  fact  failed,  the  recital 
might  be  sufficient  to  put  him  upon  inquiry, 
and,  in  connection  with  other  facts,  amount  to 
notice.    Henneberry  v.  Morse,  56  111.  394. 

The  case  at  bar  does  not,  however,  fall  within 
tbe  rule  just  stated;  for  the  assignment  was 
made  the  same  day  tbe  note  was  made,  and  by 
tbe  terms  uf  tbe  recital  it  was  apparent  tbe 

Sayee  was  required  to  do  no  act  till  tbe  15tb  of 
[ay  following,  an  interval  of  seventy  days. 
There  is  a  distinction,  clearly  recognized  in 
tbe  authorities,  between  an  instrument  payable 
at  a  particular  day  and  one  payable  upon  the 
happening  of  some  event ;  and  tbe  rule  is  that 
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where  tbe  parties  insert  a  specific  date  of  pay- 
ment the  instrument  is  then  payable  at  all 
events,  and  this  although,  in  the  same  instru- 
ment, an  uncertain  and  different  time  of  pay- 
ment may  be  mentioned,  as  that  it  shall  be 
payable  upon  a  particular  day,  or  upon  the 
completion  of  a  house,  or  the  performance  of 
other  contracts,  and  tbe  like.  MeCarty  t. 
HoieeU,  24  111.  841,  and  authorities  supra. 

But  tbe  doctrine  of  tbis  and  kindred  caaes, 
where  there  is  both  a  certain  day  of  payment 
and  one  more  or  less  contingent,  need  not  bo 
here  invoked;  for  tbe  time  of  payment  in  the 
instrument  under  consideration  is  not  made  to 
depend  upon  the  happening  or  not  happening 
of  any  event,  but  is  specific  and  certain,  and 
must  occur  by  tbe  efflux  of  time  ak>ne. 

If,  therefore,  it  be  conceded,  as  it  must,  that 
a  condition  inserted  in  a  promissory  note  post- 
poning tbe  day  of  payment  until  tbe  happening 
of  some  uncertain  or  contingent  event  will  de- 
stroy its  negotiability,  and  render  tbe  instru- 
ment a  mere  agreement,  yet,  mider  the  author- 
ities, if  by  the  instrument  tbe  maker  promises 
to  pay  a  sum  certain,  at  a  day  certain,  to  a  cer- 
tain person,  or  his  order,  such  instrument  must 
be  regarded  as  negotiable  although  it  also  con- 
tains a  recital  of  the  consideration  upon  which 
it  is  based,  and  although  it  further  appear  that 
such  consideration,  if  executory,  may  not  have 
been  performed.  Here  the  money  was  payable 
absolutely  on  the  1st  day  of  July,  1887,  a  «ime 
when  the  contract  for  the  advertising  could  not 
have  been  complete.  If  tbe  instrument  had 
remained  tbe  property  of  tbe  payee,  and  upon 
its  maturity  suit  had  been  brought,  it  is  clear 
that  no  plea  of  partial  failure  of  consideration 
could  have  been  sustained,  for  the  reason  that 
the  entire  term  bad  not  then  expired,  and  for 
tbe  reason  that  the  promise  of  tbe  makers  was 
based  upon  the  promise  of  the  payee  to  perform 
his  undertaking  at  a  time  subsequent  to  the  day 
fixed  for  payment.  No  analysis  of  tbe  instru- 
ment itself  is  necessary.  Tbe  most  careful  ex- 
amination of  it  will  fail  to  disclose  a  conditioa 
precedent  to  the  payment  of  the  money  at  the 
time  stipulated.  Nor  is  there  anything  in  the 
recital  of  the  consideration  to  put  ihe  imlorsees 
upon  inquiry  at  tbe  time  indorsement  was 
made.  Indeed,  it  is  clear  that  at  that  time  no 
inquiry  would  have  led  to  notice  that  Dalziel 
would  fail  to  comply  with  bis  contract  on  the 
15tb  of  May  thereafter,  when  tbe  term  was  to 
commence.  All  that  the  recitals  would  give 
notice  of  was  that  tbe  note  was  given  in  con- 
sideration of  an  agreement  on  the  part  of  tbe 
payee  that  the  privilege  of  advertisement  named 
should  be  enjoyed  by  the  makers  for  three 
months  from  May  15,  1887.  Giving  to  the  lan- 
f^age  employed  its  broaddst  possible  meaning, 
it  cannot  be  construed  as  notice  to  the  indorsees 
of  the  future  breach  of  the  contract  by  Dalziel. 
The  presumption  of  law  would  be  that  tbe  con- 
tract would  be  carried  out  in  good  faith,  and 
the  consideration  performed  as  stipulated. 
The  makers  bad  put  their  promissory  note  into 
the  hands  of  Dalziel  upon  an  expressed  consid- 
eration which  they  were  thereafter  to  receive, 
and  for  tbe  performance  of  which  they  had  seen 
fit  to  rely  upon  the  undertaking  of  Dalziel;  and 
we  are  awafe  of  no  rule  by  which  they  can  hold 
these  indorsees  for  value,  before  due  and  before 
the  time  of  performance  was  to  begin,  charge- 
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able  with  notice  that  the  promise  upon  which 
the  makers  relied  would  not  be  kept  and  per- 
TOrmed.  Wade,  Notice,  §  94a;  LoomU  v. 
Mowry,  8  Hun,  812;  DavU  y,  McCready^  supra. 
It  ia  also  contended  that  the  court  erred  in 
giving  the  eighth  instruction,*  in  behalf  of  ap- 
pellee, as  to  the  meaning  of  the  words  **  good 

*Ttaat  Instruction  was  as  follows : 

'^Id  answer  to  your  question  as  to  the  meanloflr 
of  the  words  *good  falta  ^  used  In  the  instructions 
heretofore  giveD*  the  court  instructs  you  that  they 
mean  the  opposite  of '  bad  faith :  \that  *  erood  faith' 
means  *  honesty 'and  *bad  faith*  means  *  dishon- 
esty.'"-{Hep  J 


faith."  Without  pausing  to  discuss  the  in- 
struction, we  think  it  clear  that  appellants  were 
not  prejudiced  thereby,  and  that  no  inference 
unfavorable  or  prejudicial  to  them  could  have 
been  drawn  therefrom  by  the  Jury.  While, 
therefore,  the  instruction  may  be  regarded  as 
inaccurate,  it  worked  no  injury,  and  appellant 
cannot  complain. 

Other  minor  objections  areur^^  which,  it  is 
sufficient  to  say.  we  have  exammed  with  care, 
but  we  find  no  prejudicial  error. 

The  judgment  of  the  Appellate  Court  will  be 
earned. 


NORTH  CAROLINA  SUPREME  COURT. 


Claudia  REDMOND,  Appt, 

V. 

Board  of  Commissioners  of  the  TOWN  OF 

TARBORO. 

1.  All  property  of  wlatever  description,  and 
not  merely  that  selected  icr  taxation  by  the  Jjeg- 
Idature,  must  be  taxed,  under  Const,  art.  7, 9  9. 

8.  The  word  "  property  ••  In  Ck>nst,  art.  7, 
1 9,  relatinflr  to  taxation,  includes  moneys,  credits. 
Investments  and  other  ohoses  in  action. 

8*  Althcra^h  the  power  of  a  mmiicipal 
eorporation  to  tax  is  not  conferred  by  the 
Constitution,  when  such  power  is  exercised  the 
Constitution  compels  the  taxation  of  all  property 
therein,  and  that  it  shall  be  taxed  accordinff  to 
tts  true  value  in  money  and  by  a  uniform  rule. 

{Merrimon^  Ch.  J.,  dissents.) 

(March  8, 1800L) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Edgecombe  County 
in  favor  of  defendant  in  a  suit  to  recover  back 
money  paid  under  protest  in  satisfaction  of 
certain  taxes  alleged  to  have  been  illegally  as- 
sessed.   AjUrmed, 

Statement  by  Shepherd,  J.: 

This  is  a  controversy  submitted  without  ac- 
tion, as  allowed  by  the  Statute  (Code,  §t^  567- 
569),  and  the  following  is  so  much  of  the  case 
submitted  as  need  be  reported: 

"(1)  That  the  plaintiff,  Claudia  Redmond, 
Is  a  resident  of  the  Town  of  Tarboro,  and  has 
been  for  a  ntmiber  of  years.  (2)  That  in  1888, 
at  the  time  required  for  listing  property  for 
taxation  in  said  Town,  she  refused  to  give  in 
to  the  Ust-taker  of  said  Town  |48,812,  which 
she  owned  in  solvent  credits.  (8)  That  by  an 
order  of  the  board  of  commissioners  of  said 
Town  the  said  solvent  credits  were  ordered  to 
be  placed  by  the  list-taker  on  the  list,  and  were 
ascertained  from  the  county  list-taker's  list, 
and  were  accordingly  returned  by  the  town 
list-taker  on  his  list  for  taxation  in  said  Town 
against  the  protest  of  the  said  Claudia,  as  was 
done  in  other  like  cases  of  solvent  credits 
owned  by  persons  resident  in  said  Town.  (4) 
That  of  said  solvent  credits  of  plaintiff  so 

£  laced  upon  the  town  list,  $89,978.97  were  ow- 
ig  by  parties  reddent  outside  of  the  Town, 
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and  such  amount  is  secured  on  property  not 
located  within  the  limits  of  said  Town;  and 
18,328.08  or  thereabout  were  owing  bv  parties 
residing  within  and  citizens  of  said  Town, 
with  the  exception  of  a  few  dollars,  which  she 
cannot  accurately  determine.  (5)  That  the 
said  board  of  commissioners,  at  their  regular 
meeting  of  1888,  levied  a  tax  of  one  half  of  1 
per  centum,  or  fifty  cents  on  the  one  hundred 
dollars'  worth  of  property,  including  solvent 
credits;  in  the  woids  of  the  order,  'that  an  as- 
sessment of  fifty  cents  on  the  one  hundred  dol- 
lars valuation  be  levied  on  all  property  in  the 
Town  of  Tarboro,  not  exempt  from  taxation, 
both  real  and  personal,  including  all  moneys, 
credits  in  bonds,  stocks,  joint-stock  companies 
or  otherwise.'  (6)  That  the  tax-list  for  said 
years  1888-80  was  put  in  the  hands  of  John  W. 
Cotton,  tax  collector  for  said  Town,  who  made 
demand  upon  plaintiff  for  the  sum  of  $216.56, 
which  said  sum  was  for  taxes  on  the  solvent 
credits  placed  as  aforesaid  upon  the  list  of  tax- 
ables  against  the  protest  or  plaintiff,  at  the 
rate  levied  aforesaid,  and  the  plaintiff  under 
protest  paid  the  said  sum  for  said  taxes  on  solv- 
ent credits,  and  holds  therefor  the  receipt  of 
the  tax  collector.  (7)  That  said  plaintifi  has 
made  demand  in  writing  on  the  defendant 
board  for  the  return  of  said  taxes,  and  they  re- 
fused to  pay  over  to  her  the  same.  The  ques- 
tion presented  to  the  court  is  whether  the  solv- 
ent credits  so  listed,  or  any  part  of  them,  arc 
liable  to  the  levy  so  made  by  the  Town  of  Tar- 
boro." 

The  court  gave  Judgment  as  follows:  "It 
is  considered  and  adiudged  that  the  solvent 
credits  listed  by  the  plaintiff  are  liable  to  the 
levy  as  made  by  the  Town  of  Tarboro.  It  is 
further  adjudged  that  the  plaintiff  pa^  the 
costs  of  this  proceeding;"  and  the  plaintiff, 
having  excepted,  appealed  to  this  court. 

Mr.  John  !«•  Bridi^ers,  with  Messrs,  H. 
li.  Staton  and  Jas*  Norfleetf  for  appe) 
lant. 

Messrs,  H.  A.  Gilliam  and  Donnell  Gil- 
liam for  appellee. 

Shepherd,  J.,  delivered  the  opinion  of  the 
court: 

The  very  important  question  presented  by 
this  appeal  is  whether  the  Town  of  Tarboro 
has  the  power  to  levy  a  tax  upon  the  solvent 
credits  of  its  citizens.    It  is  necessary  to  an  iu- 
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telli^ent  discussion  of  the  questioo  that  we 
should  review  the  seyeral  decisioDS  of  this 
court  in  reference  to  municipal  taxation,  and 
extract  from  the  conflict  of  authority  and  con- 
fusion in  which  the  subject  is  involved  the 
true  principles  governing  such  taxation.  Sec- 
tion 9,  art.  7,  of  the  Constitution,  provides 
that  •'all  taxes  levied  by  any  county,  city, 
town  or  township  shall  he  uniform  and  ad  Vii- 
lorem  upon  all  property  in  the  same,  except 
property  exempted  by  this  Constitution." 
Does  this  provision  simply  apply  the  rule  of 
uniformity  and  equality  to  the  particular  sub- 
jects which  may  be  selected  by  the  Legislature 
for  taxation,  or  does  it  command  that  all  prop 
erty,  of  whatsoever  description,  shall  be  taxed, 
and  taxed  according  to  the  said  principles? 
If  the  latter  be  the  correct  view,  and  "moneys, 
credits,  investments,"  etc.,  are  embraced  in  the 
said  section,  it  necessarily  follows  that  all  gen- 
eral laws,  and  the  special  provisions  of  the 
charters  of  these  yarious  municipalities  which 
conflict  with  the  said  provision  of  the  Consti- 
tution, are  yoid,  and  that  the  refinements  of 
construction  which  are  sought  to  be  applied 
to  their  particular  phraseology  become  wholly 
impertinent  to  the  present  discussion. 

1.  We  will  first  inquire,  then,  whether  the 
said  provision  of  the  Constitution  conomands 
that  all  property  shall  be  taxed.  "Taxes"  are 
defined  to  be  burdens  or  charges  imposed  by 
the  legislative  power  of  a  State  upon  persons 
or  property,  to  raise  money  for  public  pur- 
poses (Blackw.  Tax  Titles,  §  10);  and  the 
,  power  to  levy  them  is  one  of  the  essential  at- 
tributes of  soverei^ty,  and  is  inherent  in  and 
necessary  to  the  exi>tence  of  every  government. 
Kfundlton  y.  Bock  Co.  9  Wis.  418;  MeCvlloch 
y.  Maryland,  17  U.  8.  4  Wheat.  816  [4  L.  ed. 
579]. 

In  the  absence  of  constitutional  limitations, 
there  is,  it  is  said,  no  restraint  whatever  upon 
the  Legislature,  and  it  may  discriminate  in  fa- 
vor of  or  against  a  particular  class  of  persons 
or  property,  and  pass  laws  in  violation  of  ev- 
ery pnnciple  of  just  government,  by  an  un- 
equal distribution  of  the  public  burdens.  The 
check  upon  such  an  abuse  of  power  is  in  the 
influence  of  constituents  over  their  representa- 
tives, and  the  weight  of  authority  is  that  the 
courts  have  no  ri^bt  to  interfere  with  this  ex- 
ercise of  the  le/risTative  will.  Thus  it  is  seen 
that  a  wide  field  is  open  for  a  war  between  dif- 
ferent classes  of  property,  in  that  one  class 
may  be  taxed  to  the  exclusion  or  to  the  preju- 
dice of  another,  and  that  under  the  forms  of  a 
free  government  an  excited  partisan  legislative 
majority  may  commit  wrongs  against  the  rights 
of  property  as  fiagrant  and  oppressive  as  those 
which  have  disgraced  the  reigns  of  the  most 
despotic  rulers. 

But  it  is  said  that  the  General  Assembly  will 
be  infiuenced  by  proper  motives,  and  will  levy 
taxes  upon  a  lust  basis.  Experience  in  many 
of  the  States  has  shown  that  the  principles  of 
taxation  should  not  be  left  to  the  uncertainty 
or  caprice  of  successive  Legislatures,  but  that 
they  should  be  fixed  and  immutable,  and  em- 
bodied in  the  fundamental  law,  under  whose 
broad  shield  all  property,  of  whatsoever  spe- 
cies, may  be  equally  protected.  This,  we 
think,  was  the  purpose  of  the  framers  of  our 
Constitution  in  inserting  therein  the  section  re- 
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ferred  to,  as  well  as  section  8,  art.  5,  relatinc- 
to  state  taxation.  No  one  who  reads  these  and 
other  provisions  of  the  Constitution  will  fail  to- 
be  impressed  with  the  earnest  effort  there  made- 
to  in^aft  upon  our  Organic  Law  the  great 
principle  of  equality  in  taxation.  '*The  sub- 
jects of  every  State  ought  to  contribute  to  the- 
support  of  the  government  as  nearly  as  possi- 
ble in  proportion  to  their  respective  abilities;, 
that  is,  in  proportion  to  the  revenue*  which 
they  respectively  enjoy  under  the  protection  of 
the  State.  The  expense  of  government  to  the 
individuals  of  a  great  nation  is  like  the  expense 
of  management  to  the  joint  tenants  of  a  sreat 
estate,  who  are  all  obliged  to  contribute  ii» 
proportion  to  their  respective  interests  in  the 
estate.  In  the  observation  or  neglect  of  this 
maxim  consists  what  is  called  the  equality  or 
inequality  of  taxation." 

Such  are  the  words  of  the  author  of  "The- 
Wealth  of  Nations"  (book  4,  chap.  2),  quoted 
with  approval  by  Judge  Coolev  (Taxn.  p.  9); 
and  we  think  that  they  well  illustrate  the  true 
spirit  and  purpose  of  our  constitutional  provis- 
ions upon  the  subject. 

We  are  of  opinion  that  section  9,  art.  7,  was* 
not  intended  to  apply  the  rules  of  uniformity 
and  equality  to  the  subjects  which  the  Legis- 
lature might  alone  select  for  taxation,  but  that 
it  requires  that  all  propeity  shall  be  taxed,  and 
taxed  in  accordance  with  the  said  rules.  A. 
contrary  view  was  taken  by  the  court  soon  af- 
ter the  adoption  of  the  Constitution,  in  the  caso- 
of  Pvllen  y.  Raleigh,  68  N.  C.  451.  The  char- 
ter enumerated  eight  subjects  of  taxation,  * 'be- 
ginning with  real  estate  situate  in  the  city,  and 
ending  in*  encroachments  on  the  streets  by 
porches,"  etc. ;  but  it  did  not  include  moneys^ 
credits,  etc.  The  court  affirmed  the  opinion  nf 
the  superior  court  judge  that  the  Constitution 
was  "intended  to  declare  simply  the  manner  in 
which  municipal  corporations  should  levy  tax- 
es, to  wit,  that  they  should  t)e  uniform  and  ad 
valorem,  and  not  to  declare  the  subjects  to  be 
taxed  by  them."  The  decisions  in  which  this 
case  has  been  cited  (such  as  Wintton  v.  7^7^- 
fcr,  99  N.  C.  210;  State  v.  Bean,  91  N.  C.  564; 
Latta  y.  ViHlHams,  87  N.  C.  126,  and  perhaps 
others),  have  reference  only  to  the  taxing  of 
trades,  professions  and  the  like,  and  these,  not 
being  property,  are  correctly  placed  within  the 
principle  declared  therein. 

Under  the  construction  of  the  Constitutioa 
as  declared  in  Pullen*e  Com,  it  would  be  in  the 
discretion  of  the  Legislature  to  unequally  dis- 
tribute the  burdens  necessarily  incident  to^ov* 
erument,  and  the  worst  species  of  class  leinsla- 
tion  would  be  tolerated.  It  would  (savs  Dixon, 
Ch.  J.,  in  KnowUon  v.  Bock  Co.,  9  Wis.  422) 
"make  the  Constitution  operative  only  to  the 
extent  of  prohibiting  the  Legislature  from  dis- 
criminating in  favor  of  particular  individuals, 
and  would  reduce  the  people,  while  consider- 
ing so  ^ave  and  important  a  proposition,  ta 
the  ridiculous  attitude  of  sayiner  to  the  Legis- 
lature, 'You  shall  not  discriminate  between 
single  individuals  or  corporations,  but  you 
may  divide  the  citizens  up  intodiiferent  classes, 
as  .  .  .  the  owners  of  different  snecies  or  de- 
scriptions of  property,  and  legi.'la'e  for  one 
class,  and  apainst  another,  as  ii.uch  as  you 
please,  provided  you  serve  all  of  the  favored  or 
unfavored  classes  alike;'  thus  affording  adireot 
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:aud  solemn  constitutioDal  sanction  to  a  system  of 
taxation  so  manifestly  and  grossly  unjust  that  it 
will  not  find  an  apologist  anywhere,  at  least  out- 
side of  those  who  are  the  recipients  of  its  favors." 

8uch  a  construction,  in  our  opinion,  not 
only  offends  the  true  spirit  of  the  Constitu- 
tion, but  has  been  distinctly  and  solemnly 
repudiated  by  the  uniform  decisions  of  this 
oourt  in  subsequent  cases.  These  cases  decide 
that,  when  the  taxing  power  is  exercised  for  a 
public  purpose,  the  Constitution,  and  not  the 
Legislature,  declares  what  property  shall  be 
taxed;  and  that  it  requires  that  ail  shall  be 
taxed,  and  by  a  uniform  rule,  and  ad  valorem. 
This  construction  is  conceded  as  to  state  and 
•county  taxation,  under  section  8,  art.  5,  and 
we  are  unable  to  conceive  why  the  same  rule 
-should  not  apply  to  section  9,  art.  7,  as  the  lan- 
guage of  the  latter  is  even  more  imperative 
than  that  of  the  former. 

In  Cobb  V.  Elizabeth  OUy,  75  N.  C.  1.  Rod- 
man, J.,  after  quoting  section  9,  art.  7,  says: 
"All  taxes,  therefore,  must  be  levied  as  well  on 
personal  as  on  real  property,  notwithstanding 
«ny  contrary  provision  in  the  charter.*' 

In  Kyle  v.  Fayettetille,  75  N.  C.  445,  it  was 
•decided  that  ''shar&s  of  stock  in  a  national  bank 
are  proper  subjects  of  state,  county  and  munic- 
ipal taxation."  The  court  said  (Bynum,  J,, 
delivering  the  opinion)  that,  "in  our  view,  it 
was  unnecessary  for  the  Revenue  Act  or  the 
charter  of  the  Town  of  Fayette ville  to  tax  spe- 
<;ilically  the  national-bank  shares  of  either  res- 
idents or  nonresidents.  .  .  .  The  Constitution 
Deizes  them  and  exacts  from  them  their  pro- 
portional share  of  tbe  public  burdens:  Neither 
the  Legislature  nor  the  town  corporation  can 
•exempt  them  from  taxation  without  doing  vio- 
lence to  the  Constitution."  *'It  is  the  provis- 
ion and  was  the  purpose  of  the  Constitution 
that  thereafter  there  should  be  no  discrimina- 
tion in  taxation  in  favor  of  any  class,  person 
or  interest;  but  that  everything  real  and  per- 
ronal,  possessing  value  as  property,  and  the 
«ubject  of  ownership,  shall  be  taxed  equally, 
and  by  a  uniform  rule.  In  this  respect  the 
present  Constitution  shows  no  favors  and  al- 
lows no  discretion.  If,  then,  the  Town  of 
Fayettville  has  the  power  to  tax,  the  Constitu- 
tion steps  forward,  and  commands  that  all 
property  shall  be  taxed,  and  by  a  uniform  rule." 
To  the  same  effect  are  Young  v.  Henderson,  76 
N.  C.  420;  London  v.  WUmingUm,  78  N.  C. 
109,  and  PuiU\.  Gaston  County,  94  N.  C. 
709. 

The  language  of  the  court  in  these  decisions 
can  admit  of  no  question,  and,  if  anything  fur- 
ther were  needed  to  sustain  the  principles  there 
laid  down,  we  have  the  high  authority  of  the 
late  distinguished  chief  justice  (Smith)  in 
Vaughan  v.  Murfreesboro,  96  N.  C.  317,  who 
«ay8  that  the  Constitution,  art.  7,  §  9,  "com- 
mands that  all  taxes  levied  in  any  county,  city, 
town  or  township  shall  be  uniform  and  ad  va- 
iorem  upon  all  property  in  the  same,  except 
property  exempt  by  this' Constitution;  by  force 
of  which,  notwithstanding  the  omission  in  the 
•charter,  personal  as  well  as  real  [property] 
must  be  assessed  and  subjected  to  the  same 
public  burden." 

This  overwhelming  weisrht  of  authority,  so 
•consonant  with  the  principles  of  equality  in 
taxation  everywhere  pervading  the  fundamen- 
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tal  law,  conclusively  establishes  the  propositioa 
that,  wherever  the  taxing  power  is  exercised 
for  a  public  purpose,  all  property  shall  be  taxed, 
notwithstandiug  any  contrary  provisions  in  the 
General  Law  or  the  charter. 

2.  It  only  remains,  therefore,  for  us  to  con- 
sider whether  the  word  "property"  in  said  sec- 
tion 9,  art.  7,  includes  moneys,  credits.  Invest- 
ments and  other  choses  in  action.  Considering 
the  essential  justice  of  the  principles  we  have 
mentioned,  and  which  are  so  plainly  recog- 
nized in  the  several  provisions  of  our  Consti- 
tution, the  mind  naturally  rejects  in  their  in- 
terpretation any  narrow  or  strained  rules  of 
construction  which  may  be  relied  upon  to  de- 
feat their  beneficent  purpose.  These  provisions 
shoidd  be  construed  in  the  light  of  their  gen- 
eral spirit  and  intention,  and  thus  full  effect  be 
given  to  the  will  of  the  people  as  expressed  in 
their  fundamental  law.  Clear  and  convincing, 
indeed,  then,  must  be  the  reasoning  which 
gives  a  restricted  meaning  to  the  word  "prop- 
erty," when  used  in  reference  to  municipal 
taxation,  while  as  to  all  other  taxation  it  is  to 
be  taken  in  its  natural  and  general  sense. 
Upon  what  principle  can  it  be  contended  that 
one  who  has  no  tangible  property,  but  who 
owns  $100,000  in  solvent  credits,  may  enjoy  all 
of  the  conveniences,  safeguards  and  other  ben- 
efits of  town  life,  and  contribute  nothing  what- 
ever to  the  payment  of  the  common  expenses? 
Yet  such  will  be  the  effect ,lf  the  restricted  inter- 
pretation contended  for  is  to  prevail.  It  is  clear 
that  all  who  enjoy  these  privileges  should  pa^ 
their  part  of  the  expenses.  For  instance,  the  evi- 
dences' of  these  very  solvent  credits  receive 
greater  protection  by  the  police  of  a  town,  and 
yet  the  police  are  to  be  paid  only  by  those  who 
own  tangible  property.  No  good  reason  can 
be  assigned  in  support  of  such  an  unjust  dis- 
crimination, while  every  principle  of  justice 
and  common  fairness  sternly  forbids  it. 

In  support  of  this  restricted  iuterpretation  of 
the  word  "property, "  the  plaintiff  relies  upon 
the  case  of 'Vaug?ian  v.  Murfreesboro,  svpra: 
The  charter  provided  that  the  tax  should  be 
levied  "upon  all  persons  and  property  within 
the  town  subject  to  taxation  for  count v  pur- 
poses, under  the  General  Laws  of  the  State." 
Under  sections  8,  6,  art  5,  of  the  Constitution, 
there  can  be  no  question  but  that  choses  in  ac- 
tion were  taxable  for  county  purposes,  but  it 
was  held  that  under  the  charter  they  were  not 
included.  It  is  not  easy  to  underatand  how  the 
language  of  the  charter  was  material  to  the  de- 
cision of  the  case,  as  the  opinion,  as  we  have 
seen,  fully  committed  the  court  to  the  principle 
that  the  Constitution,  and  not  the  charter,  de- 
termines what  property  shall  be  taxed.  While 
the  opinion  lays  much  stress  upon  the  "local- 
izing" words  ("within  the  town")  which  are 
used  in  the  charter,  it  seems  to  approve  of  the 
following  dictum  in  PuUen  v.  Raleigh,  supra: 
•*In  regard  to  that  word  ['property'],  by  the 
bye,  we  see  that  the  Constitution  does  not 
make  it  include  'money,  credits,  investmentr 
in  bonds,' etc."  These  words  are  spoken  of 
in  Vaughan's  Case  as  an  "adjudication,"  when, 
from  an  examination  of  the  opinion,  it  will  ap- 
pear that  the  decision  rested  entirely  on  the 
ground  that  the  objects  to  be  taxed  depended 
"upon  the  charter,"  and  the  charter  having 
enumerated  eight  specific  subjects,  in  none  <» 
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which  were  embraced  "debUand  securities  for 
money, "  the  latter  were  excl  uded.  So  far  from 
adJudicatiDg  the  meaning  of  the  word,  the 
learned  chief  justice  is  careful  to  say  that  "the 
word  'property/ about  which  so  much  was  said 
on  the  argument,  is  not  used  in  that  enumeration 
of  the  subjects  of  taxation."  The  dictum  is 
founded  solely  upon  the  supposed  distinction 
made  in  the  use  of  the  words  "real  and  personal 
property/'  in  section  8,  art.  5,  which  words,  it  is 
said,  are  "used  in  a  sense  to  exclude  such  cred- 
its and  investments/'  The  section  is  as  fol- 
lows: "Laws  shall  be  passed  taxing,  by  a  uni- 
form rule,  all  moneys,  credits,  investments  in 
bonds,  stocks,  joint-stock  companies  or  other- 
wise; and  also  all  real  and  i)ersonal  property, 
according  to  its  true  value  in  money/'  The 
suggestion  is  (for,  after  all,  it  is  but  a  sui^gest- 
ion)  that  by  the  verbal  arrangement  of  this 
section  the  words  "real  and  personal  property" 
are  so  restricted  in  their  meaninp:  as  to  exclude 
moneys,  credits,  etc.,  and  that  this  limited 
sense  is  to  be  attached  to  the  word  "property," 
as  used  in  section  9,  art.  7. 

It  therefore  becomes  material  that  we  shoiild 
examine  §  3,  art.  5,  and  ascertain  whether 
there  is  in  fact  such  a  distinction  as  is  contend- 
ed for.  It  is  true  that  the  meaning  of  the  sec- 
tion is  not  very  happily  expressed,  but  it  must 
be  construed  with  reference  to  the  context  and 
spirit  of  all  of  the  constitutional  provisions 
upon  the  subject,  and  their  general  intent  and 
purpose  cannot  be  defeated  by  the  confused 
arrangement  of  words,  or,  as  is  suggested,  by 
the  presence  of  a  semicolon  between  the  two 
first  clauses,  since,  even  in  the  interpretation 
of  an  ordinary  deed,  punctuation  must  be  dis- 
regarded, ana  words  may  be  transposed  to 
"bring  them  to  the  intent  of.tbe  parties."  Btinn 
v.  Wdl8,94^  C.  67  Let  us  now  see  whether 
such  a  distinction  exists,  or  has  ever  been  rec- 
ognized and  acted  upon  by  this  court.  If 
there  be  such  a  distinction,  the  argument 
founded  upon  it  must  be  followed  to  its  logi- 
cal results,  and  it  cannot  be  used  in  the  con- 
struction of  one  section  of  the  Constitution  and 
abandoned  as  to  others.  Now,  if  the  words 
"real  and  personal  property"  are  used  in  the 
second  clause  in  such  a  sense  as  to  jsxclude 
"moneys,  credits,"  etc.,  and  the  two  clauses  are 
divorced,  as  is  argued,  by  a  semicolon  and  the 
words  "and  also,"  and  are  therefore  entirely 
independent  of  each  other,  upon  what  rule  of 
construction  has  this  court  so  often  applied  the 
principle  of  ad  valorem,  mentioned  in  the  sec- 
ond clause,  to  the  "moneys,  credits,"  etc., 
mentioned  in  the  first  clause?  Clearly,  this 
cannot  be  done  but  by  holding  that  the  words 
"real  and  personal  property"  include  "moneys, 
credits,"  etc.  Again,  if  these  clauses  are  inde- 
pendent of  each  other,  how,  we  may  ask,  has 
this  court  so  frequently  applied  the  rule  of 
uniformity  contained  in  the  first  clause  to  the 
real  and  personal  property  contained  in  the 
second  clause?  These  considerations  alone 
ought  to  be  sufi9cient  to  meet  the  supposed  dis- 
tinction upon  which  the  dictum  is  founded. 

We  are  not  without  aid,  however,  in  the  con- 
struction of  this  provision  of  the  Constitution. 
It  seems  to  have  been  taken  from  the  Consti- 
tution of  Ohio,  as  the  language  is  precisely  th^ 
same.  In  that  State,  in  the  case  of  ColumhuH 
Exch,  "Bank  t.  Hinu,  8  Ohio  St  1,  an  effort 
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was  made  to  draw  the  very  distinction  which 
we  have  been  discussing,  and  the  court  said: 
"But  it  is  argued  that  the  uniform  rule  in  tax- 
ing, required  by  the  Constitution,  applies  only 
to  moneys,  credits,  investments  in  bonds.  .  .  . 
Why  should  so  important  a  rule  as  that  of 
uniformity  in  taxation  be  established  by  the 
Constitution,  and  then  limited  in  \\a  operation 
to  a  few  specific  classes  of  personal  property f 
It  is  said  that  all  other  property  is  to  be  taxed 
'according  to  its  true  value  in  money.'  This 
requirement,  however,  only  fixes  the  standard 
for  ascertaining  the  taxable  valuation,  and  does 
not  nec('&«arily  imply  equality  and  uniformity 
either  in  the  rate  and  mode  of  assessment,  or 
in  the  different  localities  throughout  the  State. 
The  taxable  valuation  may  be  fixed  according  to 
the  true  value  of  property  in  money,  and  yet 
discriminations  may  be  made  between  differ- 
ent clssses  of  property,  and  between  different 
localities  in  the  State,  imposing  unequal  and 
unjust  burdens  of  taxation." 

In  speaking  of  the  first  clause,  it  is  said  that 
'*thi9  provision,  arising  out  of  abundant  cau- 
tion, was  not  intended  to  give  these  enumer- 
ated things  any  new  distinctive  classification^ 
nor  does  it  in  fact  exclude  them  from  the  de- 
nomination of  *  personal  property.*  to  which^ 
by  their  nature  and  legal  incidents,  they  be- 
long. Mr.  Broom,  in  his  Selections  of  Legal 
Maxims  (p.  415),  sa^s  'that  the  maxim,  expre*" 
no  unius  est  exclusto  alterius,  requires  always 
great  caution  in  its  application.  Thus,  whera 
general  words  are  used  in  a  written  instrument^ 
It  is  necessary,  in  the  first  instance,  to  deter- 
mine whether  these  general  words  are  intended 
to  include  other  matters  besides  such  as  are 
specifically  mentioned,  or  to  be  referable  ex- 
clusively to  them;  in  which  latter  case  only 
can  the  above  maxim  be  properly  applied.'  In 
the  interpretation  of  legal  instruments,  words 
used  out  of  abundant  caution  are  often  to  be 
tolerated,  at  the  expense  of  tautology.  The 
object  of  the  language  of  the  Constitution  un- 
der consideration  was  comprehension,  not  ex- 
clusion. The  words,  'all  real  and  personal 
property,'  therefore,  in  the  second  ciause  of 
this  second  section,  are  to  be  taken  in  their 
most  comprehensive  legal  import,  including 
every  kind  of  real  and  personal  property  what- 
soever, not  excepting  the  several  classes  of  per- 
sonal property  expressly  mentioned  in  the  first 
clause  of  the  section.  If  this  interpretation  be 
in  any  sense  liable  to  the  charge  or  tautology^ 
it  certainly  is  not  to  that  of  repugnancy.  If 
this  had  not  been  the  meaning  intended  by 
[the  framers  of  J  the  Constitution,  there  would 
have  been  added  to  the  words,  'all  real  and 
personal  property,*  these  words,  *other  than 
that  above  mentioned.'  It  is  more  in  harmony 
with  the  settled  rules  of  construction  to  con- 
vict the  law-makers  of  some  inelegancies  Iq 
rhetoric  and  the  use  of  unnecessary  words, 
than  to  depart  from  the  leading  object  and  in- 
tent of  the  instrument.  .  «  .  Any  other  inter- 
pretation than  this  would  lead  to  consequences 
at  variance  with  the  manifest  spirit  and  true 
intention  of  the  Constitution.  If  moneys^ 
credits,  investments  in  bonds,  stocks,  joint- 
stock  companies,  etc.,  may  be  subjected  to  a 
different  rate  of  taxation  from  that  imposed  on 
other  kinds  of  property,  or  if  moneys,  credits, 
investments  in  bonds,  stocks,  etc.,  may  be 
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taxed  at  less  than  their  true  value  in  money, 
"while  all  other  property  is  required  to  be  taxed 
at  its  true  value,  in  either  case  mat  and  un- 
fair inequalities  may  he  created  by  legislative 
discretion.  .  .  .  There  can  exist  no  sound  rea- 
son why  a  person  whose  property  consists  of 
moneys,  credits,  stocks,  etc.,  abould  bear  a  less 
burden  of  taxation  than  that  which  is  imposed 
on  the  lands  and  chattels  of  the  agriculturist, 
the  implements,  machinery  and  materials  of 
the  manufacturer,  or  the  goods  and  wares  of 
the  merchant;  and  the  Constitution,  truly  in- 
terpreted, recognizes  no  such  distinction. 

This  case  was  decided  in  1858,  and  has  been 
cited  with  approval  by  this  court  in  Worth  v. 
Petersburg  R.  Co.,  89  N.  C.  801,  in  which  it  is 
said  that  the  provision  under  consideration 
"was  copied  from  the  Constitution  of  Ohio." 
The  construction  put  upon  it,  therefore,  by  the 
Supreme  Court  of  that  State,  is  entitled  to  great 
weight  "Where  the  terms  of  a  statute  which 
has  received  judicial  construction  are  used  in 
a  later  statute,  whether  passed  by  the  Legis- 
lature of  the  same  State  or  country  or  by  tnat 
of  another,  that  construction  is  to  be  given  to 
the  latter  statute.  Gom,  v.  Hartnett,  8  Gray, 
450;  Ruckmaboye  v.  Mottiehund,  82  £ng.  L.  & 
Bq.  84;  BogarduB  v.  Trinity  GhurcJi,  4  Sandf. 
Ch.  683;  Rigg  v.  Wilton,  18  111.  16;  Adam%  v. 
Fiefd,  21  Vt.  265. 

"It  is  presumed  that  the  Legislature  which 
passed  the  latter  Statute  knew  the  judicial  con- 
stfuction  which  had  been  placed  on  the  former 
one,  and  such  construction  becomes  a  part  of 
the  law."  Potter's  Dwar.  Stat  274,  noU; 
Bridgffn  v.  Taylor,  102  N.  C.  89. 

The  foregoing  rule,  while  not  absolutely 
binding,  is  used  as  a  valuable  aid  in  the  con- 
struction of  laws. 

This  high  authority  determines,  we  think, 
that  the  words  "real  and  personal  property," 
as  used  in  the  said  section,  comprehend  moneys, 
credits,  investments,  etc.,  and  that  there  exists 
no  such  distinction  as  that  relied  upon  to  sus- 
tain the  argument  which  seeks  to  place  a  re- 
stricted meaning  upon  the  word  "properly," 
when  used  in  other  parts  of  the  Constitution, 
and  especially  in  section  9,  art.  7.  If  the  latter 
construction  prevails,  much  obscurity,  confus- 
ion and  conflict  will  be  introduced  into  the 
Organic  Law,  which  can  easily  be  avoided  by 
holding,  as  we  do,  that  section  9,  art.  7.  is  but 
a  concise  form  of  expressing  the  principles 
contained  in  section  8,  art.  5;  the  diuerence  in 
the  language  employed  being  attributable  to 
the  probability  that  the  two  sections  were 
framed  by  diiierent  committees  of  the  conven- 
tion. A  contrary  construction  would  lead  to 
results  which  were  little  contemplated  by  the 
framers  of  the  Constitution.  For  instance,  if 
the  word  "property,"  in  section  9,  art.  7,  does 
not  comprehend  "moneys,  credits,"  etc.,  they 
are  without  the  pale  of  constitutional  protec- 
tion, and  municipal  corporations  may  tax  them 
without  regard  to  the  rule  of  uniformity  and 
equality.  Thus  it  will  be  in  the  power  of  the 
Legislature  to  put  the  entire  or  an  unequal 
part  of  the  burden  of  municipal  government 
upon  moneys,  credits,  investments  in  bonds, 
stocks,  etc.,  and  in  this  way  indirectly  confis- 
cate this  species  of  property.  Such  an  abuse 
of  the  taxmg  power  would,  in  the  language  of 
Miller,  J:  (in  delivering  the  opinion  of  the  Su- 
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preme  Court  of  the  United  States  in  the  case  of 
Gitieen$  Sat).  A  Loan  Aato.  v.  Topeka,  87  U.  S. 
20  Wall.  655  [22  L.  ed.  455]),  be  "none  the  les9 
a  robbery  because  it  is  done  under  the  forms  of 
law,  and  is  called  'taxation.' "  And  it  is  mani- 
fest that  such  an  unlimited  power  of  discrimi- 
nation was  not  intended  to  be  permitted  by 
the  Constitution.  It  should  therefore  be  a 
matter  of  serious  consideration  to  the  owners 
of  this  species  of  property  that,  in  attempting 
to  escape  the  payment  of  their  part  of  the  pub- 
lic municipal  burdens,  they  are  invoking  a  prin- 
ciple which  exce[)ts  them  from  the  protecting 
power  of  the  limitations  contained  m  the  Or- 
ganic Law. 

Another  incongruity  growing  out  of  the 
construction  contended  for  is  presented  by  sec- 
tion 6.  art.  5,  which  provides  that  county  taxea 
"shall  be  levied  in  like  manner  with  state 
taxes."  State  taxes,  as  we  have  seen,  must  be 
levied  on  money,  credits,  etc.,  by  a  uniform 
rule  and  ad  valorem.  The  word  "county"  i» 
for  some  purpose  inserted  in  section  9,  art.  7,. 
preceding  the  words  "city,  town  or  township." 
Now,  if  this  section  is  to  have  any  effect  upon 
county  taxation,  and  the  word  "  property"  is 
to  be  taken  in  its  restricted  sense,  we  have  a 
direct  conflict  with  section  8,  art.  6^  both  in 
respect  to  the  subjects  of  taxation,  and  the 
principles  by  which  such  taxation  is  governed. 
Again,  if  such  an  interpretation  is  correct,  it 
must  be  followed  in  section  1,  art.  5,  which 
provides  that  "the  General  Assembly  shall  levy 
a  capitation  tax  on  every  male  inhabitant  of 
the  State,  .  .  .  which  shall  be  equal  on  each 
to  the  tax  on  properly  valued  at  $800  in  cash; 
.  .  .  and  the  state  and  counry  capitation  tax, 
combined,  shall  never  exceed  f2  on  the  head." 
As  the  word  "property*  alone  is  used,  moneys, 
solvent  credits,  etc.,  constituting,  it  is  esti- 
mated, one  eij^hlh  of  the  taxable  values  of  the 
State,  would  be  excluded  from  the  benefit  of 
the  limitation  in  the  above  section,  and  would 
not  enter  into  the  calculation  of  the  amount  to 
be  raised  at  any  given  per  cent  on  the  equa- 
tion system  for  state  or  county  purposes.  In 
passing,  we  will  remark  that  the  importance  of 
imposinjy^  some  restriction  upon  city  and  town 
authorities  as  to  this  species  of  property  is  en- 
hanced by  the  fact  that  this  court  has  held 
that  the  constitutional  limitation  as  to  the  per 
centum  on  the  value  of  property  does  not  ap- 
ply to  such  municipal  corporations.  Young  v. 
Henderson,  supra;  French  v.  Wilmington,  7& 
N.  C.  482. 

It  does  not  follow,  however,  that  because 
there  is  only  a  legislative  limitation,  the  prin- 
ciple of  equation  shall  not  be  enforced,  nor 
that  the  municipality  may  not  collect  from 
polls  an  amount  equal  on  each  to  the  tax  im- 
posed, for  municipal  purposes,  on  property 
worth  $800;  in  which  case  there  would  be  no 
obligation  to  devote  it  to  the  support  of  schools 
and  the  poor,  as  section  2,  art.  5,  only  directs 
the  application  of  the  capitation  tax  collected 
for  state  and  county  purposes. 

These  views  are  presented  to  illustrate  how 
the  whole  system  of  taxation  growing  out  ot 
the  construction  we  have  given  to  the  Organie 
L%w  could  be  made  to  operate  harmoniously ^ 
as  well  as'  justly,  whether  imposed  by  the 
State  or  a  municipal  corporation,  under  the 
powers  conferred  upon  it    Just  here  we  will 
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notice  an  ar^meDt  derived  from  the  language 
of  the  foregoing  provision  of  the  Constitution. 
It  is  said  tbat,  because  property  is  there  re- 
quired to  be  valued  at  its  true  value  in  cash,  it 
is  a  recognition  of  the  distinction  in  section  8, 
art  5.  This  is  a  petitio  principii,  as  the  exist- 
ence of  such  a  distinction  is  tlie  verv  point  in 
qupstion.  We  have  shown,  we  think,  both  by 
reason  and  authority,  that  no  such  distinction 
exists,  and  that  the  said  section  means  that  all 
property,  of  whatsoever  description,  must  be 
taxed  at  its  true  value,  and  by  a  uniform  rule. 
Upon  this  we  have  also  a  legislative  construc- 
tion in  chapter  218,  §  18,  AcU  1889,  where 
iK)lvent  credits,  investments,  etc.,  are  required 
to  be  taxed  at  their  "  true  current  or  market 
value."  We  will  also  add  the  remark  of  Rod- 
.man,  J.,  in  Wilwn  v.  Charlotte,  74  N.  C.  752, 
that  such  a  construction  of  the  word  would 
place  this  class  of  property  outside  of  the  Bill 
of  Rights  in  respect  to  jury  trial  and  other 
privileges  guaranteed  therein,  as  the  word 
** property"  only  is  there  used.  It  must  be  ap- 
parent to  everyone  that  if  such  a  finely  drawn 
-distinction  is  to  be  deduced  from  an  mvolved 
sentence,  and  made  the  basis  of  a  limited  defi- 
nition of  the  word  * 'property."  we  will  meet 
with  nothing  but  confusion  and  incongruities 
in  many  parts  of  the  Constitution;  whereas,  if 
the  general  and  legal  meaning  of  the  word  is 
adopted,  all  of  its  provisions  will  be  in  perfect 
accord,  working  out  together  the  benign  prin- 
-ciples  of  equality  and  uniformity  in  taxation. 

For  the  foregoing  reasons,  we  think  that  the 
•dictum  in  PulUn's  Case  was  unfounded,  and  it 
Is  singular  that  it  should  still  be  quoted  as 
authority.  It  was  clearly  not  so  regarded  by 
its  author,  the  distinguished  chief  justice,  as 
^e  find  the  same  court,  over  which  be  presided 
-with  such  great  ability,  declaring  in  Wilson  v. 
Charlotte,  supra,  that  "such  an  inference  is 
hasty,  and  cannot  be  fairly  drawn,"  and  unan- 
imouslv  deciding  that  the  word '"property," 
as  used  in  section  9,  art  7,  does  include  money, 
<:redits,  etc. 

Again,  in  CM  v.  Elizabeth  City,  supra,  the 
•court  held  that  the  word  "  property"  includes 
bonds,  stocks,  solvent  notes,"  etc.  In  Kyle  v. 
FayettevUle,  supra,  the  court  said  (Bynum,  J., 
•delivering  the  opinion):  '*For  wherever  the 
power  to  tax  is  exercised,  all  taxes,  whether 
state,  county  or  town,  by  force  of  the  Consti- 
tution, must  be  imposed  upon  all  the  real  and 
personal  propertv,  money,  credits,  investments 
in  bonds,  stocks,    etc. 

In  hiittY.  Gaston  Co,, supra,  the  late  learned 
chief  Justice  in  delivering  the  opinion  of  the 
court  quoted  the  foregoing  language  with  un 
qualified  approval.  These  well  considered 
cases,  it  seems  to  us,  establish,  as  well  as  ju- 
•dicial  authority  can  establish  anvthing,  that 
the  word  "property,"  used  in  said  section,  is 
«ot  to  be  taken  in  the  restricted  sense  as  sug- 
gested, but  that  it  includes  moneys,  credits,  in- 
vestments or  any  other  chose  in  action.  But 
the  opinion  in  Vaughan*s  Case  does  not  rest 
alone  upon  the  '*hasty"  inference  alluded  to, 
but  apparently  seeks  the  aid  of  the  common- 
law  definition  of  the  word  "property."  The 
•cases  referred  to  are  where  it  is  used  in  resid- 
narv  clauses  of  wills,  in  which  a  sale  and 
•division  of  the  proceeds  were  directed.  It  was 
tield,  says  Judge  Reade  in  Hogan  v.  Hogan,  63 
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N.  C.  228,  "that  money  on  hand  and  choses  in 
action  did  not  pass,  the  prominent  reason  be- 
ing that  they  are  not  ordinarily  tiie  subpects  of 
sale,  and  in  all  the  cases  a  sale  was  directed, 
and  a  division  of  the  proceeds."  Judge  Rod- 
man, in  Wilson  v.  Charlotte,  after  examining 
one  of  the  cases,  and  showing  that  the  derision 
was  controlled  by  the  context  of  the  will,  re- 
marks: "There  can  be  no  doubt,  I  suppose, 
that  a  bequest  of  'all  of  my  property'  to  A. 
would  pass  bonds  belonging  to  the  testator." 

It  is  hardly  necessary,  however,  to  pursue 
tbis  phase  of  the  discussion  further,  as  the  opin- 
ion in  Vaughan's  Case  admits  that  these  decis- 
ions "are  not  in  harmony,  and  are  referred  to 
as  showing  how  the  usuafimport  of  words  may 
be  restrained  in  their  operation  by  the  context 

While  we  do  not  for  an  instant  concede  that 
the  manifest  spirit  and  intent  of  the  Organic 
Law  of  a  State  is  to  be  controlled  by  the  strict 
technical  definitions  of  the  common*  law  as  ap- 
plied to  wills  and  other  dispositive  instruments, 
we  will  insert  some  authorities  which  plainly 
show  that  at  common  law  the  word  "property, 
when  not  limited  by  the  context  of  the  instru- 
ment in  which  it  is  found,  includes  choaes  in  ac- 
tion. iiS&^nomen generalissimum,  "Standing 
alone,  the  term  includes  everything  that  is  the 
subject  of  ownership."    Anderson,  Law  Diet. 

"Property"  includes  not  only  ownership, 
estates  and  interests  in  corporeal  things,  but 
also  rights,  such  as  trademarks,  copyrights, 
patents  and  rights  in  personam,  capable  •of 
transfer  or  transmission,  such  as  debts.  See 
Bircfiall  v.  Pugin,  L.  R  10  C.  P.  897;  2  Aust. 
Jur.  817,  et  seq, 

"Property,"  in  a  policy  of  insurance,  has 
been  held  to  include  current  bt^nk-bills  owned 
by  the  assured.  Whiton  v.  Old  Colony  Ins,  Co. 
2  Met  1. 

The  terms  "goods  and  chattels"  include 
choses  in  action.  Ford  and  S/uldon's  Case,  12 
Coke,  1;  Bf^aU  v.  Rolle,  1  Atk.  1»2. 

The  word  "property"  includes  choses  in  ac- 
tion as  well  as  choses  in  possession.  It  includes 
money  due  as  well  as  money  possessed.  Cari- 
ton  y.  Carlton,  72  Me.  116;  Ids  y.  Bdnoood,  SO 
Minn.  195. 

"A  credit,"  says  Judge  Reade  in  lAVy  y.  Oum- 
berland  Co.,  69  Jf.  C.  307,  "is property,  and  aa 
such  is  liable  to  taxation  as  any  other  proper- 
ty." 

In  ^dams  y.  Jones,  6  Jones,  Eq.  221,  Manly, 

J.,  speaking  for  the  court,  said  that  "the share 
of  stock  in  the  R.  &  0.  Railroad  Company  is 
property,  to  be  sold  under  the  eleventh  clause  of 
the  wUl.  The  word  is  among  the  most  compre- 
hensive of  those  in  use,  to  signify  things  which 
are  owned  and  subject  to  be  owned  and  en- 
joyed." 

Speaking  of  constitutional  provisions  similar 
to  ours,  Cooley  on  Taxation,  184,  says :  •  'These 
provisions  preclude  discrimination  in  favor  of 
or  against  any  classes  of  property  or  persons 
whatsoever.  They  require  the  taxation  of 
loans  or  any  other  credits,  these  being  property 
as  much  as  lands  or  chattels  in  possession." 

Moreover,  we  have  a  legislative  interpretation 
of  the  word  which  is  to  be  used  "in  the  con- 
struction of  all  statutes,"  and  which  refiects 
much  light  upon  its  meaning,  when  used  in  the 
Constitution.  Code,  ^  8765,  provides  that  "the 
words  'personal  property'  shall  include  moneys. 
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goods,  cbnttels,  ehoses  In  action  and  evldencef* 
of  debts,  iucluding  all  tbings  capable  of  owner- 
ship, not  descendible  to  the  heire-at  law.  The 
word  *propertj'  shall  include  all  property,  both 
real  and  personal." 

To  the  suggestion  that  this  yiew  of  the  sub 
ject  will  discourage  the  investment  of  capital 
m  towns  and  cities,  we  reply  that  such  a  con- 
sideration should  have  no  weight  in  a  leiirAl  dis- 
cussion, but  that  it  is  not  true  that  such  a  re- 
sult will  follow,  as  the  owner  of  solvent  credits, 
etc.,  U  oniv  taxed  as  to  them  at  the  place  of 
his  domicil. 

After  this  lengthy  discussion,  made  necessary 
by  the  doubt  and  obscurity  into  which  the  sub- 
ject has  fallen,  and  sustained,  as  we  are,  by  the 
general  intention  of  the  Ck)nstitution  as  inter 
preted  by  the  repeated  decisions  of  this  court 
and  other  weighty  authorities,  we  conclude 
Uiat,  although  the  power  of  a  municipal  corpo- 
ration to  tax  is  not  conferred  by  the  Constitu- 
tion, yet,  when  such  a  power  is  exercised,  the 
Constitution  ''steps  in,"  and,  without  regard 
to  the  provisions  of  its  charter,  commands  that 
all  property  therein,  real  and  personal,  includ- 
ing moneys,  credits,  etc.,  shall  be  taxed,  and 
that  it  shall  all  be  taxed  according  to  "its  true 
value  in  money,"  and  by  a  uniform  rule.  This, 
we  feel  sure,  is  in  accord  with  the  true  spirit 
and  meaning  of  the  fundamental  law,  whose 
evident  purpose  is  not  to  be  defeated  by  a  coo- 
struction  based  upon  a  supposed  distinction 
growing  out  of  "inelegancies  in  rhetoric"  and 
the  improper  punctuation  of  one  of  its  provis- 
ions. 

For  the  reasons  given  it  is  unnecessary  that 
we  should  examine  into  the  provisions  of  the 
charter.  We  are  of  opinion  that  his  honor 
properly  held  that  the  solvent  credits  of  the 
plain tiii  were  liable  to  taxation  by  the  defend- 
ant corporation. 

Merrimon*  Ch.  /.,  disf^enting: 

I  do  not  concur  in  the  decision  of  this  case, 
and,  as  it  is  one  of  moment,  I  will  state  some 
of  the  grounds  of  my  dissecit. 

The  decision  of  the  question  raised  by  the 
assignment  of  error  must  depend  upon  the 
proper  interpretation  of  several  important  pro- 
visions of  the  Constitution,  afTectiug,  as  they 
do,  materially  the  whole  subject  of  taxation. 
Their  true  meaning  is  not  entirely  free  from 
doubt,  and  to  settle  this  \s  the  more  embarrass- 
ing, as  such  provisions  have  come  before  this 
<x>urt  reiieatcdly,  and  its  decisions  in  respect  to 
some  aspects  of  them  are  not,  as  will  be  seen, 
in  harmony  with  each  other.  Article  5  of  the 
Constitution  is  entitled  "Revenue  and  Taxa- 
tion," and  is  devoted  mainly  to  the  designarion 
and  classification  of  the  several  subjects  of  taxa- 
tion, as  to  the  particular  kinds  and  character  of 
them,  and  the  met  hods  of  levying  taxes.  The^e 
distinctions  and  classifications  are  fundamental, 
and  must  be  observed  and  prevail  in  all  proper 
connections.  Moreover,  terms  used  must  be 
strictly  applied  in  the  sense  in  which  they  are 
employed.  The  first  section  of  the  article  just 
cited  provides  and  declares  that  "the  General 
Assembly  shall  levy  a  capitation  tax"  as  therein 
prescribed,  which  shall  be  equal,  on  each  per- 
son subject  to  it,  "to  the  tax  on  property  val- 
ued at  $300  in  cash,"  and  "the  state  and  county 
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capitation  tax  combined  shall  never  exceed  |9 
on  the  head."  The  third  section  thereof  pro- 
vides that  "laws  shall  be  passed  taxing,  by  i 
uniform  rule,  all  moneys,  credits,  investments 
in  bonds,  stocks,  joint-stock  compnnies  or  oth- 
erwise; and  also  all  real  and  personal  property, 
according  to  the  true  value  in  money.  The 
General  Assembly  ma^  also  tax  traHcs,  profea- 
sions,  franchises  and  incomes,  provided,  thai 
no  income  shall  be  taxed  when  the  property 
from  which  the  income  is  derived  is  taxed." 

These  sections  are  ^neral,  leading  and  con- 
trolling as  to  the  subjects  of  taxation  for  gen- 
eral purposes,  and  as  to  how  the  same  shall  or 
may  be  taxed.  It  will  be  observed  that  thcrs 
are  four  distinct  classifications  of  subjects. 

First,  that  of  "capitation  tax,"  which  is  de- 
fined and  limited,  and  the  limitation  is  based 
on  the  prescribed  valuation  of  property,  classi- 
fied as  such  property,  as  we  shall  presently  see, 
must  be  taxed  according  to  its  value,  and  thua 
it  has  the  quality  of  definiteness.  This  is  im- 
portant for  such  purpose,  and  as  tending  to 
show  the  meaning  to  be  attributed  to  the  term 
"property." 

A  second  classification  !b  that  of  moneys, 
credits,  investments  in  bonds,  or  however  made 
as  such,  all  of  which  must  be  tt\xed  "by  a  uni- 
form rate," — not  necessarily  according  to  their 
value  in  money, — but  each  of  tlie  subjects  so 
enumerated  must  be  taxed  in  the  same  way  as 
the  other,  and  in  the  same  mensure,  whatever 
this  may  be.  Thus  they  may  be  taxed  accord- 
ing to  their  value,  or  a  fixed  per  cent  or  other- 
wise, "by  a  uniform  rate,"  in  the  wise  discre- 
tion of  the  General  Assembly.  It  must  pass 
laws  taxing  such  things,  but  it  is  left  to  judge 
of  the  expediency  of  taxing  them  more  or  less, 
and  the  particular  method  of  taxing  them  bv 
uniform  rule  as  indicated.  Money,  In  general, 
passes  from  one  person  to  another.  -  Credits, 
bonds  and  investments  are. very  variable  and 
uncertain,  and  often  precarious  m  their  values, 
and  therefore  considerations  of  justice  and  pub- 
lic policy  might  induce  the  Legislature  to  lax 
them  at  a  greater  or  less  rate,  as  a  class  of  sub- 
jects of  taxation,  than  other  like  subjects. 
Such  seem  to  have  been  the  reasons,  or  some 
of  them,  for  such  classification.  Anyhow,  the 
Legislature  is  invested  with  such  power.  The 
classification  distinctly  appears.  The  constit- 
uent parts  of  it  are  enumerated,  and  must  be 
taxed,  and  it  is  particularly  prescribed  that 
they  must  be  "by  a  uniform  rule."  There  is 
no  other  limitation  or  restriction  on  the  power 
of  taxation  as  to  them.  This  clnssification  is 
distinctly  separated  from  that  which  next  fol- 
lows it  in  senfie  and  application,  by  a  semicolon, 
while  the  succeeding  one  specifies  another  sub- 
ject, designated  as  "real  and  personal  pioper- 
ty,"  as  distinguished  from  the  next  preceding 
one,  which  must  be  taxed  "accoiding  to  its 
true  value  in  money."  The  di8tinction  so  pre- 
scribed would  be  unnecessary  and  nugatory  if 
the  subjects  embraceil  by  it  were  put  on  the 
same  footing  and  in  thesamec1a<8ifio:ilion  with 
"real  and  personal  property."  The  distinction 
specified  can  and  must  menu  something, — serve 
some  purpose, — and  it  is  difiicult  to  see  that  it 
means  anything  else  than  the  clear  classification 
indicated. 

A  third  classification  is  that  of  "all  real  and 
personal  property^*  (with  spocifiod  exceptions), 
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which  must  be  taxed  "according  to  its  true 
▼alue  in  moDey."  Thus  a  dear  and  important 
fuDdameDtal  distlDctioD,  for  the  purposes  of 
tazaiinn,  is  made  between  "moneys,  credits 
and  investments,"  as  specified,  and  "property." 
The  latter  term  is  used  in  the  limit^  sense  of 
"real ly ,'• — land , — and  • ' personalty, " — ^tangible 
things  other  than  such  as  are  specified  in  the 
second  and  fourth  classifications  prescribed. 
"While  the  term  ••property,"  in  its  broadest  and 
most  general  signification,  embraces  all  kinds 
of  property,  including  choses  in  action,  rights 
and  credits,  and  the  like  things,  it  is  very  often 
and  conyenlently  used  in  its  limited  sense,  as 
In  the  connertioQ  under  consideration,  and  this 
is  so  notwithstanding  the  statutory  provision. 
Code,  ^  8*165,  par.  6.  This  provision  could 
not  affect  the  meaning  of  terms  employed  in 
the  Constitution;  indeed,  it  purports  to  apply 
only  to  statutes,  and  not  to  them,  when  the 
meaning  is  manifestly  otherwise  than  as  therein 
provided  and   defined.    "  Real  and  personal 

E roper ty,"  thus  classified,  is  such  property  as 
\  most  durable,  less  transitory,  more  uniform 
and  steadv  in  its  value,  and  more  generally 
owned  and  used  by  individuals  of  all  classes 
and  conditions,  than  any  other.  It  constitutes, 
ordinarily,  the  most  certain  and  leading  sub- 
ject of  taxation  in  every  respect.  Hence  the 
Constitution  classifies  it,  and  prescribes  a  Just 
and  reasonable  rule  of  taxation  as  to  it,  that 
puts  it  beyond  the  control  of  the  Legislature, 
except  as  to  the  measure  of  the  taxes  levied. 
The  rule  as  to  it  is,  in  effect,  that  it  must  be 
taxed  uniformly  and  ad  valorem^  because  all 
lands  must  be  taxed. 

A  fouith  classification  is  that  of  "trades,  pro- 
fessions, franchises  and  incomes."  It  is  not 
made  mandatory  upon  the  Gi^neral  Assembly 
to  pass  laws  taxing  these  subjects  of  taxation. 
It  is  left  to  it  to  determine  when  it  is  just  and 
expedient  to  do  so.  There  might  be  reasons  of 
Justice  and  pu4)lic  policy  that  would  render  it 
unwise  to  impose  a  tax  on  them;  and,  for  the 
like  reason,  the  tax.  when  levied,  is  not  neces- 
sarily to  be  uuirorm.  It  might  be  wise  to  tax 
some  trades,  professions,  franchises  and  in- 
comes, and  not  others,  and  at  one  lime,  and 
not  at  another.  The  subject  is  intentionally 
left  to  the  wisdom  and  discretion  of  the  Legis- 
lature. Thus  the  subjects  of  taxation,  and  the 
methods  of  taxing  them  for  the  purposes  of 
raising;  the  general  revenues  of  the  State,  are 

Erescribed  and  established  by  the  Constitution. 
Q  section  6  of  the  same  article  of  the  Consti- 
tution, it  is  provided  that  "the  taxes  levied  by 
the  commissioners  of  the  several  counties  for 
county  put  poses  shall  be  levied  in  like  manner 
with  the  state  taxes,  and  shall  never  exceed  the 
double  of  the  state  tax  except  for  special  pur- 
poses, and  with  the  special  approval  of  the 
General  Assembly."  The  several  counties  are 
constituent  parts  of  the  State,  and  are  political 
instrumentalities  thereof,  intended  to  promote 
and  aid  in  the  administration  of  the  govern- 
ment, particularly  in  the  localities  where  they 
are  situate.  It  is  in  and  through  them,  to  a 
very  large  and  material  extent,  that  the  gov- 
ernment is  administered,  and  the  public  rev- 
enues necessary  for  that  purpose  are  corre- 
spondingly large.  Hence  the  provisions  just 
recited  tind  an  appropriate  place  in  the  article 
of  the  Constitution  on  the  subject  of  "Qevenue 
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and  Taxation,"  and  hence,  also,  the  General 
Revenue  Laws  of  the  State  embrace  counties, 
and  the  raising  of  revenue  through  them  for 
their  proper  county  purposes.  Hence,  too,  the 
provision  in  the  section  last  recited,  that  "the 
taxes  levied  for  county  purposes  shall  be  levied 
in  like  manner  with  state  taxes,"  implies  that 
they  shall  be  levied  "in  like  manner"  in  all  rfr* 
spects,  including  the  subjects  of  taxation;  oth- 
erwise, the  "like  manner"  would  be  partial, 
and  not  to  the  whole  extent  as  intended. 

The  article  of  the  Constitution  cited  above 
makes  no  reference  to  taxation  of  cities  and 
towns.  In  another  article — that  entitled 
"  Municipal  Cor | orations"  (§  9  thereof)— it  is 
provided  that  "  all  taxes  levied  by  any  county, 
city,  town  or  township  shair  be  uniform  and 
ad  valorem  upon  all  property  in  the  same,  ex- 
cept property  exempted  by  this  Constitution.*' 
Tlie  term  "  property,"  thus  employed,  is  used 
in  the  same  restricted  sense,  and  for  the  like 
purpose,  that  it  is  in  the  third  classification  of 
subjects  of  taxation,  alieady  adverted  to  above. 
It  ap  lies  to  the  same  subject  of  taxation,  and 
must  be  taken  in  the  same  sense,  nothmg  to 
the  contrary  appearing,  and  nothing  does  so 
appear.  By  the  third  classification  mentioned, 
"all  real  and  personal  proi)erty,"  as  pointed 
out  above,  mtist,  in  effect,  be  taxed  uniformly 
and  ad  valorem;  and  thus  it  likewise  appears 
that  the  word  "  property"  is  used  in  the  same 
sense  in  both  of  the  sections  recited.  Indeed, 
the  intention  of  the  last- recited  section  is  to  ex- 
clude the  possible  inference  and  conclusion 
that  "  municipal  corporations"  could  levy  taxes 
on  "property" — real  and  personal  property — 
otherwise  than  as  the  Legislature  might  do  for 
the  general  purposes  of  the  State,  and  to  pre- 
vent the  Legislature  from  allowing  them  by- 
statute  to  do  so.  Moreover,  the  use  of  the 
word  "  property"  in  the  exceptive  provision  of 
the  section  last  recited  also  tends  to  show  that 
it  is  used  in  the  restricted  sense.  Such  corpo- 
rations shall  not  levy  taxes  upon  "property* 
exempt  bv  the  Constitution,  and  all  such 
"  property^'  is  real  and  personal,  in  the  restrict- 
ed sense  of  that  term.  See  article  5,  ^  5.  Be- 
sides, to  use  the  term  "  property"  in  the  last 
recited  section  in  its  broadest  sense  would  ren- 
der that  section  as  to  counties  incompatible 
with  article  5,  §  6,  above  recited.  This  sec- 
tion requires  that  taxes  for  county  purposes 
must  be  levied  in  "  like  manner  with  the  state 
taxes."  It  is  certainly  unreasonable  and  un- 
warranted to  merely  infer,  in  the  face  of  what 
so  appears  to  the  contrary,  that  cities  and  towns 
may — must — levy  taxes  uniform  and  ad  va- 
lorfm  upon  all  "  property"  embraced  by  that 
term,  used  in  its  broadest  sense.  Cities  and 
towns  cannot  levy  taxes  at  aU,  except  as  the 
Legislature  may  allow  them  to  do;  and  when 
they  are  allowed  to  levy  taxes  on  property 
simply,  this  implies  property  in  the  limited 
sense,  and  taxes  levied  upon  the  same  must  be 
"  uniform  and  ad  valorem."  They  cannot  tax 
one  sort  of  such  property,  and  not  another,  nor 
can  they  levy  a  tax  otherwise  than  ad  valorem. 
The  Constitution  has  fixed  the  meaning  of  the 
term  "  property,"  when  used  in  connection  with 
the  subject  of  "  Revenue  and  Taxation,"  and 
that  meaning  must  be  accepted  and  acted  upon. 
The  Legislature  can  only  levy  taxes  on  the  sul>- 
jecu  of  taxation  accordingly  as  classified,  and 
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Id  the  way  prescribed  and  allowed  by  the  \)oii- 
■litutloD. 

There  la  do  proyisioo  of  the  CoDStitutioD 
that  requires  or  allows  cities  and  towDS,  where 
they  already  exist,  or  shall  be  created,  to  levy 
taxes  for  their  purposes  od  all  or  any  property, 
of  aDy  kiod  whatever,  within  them;  nor  is 
there  any  such  provifiion  that  requires  the  Leg- 
islature to  confer  upon  them  power  or  author- 
ity to  do  so.  The  single  provision  as  to  them 
in  respect  to  taxation  is  that  **  all  taxes  levied 
by"  them  "  shall  be  uniform  and  ad  valorem 
upon  all  property  in  the  same."  This  must 
imply  when  they  shall  be  allowed  by  appro- 
priate enactment  of  the  Le|^slature  to  levy 
taxes  on  * '  property,"  as  explained  above.  The 
purpof^eof  the  provision  is  to  prevent  cities  and 
towns  from  taxing  one  species  of  property  they 
may  be  allowed  to  tax,  and  not  another,  and 
one  kind  more  than  another,  and  likewise  to 

Srevent  the  Legislature  from  allowing  them  to 
o  so.  The  Constitution  does  not  regulate  the 
subject  of  taxation  in  cities  and  towns  other- 
wise than  as  Just  explained.  It  is  left  to  the 
Legislature  to  allow  them  to  tax  property, 
moneys,  credits,  investments,  trades,  profes- 
sions, franchises  and  incomes  as  it  mav  deem 
wise  and  expedient;  but  it  is  not  bound  to  do 
80,  nor  is  ii  required  to  allow  them  to  tax  all 
such  subjects  of  taxation  or  none. 

Moreover,  it  is  unreasonable  and  unwarrant- 
ed to  make  article  5,  $  8.  of  the  Constitution, 
apply  to  cities  and  towns,  and  not,  also,  section 
1  thereof,  in  respect  totheequation  of  taxation. 
What  reason  can  be  suggested  for  such  dis- 
crimination ?  Taxation  may  be  unlimited  as 
to  towns;  it  must  be  limited  as  to  the  State  and 
counties.  The  power  of  the  Legislature  to 
confer  upon  cities  and  toWns  powers  of  taxa 
tion  grog's  out  of  its  power  to  create  and  in- 
vest them  with  such  powers  as  it  may  deem 
proper,  and  not  inconsistent  ^ith  the  Consti- 
tution. The  power  to  create  them  implies  the 
power  to  effectuate  the  purpose  by  proper,  per- 
tinent mcaua  It  is  wisely  left  to  the  Legisla- 
ture to  determine  what  powers  of  taxation  tbey 
•hall  exercise,  and  what  subjects  thereof  they 
may  tax.  They  are  not  regular  instrumentali- 
ties of  government,  like  counties.  Their  pur- 
?>08es  are  si)eciiil  in  a  large  degree.  Thev  af- 
ord  the  people  who  live  in  them  special  ad- 
vantages, r)f  ten  times  varied  and  peculiar  in 
their  nature.  Tbey  possess  more  corporate 
powers  and  functions  than  counties,  and  serve 
the  purpase  of  the  corporators,  as  such,  much 
more  than  the  same  of  the  public  and  govern- 
ment. Hence  their  powers  of  taxation  and  what 
they  ought  to  tax  may  depend  largely  upon 
their  circumstances  and  conditions, — the  popu- 
lation; the  kinds  and  character  of  their  business; 
their  induMries;  the  volume  of  business  done 
in  them;  their  locations,  and  like  considera- 
tions. 

In  PuUen  v.  Raleigh,  68  N.  C.  451,  it  Is  dis- 
tinctly held  that  the  power  of  city  authorities 
to  levy  tax  upon  "debts  and  securities,  for 
money  held  by  the  citizens,  depends  upon  the 
charter,"  and  that  they  can  only  levy  taxes  on 
such  subjects  of  taxation  as  are  specified  tbere- 
in;  and  therefore  the  City  of  Raleigh  could  not 
levy  a  tax  upon  money  and  credits  of  its  citi- 
zens, as  such  subjects  of  taxation  were  not  spec- 
ified in  its  charter.    The  court  says,   in  re- 
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spect  to  the  word  "  property,  that  the  Oonstir 
tution  (art.  5,  g  8)  does  not  make  it  include 
"money,  credits.  Investments  in  bonds,"  etc.: 
and  that  "  real  and  personal  property"  is  used 
in  a  sense  to  exclude  such  "credits  and  investr 
ments."  The  opinion  ia  brief,  and  not  verv 
satisfactory,  but  the  case  has  been  cited  with 
approval  in  numerous  ca^^es.  WiUon  v.  CTutr*- 
lotte,  74  N.  C.  752;  Latia  v.  Willtam$.  87  N. 
C.  126;  State  y.  Bean,  91  N.  C.  554;  Winston 
v.  Toylor,  09  N.  C.  210. 

In  Vaughan  y.  Murfreesboro,  96  N.  C.  817^ 
a  recent  case,  it  is  ci:ed  and  commented  on  at 
considerable  length,  and  approved  as  good  au- 
thority, and  it  was  held  in  that  case  (the  latest) 
that,  where  a  statute  allowed  a  town  to  levy  a 
tax  upon  all  persons  and  property  within  th0 
same,  it  did  not  authorize  a  tax  on  solvent 
credits,  money  or  bonds.  *  This  case,  that  of 
PuUen  y.  Ra.eigh,  supra,  and  other  like  cases^ 
are  necessarily  overruled  by  the  present  one.  , 

In  WiUon  v.  Charlotte,  supra,  it  is  strongly 
suggested  that  the  term  "  property,"  as  used 
in  art.  7,  g  9,  is  not  confined  "  to  tangible 
property;"  but  thv^  was  no  more  than  a  sugge»^ 
tion,  because  in  that  case  the  charter  of  the  de- 
fendant in  tetms  expressly  allowed  it  to  tax  all 
subjects  of  taxation.  This  case  is  cited  in 
Com  v.  Elizabeth  City,  75  N.  C.  1,  as  authority 
to  support  the  decision  therein  that  under  the 
Constitution  (art  7,  g  9)  all  taxes  "  must  be 
levied,  as  well  on  personal  as  on  real  property* 
notwithstanding  any  contrary  provision  in  the 
charter.  The  word  *  property'  includes  bonds, 
stocks,  solvent  notes,"  etc.  This  ia  an  extreme 
view,  and  the  court  gives  no  reason  for  it, — ^it 
simply  so  decided. 

In  KyU  r.  FayettetdUe,  75  N.  C.  445.  it  ii 
brondly  held,  without  citing  any  authority, 
that  inasmuch  as  the  Town  of  Fayetteville  po8> 
sessed  the  power  of  taxation,  therefore,  perr 
force  of  the  Constitution  (art.  5,  §  8;  art.  7, 
^  9),  the  town  must  tax  all  the  real  and  per^ 
sonal  property,  money,  credits,  etc.,  situaie  ia 
the  town.  In  such  a  state  of  conflict  and  conk 
fusion  of  authorities  in  a  respect  so  important,' 
I  deem  it  the  duty  of  the  court  to  put  an  end 
to  doubt  and  such  conflict,  as  far  as  practicable, 
by  its  decision  in  this  case.  It  will  be  observed 
tbat  I  have  followed,  mainly,  Fu'ien  v.  iSor 
leigh,  supra,  and  the  cases  in  harmony  with  it. 
It  seems  to  me  tbat  the  interpietation  I  have 
^iven  the  clauses  of  the  Constitution  cited  and 
commented  upon  is  reasonable,  an<i,  as  well, 
necessary  to  the  free  and  efficient  operation  of 
the  Organic  Law  in  resi  eels  of  serious  moment 
to  the  people.  Moreover,  what  I  have  said  and 
deci(le<l  is  sustained  in  material  measure  by  a 
line  of  decisions  already  cited. 

In  the  present  case,  the  charter  of  the  de- 
fendant Town  allowed  it  to  levy  a  tax  "  on  all 
the  real  and  personal  property  not  exempt  un- 
der the  stale  laws  in  said  Town,"  etc.  As  has 
been  seen,  such  provision  did  not  confer  on 
the  defendant  power  to  tax  money  and  solvent 
credits.  It  therefore  had  no  authority  to  tax 
the  credits  of  the  plaintiff,  as  it  undertook  to 
do,  unless  it  had  su(;h  authority  by  virtue  of 
the  (General  Statute  (0)de,  ^  3800),  which  pro- 
vides, amontf  other  things,  that  the  commis- 
sioners of  towns  may  *'  lay  taxes  for  municipal 
purposes  on  all  persons,  prrtperty,  privileges 
and  subjects  within  the  corporate  limits  which 
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•re  liable  to  taxation  for  state  and  county  pur- 
noaes."  I  think  it  had  no  authority  thus  con- 
xeired,  l)ecau8e  iis  charter  specified  particular- 
ly the  subjects  of  taxation  it  might  tax,  and  the 
same  Statute  (Code,  g  8827)  provides  that  **  this 
chapter  shall  apply  to  all  incorporated  cities, 
towns  and  villages,  where  the  same  shall  not 
be  inconsistent  with  special  Acls  of  incorpora- 
tion, or  special  laws  in  reference  thereto,  etc. 
The  limited  power  to  tax  "  real  and  personal 
property"  is  not  consistent  with  the  larger 
power  to  tax  all  subjects  of  taxation.  For  some 
reason  the  Legislature  limited  the  defendant's 
power  in  such  respect.  It  is  not  to  be  pre- 
sumed that  nothing  was  intended  by  such  limi- 
tation. If  the  General  Statute  would  apply, 
then  the    limitation   was  useless, — served  no 

Purpose.  1  think  there  is  therefore  error, 
he  judtrment  oueht  to  be  set  aside,  and  Judg- 
ment entered  in  favor  of  the  plaintiff  in  ac- 
cordance with  the  stipulation  in  the  contro- 
versy submitted. 


J.  C.  MOOSE  et  4a.,  Appts., 

V. 

0.  J.  CARSON  et  ok 

(— jtr.  a ) 

An  abntttn^  owner  has  na  easement  In 
a  street  whioti  had  been  dedicated  to  the  publio 


when  his  lot  was  purohased,  his  right  to  wblok 
oannot  be  taken  away  even  by  the  Lcflrlslatme 
without  compensatioD;  a  sale  for  the  benefit  of 
the  town  oannot  be  made  of  all  of  It  except  aa 
alley,  even  if  it  owns  the  f ee^ 

(December  2L,  1888.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Superior  Court  for  Alexander  County 
in  favor  of  defendants  in  an  action  of  ejdA 
ment.    Afflrmed, 

This  was  a  civil  action  for  the  recovery  of 
land,  tried  at  the  Spring  Term,  1889,  of  the  Su- 
perior Court  of  Alexander  County,  before 
Clark,  Judge, 

The  land  on  which  the  Town  of  Taylors ville, 
the  county  seat  of  Alexander,  is  situated,  was 
conveyed  to  James  Thompson,  chairman  of  the 
Court  of  Pleas  and  Quarter  Sessions,  and  his 
successors  in  office,  on  the  11th  of  June,  1847. 
On  the  28d  of  January,  1838,  A.  A.  Hill,  may- 
or of  the  Town  of  Ta>  lorsville,  and  \V.  R. 
Sloan,  chairman  of  the  board  of  county  com- 
missioners of  Alexander,  '*  in  consideration  of 
$100  to  A.  A.  HUl  paid  by  said  parlies  of  the 
second  part  (the  said  Sloan  joining  in  the  con- 
veyance, to  convey  any  iuieicst  the  oountr 
may  have),"  conveyed  to  the  ptnintifTs,  J.  C. 
Moose,  W.  L.  Moose  and  J.  F.  Tea^ie,  a  por- 
tion of  said  land,  including  uU  of  East  Back 
Street  lying  between  North  Main  Street  and 
North  Back  Street  (both  of  which  streets  East 


NoTB.— Streets;  cwntTEMp  of  fee  in  etreete. 

The  Act  of  the  Legislature  granting  a  fee  of 
streets  in  Astoria  to  the  oity  only  oontomplatod 
such  streets  as  were  in  existence,  and  not  such  as 
had  been  vacated.    Hobson  v.  Mootelth,  15  Or.  261. 

A  oity  holds  the  fee  of  its  streets  in  trust  for  the 
public^s  benefit.  Authorities  cited  in  Hunt  v.  Chi- 
cago, U.  &  D.  K.  Oo.  11  West.  Rep.  4&.  121 11L  638. 

The  City  of  Chicago  owns  Its  streets  in  fee.  Lorle 
V.  Morth  Chicago  City  R.  Oo.  82  Fed.  Rep.  27a 

An  abutting  lot  owner  has  no  other  interest  or 
right  in  the  streets  or  tunnels  in  Chicago  than  an 
easement  in  common  with  the  public.    IMd, 

The  City  of  Denver  has  only  a  qualified  fee  in  the 
streets  for  the  use  of  the  public.  Denver  Circle  R. 
Co.  v.  Nestor,  10  Colo.  403. 

Streets  and  sidewalks  of  a  city  belong  In  common 
to  the  inhabitants,  who,  as  well  as  strangers,  are 
entitled  in  common  to  the  use  thereof.  Autbori- 
ttee  cited  In  Vtid. 

A  city  can  do  all  acts  appropriate  or  incidental  to 
a  tx^neflcial  use  of  the  streets  and  sidewalks  by  the 
^blic;  and  an  tidjoioing  proprietor  cannot  com- 
plain unlesR  such  acts  are  not  done  in  a  proper  and 
eareful  manner,    i/iid. 

With  respect  t/)  the  purchaser  of  lots  described  as 
bounded  on  a  street,  the  vendor  is  estopped  from 
shutting  it  up  so  as  to  prevent  bis  vendoe  from 
making  use  of  It,  for  his  own  accommodation,  in 
the  enjoyment  of  bta  purchase.  I'lumer  v.  John- 
ston, 6  West.  Krp.  ifta.  83  Mich.  ISft. 

The  construction  and  openition  of  a  steam  rail- 
way in  a  city  8trr*et  cannot  be  allowed  except  by 
the  consent  of  the  abutting  lot  owners  or  by  right 
of  eminent  domain,  whetiier  such  owners  possess 
the  fee  to  the  stn^et  or  only  an  easomont  tlierein. 
Theobold  v.  LouisviUe,  N.  O.  ft  T.  U.  Co.  06  Miss. 
279. 

A  railway  company  occupying  a  street  under  a 
license  and  authority  from  the  city  government  is 
not  a  trefifiOMer  as  to  an  abniting  owuer.  Iron 
Mountain  R.  Co.  v.  Bingham,  87  Tenn.  68SL 
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Abutting  owners ;  rtghte  of. 

Where  original  proprietors  convoyed  lots  along  a 
projected  street,  title  to  the  centre  of  the  street 
passed.  Hamilton  v.  Chicago,  B.  ft  Q.  R.  Co.  U 
West.  Rep.  12»,  124  HI.  235. 

Streets  and  sidewalks  of  a  city  are  not  subject  to 
any  proprietary  right  or  interest  on. the  part  of 
abutting  proprietors.  Authorities  cited  in  Tiasot 
V.  Great  Southern  Teleg.  ft  Teleph.  Co.  88  La.  Ann. 


An  abutting  lot  owner  without  more  than  an 
easement  of  way,  and  not  ownin;^  the  ultimate  fee 
in  the  soil,  has  no  right  in  the  stroiitexoopi  the  free 
and  unobstructed  use  thereof  for  the  purpose  of 
ingress  and  egress,  for  which  purpose  be  may  oae 
the  whole  street  or  so  much  of  it  as  may  be  neoe^ 
sary;  but  in  so  doing  he  cannot  have  the  exclusive 
use  for  himself  at  all  times,  or  recover  damages  for 
the  use  of  it  by  others,  unless  such  uep  t)e  excessive 
or  incompatible  wttb  his  right  of  ingress  and  egi- 
gress.  Smith  y.  East  Bud  Street  R.  Co.  87  Tenn. 
686. 

He  cannot  maintain  an  action  for  damages  for  an 
obstruction  of  the  opposite  side,  unlea  that  part 
of  the  highway  was  necessary  to  afford  access  to 
or  egress  from  his  proiierty.  Ills  injury  is  no 
greater  than  that  suflTereii  by  the  community  ia 
generaL  Indiana,  B.  ft  W.  R.  Co.  v.  Bberle,  9  WmL 
Itep.  206,  no  Ini.  543. 

A  lot  owner  may  object  to  and  prevent  the  un- 
lawful use  of  his  land:  but  he  otinnot  set  up  griev- 
ances for  bis  neighbors  in  a  private  tiction,  or  oppose 
the  laying  out  of  a  stn'et  that  does  not  take  Us 
land.  Ooodeil  v.  Kaiumosoo,  6  West.  Rep.  U7,  88 
Mich.  416. 

An  owner  of  lands  to  the  outer  line  of  a  pubUo 
street  cannot  recover  damagoa  for  nuisances 
caused  by  the  obstruction  of  the  same  In  front  of 
his  lot.  without  showing  «)K*(*inl  da mu^ree  differing 
in  kind  from  those  suflTi-rcd  hy  otlici-s  owning  lands 
fronting  on  the  street*  Uuguu  v.  CuuinU  Paa  & 
Co.  71  Cat  83. 


See  also  11  L.  R.  A.  750;  12  L.  R.  A.  259. 
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Hain  crosses),  except  an  alley  of  sixteen  feet 
wide,  next  to  defendants'  lots.  The  defend- 
ants, and  those  underivhom  they  claim,  bouj^ht 
lots  borderini^  on  and  bounded  by  the  portion 
of  East  Back  Street  covered  by  deed  oi  plain- 
tiiTs,  and  in  controyersv,  in  1848,  under  the 
oounty  authorities,  and  have  occupied  the  lots 
■Ince  the  year  1853.  When  the  ancestor  of 
defendants  bought.  East  Back  Street  had  been 
laid  off  66  feet  wide.  The  plaintiffs  claim  in 
this  action  all  of  the  original  street  covering 
the  fiont  of  the  defendants  on  East  Back  Street, 
except  the  alley  in  their  immediate  front,  men- 
tioned in  the  case  agreed.  The  defendant  G. 
J.  Carson  is  the  only  heir-at-law  of  J.  M.  Car- 
ton, deceased,  and  U.  P.  Carson  Is  the  widow 
of  J.  M.  Carson;  and  they  claim  title  through 
the  deeds  which  they  produced  in  evidence. 
A  copy  of  the  old  town  plat  or  survey  was  also 
abown  in  evidence.  It  is  admitted  that  the  town 
was  located  and  laid  off,  as  indicated,  in  lots 
and  streets,  in  the  year  1817,  and  the  loetu  in 
9iM>was  conveyed  in  deed,  and  that  many  of 
the  streets  remain  unused  to  this  day.  The 
land  in  controversy  is  that  part  of  East  Back 
Street  described  in  plaintiffs'  deed,  and  em- 
braced between  North  Main  Street  and  North 
Back  Street    The  width  of  East  Back  Street 


is  admitted  to  be  66  feet,  and  that  defendants 
are  now  in  potisession  of  all  East  Back  Street 
lying  l)etween  North  Main  Street  and  North 
Back  Street,  excep]t  a  small  part  inside  of  lot 
fences  Nos.  85  and  86,  not  in  controversy;  but 
defendants  claim  no  advantage  by  reason  of 
possession  of  the  street  At  the  time  plaintiffs 
purchased,  the  town  authorities  left  an  alley 
of  sixteen  feet  adjoining  defendants'  lots  Nos. 
15  and  16,  and  running  oack  fiom  North  Main 
Street  to  North  Back  Street.  It  is  also  admit- 
ted that  lots  Nos.  15  and  16,  abutting  said  East 
Back  Street,  were  purchased  by  the  defendants, 
and  those  under  whom  they  claim,  after  the 
town  was  laid  off  into  lots  and  streets,  as  indi- 
cated in  the  plat,  and  have  been  in  possession  of 
the  defendants,  and  those  under  whom  they 
claim,  ever  since  the  purchase  in  1848,  and  the 
defendants'  deeds  cover  the  said  lots.  Upon 
the  facts,  the  court  was  of  opinion  that  the 
plaintiffs  were  not  entitled  to  recover,  and  gave 
judgment,  accordingly,  that  defendants  go 
without  day,  and  recover  costs.  The  plaintiffs 
except  to  the  Judgment,  and  appeaL 

Mr,  E.  C.  Smith  for  appellants. 

Mr,  R.Z.  Lioney»  for  appellees: 

An  abutting  lot  owner  has  a  right  In  the 


To  entitle  a  property  owner  to  recover  damages 
for  obetrucdon  to  a  hiflrhway,  he  must  show  that 
the  damages  are  peculiar  to  him.  Rude  v.  StLouls, 
n  West.  Rep.  £«,  98  Mo.  408. 

The  ubuttlner  owners  have  such  an  easement  in  a 
street  as  to  enable  them  to  insist  as  affainst  a  rail- 
way company,  that  It  shall  be  devoted  to  such  use 
only  as  is  consistent  with  its  purposes  as  a  public 
street  Hussner  v.  Brooklyn  City  R.  Co.  114  N.  Y. 
488. 

The  owner  of  property  abutting  on  an  alley  ob- 
atructed  by  the  construction  of  a  railroad  track 
over  it  is  not  authorized,  on  his  own  motion,  to  en- 
ter thereon  for  the  purpose  of  changing  the  track 
or  repairing  the  alley,  and  thus  lessen  the  injury 
and  reduce  the  damages  to  which  he  is  entitled  by 
reason  of  such  obstruction.  Cenrrai  Branch  U.  P. 
R.  Co.  V.  Andrews  (Kan.)  21  Pao.  Rep.  27<L 

Interest  in  higkvoay  cannot  be  taken  without  eompen- 

sotion. 

A  man*B  interest  in  a  public  highway  is  a  right 
which  even  the  Legislature  cannot  take  from  him 
without  compensation.  Ross  v.  Thompson,  78  Ind. 
•4;  Indianapolis  v.  Croas,  7  Ind.  9;  Hajmes  v. 
Thomas,  7  Ind.  88;  Butterworth  v.  Bartlett,  60  Ind. 
187;  State  v.  Berdetta,  78  Ind.  18S.  Commented  on, 
Btory  V.  New  York  Elevated  R.  Co.  90  N.  Y.  165, 166. 

Applied  to  the  owner  of  a  dwelling-house  front- 
ing on  a  town  common  or  public  square.  Wheeler 
T.  Bedford.  2  New  Eng.  iiep.  831,  64  Coon.  244; 
Brown  v.  Manning,  6  Ohio,  298;  Hills  v.  Miller,  8 
Paige,  254. 

Bvery  serious  encroachment  on  the  width  of  a 
street  narrows  the  right  to  have  vehicles  stand  in 
^  front  of  an  owner's  premises,  which  is  a  special  in- 
jury to  hloL  Atty-Qen.  v.  Morris  ft  B.  R.  Co.  19  N. 
J.Bq.898. 

For  examples  of  enoroaohments  upon  public 
parks,  squares  and  the  like,  see  Hills  v.  Miller,  su- 
pra ;  Watertown  v.  Cowen,  4  Paige,  610. 

Equity  protects  abutting  oumere*  righta, 

A  threatened  nuisance  tending  to  deprive  the 
•wner  and  others  of  the  full  and  free  use  of  the 
street  is  a  recognized  ground  of  equitable  interpo- 
sition, where  the  injury  would  be  permanent.  Zear- 
Ing  V.  Raber,  74  IlL  418;  Rowan  v.  Portland,  8  B. 

7L.RA. 


Mon.  283:  Hills  v.  MUler,  8  Paige,  2S4;  Green  v. 
Oakes,  17  HI.  248;  Mohawk  Bridge  Co.  v.  Utica  ft  S. 
R.  Co.  6  Paige,  664;  Crenshaw  v.  Slate  River  Co.  • 
Rand.  246. 

But  the  Injury  must  be  real,  and  such  tliat  the 
legal  remedy  of  damages  would  not  be  adequate. 
See  Solrau  v.  DeHeld,  2  Sim.  N.  S.  133;  Atty-Qen.  v. 
Sbeffeid  Gas  Consumers  Co.  3  DeG.  M.  ft  G.  804;  At- 
ty-Gen.  y.  Omibridge  Gas  Consumers  Co.  L.  R.  4 
Ch.  71, 80;  Atty-Gen.  v.  Gee,  U  R.  10  Eq.  131:  Orig- 
inal Hartlepool  Collieries  Co.  v.  Gibb.  L.  R.  6  Ch* 
Div.  718;  Pettibone  v.  Hamilton,  40  Wis.  402;  Coast 
Line  R.  Co.  v.  Cohen,  60  Ga.  451:  Thayer  v.  New 
Bedford  R.  Co.  125  Maes.  2S3;  Osborne  v.  Brooklyn 
City  R.  Co.  5  Blatohf.  886;  Hartshorn  v.  South  Read- 
ing, 8  Allen,  601;  Central  Bridge  Corp.  v.  Lowell,  4 
Gray,  474;  Rowe  v.  Granite  Bridge  Corp.  21  Pick. 
344:  Bigelow  v.  Hartford  Bridge  Co.  14  Conn.  665; 
Frink  V.  Lawrence,  20  Conn.  117;  Mllhau  v.  Sharp, 
27  N.  Y.  611;  Knox  v.  New  York,  65  Barb.  404c 
Smith  V.  Lookwood,  13  Barb.  209;  New  York  v. 
Baumberger,  7  Robt.  219;  Hudson  River  R.  Co.  v. 
Loeb,  7  Robt.  418;  Manhattan  Gaslight  Co.  v.  Bar- 
ker, 7  RobU  623;  Peck  v.  Elder,  8  Snndf .  120;  Spar- 
hawk  V.  Union  Pass.  R.  Co.  64  Pa.  401:  Black  v. 
Philadelphia  ft  R.  R.  Co.  58  Pa.  240;  Philadelphia  v. 
Collins,  68  Pa.  106;  Buck  Mountain  Coal  Co.  v.  Le- 
high Coal  ft  Nav.  Oo.  60  Pa.  91,  08;  Higbee  v.  Cam- 
den ft  A.  R.  Co.  19  N.  J.  Eq.  270;  Allen  v.  Monmouth 
Co.  13  N.  J.  Eq.  66, 74;  ZabrisUe  v.  Jersey  City  ft  B. 
R.  Co.  18  N.  J.  Eq.  814;  Delaware  ft  M.  R.  Co.  v. 
Stump,  8  Gill  ft  J.  479:  Hamilton  v.  Whltridge,  U 
Md.  128;  Savannah,  A.  ftO.  R.  Co.  v.  Shiels,  83  Ga. 
001;  Columbus  v.  Jaquea,  80  Ga.  600:  Green  v. 
Oakes,  supra;  Bulloch  v.  Smith,  16Ga.  809;  Ewell 
V.  Greenwood,  20  Towa,  877;  Sheboygan  v.  Sheboy- 
gan ft  F.  du  Lh  R.  Co.  21  Wis.  087. 

An  adjoining  lot  owner  is  a  proper  party  com- 
plainant to  a  bill  In  equity  to  enjoin  appropriation 
of  private  property  to  public  use.  Such  a  com- 
plainant, being  one  of  the  inhabitants  of  the  towni 
and  holding  property  contiguous  to  the  square.  Is 
not  a  mere  volunteer  assuming  to  protect  ths 
rights  of  others,  but  is  injured  in  his  individual 
rights,  and  is  entitled  to  the  aid  of  equity  to  protect 
his  own  interests.  See  Brown  v.  Manning,  0  Ohio, 
298;  Hills  V.  Miller,  supra;  Watertown  v.  Cowen,  4 
Paige,  610i 
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itreet  thut  ctinTiot  be  taken  awaj  except  by  giT- 
hig  compensation. 

Adam*  v.  Vftieago,  B.  d  If.  S.  Ch.  1  "WR. 
JL  493,  89  Minn.  286. 

The  judgment  in  ejectment  for  a  street  can 
■ever  be  enfoiced,  because  the  exclusive  use  by 
anyone  of  a  street  is  a  crime. 

New  Orleans  v.  U.  A  85  U.  8.  10  Pet  717  (9 
L.  ed.  594);  Cincinnati  ▼.  White,  81  U.  B.  6 
Pet  481  (8  L.  ed.  452). 

.  Avery,  J,,  delivered  tbe  opinion  of  tbe 

eourt: 

It  is  a  well-settled  principle  that  where  a  cor- 
poration, actlnj^  through  its  properly-consti- 
tuted authorities,  or  an  individual,  sells  or 
coDveys  a  town  or  city  lot,  bounded  by  streets 
or  alleys,  marked  out  on  a  plat,  and  the  grantee 
enters  upon  it,  and  expends  money  in  improv- 
ing it,  be  is  entitled  to  a  right  of  way  over  such 
street  or  alley,  as  appurtenant  to  the  land;  and 
any  subsequent  conveyance  bv  his  grantor,  or 
those  clainung  under  him,  oi  the  portions  of 
iuch  streets  or  alleys  bv  whirh  the  grantee's  lot 
is  bounded,  will  be  held  void.  Pratt  v.  Jjato, 
18  U.  8.  9  Cranch.  456  [8  L.  ed.  791];  8  Mey- 
er,  Fed.  Dec.  ^  1046,  CantraeU;  (Jhapin  v. 
Brawn,  15  R.  I.  579,  4  New  £ng.  Rep.  918; 
6arpy  v.  Municipality  Ifo.  t,  9  La.  Ann.  597; 
Pi9rt  Huron  v.  Chadwiek,  53  Mich.  820;  Barri- 
•cm  V.  Attgveta  Factory,  73  Gku  447. 
:  The  grantor  thus  dedicates  tbe  land  covered 
ky  a  street  to  the  use  of  the  public,  and  will  be 

Erecluded  bv  such  appropriation  from  reassert- 
ig  any  right  to  the  actual  possession  of  the 
land,  or  at  least  so  long  as  it  remains  in  the 
public  use.  Kennedy  v.  Jonee,  11  Ala.  68; 
Froctor  v.  Lewiston,  25  111.  158;  Adams  v.  iktra- 
tdga  db  W.  It  Co.  11  Barb.  414;  Penny  Pot 
Landing  v.  Philadelphia,  16  Pa.  79;  Be  Pearl 
61.111  Pa.  565. 

"When,  by  laying  off  streets,  third  parties  have 
been  induced  to  bay  lots  adjacent  to  them,  and 
build  on  the  lots,  by  an  individual  grantor,  the 
dedication  to  the  public  use  has  been  held  irre- 
vocable, although  the  streets  may  not  have  been 
formallv  accepted  by  the  authorities  of  a  town 
In  which  they  lie.  urogan  v.  Bdyward,  4  Fed. 
Rep.  161. 

-  No  one  can  acquire,  as  a  general  rule,  by  ad- 
verse occupation,  ss  against  the  public,  the 
right  to  a  street  or  square  dediosted  to  the  pul>- 
Uc  use.  Hoadiey  v.  hin  Frandseo,  50  Cal.  265; 
Be^  V.  Pope,  58  Ca).487. 

We  may  deduce  from  the  rules  of  law  al- 
ready stated  the  further  principle  that  the  own- 
•rs  of  a  lot  having  a  property  or  easement  ap- 
purtenant in  tbe  adjacent  streets,  with  reference 
to  the  advantages  of  which  they  expended  their 
money  for  the  land  and  the  improvements  put 
«pon  it  cannot  be  deprived  of  their  riabts  by 
at  sale  for  tbe  benefit  of  tbe  town  that  was  in 
affect,  though  not  nominally,  one  of  the  grant- 
ors through  whom  they  claim  title,  nor  has  tbe 
tiegislature  tbe  power  to  deprive  them  of  such 
appurtenant  riirnta  by  aathorizing  such  grant- 
or, whether  a  person  or  a  corporation,  to  again 
enter  upon  and  ^11  such  streets  to  others.  Tbe 
General  Assembly  cannot,'  without  a  violation 
of  the  Constitution,  devest,  or  provide  for  de- 
vesting, by  law,  the  right  of  a  person  to  his 
Sropertv,  for  the  purpose  of  vesting  such  right 
I  another  person  or  corporation,  merely  for 
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private  use,  at  all;  and  it  has  no  power,  under 
Lhe  Organic  Law.  to  provide  for  taking  private 
proi)erty  for  public  purposes  without  just  com- 
pensation, to  be  ascertained  in  a  mode  pointed 
out  by  the  law.  The  appurtenant  right  of  the 
owner  of  a  lot  in  the  street  that  formed  its 
boundaiies  at  the  time  wben  he,  or  thuse  under 
whom  he  claims,  bought  it  originally,  with 
reference  to  such  outlets,  is  protected  ngainst 
the  reassertion  of  the  grantors  claim  to  it  just 
as  fully  as  is  his  title  to  the  lot  conveyed,  even 
though  the  State  may  undertake  by  law  to 
sanction  the  re-entry  on  the  streets  by  oneclainw 
ing  under  his  title. 

r^either  the  mayor  of  the  Town  of  Taylors- 
ville  nor  the  County  Commissioners  of  Alexan- 
der County,  by  virtue  of  the  authority  derived 
from  section  1,  chap.  86,  Priv.  Laws  1887,  to 
hold  lands  conveyed  to  tbe  town,  nor  under  tho 
more  explicit  power  to  sell  streets,  that  in  terms 
is  given  by  chapter  8,  Priv.  Laws  1889,  are  em- 
powered to  make  a  valid  conveyance  to  any 
part  of  a  street  with  reference  to  which,  as  a 
boundsry,  the  defendants,  or  those  under  whom 
they  claim,  bought  lots  in  tbe  year  1848,  and 
Improved  them  m  1858.  Pratt  v.  Tjiw,  supra; 
Adams  Y.  Chicago,  B.  dbK  B.  Co.  89  Minn.  ^ 
1  L.  R.  A.  493;  Brooks  v.  Biding,  46  Ind.  16. 

The  said  mayor  or  commissioners  cannot  di- 
minish the  width  of  such  streets  from  66  feet^ 
as  laid  off  wben  the  lots  were  oriorinally  sold, 
to  16,  by  conveying  50  feet  of  East  Back  Street^ 
extending  from  I^orth  Main  to  North  Back 
Street,  and  leavine  an  alley  of  only  16  feet,  as 
a  passway  for  the  defendants,  along  their  front. 
Their  ancestor  took  with  his  title  all  the  appur- 
tenant advantages  of  a  street  66  feet  wide;  and 
the  tendency  of  converting  it  into  an  alley 
would,  or  might  be,  to  impair  the  value  of  their 
property  for  tbe  benefit  of  tbe  town  and  witli- 
out  compensation  to  them.  Adams  v.  Chieaga, 
B.  dt  N.  R  Co.  supra;  2  Dillon,  Mun.  Corp. 
§  675,  p.  674,  note  L 

The  defendants  do  not  own  tJie  fee  in  tho 
street  or  their  front,  but  bold  only  au  appurte- 
nant easement  therein,  and  the  municipal  coi^ 
poration  that  sold  tbe  lots  occupied  the  samo 
relation  to  thena  as  would  an  individual  grant- 
or who  bad  originally  sold  to  tbem,  or  to  thoso 
under  whom  they  claim,  and  he  could,  neither 
with  nor  without  authority  purpoitiug  to  bo 
derived  from  the  Legislature,  have  reasserted 
his  right  to  the  streets  laid  out  by  him  before 
selling.  JVew  Orleans  v.  Dnited  States,  35  U.  a 
10  Pet  717  [9  L.  ed.  594];  Grogan  v.  Hayward^ 
supra. 

The  plaintiffs  have  shown  no  such  title  as 
would  warrant  tbe  court  in  granting  a  writ  of 
possession.  If  tbe  fee  were  vested  in  tbe  town, 
which  is  not  conceded,  there  would  still  ho 
wanting  in  the  plaintiffs,  its  grantees,  the  right 
to  prevent  possession  and  occupancy  of  a  streel 
dedicated  to  tbe  public.  Oineinnati  v.  WhiU^ 
81  U.  S.  6  Pet  481  [8  L.  ed.  4521. 

It  is  not  necessary  to  decide  ^  nether  the  may^ 
or  of  the  Town  of  Taylorsville,  by  joining 
the  chairman  of  the  board  of  county  commia^ 
sioners,  could,  by  virtue  of  a  private  sale,  mako 
a  valid  conveyance  of  any  land  belonging  to 
tbe  town,  wben  tbe  Statute  (Code,  ^  8824)  gavo 
the  power  to  the  "mayor  and  commissioners  of 
any  incorporated  town  to  sell  at  public  outcrj 
after  thirty  days'  notice.**    If  the  original  con* 
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Bhattuok  t.  Watboh. 
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TeyaDoe  did  not  operate  to  pasfi  the  title  to  the 
ctreet  when  executed,  the  Legislature  could 
not,  pending  this  suit.  Impart  to  it  such  vital!- 
^  as  to  relate  back  to  the  commencement  of 
the  acilou,  and  establish  plaintiffs  right  to  re- 
-cover.  The  municipalitj  derives  its  powers 
from  the  express  grant  of  the  Legislature,  and 
exercises  and  enjoys  them  subject  to  the  legis- 
lative right  of  revocation;  but,  in  controlling 
4he  property  of  the  corporation,  the  General 


Assembly  is  restricted  by  the  fundamental  prin- 
ciple that  private  proper' y  cannot  be  taken  for 
public  U8e  without  just  compensation,  nor  can 
a  town  be  invested  with  autburiry  to  violate  its 
implied  contract  (either  directly  or  tb rough  its 
grantee,  who  is  in  privity  with  it),  to  provide  a 
street  68  feet  wide  for  the  advantage  of  a  lot 
conveyed  by  one  who  held  in  trust  for  the  ben- 
efit of  the  town.  There  is  no  error. 
Judgment  must  be  ajftrmei. 


ARKANSAS  SUPREME  COURT. 


Alhert  R  8HATTUCK  et  oZ..  AppU,, 
John  W.  WATSON  and  Wife. 
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1*  Borrowing  fk*oni  a  former  money  which 
he  bad  obtained  upon  the  security  of  a  forged 
mortgage  upon  property  of  the  borrower  will 
not  estop  the  latter  from  setting  up  the  forgery 
to  defeat  the  oollecUon  of  the  mortgage  unlees  he 
participated  In  or  was  privy  to  the  illegal  acts. 

8«  Papers  ezecated  to  shield  the  nui.k- 
er's  son  from  a  threatened  prosecution  for  a 
felonv  of  which  he  is  guilty  are  not  executed  un- 
der duress  so  as  to  require  their  cancellation. 

3*  Equity  will  not  relieve  from  secorip 
ties  executed  to  shield  a  person  from  prosecu- 
tion for  a  felony  of  which  he  is  guilty  upon  the 
ground  that  execution  for  such  purpose  rendered 
them  void. 

4«   One  who  has  ezeented  and  delivered 


securities  in  oonsideration  of  a  promise  to  re- 
frain from  the  prosecution  for  felony  of  a  pei^ 
son  guilty  thereof,  cannot,  after  his  Illegal  pup* 
pose  has  failed  from  causes  other  than  a  breaoh 
of  the  contract,  and  a  prosecution  has  been  ooni> 
menced  by  third  parties,  rescind  the  contract  and 
recover  back  the  securltleSi 

(April  U,  IfVOI 

APPEAL  by  defendants  from  a  decree  in 
chancery  of  the  Circuit  Court  for  Johnson 
County  in  favor  of  plaintiffs  in  a  suit  to  obtain 
the  cancellation  of  certain  mortgages  and  to  en- 
Join  the  sale  of  lacds  thereunder.     Hecerded, 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Meesrs^  McKennon  Si  Reding^  for  appel- 
lants. 

Mewn,  A.  S.  MoKennon  and  J.  N.  Bar- 
ber for  appellees. 


KoTB.— Duress,  v>hal  eonsfMutea. 

Duress  is  that  degree  of  constraint  or  danger, 
•either  actually  inflicted  or  threatened  and  Impend- 
ing, sufficient  to  overcome  the  mind  and  will  of  a 
penon  of  ordinary  firmness.  Anderson,  Law  Diet.; 
Brown  v.  Pierce,  74  U.  8. 7  WalL  214  (19  L.  ed.  196); 
Baker  v.  Morton,  79  U.  8.  IS  Wall.  IffT  (20  L.  ed.  £64); 
IBirench  v.  Shoemalcer.  81  U.  S.  14  WalL  882  (30  L.  ed. 
a66);  United  Suites  v.  Uuckahee,  83  U.  8.  IS  Wall. 
481(21  L.  ed.  404>;  1  Chitty,  Gout.  11th  Am.  ed.  269;  2 
Greenl.  Ev.  II  801, 802: 1  Wharton,  Cent.  Pref.  IV.; 
J  Wharton,  Bv.  II  991, 1099;  1 8tory,  Eg.  1)289;  2  Pom. 
Eq.  Jur.  I  950. 

Duress  Is  an  actual  or  threatened  violence  or 
degal  restraint  of  a  man^  person,  to  compel  him 
-to  enter  into  a  contract  or  to  do  some  act  which.  In 
^e  absence  of  such  violence  or  restraint,  might  be 
valid  or  legally  effective.  Dinunltt  v.  Bobbins,  74 
Tez.44L 

To  constitute  duress  by  threats,  it  is  sufficient 
-that  they  do  m  fact  compel  the  person  threatened 
to  do  an  act  wbioh  otherwise  he  would  not  have 
done.    Parmentler  v.  Pater,  18  Or.  12L 

A  deed,  obligation  or  contract  procured  by  means 
•of  threats  to  take  the  hfe  of  the  peraon  executing 
it  is  inoperative  and  void.  Baker  v.  Morton,  79  U. 
-6. 12  Wall.  ISO  (20  L.  ed.  262);  Brown  v.  Pierce,  74  U. 
a.  7  WaU.  205  (19  L.  ed.  184). 

Moral  compulsion,  produced  by  threats  to  take 
4ife  or  to  inflict  great  bodily  barm.  Is  sufficient  to 
.constitute  duress.  French  v.  Shoemaker,  81 U.  8. 14 
Wall.814(20L.ed.8R2). 

Although  where  a  person  who  is  attacked  by  rot>- 
'bera  borrows  money  of  another  to  comply  with 
-their  denutnds  he  is  liable  for  the  debt,  yet  where 
the  lender  is  shown  tu  be  a  confederate  and  uon- 
^splrator  with  the  pretended  robbers,  the  loan  Is 
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made  under  duress,  and  is  void.  Dlmmltt  v.  Bob- 
bins, vapra. 

To  constitute  duress  by  threats  of  Illegal  arresti 
the  act  which  the  party  seeks  to  avoid  must  have 
been  done  by  him  through  fear  of  such  threatened 
arrest.    Flanlgan  v.  Minneapolis,  86  Minn.  406. 

There  can  be  no  binding  contract  where  the 
phjrsloal  act  of  concurrence  there!  u  has  been 
coerced  through  duress  of  imprisonment.  Turley 
V.  Edwards,  1  West.  Bep.  450,  18  Mo.  App.  689,  dis- 
tinguishing Kitchen  v.  Greenabaum,  61  Mo.  110. 

Where  there  Is  no  arrest  made  nor  force  used« 
but  simply  threats  uttered,  the  question  of  duress 
Is  ordinarily  one  of  fact,  and  it  mustbe  sbown  that 
the  will  of  the  promisor  was  constrained  thereby. 
Dunham  v.  Oriswold,  100  N.  Y.  286, 1  Gent.  Bep.  dO&; 
Fisher  v.  Bishop,  86  Hun,  114. 

Begard  should  be  had  to  the  age,  sex  and  condi- 
tion of  the  parties,  and  a  fear  which  would  not  be 
deemed  sufficient  to  influence  a  man  In  the  prime 
of  lite,  might  be  sufficient  in  respect  to  a  woman,  or 
a  man  in  the  decline  of  life.  Eadie  v.  81inmion,  26 
N.Y.12. 

A  case  of  duress  Is  sufficiently  stated  by  allegbig 
the  circumstances,  a  threat  of  prosecution  and  the 
fear  of  its  execution,  from  which  the  Jury  may  de- 
termine its  effect.    Turley  v.  Edwards,  igVLvrf^* 

It  is  not  necessary  to  speciaUy  allege  that,  by  rea- 
son of  the  threat,  free  will  and  agency  were  over- 
come.   Vb\d, 

Where  evidence  Is  not  preserved  by  bill  of  excep- 
tions, and  the  averments  contain  strong  elements  of 
a  coercion,  a  verdtot  baaed  upon  a  finding  of  duress 
will  not  be  disturbed.    ItMU 

What  noi  OuiresB  mfieteni  to  irnxUldaJU  contraeU 

It  Is  not  duress  for  one  who  believes  himself 
wronged  to  threaten  the  wrong-doer  with  a  dvil 


See  also  17  L.  R.  A.  683;  25  L.    R.  A.  37;  47  L.  R.  A.  417. 
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Abkakbab  Sufbeme  Coubt. 


Heming^ayy  J.,  delivered  the  opinioa  of 
(he  court: 

The  appellant  had  advertised  for  sa1e«  and 
was  about  to  sell,  lands  of  the  appellee,  under 
the  power  contained  in  two  mortgages,  pur- 
porting to  have  been  executed  by  him  and  his 
wife  to  secure  the  payment  of  certain  notes 
therein  described. 

One  mnrlnsLge  bears  date  March  15, 1886,  and 
recites  that  it  was  given  to  secure  one  note  given 
for  borrowed  money  and  six  notes  for  the  in- 
terest thereon.  The  other  is  dated  December 
8,  1886,  and  was  given  to  seen  re  the  same  notes, 
except  one  interest  noe  which  had  been  pre- 
Tiously  satisfied.    The  appellee's  son  paid  it. 

The  appellee  brought  this  suit  to  cancel  both 
mortgages  and  to  restrain  a  sale  under  them. 

The  complaint  alleges  that  the  prior  deed  and 
the  notes  therein  described  are  forgeries,  and 
that  the  plaintiff  was  entirely  ignorant  of  their 
existence  until  the  day  that  he  executed  the 
latter  deed.  That  appellant's  agent  visited  his 
residence  on  the  8th  dajr  of  December,  1886, 
for  the  purpose  of  obtaining  the  deed  and  notes 
of  that  date.  That  Mangum  showed  him  the 
forged  instruments  and  told  him  they  had  been 
forged  by  his  son  J.  £.  Watson  and  that  he  had 
thereby  obtained  the  amount  of  money  therein 
indicated.  Thai  he,  Mnngum,  only  wanted 
the  money  secured,  and  if  that  was  done  the 
lilierty  and  good  name  of  the  son  would  be 
saved;  but  that  if  it  was  not  done  he  would  be 
vigorously  pro^scculed  and  sent  to  the  peniten- 
tiary and  lose  his  standing  at  the  bar  and  in  so- 
ciety. That  in  order  to  prevent  the  prosecution 
and  ruin  of  the  son,  the  deed  of  trust  and  notes. 


all  of  which  Mangum  brought  ready  for  signa- 
ture, were  execut^  and  the  deed  acknowledged 
before  a  justice  of  the  |>eace,  who  had  acooni- 
panied  Mangum  for  that  purpose. 

The  appellee  testified  that  the  only  consider- 
ation for  the  deed  and  notes  was  MangumV 
promise  not  to  prosecute  his  son. 

The  court  found  that  the  material  averments 
of  the  complaint  were  true,  aud  that  the  deeda 
and  notes  executed  by  appellee  on  the  8th  of 
December  were  void  because  they  were  made 
upon  an  illegal  and  invalid  consideration;  and 
it  decreed  that  the  appellant  should  surrender 
for  cancellation  said  deed  ^pd  notes  and  be  for- 
ever enjoined  from  selling  the  land  or  collect- 
ing the  note& 

Prom  this  Judgment  the  appellant  has  ap- 
pealed; he  insists  that  the  first  mortgttge  and 
notes  were  executed  by  the  appellee  and  are 
valid,  and  that  the  second  mortgage  add  notes- 
were  given  as  a  further  security  for  the  first, 
to  remove  all  doubts  as  to  their  validity.  He 
asked  no  affirmative  relief  in  his  answer  and 
we  have  not  considered  what  his  rights  would 
be  if  be  had  done  so. 

The  evidence  shows  that  the  appellee  did  not 
execute  the  mortgage  of  March  15,  and  fails  to 
satisfy  us  that  he  was  a  party  to  a  conspiracy 
to  obtain  money  by  means  of  it.  As  the  deed 
was  forged,  the  appellee  is  not  estopped  to  set 
it  up,  although  the  son  obtained  money  upon 
the  faith  of  it  and  loaned  a  portion  of  it  to  him,, 
unless  he  participated  in  the  illegal  acts.  ▲ 
sale  under  the  power  in  that  deed  would  casti^ 
cloud  en  the  appellee's  title  and  was  properly 
i  restrained. 


suit  or  a  criminal  prosecution.  Hilbom  v.  Buck- 
nam,  8  New  En^.  Elep.  868,  78  Me.  483;  Harmon  v. 
Harmon,  61  Me.  227. 

VHiere  an  officer  threatens  to  take  the  execution 
debtor  to  Jail,  udIcss  be  secures  the  debt  by  a  chat- 
tel mortgage,  when  the  officer  has  process  requir* 
Ing  him  to  do  so,  it  is  not  duress.  Bunker  v.  Stew- 
ard (Me.)  2  New  Eog.  Rep.  434. 

A  mere  threat  to  sue  and  to  arrest  delendant  in  a 
suit,  or  by  virtue  of  an  execution  which  could  be 
Issued  upon  a  Judgment,  would  not  be  such  duress 
as  would  avoid  a  promise  induced  by  the  threat. 
Dunham  v.  Griswold,  I  Cent.  Rep.  807,  lOU  N.  T.  2Zi; 
Biggins  V.  Brown.  2  New  Eng.  Rep.  450,  78  Me.  473: 
Shephard  v.  Watrous,  8  Calnes,  166  b;  Knapp  v. 
Hyde,  60  Barb.  80;  Farmer  v.  Walter,  2  Bdw.  Ch. 
601. 

Mere  threats  of  criminal  prosecution,  when  no 
1^ arrant  has  been  issued  or  proceedings  commenced, 
do  not  constitute  duress.  Bunker  v.  Steward, 
tuprcL 

Where  a  son,  convicted  and  awaiting  sentence 
with  his  father  for  conspiracy  to  defraud  the  latter^s 
ereditors,  gives  them  a  bond  to  secure  their  claims; 
and  the  court  afterwards  sentences  defendants  to 
pay  a  merely  nominal  flne  and  costs,— he  cannot 
avail  himself  of  the  circumstances  under  which  the 
bond  was  given  as  a  defense  to  a  suit  on  it.  Avery 
T.  Layton,  12  Cent.  Rep.  ISO,  U9  Pa.  604. 

Money  paid  upon  a  promissory  note  given  by  the 
plaintitr  to  prevent  the  prosecution  of  his  son  for 
laroeny  cannot  be  recovered,  if  both  parties  in- 
tended the  compounding  of  the  felony:  and  it  isim- 
Biaterial  that  the  plaintitr  was  influenced  by  the 
duress  of  the  defendant,  since  both  were  in  pari 
delicto,  Haynes  v.  Rudd,  8  Cent.  Rep.  448, 102  N.  Y. 
t72;  Williams  v.  Bay  ley,  85  L.  J.  N.S.  Ch.  717. 

Where  both  parties  to  a  settlement  compounding 
af  elony  stand  on  an  equahty,they  are  in  pari  delicto^ 
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and  neither  can  recover  the  consideration.    Hayne» 
V.  R\^dd,  supra. 

Whether  both  parties  stood  in  pari  delicto  de> 
pends  upon  the  fact  whether  the  note  was  gives, 
for  compounding  the  felony.    Ibid. 

So  where  a  note  and  mortgage  were  made  by  a 
mother  to  protect  her  son  from  prosecution  for  em- 
bezzlement it  will  be  canceled  as  without  consider- 
ation and  obtained  by  undue  influence.  Foley  ▼» 
Greene,  1  New  Eng.  Rep.  17, 14  R.  I.  618. 

In  such  a  case  the  maxim,  in  pari  delicto  potfor  esf 
eondUU)  defendentist  does  not  apply. 

A  deed  for  real  estate,  given  In  part  considera- 
tion of  the  withdrawal  of  a  criminal  complaint  for 
embezzlement,  is  not  void,  in  the  absence  of  proof 
of  any  unconscionable  advantage  taken.  Wilcox 
V.  Daniels,  2  New  Bng.  Rep.  489, 16  R.  I.  261. 

A  note  for  an  amount  actually  due,  executed  to- 
prevent  the  maker  from  being  put  out  of  posses- 
sion of  land  under  valid  legal  process,  is  not  ex^ 
cuted  under  duress.  Davis  v.  Bice  (Ala.)  S  So.  Kep» 
751. 

Threats  and  intimidation  by  the  Judgment  cred- 
itor, which  secured  the  execution  of  a  bond,  if  trua» 
render  the  bond  void.  Mills  v.  Rodowald,  17  Hun« 
804;  Whelan  v.  Whelan,  8  Cow.  587:  Sears  v.  Sbafer^ 
1  Barb.  408,  6  N.  Y.  272;  Ellis  v.  Measervie,  11  Paige, 
467;  Evans  v.  Ellis,  5  Denio,  640. 

Threats  to  one  party  by  a  stranger  to  the  con- 
tract (e.  0'%  the  husband  of  that  party),  without  th» 
knowledge  of  the  party,  will  not  avoid  the  con- 
tract. Fairbanks  v.  Snow,  6  New  Bng.  Rep.  UQ^ 
145  Mass.  158;  Gardner  v.  Oaae.  10  West  Rep.  800,111 
Ind.4B4. 

Duress  cannot  be  set  up  by  a  stranger.  Oak  ▼.. 
Dustin,  8  New  Eng.  Rep.  614,  79  Me.  28. 

The  surety  on  a  bail  bond  cannot  offer  as  a  defense 
the  fact  that  the  principal  was  compelled  bv  di 
to  give  the  bond.   Ibid, 
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The  question  whether  the  appellee,  on  the 
case  made  by  bim,  is  entitled  to  any  relief  as 
against  the  latter  mortage  and  notes,  is  not 
free  from  ditticultv.  His  case  in  effect  is,  that 
his  son  had  forged  a  mortgage,  on  the  faith  of 
which  he  had  obrained  money  from  the  appel- 
lant That  appellant  desired  to  obtain  se- 
curity for  that  money  and  appellee  desired  to 
suppress  the  criminal  prosecution  of  the  son. 
That  Appellant  proposed  to  appellee,  that  if  he 
would  execute  the  mortgage  and  notes  tendered, 
appellant  would  not  prosecute  his  son.  That 
the  proposition  was  accepted  and  the  papers 
executed  and  received  accordingly.  That  the 
son  was  pros^ecuted  through  other  agencies  and 
the  appellee  at  no  time  sought  to  withdraw  from 
the  compact  or  to  recover  the  securities  given 
in  pursuance  of  it,  until  the  sale  was  ad  vertiscd, 
— ^an  interval  of  over  two  years, — ^and  never  re- 
leased the  appellant  from  his  promise  except  as 
it  may  be  implied  by  bringing  this  suit.  ' 

Upon  tbis  state  of  case,  can  the  appellant  in- 
Toke  equitable  relief? 

The  allegation  of  duress  is  not  sustained.  Tt 
■eems  to  be  conceded  that  the  son  was  gailty 
of  a  felony  and  the  appellant  threatened  only 
to  prosecute  him  for  his  crime  unless  the 
amount  obtained  was  secured.  It  was  not  a 
threat  to  prosecute  on  a  simulated  charge  in 
or<^«;r  to  extort  money.  Martin  y.  Marvin 
(Ark.)  12  aw.  Rep.  875. 

It  is  a  practical  principle  that  guides  equity 
courts  in  their  administration  of  justice  that  he 
who  invokes  their  aid  must  come  with  clean 
hands — that  he  who  bath  committed  iniquity 
shall  not  have  equity.  It  is  the  policy  of  the 
law  that  crime  shalf  be  prosecuted,  and  it  pro- 
hibits, under  severe  penalties,  the  suppression 
of  prosecution.  An  injured  party,  who  agrees 
with  tbe  felon  who  robs  him  that  he  will  not 
prosecute  him  on  condition  that  he  return  the 
stolen  goods,  or  who  takes  a  reward  on  such 
condition,  violates  the  spirit  as  well  as  the  let- 
ter of  the  law.  Tbe  party  who  gives  a  reward 
and  the  party  who  receives  it,  on  such  condi- 
tion, stand  %n  pari  delicto, 

Mr.  Story,  treating  the  subject  aa  to  the 
rights  of  parties  to  such  an  as:reement,  states 
the  law  as  it  is  generally  approved:  '  'The  gen- 
eral rule  is  that,  where  an  illegal  contract  has 
been  made,  neither  courts  of  law  nor  of  equity 
will  inteifere  to  grant  any  relief  to  the  parties, 
but  will  leave  them  where  they  find  tbem,  if 
they  have  been  equally  cognizant  of  the  ille- 
gality." 2  Story,  Cont.  §  4tt6;  2  Parsons.  ConU 
746;  2  Addison,  Cont.  pp.  715, 724;  1  Pom.  £q. 
Jur.  §402. 

There  are  some  exceptions  to  the  rule  where 
the  contract  is  fnalumprohibiium,  as  also  where 


public  policy  is  considered  as  advanced  by  al- 
lowing the  parties  or  the  less  culpable  one  to 
sue  for  relief;  but  it  is  not  material  to  consider 
the  exceptions  now,  for  cases  like  this  have 
been  considered  to  fall  within  the  general  rule. 

In  the  case  of  Atwood  v.  Fisk,  101  Mass.  868, 
Atwood  sued  to  compel  the  surrender  and  can- 
cellation of  the  notes,  and  a  mortgage  given  to 
secure  them,  on  the  ground  that  they  were 
given  upon  the  consideration  that  the  defend- 
ant would  not  prosecute  him  for  a  felony.  The 
bill  was  dismissed  because  the  plaintiff  was  not 
in  a  position  to  claim  the  equitable  relief  prayed 
for. 

Campton  t.  Bunker  HiU  Bank,  96  111.  801,  is 
a  case  in  which  a  wife  sought  to  cancel  a  con- 
veyance executed  by  her  to  the  defendant  in 
consideration  of  its  promise  not  to  prosecute 
her  husband  for  embezzlement;  tbe  court  re- 
viewed the  authorities  and  concluded  that  the 
bill  should  be  dismissed,  saying:  '*But  though 
tbe  deed  may  be  void  for  such  reason,  equity 
does  not  relieve  the  party  who  executed  it  upon 
or  for  such  illegal  and  immoral  consideration 
and  purpose." 

We  might  add  many  citations  to  the  same 
effect:  Allium  v.  Bess,  28  Iowa,  889;  Worces- 
ter V.  Eaton,  11  Mass.  877;  Smith  v.  Rowley ^^^ 
Barb.503;  Swartzerv.Gillett,!  Cband.(Wfs.)207. 

Nor  can  he  derive  benefit  from  the  rule,  that 
a  party  to  an  executory,  illegal  contract  may 
rescind  it  while  it  is  executory  and  unper- 
formed, and  recover  back  money  pnid  under  it. 
The  contract  was  to  give  notes  and  mortgage 
in  consideration  of  a  promise  not  to  prosecute 
for  a  felony.  Wben  the  papers  were  delivered 
and  the  promise  given,  there  wa.o  nothing  more 
to  be  done  by  either  party,  and  the  coutract 
was  fully  executed. 

It  was  held  in  Attoood  y,  Fisk,  supra,  that 
the  delivery  of  securities  was  the  same  in  effect 
as  the  payment  of  money.  But  conceding  tbat 
there  was  a  time  when  the  appellee  might  have 
withdrawn  from  his  illegal  compact,  removed 
the  obstacle  be  had  placed  in  the  way  of  justice 
and  recovered  the  securities,  he  never  soue:ht 
to  do  it,  until  tbe  illegal  purpose  failed  fiom 
other  causes,  and  his  agreement  no  longer 
thwarted  justice.  Both  parties,  following  im- 
pulses of  tbeir  own,  willfully  contracied  to 
violate  the  law.  The  law  will  lend  no  aid  to 
either  of  them  but  leave  them  where  they  have 
placed  themselves. 

The  j is  dgment  will  be  reversed,  and  a  judgment 
rendered  here  canceling  the  mortgage  of  March 
15,  1886,  and  enjoining  any  sale  under  it;  but 
no  relief  will  be  given  as  against  the  second 
mortgage. 
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8.  Skiddy  COCHRAN  €i  al.,  Bespts., 

V, 

Franz  O.  MATTHIES8EN  ei  al,  Exrs.,  etc., 
of  William  A.  Wiecbers,  Deceased,  Im- 
pleaded with  the  American  Opera  Ca,  Lim- 
ited, ei  al„  Appts, 

▲  Stockholder's  liability  to  creditors  of 

the  oorporation  because  of  the  failure  to  make 
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and  record  a  certificate  of  tbe  payment  of  aH  tbe 
capital  stock  as  required  by  the  Act  of  Itf75i,l8  not 
penal  and  survives  his  death. 

(February  25, 1890.) 

APPEAL  by  the  executors  of  WiTHf»m  A. 
.  Wiechers,  deceased,  from  an  order  of  the- 
Qeneral  Term  of  the  Supreme  Court,  First 
Department,  reversing  an  order  of  the  New 


See  also  20  L.  R.  A.  861;  33  L.  R.  A.  110. 
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York  Bpeefal  Term  denying  a  motion  to  re- 
▼iTe  a^inst  such  executors  an  action  to  en- 
force the  liability  of  said  Wiechers,  as  a  stocls- 
bolder  of  tbe  defendant  corporation,  for  cor- 
porate debts.     Affirmed. 

Tbe  facts  are  sufficiently  stated  in  tbe  opin- 
ion. 

Mr,  Henry  Schmitt,  with  Mewr:  Ab- 
bett  9b  Fullerv  for  appellants: 

Wiecliers'  only  liability  is  uoder  g  87,  chap. 
1(11,  Laws  1875,  and  an  action  to  enforce  it  is 
%  penal  action  and  does  not  survive. 

An  action  a^inst  tbe  trustees  of  a  corpora- 
tion for  failure  to  file  a  report,  as  required  by 
■tiie  Slaiute,  is  penal  in  its  character  and  does 
not  survive  against  tbe  executors  of  a  deceased 
trustee 

California  Bank  t.  Collins,  6  ITun,  209: 
Eahterly  v.  Barber,  65  N.  Y.  2o2;  Reynolds  v. 
Mason,  54  How.  Pr.  218,  amrmed,  tf  N.  Y. 
Week.  Dig.  531;  Slokes  y.  Slickney,  06  N.  Y. 
S28. 

In  cases  where  an  action  does  not  survive 
by  express  statute  tbe  survivorship  of  actions 
is  confincMJ  to  actions  ex  contractu,  express  or 
implied. 

Peo}de  V.  fttarheeatfter,  8  Jones  &  8.  460. 

So  far  as  the  executors  of  a  deceased  stock- 
holder who  bad  paid  in  tbe  full  amount  of  bis 
-subscription  are  concerned,  tbe  action  in  any 
•event  is  in  tbe  nature  of  a  penalty,  and  does 
not  survive. 

Irvine  v,  McKeon,  28  Cal.  472;  Erickson  v. 
I^etmiih,  4  Allen,  233;  Hafseyv,  Mcl^m,  12 
Allen,  442;  Andrews  v.  Caliender,  18  Pick. 
490;  Ripfey  v  Sampson,  10  Pick.  872;  Danev, 
Dane  Mfg.  Co.  14  Gray,  4«8;  Woodruff  dt  B, 
Iron  Works  v.  Chittenden,  4  Bosw.  406;  Vin 
tent  V.  Sands,  42  How.  Pr.  285;  Gregory  v. 
German  Bank/6  Colo.  882;  Victory  Webb  Print- 
ing db  F,  Maeh.  Mfg.  Co.  v.  Beecher,  26  Hun,  52. 

Mr,  Henry  D.  Hotchkiss^  for  respon- 
dents: 

Tbe  individual  liability  of  the  stockholder  is 
«n  essential  element  in  the  contract  by  which 
the  stockholders  become  members  of  the  cor- 
poration. The  liability  arises  from  the  fact 
that  tbe  individual  is  a  member  of  the  body 
corporate,  and  as  such  ia  responsible  for  tbe 
debt. 

Chase  V.  Lord,  Tl  N.  Y.  88;  Coming  v.  Me- 
OuUovgh,  1  N.  Y.  47;  ^ory  v.  Furman,  25  N. 
Y.  214;  Lawry  v.  Innurn,  46  N.  Y.  119;  WiUs 
▼.  Buydam,  64  N.  Y.  178. 

Everyone  who  becomes  a  member  of  the 
company  by  subscribing  to  Its  stock  assumes 
thin  liability,  which  conlinues  until  the  capital 
stock  is  all  pnid  up  and  a  certificate  of  that  fact 
is  made,  published  and  recorded.  Tbe  fact 
that  the  liability  ceases  when  these  events  take 
place  does  not  change  its  nature  and  make  that 
a  penalty  which  would,  without  such  limita- 
tion, be' a  liability  founded  on  contract. 

Flash  ▼.  Qmn,  109  U.  S.  871  (27  L.  ed.  966). 

A  cause  ot  action  to  enforce  such  liability 
•flurvives  the  death  of  tbe  stockholder. 

BaiUy  ▼.  HoUister,  26  N.  Y.  1 12;  Chase  v. 
Lord,  77  N.  Y.  I,  6  Abb.  N.  C.  858;  Biehmand 
▼.  Irons,  121  U.  B.  27  (80  L.  ed.'  864). 

O^Brlen*  /.»  delivered  the  opinion  of  the 
•court: 

The  plaintilb  are  Judgment  creditors  of  the 
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American  Opera  Company,  Limited,  a  domes- 
tic corporation  formed  under  chapter  611  of  the 
Laws  of  1875,  for  the  Incorporation  of  business 
corporations  with  limited  liability.  Tbe  capi- 
tal stock  of  the  company  was  fixed  at  $500,0(J0. 
only  1148.000  of  which  was  ever  paid  in,  and 
DO  certificate  that  the  capital  stock  bad  been 
paid  in  has  ever  been  made  or  recorded,  as  pre- 
scribed by  tbe  Statute  under  which  the  com- 
pany was  incorporated.  The  plaintiffs'  action 
IS  in  the  nature  of  a  creditors'  suit  to  settle  the 
affairs  of  the  American  Opera  Company,  Lim- 
ited, and  to  distribute  its  assets,  as  well  as  the 
proceeds  of  the  stockholders'  individual  liabil- 
itv,  amonff  the  company's  creditors.  Pfohl  v. 
Simpson,  74  N.  Y.  187. 

Tbe  complaint  alleges  the  incorporation  of 
the  company;  the  amount  of  its  capital  stock; 
tbe  amount  paid  in,  as  above  stated;  and  the 
fact  that  no  certificate  of  the  company  bad 
Been  made  or  filed  as  required  by  the  Statute. 
Numerous  persons  have  been  Joined  as  defend- 
ants with  the  opera  company,  as  to  whom  it  ia 
al leered  that  they  are  either  creditors  or  stf^ck- 
bolders  of  the  company,  and  among  these  Wil- 
liam A.  Wiecherswas  named  as  a  defendant  as 
to  whom  it  was  claimed  that  be  was  a  stock- 
holder holding  twentv-five  shai-es  of  the  stock 
of  the  company.  It  is  also  a  I  leered  in  tbe  com- 
plaint that  several  of  tbe  parlies  defendant  who 
were  stockholders  were  indebted  to  the  com- 
pany for  their  stock.  This  allegation  is  gen- 
eral, and  the  paiticuJar  persons  claimed  to  be 
so  indebted  are  not  named.  Wierhers  was 
served  with  tbe  complaint,  and  appeared  and 
answered.  On  or  about  Decemlier  14, 188S,  he 
died,  leaving  a  last  will  and  testament  wherein 
be  appointed  executors.  Tbe  will  has  been  ad- 
mitted to  probate  by  the  surrogate  of  New 
York  County,  and  letters  testamentary  issued 
to  the  executors,  who  have  qualified  and  taken 
upon  themselves  tbe  execution  of  tbe  will. 
After  the  death  of  Wiechers  the  plaiutifis  ap- 
plied to  the  special  term  to  revive  and  continue 
the  action  against  tbe  executors,  and  the  special 
term  denied  the  motion,  upon  tbe  ground  that 
the  cause  of  action  statoa  in  the  complaint 
against  tbe  deceased  was  of  a  penal  character, 
and  did  not  survive.  Upon  appeal  to  tbe  general 
term  from  this  order,  it  was  reversed,  and  tbe 
court  directed  that  the  action  be  revived  and 
continued  against  the  exeoutora  of  Wli-cbera, 
and  that  the  plaintiffs  have  leave  to  serve  a 
supplemental  summons  and  complaint  on  the 
executors.  From  tbe  order  of  reversal  tbe  ex- 
ecutors have  appealed  to  this  court. 

Tbe  cause  of  action  stated  in  tbe  complaint 
against  the  stockholders  is  twofold:  first,  it  ia 
alleged  that  many  of  them  are  indebted  to  the 
company  for  their  capital  stock;  and,  second, 
that  as  the  capital  stock  was  never  lully  paid 
in,  and  no  certificate  thereof  ever  made  or  filed, 
the  defendants  who  were  stockholders  are  Uar 
ble  for  its  debts  to  the  extent  of  their  stock. 
Tbe  question  is  whether  a  liability  of  this  char- 
acter on  tbe  part  of  a  stockholder  to  tbe  cred- 
itors of  a  corporation  survives.  If  the  liabilitx 
is  penal  in  its  nature,  it  is  conceded  that  it  does 
not  survive;  while  if  the  liability  is  in  the  nal^ 
ure  of  a  contract  obligation  it  is  conceded  thai 
it  does. 

The  provision  of  the  Statute  of  1879  (chapi 
611,  S  87),  upon  which  this  action  ia  baaed,  m 
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far  as  the  stockholders  are  concerned.  Is  as  fol- 
lows: "In  limited-liability  companies  all  the 
stockholders  shall  be  severally  individaaliy  li- 
able to  the  creditors  of  *tlie  company  in  wLich 
they  are  stockholders  to  an  amount  equal  to 
the  amount  of  stock  held  by  them,  respeclively, 
for  all  debts  and  contracts  made  by  such  com- 
pany, until  the  whole  amount  of  capital  stock 
fixed  and  limited  by  such  company  has  been 
paid  in,  and  a  certificate  thereof  has  been  made 
and  recorded  as  heieinnfter  prescribed." 

We  think  the  liability  created  by  this  Statute 
■survived  the  death  of  tbe  stockholder,  and  con- 
tinues against  the  executors.  It  is  not  like  the 
liabiliiy  of  a  trustee  for'  neglecting  to  make  a 
report,  or  for  declaring  dividends  out  of  capital 
stock,  or  acts  of  a  kindred  character.  These 
are  breaches  of  duly  on  the  part  of  the  manag- 
ing agents  of  the  corporation  for  which  the 
Statute  has  made  them  liable,  and  this  liability 
<»nnut  be  said  to  lest  upon  or  grow  out  of  a 
contract.  The  liability  of  a  stock  holder  In  tbe 
present  case  is  diilcrtnt.  Upon  becoming  the 
owner  of  the  stock,  he  voluntarily  assumes 
the  obligations  imposed  by  the  Statute,  and  the 
<a:editur8  of  the  corporation  who  trust  it  may 
be  said  to  do  so  upon  the  faith  of  the  Statute, 
which  is  part  of  tbe  contract.  The  statutory 
obligation  is  inherent  in  and  forms  a  part  of 
«vtry  contract  that  the  corporation  makes  with 
•creditors  prior  to  the  time  that  the  certificate 
xeouiied  by  ihe  iSiatute  is  filed. 

In  Lowry  v.  Inman,  46  N.  Y.  119,  Allen,  Jl, 
stated  the  principle  (poges  126,  126)  as  follows: 
"A  i)ersoual  liaoility  of  stockholders  for  the 
•debts  ot  a  corporation,  in  virtue  of  tbe  charter, 
is  not  in  the  uuiure  of  a  penalty  or  forreiiure, 
4md  does  not  exist  solely  as  a  liability  imposed 
by  statute.  It  is  not  enforced  simply  as  a  stat- 
utory obligation,  but  is  regarded  as  voluntarily 
■assumed  by  the  acibf  becoming  a  stockholder. 
By  such  act  he  af^ents  to  be  bound,  or  that  bis 
property  shall  be  charged  with  debts  of  the 
•corpoitttioD,  to  the  extent  and  in  the  manner 
prescribed  by  the  Act  of  Incorporation." 

In  Wiiea  v.  Suydam,  64  N.  Y.  178,  it  was 
sought  to  hold  the  defendant  as  a  stockholder 
in  a  manufacturing  company  on  his  liability 
under  §  10  of  the  Act  of  1848,  chap.  40,— a  sec- 
tion which,  in  substance,  is  almost  identical 
with  the  one  now  under  consideration;  and  also 
ss  a  trustee  on  his  liability  for  tUl  the  debts,  be- 
-cause  of  a  failuie  to  file  a  report.  A  demurrer 
•on  the  ground  of  the  Improper  joinder  of  causes 
of  action  was  sustained.  The  court,  distin- 
guishing between  the  two  kinds  of  liability, 
said  (Church,  Oh,  J,)\  **The  cause  of  action 
a^inst  the  defendant  as  a  stockholder  consists 
of  the  debt,  and  the  liability  created  by  statute 
sgainst  stockholders  when  the  stock  has  not 
been  paid  in,  and  a  certificate  of  that  fact  re- 
•corded.  .  .  .  The  first  cause  of  action  against 
tbe  defendant  as  a  stockholder  is  an  action  on 
•contract.  The  six-years'  Statute  of  Limita- 
tions applies.  The  defendant  la  entitled  to 
oontribution." 

The  liability  of  Wiechers,  therefore,  being  in 
the  nature  of  a  contract  obligation,  it  survived 
his  death,  and  the  action  can  be  continued 
sgainst  his  personal  representatives. 

In  BaiUy  v.  UoUuter,  2n  N.  Y.  112,  the  court 
expressly  recognized  this  principle.  Gould,  /. , 
said:    '*It  will  be  conceded  that,  when  a  stock- 
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holder  in  any  corporation  dies,  his  estate  soo- 
ceeds  him  in  the  title  to,  and  the  rights  in.  the 
stock  he  held.  Of  necessity,  it  must  take  that 
title  and  tliose  rights  subject  to  any  liability 
then  existing  upon  them:  and  so  long  as  the 
estate  is,  by  o|)eration  of  law,  the  holder  of 
such  stock,  the  estate  must  become  responsible 
for  any  obligations  accruing  durioff  that  time, 
which  tbe  law  may  impose  upon  any  holder  ox 
the  stock,  as  such.  Such  liability  proceeds, 
not  from  any  new  contract,  made  by  or  on  be- 
half of  the  estate,  but  is  inherent  in  the  proper- 
ty itself;  ...  or,  calling  it  a  'contract  liability,' 
it  arises  out  of  a  contract  made  bv  the  stock- 
holder, and  binding  his  personal  representa^ 
tives  as  it  bound  him,  as  long  as  the  relation  of 
stockholder  existed."  The  liability  of  the  es- 
tate of  the  decea»ed  stockholder  under  the 
Statute  is  so  well  estal)lished  upon  principle 
and  authority  that  further  discussion  is  unnec- 
essary. Chaie  V.  Loref,  77  N.  Y.  1;  Pinsh  v. 
Conn.  109  U.  S.  871  [21  L.  ed.  OOOl;  RUhmond 
V.  Irona,  121  U.  S.  27  [80  L.  ed.  bC4]. 

The  order  of  the  Special  Term  denying  tbs 
motion  to  revive  and  continue  the  action  against 
the  executors  was  properly  reversed  by  ths 
General  Term,  and  its  order  qf  reversal,  ehotUd  b§ 
affirmed,  with  eoets. 

All  concur. 


Byron  J.  STROUGH,  Appt^ 

V. 

George  WILDER,  Impleaded,  etc.,  ReepL 
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1.  The  possessioii  of  »  deed  by  tbe 
grantee  is  prima  fade  evidence  of  delivery 
where  there  is  notblng  to  impeach  the  bona  fldei 
of  his  possession. 

8.  The  grantee  of  the  heirs  of  one  irho 
hae  made  an  onaeknowledged  deed  is 

not  a  '*  purohaser  **  within  1  Rev.  Stat.,  p.788,  •  187* 
deolarlDK  tftiat  an  unacknowledged  and  unattest- 
ed deed  ^  shall  not  take  effect  as  atrainst  a  pur- 
ohaser or  incumbrancer  until  so  acknowledged.* 

(March  11,188011 

APPEAL  by  plamtiff  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  afflrminor  a  judgment  en- 
tered in  Jefferson  County  upon  the  report  of  a 
referee  dismissing  the  complaint  in  an  action 
brought  to  secure  the  partidon  of  certain  real 
estate.    4ffirmed. 

Plaintiff  claimed  to  have  acquired  from  the 
heirs  at-law  of  Susannah  Wilder,  deceased,  the 
title  to  a  portion  of  the  real  estate  of  which  she 
died  seiasd,  she  having  died  intestate.  Ue 
brought  this  action  to  procure  the  partition  of 
such  real  estate  among  those  entitled  to  the 
several  portions  thereof.  George  Wilder  filed 
a  separate  answer  to  the  complaint  denying 
that  plaintiff  had  any  interest  in  the  property, 
and  denying  that  Sus'innah  Wilder  died  seised 
of  the  portion  thereof  claimed  by  phiintiff,  hot 

Mora—Deed «  deliverr-  See  noUe  to  Taylor  vw 
Street  (Oa.)  5  L.  R.  A.  121;  Stokes  v.  Anderson  (lad^ 
4  L.  B.  A.818;  Standlford  v.Standlford  (Mo)  8  L.  B. 
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alleging  that  before  ber  deatbsbe  bad  conveyed 
the  premises  to  him,  tbe  said  defendant,  in 
fee. 

Tbe  case  further  appears  in  tbe  opinion. 

Mr,  Wayland  F.  jPord,  for  appellant: 

If  not  duly  acknowledged  previous  to  its  de- 
livery, tbe  execution  and  delivery  of  a  deed 
must  be  attested  by  at  least  one  witness;  or  if 
not  so  attested,  it  sliall  not  take  etTect  asafcainst 
a  purchaser  or  incumbrancer  until  so  acknowl- 
edged. 

8  Rev.  Stat  7tb  ed.  p.  2104;  Oliamberlatn  v. 
BpraguT,  86  N.  Y.  605,  22  Hun.  487;  Roggen  v. 
AverVy  63  Barb.  65.  affirmed,  65  N.  Y.  592. 

There  is  no  presumption  of  delivery  in  the 
case  of  instruments  not  acknowledged  or  at- 
tested as  required  by  statute. 

Q enter  v.  Morrison,  81  Barb.  158;  EUey  v. 
Metmlf,  1  Denio,  823. 

The  term  "purchaser"  Includes  a  purchaser 
from  an  assignee,  heir  or  anyone  m  privity 
with  the  grantor. 

4  Rev.  Stat.  8th  ed.  p.  2469. 

The  Ststute  is  made  to  protect  the  grantor 
{Chamberlain  v.  Qpragur,  85  N.  Y.  608);  and 
the  heirs  need  the  protection  as  effectually  as 
the  grantor. 

l^be  evidence  will  not  warrant  tbe  finding  of 
an  ^delivery  of  the  instrument  by  Susannah 
"Wilder  to  George  Wilder.  A  deed  does  not 
become  operative  until  it  is  delivered  with  tbe 
intent  that  ii  shall  become  effective  as  a  con- 
Teyance. 

Ford  v.  JameB,  2  Abb.  App.  Dec.  169;  Beit 
v.  Broion,  26  Hun,  224;  BraekeU  v.  Barney,  28 
N.  Y.  840;  KnoOs  v.  Barnhart,  71  N.  Y.  474; 
Btewart  v.  IStetoftrt,  50  Wis.  445;  Genter  v. 
Morrison,  81  Barb.  158;  E/sey  v.  Metea/f,  1 
Denio.  922;  WiUey  v.  Dennis,  44  Barb.  854; 
Bilberd  v.  iyniith,  67  Cal.  547;  Jackson  v.  Rob- 
0rts,  1  Wend.  478;  Fitzgerald  v.  Ooff,  99  Ind. 
28;  Stillwell  v.  Hubbard,  20  Wend.  47;  Graves 
▼.  Dudley,  20  N.  Y.  76. 

Mr,  Watson  M.  Roeers*  for  respondent: 

The  deed,  though  unacknowledged,  was  good 
and  effectual  to  pass  title  as  between  the  parties 
to  it. 

Wood  V.  Cliapin,  18  N.  Y.  509-514. 

The  deed  bemf  good  as  against  the  grantor, 
her  heir  took  nothing,  and  had  nothing  to  con- 
vey. 

Possession  by  the  grantee  under  the  grantor's 
Imperfect  deed  is  adverse  to  the  grantor. 

La  Frombais  v.  Jackson,  8  Cow.  589;  Briggs 
V.  Prosser,  14  Wend.  227;  Iloopes  v.  Auburn 
Water 'Works  Co,  87  Hun,  568-578;  Abrams  v. 
Bhoner,  44  Hun,  607-510;  Sands  v.  Hughes,  53 
K.  Y.  287-296;  R'formed  Church^,  Schoolcraft, 
65  N.Y.  184-144;  Brodstreet  v.  Clark,  12  Wend. 
603-675;  Jackson^f,  Newton,  18  Johns. 855-862. 

Every  ^rant  of  Ispd  shall  be  absolutely  void, 
If  at  the  time  of  tbe  delivery  thereof  such  lands 
shall  be  in  the  actual  possession  of  a  person 
claiming'  under  a  title  adverse  to  that  of  the 
grantor. 

4  Rev.  Stat.  8th  ed.  p.  2458;  Jackson  v.  Neid- 
ion  and  Reformed  Church  v.  tichooleraft,  supra; 
Milton  V.  Bend^,  4  Thomp.  &  C.  270;  La  From- 
bois  V.  Jackson,  supra;  Clapp  v.  Bromagham,  9 
Cow.  580;  BogardusY,  Trinity  Church,  4  Sandf. 
Ch,  739;  Sands  v.  Hughes,  sfupra;  Munro  v. 
Merchant,  28  N  Y.  9-  Pearce  v.  Moore,  114  N. 
Y.256. 
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AndrewSf  J,,  delivered  the  opinion  of  the 
court: 

Tbe  fnding  of  the  .referee  that  Susannah 
Wilder  executed  and  delivered  to  the  defend- 
an*t  the  deed  of  June  20,  1855,  is  supported  by 
evidence  and  has  been  confirmed  by  the  gen- 
eral term.  The  execution  of  the  deed  by  the 
grantor  was  proved  by  two  witnesses  who  were 
present  at  the  time,  and  no  attempt  was  made 
on  the  trial  to  show  that  the  signature  to  the 
deed  was  not  genuine.  The  fact  of  delivery 
was  not  directly  proved  by  an  eye  witness.  But 
the  defendant  produced  the  deed,  and  the  pos- 
session of  a  deed  by  tbe  grantee  is  prima  facie 
evidence  of  delivery,  where  there  is  noihing  to 
impeach  the  bona  fides  of  bis  possession.  The 
other 'circumstances  proved  on  tbe  part  of  the 
defendant  confirm  the  presumption  of  delivery 
arising  from  possessiob  of  tbe  deed.  It  was 
shown  that  it  was  drawn  by  a  scrivener,  pur- 
suant to  the  directions  of  the  grantor.  The 
sister  of  the  defendant  testified  to  declarations 
of  her  mother,  the  grantor,  to  the  effect  that 
she  intended  that  the  son  should  have  tbe  lot  in 
question.  She  also  testified  that  from  tbe  time 
of  the  execution  of  the  deed  until  the  mother's 
death,  several  years  thereafter,  the  deed  was  in 
the  custody  of  the  defendant  and  was  kept  bj 
him  in  a  box  with  his  other  papers. 

Tbe  defendant's  wife  was  permitted,  without 
objection,  to  testify  to  the  same  fact.  The  de- 
fendant rented  the  house,  paid  taxes  and  made 
repairs  on  the  premises,  and  during  his  mother's 
life,  after  the  deed  bad  been  executed,  exercised 
such  control  of  the  property  as  usually  attends 
ownership. 

If  the  evidence  on  the  part  of  the  plaintiff 
can  be  regarded  as  casting  any  doubt  upon  the 
point  whether  there  was  an  absolute  delivery 
of  the  deed,  with  intent  to  pass  the  title  to  the 
property,  we  are  concludea  by  the  finding  in 
iHvor  of  the  defendant.  The  plaintiff  claima 
title  to  an  undivided  part  of  the  premis^^s  iik 
question  under  deeds  from  some  of  the  iK'irsof 
Susannah  Wilder,  who  died  intestate  July  15, 
1868.  executed  after  her  death.  The  deed  from 
Susannah  Wilder  to  the  defendant  was  neither 
acknowledged  by  her  nor  was  its  execution  at- 
tested by  a  subscribing  witness.  The  plaintiff 
insists  that  for  this  reason  the  deed  was  void  a» 
to  the  plaintiff  under  the  Statute  (1  Rev.  Stat. 
738, 1 187),  which  declares  that  an  unacknowl- 
ed^v^  and  unattested  deed  "shall  not  take  ef- 
fect as  against  a  purchaser  or  incumbr.mcer 
until  so  acknowledged." 

The  conclusive  answer  to  this  claim  is  that 
the  plaintiff  is  not  a  purchaser  within  the  mean- 
ing of  the  Statute.  The  word  "purchaser"  ii» 
this  Statute  means  one  who  derives  title  by  pur- 
chase from  the  grantor  in  the  unacknowledged 
and  unattested  deed,  or  from  one  who,  himself, 
is  mediately  or  immediately  a  purchaser  from 
such  grantor.  The  word  "purchase,"  as  desig- 
nating the  origin  and  nature  of  title  to  real 
property,  has  a  technical  but  well  settled  mean- 
ing. It  includes  every  mode  of  acquisition  of 
an  estate  in  land  known  to  the  law,  except  that 
by  which  an  heir  on  the  death  of  bis  ancestor 
becomes  substituted  in  bis  place  as  owiut  by 
operation  of  law.    Burrill,  Diet,  title  Purchase. 

The  heir  wdo  takes  by  descent  is  not  a  pur- 
chaser in  the  eye  of  the  law.  and  does  not  bold 
the  estate  descended  by  purchase.    He  may^ 
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when  he  has  come  into  the  inheritaDce,  origi- 
nate a  title  by  purchase,  upon  his  conveyance 
to  another,  but  his  own  litle  is  DOt  such.  The 
Suitute  uses  the  word  "puichase"  io  its  l^ral 
sense.  It  is  well  settled  that  the  title  under  an 
nnacknowledeed  and  unattested  deed  duly  de- 
livered is  good  as  bvtween  the  paities.  This  is 
so  both  under  the  Statute  and  at  common  law. 
Wood  V.  Chapin.  13  N.  Y.  600;  DoU  v.  T/iurlow, 
12  Met.  157. 

The  grantor  cannot  reclaim  the  estate  con- 
veyed, m  contravention  of  bis  deed,  nor  can 
his  heirs.  Both  are  bound  by  it.  The  Statute 
does  not  aid  the  grantor's  heirs,  for  the  reason 
that  they  are  not  purchasers,  and  as  to  them 
the  Statute  has  no  applicaiion. 

On  the  death  of  Susannah  Wilder  she  was 
neither  seised  nor  had  she  any  title  to  the  laud 
in  question,  and  the  heirs  took  no  other  estate 
by  descent  than  such  as  was  vested  in  her  at 
her  death.  Their  conveyance  to  the  plaintitt 
conveyed  nothing,  because  they  bad  no  interest 
to  convey.  The  defendant's  deed,  which  was 
^ood  as  against  Susannah  Wilder,  was  good 
also  against  her  heirs  or  those  claiming  title 
from  them. 

This  disposes  of  the  case.  We  think  it  un- 
necessary to  consider  whether  the  exception 
taken  to  the  question  put  to  the  defendant,  as 
to  the  time  during  which  he  had  possession  of 
the  deed,  was  well  taken.  It  would  be  diflicult 
to  sustain  the  ruling  under  our  recent  decision 
in  aift  V.  Moses,  112  N.  Y.  426. 

Excluding,  however,  the  defendant's  evi- 
dence on  this  point,  there  is  left  the  uncontra- 
dicted evidence  of  two  un impeached  witnca<ies 
to  the  fact  that  the  deed  was  in  bis  possession 
after  its  execution,  during  his  mother's  life. 

We  And  no  error  in  the  record  prejudicial  to 
the  plaintiff,  and  t/ts  judgmeni  slioiUd  U  af- 
firmed. 

All  concur. 


YATES  COUNTY  NATIONAL  BANK, 

Bespt.^ 

Zeno  T.  CARPENTER,  Impleaded,  etc, 

AppL 

( N.  Y..— ) 

1.  Where  the  receipts  from  »  penston 
ean  be  directly  traced  to  the  purchase  of 
property  necessary  or  convenient  for  the  support 
and  maintenance  of  the  pensioner  and  his  family, 
such  proi)erty  is  exempt  from  execution  under 
Code  Civ.  Proc,  •  1303,  which  exempts  a  pension. 

£•  Where  the  proceeds  of  »  pension 
have  been  embarked  in  trade*  com- 
meroe  or  speculation,  and  become  mingled  with 
other  fundsao  aa  to  be  incapable  uf  identiflcatlon 
or  separation,  the  pensioner  loses  the  benetitof 
the  statutory  exemption. 

(March  18, 1800.) 

APPEAL  by  defendant,  Zeno  T.  Carpentet , 
from  an  ord»  r  of  the  General  Term  of  the 
Supreme  Court,  Fifth  Depaitment,  reversing 

NoTB.— Exemption  from  execution  of  property 
purchased  with  pension  money.  See  Holmes  v.  Tal- 
lada«  3  L.  R.  A.  210,  and  noU^  125  Pa.  138. 
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an  order  of  the  Tates  County  Court  setting 
aside  an  execution  levy  upon  certain  property 
allesred  to  be  ezenipt  because  purchased  with 
pension  money.    Aetened, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  James  C.  Smith  and  Arthur  O* 
Smith  for  appellant 

Mr,  William  T.  Morris*  for  respondent: 

The  exemption  of  pensions  from  levy  under 
an  execution  does  not  apply  or  extend  to  prop- 
erty not  exempt  from  levy  and  sale,  purchased 
with  pension  money. 

Wyqant  y.  Smith,  2  Lans.  185;  Toumans  y. 
Boomhowr,  8  Thomp.  &  G.  24. 

Roger,  Oh.  J,^  delivered  theopinionof  the 
court: 

In  March,  1882.  the  Tates  County  National 
Bank  recovered  a  judgment  in  jusi  ice's  court 
against  Zeno  T.  Carpenter  and  others,  for  about 
fill,  and  caused  a  iranscript  thereof  to  be  filed 
in  the  county  clerk's  office,  July  17,  1884.  In 
June  1884,  the  United  States  government  issued 
and  delivered  an  invalid  pension  certiticHte  to 
Zeno  T.  Carpenter,  as  a  soldier  in  the  United 
States  armv,  which  was  deposited  by  him  in 
the  First  Isational  Bank  of  Yates  County,  for 
collection,  in  July,  1884.  In  October,  1884, 
Carpenter  purchased  and  took  a  conveyance  of 
a  dwelline-houseand  lot  in  the  Village  of  Peon 
Yan,  his  place  of  residence,  from  one  Hurford, 
for  f  1,800,  paying  the  sum  of  $700,  cash,  upon 
the  purchase  price  and  securing  the  balance  by 
a  mortgage  to  the  grantor  upon  said  lot.  The 
cash  payment  was  made  from  moneys  received 
by  him  from  the  First  National  Bank,  as  part 
or  the  collection  of  his  pension  certificate.  Car- 
penter was  a  married  man,  haviug  a  wife  and 
five  infant  children,  and  the  house  and  lot  were 
purchased  for  the  purpose  of  securing  a  homo 
for  himself  and  family.  He  had  no  other 
means,  or  property,  liable  for  the  payment  of 
debts.  In  February,  1885,  the  Yates  County 
National  Bank  caused  an  execution  upon  such 
judgment  to  be  issued  and*  levied  upon  said 
house  and  lot,  and  advertised  the  interest  of 
said  Carpenter  therein  for  sale  at  public  auction 
to  (^tisfy  said  execution. 

Upon  proof  of  ibese  facts  Carpenter  moved 
the  county  court  for  an  order  setting  aside  the 
said  levy  and  enjoining  the  plaintiff  from  tak« 
ing  any  proceedings  to  enforce  said  execution 
by  the  s»ile  of  said  real  estate,  upon  the  ground 
that  such  property  was  exempt  from  levy  and 
sale  upon  execution.  That  court  granted  the 
order  asked  for;  but,  upon  appeal  to  the  general 
term  this  order  was  reversed  and  such  moiion 
was  denied.  The  defendant.  Carpenter,  ap- 
peals to  this  court  from  the  order  of  reversal. 

At  the  time  of  the  levy,  the  only  interest  Cai^ 
penier  had  in  such  real  estate  was  an  equity  of 
redemption,  which  we  must  assume,  on  the 
facts  in  this  case,  did  not  exceed  in  value  the 
sum  paid  for  it,  and  it  therefore  represents,  to 
the  extent  of  his  interest,  the  proceeds  of  his 
pension.  Was  this  interest  liable  to  levy  and 
sale  on  execution?  The  plaintiff  insists  that  it 
is,  and  such  is  the  judgment  of  the  court 
below.  The  question  presented  involves  the 
construction  of  §  1893  of  the  Code  of  Civil 
Procedure,  which,  so  far  as  the  matter  here  con- 
cerned is  affected,  reads  as  follows:  "A  pen- 
sion heretofore,  or  hereafter,  granted  by  the 
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United  States  .  .  •  f or  military  .  .  .  serviees 

.  .  is  also  exempt  from  levy  and  sale  by  vir- 
tiie  of  an  execution,  and  from  seizure  for  non- 
payment of  taxes,  or  in  any  other  le^^al  pro- 
oeedinff."  That  statutes  of  this  character  are 
to  be  lil)erally  construed,  m  itb  the  view  of 
promoting  the  objects  of  tbe  legislation,  is  es- 
tablisbed  Ity  a  uniform  course  of  authority; 
and  that  tbeir  force  and  effect  are  not  to  be 
confined  to  tbe  literal  terms  of  the  Act  has  also 
been  held  in  numerous  cases. 

In  IIud9on  v.  Pleta,  11  Paige,  180,  it  was  held 
that  a  creditor's  bill  would  not  reach  tbe  right 
of  action  of  a  Judgment  debtor  for  the  conver- 
sion of  exempt  property. 

In  AndreiDS  v.  Rowan,  28  How.  Pr.  126,  it 
was  held  that  a  receiver  of  tbe  property  of  a 
debtor,  appointed  in  supplementary  proceed- 
ings, did  not  take  a  claim  or  a  judgment  there- 
on for  damages  accruing  to  such  debtor  from 
one  who  had  wrongfully  taken  and  sold  his  ex- 
empt property  on  execution  for  debt 

Justice  Grover,  writing  tbe  opinion  of  the 
supreme  court  in  that  case,  says:  "If  the  Judg- 
ment rendered  for  tbe  injury  may  be  acquired 
by  a  Judgment  creditor,  by  proceeding  supple- 
mental to  execution,  there  would  be  nothing  to 
prevent  seizing  exempt  property,  selling  it 
upon  execution,  and.  when  the  debtor  bad  sued 
and  recovered  a  Judgment  therefor,  compelling 
the  application  of  such  judgment  to  the  pay- 
ment of  the  debt  for  which  the  property  was 
seized,  thus  entirely  depriving  tbe  debtor  of 
the  exemption,  p.nd  enabling  the  creditor  in  this 
way  to  collect  bis  debt  from  property  that  tbe 
law  has  declared  not  liable  for  its  payment." 

The  only  case  in  this  court  bearing  upon  the 
subject  is  that  of  Tillotwn  v.  WolcoU,  48  N. 
Y.  188,  where  it  was  held  that  the  exemption 
of  a  team,  provided  for  a  householder,  should 
also  apply  to  a  judgment  recovered  by  such 
householder  against  one  who  had  tortiously 
taken  and  converted  it  to  his  own  use.  It  was 
said  by  the  court  that  "the  judgment  when  re- 
covenxi  by  the  debtor  for  the  wrongful  inva- 
sion of  his  privilege  of  the  exemption  of  his 
property  from  levy  and  sale,  represents  the 
property  for  tbe  value  of  which  it  was  recov- 
ered." While  the  language  of  the  Statute  did 
not,  in  terms,  cover  a  judgment,  it  was  held 
that  it  came  within  its  spirit  and  cuiild  not  be 
taken  by  creditors.  The  opinion  of  Justice 
Grover  in  Andrews^,  Roiran,  28  How.  Pr.  126, 
is  referred  to  and  approved  In  the  opinion  of 
Judge  Leonard. 

The  General  Exemption  Laws  of  tbe  State 
provide  for  the  protection  of  specific  articles  or 
classes  of  property  with  a  view  of  alleviating 
the  condition  of  the  poor  by  securing  to  them 
the  use  or  consumption  of  the  property  exempt- 
ed; but  the  present  law  has  deparied  from  the 
ordinary  form  of  exemption  and,  whileseeking 
to  accomplish  the  same  object,  provides,  in 
terms,  for  the  exemption  of  money  or  its  equiv- 
alent. It  is  quite  obvious  that  Auch  an  exemp- 
tion can  produce  no  beneficial  effect,  unless  it  is 
extended  beyond  tbe  letter  of  the  Act,  and 
given  life  and  force  according  to  its  evident 
spirit  and  meaning.  Like  other  statutes,  the 
section  in  question  must  be  construed  accorJ- 
ing  to  tbe  meaning  and  intent  of  the  law-mak- 
ers and  so  as  to  elfectuate  their  intenti  )n,  so  far 
as  the  language  of  the  Act  will  permit  it  to  be 
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done.  Did  the  Legislature  intend  to  limit  the- 
force  of  their  exemption  to  a  pension  so  long^ 
only  as  it  remained  an  obligation  of  the  govern- 
ment,or  consisted  of  cash  in  the  hands  of  the  pen- 
sioner; or  did  they  also  intend  to  protect  it  after 
it  had  been  expended  in  the  purchase  of  article* 
of  property  designed  to  administer  to  the  coo^ 
fort  and  support  of  such  pensioner  and  Lis  fank- 
ily. 

If  the  latter  was  not  intended,  we  must  as- 
cribe to  the  law-makers  the  absurd  intention  or 
granting  pensions  for  the  purpose  of  saUsfying^ 
claims  against  pensioners,  and  not  to  prdvide- 
for  the  care  and  comfort  of  invalid  or  aged 
soldiers.    If  tbe  soldier  is  not  protected  in  the- 
act  of  exchanging  his  pension  ror  the  necessa- 
ries of  life,  its  only  effect  would  be  to  enable- 
his  creditors  to  take  it  in  satisfaction   of  their 
claims,    ^o  benefit  is  conferred  if  the  protec- 
tion is  not  extended  beyond  the  possession  of 
the  money  itself,  for  its  only  value  consista- 
in  its  purchasing  power,  and  if  the  soldier  is- 
deprived  of  that,  tbe  pension  might  as  well,  so- 
far  as  he  is  concerned,  have  remained  ungrant- 
ed.    The  plain  purpose  of  the  Act  was  to  pro- 
mote the  comfort  of  tbe  soldier;  to  Fecure  to- 
him  tbe  bounty  of  the  government  free  from 
tbe  claims  of  creditors,  and  to  insure  him  and 
his  family  a  safe,  although  modest,  mainte- 
nance so  long  as  their  needs  required  it.    In  the- 
case  of  an  exemption  of  specific  articles  from 
levv  and  sale  upon  execution,  it  seems  to  h^ 
well  settled  that  it  extends  not  only  to  the  pro- 
tection of  such  aiticles  while  in  use  or  posses- 
sion, but  also  to  any  claim  arising  out  of  their 
conversion  by  a  wronic-doer,  or  their  destruc- 
tion by  fire  or  otherwise,  when  Insured.  Free^ 
man.  Executions,  §  285. 

The  rule  seems  to  be  just  and  reasonable  and 
within  the  spirit  of  the  exemption     In  the  casa- 
of  the  exemption  of  money,  or  its  equivalent, 
there  has  been  some  controversy  in  the  court» 
with  reference  to  the  extent  to"  which  the  ex- 
emption shall  be  carried     In  such  case  it  i» 
somewhat  difficult  to  lay  down  a  rule  in  precise 
terms  bv  which  it  may  l>e  determined  in  all 
cases  what  property  is  liable  and  what  exempt 
from  levy  and  seizure  upon  legtd  process  for 
the  payment  of  debts,   but  we  entertain   no- 
doubt  that  where  the  receipts  from  a  pensioD 
can  be  directly  traced  to  the  purchase  of  prop* 
erty,  necessary  or  convenient  for  the  support* 
and  maintenance  of  the  pensioner  and  his  fam- 
ilv,  such  property  is  exempt  under  the  provis- 
ions of  this  Statute. 

Where  such  moneys  can  be  clearly  identified 
and  are  u»ed  in  tbe  purchfise  of  necessary  arti- 
cles, or  are  loaned  or  invested  for  purposes  or 
increase  or  safety,  in  such  form  as  to  secure 
their  available  use  for  the  benefit  of  the  pen- 
sioner in  time  of  need,  we  do  not  doubt  but* 
that  they  come  within  the  meaning  of  the  Stat- 
ute; but  where  they  have  been  embarked  in 
trade,  commerce  or  speculation,  and  become- 
mingled  with  other  funds  so  as  to  be  incapable- 
of  identification  or  separation,  we  do  not  doubt 
but  that  the  pensioner  loses  the  benefit  of  the- 
statutory  exemption.     These  propositions,  we 
think,  are  fully  supported  by  the  cases  in  this, 
and  other  States.    See  Freeman,  Executions, 
§  235,  title  Proceeds  of  Exempt  Property. 

In   Bvrgett  v.  Fancker,  35   Ilun,   W7,  and 
StoektoeU  y.  Malone  Bank,  86  Hun,  583,  it  was- 
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lield  that  moneys  received  from  a  pension  and 
deposited  in  a  bunk  in  the  name  of  the  pen- 
sioner were  not  subject  to  proceedings  on  the 
part  of  crediiors  to  have  them  applied  in  pay- 
ment of  debts,  although  the  relations  between 
the  depositor  and  the  bank  were  those  uf  cred- 
itor and  debtor.  The  debt  represented  the  pen- 
don  and  that  was  exempted  l>y  the  Statute. 

The  case  of  Wygant  v.  Smith,  2  Lnns.  185, 
when  liinited,  as  it  muM  be,  to  the  facts  ap- 
pearint^io  the  ca^e,  is  not  an  authority  for  the 
plaintiff  here.    In  that  case  the  pensioner  had 


embarked  his  pension  in  business  or  trade,  and 
in  some  transactions  had  made  a  pro6t.  It 
was  impossible  to  identify  the  funi  in  the  vari- 
ous articles  of  property  in  which,  through  nu- 
merous and  succfssive  changes,  it  had  Income 
invested,  an^  it  was  held  that  the  pensioner  had 
lost  his  right  of  ezempiion. 

Tfte  crder  cf  the  Oensral  Term  ihauld  be  fv- 
vereedftnd  tnat  of  the  County  Court  qfflnMd^ 
toith  eoits  to  d^endanl  in  all  courts. 

All  concur. 


HEW  YORK  COURT  OF  APPEALS  (2d  Dir.X 


CORN  EXCHANGE  BANE,  Appi., 

V, 

FARMERS   NATIONAL   BANE   of   Lan- 
caster, Pennsylvania. 

018  N.  T.  418.1 

1.  ▲  bank  irhich  Ium  chmxged  np  to  the 
drawer,  canceled  and  sent  a  drait  In 
payment  of  a  check  received  throu^rh  the 
agency  of  two  other  banks,  which  had  sucoofieiv^ 
ly  received  it  for  collection,  the  lutter  of  which, 
not  knowing  that  the  former  was  not  the  owner 
thereof  (the  payee^s  Indorsement  belnff  in  blank), 
ha vioflr  Riven  credit  therefor,  reserving  the  right 
to  cbanre  It  back  if  dishonored,  and  sent  it  on  for 
ooliectfon  and  remittance,  cannot,  at  the  request 
of  the  drawer  and  payee  of  the  check,  stop  pay- 
ment of  the  draft  to  the  correspondent  bank,  be- 
cause the  bank  first  receiving  the  check  for  col- 
lection bad  become  insolvent.  The  insolvent 
bank  only  is  the  airent  of  the  payee  of  the  check, 
and  the  drawee,  after  signing  the  draft,  is  not 
justlfind  in  resisting  payment  for  the  benefit  of 
such  payee,  even  assuming  that  he  is  entitled  to 
the  proceeds  thereof. 

8.   Only  the  first  of  ee^eral  banks  sncoes- 

sively  rer'Oi  ving  a  check  for  ooUeotion  Is  the  agent 
of  the  payee. 

{BtadUy  and  Broum,  JJ.,  dissent.) 

(February  Sft,  1860.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Genernl  Term  of  the  Supreme  Court,  First 
Deportment,  atflruiing  a  Judgment  of  the  New 
York  (Circuit  dismissing  the  complaint  in  an 
action  to  recover  from  the  drawer  the  amount 
a11(>j:ed  to  be  due  upon  a  dishonored  draft  Be- 
vereed. 

The  foots  sufficiently  appear  in  the  opinions. 

Messrs,  Piatt  St  Bowers,  for  appellant: 

The  defendant  cannot  set  up  a  claim  of  a 
third  party,  where  it  is  not  auected  by  such 
claim. 

dtp  Bank  of  New  Eaten  v.  Perkins,  29  N. 
T.  654;  McKay  v.  Draper,  27  N.  Y.  256;  Au- 
berp  V.  F\ske,  86  N.  Y.  47;  Hays  v.  Sovthgate, 
10  Hun,  511;  I/ays  v.  Eathorn,  74  N.  Y.  486; 
McOnffln  v.  BairJ,  62  N.  Y.  829;  O'Bnen  v. 
Jones,  91  N.  Y.  193;  Gray  v.  Johnston,  L.  R.  8 
£L  L.  1;  lirmon  v.  Thayrr,  12  Gray,  1. 

In  the  absence  of  mala  fides  in  a  plaintiff's 
possesMJon  of  promissory   notes  indorsed    in 

Nora.— Ilnnklng;  receivlnjf  paper  for  collection. 
See  notes  to  Freeman  v.  Citizens  Nat.  Bank  (Iowa'>  4 
Lb  R.  A  4iS;  PlttsburKh  Fifth  Nat.  Bank  v.  Asb- 
worth  (Pa.)  2  L.  R.  A.  401;  Manufacturers  Nat. 
Bank  v.  Continental  Bank  (Mass.)  2  L.  B.  A.  600. 
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blank  or  specially  to  himself  or  his  own  ofder, 
the  le^l  title  is  in  him  and  he  is  really  the 
paity  ID  interest  and  can  maintain  an  action  on 
the  same  even  though  it  appears  that  the  trans- 
fer is  merely  colorable  between  the  parties. 

Freeman  v.  Falconer,  12  Jonea  &  S.  182;  Ca9$ 
V.  Hall,  24  Wend.  102;  Kino  v.  Orser,  4  Duer, 
481;  Bogers  v.  CrandaU,  26  Ilun,  888. 

Id  remitting  the  draft  defendant  paid  ths 
check  and  thereby  dischargred  all  the  Indorsera. 
This  payment  could  not  be  retracted. 

Whiting  v.  Bocluster  City  Bank,  77  N.  Y. 
868. 

Mitssrs,  Clark  Ik  Sanborn,  for  respondent: 

Cameron  delivered  the  check  to  the  Harri- 
sons only  for  collection.  The  Hatrisons  having 
indorsee!  it  to  plaintiff  expressly  for  collection, 
plaiDtiff  held  it  only  as  a^ent  for  that  purpose, 
and  had  do  other  interest  m  it.  While  the  check 
was  in  plainiiil's  possession,  Cameron  could 
have  demanded  and  recovered  it,  or  its  value, 
from  plaintiff. 

Potter  V.  AferchanU  Bank,  28  N.  Y.  641;  Van 
Amee  v.  Troy  Bank,  8  Barb.  812. 

If  the  money  had  been  collected  by  plaintiff 
on  the  check,  Cameron  could  have  claimed  and 
rrrovered  the  money  immediately  from  plain- 
tiff. 

JHekerson  t.  Wason,  47  N.  Y.  489. 

The  fact  that  the  procee<ls  of  the  check,  in- 
stead of  having  beeo  paid  to  plaintiff  in  current 
mone^,  took  the  form  of  the  draft  payable  to 
plaintiff's  order,  cannot  make  any  difference  as 
to  the  right  to  those  proceeds.  The  agency  of 
plaintiff  constituted  the  only  consideration  for 
the  draft,  and  the  only  right  of  plaintiff  tp 
receive  payment  of  the  oebt  represented  by  the 
draft;  and  it  matters  not  whether  phiintiii  be 
considered  the  direct  agent  of  Cameroo,  or  a 
sub-agent,  for  in  either  case  Cameron,  the  prin- 
cipal, had  the  power  to  revoke  the  agency,  and 
when  that  power  was  exercised,  thai  considera- 
tion at  once  failed,  and  that  right  terminated, 
and  the  draft  was  thereafter  of  no  effect  ia 
plaintiff's  hands. 

Comstoek  v.  Eoag^  Wend.  600;  Atkinson  t. 
Stafford,  20  N.  Y.  Week.  D?g.  49;  Sickfes  v. 
Oillies,  8  Jones  &  S.  14;  Barker  v.  Prentiss,  9 
Mass.  480. 

Defendant,  by  receiving  and  retaining  the 
check  and  returning  it  to  the  drawer,  b^me 
indebted  to  the  owner  of  the  check  in  the 
amount  named  in  it 

PeopU  V.  Merchants  ^  M.  Bank,  78  K.  Y» 
272. 


See  also  7  L.  R.  A.  845. 
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Follett*  CK  t/l,  delivered  the  opinion  of  the 
court: 

In  July,  1884,  Mary  C.  Melson  resided  at 
Lftocaster,  Pa.,  where  the  Farmers  National 
Bank  of  Lancaster  was  lo(  ated,  with  which  she 
kept  an  account.  July  9,  1884,  she  drew  a 
»  check  on  this  Bank  for  $1,871.84,  payable  to 
John  J.  Cameron  or  order,  and  mailed  it  to  him 
at  Indianapolis,  Ind..  who,  July  15,  1884,  in- 
dorsed it  in  blank  and  delivered  it  to  a  firm  of 
private  bankers  doing  business  at  Indianapolis 
under  the  name  of  "Harrisons'  Bank."  The 
check,  though  indorsed  in  blank,  was  in  fact 
delivered  and  received  for  the  purpose  of  col- 
lection only.  Tbe  Corn  Exchange  Bank  was 
the  New  York  City  correspondent  of  Harrisons' 
Bank,  and  they  ezchan^d  collections  and  kept 
mutual  accounts,  Harrisons' Bank  being  accus- 
tomed to  draw  sight  bills  or  checks  against  its 
balance  with  the  Com  Exchange  Bank.  The 
view  we  take  of  this  case  makes  it  unnecessary 
to  further  consider  the  manner  in  which  these 
accounts  had  previously  been  kept. 

July  15,  1884,  Harrisons'  Bank  indorsed  the 
check  to  the  Com  Exchange  Bank  for  collec- 
tion and  credit  and  forwarded  it  by  mail.  It 
was  received  July  17,  and  credited  by  the  Cora 
Exchange  Bank  to  Harrisons'  Bank,  reserving, 
however,  the  ri^bt  to  cbargc  it  to  Harrisons' 
Bank  if  it  should  be  dishonored.  It  was  not 
found  by  tbe  court,  nor  was  it  asserted,  that  the 
Com  Exchange  Bank  knew  or  had  the  sliehtest 
reason  to  suspect  that  Harrisons'  Bank  did  not 
own  the  check  and  was  acting  only  as  a  col- 
lecting agent  for  Cameron  or  some  undisclosed 
owner,  and  so  the  Corn  Exchange  Bank  became 
the  holder  of  the  check  in  good  faith,  and 
could,  had  it  been  dishonored,  have  maintained 
an  action  theieon  for  its  collection.  July  17, 
the  Com  Exchange  Bank  indorsed  tbe  check 
"for  collection  and  remittance"  to  tbe  Farmers' 
National  Bank  of  Lancaster,  the  drawee,  with 
directions  to  remit  by  draft,  payable  in  the  City 
of  New  York.  July  18  the  check  was  received 
by  the  Farmers'  National  Bank  of  Lancaster, 
was  charged  to  the  account  of  the  drawer, 
Mary  C.  Melson.  and  canceled.  For  this  serv- 
ice the  Farmers  National  Bank  of  Lancaster 
charged  the  Corn  Exchange  Bank  f  l.»4,  and 
on  the  same  da.y  drew  its  check,  or  sight  draft, 
payable  to  the  Corn  Exchange  Bank  or  order, 
on  the  First  National  Bank  of  New  Yoi  k  for 
$1,870,  and  mailed  it  to  the  Corn  Exchange 
Bank.  The  check  was  no  longer  a  valid  con- 
tract. The  liabilitv  of  the  drawer  and  indorsers 
thereon  was  ended  and  could  never  be  restored. 
The  Lancaster  Bank  had  legally  and  in  good 
faith  discharged  its  duty  to  the  drawer,  the  in- 
dorsers and  the  holder  of  the  check,  and  the 
Corn  Exchange  Bank  bad  accepted  of  the  draft 
of  the  Lancaster  Bank  in  discharge  of  the  lia- 
bility of  the  drawer  and  indorsers.  The  Lan- 
caster Bank  accepted  of  the  agency  tendered 
by  the  Corn  Exchange  Bank,  performed  the 
services  and  leceived  payment  therefor.  The 
relation  of  principal  and  agent  was  established, 
and  in  discharge  of  its  liability  thus  assumed 
the  Lancaster  Bank  mailed  the  draft.  Julv  17, 
1884,  Harrisons'  Bank  failed,  and  on  the  I8th, 
but  after  the  check  had  been  paid  and  canceled, 
and  the  draft  given  in  payment  mailed,  the 
drawer  of  tbe  check,  Mnry  C.  Melson,  and  the 
payee,  John  J.  Cameron,  requested  the  Lan- 
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caster  Bank  to  stop  payment  of  if  a  draft,  which 
it  did,  and  the  draft  was  dishonored. 

The  Com  Exchange  Bank  brings  this  action 
to  recover  the  amount  of  the  draft,  which  tba 
Lancaster  Bank  defends  on  the  ground  that 
the  plaintiff  did  not  hold  the  check  for  value 
and  is  not  entitled  to  its  proceeds  as  againsi 
John  J.  Cameron,  the  payee.  The  derense  ia 
not  placed  on  the  ground  that  it  is  necesjtary 
to  protect  the  defendant  from  any  present  or 
future  liability,  for  it  ia  conceded  that  it  hat 
exactly  performed  all  of  its  duties  in  respect  to 
the  check.  It  does  not  deny  that  it  became 
the  agent,  for  a  consideration,  of  the  Cora  Ex- 
change Bank,  and  promised  by  its  draft  to  pay 
the  plaintiff  $1,870. 

By  the  law  of  this  State  Harrisons'  Bank 
was  the  agent  for  Cameron,  but  neither  the 
plaintiff  nor  defendant  was  his  agent;  and  had 
either  neglected  to  take  the  necessary  steps  to 
collect  the  check,  to  Cameron's  injury,  he 
would  have  had  no  right  of  action  against 
either,  but  would  have  bad  a  cause  of  actioa 
against  Harrisons'  Bank.  Allen  v.  Merchanta 
Bank,  22  Wend.  215;  Montgtmery  Co,  Bank 
V.  Albany  Oiiy  Bank,  7  N.  Y.  459;  Commerdal 
Bank  of  Pa,  v.  Unim  Bank,  11  N.  Y.  203; 
Ayrauli  v.  Paeifie  Bank,  47  N.  Y.  670;  PiiU- 
burg  Exchange  Nat,  Bank  v.  Tfiird  Nat,  Bank, 
112  U.  S.  276  1 28  L.  ed.  722];  Morse,  Banka 
and  Banking,  8d  ed.  §  272. 

Id  Montgomery  Co.  Bank  y,  Albany  City 
Bank  and  ths  Bank  of  the  >tate  of  Neto  York, 
iupra,  the  plaintiff  indorsed  and  sent  « 
draft  to  the  Albany  City  Bank  for  collection, 
which  in  turn  indorsed  and  sent  it  to  the  Bank 
of  the  State  of  New  York  for  collection,  but 
the  latter  bank  negligently  omitted  to  present 
the  draft  for  payment,  and  the  drawer  and  in* 
dorsers  were  discharged.  The  plaintiff  sued 
both  banks  and  recovered  against  both  at  cir 
cuit,  and  the  judgment  was  afhrmed  by  the 
general  term;  but  it  was  reversed  in  tbe  court 
of  appeals  as  to  the  Bank  of  the  State  of  New 
York,  and  affirmed  as  to  the  Albany  City  Bank. 
It  was  said:  *'The  New  York  St«ite  Bank  was 
the  atrent  directly  guilty  of  tbe  neglect.  That 
bank  was  employed  to  do  the  service  by  the 
plaintiff's  agent,  the  Albany  City  Bnnk,  as  ita 
agent,  to  which  it  was  alone  responsible  for  ita 
acts  and  neglect,  and  for  which  the  laiter,  ac- 
cording to  ^he  settled  rule,  was  alone  respon- 
sible to  the  plaintiff,  there  being  no  agteement 
to  ihe  contrary,  expressed  or  impll»Hi. 

It  is  unnecessary  to  specially  consider  tbe 
cases  which  were  decided  in  this  State  prior  to 
Allen  V.  Merchants  Bank,  tupra,  or  those  of 
States  in  which  it  is  held  that  the  bank  receiving 
payment  of  the  paper  is  the  agent  of  the  owner 
notwithstanding  it  may  have  passed  through 
several  banks  before  reaching  the  bank  muL- 
ing  the  collection. 

The  ^ound  upon  which  the  defendant  seeka 
to  justify  the  refusal  to  perform  its  contract 
with  its  principal  seems  to  be  that  if  the  plain- 
tiff receives  the  money,  it  ought  to  pay  it  to 
John  J.  Cameron,  but  may  not,  and  therefore 
this  defense. 

Assuming,  but  not  deciding,  that  Cameron 
could  maintain  an  action  agtiiust  the  Cora  Ex- 
change Bank  to  recover  the  amount  of  the 
check,  such  fact  would  in  no  wise  support  thia 
defendant's  contention.    No  contract  relation 
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^xi8ts  between  it  and  Cameron,  nor  ia  there 
«Dy  privity  between  tbem. 

WLien  ibe  owner  of  commerciftl  paper  delivers 
it  for  collection  to  bank  A,  which  forwards  it  for 
collection  to  bank  B,  which,  in  turn,  forwards  it 
for  collection  to  bank  C,  to  which  it  is  paid,  it 
has  been  held  that  if  bank  C,  instead  of  paying 
tbe  money  to  bank  B,  retains  and  applies  it  on  a 
•debt  due  from  baok  B,  the  owner  (bank  A  be- 
ing insolvent)  may  recover  of  bank  C;  but  we 
are  unable  to  see  that  these  cases  Justify  this 
defendant  in  resistini;  tbe  payment  of  its  draft, 
to  wbich  it  has  no  defense,  for  tbe  benefit  of  a 
third  person,  who  may  bave  a  right  to  recover 
the  mouey  represented  by  it. 

The  check  wbich  the  defendant  received 
from  the  plaintiff  having  been  paid,  charged 
to  tbe  account  of  tbe  drawer  and  surrendered, 
the  acc^Bt  closed,  and  tbe  draft  therefor  de- 
livered w^  the  Com  Exchange  Bank,  the  de- 
fendant cannot  now  assert  as  against  its  prin- 
cipal the  legal  rights  or  equities  of  a  third 
person.  Id c Kay  v,  Drarper^  27  N.  Y.  256;  Am- 
hery  v.  Fiske,  36  N.  V.  47;  Wharton,  Ag. 
$  242,  and  cases  there  cited. 

TIi4  judgment  s/tou^d  be  reversed,  and  a  new 
4rial  gram  ted,  with  coste  to  abide  the  event, 

Potter»  Vann  and  Parker, «//.,  concur. 

Bradley t  J-*  dissenting: 

I  am  unable  to  concur  with  the  majority  of 
the  court  in  tbe  result  or  reasons  given  for  it 

Tbe  cbeck  drawn  bv  Mrs.  Melsoo  on  the  de- 
fendant was  indorsed  in  blank  by  Cameron, 
tbe  payee,  and  left  with  tbe  Harrisons,  tbe 
Indianapolis  bankers,  for  collection.  They 
indorsed  it  to  tbe  plaintiff's  cashier  for  collec- 
tion, and  sent  the  cbeck  to  tbe  plaintiff,  their 
•correspondeut  in  the  City  of  New  York,  aod 
tbe  latter  in  like  manner  indorsed  it  to  tbe 
casbier  of  tbe  defendant,  and  sent  tbe  cbeck 
to  bim  with  directions  to  remit  to  tbe  plaintiff 
its  proceeds  in  New  York  City  funds.  This 
was  received  by  the  defendant  on  July  18,  and 
on  tbe  same  day  it  drew  its  draft  on  the  First 
National  Bank  of  New  York  for  the  amount 
less  exchange,  and  mailed  it  to  tbe  plaintiff. 
The  Harrisons  failed  and  suspended  payment 
•on  July  17,  and  immediately  after  bearing  of 
«uch  failure  and  on  July  19  Cameron  requested 
the  defendant  not  to  pay  it,  and  afterwards, 
before  tbe  defendant's  draft  was  presented,  re- 
<iue8ted  tbe  defendant  to  stop  its  payment,  and 
hereupon,  on  the  last-named  day,  tbe  defend- 
iint  notified  tbe  bank  on  wbich  its  draft  was 
drawn  not  to  pay  the  draft  and  asked  tbe 
plaintiff  to  hold  it  It  was,  however,  after- 
wards presented  to  tbe  drawee,  and  payment 
being  refused,  tbe  draft  was  protested  for  non- 
payment. This  action  was  brought  on  that 
draft,  and  the  question  is  whether  tbe  facts,  so 
stated,  constitute  a  defense.  They  clearly 
would  not  if  tbe  plaintiff  had  taken  tbe  appar- 
ent and  actual  title  to  tbe  cbeck  and  become  a 
bolder  of  it  in  good  faith  for  value,  because 
the  indorsement  in  blank  by  tbe  payee  appar- 
ently operated  as  a  transfer  of  the  check  to  tbe 
Harrisons.  But  the  plaintiff  parted  with  noth- 
ing on  the  faith  of  the  check.  While  the  letter 
in  which  it  was  received  by  the  plaintiff  stated 
that  it  was  inclosed  for  credit,  the  indorsement 
4nade  upon  the  check  by  tbe  Hairisons  was  re- 
atrictive  and  purported  that  it  was  sent  to  the 
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plaintiff  for  collection.  And  it  appenrs  that 
this  portion  of  the  letter  prccp<led  tbe  statement 
of  the  remittance  and  was  printed  and  was  the 
ordinary  form  of  the  letters  of  tbe  llnrrisonR  in 
wbich  all  their  transmissions  of  pupor  to  the 
plaintiff  were  made. 

That  fact  may,  in  view  of  the  manner  that 
tbe  indorsement  was  made,  den^  to  that  tor- 
mal  portion  of  the  letter  tbe  significance  wbich 
it  might  otherwise  have  bad.  But  it  bns  no 
essential  importance  upon  tbe  question  here, 
inasmuch  as  the  plaintiff  advanced  nothing 
upon  tbe  check.  The  plaintiff  bad  for  many 
years  had  an  account  current  with  tbe  Harri- 
sons arising  from  remittances  of  paper  from 
each  to  tbe  other  for  collection  and  credit  of 
the  proceeds,  and  the  latter  from  time  to  time 
drew  drafts  upon  the  former.  When  tbo 
cbeck  was  received  by  the  plaintiff,  tbe  amount 
of  it  was  credited  to  the  llarriAons  in  such  ac- 
count, and,  after  the  protest  of  the  draft,  was 
charged  back  to  tbem  in  accordance  with  tho 
course  of  dealing,  as  understood  between  those 
parties,  that  if  paper  received  and  credited  was 
not  paid  it  should  be  placed  to  tbe  debit  of  the 
party  sending  it 

The  cbeck  having  been  placed  in  Harrisons' 
hands  for  collection,  tbe  plaintiff  by  crediting 
tbem  with  it  in  general  account  acquired  no 
title  to  it  as  against  Cameron,  tbe  payee.  His 
was  tbe  right  to  reclaim  the  cbeck  or  to  obtain 
its  proccecfs,  if  paid,  or  to  stop  its  payment  by 
the  defendant  to  any  party  other  than  a  bolder 
in  good  faith  for  value,  wbich  position  the 
plaintiff  did  not  have.  Didcereon  v.  Waeon,  47 
N.  Y.  439;  Warner  v.  Lee,  6  N.  Y.  144;  Com^ 
mereial  Bank  v.  Marine  Bank,  1  Abb.  A  pp. 
Dec.  405;  Farmers  db  M.  Nat.  Bank  v.  King^ 
57  Pa.  203. 

Tbe  question  now  arises  whether  the  situa- 
tion in  which  tbe  defendant  was  placed,  or  its 
relation  assumed  to  tbe  plaintiff,  was  such  as 
to  deny  to  it  tbe  right  to  make  the  defense 
which  it  sought  to  make  in  this  action.  Treat- 
ing tbe  defendant  as  a  mere  volunteer  in  tho 
denial  of  its  liability  upon  the  draft,  it  clearly 
could  not  defeat  a  recovery.  It  could  not  in 
such  case  question  the  title  of  tbe  plaintiff. 
That  was  tbe  principle  of  tbe  cases  of  tbe  Citv 
Bank  of  Aew  JIaven  v.  Perkins,  29  N.  Y.  554; 
McKay  v.  Draper,  27  N.  Y.  256;  Avbery  v. 
Fiske,  86  N.  Y.  47,  and  Hayes  v.  Ilathom,  74 
N.  Y.  486,  cited  by  the  defendant's  counsel; 
and  the  same  may  be  said  of  tbe  other  cases 
cited  by  him  on  the  question  of  tlie  right  of 
tbe  defendant  to  defend  the  action.  Tbe  dis- 
ability may  arise  out  of  the  relation  wbich  one 
party  assumes  to  another,  whom  be  represents, 
and  between  whom,  in  some  sense,  that  of  prin- 
cipal and  airent  exists,  and  tbe  latter  may  not 
be  liable  to  third  persons,  but  to  his  principal 
only  while  the  relation  exists;  nor  can  tho 
party  who  undertakes  to  perform  a  duty  a^ 
sumed  to  another,  when  called  upon  for  per- 
formance, set  up  by  wa^  of  relief  from  liabiliiy 
to  do  so  the  right  in  a  third  party  with  whom  be 
is  not  connected  and  with  whom  he  has  person- 
ally no  concern  upon  tbe  subject  Montyomery 
Co,  Bank  v.  Albany  City  Bank,  7  N.  Y.  459. 

But  that  is  not  this  case.  Tbe  payee  of  tbo 
cbeck  never  parted  with  the  title  to  it  Tho 
Harrisons  were  employed  by  bim  to  collect  it, 
and  the  plaintiff  was  employed  by  tbem  to  aid 
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in  tbe  accomplisbment  of   the   purpose  for 
wbicb  it  was  left  witb  tbcm  by  the  payee.    Tbe 
latter  bad  the  rigbt  to  step  in  and  intercept  tbe 
cbeck  in  the  bands  of  anv  party  other  than  a 
holder  in  good  faith  for  value,  and  reclaim  it  as 
his  property,  and  in  like  manner  to  interrupt 
the  transmissioD  of  the  proceeds  of  it  to  the 
Harrisons  and  recover  them.    This  right  of 
the  owner  is  within  tbe  doctrine  of  the  Comr 
mercinl  Bank  and  IHckenon  Oases  before  cited. 
And  tbe  cause  for  its  attempted  exercise  was 
the  insolvency  of  tbe  Harrisons.    Tbe  check 
bad  then  been  churged  by  the  defendant  to  tbe 
drawer,  and  tbe  draft,  as  directed  by  tbe  plain- 
tiff, bad  been  mailed  to  it  by  the  defendant. 
The  latter  had  discharged  its  duty  to  both  the 
drawer  and  the  plaintiff,  and  nothing  remained 
for  it  to  do  towards  tbe  acoompliphment  of  the 
purpose  for  which  tbe  check  was  drawn  and 
transmftieil  through  the  plaintiff  to  tbe  defend- 
ant.   Tbe  fund  was  represented  by  llie  draft, 
which  tbe  defendant  bad  mailed  to  tbe  plain- 
tiff.   Tbe  draft  was  the  means  by  which  the 
proceeds  of  tbe  cbeck  were  sent  on  their  wav 
to  tbe  destination  contemplated  when  tbe  cbeck 
was  left  wiih  tbe  Indianapolis  bankers,  and 
they  belonged  to  Cameron,  its  payee.    He,  as 
such  owner,  having  tbe  ri^bt  to  step  in  and 
control  tboir  destination,  and  thus  countermand 
the  authority  wbicb  he  had  mven  to  tbe  Har- 
risons to  receive  tbe  proceeos  of  tbe  cbeck, 
witb  that  view  requested  tbe  defendant  to  act 
for  him  and  stay  tbe  fund  from  the  bands  of 
the  plaintiff  by  stopping  the  payment  of  tbe 
draft  so  forwarded  to  it.    This  was  done,  and 
in  doin^   so  tbe  defendant  ^'presented  him. 
Tbe  facts  justifying  bis  right  to  do  so  sup- 
I>orted  the  action  of  tbe  defendant  and  afforded 
to  it  a  defense  in  the  plaintiff's  action  upon  tbe 
draft,  unle5is  the  defendant  by  ita  relation  to 
tbe  plaintiff  was  di^^abled  from  acting  upon  tbe 
request  and  direction  of  tbe  owderoftbe  fund. 
The  situation   presented  by  tbe  facts  was 
that  tbe  Harrisons  were  the  apfents  of  tbe  payee 
of  tbe  cbeck  and  tbe  plaintiff  was  tbeir  agent 
to  aid  in  its  collection,  and  by  the  latter  the 
defendant  was  called  upon  for  ita  payment. 
Tbe  direction  of  Cameron  to  stop  the  payment 
to  the  plaintiff  operated  as  a  revocation  of  the 
agency  be  had  set  in  motion,  and  to  stay,  at  the 
then  stage  of  tbeir  progress,the  means  which  had 
been  adopted  for  its  execution.    It  was  unim- 
portant for  that  purpose  and  such  effect  that 
the  defendant  bad  issued  and  forwarded  its 
draft.    Tbe  direction  which  be  had  a  right  to 
give,  and  the  defendant,  in  view  of  tbe  facts, 
had  tbe  rigbt  to  observe,  was  that  the  latter 
should  not  pay  his  money  to  tbe  plnintiff,  who 
as  against  Cameron  and  bis  direction  bad  no 
rigbt  to  it.    And  thus  was  afforded  to  the  de- 
fendant a  defense  founded  upon  tbe  rigbt  of 
Cameron  and   his  authority  or  requirement. 
The  question  would  have  been  do  different  if 
the  defendant's  messenger  bad  been  on  bis  way 
with  tbe  funds  to  tbe  pkintiff,  and  his  mission 
had  been  counteiinanaed  before  handing  over 
tbe  money  to  the  latter.    Tbe  draft  sent  was  a 
mere  tracsmission  in  that  form  of  the  appal^ 
ent  liability  of  the  defendant  to   pay,  \ipon 
which  the  plaintiff  probably  may  have  realized 
but  for  tbe  interruption  caused  by  the  direc- 
tion frivcn  to  the  drawee  of  the  draft  not  to 
pay  it    It  follows  that  the  defendant  was  Jua- 
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tifled  in  asserting  that  the  plaintiff  had  im^ 
riffht  to  the  fund  represented  by  the  draft,  a» 
effectually  as  Cameron  could  have  done  if  he 
had  been  interpleaded  as  a  party  defendanW 
CamMtoek  v.  Hoag,  5  Wend.  euO;  Berrick  v. 
Carman,  10  Johns.  224;  Barker  t.  Prtntim,  ^ 
Masa.  480. 

And  in  view  of  the  facta  found  by  the  trial 
court,  and  as  before  stated,  it  ia  unnecessary  to 
further  consider  tbe  atate  of  account  between^ 
the  plaintiff  and  the  Harrisons,  aa  it  is  quite 
unimportant  on  which  side  of  it  the  balance- 
was,  since  tbe  credit  ol  the  check  to  the  latter 
was  on  general  account,  and  no  advance  waa- 
made  to  them  on  account  of  tbe  check.  Afo- 
BridM  v.  Fartrun  Bank,  26  N.  Y.  450;  Lin. 
datier  v.  Fourth  Nat  Bank,  55  Barb.  75;  Do^ 
V.  Fourth  NoU  Bank,  59  Barb.  265. 

In  Montgomery  Co,  Bank  v.  Al^y  City' 
Bank  the  question  was  as  to  whom  tbe  corre- 
spondent of  another,  who  had  received  com- 
mercisl  paper  for  collection,  and  sent  it  to  him^ 
for  a  like  purpose,  was  liable  for  failure  or 
neglect  to  perform  tbe  duty  assumed  to  charge 
the  indorsers.    It  involved  no  consideration 
having  relation  to  the  fund  when  collected, 
and  is  not  in  conflict  witb  the  later  casts,  to  the- 
effect  that  the  beneficial  owner  of  the  procecda 
of  tbe  paper  when  collected  may  effectually 
apsert  bis  right  to  the  fund  as  against  any  partr 
receiving  it  iu  tbe  execution  of  tbe  agency.    It 
is  said  in  tbe  prevailing  opinion  in  tbe  preaent 
case  that  if  the  check  bad  been  disbouored, 
tbe  Com  Exchange  Bank  could  have  main- 
tained an  action  upon  it.    Assuming  that,  if 
not  interrupted  by  tbe  payee,  it  might  have- 
been  so,  it  is  wholly  without  importance  upon 
any  Question  in  this  case.    But  against  whon^ 
coula  such  action  be  supported?   Certainly  not 
against  the  defendant  without  its  accepiaoce 
of    the  check  {Atty-Oen,  v.  Continental  L(f& 
Ins.  Co.  71  N.  Y.  325);  or  against  Cameron, 
tbe  payee  and  indorser,  because  he  was  th» 
beneficial  owner  of  it;  nor  against  Harriaona^ 
the  plaintiff's  principal    And  a  further  rea- 
son why  plaintiff  could  have  maintained  no 
action  in  ita  own  name  upon  tbe  check  ia  that 
it  took  no  apparent  title.    The  purpose  of  the- 
iodorsemcnt  by  tbe  Harrisons,  as  expressed  ii^ 
it,  was  that  it  was  made  to  tbe  plaintiff  for  col- 
lection of  tbe  check.    This  restriction  denied 
to  the  plaintiff  the  apparent  title,  and  it  had 
none  in  fact  to  support  any  action  in  ita  name^ 
upon  the  check.    Daniel,  l^*tg,  Inst.  iS$  698^ 
699;  WhiU  y.  Miners  ^at  hank,  102  U.  S. 
658  [26  L.  ed.  2501;  Stsourmy  v.  Uoyd,  S 
Bam.  &  C.  622:  Hook  v.  Pratt,  78  K.  Y.  871. 

Tbe  purpose  of  the  suggestion  that  the  de> 
fendant  charged  tbe  plaintiff  $1.64  for  the 
draft  ia  not  apparent.  If,  however,  it  waa 
made  to  show  a  consideration  between  the  par> 
ties  for  the  draft  issued  by  tbe  defendant,  it 
may  be  added  that  this  amount  retained  by  the- 
defendant  waa  taken  from  the  proceeds  of  the 
check  for  exchange,  wbicb  was  legitimately 
within  the  expense  of  collection  of  the  check 
in  the  usual  course  for  that  purpose,  and  the* 
amount  of  the  draft  waa  so  much  leaa  than 
that  of  the  check.  It  aeema  to  be  without  aig- 
nificance  for  any  purpose  In  this  action. 

I  think  Uie  Judgment  should  be  affirmed. 

Brown*  /.«  ooncuns  Haight. «/.,  not  A- 
ting. 


IML 
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CONNECTICUT  SUPREME  COURT  OP  ERRORS 


Lewis  DANIELS  et  al.,  AppU., 

V, 

cm  OP  NEW  LONDON. 
(86  Conn.  166.) 

1.  An  attomey  Ium  no  implied  anthority 
to  sabmit  a  case  in  which  he  is  employed  to 
arbitration  by  a  Bubmi<<8ion  made  in  paii  with- 
oot  order  or  direction  of  the  court,  or  the  knowl- 
edge of  hlB  client. 

8.  A  material  chan^  in  a  Bubmiasioii  to 
arbitration  by  the  parties  cannot  be  made  by  an 
attorney,  by  an  act  in  pais,  unices  he  is  expressly 
aothortzed  to  make  it. 

8*  A  change  in  a  written  submission  to 
arbitration  by  which  the  award  is  to  be  made 
final  instead  of  being  returned  to  court  for  Judg- 
ment by  the  court  is  a  material  change  such  as  an 
attorney  cannot  make  unless  expressly  author- 

iwd. 

(September  27, 1889.) 

APPEAL  b^  plaintiffs  from  a  jud^rment  of 
the  Supenor  Court  for  New  London  County 
fn  favor  of  defendant  in  a  suit  to  set  aside  an 
award,  and  to  enjoin  the  taking  of  any  pro- 
ceedings under  it.    Reversed, 

The  facts  suffideDtly  appear  in  the  opin- 
ion. 

Me9»ri,  S«  Lucas  and  A.  P«  Tanner,  for 
appellactfl: 

Where  no  suit  Is  pending  an  attorney  has  no 
implied  powers  to  submit  a  matter  to  arbitra- 
tion. 

Morse,  Arbitration  and  Award,  16;  Billings, 
Arbitration  and  Awards,  53;  Weeks,  Attor- 
neys at  Law,  i^  233. 

The  submission  by  an  attorney,  even  in  a 
pending  suit,  must  be  with  the  approval  of  the 
court  and  appeor  of  record. 

MiteheU  V.  Barns,  2  Vea.  Jr.  129:  MaUvr  v. 
OrisweU,  8  Pa.  440;  Stokely  v.  Robinson,  84  Pa. 
816;  Etars  v.  Kamphaus,  69  Pa.  879;  Bates  v. 
FmA^t,  2  Cal.  855. 

There  is  a  well-recogniased  distinction  as  to 
the  position  of  an  attorney  in  relation  to  pro- 
oeedmgs  in  and  out  of  court 

Derwart  v.  Loomer,  21  Conn.  245;  Perrp  t. 
Simpson  Waterproof  MJg,  Co,  40  Conn.  817; 
Boekwell  v.  Taylor,  41  Conn.  57;  Tiffany  v. 
Lord,  40  How.  Pr.  481;  Loekwood  v.  Black 
Hawk  Co.  84  Iowa,  285;  Btarr  v.  HaU,  87  N. 
0.  881;  Berbert  v.  Alerander,  2  Call  (Va.) 
608;  Brooks  v.  Kearns,  86  III.  647;  Sperry  v. 
Reynolds,  65  N.  T.  179;  San  Jos6  v.  Ttninger, 
29  Cal.  147;  Madison  Ins.  Co,  v.  Oriffln,  8Ind. 
277;  Hnnnum  v.  Wallace,  9  Humph.  129;  2 
GreenL  Ev.  g  186;  1  Wait,  Act.  and  Def.  439. 

An  attorney  in  a  case  in  court  cannot  stipu- 
late not  to  appeal,  nor  that  a  decision  shall 
be  final. 

1  Walt»  Act  and  Def.  487;  P^opHe  r.  New 
Tork,  11  Abb.  Pr.  66;  Howe  T,  Lawrenee,  22 
N.  J.  L.  99;  Jenkins  v.  OiUespie,  10  Smedes  & 
H.  (Miss.)  81;  Arihury.  Homestead  F.  Ins.  Co. 
78  N.  Y.  462. 

The  change  made  in  the  submission  was  a 
materiiU  one.  It  cuts  the  parties  off  from  all 
right  of  review. 

6  Wait,  Act  and  Def.  525;  BigelowY.  Newell, 
10  Pick.  848;  Boston  Water  Power  Oo,  v.  Gray, 
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6  Met.  166;  Gardner  v.  Boston,  120  Mass.  266; 
Johnson  V.  Noltle,  13  N.  H.  286:  Pratt  ^,  Haeh- 
ett,  6  Johns.  14;  Allen  v.  Qalpin,  9  Barb.  246. 

Messrs,  Jeremiah  Hsklsey  and  Au^ustofl 
Brandeg>ee»  for  appellee: 

The  ori<nDal  submission  was  approved  by  the 
clients,  who  appeared  and  took  tbcir  chances 
in  the  trial,  and  they  are  estopped  from  con- 
testing the  award. 

Blakely  v.  Graham,  111  Mass.  8. 

Tlie  authority  to  "submit  "  under  such  cfr- 
cumstances  includes  tbe  antliority  to  amend 
the  submission,  where  the  change  is  made  in 
good  faith  and  for  the  best  interests  of  the 
clients. 

AUing  v.  Munson,  2  Conn.  691;  Brooks  v. 
New  Bvrham,  55  N.  H.  551). 

It  was  necessary  and  highly  eicpedient  for 
the  attainment  of  the  object  sou^^bt  that  the 
change  sugeested,  and  which  was  for  the  benfr> 
fit  of  the  appellants,  should  be  accepted  by  the 
attorney.  Ilis  authority  therefore  is  reasonably 
to  be  inferred. 

Brackett  v.  Norton,  4  Conn.  624;  Holker  t. 
Parker,  11  U.  8.  7  Cranch.  449  (3  L.  ed.  401>. 

Arbitrators  have  authority,  to  decide  all  que» 
tionsof  fact  and  of  law  necew^nry  to  the  de* 
cision  of  the  matters  submitted,  and  their 
award  is  conclusive  even  though  founded  upon 
a  mistake  of  law,  unless  the  submission  itself 
plainly  reserves  the  legal  question^  involved  for 
the  review  of  a  court  of  law. 

Boston  Water  Potoer  Co.  v.  Gray,  6  Met  131, 
165;  Ward  v.  Am.  Bank,  7  Met  489;  Fair- 
child  V.  Adams,  11  Cush.  550;  Smilfi  v.  Boston 
AM.  R.  Co,  16  Gray.  521. 

Their  award  was  conclusive  as  well  of  the 
law  as  of  fact 

Bif/elow  V.  Netoell,  10  Pick.  848;  Gardner  v. 
Boston,  120  Mass.  266;  Ennoe  v.  PraU,  26  Yt 
630;  2  Parsons,  Cont  704. 

In  the  light  of  these  authorities  the  amend- 
ment to  the  original  submission  gave  no  new 
powers  to  the  arbitrators,  and  deprived  the  ap- 
pellants of  no  rights. 

An  attorney  at^law,  having  the  conduct  of  a 
case,  is  authorized  to  submit  it  to  arbitration, 
whenever  that  form  of  proceeding  is,  in  hit 
judgment,  best  calculated  to  promote  the  in- 
terests of  his  client 

Bacon,  Abr.  title  Arbitration  and  Award; 
Filmer  v.  Ddber,  8  Taunt.  486;  Holker  v. 
Parker,  11  U.  S,  7  Cranch,  449  (8  L.  ed.  401); 
Weeks,  Attorneys  at  Law,  404,  405;  2  Par- 
sons, Cont  5th  ed.  6ti9;  1  Oreenl.  Ev.  §  186; 
Brooks  V.  New  Durham,  55  N.  H.  559;  Hvteh- 
ins  V.  Johnson,  SO  Am.  Dec.  628,  note,  13 
Conn.  876;  Clark  f,  Randall,  76  Am.  Dec.  268, 
note,  9  Wis.  135;  Buekland  v.  Conway,  16 
Mass.  896;  VaU  v.  Conant,  16  Yt  821;  Der- 
wort  V.  Loomer,  81  Conn.  266;  Oorham  v.  Gale, 

7  Cow.  789;  Morris  v.  Grier,  76  N.  C.  410; 
Morse,  Arbitration  and  Award,  15;  Watson, 
Arbitration  and  Award,  65;  Wilson  v.  Yoking ^ 
9  Pa.  101;  Everett  Y.  Oharlestown,  12  Allen, 
93. 

Torrance,  /.,  delivered  the  opinion  of  the 
court: 
On  the  27th  of  August,  1887,  a  controversy 
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between  the  plaintiffs  and  defendant  concern- 
ing tbe  amount  and  validity  of  certain  sewer 
aflsesBmenta  was  pending  before  a  judge  of  the 
superior  court  under  ibe  Statute,  and  on  that 
day  the  parties  agreed  to  submit  the  matters  ir 
controversy  to  arbitration.  The  judge  before 
whom  the  matter  was  pending  was  made  at 
first  the  sole  arbitrator,  but  another  judge  was 
afterwards  by  agreement  associated  with 
him. 

The  written  submission  provided,  amon^r 
other  thinj^s,  that  the  arbitrators,  in  hearing  and 
determining:  the  controversy,  and  in  taxing 
costs,  should  Y>e  governed  by  the  laws  applica- 
ble to  such  cases  and  by  the  rules  of  practice 
obtaining  in  the  trial  of  causes  in  the  superioi 
court;  that  the  written  award  to  be  made  should 
be  returned  to  the  Superior  Court  for  New 
London  Couoty,  and  that  the  court  should  ren- 
der judgment  pursuant  thereto. 

Under  this  submission,  which  was  drawn  up 
bj  the  attorneys  of  the  plaiutiUs,  and  was 
signed  by  the  attorneys  of  both  parties,  a  bear- 
ing attended  by  all  the  parties  in  interest  was 
bad  before  the  arbitrators.  Some  months  af- 
ter the  hearing  was  finished,  but  before  the 
award  was  published,  one  of  the  attorneys  em 
ployed  by  the  plaintiffs,  without  the  consent 
or  knowledge  or  his  associate,  and  without  the 
authority  or  knowledge  of  the  plaintiffs,  but 
with  the  consent  of  the  attorney  of  the  defend 
ant,  BO  amended  the  written  submission  as  to 
make  the  award  final  and  to  give  the  arbitra- 
tors full  power  to  decide  the  matters  referred 
to  them  as  they  should  consider  right  and  just. 

Shortly  after  tbis  amendment  was  made  the 
arbitrators,  without  further  hearing,  and  in 
pursuance  of  the  powers  conferred  upon  them 
by  the  amended  submission,  published  their 
award. 

As  soon  as  the  award  and  amendment  came 
to  the  knowledge  of  the  plaintiffs  they  repudi- 
ated and  disapproved  of  both,  and  of  the  ac- 
tion of  their  attorney  in  making  the  amend- 
ment, and  brought  suit  to  restrain  the  defendant 
from  enforcing  the  award  and  to  have  it  set 
aside,  on  the  grouud  that  the  amendment  ma- 
terially changed  the  submission  and  had  been 
made  without  their  authority  or  knowledge. 
On  the  trial  of  the  8uit  in  the  court  below  tlie 
court  found  that  the  amendment  was  made 
in  good  faith  by  the  senior  counsel  in  the  case, 
that  he  believed  he  had  full  power  to  make  it, 
and  believed  that  it  was  for  the  best  interests 
of  all  concerned  that  it  should  be  made. 

A  special  finding  was  made,  and  on  the  facts 
so  found  the  plaintiffs  requested  the  court  to 
rule  that  the  attorney  who  made  the  amend- 
ment had  no  authority  to  do  so,  but  the  court 
refused  to  so  hold,  and  rendered  judgment  dis- 
solving the  temporary  injunction  and  for  the 
defendant  to  recover  its  cost.  From  that  judg- 
ment the  plaintiffs  appealed,  and  the  sole  ques- 
tion made  before  this  court  is,  whether  the 
court  below  erred  in  refusing  to  rule  as  re- 
quested. 

On  the  argument  the  defendant  contended 
that  the  amendment  did  not  materially  change 
the  original  submission  and  so  did  not  affect 
the  rights  of  tlie  parties,  but  we  are  miisfied 
that  the  amendment  was  a  material  one. 

The  main  question  then  is,  whether  the  at- 
torney upon  the  facts  found  was  authorized  to  I 
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make  the  amendment  to  the  original  submissioa 
80  as  to  bind  the  plaintiffs. 

If  be  bad  such  authority  tt  must  have  beem 
conferred  upon  him  by  the  plaintiffs  as  a  mat- 
ter of  fact,  expressly  or  by  implication,  or  he 
had  it  by  virtue  of  his  retainer  and  employ- 
ment as  an  attorney  In  the  case. 

The  court  finds  that  the  plaintiffs  did  not 
expressly  confer  such  authority,  but  the  de- 
fendant contends  that  ^he  attorney  had  an  im- 
plied authoritv  arising  out  of  the  special  cir- 
cumstances of  this  particular  case  and  hit 
relations  to  it  and  to  his  clients.  If  this  last 
claim  means  that  the  plaintiffs  in  fact  conferred 
the  authority  by  implication  at  least,  then  the 
court  below  should  have  so  found,  for  tbis  is  a 
conclusion  of  fact,  and  not  being  found  this 
court  cannot  draw  such  conclusion.  Had  the 
facts  warranted  such  conclusion  it  is  reasonable 
to  suppose  the  court  would  have  so  found. 

If,  however,  the  clitSm  means  that  the  attox^ 
ney  had  such  authority  by  virtue  of  his  em- 
ployment in  the  case  and  not  otherwise,  such 
claim  will  be  considered  in  connection  with  the 
next  question  in  the  case,  which  is.  Did  the 
retainer  and  employment  of  the  attorney  in  the 
case  confer  upon  him  such  authoritv? 

That  an  attomey-at-law  retained  and  em- 
ployed in  a  cause  pending  in  a  court  of  com- 
mon law  has  authority,  without  the  consent  or 
knowledge  of  his  client,  to  submit  such  cause 
to  arbitration  by  rule  of  court  or  under  the  di- 
reclion  of  the  court,  seems  to  be  established  bj 
numerous  authorities  and  is  not  questioned  by 
the  plaintiffs  in  the  case  at  bar.  And  if  the 
attorney  can  under  such  circumstances  bind 
his  client  by  the  submission,  we  think  it  would 
follow  that  he  could  bind  him  by  an  amend- 
m<^nt  made  to  the  submission  in  good  faith 
without  the  knowledge  or  consent  of  bis  client. 

The  defendant  contends  that  the  present  case 
comes  within  the  nbove  rule,  or,  if  not,  he  con- 
tends that  an  attomey-at^law,  having  the  man- 
agement of  a  matter  in  controversy,  whether 
pending  in  court  or  not,  is  by  law  authorized  to 
submit  the  same  to  arbitration  without  the  con- 
sent or  knowledge  of  his  client  or  of  the  court. 

Let  us  examine  the  first  of  these  positions. 
At  the  time  the  original  submission  was  exe- 
cuted the  cause  was  pending  before  a  judge  of 
the  superior  court  under  the  Statute,  and  when 
the  amendment  was  made  the  matter  was  pend- 
ing before  the  arbitrators;  and  so  it  seems  to 
be  claimed  by  the  defendant  that  there  was  in 
either  case  a  cause  pending  in  court  within  the 
above  rule. 

Without  determining  whether  this  claim  is  a 
valid  one  or  not,  it  may  for  the  purposes  of 
the  argument  be  granted,  and  still  it  does  not 
help  the  defendant.  There  is  no  pretense  that 
either  the  submission  or  the  amendment  were 
made  under  the  authority  or  direction  of  the 
tribunal  before  which  the  matters  to  which  the 
submission  or  the  amendment  relate  were  pend- 
ing, within  the  spirit  and  intent  of  the  rule  we 
are  considering. 

The  submission  was  made  in  paU;  with  its 
execution  the  judge  had  nothing  whatever  to 
do;  and  by  its  terms  he  had  nothins;  further  to 
do  with  the  submission  or  the  matters  involved 
therein.  This  is  true  also  of  the  amendment^ 
even  though  made  at  the  suggestion  of  the  ar- 
bitrators, as  the  court  finds.     We  think,  there- 
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fore,  tbat  the  case  does  not  come  witbio  either 
the  letter  or  the  spirit  of  the  rule,  because,  even 
If  it  be  conceded  tbst  at  the  time  the  submis- 
sion and  amendment  were  made  there  was  a 
cause  pending  in  court,  still  both  submission 
and  amendment  were  made  in  paU  and  not 
under  nor  in  subjection  to  i^he  authority  of  the 
tribunal  In  either  case.  As  to  the  ottier  posi- 
tion of  the  defendant,  we  are  satisfied  that  the 
weiirht  of  authority  is  against  it. 

The  cases  establishing  an  attorney's  authority 
to  submit  to  arbitration  a  pending  cause  under 
the  authority  and  direction  of  the  court  are 
somewhat  numerous,  and  as  is  well  said  in 
Markley  ▼.  AmM,  8  Rich.  L.  468,  this  of  itself 
"affords  a  fair  inference  that  he  cannot  sub- 
mit in  any  other  way." 

We  have  been  referred  to  no  well-considered 
case,  nor  do  we  know  of  any,  which  supports 
this  claim  of  the  defendant.  On  the  other 
hand  some  of  the  authorities  cited  on  the  plain- 
tiffs' brief  are  directly  against  such  a  position. 
See  the  ca^s  of  Jenkins  v.  Qilleipie^  10  Smedes 

6  M.  (Miss.) 81;  Markley  ▼.  Amos,  supra;  Scar- 
borough  y.  Reynolds ,  12  Ala.  252;  Morse,  Arbi- 
tration and  Award,  16. 

In  addition  to  the  cases  cited  there  is  the  case 
of  McGinnis  v.  Cvrry,  13  W.  Va.  29,  decided 
in  1&78,  where  the  court  holds  that  an  attorney 
has  no  authority,  before  or  after  suit  brought, 
to  make  an  agreement  in  pais  to  submit  his 
client's  cause  to  arbitration  without  special  au- 
thority of  his  client.  Bo  far  as  the  reasoning 
and  conclusions  of  the  court  in  that  case  on  the 
point  in  question  here  are  applicable  to  the 
case  at  bar  we  adopt  them,  and  feel  Justified  in 
quoting  from  the  opinion  at  some  length.  The 
court  says:  "  The  authority  of  an  attorney  at 
common  law  by  a  consent  order  made  in  the 
court  to  submit  a  pending  Ruit  to  arbitration 
is  universal ly  admitted.  And  the  court,  in  cases 
where  such  a  consent  order  has  been  made  at 
the  instance  of  counsel,  have  frequently  spoken 
of  the  authority  of  counsel  to  submit  a  contro- 
versy of  his  client  to  arbitration  in  general 
language  which  would  be  broad  enough  to  in- 
clude, not  only  a  case  of  a  submission  of  a 
controversy  in  a  pending  suit  by  an  agreement 
of  counsel  in  pais,  but  even  in  a  controversy 
about  which  no  suit  was  pending.  But  all  the 
cases  in  which  such  loose  and  general  language 
WAS  used  were  cases  where  the  authonty  of 
counsel  was  exercised  not  only  in  a  pending 
suit,  but  by  a  consent  order  agreeing  to  the 
submission  made  in  open  court.  See  Wilson 
V.  Young,  9  Pa.  101;  Uolkerw,  Parker^  11  U.  8. 

7  Cranch,  449  [3  L.  ed.  401];  Somers  v.  Balor 
hrega,  1  U.  8.  1  Dall.  164  [1  L.  ed.  S3];  Bing- 
ham y.  Guthrie,  19  Pa.  418. 

"In  England,  though,  so  far  as  I  know,  it 
has  never  been  decided  that  an  attorney  had  a 
right  to  submit  his  client's  controversy  to  arbi- 
tration when  no  suit  was  pending,  or  by  an 
asreement  in  pais,  and  not  by  an  order  of 
court  when  a  suit  was  pending,  yet  there  are 
English  cases  from  which  it  may  be  inferred 
that  the  courts  may  there  consider  the  power 
of  the  attorney  to  submit  his  client's  cause  to 
arbitration  as  general,  and  not  confined  to  pend- 
ing suits  or  to  orders  of  reference  made  in  courts. 
See  Banjul  v.  Lefgh,  8  T.  K.  671;  Be  Jamieson 
4b  Binns,  4  Ad.  &  £1.  945. 
"But  in  considering  how  much  weight  should 
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be  attached  to  these  dicta  of  English  Judges,  it 
should  be  remembered  that  an  attorney  in  Eng- 
land occupies  towards  his  client  a  very  differ- 
ent relation  from  what  he  does  in  this  country. 
There  he  is  frequently  the  general  agent  of 
the  client,  and  transacts  a  great  deal  of  his 
general  businesa  But  here  an  attorney  is  gen- 
erally employed  to  attend  to  his  client's  interest 
in  reference  to  some  single  controversy. 

"In  Pennsylvania,  too.  there  are  decisions 
which  might  seem  to  imply  that  the  power  of 
an  attorney  to  submit  to  arbitration  was  not 
confined  to  the  making  of  a  consent  order  in  a 
pending  cause  to  refer  it  to  arbitration.  See 
Bingham  v.  Guthrie,  19  Pa.  419. 

"But  in  considering  what  weight  should  be 
attached  to  the  dicta  of  Pennsylvania  judges, 
it  should  also  be  borne  in  mind  that  in  Penn- 
sylrania  the  authority  of  attorneys  is  more  ex- 
tensive than  elsewhere.  S>ee  Ijyneh  y.  Com, 
16  Serg.  &  R.  368:  Wilson  y.  Young,  9  Pa.  101. 
"While  I  have  found  no  case  deciding  that  an 
attorney  has  a  general  authority  to  submit  his 
client's  controversies  to  arbitration,  there  are 
cases  in  which  it  has  l)een  decided  that  he  does 
not  possess  such  .general  authority.  See  Jeri' 
kins  V.  Gillespie,  10  Smedes  &  M.  81;  Scarbor- 
ough V.  Reynolds,  12  Ala.  252. 

"It  is  true  that  these  were  cases  in  which  there 
was  no  lis  pendens.  But  it  seems  to  me  that, 
as  it  is  held  that  an  attorney  by  reason  of  bis 
being  employed  to  institute  a  suit  or  defend  a 
threatened  suit  has  no  authority  to  submit  by 
an  agreement  in  pais  signed  bv  the  attorney 
the  case  to  arbitration,  that  it  must  follow  that 
he  has  no  such  authority  though  the  suit  be 
pending.  An  authority  to  act  in  pais  could 
only  Y>e  inferred,  if  it  existed,  from  his  em- 
ployment before  the  institution  of  the  suit  as  an 
attorney,  and  such  employment  as  we  have 
seen  confers  no  such  authority. 

"This  conclusion  is  not  at  all  inconsistent 
with  the  numerous  ca^es  deciding  that  an  at^ 
torney  has  authority  in  a  pending  suit  by  an 
order  of  court  to  submit  the  cause  to  arbitra- 
tion. When  the  courts  have  assigned  any 
reason  for  their  decisions  they  have  been  based, 
not  merely,  if  at  all,  on  the  employment  of  the 
counsel  by  the  client,  but  on  the  fact  that  he 
is  an  officer  of  the  court  acting  in  the  presence 
and  under  the  control  of  the  court,  and  as  such 
has  a  right  to  take  any  legal  steps  be  may  deeta 
proper  in  prosecuting  or  defending  the  suit. 
But  this  reasoning  has  no  application  to  any 
action  of  the  attornejTt/i  mis,  such  as  agreeing 
to  submit  the  case  to  arbitrators  by  an  agree- 
ment signed  b^  him  without  any  special  au- 
thority from  his  clients." 

If  an  attorney  cannot,  without  special  au- 
thority from  his  client,  submit  a  controversy 
to  arbitration  by  an  act  in  pais,  we  think  it 
follows  that  he  cannot  by  any  like  act,  without 
such  authority,  materially  change  a  submission 
already  made  or  adopted  by  his  client.  To 
hold  otherwise  would  give  the  attorney  power 
to  do  indirectly  what  he  has  no  power  to  do 
directly. 

The  case  of  Jenkins  v.  Gillespie,  supra,  was 
a  case  where  an  attorney  amended  the  original 
submission  without  authority  from  his  client, 
and  the  court  held  he  was  not  bound  by  the  act 
of  the  attorney.  The  court  says:  "  But  ad- 
mitting that  an  attorney  has  in  general  power 
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to  submit,  baa  be  power  to  cbaage  tbe  terms 
of  tbe  sutunissioo  made  by  tbe  partiesf  Tbat 
would  be  to  change  their  ooDtract.  .  .  .  We 
think  it  would  begoinf^  too  far  to  say  bis  assent 
to  the  change  should  bind  bis  client." 

In  tbe  case  at  bar,  although  the  court  finds 
that  the  submissioo  was  drawn  and  signed  by 
counsel  who  believed  and  were  justified  in  tbe 
belief  tbat  the  language  and  legal  effect  of  tbe 
submission  were  intrusted  to  their  Judgment 
and  discretion,  still  the  submission  was  tbe 
contract  of  the  parties,  its  language  was  theirs 
and  theirs  only,  and  in  legal  effect  it  had  all 
the  incidents  of  a  contract  of  submission  made 
by  the  parties  out  of  court.  They  had  made  it 
theirs  by  ratifvinff  and  adopting  what  their 
attorneys  had  done,  and  had  been  heard  under 
such  contract  as  completed.  After  such  hear- 
ing the  plaintiffs  bad  a  right  to  rest  in  tbe  be- 


lief that  tbe  law  under  tbe  drcamstances  ga?« 
their  attorneys  no  binding  authority  to  male  a 
material  change  in  that  completed  contract. 

Inasmuch,  therefore,  as  the  court  below 
failed  to  find  tbat  tbe  attorney  had  any  an- 
tbority  from  the  plaintiffs  to  make  tbe  amend- 
ment, and  we  aij^  of  opinion  that  the  law 
gave  him  none,  we  are  constrained  to  bold  Uiat 
e  bad  no  authority  to  make  the  amendment  so 
as  to  bind  the  plaintiifs. 

We  regret  that  the  facts  and  the  law  bring 
us  to  such  a  conclusion  in  this  case,  for  the 
amendment  was  made  and  suggested  in  th« 
utmost  good  faith,  and  was  well  adapted  to 
promote  the  best  interests  of  all  parties  con- 
cerned. 

There  i$  error  in  the  jvdffmtrU  tomjdained  cf. 

In  this  opinion  tbe  other  Judges  concurred. 
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George  BECK 
«. 

THE  GERMAN  ELINIK  et  al.,  Appti. 
(78  Iowa,  (ML) 

It  is  fhe  duty  of  •  phyvlcUui  who  has  set  a 

broken  leg  to  give  proper  Instructloos  for  the  use 
a^d  care  of  iu  and  for  failure  to  do  so  he  is  liable 
In  case  of  a  resultloir  Injury. 

(Robinwn  and  Qrangert  JJ.,  distent) 
(Ootot>er  28,  1889.) 

APPEAL  by  defendants  from  a  judgment 
of  tbe  District  Court  for  Scott  County  in 
favor  of  plaintiiT  in  an  action  to  recover  dam- 
ages for  failure  on  the  part  of  defendants  to  use 
due  skill  in  treating  pkintifTs  broken  leg. 
Affirmed, 

Tbe  facts  sufficiently  appear  in  tbe  opinions. 

Mesen,  Heini  &  uirschl,  for  appellants: 

Defendants  would  be  entitled  to  Judgment 
notwithstanding  the  general  verdict  for  plain- 
tiff, if  it  appeared  by  tbe  sprcinl  findings  that 
plaintiff  had  tailed  to  establish  some  fact 
essential  to  his  ri^ht  of  recovery. 

Conner$  v.  Bvrlingfon,  C,  R.  db  N,  R.  Co,  71 
tow  a,  492.  See  also  Home  Ins,  Co,  v.  Ilolway, 
C6  Iowa,  671 ;  /inird  v.  Chicago,  R,  L  db  P,  R, 
Co,  56  Iowa,  121;  Gadhoisy,  Chicago,  M.  dbSL 
P.  R,   Co.  76  Iowa,  530. 

Defendnnts  sliould  not  be  held  for  a  prema- 
ture abandonment,  or  for  failing  to  give  "in- 
structions'* at  or  after  the  time  the  bandages 
were  removed,  unless  specially  so  pleadecL 

Bemvs  v.  Iloioard,  8  Watts,  257. 

The  law  requires  physicians  to  applv  proper 
lemedies  and  eziuses  them  if  tbe^e  fail. 

Almond  v.  Nugent,  84  Iowa,  808. 

No  presumption  of  negligence  arises  from 
the  fact  thiit  a  piitiont  does  not  recover. 

IJaire  v.  Reese,  7  Phila.  138. 

The  special  findings  cover  all  the  evidence 
Introduced  in  this  case,  and  absolve  the  defend- 
ants from  ncg1igt.*nce;  hence  jiKigmeut  should 
have  been  entered  notwithstanding  the  general 
rerdict 

O'DonnsU  v.  Hastings,  68  Iowa,  272l 
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Messrs.  Bleik  Peterst  D.  B.  Naah  and 
George  E.  Hnbbell*  for  appellee: 

Plaintiff  employed  the  defendants  for  reward, 
to  set,  reduce,  care  for,  cure  and  heal  tbe 
fractured  limb.  Under  such  contract  Uie  de- 
fendants not  only  obligated  themselves  to 
proper,  ordinary  and  diligent  care  and  treat- 
ment in  the  performance  of  their  professional 
duties,  but  to  continue  such  services  so  long  as 
the  condition  of  the  Injured  limb  should  require 
treatment. 

BaUou  y.  PreseoU,  64  Me.  805-^18. 

Beck,  J,,  delivered  tbe  opinion  of  the  court: 
I.  The  defend  ant,  Tbe  German  Klinik,  is  an 
incorporation  whose  business  appears  to  be  oon- 
nected  in  some  way  with  the  treatment  of 
diseased  and  injured  persons;  the  defendants, 
Gustave  Hoepf ner  and  others,  are  members  of 
the  incorporation  and  surgeons  and  physicians 
having  charge  of  the  patients  treated  bv  tbe 
corporation.  Plaintiff  by  some  accident  oroke 
the  l>oues  of  his  left  leg,  and  employed  defend- 
ants to  treat  him.  After  treatment  according  to 
the  usual  course  pursued  by  surgeons,  which 
was  once  or  twice  renewed  by  reason  of  the  fact 
that  the  patient  had  not  wliollv  recovered,  the 

Elaintiff  was  finally  dischar^'eu  from  treatment 
y  defendants  or  ceased  further  to  employ  or 
consult  them.  Ilts  leg  not  being  wboliy  cured 
became  bent  and  crooked,  and  finally,  after 
this  suit  was  commenced,  it  was  amputated  by 
other  surgeons. 

This  action  is  brought  to  recover  for  tbe  in- 
juries plaintiff  su.staiiied  by  defendants' neglect 
and  want  of  skill  in  tbe  treatment  of  his  broken 
limb. 

The  cause  was  upon  the  evidence  submitted 
to  tbe  Jury  under  inRtructions  of  which  no 
complaint  is  made  in  this  court.  A  general 
verdict  was  had  for  plaintiff  and  special  find- 
ings in  response  to  questions  propounded  by 
the  court  were  returue<l  by  the  jury.  Tbey 
are  in  the  following  langtinge: 

1.  Did  the  defendniitsor  either  of  them  pro 
erly  set  the  piamtiff's  leg  on   Dcoemtier  8 

i8»5r 

A.    Yes. 

d.  Did  tbe  said  defendants*  Jaentcke  and 
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Hoepfner,  or  either  of  them,  properly  trent  the 
plaintiff  from  the  day  oo  which  Ihey  set  his  lei^ 
up  to  the  time  at  which  they  released  him  from 
the  splint  and  bandaf^es? 

A.  Yes,  but  we  do  not  consider  it  a  perfect 
care  when  discharged. 

8.  Were  the  methods  and  appliances  which 
•defendants  used  in  plaintiff's  treatment  such  as 
were  found  among  the  different  methods  and 
appliances  used  and  approved  of  by  physicians 
who  were  possessed  of  and  who  exercised  at 
least  the  average  skill  of  the  medical  profession 
•s  a  body  at  that  timet    . 

A.  Yes. 

4.  Was  plaintiff's  leg  when  taken  from  the 
iplint  and  bandages  as  crooked*  or  nearly  as 
crooked,  as  when  amputated? 

A.    No. 

5.  Did  plaintiff  exercise  ordinary  care  in  the 
nae  of  his  leg  after  being  released  from  the 
iMindagcsf 

A,    Yes. 

Defendants  moved  that  the  general  verdict  be 
tet  aside,  and  that  Judgment  be  rendered  for 
them  upon  the  special  findings.  This  motion 
was  overruled  and  Judnnent  was  rendered  for 
plainliff  on  the  general  verdict.  This  action 
of  the  court  constitutes  the  only  ground  of  com- 
plaint of  defendsntson  this  appeal. 

II.  It  is  insisted  that  the  special  findings 
are  inconsistent  with  the  general  verdict,  and 
are  such  as  show  that  defendants  are  not  liable 
in  this  action,  and  therefore  a  Judgment  thereon 
should  have  been  rendered  for  defendants. 

The  instruct  ions  given  to  the  jury  are  not 
complained  of  by  defendants.  Ainong  others 
the  following  are  given: 

'*When  the  defendants  undertook  the  treat- 
ment of  thiscd'se,  the  duty  rested  upon  them  to 
give  to  it  such  care  and  skill  as  the  ordinaril}^ 
educated  and  skilled  members  of  their  pro- 
fession at  the  time  would  have  ^ven  to  it,  and 
to  give  to  the  patient  proper  mstruotions  for 
the  care  and  use  uf  the  wounded  limb.  If  the 
evidence  satisfies  you  that  they  did  this  then 
they  did  all  that  the  law  required  of  them,  and 
they  would  not  be  liable.  It  is  for  you  to  say 
fiom  the  evidence  before  you  whether  they  gave 
to  the  treatment  of  the  case  such  skill,  care  and 
attention  or  not,  and  to  ihe  patient  proper  in- 
structions for  the  care  and  use  of  the  wounded 
leg.  If  they  did  not  they  were  guilty  of  negli- 
gence, and  would  be  liable  for  injury  resulting 
from  such  negligence,  unless  the  evidence 
satisfies  you  that  plaintiff  contributed  to  such 
injury  by  his  own  negligence  and  want  of 
care.* 

It  will  be  observed  that  this  instruction  de- 
clares, rightly  enough,  that  defendants  were 
charged  with  the  duty  among  others  of  giving 
plaintiff  "proper  instructions  for  the  care  and 
use  of  the  wounded  leg,"  and  that  if  they  omitted 
this  duty  they  were  guilty  of  negligence  and 
would  l)e  liable  for  injury  resulting  therefrom. 
The  rule  of  law  is  doubtless  correct;  at  all 
events,  It  is  the  law  of  this  cafie  and  so  recog- 
nized bjT  both  parties,  neither  objecting  to  it. 

Now  if  the  jury  tound  that  deiendants  failed 
In  the  discharge  of  duty  stated  in  this  instruc- 
tion, they  rightly  found  for  plaintiff  upon  the 
^neral  verdict.  There  was  evidence  tending 
to  authorize  such  a  finding,  which  is  suflldent 
4o  support  it  A  brief  niference  to  the  evi- 
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denoe  found  in  the  original  and  amended  ab 
streets  fully  sustains  this  conclusion. 

The  plaintiff  and  two  or  more  witnesses  tes- 
tify that  the  defendants  directed  plaintiff  to 
use  his  limb  after  the  Jypsum  bandages  used 
to  keep  the  bones  in  place  were  removed,  and 
to  walk  with  crutches,  and  that  they  gave  no 
directions  further  as  to  the  manner  or  extent  of 
such  use.  There  was  evidence  tending  to 
show  that  the  broken  bone  bad  not  well 
united,  either  because  of  improper  treatment 
or  because  of  its  diseased  condition,  and  that 
when  the  bandage  was  removed,  or  soon  there- 
after, the  limb  at  the  wounded  part  was 
crooked.  These  facts  the  jury  were  author- 
ized to  find  from  the  evidence.  They  are 
shown  by  the  testimony  of  physicians  and  sur- 
geons and  other  witnesses  who  testified  in  the 
case.  One  of  the  surgeons,  Dr.  Grant,  testifies 
upon  an  examination  of  the  limb  after  ampu- 
tation, that  there  was  a  diseased  condition  of 
the  bone  which  might  have  been  caused  by 
"a  splinter  or  a  muscle  getting  between  the 
bones;"  and  in  that  case  walking  would  irri- 
tate and  produce  a  tendency  to  disease."  He 
further  declares,  '*I  would  instruct  my  patient 
not  to  walk  on  a  leg  I  found  not  united." 
"The  least  weight  of  the  foot,  after  patient 
commenced  walking,  would  tend  to  separate 
that  at  the  top"  (pointing  to  a  portion  of  the 
bone,  having  the  amputated  limn  before  him). 
"If  the  bone, when  set,  confined  in  its  apparatus 
for  eight  weeks,  came  out  in  that  crooked  con- 
dition or  form,  then  the  tendency  of  the  use  of 
that  limb  in  walkine  would  impair  its  efifi- 
cleiicy  and  would  induce  disease.  The  reci- 
tation of  other  evidence  in  the  case  is  not  de- 
manded to  support  our  conclusion. 

Upon  the  evidence  we  have  quoted  from  the 
abstracts  and  other  evidence  found  therein, 
the  jury  were  authorized  to  find  that  plaintiff 
bad  no  correct  instructions  as  to  the  proper 
care  and  use  of  his  wounded  leg;  that  he  had 
wrong  ini^ructions  which  directed  him  to  use 
his  leg:  that  the  diseased  condition  of  the  bone 
was  caused  or  aggravated  by  use  of  the  leg 
which  defendants  directed,  and  that  with 
proper  instructions,  which  we  will  presume 
plaintiff  would  have  followed,  his  leg  would 
liave  been  saved,  or  at  least  the  disease  of  the 
bone  would  have  been  ameliorated  and  ho 
would  have  escaped  much  suffering.  There  is 
nothing  in  the  special  findings  of  the  jury  in 
confiict  with  the  finding  of  negligence  in  the 
failure  of  the  defendants  to  give  plaintiff  proper 
instructions,  or  in  the  giving  of  improper  in- 
structions as  to  the  care  and  use  of  bis  wounded 
leg,  upon  which  the  general  verdict  was  un- 
doubtedly based  The  jury  found  specially 
that  defendants  properly  set  plaintiff's  le^; 
that  they  properly  treated  it  until  be  was  dis- 
charged; and  that  they  used  proper  and  ap- 
proved methods  and  appliances  in  the  treat- 
ment of  the  leg;  but  it  is  nowhere  found, 
directly  or  bv  implfcation,  that  they  gave  plain- 
tiff proper  instructions  or  did  not  give  him 
improper  instructions  for  the  care  and  use  of 
his  injured  leg.  Defendants  may  have  exer- 
cised proper  care  and  used  proper  skill  in  all 
things,  yet  under  the  law  of  the  case,  if  they 
omitted  to  give  plaintiff  proper  instructions  for 
the  care  and  use  of  his  wounded  leg  they  were 
rightly  held  liable  by  the  Jury,    iui  we  have 
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0ii)d,  the  Jury  were  authorized  to  find  for  plain- 
tiff under  the  evidence  on  the  ground  of  de- 
fendanls'  negligence  by  the  oniipftion  to  dis- 
charge their  duty  to  instruct  plaintiff  as  to  the 
care  and  use  of  his  injured  leg. 

For  these  reasons  we  reach  the  satisfactory 
conclusion  that  the  judgment  ^  the  JJietriet 
Court  (wght  to  be  u^rmetL 

Robinson,  J,,  dissenting: 

The  special  findings  show  that  defendants 
discharged  fully  all  dnties  which  devolved 
upon  them  to  the  time  when  plaintiff  was  re- 
leased from  the  splint  and  bandages.  They 
had  properly  set  the  broken  bones,  and  had 
given  the  injured  l«rab  their  personal  super- 
vision for  eight  weeks.  Plaintiff  was  ^oung 
and  healthy,  and  the  uncontradicted  evidence 
proves  that  under  the  conditions  shown  the 
broken  bones  should  have  been  healed  when 
the  splint  and  bandaees  were  removed.  When 
that  was  done  defendants  instructed  plaintiff 
to  procuie  and  use  cruiches  in  walking.  The 
special  finding  show  that  plaintiff  exercised 
ordinary  care  in  the  use  of  his  leg  after  that 
time.  The  instructions  which  plaintiff  admits 
having  received  from  defendants  necessarily 
informed  him  that  the  injured  limb  was  not  en- 
tirely cured;  that  he  should  use  crutches  in 
walking  and  should  be  careful  in  using  it 
What  further  instructions,  if  any,  should  have 
been  given,  the  record  nowhere  discloses.  No 
evidence  whatever  was  offered  as  to  the  in- 
Btructions  which  should  have  been  given  plain- 
tiff when  the  splint  and  bandages  were  re- 
moved. 

The  jury  were  left  wholly  without  the  aid 
of  evidence  to  determine  that  matter.  As 
they  were  not  experts,  the  plaintiff  was  as 
'comfieient  to  determine  what  instructions 
should  have  been  given,  and  consequently  the 
care  and  use  of  his  injured  limb  which  would 
have  been  proper,  as  were  the  jury.  But  the 
Jury  found  that  he  used  ordinarv  care;  there- 
fore no  dama(?e  could  have  resulted  from  the 
failure  of  defendants  to  give  such  instructions 
as  the  jury  were  competent  to  find  should  have 
been  given.  The  fact  that  a  perfect  cure  had 
not  been  effected  when  the  sphnt  and  bandages 
were  discarded  does  not  alter  the  case,  under 
the  law  as  announced  to  the  jury.  They  were 
charged  that  "a  physician  or  surgeon,  in  un- 
dertaking the  treatment  of  a  patient,  does  not 


thereby  Insure  a  cure."  PI«intiff  was  not 
under  the  personal  care  of  defendants,  but 
was  tre<nted  at  his  own  home.  The  splint  and 
banda<^c.s  were  removed  about  the  1st  of  Feb- 
ruary, 1880.  Plaintiff  did  not  see  defendants 
from  that  time  until  the  month  of  June  fol- 
lowing, when  he  went  to  them  with  a  brother 
who  had  an  injury  which  required  surgical 
attention.  Defendants  then  noticed  that  the 
limb  was  crooked  and  advised  plaintiff  that 
he  should  have  treatment  at  his  home  or  in 
hospital.  He  lef  used  to  have  it  so  treated,  but 
consented  to  have  defendants  place  around  the 
limb  a  plaster  of  paris  bandage,  which  was  de- 
signed as  a  support.  That  was  removed  in^ 
alK>ut  one  monih;  and  defendants  did  not 
again  see  plaintiff  until  near  the  end  of  that 
year.  It  was  then  found  that  the  limb  had 
continued  to  prow  worse,  but  defendants  were 
refused  permission  to  treat  it  further.  It  thua 
appears  that  plaintiff  refused  to  follow  the  ad- 
vice of  defendants  when  given. 

The  opinion  of  the  majority  ignores  the  fact 
that  even  if  defendants  neglected  to  give 
proper  instructions  to  the  plaintiff,  yet  they 
would  not  be  liable  for  such  neglect  unless  in- 
jury resulted.  The  record  before  us  containa 
no  evidence  which  even  tends  to  show  that  the 
conditions  of  which  plaintiff  complains  would 
have  been  avoided  had  defendants  given  in- 
structions which  were  not  given. 

It  seems  to  me  that  the  majori^  opinioD 
casts  upon  defendanta  the  burden  or  proving 
what  instructions,  if  any,  dhould  have  been 

?;iven  plaintiff;  that  c»uch  instructions  were  ia 
act  given,  or  if  omitted  that  none  of  the  dam- 
age of  which  plaintiff  complains  resulted 
from  such  omission.  That  the  law  does  not 
impose  such  burden  upon  defendants  is  evi- 
dent. Defendants  are  presumed  to  have  dia- 
char^red  all  obligations  which  rested  upon  them 
until  the  contrary  is  shown. 

A  part  of  the  relief  asked  by  defendanta  is 
that  the  general  verdict  be  set  aside  because 
not  supported  by  the  evidence,  and  to  that  I 
think  they  are  entitled.  This  does  not  seem  to 
me  to  be  a  case  where  there  is  a  conflict  m  the 
evidence,  but  rather  one  where  there  is  an  en- 
tire absence  of  evidence  on  the  material  issues, 
not  settled  by  the  special  findings,  to  support 
the  general  verdict. 

Orang^er,  «/*.,  concurs  in  this  dissent. 

Petition  for  rehearing  denied. 
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G AFFORD  et  at,,  Appte., 
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The  poseesBion  by  a  wife  of  land  vnder  a 
parol  ^Ift  from  ber  hustMUid  is  not  adverse  to 
Cis  mortgagee  while  the  husband  resides  with  Jtier 
upon  the  laud. 

(January  81, 1800.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Butler  County  in  fa- 
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vor  of  plaintiff  in  an  action  to  recover  the  poa- 
session  of  certain  real  estate.    Affirmed, 

The  case  sufficiently  appears  in  the  opinion. 

Jt/r.  J.  €•  Richardson  for  appellants. 

Mr.  Charles  L*  Wilkinson  for  appellee. 

Cloptont  J,f  delivered  the  opinion  of  the 
court: 

Both  parties  concede  that  J.  M.  Gafford  was 
formerly  seised  and  possessed  of  the  land  in 
controversy.  Appellee,  who  was  the  plaintiff 
in  the  circuit  court,  derives  title  under  a  mort- 
s'agc  executed  by  him  February  22, 1873.  De- 
fendants do  not  claim  that  title  ever  passed 
from  Gafford  to  them,  or  either  of  them,  by 
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anylegnl  oonvejance.  Tbeir  defense  is  that 
Oaffoi^,  beiDff  indebted  to  Mrs.  Sally  Gafford, 
who  was  his  wife,  for  money  of  her  separate 
estate  which  be  receiyed  and  used,  gaye  her, 
Id  February,  1872.  by  parol,  the  lands  on  which 
he  then  lived,  including  the  land  in  controyer- 
cy,  in  payment  thereof,  putting  her  in  posses- 
sion; and  that  she  has  been  in  continuous  pos- 
session, claiming  the  land  as  her  own,  fox  the 
length  of  time  prescribed  by  the  Statute  of 
Limitations  as  a  bar  to  the  entry  of  plaintiff. 
The  court  having  given  the  affirmative  charge 
In  favor  of  plaintiff,  the  main  inquiry  arises 
whether,  from  the  undisputed  facts,  the  con- 
clusion of  law  is  that  Mrs.  Gafford  did  not  and 
could  not  have  such  adverse  possession  as  by 
its  own  mere  force  could  ripen  into  a  title. 

The  legal  title  in  the  lands,  being  vested  in 
Gafford  when  the  mortgage  was  executed, 
thereby  passed  to  plaintiff.  There  is  no  pre 
tense  that  he  had  notice  of  Mrs.  Gafford's 
claim.  The  possession  of  the  mortgagor  there- 
after was  referable  and  in  subordination  to  the 
inortgHgee's  title,  unless  rendered  adverse  by 
an  open  and  positive  disclaimer  of  his  title, 
brought  to  his  knowledge.  QwU  y.  WUkim, 
67  Ala.  108. 

So  long  as  the  mortgagor  holds  in  subservi- 
ency to  the  title  of  the  mortgagee,  the  posses- 
rion  of  his  vendee  under  a  parol  contract  of 
sale  cannot  become  adverse  to  the  mortsngee, 
imlesa  there  is  a  disclaimer  of  the  title  of  the 
mortgagor,  and  a  holding  adversely  to  him. 
Counsel  invoke  the  principle  pronounced  in 
CoUim  v.  Johnion,  6t  Ala.  804,  and  Vandiveer 
T.  SHekrtey,  76  Ala.  227,  that  an  uninterrupted 
possession  of  a  donee,  under  a  parol  gift,  or  by 
a  vendee  under  a  parol  agreement  to  purchase 
when  the  purchase  mone^is  paid,  accompanied 
by  a  claim  to  the  lands,  is  adverse  to  the  donor 
or  vendor,  and  will  be  protected  by  the  Statute 
of  Limitations,  maturing  into  a  perfect  title  if 
continuous  for  the  penod  prescribed  by  the 
statute.  But,  to  have  such  effect,  the  facts  es- 
sential to  constitute  an  adverse  holding  must 
enter  into  and  characterize  the  possession. 
The  mere  assertion  of  a  hostile  claim  or  right, 
and  of  possession,  unaccompanied  by  adverse 
actual  occupancy,  is  insuflicient. 

There  is  no  dispute  that  GMfford  entered  into 
posse2>sinn  of  the  lands  in  1862,  and  continued 
in  possession,  claiming  them  as  his  own,  until 
February,  1872,  the  time  of  the  alleged  parol 
contract  of  sale.  While  Mrs.  Gafford  testities 
that  she  was  put  into  possession  at  that  time, 
and  thereafter  claimed  the  possession  and  own- 
ership, she  also  states  that  there  was  no  change 
of  possession,  but  she  and  her  husband  contin- 
ued to  reside  on  and  occupy  the  lands,  and  he 
controlled  them,  until  his  death,  which  oc- 
curred in  1882.  Ten  years  not  having  elapsed 
after  his  death  before  the  mstitution  of  the  ac- 
tion, the  bar  of  the  Statute  can  become  com- 
plete only  by  ta'^king  her  possession  during  the 
continuance  of  the  marital  relation  to  her  pos- 
session after  the  death  of  her  husband.  The 
direct  question,  then,  is  whether  the  wife  can 
hold  premises  adversely  to  her  husband,  which ' 
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she  claims  to  have  derived  from  him  under  a 
parol  agreement  of  purchase,  and  on  which 
they  continued  to  reside  and  Jointly  occupy  as 
husband  and  wife.  The  statement  and  appli- 
cation of  a  few  elementary  principles  fturoisb 
an  answer. 

Possession,  to  be  adverse,  so  as  to  vest  title 
in  the  possessor  after  the  lapse  of  the  requisite 
time,  must  be  not  only  open,  notorious  and 
continuous,  but  also  exclusive.  It  must  oper- 
ate to  oust  or  disseise  any  other  person  who- 
may  claim  title  or  right  of  possession.  In 
order  to  fall  within  the  operation  of  the 
Statute  of  Limitations,  the  possession  must  be 
sufficiently  exclusive  to  put  the  dispossessed 
claimant  to  his  action  or  entry.  This  can  never 
be  the  case  where  the  party  having  the  title  is 
in  possession,  though  it  may  be  joint  Two 
contemporaneous  possessions  of  the  same  prop- 
erty, each  adverse  to  the  other,  is  a  legal  ab- 
surdity not  conceivable.  Hence  when  two 
persons  are  io  possession,  claiming  under  dif- 
ferAit  and  hostile  rights,  the  law  refers  the 
possession  to  the  party  having  the  title.  Pieh- 
eU  V.  Pope,  74  Ala.  122;  Bragff  y.  Ma»ne,  8S 
Ala.  80:  Farmer  y.  Ealava,  11  Ala.  1028. 

It  may  be  that,  under  the  laws  in  force  at 
the  time  of  the  transaction  in  question,  a  title 
would  vest  in  a  married  woman  by  the  mere 
force  of  an  uninterrupted  possession  of  real 
estate  for  the  statutory  period  under  a  parol 
gift  or  purchase,  where  the  husbatid  never  had 
nor  claimed  any  title,  nor  interfered  with  her 
possession.  There  is  a  clear  distinction  between 
a  possession  of  that  nature  and  a  possession 
under  a  gift  or  purchase  directly  from  the  hus- 
band. There  oeing  no  actual  change  of  pos- 
session, the  oral  agreement  between  Gafford 
and  his  wife  was  void.  It  vested  no  right  nor 
equity,  and  created  no  separate  estate.  It  la 
material  only  to  the  extent  it  may  constitute 
the  origin  and  basis  of  an  adverse  possession. 
Had  Gafford  executed  a  conveyance  directly 
to  his  wife,  it  would  have  been  inoperative  aa 
a  transfer  of  the  legal  title.  Their  continuance 
in  joint  possession  thereafter,  for  no  length  of 
time,  could  have  availed  to  devest  him  of  the 
title  and  vest  it  in  her.  Certainly  a  continu- 
ance of  joint  occupancy,  without  a  conveyance, 
merely  under  a  parol  gift  or  ag^reement  of  pur- 
chase, can  have  no  greater  effect.  The  ele- 
ments essential  to  an  adverse  possession  In  that 
sense,  which  can  ripen  into  a  title  by  its  own 
force  and  the  lapse  of  time,  do  not  and  cannot 
exist  in  such  case.  The  husband  is  not  ousted 
or  disseised,  actually  or  constructively.  The 
possession  of  the  w(ie  does  not  exclude  or  en- 
croach upon  his  possession. 

The  possession  of  Mrs.  Gafford  during  cov- 
erture was  the  possession  of  her  husband,  and 
did  not  become  antagonistic  to  his  rights.  BeU 
v.  Bell,  87  Ala.  630;  Hendricks  v.  Sasfon,  68 
Mich.  576;  1  Am.  &  Eng.  Cyclop.  Law,  260. 

It  results  that  the  Statute  of  Limitations  did 
not  commence  to  run  until  the  death  of  her 
husband. 
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Samuel  LITTLE  it  al.,  Trustees, 

e. 

Joseph  H.  CHADWICE  et  al.,  and  Emily 
Bugbee  et  al.,  Appts, 

(. Mass.....) 

1.  Whflre  an  ezeentor  and  trustee  nn- 

der  a  will  ronden  a  final  account  and  oharffcs 
himaelf  with  a  certain  amount  as  retained  by  blm 
to  pay  annuities,  and  never  sets  this  sum  apart 
but  uses  it  in  his  business  together  with  his  own 
money,  and  afterwards  makes  an  anlgnmont  for 
benefit  of  creditors,  the  annuitants  cannot  im- 
press the  funds  in  the  hands  of  the  assignee  with 
a  trust  for  payment  of  their  annuities. 
8«  The  trust  will  attach  to  money  held  by 
a  person  In  trust  to  raise  annuities  so  long  as 
the  money  can  be  identlfled  or  traced  but  no 
longer:  and  in  case  the  trustee  has  so  mixed  the 
trust  funds  with  his  own  that  they  cannot  be 
traced,  and  then  becomes  bankrupt,  the  cesfuf 
que  trust  can  only  oome  in  and  share  with  the 
general  creditors. 

(February  S6, 1800L) 

APPEAL  by  defendants  Emily  Bugbee  et  at., 
from  a  aeoree  of  the  Supreme  Judicial 
Court,  Tendered  by  a  single  justice  in  Suffolk 
County  upon  a  bill  by  trustees  in  an  assign- 
meat  for  creditora  praying  iDstructions  as  to 
the  execution  of  tbeir  trust.    Afflrmed, 

Plaiutiffs  were  trustees  under  an  assignment 
by  Aaron  D.  Williams,  for  benefit  of  creditors, 
and  filed  this  bill  for  instructions  as  to  the  exe- 
cution of  tbeir  trust. 

Among  the  claims  presented  to  them  was  one 
tnsiog  out  of  the  following  facts: 

One  Mancy  Williams  died  leaving  a  will 


which  was  amy  probated,  by  which  she  ap- 
pointed Aaron  D.  Williams  executor  and  tnia- 
tee,  and  among  other  provisions  gave  to  her 
brother  Charles  Bugbee,  or  to  bis  widow,  in 
case  of  his  death,  an  annuity  of  $600;  and  to 
such  of  their  children  as  ahould  survive  them 
an  annuity  of  |200  each. 

Williams  retained  in  his  possession  a  aoffl- 
cient  fund  to  pay  this  annuitv,  and,  Bugbea 
having  died,  bis  widow  and  cliildren  claimed 
that  the  bonds  in  plaint  iff's  hands  should  bo 
impressed  with  a  trust  for  the  payment  of  such 
annuities,  and  that  a  fund  suincient  to  pay 
them  should  be  set  apart  before  a  dividend  waa 
made  to  the  general  crfdllors  of  Williams. 
The  court  disallowed  the  claim  and  the  claim- 
ants took  this  appeal 

Mr.  George  E.  Smith,  for  appellants: 

An  assignee  under  a  general  assignment  for 
the  benefit  of  creditors  takes  no  better  and  no 
higher  rights  than  the  assignor  himself  had. 
and  is  not  to  be  regarded  as  a  purchaser  for  a 
valuable  consideration  without  notice. 

Chae$  V.  Chapin,  180  Mass.  181. 

Parol  evidence  is  admissible  to  identify  and 
follow  trust  money  laid  out  in  land. 

2  Perry,  Tr.  g  889;  Hopper  y.  Conyen,  L. 
R.  2  Eq.  649. 

If  a  trustee  converts  trust  property  contrary 
to  bis  duty,  the  eutui  que  trvet  has  the  option 
to  hold  him  personally  responsible  or  to  follow 
the  property  if  not  held  by  a  bona  fide  pur- 
chaser without  notice,  or  to  pursue  the  pro- 
ceeds or  the  subsiiluted  property. 

4  Kent,  Com.  12th  ed.  p.  807;  Ofiv&r  y. 
Piatt,  44  U.  S.  8  How.  883  (1 1  L.  ed.  022). 

If  a  man  mixes  trust  funds  with  bis  own,  tho 
whole  will  be  treated  as  the  trust  property,  ex- 


Nora.— ^eeouf  it  oftnittee;  eonduelvenen  of. 

Where  trustees  under  a  wiU  have  rendered  an  ac- 
count which  has  been  allowed,  chargriner  themselves 
with  moneys  of  the  estate,  the  account  is  conclu- 
sive between  them  and  the  eestuia  que  trusty  in  an 
action  on  their  probate  bond.  Bassett  v.  Granger, 
1  New  BnK.  Rep.  438, 140  Mass.  188. 

BeneDciarles  of  a  trust  are:  (1)  those  having  liens 
on  the  trust  estate;  (2i  the  creditors  of  theassig-nor 
in  trust;  (3)  the  assigrnor  himself.  House  v.  Vinton 
Co.  Nat.  Bank,  1  West.  Bep.  166, 48  Ohio  St.  8401 

Followino  trust  property. 

As  lonR  as  trust  property  can  be  traced  and  fol- 
lowed, the  property  into  which  it  has  been  con- 
verted remains  subject  to  the  trust.  Baltimore 
Cent.  Nat.  Bank  v.  Conn.  Mut.  L.  Ins.  Co.  104  U.  S. 
64  (:iS  L.  ed.  898i;  Oliver  v.  Piatt,  44  U.  8. 8  How.  833 
ai  L.  ed.  622>;  May  v.  Le  Oaire,  78  U.  8. 11  WulL  217 
<20  L.  ed.  60) ;  Duncan  v.  Juudon,  82  U.  8.  16  Wall. 
165  (21  L.  ed.  142):  Bayne  v.  United  States,  83  U.  8. 
842  (23  L.  ed.  «i7):  United  States  v.  State  Nat  Bank, 
90  U.  S.  80  (21  L.  ed.  047);  Kiehl  v.  Bvansville  Foun- 
dry Asso.  1  West  Bep.  8S7, 101  Ind.  72.  See  Story, 
Eq.  Jur.  fi  1260:  Taylur  v.  Plumer,  8  Maule  ft  S.  662; 
Pugh  V.  PuKb,  9  Ind.  132;  Newton  v.  Porter,  68  N. 
Y.  183:  Bank  of  America  v.  Pollock,  4  Edw.  Ch.  216; 
Pom.  Eq.  Jur.  I  1051;  Swift  v.  WUliams,  10  Cent 
Rep.  660,  (>S  Md.  286;  Wood  v.  Dummer,  8  Mason, 
813:  honts  v.  Majestre,  1  Johns.  Ch.  805;  Riddle  v. 
Mandevllle,  9  U.  8.  6  Cranoh,  828  (8  L.  ed.  114);  Uus- 
aell  V.  ('hirke,  11  U.  &  7  Cranoh,  08  <8  L.  ed.  271). 

Whenever  a  trustee  has  been  guilty  of  a  breach 
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of  the  trust,  and  transferred  the  property,  the 
tui  que  trugt  has  a  full  riffht  to  follow  such  prop- 
erty into  the  hands  of  such  third  person,  unlets  ho 
stands  in  the  position  of  a  bona  fide  purchaser  for 
a  valuable  consideration,  without  notion  Oliver 
V.  Piatt  44  U.  8.  8  How.  883  ai  L.  ed.  622). 

If,  after  unlawful  conversion  of  the  trust  prop- 
erty, the  trustee  should  repurchase  it  theccsfuigua 
tiiust  may  either  hold  the  original  property  subject 
to  the  trust  or  take  the  substituted  property  in 
lieu  thereof.  IbidL:  May  v.  Le  Chiire,  78  U.  8.  U 
WalL  217  (20  L.  ed.  60). 

Where  ceetuis  que  trust  brought  a  suit  for  the  re- 
covery of  property  conveyed  by  a  trustee  after  hia 
powers  had  ceased  and  the  trust  waa  extinguished, 
they  are  entitled  to  their  property  and  compensa- 
tion for  its  use,  from  the  purchaser  under  the  void 
conveyance;  and  the  matter  of  the  return  to  him 
of  the  money  paid  to  the  trustee  is  one  with  whloh 
the  eeatuig  que  trust  have  nothing  to  do.  Youni:  v, 
Bradley,  lOl  U.  8.  782  (25  L.  ed.  lOU). 

On  an  attempt  to  follow  trust  property  which 
has  passed  out  of  the  tru8tee*8  hands,  the  sole  ques- 
tion is  whether  or  not  it  can  be  Idontlfled,  either  in 
its  original  or  altered  form.  Buglar  v.  OfTutt,  It 
Md.78. 

It  is  a  general  rule  as  well  in  a  court  of  equity  aa 
in  a  court  of  law  that  In  order  to  follow  trust  funds 
and  subject  them  to  the  operation  of  the  trust  thejr 
must  be  iUentifled.  Cavin  v.  Oleason,  7  Cent*  Bep. 
287,  105  N.  Y.  256;  Van  Alen  v.  American  Nat. 
Bank,  62  N.  Y.  1 ;  Newton  v.  Porter,  69  N.  Y.  188& 
Ferris  v.  Van  Techten,  78  N.  Y.  118;  Pennell  v. 
Delfell,  4  DeG.  M.  &  G.  887. 


See  also  29  L.  R.  A.  664;  30  L.  R.  A.  290;  40  L.  R.  A.  552. 
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«ept  ao  far  as  he  may  be  able  to  dJBtingaiBh 
wjbat  18  his  own. 

Frith  ▼.  Cartland,  2  Hem.  A  M.  420;  Penndl 
▼.  D^eU,  4  DeG.  M.  &  Q.  872;  Baltimore  Cent. 
Ifat.  Bank  r.  Conn.  Mut,  L.  Im.  Co.  104  U.  8. 
54 1^  L.  ed  0G8). 

Where  moDev  has  been  misappropriated,  the 
general  rule  of  equity  is,  ibat  those  wronged 
may  pursue  it  as  far  as  it  can  Im  traced,  and 
may  elect  to  take  the  property  in  which  it  has 
been  invested,  or  to  recover  the  money. 

Smith  ▼.  Vodgee.  92  U.  8.  186  (23  L.  ed.  483); 
Oliwr  y.  Piatt,  44  U.  8.  8  How.  409  (11  L.  ed. 
«57). 

Where  the  trust  fund  constitutes  a  part  only 
of  the  purchase  money  of  an  estate,  the  court 
usually  gives  a  lien  on  the  land  only  for  the 
amount  of  the  trust  fund  invested,  and  in- 
terest. 

2  Perry.  Tr.  §  842;  Breenihan  y.  Sheehan, 
125  Mass.  11;  Hopper  y.  Conyen,  L.  R  2  Eq. 
649;  Seala  v.  Baker,  t»8  Beav.  91;  Price  v. 
Blakemore,  6  Beav.  507;  Re  Halldfi  Estate, 
L.  R.  18  Oh.  Div.  60G;  Baltimore  Cent.  Nat. 
Bank  v.    Conn.  Mut,  L.  Ine.  Co,  supra. 

Meeere,  Horace  G.  Allen  and  William 
R.  Howland  for  the  Roxbury  Institution 
for  Savings,  one  of  Williams'  creditors. 

Meesrs.  Gaston  &  Whitney  for  the  Trtis- 


C«  Allen,  J^  delivered  the  opinion  of  the 
oourt: 

The  executor  and  trustee  under  the  will  of 
Mrs.  Williams  having  assigned  his  property  in 
trust  for  the  benefit  of  his  creditors,  the  an- 
nuitants under  that  will  seek  to  establish  a  trust 
in  that  property  and  to  obtain  a  decree  that 
$10,000  be  set  apart  for  the  assignees  and  ap- 
propriated to  secure  and  raise  the  annuities. 
It  was,  however,  fouDd  at  the  hearing  that 
none  of  tbe  property  so  conveyed  was  charged 
with  any  sucb  trust,  and  this  finding  appears 
to  be  tiie  only  one  that  the  evidence  would 
warrant. 

There  is  nothing  to  show  that  there  was  ever 
any  distinct  trust  fund  in  tbe  hands  of  Wil- 
liams, the  executor  and  trustee,  which  was 
Tepresented  by  any  specific  property.  He 
was  also  the  residuary  legatee,  and  nearly  one 
half  of  the  assets  of  the  estate  consistea  of  a 
debt  due  from  himself.  The  rest  was  chiefly 
notes  secured  by  mortgages.  There  was  no 
real  estate.  The  mone\8  received  by  Williams 
from  the  estate  were  mixed  with  bis  own.  He 
paid  the  debts  and  other  legacies  and  rendered 
an  account  called  **fin  1"  in  which  he  charged 
himself  with  ''balance  of  this  account  retained 
to  pay  annuity  of  $C00  per  annum  to  Charles 
Bugliee.  $10  000."  It  was  his  duty  to  set  apart 
this  sum  and  to  keep  it  separately  invested,  but 
he  did  not  do  so.  't  he  settlement  of  the  ac- 
count merely  showed  tliat  he  was  held  respon- 
•ible  for  that  sum,  and  if  he  had  set  it  apart, 
as  he  ought  to  have  done,  the  trust  would  have 
attached  to  the  property  thus  set  apart  But 
since  this  was  never  done,  the  trust  was  never 
impressed  upon  auy  specific  property  or  money 
held  by  Williams.  There  was  merely  an  in- 
debtedness or  liability  on  his  part  to  account 
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for  that  sum.  This  indebtedness  or  liability 
mi{^ht  itself  be  the  subject  of  a  trust,  just 
as  if  it  had  been  the  indebtedness  of  another 
person.  The  trust,  however,  in  such  case  at- 
taches merely  to  tbe  indebtedness  and  to  what- 
ever may  be  realized  from  it,  and  not  to  any 
particular  properly  held  by  the  debtor.  The 
view  most  favorable  to  tbe  annuitanta  that 
could  be  taken  is,  that  Williams  had  liiesum  of 
$10,000  in  money  in  his  hands,  which  was  re- 
tained for  the  purpose  of  raising  the  annuities. 
The  evidence  shows  that  this  was  not  the  case; 
but  assume  that  it  was,  the  trust  would  then 
attach  to  it  as  long  as  the  money  could  be 
identified  or  traced,  but  no  longer.  When  trust 
money  becomes  so  mixed  up  with  the  trustee's 
individual  funds  that  it  is  impossible  to  trace 
and  identify  it  as  entering  into  some  specific 
property,  tbe  trust  ceases.  The  court  will  go 
as  far  as  it  can  in  thus  tracing  and  following 
trust  money,  but  when,  as  a  matter  of  fact,  it 
cannot  be  traced,  the  equitable  richt  of  the 
cestui  que  trust  to  follow  it  fails.  Under  such 
circumstances,  if  the  trustee  has  become  bank- 
rupt, the  court  cannot  say  that  the  trust  money 
is  to  be  found  somewhere  in  the  general  estate 
of  the  trustee  that  still  remains;  he  mav  have 
lost  it  with  property  of  his  own.  And  in  such 
case,  tbe  eestui  que  trust  can  only  come  in  and 
share  with  tlie  general  creditors.  Atty-Oen, 
V.  Brigham,  142  Mass.  248:  Howard  v.  Fay^ 
188  Mass.  104;  White  v.  Chapin,  184  Blass. 
230;  Bresnihan  v.  Sheehan,  125  Mass.  11;  //or- 
law  V.  Dehon,  111  Mass.  195,  108,  199;  Andreua 
V.  Bank  of  Cape  Ann,  8  Allen,  818;  Le  Breton 
V.  Peirce,  2  Allen,  8-13;  Johnson  v.  Ames,  11 
Pick.  178,  181,  182;  Trecothickv,  Austin,  4 
Mason,  16-29;  Ferris  v.  Van  Veehten,  78  N. 
Y.  113;  FHth  v.  Cartland,  2  Hem.  &  M.  417; 
Holland  v.  Holland,  L.  R.  4  Ch.  449;  Isaacson 
V.  Hartoood,  L.  K.  8Ch.  225;  Perry,  Tr.  ^^  W5, 
886.  842;  Story,  Eq.  §§  1258, 1259;  Lewin,  Tr. 
8th  ed.  241,  836,  8U2. 

There  is  nothing  to  the  contrair  in  Baltimors 
Cent.  Nat.  Bank  v.  Conn,  Mut,  L.  Ins.  Co.,  104 
U.  8.  54.  66,  71  [26  L.  ed.  698.  608.  701].  and 
Re.  HalUtVs  Estate,  L.  R.  IB  Ch.  Div.  696.  708. 
721,  which  are  chiefiy  relied  on  by  the  annui- 
tants. 

In  Wisconsin  a  majority  of  the  court  has  de- 
clared that  it  is  not  necessary  to  trace  the  trust 
fund  into  any  specific  property  in  order  to  en- 
force the  tnist;  and  that  if  it  can  he  traced  into 
the  estate  of  the  defaulting  a/^cni  or  trustee, 
this  is  sufficient.  McLeod  v.  Ewins,  66  Wis. 
401-409. 

But  this  seems  to  us  to  be  stated  too  broadly. 

In  the  present  case,  there  is  no  such  thing  as 
tracing  the  $10,000  into  any  particular  pieces 
of  property  covered  by  the  assignment  by  Wil- 
liams for  the  benefit  of  his  creditors.  Tbe  most 
that  can  be  said  is,  that  he  had  this  mon<>y  and 
also  other  moneys  of  his  own  and  used  all  the 
moneys  together  as  his  own  for  several  years 
in  bu>ing,  building  and  selling,  and  that  he 
finally  failed.  Theie  is  no  means  of  ascertain- 
ing, as  a  matter  of  fact,  that  tlie  trust  money, 
if  it  ever  was  trust  money,  is  now  represented 
by  any  property  in  the  hands  of  the  assignees. 
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TbomaB  MURDOCK,  Use  of  Jobn  M.  Hare, 

V. 

FRANKLIN  INSURANCE   CO..   Plff.   in 

Err, 

l....w.Va.. ) 

^1  •  A  policy  of  Insiiraaoe  provides  that 
proof  of  lotBS  shall  be  fhmlshed  to  the  In- 

BuraDoe  company  within  thirty  days  from  the 
date  of  the  loss,  and  that  all  claims  under  it  shall 
be  barred,  unless  prosecuted  within  six  months 
from  the  same  date,  and  also  provides  that  the 
loss  shall  be  paid  In  sixty  days  after  proof  of  loss. 
The  six  months*  limitation  begins  to  run  at  the 
close  of  tne  sixty  days  allowed  the  oompcmy  for 
payment,  not  from  the  actual  loss. 

8*  One  person  charters  of  another  a 
hturge  to  be  employed  by  him  in  the  conveyance 
of  freight  In  a  business  trip  for  profit,  and  has  the 
banre  in  his  custody  and  possession.  He  has  an 
insurable  interest  in  the  barge,  and  may  insure  it 
in  his  cwn  name,  not  only  for  his  own  protec- 
tion, but  also  for  the  protection  of  the  owner  of 
the  barge:  and  if  his  act  of  so  insuring  it  was  au- 

•  thorized  by  the  owner,  or  is  ratified  by  him,  suit 
may  be  maintained  upon  the  policy.  In  case  of 
loss,  and  damages  recovered  to  indemnify  the  loss 
of  the  owner  of  the  barge,  not  merely  the  loss  of 
the  charterer. 

8«  Statutes  are  to  be  constmed  to  have  a 
prospective  operation,  unless  a  contrary  inten- 
tion in  the  Legislature  is  manifest  and  plain. 

4*  In  an  action  on  a  contract,  a  verdict 
was  rendered  for  the  plaintiff  for  a  sum 

of  money  while  8  14.  chap.  iSl,  Code  1868,  as  orig- 
inally enacted,  was  in  force,  providing  that  Judg- 
ment should  be  entered  for  the  amount  found, 
with  interest  from  the  date  of  the  Judgment:  and 
Judgment  was  not  entered  on  such  verdict  until 
1887,  when  said  section  14,  as  amended  by  chapter 
VBfK  Acts  1882,  was  in  force,  providing  that  on  ver- 
dicts Judgment  shall  be  rendered,  with  interest 
from  date  of  verdict.  Such  Judgment  should 
have  called  for  interest  from  its  date,  according 
to  the  Uiw  in  force  when  the  verdict  was  ren- 
dered, and  not  from  the  date  of  the  verdict. 

(November  21, 1888.) 

ERROR  to  the  Circuit  Court  for  Ohio  Coun- 
ty to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  upon  a  policy  of  marine  in- 
surance to  recover  for  tbe  loss  of  a  barge.  Be- 
9tr9ed, 

,  «Head  notes  by  Brannon,  X 


The  facts  an  fully  stated  in  the  opinion. 

MewTB,  Caldwell  &  Caldwell,  for  plain- 
tiff in  error: 

Tbe  effort  of  tbe  plaintiff  is  to  make  the 
policy  read  that  defendant  insured  Thoma» 
Murdock  on  account  of  John  M.  Hare.  A 
written  contract  cannot  thus  be  varied  by  parol 
evidence. 

Orattford  ▼.  Jarrett,  2  Leigh,  630;  TatenerY. 
Luea$,  18  Gratt.  710;  Locktoood  v.  HoUiday,  1^ 
W.  Va.  650;  MeQuirs  v.  Wriffht,  18  W.  Va. 
507. 

The  suit  was  brought  upon  the  policy,  and 
the  plaintiff  sets  up  the  policy  himself  and 
must  recover  on  the  contract  he  declares  on  or 
he  cannot  recover  at  all.  The  fact  that  tbe 
policy  was  not  made  in  accordance  with  repre- 
sentations of  tbe  insured  is  immaterial  since  the 
representations  had  been  made  a  part  of  the- 
contract,  and  the  insured  had  had  an  oppor- 
tunity to  examine  what  was  in  the  repicsenta- 
tions. 

New  York  L,  In$.  Co.  ▼.  Fletcher,  117  U.  8. 
619  (29  L.  ed.  984). 

The  previous  verbal  arrangement  was  merged 
in  the  written  agreement. 

Union  Mut.  L,  Ins,  Co.  v.  Motor y,  96  U.  S. 
546  (24  L.  ed.  675);  Paeifio  Ine,  Co.  v.  CatleU,  4 
Wend.  75. 

If  the  policy  is  in  behalf  of  the  owners,  no 
other  person  than  the  owners  can  recover. 

CaUett  v.  Paeiftc  Im,  Co,  1  Wend.  564; 
Steinback  ▼.  Rhinelander,  8  Johns.  Cas.  269; 
Bodwy  v.  tfnion  1m.  Go.  1  Marsh.  Ins.  47$ 
e,  note;  Toppan  v.  Atkinson,  2  Mass.  865;  Dti- 
mas  Y.  Jones,  4  Mass.  647. 

The  damages  assessed  by  the  Jury  were  ez> 
cessive  and  the  verdict  should  have  been  set 
aside.  The  policy  was  a  contract  to  indemnify 
Thomas  Murdock  for  his  loss.  Yet  the  jury- 
rendered  a  verdict  for  the  full  amount  of  the 
policy. 

Murray  v.  Columbian  Ins.  Co,  11  Johns.  813;. 
Dumas  v.  Jon^s,  4  Mass.  ^50. 

Tbe  amount  judgment  was  rendered  forwaa 
excessive  as  to  mterest  The  verdict  was  ren- 
dered in  1878.  In  1882  a  statute  made  th» 
amount  of  the  verdict  bear  interest,  not  from 
tbe  date  when  the  judgment  was  entered,  but 
from  the  date  the  verdict  is  found.  The- 
Legislature,  without  process  of  law  or  judicial 
finding,  could  not  takeaway  defendant's  money 
to  a  large  sum  in  interest  bv  simply  passing  an. 
Act  that  defendant  should  be  liable  lor  Interest 


NoTK—Proo/  of  loss:  limUation  clause  construed. 

The  conditi.^n  limiting  tbe  time  of  commeDoe- 
ment  of  an  action  to  a  period  less  than  that  pre- 
scribed by  tbe  Statute  of  Limitations  Is  valid,  and 
the  Statute  does  not  operate  to  extend  tbe  time  be- 
yond the  six  months.  Vlririnia  F.  St  M.  Ins.  Co.  v. 
Wells.  88  Va.  796. 

Tbe  words  **Io68  or  damage,**  in  the  limitation 
clause,  must  be  taken  to  relate  to  the  time  of  the 
lose.  Blair  v.  8overelflrn  F.  Ins.  Ca  7  Oao.  L.  T.  410; 
Lampkln  v.  Western  Assur.  Oo.  18  U.  a  Q.  B.  861. 

Where  proofs  are  received  within  a  reasonable 
time  before  expiration  of  the  period  fixed  by  the 
policy  for  suing,  the  company  cannot  cut  off  the 
riirht  to  sue  by  any  negligent  act  on  tts  parL 
Chambers  v.  Atlas  Ins.  Oo.  61  Oonn.  17. 
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The  condition  that  the  Insured  must  give  notlce- 
of  loss  is  a  material  part  of  the  contract,  and  a 
compliance  therewith  Is  a  prerequisite  to  tiae right 
of  recovery  by  the  assured,  and  mere  silence  of  the 
company  is  not  a  waiver  of  such  proofs.  Central 
City  Ins.  Oo.  v.  Gates,  86  Ala.  558. 

To  make  the  condition  effectual  against  the  in- 
sured it  must  be  specially  pleaded  to  defense  like 
the  Statute  of  Limitations.  Lampkin  v.  Western 
Assur.  Oo.  supra. 

Where  there  Is  a  single  subject  of  Insurance 
which  Is  entirely  destroyed,  and  ^mmedUte  notk^ 
of  the  loss  Is  given,  further  detailed  proof  Is  not 
necessary.  Am.  Oent.  Ins.  Co.  ▼•  Uaws  cFaJ  •  Oent. 
Kep.413. 
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^lom  1873  to  1882,  for  which  interest  defend- 
iwni  had  not  been  liable. 

OUiunt  8av.  dk  Loan  Aw>.  t.  To^eka,  S7  U. 
8.  20  Wall.  662  (22  L.  ed.  461);  CMe  y.  La 
Grange,  118  U.  8.  1  (28  L.  ed.  896);  RedjUldy. 
Titalufera  Iran  Co,  110  U.  8.  174  (28  L.  ed. 
109). 

Mr,  W.  P«  Hubbard*  for  defendant  in 
-error: 

Under  the  circumstances  disclosed  in  the 
case  at  bar,  the  ciiarterer  of  a  vessel  has  an  in- 
vBurable  interest. 

Oliv&r  V.  Greene,  8  Masa  183;  Bartlet  ▼. 
Walter,  18  Mass.  267;  1  Parsons,  Marine  Ins. 
pp.  174,  175. 

The  insurance  company  knew  for  whose 
benefit  the  iohuranoe  was  intended. 

Howard  Fire  Ins.  Co.  v.  Chaae,  72  U.  8.  5 
Wall.  509  (18  L.  ed.  524). 

If  those  intended  to  be  insured  are  in  fact 
not  insured  by  this  policy,  it  is  because  they 
have  been  misinescribed  in  the  policy.    The  in 
surance  company  is  estopped  to  rely  on  such 
misdescription. 

PJuBiixx  Tm.  Co,  V.  AUen,  7  West.  Rep.  407, 
109  Ind.  273. 

Parol  evidence  is  admissible  to  ascertain  the 
parties  to  be  insured,  although  on  the  face  of 
the  contract  tbere  is  no  ambiguity  concerning 
the  same. 

DanieU  v.  CiUeens  ln$.  Go.  5  Fed.  Rep.  425. 
See  also  Watere  v.  Monarch  F,  dk  L,  Aesur, 
Co,  5  £1.  &  Bl.  870;  Ho(yper  v.  Robinson,  98  U. 
8.  528  (25  L.  ed.  219);  Eastern  R.  Co,  v.  Relief 
Ins.  Co,  98  Mass.  423;  Herkimer  v.  Rice,  27  N. 
Y.  168;  Rohrbacfi  v.  Oettnania  Ins,  Co.  62  N. 
T.  47;  Fire  Ins,  Asso,  v.  MereJiants  A  M. 
Transp,  Co.  6  Cent.  Rep.  437.  66  Md.  889,  59 
Am.  Hep.  162;  Shaw  v.  .^na  Ins,  Co.  49  Mo. 
^78. 8  Am.  Rep.  150;  Lucas  v.  Liverpool  A  Is, 
<ft  Q,  Ins.  Co.  28  W.  Va.  268;  GoodnU  v.  New 
Enaland  Mut.  F.  Ins.  Co,  25  N.  H.  169. 

Where  a  contract  not  under  seal  is  made  by 
an  agent  in  bis  own  name  for  an  undisclosed 
principal,  either  the  agent  or  the  principal  may 
sue  on  it,  and  parol  evidence  is  admissible  to 
enable  the  principal  to  show  that  he  is  the  real 
^contracting  party. 

Wood,  Fire  Ins.  §  279;  Deitz  v.  Providence 
Wash,  Ins.  Co.  31  W.  Va.  851. 

Plaintiff's  right  of  action  was  not  barred  by 
the  limitation  in  the  contract. 

Barber  v.  Wheeling  F,  A  M,  Ins,  Co.  16  W. 
Va.  658;  Miller  v.  Hartford  Ins.  Co.  70  Iowa, 
■704;  ifoy  y.  Star  F.  Ins,  Co,  77  N.T.  235, 83  Ata. 
JElep.  607;  Friezen  ▼.  AUtmania  F,  Ins,  Co.  80 
Fed.  Rep.  852;  Vette  v.  Clinton  F,  Ins,  Co,  ?0 
J'ed.  Rep.  668;  Chandler  v.  St,  Paul  F,  A  M, 
Ins.  Co,  21  Minn.  85;  Ketchum  v.  Protection 
Ins.  Co.  1  Allen  (N.  B.)  136,  2  Bennett,  F.  Ins. 
Oas.  742. 

The  amount  due  by  a  policy  of  insurance 
carries  interest. 

Peoria  Ins.  Co.  ▼.  Lewis,  18  111.  558;  Knicker- 
bocker Ins,  Co,  V.  0<mld,  80  III  888. 

In  contracts  for  the  payment  of  money,  in- 
terest upon  the  principal  sum  is  a  legal  incident 
of  the  debt  and  a  part  of  the  contract,  and 
courts  have  no  more  power  to  change  the  rate 
of  interest  fixed  than  tbey  have  to  dispense 
with  the  enforcement  of  the  contract. 

Shipman  ▼.  BaOey,  20  W.  Va.  146;  4  Minor, 
?L.R.A. 


Inst.  820,  and  cascs  there  cited;  Johnson  v.  At- 
lantic  A  St.  L,  R  Co.  43  N.  H.  410. 

At  the  common  law  in  actions  on  contracts 
the  plaintiiT  is  entitled  to  interest  on  the  amount 
of  his  verdict  during  the  time  of  delay  caused 
by  the  defendant. 

Bull  V.  Ketc/ium,  2  Denio,  190;  Vredenbergh 
V.  I/allett,  1  Johns.  Cas.  27;  Lord  v.  New  York, 
8  Hill,  430,  note  a. 

If  the  Legislature  could  confer  any  right  to 
be  free  from  the  payment  of  interest  between 
the  dates  of  the  verdict  and  tlie  judgment,-  it 
would  be  a  right  depending  solely  upon  statute, 
and  which  would  fail  with  the  repeal  of  such 
statuteunless  it  had  been  curiicd  into  judgment 

Curran  v.  Otoen,  15  W.  Va.  203.  bee  Lewis 
V.  Arnold,  18  Gratt.  463. 

Brannon,  J„  delivered  the  opinion  of  the 
court: 

Thomas  Murdock  instituted  an  action  of 
covenant  for  use  of  John  M.  Hare,  in  the  Cir- 
cuit Court  of  Ohio  County,  upon  a  policy  of 
marine  insurance,  against  the  Franklin  'Insur- 
ance Company,  for  loss  of  a  bnr^e,  and  there 
was  a  demurrer  to  the  plaintiff's  evidence  by 
the  defendant,  and  a  verdict  assessing  the  plain- 
till 's  damaires  subject  to  it,  and  a  judgment  for 
the  plaintiff  for  such  damages.  The  said  Com- 
pany has  sued  out  this  writ  of  error.  The  brief 
of  appellant's  counsel  contends  ihat  the  action 
is  barred  by  the  limitation  provided  in  the 
policy,  "that,  in  all  cases  of  loss  or  damage, 
the  assured  shall  furnish  to  the  said  Company 
the  proofs  of  the  same  within  thirty  days  from 
the  date  thereof,  and  all  claims  under  tbia 
policy  shall  be  barred,  unless  prosecuted  within 
six  months  from  the  same  date."    There  is  a 

{>rovision,  also,  in  this  policy,  that,  '*in  case  of 
OSS,  such  loss  to  be  paid  m  sixty  days  after 
proof  of  loss,  proof  of  interest  andadjustment 
exhibited  to  the  assurers." 

The  loss  occurred  from  the  sinking  of  the  barge 
Joseph  McDonald  in  the  Cumberland  River. 
April  8,  1868.  Proof  of  loss  was  furnished 
May  23,  1808,  and  action  was  commenced  No- 
vember 2, 1868.  Much  discussion  has  occurred 
in  courts  of  other  States  upon  clauses  in  insur- 
ance policies  limiting  the  period  for  bringing 
suits  upon  them  for  losses.  The  Company  con- 
tends that  the  six  months  commenced  to  run 
from  date  of  loss;  the  plaintiff  contends  that  it 
began  at  the  close  of  the  sixtv  days  ^iven  the 
Company  for  payment,  which  was  sixty  dajrs 
after  proof  of  loss. 

"  Where  tbe  policy  provides  that  the  loai 
shall  be  payable  within  sixty  days,  ninety  days, 
or  any  o&ier  period  after  proof  of  loss  is  made, 
an  action  brought  inside  of  the  period  limited 
is  premature."  Wood,  Ins.  g  436;  May,  Ina. 
§476. 

Some  courts  have  held  that  the  letter  of  the 
limitation  must  govern,  and  that  the  period 
begins  from  the  loss.  Johnson  v.  Humboldt 
Ins,  Co,  91  Dl.  92;  Mows  v.  State  Ina,  Co,  72 
Iowa,  414,  if  the  latter  case  can  at  all  be  said 
to  hold  this. 

But  the  great  weight  of  authority  is  in  sup- 
port of  the  text  of  Wood,  on  Insurance,  §  448: 
"When  a  policy  stipulates  that  no  action  shall 
be  brought  unless  commenced  within  a  certain 
time  after  loss  or  damage  shall  accrue,  and  there 
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Is  n  provision  in  the  policy  that  the  company  will 
pay  in  thirty,  sixty,  ninety  or  any  oiber  num- 
ber of  days  after  proofs  of  loss  have  been  served, 
the  limitation  does  not  attach  until  after  the 
period  which  the  Conipany  has  in  which  to  pay 
the  loss  has  expired.  The  limitation  cannot  ap- 
ply until  a  right  of  action  has  accrued,  and,  un- 
til the  period  which  ihe  company  has  to  pay  the 
loss  in  has  expired,  no  right  of  action  exists." 
Ifew  Ytyrk  v.  Hamilton  F.  In$  Co,  89  N.  T.  45; 
Chandfer  v.  St,  Paul  F.  A  M,  Ins.  Co,  21  Minn. 
85;  EUii  v.  Council  Bluff  Ins,  Co.  64  Iowa,  607; 
ffav  V.  Star  F.  Ins.  Co.  77  N.  Y.  235;  May,  Ina. 
§479. 

The  case  in  this  court,  of  Barber  y.  Wheeling 
If,  dk  M,  Ins.  Co.,  16  W.  Va.  658,  strongly 
leans  to,  in  eff«*ct  sustains,  this  position.  The 
policy  involved  in  that  decision  contained  a 
provision  that  the  loss  should  be  paid  sixty 
days  after  proof,  and,  further,  that  either  party 
mi  gilt  aslc  an  arbitration,  and  that  no  suit 
ihouid  be  brought  until  afterwards,  and  a  pro- 
vision that  no  suit  should  be  maintained  unless 
within  six  montlis  after  the  loss  should  occur. 
This  court  held  that  it  provided  for  an  indefi- 
nite period  before  suit,  and  that  the  "intent  of 
the  parties  to  the  contract  was  that  the  six- 
months'  limitation  should  commence  to  run 
when  the  cause  of  action  accrued,  and  not  be- 
fore." There  that  was  upon  the  award.  Here 
no  arbitration  is  provided  nor  can  we  say  an 
indefinite  period  is  to  elap<^;  before  suit;  but  it 
is  provided  that  the  Company  has  sixty  days  in 
which  to  pay  after  proof  of  loss.  So,  that  case 
is  authority  for  the  position  (1)  that  the  limita- 
tion dots  not  begin  until  cause  of  action  accrues; 
and  f^)  that  it  does  not  begin  from  the  actual 
loss, — thus  departing  from  the  letter  of  the 
policy.  The  Conipany  insists  that  it  denied  its 
liability  by  letter  from  its  secretary  on  April 
25, 1868,  saying:  "I  do  not  think  tbere  is  any 
liability  on  this  Company  for  the  loss  of  said 
barge;  hence  I  cannot  ^ve  vou  any  instructions 
in  the  case.  Supposing  that  you  will  be  here 
soon,  we  will  then  give  you  our  reason  for  this 
opinion." 

This  is  not  an  absolute,  unqualified  denial  of 
liability,  but  contemplated  further  interview; 
and  were  it  such,  according  to  the  opinion  in  2 
Parsons,  Marine  Ins.,  480,the  insured  must  wait 
until  the  time  for  payment  has  gone. 

It  is  next  contended  by  counsel  of  appellant 
that  Murdock  had  no  insurable  interest  in  the 
barge  Joseph  McDonald,  and  that  at  any  rate, 
under  this  policy.  Hare,  the  owner  of  it,  could 
not  take  its  benefit,  because  of  its  being  express- 
ly "on  account  of  steamboat  Charleston  and 
owners."  The  policy  reads:  "On  account  of 
steamboat  Charleston  and  owners,  loss  payable 
to  Captain  Thomas  Murdock.  This  policy  of 
insurance  witnea«eth  that  the  Franklin  Insur- 
ance Company,  by  the.*^e  presents,  do  cause  to 
be  insured,  lost  or  notlost^  in  the  sum  of  $1,000 
on  the  barge  James  McDonald,  towed  by  the 
steamboat  Charleston,  from  Wheeling,"  etc.  It 
is  plain  that  it  was  the  intention  of  the  parties 
to  insure  against  loss  to  the  barge.  Muraock's 
relation  to  it,  having  chartered  It  of  its  owner, 
Hare,  and  being  in  possession  and  custody  of 
It  for  the  trip  for  business  for  profit,  gave  him 
an  insurable  interest  in  it. 

Parsons,  in  hia  work  on  Marine  Insurance 
(▼oL  !•  p.  161),  aakt  and  answers  the  question: 
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"  What  is  the  interest  in  the  property  which  i» 
the  subject  matter  of  the  insurance  which  shall 
make  the  contract  valid?  We  think  llie  best 
definition  to  be,  any  such  interest  as  shall  make 
the  loss  of  that  property  a  pecuniary  damage 
to  the  insured.  The  most  common  form  of 
this  is  the  direct  interest  of  absolute  ownership. 
But  it  is  certain  that  the  injured  need  not  be  aa 
owner,  if  he  be  so  circumstanced  with  respect 
to  the  property  that  he  will  derive  some  pe- 
cuniary benefit  from  the  safety  of  the  thing  or 
its  conlinued  existence,  and  some  injury  fron^ 
its  destruction." 

This  doctrine  is  supported  by  high  authority. 
Lueena  v.  Craufurd,  2  Bos.  &  P,  N.  R,  269; 
Buck  v.  Chesapeake  Ins.  Co.  26  U.  8.  1  Pet 
151  [7  L.  ed.  Sk)l;  opinion  in  Hooper  ▼.  BMi^ 
son,  98  U.  8.  588  [25  L.  ed.  221]. 

A  charterer  may  insure.  Bartlet  y.  Walter ^ 
18  Mass.  267;  Bobbins  y.  New  York  Ins.  Co.  1 
Hall,  825. 

The  very  fact  that  the  Company,  having  op- 
portuniUr  to  inquire,  if  it  wished,  as  to  the  in- 
terest of'^the  assured,  and  that  it  did  issue  to 
him  a  policy,  is  prima  facie  evidence  of  his  in- 
surable interest,  placing  the  burden  on  it  to 
disprove  it.  S/ieppard  v.  Peabody  Ins.  Co.  21 
W.  Va.  8158. 

Thus,  Murdock  has  relations  recognized  by 
the  law  of  insurance  to  this  barge,  and  was  not 
a  mere  stranger  to  it.  Then  the  further  (ques- 
tion arises,  Did  this  policy  rover  only  Murdock'a 
interest,  or  also  that  of  Hare?  We  think  it 
covered  the  interest  of  Hare  aa  owner  of  the 
barge.  The  fact  that  the  policy  is  "on  account 
of  steamboat  Charleston  and  owners,"  and  that 
this  barge  is  the  thing  insured,  and  that  it  waa 
to  be  towed  by  the  steamboat,  leads  us  to  the 
conclusion  that  this  word  "owners"  wns  in- 
tended to  cover  the  ownership  of  the  hnrge* 
and,  at  any  rate,  that  oral  evidence  may  be 
heard  to  establish  that  fact.  Murdock's  evi- 
dence is  that  he  stated,  when  the  polic}^  wae 
negotiated  to  the  Company,  that  the  policy  was 
to  protect  himself  and  Hare,  the  owner  of  the 
barge.  He  was  the  charterer  or  bailee  of  the 
barge,  and  acted  herein  aa  agent  of  Hare. 
The  opinion  in  Hooper  y.  Robinson,  supra, 
lays  down  the  proposition  that  "the  agent*, 
factor,  bailee,  carrier,  trustee,  consignee,  mort- 
gagee and  every  other  lienliolder  may  insure 
to  the  extent  of  his  own  interest  in  thnt  to 
which  such  interest  relates;  and  by  the  clause 
'on  account  of  whom  it  may  concern,'  for  all 
others,  to  the  extent  of  their  respective  inter- 
ests, where  there  is  previous  authority  or  sub- 
seqiient  ratification.'^ 

The  syllabus  announces  that  a  policy  to  A 
"on  account  of  whom  it  may  concern,  or  with 
other  equivalent  terms,  will  inure  to  the  interest 
of  the  party  for  whom  it  waa  intended  by  A." 

It  seems  to  ua  the  word  "owners"  in  this  pol- 
icy meets  this  requirement,  and  thus  includes 
Hare's  interest,  as  we  do  not  think  it  was  in- 
tended to  refer  to  owners  of  steamboats.  The 
words  "on  account  of  owners"  mean  anyone 
intended,  who  is  an  owner  of  the  thing  insured. 
1  Parsons,  Marine  Ins.  47. 

But,  outsde  of  the  principle  that  there 
must  be  words  like  "  or  whom  it  may  con- 
cern," or  any  aid  from  the  word  "owners/*  i» 
this  poli^,  this  court  has  gone  further  in  Shefh 
pard  ▼.  Peabody  Ins.  Co.,  21  W.  Va.  868,  hold- 
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iDg  that,  "if  a  party  has  the  care  and  cufltody 
of  property,  be  may  insure  it  in  his  own  name, 
even  though  he  be  not  responsible  for  its  safety. 
If  he  really  insured  it  for  the  owner,  though 
this  be  not  expressed  on  the  face  of  the  policy, 
for,  in  such  case,  he  has  an  insurable  interest; 
and,  in  general,  to  ^ve  a  party  an  insurable  in- 
terest in  property,  it  is  not  necessary  that  he 
should  have  any  actual  right  of  property,  either 
legal  or  equitable,  in  the  subject  insured,  but  it 
is  Bu'^cient  if  he,  or  those  whom  be  represents, 
will  suffer  an^  sort  of  loss  by  its  destruction." 

And  in  DetU  v.  Prdvidenee  Wash.  Ins.  Co,,  81 
y9.  Va.  851,  it  is  held  that  "where  a  contract, 
not  under  seal,  is  made  by  an  agent  in  his  own 
name,  for  an  undisclosed  principal,  either  the 
agent  or  the  principal  may  sue  upon  it,  and 
parol  evidence  is  admissible  to  enable  the  prin- 
cipal to  show  that  he  is  the  real  contracting 
party." 

Hare  ratified  Murdock'sact  of  insurance,  and 
this  policy  was  assigned  to  him. 

The  courts  are  justly  liberal  to  the  injured  in 
these  matters,  because  the  company  has  insured 
the  proi^ei  ty  against  loss,  and  when  loss  comes 
it  is  only  holding  it  to  do  what  it  contracted  to 
do,  and  it  cannot  harm  it  beyond  what  it  con- 
templated when  it  issued  the  policy,  that  the 
owner  take  the  benefit,  though  not  named,  un- 
der one  wno  acted  for  him.  Appellant  sug- 
eestc  that  the  declaration  is  in  the  name  of  Mur- 
dock,  in  his  own  right,  and  on  a  policy  treated 
by  the  declaration  as  made  to  him,  and  averring 
the  barge  to  be  his  also;  whereas  the  evidence 
shows  that  the  ownership  of  the  barge  was  in 
Hare,  and  only  a  mere  rierht  and  possession  in 
Murdock  as  a  charterer,  and  the  loss  proven  is 
thus  Hare's,  not,  as  the  declaration  states,  aloss 
to  Murdock  by  de$>truction  of  his  property. 

It  is  settled  by  Deita  v.  Providence  )^a^.  Ins, 
Oo.p  supra,  that  an  agent,  upon  a  contract  made 
in  bis  name,  for  an  unnamed  principal,  may 
sue  in  his  own  name.  In  declaring  on  such  a 
contract,  he  is  to  follow  its  letter,  treating  him- 
self as  holding  the  legal  title  under  it  as  payee 
or  contractor.  The  fact  that  he  may  sue  in  his 
own  name  imports  that,  as  the  contract  is  in 
his  own  name,  he  may  plead  on  it  as  such.  If 
he  may  sue  in  his  own  name,  why,  in  describ- 
ing the  property,  may  he  not  describe  it  as  in 
the  contract  as  nis,  and  the  loss  as  to  his  prop- 
erty? 

The  case  otBeiU  ▼.  Providence  Wai^,  2ns,  Co, 
says  tliat  an  agent  may  take  an  insurance  in 
the  name  of  himself  for  property  not  owned  by 
him,  and  sue  on  the  policy  in  nis  own  name. 
Thus,  in  effect,  it  holds  that  an  agent  may  in- 
sure another's  property  without  the  words  "and 
owners"  or  other  eouivalent  words,  and  sue  in 
his  own  name  for  the  use  of  another  party.  If 
■o,  must  he  not  necessarily,  in  declaring  upon 
the  policy,  allege  the  property  and  consequent 
loss  as  his7  It  will  be  said  that  in  DeiU  y. 
ProvideneeWash.  Jns,  Co,  a  statement,  treated  as 
part  of  the  declaration,  averred  the  property  to 
belong  to  the  true  owner,  but  that  such  is  not 
the  case  here.  That  statement  prevented  any 
yariance  between  the  allegation  of  property 
and  proof  of  property,  both  showing  the  prop- 
erty to  be  in  the  wife;  but  it  is  not  perceived 
that  it  altered  the  riffht,  exist  iDg  without  it,  of 
ttie  agent  to  sue  and  declare  in  his  own  name. 
When,  in  this  case,  the  evidence  came,    it 
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showed  that  the  absolute  owner  of  the  property 
was  Hare.  not.  as  the  declaration  alleged,  Mur- 
dock; but  with  it  was  evidence  that  Murdock 
had  lawful  possession  of  the  property,  and  a» 
agent  insured  it, — facts  which  operated  to  nulli- 
fy the  variance.and  made  t  hat  no  variance  which 
without  such  facts  would  have  been  a  variance. 

"  The  agent's  right  to  sue  in  his  own 
name,  where  [as  here]  the  instrument  is  in 
terms  payable  to  him,  is  the  same,  whether  it 
be  a  promissory  note,  bill  of  exchange,  check 
bill  of  lading,  policy  of  insurance,  uond  and 
the  like  instances."    1  Wait,  Act.  and  Def.  279. 

In  policies  of  insurance  it  is  a  common  prac- 
tice to  bring  your  action  either  in  the  nnme  of 
agent  or  principal,  tsnrgent  v.  MorriSy  8  Bam. 
&  Aid.  277.  cited,  8  Rob.  Pr.  (New)  85. 

Again,  Murdock  was,  as  charterer  of  thia 
barge,  a  bailee  in  actual  possession,  having 
tlius  a  special  or  qualified  properly.  As  such 
bailee  he  could  maintain  tre.<<pass  or  trover  for 
its  injury  or  loss.    8  Rob.  Pr.  (New)  415,  4l6. 

No  proposition  is  better  settled  than  that 
either  bailor  or  bailee  may  maintain  action  ia 
respect  of  it  against  a  wrong- doer. — the  latter 
by  virtue  of  his  possession;  the  former  by  rea- 
son of  his  property.  3  Rolle.  Abr.  551;  Com. 
Dig.  Trespass;  8  Rob.  Pr.  (New)  416;  6  Wait, 
Act.  and  Def.  104;  2  AddiBon,  Torts,  §  520;  1 
Hilliard.  Torts,  494. 

In  criminal  pleading  property  may  be  laid  in 
the  indictment  as  the  property  of  bailee  baying 
special  property.    2  Bishop,  trim.  Proc.  ?l  721. 

No  matter  that  the  recovery  by  the  auent  or 
bailee,  when  effected,  will  be  for  the  use  of  an- 
other. 

The  court's  opinion  in  Rhoades  v.  BlacJci'^fon, 
106  Mass.  834:  *'It  is  a  well-established  rule 
of  law  that  when  a  contract,  not  under  seal,  ia 
made  with  an  agent  in  his  own  name,  for  an 
undisclosed  principal,  either  the  agent  or  tho 
principal  may  sue  upon  it.  If  the  agent  sues, 
It  is  no  ground  of  defense  that  the  ocneficial 
interest  is  in  another,  or  that  the  plaintiff, 
when  he  recovers,  will  be  bound  to  account  to 
another.  There  is  an  additional  reason  for 
giving  this  right  to  the  agent  when  he  has  a> 
special  interest  in  the  subject  matter,  or  a  lien 
upon  it.  But  the  rule  prevails  when  the  sole 
interest  under  the  contract  is  in  the  pnncipal. 
The  agent's  right  is.  of  course,  subordinate  ta 
and  liable  to  the  control  of  the  principal,  to  the* 
extent  of  his  interest.  He  may  supersede  it  by 
suing  in  his  own  name,  or  otherwise  suspend 
or  extinguish  it.  subject  only  to  the  spiecial 
right  or  lien  which  the  ap:cnt  may  have  ac- 
quired."   See  Wood,  Iuf.  ^  279. 

Again,  if  the  word  "owners"  in  this  policy 
makes  it  an  open  policy,  like  the  woras  *'or 
whom  it  may  concern"  or  "owners."  as  I  have 
above  held,  Murdock  might  sue  on  it  for  the 
use  of  Hare.  Wood,  on  Insurance,  818,  laya 
it  down  that  "where  the  policy  is  open,  and 
payable  'to  whom  it  may  concern,'  an  actioa 
may  be  maintained  in  the  name  of  any  person, 
having  an  insurable  interest  in  the  property, 
whose  interest  and  relation  to  the  property  ia 
such  that  he  can  be  said  to  have  been  within, 
the  contemplation  of  the  parlies,  and  the  deo- 
laradon  must  show  such  interest  and  relation; 
or  the  person  interested  may  maintain  an  ac 
tion  in  the  name  of  the  assured,  for  his  benefit 
and  such  ia  the  better  practioa  ' 
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Pennstlyanu.  Sufrbmb  Ooubt. 


Mab., 


1  presume,  in  the  latter  case,  the  declaration 
would  be  on  lb  property  as  that  of  the  as- 
sured. 

Again,  no  objection  was  made  or  exception 
taken  to  the  introduction  of  evidence  that  Hare 
was  the  owner  of  the  absolute  property  in  the 
bar^e.  Had  this  objection  been  made  in  the 
trial  court,  it  could  have  been  remedied  under 
our  Statute  of  Amendment.  Not  having  been 
there  made,  it  is  too  late  to  raise  it  for  the  first 
time  in  this  court.  Harrison  v.  Farmers  Bank, 
«  W.  Va.  1;  Cook  v.  Hays,  9  Gratt.  142. 

The  policy  treated  and  recognized  Murdock 
as  owner  of  the  barge,  and  promised  him  pay- 
ment of  the  policy.  When  a  note  is  made  to  a 
corporation,  this  estops  the  denial  of  its  exis- 
tence. Here  the  policy  must  be  held  as  rec- 
ognizing his  title  tor  lis  purposes,  and  the  fact 
that  the  evidence  showed  that  he  had  a  special 
property  while  Hare  had  the  absolute  properly 
would  not  seem  to  produce  a  variance.  If 
there  had  been  an  averment  of  this  property  in 
Hare,  would  it  have  defeated  Murdock's  re- 
covery, the  policy  being  payable  to  him?  If 
not,  why  is  such  averment  necessary  ?  To  pre- , 
vent  surprise?  That  would  be  a  fact  which 
would  not  be  in  law  a  surprise,  for  the  special 
property  in  Murdock  would  prevent  its  so  op- 
erating.* Will  nn»  a  recovery  in  this  action  of 
the  whol?  loss  bar  Hare  from  another  action 
for  the  same  cause? 

Appellant's  counsel  next  insists  that  the  dam- 
ages ($1,244.85)  were  excessive,  and  for  that 
cause  the  verdict  should  have  been  set  aside. 
Not  deciding  whether  the  motion  to  set  it 
aside,  made  March  2,  1887,  was  too  late,  or 
could  be  entertained,  we  cannot  say  that  it  was 
excessive.  The  policy  fixes  the  valuation  of 
the  barge  at  $2.0^0,  the  sum  insured  at  $1,000, 
and  thus  it  was  a  valued  policy,  and  there  was 
total  loss.  Valued  policies  bind  th^  insurer  to 
pay  the  whole  sum  insured  in  case  of  total  loss. 
Wood,  Ins.  §  41;  Parsons,  Marine  Ins.  260, 
and  note, 

Murdock's  evidence  puts  the  bar&re's  value  at 
$1,500  to  $2,000  at  least,  and  Shipley's  at  $2^- 
000  at  least.  Taking  the  vit^w  we  do,  that  this 
policy  covers,  not  merely  Murdock's  insurable 
interest,  but  also  the  property  of  Hare  as 
owner,  we  cannot  say  the  sum  is  excessive. 
"Agents,  commission  merchants  or  others  hav- 
ing the  custody  of,  and  being  responsible  for, 
property,  may  insure  in  their  own  names;  and 
they  may,  in  their  own  names,  recover  of  the 
insurer,  not  only  a  sum  equal  to  their  own  in- 
terest, .  .  .  but  the  full  amount  named  in  the 
policy,  up  to  the  value  of  the  property."  TFar- 
ingv.  Indemnity  F.  Ins.  Co.  46  N.  Y.  606. 

The  last  point  made  by  the  brief  of  appel- 
lant's counsel  is  that  the  verdict  having  been 
rendered  on  May  25,  1678,  and  judgment  on 


May  28,  1887,  it  was  error  to  make  the  sum 
found  by  the  verdict  bear  interest  from  date  of 
verdict,  as  the  judgment  does.  We  concur  In 
this  view.  At  the  date  of  the  verdict  it  was 
provided  by  Code  1868,  chap.  131,  ^  14,  that 
the  jury  should ,  find  the  amount  of  principal 
and  interest  due  at  the  time  of  the  trial,  and 
judgment  should  be  rendered  for  thatamount» 
with  interest  from  the  date  of  the  judgment. 
Chapter  120,  Acts  1882,  amending  this  section, 
provided  that  judgment  should  be  rendered  for 
the  amount  of  the  verdict,  with  interest  from 
the  date  of  the  verdict.  Thus,  the  law  in  force 
when  this  verdict  was  rendered  did  nut  impose 
the  but  den  of  interest  from  the  verdict,  if  anj 
time  should  elapse  before  judgment.  The  mat- 
ter of  interest  upon  a  sum  found  by  a  verdict 
is  of  statute  regulation,  and  the  then  law  at 
once,  upon  the  return  of  the  verdict,  attached 
to  it,  fixing  the  rights  of  the  parties  to  it,  and 
by  that  they  must  oe  governed. 

The  Act  of  1882  does  not  expressly  apply  (if 
it  effectually  could)  to  veniicts  rendered  before 
it  became  a  law,  and  we  should  not  give  it  • 
retrospective  operation,  and  thus  place  a  bur- 
den on  the  defendant,  which  bv  Uie  law  in 
force  at  the  date  of  the  verdict  he  would  not 
bear.  Though  the  Legislature  may  have  the 
power  to  make  a  law  operate  retrospectively. 
It  must  clearly  appear  that  such  was  the  inten- 
tion, the  presumption  being  that  it  was  intended 
to  operate  on  future  transactions.  Dutul  v. 
Malone,  14  Gratt.  24;  Cooley,  Ctmst.  Lim.  370; 
Wade,  Retroactive  Laws,  §  &4;  McCanee  ▼• 
Taylor,  10  Gratt.  685. 

'The  language  and  manifest  intent  of  this 
fourteenth  section,  as  re-enacted  in  1882,  bear 
evidence  that  it  was  designed  for  future  ver- 
dicts. Though  it  be  hard  on  the  plaintiff  to 
^t  no  interest  for  the  long  space  from  the  ver- 
dict and  judgment,  such  is  the  rieht  nf  the 
parlies.  It  may  be  true,  as  contended  by  ap- 
pellee's counsel,  that  a  policy  of  insurance  beare 
interest  after  loss;  but  that  policy  is  so  far 
merged  by  the  verdict — by  the  proceedings  in 
the  court  towards  final  judgment — that  we 
cannot  look  to  it,  but  must  go  by  the  Statute. 

Being  of  opinion  that  in  this  matter  of  inter* 
est  the  Circuit  Court  erred.  Vie  judgment  must 
he  reversed^  with  costs  to  appellant  in  this  court; 
and  this  court,  proceeding  to  render  such  jud^ 
mentas  the  Circuit  Court  should  have  rendered 
thereupon,  it  is  considered  that  the  plaintiff  re> 
cover  from  the  defendant  $1,244.85,  the  dam- 
ages by  the  jury  in  their  verdict  assessed,  with 
interest  thereon  from  the  28ih  day  of  May, 
1^87,  until  payment,  and  also  his  costs  about 
his  suit  expended. 

Snyder*  P.,  and  Ene^lieky  /•»  concurred^ 
Greent  t/L,  being  absent. 


PENNSYLVANIA  SUPREME  COUKT. 


^leoi^  G.  8TAHCK,  Admr.,  etc.,  of  Joseph 
E.  Starck,  Deceased, 

UNION   CENTRAL   LIFE    INSURANCE 
CO.  of  Cincinnati,  Ohio,  Appt* 
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An  insaraaee  eompany  Is  not  prevented 

7  L.  R.  A. 


fi*om  eettinf  up  the  enlclde  of  an  Inaared 
person  ai  a  deiense  to  Its  liability  on  the  policy 
Insuring  his  life  by  a  statute  providing  that  ''all 
companies,  after  havioff  received  three  auniial 
premiums  on  any  policy,  •  .  •  are  estopped  from 
defending  upon  any  other  ground  than  fraud, 
against  any  claim  arising  upon  such  policy  by 
reason  of  any  errors,  omisstons  or  misstatemeota 
of  the  assured  In  any  application  made  by  such 
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00  which  the  P0II07  wa3  issued,  ezo^t. 
(March  81, 1800.) 


APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  North 
bampton  Countj  in  favor  of  plaintiff  in  an  ac- 
tion upon.a  pohc^  of  life  insurance.    B^oerud, 
The  case  sufficiently  appears  in  the  opinion. 
Mr,  Charles  F.  waiter  for  appellant 
Mr,  H«  J.  Steele  for  appellee. 

Sterretty  J.,  delivered  the  opinion  of  the 
court: 

In  his  statement  plaintiff  claimed  $2,000,  the 
full  face  value  of  the  policy.  The  Company, 
in  its  affidavit  of  defense,  averred  that  the  in- 
sured, by  reason  of  his  having  committed  sui- 
cide, on  July  27,  1889,  viqhted  the  eighth 
condition  of  u\»  policy  and  thereby,  rendered 
the  same  null  and  void,  except  as  to  the  sura 
of  $74.62,  the  "reserve  value"  of  the  policy 
which  is  protected  by  the  ninth  condition  there- 
of. The  eighth  condition,  above  referred  to, 
provides  "that  in  caw  the  insured  shall  die  by 
his  own  band,  whether  sane  or  insane  .  .  . 
this  policy  shall  become  null  and  void." 

The  plaintiff  having  elected  to  take  Judg- 
ment for  the  reserve  value,  admitted  to  be  due, 
and  proceed  for  the  residue,  entered  a  rule 'for 
Judgment  for  want  of  a  sufficient  affidavit  of 
defense.  The  rule  was  afterwards  made  abso- 
lute and  judgment  entered  accordingly.  From 
that  Judgment  this  appeal  was  taken,  and  the 
only  question  for  our  consideration  is  whether 
the  court  below  erred  in  construing  the  thir- 
teenth condition  of  the  policy,  and  holding 
that  the  Company  was  est(»p|)ed  by  its  pro- 
visions from  insisting  on  the  bar  of  the  eighth 
condition  above  quoted.  The  thirteenth  con- 
dition is  as  follows:  "Whether  the  insured  re- 
side in  Ohio  or  elsewhere,  this  policy  is  issued 
subject  to  the  following  named  section  of  the 
Ohio  Revised  Statutes:  section  8626.  All  com- 
panies after  having  received  three  annual  pre- 
miums on  any  policy  issued  on  the  life  of  anv 
person  in  this  State  are  estopped  from  defenci- 
ing  upon  sny  other  ground  than  fraud,  against 
any  claim  arising  upon  such  policy  by  reason 
of  any  errors,  omissions  or  misstatements  of  the 
assured  in  any  application  made  by  such  ss- 
sured  on  which  the  policy  was  issued  except 
as  to  age." 


It  was  conceded  that  the  three  annual  pre- 
miums were  paid  bv  plaintiff's  intestate,  and, 
if  the  learned  president  of  the  common  pleas 
was  right  in  his  construction  of  the  thirteenth 
condition,  the  Company  was  estopped  from 
enforcing  the  bar  of  the  eighth  condition  of  the 
policy,  in  this  case;  but,  we  are  of  opinion  that 
he  was  mistaken  as  to  the  scope  and  effect  of 
the  thirteenth  condition.  In  our  opinion  it  has 
no  effect  whatever  on  the  eighth  condition. 

The  condition  in  question  is  not  as  clearly 
expressed  as  it  might  have  been,  and  its  mean- 
ing is  further  obscured  by  the  omission  of  a 
comma  after  the  words  "such  policy."  For- 
merly it  was  unusual  to  punctuate  legisla  ive 
Acts  and  deeds,  but  in  construing  them  the 
courts  always  read  ihem  with  such  stops  sa 
gave  effect  to  the  whole.  4  L  R.  65.  It  ia 
well  settled,  that  neither  punctuation  nor  the 
absence  of  points  is  to  be  seriously  re|^rded  in 
the  construction  of  statutes.  It  was  mlended, 
by  the  condition  under  consideration,  that  the 
Company,  after  having  received  three  annual 
premiums,  should  be  estopped  from  defending, 
etc.,  on  (he  ground  that  errors,  omissions  or 
misstatements  were  made  by  the  assured  in  the 
application  on  which  the  policy  was  issued, 
unless  such  errors,  omission  or  nii^statementa 
were  of  such  a  character  as  to  amount  to  ac- 
tual fraud,  excepting,  however,  misstatements 
as  to  age,  whether  fraudulently  made  or  not. 
In  other  words  the  thirteenth  condition  re- 
lates solely  to  defenses  based  on  errors,  omi^ 
sions  or  misstatemenls  in  the  application;  and, 
with  the  exception  of  errors  or  misstatements 
as  to  age,  it  debars  the  Com  pan  v  from  defend- 
ing on  either  ground  in  case  the  error,  omis- 
sion or  misstatement  was  inadvertently  or  in- 
nocently made,  but  it  does  not  prohibit  the 
Company  from  defending  on  the  ground  that 
the  errors,  omissions  or  misstatements  were 
fraudulently  made,  or  on  the  ground  that  error 
or  misstatement  as  to  age  was  actually  made^ 
whether  fraudulently  or  not 

We  find  nothing  in  any  of  the  provisions  of 
the  policy  that  was  intended  to  estop  the  Com- 
pany, in  any  case  of  suicide,  from  setting  up  the 
bar  of  tlie  eighth  condition,  except  to  the  ex- 
tent of  the  "rebcrve  value"  of  the  policy,  to 
which  reference  has  already  been  made. 

Judgment  reoerned, 

MeColiam  and  Hitchell»  JJ»,  absent 


CALIFORNIA  BUPREMB  COURT. 


Frederick  WIESE,  Respt,, 

tj. 

8AN  FRANCISCO  MUSICAL  FUND  SO- 
CIETY, Appt 

(82  0aLe49>. 

1*  A  Judgment  dedding^  that  a  ntitaal 
benefit  society  had  no  power  to  hmltthe 


Vorm.— Doctrine  of  res  judicata. 
The  doctrioe  of  retjiuiicata  Is  plalu  and  intelltjrl- 
ble,  and  amounts  simply  to  this,  that  a  oause  of  ac- 
tion onoe  finally  detormtned,  without  appeal,  be- 
tween  the  parties,  on  the  merits,  by  a  competent 
7URA. 


amount  of  stole  benefits  is  oonclnslve  against  the 
validity  of  such  limitation  as  a  defease  in  a  Aub- 
sequent  action  for  new  InstallmentB  which  have 
become  due  to  the  same  pluiutilf  by  the  contina- 
ance  of  his  sickness. 

8*  The  fket  that  a  Judgment  was  ren- 
dered In  a  suit  commenced  in  a  Justloe*8  court 
makes  no  difference  with  it8oonclu.<«lveues8«  when 
rendered  in  the  exercise  of  jurisdiction. 

(January  80,  ISea) 


tribunal,  cannot  afterwards  be  litigated  by  a  new 
proceeding  either  before  the  same  or  any  otiier  tri« 
bunaL  Foster  v.  The  Biobard  Busteed,  100  Aiaas. 
400. 
The  doctrine  applies  to  the  decision  at  the  referee 
»7 


See  also  23  L.  R.  A.  103;  37  L.  R.  A.  805. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Supenor  Court  for  the  City  and  Coun- 
ty of  San  Francisco  in  favor  of  plaintiff,  and 
irom  an  order  denying  a  motion  for  a  new  trial, 
in  an  action  lo  recover  certain  sick  benefits  al- 
leged to  be  due  plaintiff  by  reason  of  his  mem- 
bership in  defendant  Society.    Afflmud. 

Commissioner's  opinion. 

Plaintiff  became  a  member  of  the  defendant 
Society  at  a  time  when  there  was  a  by-law  in 
force  providing  that  in  case  a  member  not 
specially  disqualified  should  become  sick,  he 
should  receive  the  sum  of  $10  per  week. 


While  this  by-law  was  In  force  plaintiff  be- 
came, by  reason  of  sickness,  entitled  to  the 
benefits,  which  he  received  for  more  than  a  year. 

During  that  time  the  Society  adopted  a  by- 
law which  provided  that  if  a  member  shall 
have  received  t)enefit8  continuously  for  six 
months  the  payment  of  benefits  to  such  mem- 
ber shall  thereafter  cease. 

Under  this  by-law  payments  to  plaintiff  were 
stopped  aod  he  afterwards  sued  in  a  justice's 
court  to  recover  a  certain  amount  alleged  to  be 
due  and  recovered  judgment,  which  was  af- 
fimed  upon  appeal  to  the  superior  court 


on  a  question  within  the  power  of  the  oourt  to  di- 
rect to  l>e  detercaiaed  by  a  refereooe,  and  whloh 
miffht  be  reviewed  oo  appeal.  Demarest  f.  Dal?, 
11  Abb.  Pr.  16;  Outram  v.  Morewood,  3  East,  846; 
Gardner  v.  Buokbee*  8  Cow.  120:  Burt  v.  Bteraburgh, 
4  Oow.  600;  Wood  v.  Jackson,  8  Wood.  9;  Miller  v. 
Manice,  6  Hill,  121;  Bouchaud  v.  Dias,  8  Denio,  288; 
Doty  V.  BrowD,  4  N.  Y.  71;  Birokhead  v.  Brown,  6 
Bandf.  134;  Davis  v.  TaiJoot;  12  N.  Y.  184;  Gastle  v. 
Koye8.14N.Y.829. 

Questions  passed  upon  by  the  iSupreme  Court  of 
Illinois  in  a  former  decision  of  the  case  are  ret  jMdU 
tola.  Hyde  Park  v.  Corwith,  9  West  Bep.  788,  122 
111.441. 

In  order  that  a  judfrment  may  constitute  a  bar  to 
another  suit,  it  must  be  rendered  in  a  proceeding 
between  the  same  parties  or  their  privies,  and  the 
point  of  oontroversy  must  be  the  same  In  l>oth 
oases,  and  must  be  determined  on  its  merits. 
Hughes  V.  United  States,  71  U.  &  4  WaU.  faz  0»U 
ed.  aOB). 

Where,  in  a  former  case  in  the  same  court,  be- 
tween the  same  parties,  it  has  been  adjudged  that 
an  alleged  contract  relied  on  by  defendant  does 
not  exist,  it  is  proper  to  strike  out  an  answer  which 
sets  up  the  same  contract,  and  to  exclude  evidence 
offered  to  prove  it.  Usees  v.  Chicago,  I.  ft  D.  B.  Co. 
92  Iowa,  286. 

A  decree,  sentence  or  Judgment  of  a  court  of 
oompetent  Jurisdiction  Is  conclusive  in  any  future 
litiiration  of  the  same  question  between  the  same 
parties  or  those  claiming  under  them.  Andrews  v. 
Stelle,  22  N.  J.  Eq.  479;  Bhie  v.  Bingham,  7  Barb. 
494;  Young  v.  Uummell,  2  HUl,  478;  Kingsland  v. 
Spalding,  3  Barb.  Ch.  SU;  Lyon  v.  Perin  St  G.  Mfg. 
Co.  126  U.  8.  698  (81  L.  ed.  889);  Gelston  v.  Hoyt,  1 
Johns.  Ch.  542;  Foster  v.  The  Richard  Busteed,  100 
Mass.  409;  Cook  Co.  v.  Calumet  &  a  Canal  &  D.  Co. 
ail.)  23  N.  B.  Rep.  6S9. 

It  concludes  parties  and  those  in  privity  with 
ihem  upon  every  matter  actually  presented  and  de- 
termined, and  such  claim  and  defenses  as  might 
have  been  presented  and  determined.  KUander 
T.  Hoover,  9  West  Rep.  244,  111  Ind.  10;  Mc 
Burnie  v.  Beaton,  9  West.  Rep.  25G,  111  Ind.  66; 
Chicago  V.  Cameron,  9  West.  Rep.  507,  120  lit.  447; 
Snow  V.  Mitchell,  37  Kan.  636, 688;  Hanson  v.  Man  ley, 
72  Iowa,  48:  authorities  cited  in  Harmon  v. 
Auditor  of  Public  Accounts,  11  West.  Rep.  76, 128 
HI.  122;  Stockton  v.  Ford,  50  U.  S.  18  How.  418  il5  L. 
ed.895). 

But  where  the  second  suit  Is  not  upon  the  same 
oauses  of  action,  though  between  the  same  parties, 
the  former  Judgment  Is  conclusive  as  to  matters 
which  were  in  fact  necessarily  decided,  and  Is  not 
conclusive  as  to  matters  which  might  have  been, 
but  which  were  not,  presented  and  decided.  Laird 
T.  DeSoto,  82  Fed.  Rep.  652. 

A  Judgment  is  conclusive  only  upon  a  matter 
withfn  the  issue  tind  necessarily  involved  in  the  de- 
cision. McCall  V.  Carpenter,  59  U.  S.  18  How.  207 
(16  L.  ed.  889);  Washington,  A.  &  G.  Steam  Packet 
Co.  V.  Sickles,  7S  U.  8. 6  Wait  580  (18  L.  ed.  650). 

A  final  decree  In  chancery  is  as  conclusive  as  a 
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Judgment  at  law;  and  both  are  conclusive  on  the 
rights  of  the  parties  thereby  adjudicated.  Sibbald 
V.  United  States,  87  U.  8. 12  Pet.  483  (9  L.  ed.  U67); 
Shriver  v.  Lynn,  48  IT.  8.  2  How.  43  ai  L.  ed.  178); 
Washingtop  Bridge  Co.  v.  Stewart,  44  U.  8.8  How. 
418  m  L.  ed.  658);  Pennington  v.  Gibson,  57  CT.  8.  Ifr 
How.  65  (14  L.  ed.  847);  Nations  v.  Johnson,  66  U.  8. 
24  How.  195  a6  L.  ed.  628);  Hornbuckle  v.  Stnlford, 
111  U.  8.  889  (28  L.  ed.  468»;  Bryan  v.  Kennett,  118  U. 
8. 179  (28  L.  ed.  906). 

A  Judgment  rendered  on  a  compromise  can  be- 
pleaded  ^jArwS^dicalti  to  another  suit  between  the- 
same  parties,  embracing  the  same  cause  of  action. 
Culverhouse  v.  Marx,  89  La.  Ann.  H09. 

The  principle  of  resjwUeata  applies  to  a  dedsion 
as  to  the  custody  of  a  chUd  on  a  writ  of  habeas  cor- 
pus, while  the  state  of  facta  remains  the  same. 
Weir  V.  Marley  (Mo.)  6  L.  R.  A.  672. 

A  Judgment  upon  the  ownership  of  property^ 
where  that  is  a  material  point  in  issue,  Is  res  /luU* 
eatOt  in  all  subsequent  actions  between  the  same 
parties  and  their  privies,  upon  the  question  of 
ownership.  Hughes  v.  United  Pipe  Lines,  29  N.  T. 
St.  Rep.  564. 

A  Judgment  by  an  equally  divided  court,  deter* 
mining  title  to  land,  is  conclusive  upon  a  question  of 
the  same  title  in  a  subsequent  case  between  differ^ 
ent  parties,  where  the  state  of  facts  Is  the  same  and 
in  the  absence  of  the  showing  of  the  former  de- 
cision was  manifestly  erroneous.  Kolb  v.  Swann,. 
12  Cent.  Rep.  105,  68  Md.  516. 

A  decree  in  chancery  may  be  res  fud^eata  as  be- 
tween the  original  parties,  although  other  persoD* 
collaterally  interested  were  made  parties  that  it 
might  be  final,  and  not  because  they  were  legal  par^ 
ties  to  the  original  contract  on  which  the  litigatloo 
is  founded.  Thompson  v.  Roberts,  66  U.  8. 24  Hc>w. 
283  (16  L.  ed.  648). 

Conclusiveness  of  former  Judgment.  See  note  ta 
BoUong  V.  Schuyler  Nat.  Bank  (Neb.)  8  L.  B.  A.  142^ 
Sharon  v.  Terry  (CaL)  1 L.  B.  A.  672. 

Jvdgment  by  dtfa/uXL 

The  rule  as  to  the  conclusiveness  of  Judgments  ai>- 
plies  to  a  Judirment  by  default.  Goebel  v.  Iffla, 111 
N.  T.  177;  Harshman  v.  Knox  Co.  US  U.  8. 806  fJO  L. 
ed.  1152). 

But  only  as  to  such  matters  or  lasuable  facts  aa 
are  properly  averred  in  the  complaints  Adair  v. 
Mergentheim,  18  West.  Rep.  858, 114  Ind.  808;  Bar- 
ton  V.  Anderson,  2  West.  Rep.  679,  104  Ind.  678;  Mc- 
Fadden  v.  Ross,  6  West.  Rep.  68S,  108  Ind.  6UL 

Judffm^nt  on  demurrer  to  complaint. 

A  Judgment  rendered  upon  demurrer  to  the  dec- 
laration is  equally  as  conclusive  of  the  matters  con- 
fessed by  the  demurrer  as  a  verdict  finding  the  same 
facts  would  be.  Gould  v.  Evensville  ft  C.  R.  Co.  91 
U.  8. 526  <23  L.  ed.  416);  Schroers  v.  Fisk,  10CX>lo.  509: 
BIsseU  V.  Spring  Valley  Twp.  124  U.  a  225  (81  Lb  ed. 
4U). 

JudffmenU  of  olher  /urisdicttons. 

We  think  the  rule  well  settled  that  a  iudrnua^ 
which  Is  conclusive  between  the  parties  and  a  txur 
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Subsequently,  further  benefits  accrued,  and 
lie  brought  this  action  in  the  superior  court  to 
recover  the  same. 

Further  facts  appear  in  the  opinion. 

Mr,  W.  H«  Ij.  Barnes*  for  appellant: 

The  Justice's  court  is  not  a  court  of  concur- 
rent jurisdiction  with  the  superior  court  in  re- 
spect of  the  subject  matter  of  this  action. 

See  Code  Civ.  Proc.  S  114. 

A  judgment  of  a  justice's  court  upon  a  cause 
of  action  within  its  iurisdiction  should  no(  be 
permitted  to  control  the  judgment  of  the  su- 
perior and  supreme  courts  and  prevent  the  ex- 


amination and  trial,  in  these  courts,  of  the 
questions  involved  in  a  cause  of  action  which 
the  justice's  court  could  not  originally  have 
entertained  at  all. 

The  money  demand  sued  upon  in  this  action 
is  not  the  same  monev  demand  sued  upon  in 
the  justice's  court,  it  was  not,  and  could  not 
have  been,  in  litigation  in  that  action. 

Bigelow,  Estop.  8d  ed.  pp.  87-39 ;  Jones  t, 
Petaluma,  86  Cal.  230 ;  Hughe$  ▼.  Alexander, 
5  Duer,  493. 

In  the  case  of  periodically  recurring  liabil- 
ity a  former  judgment  cannot  be  a  bar  to  an 


to  another  aotion  for  the  same  cause.  In  the  State 
where  rendered,  la,  by  the  Constitution  of  the 
OnitfMl  States  (art.  i,  fi  1),  and  the  Acts  of  Oon^ress 
of  May  26, 1790,  equally  conclusive  in  every  ottier 
State  in  the  Union.  This  is  the  declared  dootrine 
of  this  oourt.  North  Dank  v.  Brown,  60  Me.  214; 
Sweet  V.  Brackley,  fi8  Me.  did.  See  Peters  v.  San- 
ford,  1  Denio,  224;  Nicboll  v.  Mason,  21  M^end.  889. 

The  same  doctrine  is  held  by  the  Supreme  Oourt 
of  the  United  States.  Mutual  L.  Ins.  Ck>.  v.  Harris, 
97  U.  S.  831  (24  L.  od.  969). 

A  decree  rendered  in  a  court  of  one  State  is  con- 
trolled by  a  prior  decree  rendered  between  the  same 
parties  and  upon  the  same  subject  matter  in  an- 
other State,  althouiph  the  suit  in  which  the  former 
decree  was  rendered  was  instituted  first.  Memphis 
ft  a  B.  Oo.  V.  Grayson  (Ala.)  7  So.  Rep.  122. 

Previous  adjudication  of  the  state  court  upon  the 
meanlnir  of  a  statute,  in  a  similar  case  between  the 
same  defendant  and  the  State,  where  the  constitu- 
tionality of  the  Act  was  not  drawn  in  question,— 
that  it  constituted  a  contract  between  the  defend- 
ant and  the  State,— did  not  estop  the  State  from  de- 
nying its  oonstltutinnality  in  a  subsequent  case,  or 
conclude  the  court  upon  that  question,  although 
the  point  mig-bt  have  been  raised  and  determined 
in  the  first  instance.  Boyd  y.  Alatwuna,  94  U.  S.  646 
(24  L.  ed.  d02). 

Where  a  prior  Judfrment  involved  the  construc- 
tion of  a  statute,  no  different  state  of  facta  will  au- 
thorize such  construction  to  be  subsequently 
changed  as  between  the  parties  to  it  or  their  privies. 
Wefltt-m  Teleg.  Co.  y.  Baltimore  &  O.  B.  Go.  12  Gent. 
Bep.878,a9Md.211. 

While  the  Judgment  of  the  Vermont  court,  ren- 
dered under  such  circumstances,  is  of  no  force 
against  the  person  of  the  debtor,  it  may  be  binding 
against  hiw  property,  as  a  proceeding  in  rem^  If  his 
property  came  within  the  Jurisdiction,  and  was  dis- 
posed of  by  the  Judgment  of  the  Vermont  court, 
according  to  the  laws  of  that  State;  and  If  such 
Judgment  is  binding  and  conclusive  in  the  State  in 
which  it  Is  rendered,  it  is  binding  and  ooncluaive 
every  where^  If  once  executed,  that  execution  will 
be  respected.  Gray  v.  Delaware  ft  H.  Canal  Go.  6 
Abb.  N.  G.  186;  Cochran  v.  Fitch,  1  Sandf.  Ch.  142; 
Bmbree  v.  Hanna,  6  Johns.  101;  Burrows  v.  Miller, 

6  How.  Pr.  61:  Donovan  v.  Hunt,  7  Abb.  Pr.  29; 
Andrews  v.  Herriot,  4  Cow.  621;  1  Kent,  Com.  260, 
2eu  nou  b;  2  Kent,  Com.  119. 

Judament  mutt  be  final  and  on  the  merits, 

A  Judgment,  to  be  a  bar  to  further  litigation, 
must  have  been  final  and  rendered  as  t3  ail  the 
merits  of  the  cause.  Garrett  v.  GreenweU,  10  West. 
Bep.  861, 92  Mo.  120. 

Where  the  court  has  Jurisdiction  its  Judgment  is 
finaL  AuthoriUes  cited  in  Chicago  ft  N.  W.  B.  Go. 
V.  People,  9  West.  Kep.  154, 1^  111.  104. 

A  Judgment  of  dismissal  in  pursuance  of  agree* 
ment,  reciting  a  settlement  and  that  nothing  is  due 
tlie  plaintiff,  is  a  bar  to  a  subsequent  action.  United 
States  V.  Parker.  120  U.  &  89  (80  L.  ed.  601). 

An  order  dismissing  a  bill  and  amended  bill  of 
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complaint,  with  oosts  taxed  and  execution  awarded, 
is  a  final  decree,  and  disposes  of  the  whole  case. 
GampbeJl  y.  James,  81  Fed.  Kep.  62& 

A  Judgment  of  dtomissal,  if  set  up  as  a  plea  in  bar 
to  a  new  bill  for  the  same  cause,  is  oonduaive,  if 
the  dismissal  was  upon  the  hearing  and  was  not  ia 
direct  terms  ^*without  prejudice.*'  Lyon  y.  Perin 
ft  G.  Mfg.  Go.  125  U.  S.  698  (81  L.  ed.  889). 

A  decree  in  these  words,  **The  plaintiff  failing  to 
prosecute  his  suit,  it  is  ordered  that  the  same  be 
dismissed,"— ifl  a  final  decree,  and  therefore,  after 
the  end  of  the  tenn,  can  be  set  aside  only  on  appettl 
or  biU  of  review  within  the  statutory  period.  Jones 
y.  Turner.  81  Va.  709. 

In  an  action  for  breach  of  oontraot  before  a  Jufr 
tloe,  he  cannot,  after  entering  a  Judgment  dismiss- 
ing the  suit  for  failure  to  prove  execution  of  the 
contract,  by  adding  the  words,  ^Vithout  prejudice 
to  a  new  suit,**  authorise  a  new  suit  for  the  same 
cause  of  action;  but  that  matter  is  res  judiccUa, 
PHrsons  V.  Biley  (W.  Va.)  10  &  B.  Bep.  806. 

If  the  decree  is  final  then  its  result  is  to  merge 
the  original  cause  of  action,  as  was  remarked  in  the 
case  of  Barnes  y.  Gibbs,  81 N.  J.  L.  819. 

When  not  finaL 

A  dismissal  of  a  suit  for  want  of  parties  does  not 
make  the  subject  of  controversy  res  jiuIiecUa.  St. 
Homes  V.  Levee  Steam  Cotton*  Press  Co.  127  U.  & 
614  (2  L.  ed.  289). 

A  Judgment  of  dismissal  without  prejudice  to  an- 
other action  Is  no  bar  to  another  action  upon  the 
same  cause.  Gunn  v.  Peakes,  86  Minn.  177;  Payne 
V.  Grant,  81  Va.  164. 

The  dismissal  of  a  party  defendant,  at  the  instance 
of  plaintiff,  before  trial,  where  no  counterclaim  is 
made,  is  not  a  Judgment  upon  the  merits.  James 
V.  Leport,  19  Nev.  174. 

So  where  plaintiff  failed  in  his  first  action  from 
the  omission  of  an  essential  allegation,  the  dismissal 
was  not  a  trial  on  the  merits.  Gilmer  v.  Morris,  80 
Fed.  Bep.  476, 

As  to  what  mattere  conclusive. 

When  a  matter  in  Issue  between  the  parties  has 
once  been  Judicially  determined  by  a  oourt  of  com- 
petent Jurisdiction,  it  cannot  again  be  the  subject 
of  controversy  between  such  parties  or  those  in 
privity  with  them,  so  long  as  such  adjudication  re> 
mains  in  force.    Magnus  v.  Sleeper,  60  Wis.  219. 

A  fact  which  has  been  directly  tried  and  decided 
cannot  be  contested  again  collaterally  between  the 
same  parties  in  the  same  or  any  other  cou  r  t.  H op* 
kins  v.  Lee,  19  U.  8. 6  Wheat.  100  (6  L.  ed.  218);  Pen. 
hallow  V.  Doane,  8  U.  8. 8  Dall.  54  a  L.  ed.  507);  El. 
liott  V.  Pieraol,  26  U.  8. 1  Pe^  828  (7  L.  ed.  164^;  E» 
parU  Watkins,  28  U.  8. 8 Pet.  108  (7  L.  ed.  650);  United 
States  V.  Kourse,  84  U.  &  9  Pet.  8  <9  L.  ed.  31);  Bank 
of  U.  8.  V.  Beverly,  48  U.  S  1  How.  134  (U  L.  ed.  75); 
BanduU  v.  Howard,  67  U.  &  2  Black,  685  a7  L.  ed. 
269):  Parrish  v.  Ferris,  67  U.  8. 2  Black,  606  (17  L.  ed. 
817);  Florentine  v.  Barton,  69  D,  K.  2  Wall.  ::I0  (17  U 
ed.  788);  CromweU  v.  Sao  Co.  94  U.  8  861  (24  L.  ed. 
196);  Bussell  v.  Place,  94  U.  8.  606  (24  L.  ed.  214): 
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actloD  for  a  sum  subsequently  falling  due,  when 
the  former  Judgment  was  for  the  pTainlifF. 

Bigelow,  Estop.  8d  ed.  p.  45 ;  Duncan  y. 
Bamrojt,  110  Mass.  2G7. 

The  estoppel,  if  anj,  extends  only  to  ques- 
tions of  fact  decided,  and  not  to  ques  ions  of 
law. 

Bigelow,  Estop.  8d  ed.  p.  67;  Bernard  t. 
Eoboken,  27  N.  J.  L.  413 ;  VromweU  v.  Saa  Co, 
U  U.  8.  851  (24  L.  ed.  195) ;  Freem.  Judgm. 
§§  258,  256. 

Messrs,  O'Brien  Ji  Morrison,  for  re- 
spondent: 


A  Judgment  or  final  order  In  an  action  or 
special  proceeding  before  a  court  or  judge  of 
tbis  btate,  or  of  the  United  States,  having  juris^ 
diction  to  pronounce  the  Judgment  or  order, 
is,  in  resx)ect  to  the  matter  directly  adjudged, 
conclusive  between  the  parties. 

Code  Civ.  Proc.  §  1908. 

The  priociple  is  the  same  whether  the  issue 
is  one  of  law  or  fact. 

Bouchaud  v.  Dias,  8  Denio,  238 ;  Ferrer'^ 
Case,  6  Coke,  7  a;  Aurora  v.  West,  74  U.  8. 
7  Wall  84  (19  L.  ed.  42) ;  Stetoart  v.  StMins, 
80  Miss.  66;  Kingsland  v.  8patilding,  8  Barb. 


Hombuokle  v.  Stafford,  HI  U.  8. 889  <28  L.  ed.  4tS8); 
Bnraa  v.  Rennett.  113  U.  S.  179  (28  L.  ed.  908). 

If  the  first  Jud^rment  involved  the  whole  claim  or 
the  whole  subject  matter,  and  settled  the  eotlre  de- 
fense to  a  whole  aeries  of  claims,  then  the  first 
JudcrmcDt  operates  as  an  estoppel  to  the  whole. 
KUajider  v.  Hoover,  9  West  Bep.  244,  111  Ind.  10. 

The  rule  Is  well  settled  that  a  former  Judgment 
•f  a  court  of  competent  JurlsJictiou  Is  fioal  and 
eonclusive  between  the  parties,  not  only  as  to  the 
matter  actually  determined,  but  as  to  every  other 
matter  whicb  the  parties  mlsrht  have  litigated  and 
have  decided  as  Incident  to  or  easentially  connected 
with  the  subject  matter  of  the  litigaUoD  within  the 
purview  of  the  original  actiou,  either  as  matter  of 
claim  or  defease.  Pray  v.  Heireman,  96  N.  T.  8al: 
Jordan  v.  VaD  Bppa,  86  N.  Y.  4:i6:  Smith  v.  Smith, 
79  N.  T.  0S4:  Clemens  v.  Clemens,  37  N.  Y.  74:  Grifiln 
V.  Lonfr  Island  R.  Go.  8  Cent.  Rep.  740, 102  N.  Y.  449. 

To  ascertain  what  might  have  been  determined 
In  the  former  action,  it  Is  proper  to  look,  beyond 
what  appears  on  the  face  of  the  Judgment,  to  every 
allegation  which,  having  t)een  made  on  one  side  and 
denied  on  the  other,  was  at  issue  and  determined  in 
the  course  of  the  proceedings.    Clemens  v.  Clemens, 

fupro. 

The  fact  that  no  proof*was  brought  on  a  certain 
question,  or  that  point  actually  ruled,  does  not  pre- 
vent it  from  being  tm  judicata  If  the  precise  matter 
was  Involved,  or  had  of  necessity  to  be  decided  in 
gi  ving  Judgment.  Faust  v.  Faust  (&  C.)  10  S.  BL  fiep. 
162. 

To  constitute  an  estoppel  by  Judgment,  matters 
In  issue  and  points  actually  determined  must  have 
been  identical  with  those  presented  as  a  defense  to 
She  second  suitb  Kilander  v.  Hoover,  9  West.  Bep. 
144,  111  Ind.  10. 

That  the  cause  of  action  in  two  cases  Is  the  same 
Is  the  test  by  which  It  is  determined  that  the  Judg- 
ment in  one  is  a  bar  to  the  otiier.  Broolce  v.  Logan, 
11  West.  Rep.  862,  112  Ind.  188;  WUllams  v.  Hay,  12 
Cent  Rep.  6112. 120  Pu.  48S. 

To  ascertain  what  might  have  been  determined  it 
1b  proper  to  look  beyond  the  terms  of  the  Judgment 
and  consider  the  aUegation  made  and  traversed. 
But  the  findings  and  the  Judgment  generally  show 
what  was  determined,  and  are  conclusive  on  that 
subject.    Griffin  v.  Long  Island  R.  Co.  mtpra, 

A  decree  does  not  bar  a  suit  for  a  different  cause 
of  action  arising  afterward.  Chapman  v.  Good- 
sow,  128  U.  S.  540  (81  L.  ed.  286). 

In  such  case  the  Inquiry  must  always  be  as  to  the 
l^lnt  or  question  coUaterally  litigated  and  deter- 
mined in  the  original  action.  Authorities  cited  in 
Riverside  Co.  v.  Townshend,  ID  West.  Rep.  681, 120 
I1L9. 

In  a  subsequent  suit,  parol  evidence  to  show  what 
was  tried  in  the  ttrstsuit  Is  admissible,  if  the  record 
leaves  the  matter  In  doubt.  Campbell  v.  Rankin, 
#9  U.  8.  261  (26  U  ed.  486>:  Washington,  A.  St  G. 
Steam  Packet  Go.  v.  Sickles,  66  U.  B.  24  Huw.  833 
a6L.ed.0S0;  Miles  v.  Caldwell.  09  U.  S.  2  WaU.  86 
a7  L.  ed.  766»;  Washington,  A.  ft  G.  Steam  Packet 
Ca  T.  Sickles,  72  U.  &  6  WalL  680  (18  L.  ed.  660); 
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Cromwell  v.  Sao  Co.  94  U.  8.  861  (24  L.  ed.  196); 
Davis  V.  Brown,  94  U.  S.  423  (24  L.  ed.  204);  RusseU 
V.  Place,  94  U.  S.  606  (24  L.  ed.  214). 

To  constitute  a  bar.  It  must  appear  by  legal  evi- 
dence that  the  matter  involved  was  determined  by 
the  former  suit.  Smith  v.  Brunswick,  6  New  Enff. 
Bep.  417,  80  Me.  189. 

It  is  not  sufficient  to  show  that  it  may  have  been 
determined  by  the  former  suit.    Ibid. 

Menoe  It  Is  settled  that  a  verdict  and  Judgment 
of  a  court  of  record,  or  a  decree  in  chancery,  puts 
an  end  to  all  further  controversy  concerning  the 
points  thus  decided  between  the  parties  to  thesutt^ 
Hopkins  V.  Lee,  19  U.  S.  6  Wheat.  109  (6  L.  ed.  218); 
Pierson  v.  Gatlin,  18  Vt.  77;  Nations  v.  Johnson,  M 
U.  S.  24  How.  196  (16  L.  ed.  628):  Coit  v.  Tracy,  8 
Conn.  268;  Foster  v.  The  Richard  Busteod,  100  Mass. 
400;  Winans  v.  Dunham,  6  Wend.  47;  8  Wharton, 
Bv.  1 774:  Freeman,  Jud^m.  1 248. 

Of  wTiat  facts  eondusivsi, 

A  Judgment  rendered,  while  it  remains  In  f  oroe, 
is  conclusive  of  all  the  facts  properly  pleaded  by 
the  plaintiffs.  Washington,  A.  &  G.  Steam  PaokeS 
Co.  V.  Sickles,  66  U.  S.  24  How.  883  (16  L.  ed.  050). 

It  Is  not  neoeseary,  as  between  parties  and  priv* 
ies,  that  the  record  should  show  the  question  up- 
on  which  the  right  of  the  plaintiff  to  recover  or  tba' 
validity  of  the  defense  depended,  but  only  that  tha 
same  matter  in  controversy  might  have  been  liti- 
gated.   IMd, 

So  far  as  the  principal  defendant  Is  oonoemed.  It 
Is  established  that  the  Judgment  of  a  domestio 
court  of  record,  proceeding  according  to  the  course 
of  the  common  Uiw,  is  conclusive  evidence  of  all 
the  facts  decided  in  subsequent  suits  between  tha 
same  parties:  and  (hnt  the  only  remedy  of  a  party 
who  has  been  Injured  by  a  Judgment  erroneously 
rendered  is  by  review  or  by  proceeding  to  reverse 
the  same  upon  a  writ  of  error.  The  party  plalntiil 
Is  not  allowed  to  treat  a  Judgment,  lawfully  oh* 
tained  by  him,  from  a  court  of  competent  Jurlsdlo- 
tlon.  as  a  nullity,  nor  to  proceed  upon  his  original 
demand  as  if  it  had  not  been  rendered.  While  IS 
exists  he  can  only  proceed  by  suit  on  his  Judg-ment 
or  levy  of  execution.  Ihese  principles  apply  to 
Judgments  rendered  by  courts  such  as  the  Second 
Dtetrict  Court  ol  Bristol  County.  Loring  v.  Bridge, 
9  Mass.  121:  Cook  v.  Darling,  18  Pick.  WO:  Hendrick 
V.  Whittemore,  105  Mass.  28;  Wood  v.  Mann,  12S 
Mass.  819:  Fogel  v.  Dussault,  2  New  Eng.  Bep.  88U 
141  Mass.  164. 

A  recital  in  a  Judgment  that  notice  baa  been 
given  to  all  the  persons  interested  is  not  oonclo- 
sive  of  that  fact.    Gilman  v.  Hcaly,  46  Hun,  810. 

A  recital  in  a  Judgment  that  service  was  made  on 
defendant  is  not  conclusive  as  to  such  service,  and 
defendant  may  show  by  extrinsic  evidence  that  no 
service  was  made.  Thorn  v.  Salmonsnn,8:  Kan.44L 

A  decree  reciting  that  defendants  were  duly  no- 
tJtted  by  publication  is  conclusive  that  the  order 
of  publication  was  duly  publislied  in  the  desisrnated 
newspaper,  but  Is  not  conclusive  that  the  ordar 
was  sufflolent  or  that  affidavit  for  pubUoation 
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Gh.  841.  See  Bloodgood  v.  QroBey,  81  Ala.  676; 
Goodrich  ▼.  Chicago,  73  U.  S.  6  Wall.  566  (18 
L.  ed.  511);2Bmiili,  Lead.  Cas.  Htbed.  pp.  911^- 
•44 ;  Jieloit  v.  Morqan,  74  U.  8.  7  Wall.  619 
(19  L.  ed.  205);  Wilson  ▼.  Dean,  121  U.  S.  526 
(80  L.  ed.  680) ;  IHsseU  ▼.  Spring  VaUey  Twp. 
124  U.  8.  225  (81  L.  ed.  411) ;  Freem.  judgm. 
§§  246,  258 ;  l^cve  v.  WaUe.  7  Cal  252 ;  (^ap 
T.  Doughertjt,  25  Cal.  266;  Penple  v.  San  Fran- 
eiteo,  27  Cal.  655 ;  Garwood  v.  Garwood,  29 
Cal.  514;  JacLson  ▼.  L^/^tf,  86  Cal.  87 ;  Lynch 
V.  /Ttf/Zy,  41  Cal.  282 ;  McCuWmgh  v.  C^rk, 
Id.  299 ;    Lmehan  ▼.  Hathaway,  54  Cal.  258 ; 


7?br5«  V.  i2rt7/f/,  57  Cal.  803 ;  Shinn  ▼.  Toung, 
Id.  5i'5;  PameUv.  J/nhn,  61  Cal.  181 ;  Ain«« 
OruB  Gap  T,  Go,  v.  Santa  Clara  <b,  62  Cal. 
40 ;  McOrcery  v.  /«//< r.  68  Cal.  30 ;  Peterson 
y.  Weisshein,  80  Cal.  88 

The  judgments  of  the  ordinary  domestic 
courts  of  inferior  jurisdiction  are  equally  con- 
clusive with  the  judgments  of  the  superior 
courts,  provided  it  appears  from  the  record 
that  the  court  had  acquired  jurisdiction  of  the 
cause. 

Blgelow,  Estop.  Sd  ed.  p.  20;  Freem.  Judgia. 
8d  ed.  §  524 ;    Wells,  Rm  Adjndicata,  §  428 ; 


filed.   Adams  v.  Oowles,  14  West^  Bep.  TTB,  96  Mo. 
801. 

Recitals  In  the  record  of  a  court  of  limited  and 
•pedal  autbority  are  prima  facie  evidence  of  the 
ftusts  recited,  to  show  the  jurisdiction  of  the  court. 
Oomstock  V.  Crawford,  TO  U.  8.  8  WalL  806  (IB  L. 
•d.84). 

If  a  justice's  Judflrment  recites  the  due  service  of 
process,  or  other  facts  necessary  to  ffive  jurisdic- 
tion of  the  person,  the  general  rule  will  apply  that 
in  a  collateral  proceeding  such  recital  in  the  record 
Imports  alieolute  verity  and  cannot  be  contradicted. 
Heck  V.  Martin,  75  Tex.  400. 

Where  a  record  la  perfect  on  its  face,  evidence 
cannot  be  let  In  to  contradict  and  overthrow  it  in 
a  collateral  proceeding.  Brwln  v.  Lowry,  48  U.  8. 
r  How.  m  (12  L.  ed.  «&5). 

To  make  a  record  of  a  former  adjudication  evi- 
dence in  a  subsequent  case,  not  only  the  subject 
matter,  but  the  parties,  must  be  the  same^  Good- 
win V.  Snyder  (Wis.)  44  N.  W.  Rep.  748. 

It  must  appear,  either  upon.the  face  of  the  record 
or  by  extrinsic  evidence,  that  the  precise  question 
was  raised  and  determined  in  the  former  suit 
Buaseli  v.  Place,  04  U.  8.  fl06  (24  L.  ed.  214):  Wash- 
ington, A.  &  G.  Rteam  Packet  Go.  v.  Sickles,  86  U. 
B.  84  How.  833  (16  L.  ed.  660);  Cromwell  v.  Sac  Co.  04 
U.  8. 861  '24  L.  ed.  ISKS);  Davis  v.  Brown,  04  U.  &  428 
e4L.ed.804). 

If  there  is  a  total  want  of  jurisdiction,  the  pro- 
eeedlngs  are  not  merely  voidable,  but  void,  and 
may  be  rejected  when  collaterally  drawn  In  ques- 
tion. Rose  V.  Hlmely,  8  U.  8.  4  Cranch,  841  (2  L. 
ed.  608);  Griffith  v.  Prazlsr,  12  U.  8.  8  Cranch,  0  (8  L. 
ed.  471);  BlUott  v.  Telrsol,  28  U.  8. 1  Pet.  888  (7  L.  ed. 
184);  Thompson  v.  Tolmle,  27  U.  8.  2  Pet  157  a  L. 
ed.  881):  Voorhees  v.  Bank  of  U.  8. 85  U.  8.  10  Pet 
440  (0  L.  ed.  400);  WUcox  v.  M*Connel),  88  U.  &  18 
Pet.  486  (10  L.  ed.  261);  Sbriver  v.  Lynn,  48  U.  8. 2 
How.  43  (11  L.  ed.  \TZ^\  Ulckey  v.  Stewart,  44  U.  8. 8 
How.  750  (11  L.  ed.  814);  Williamson  v.  Berry,  48  U. 
B.  8  How.  486  (12  L.  ed.  1170). 

A  judgment  in  form  procured  npon  a  mere 
fetfrned  controversy  is  a  nullity,  and  no  writ  of  er- 
ror will  lie  upon  it.  Lord  v.  Veazle,  48  U.  8. 8  How. 
251  (12  L.  ed.  1067). 

Am  to  wham  eoTieltwiiw. 

▲n  estoppel  by  judgment  is  equally  oondnslve 
Qpon  all  the  parties  to  the  action  and  their  privlea, 
I  and  may  not  be  Invoked  or  repudiated  at  the  pleas- 
mre  of  one  of  them,  as  his  Interest  may  require. 
Brooklyn  City  Jk  N.  R.  Co.  v.  Nat.  Bank  of  the  Re- 
public, 108  U.  8. 14  (86  L.  ed.  81):  Commercial  Union 
Assur.  Go.  V.  Boammon,  10  West  Bep.  840,  188  IlL 
884. 

But  the  adjudication  to  have  that  effect  requires 
fliat  the  questions  be  identicaL    iZKd. 

Only  parties  and  privies  in  blood  or  estate  are 
estopped  by  a  judgment  Orthwein  v.  Iliomas,  11 
West  Rep.  300, 127  IlL  554. 

Privies  In  blood  or  estate  who  are  estopped  by  a 
lodgment  are  those  who  derive  title  to  the  proper- 
^  by  descent  or  purchase.    iMd. 
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Both  parties,  having  consented  to  litiirato,  are 
bound  by  the  judgment  Helck  v.  Remhelmer,  7 
Cent  Rep.  748. 105  N.  Y.  470. 

The  judgment  of  a  state  court  declaring  that  a 
debt  is  null  and  void  as  against  a  certain  party,  and 
equally  void  as  a  contract  to  convny,  is  conclusive 
between  the  parties  and  those  in  pnvity  with  them 
in  a  suit  In  a  circuit  court  Minneapolis  Agr.  9l  M. 
AsBO.  V.  Canfleld,  m  U.  8.  205  (80  L.  ed.  088). 

A  judgment  is  conclusive  against  a  person  whe 
was  responsible  over  to  defendant.  If  he  had  notice 
of  the  action  and  an  opportunity  to  defend.  Davis 
V.  Smith,  4  New  Bng.  Rep.  688, 70  Me.  86L 

The  notice  may  be  implied  when  he  had  knowl- 
edge of  the  suit  and  participated  in  Its  defensa 
IbUL 

Where  one  not  named  as  a  party  is  represented 
by  one  who  is  a  party  and  under  whom  he  claims, 
and  puts  in  an  answer  in  the  name  of  snob  party, 
and  pays  part  of  the  expenses  of  litigation,  he  is 
bound  by  a  decree  therein.  Plumb  v.  Goodnow, 
128  U.  &  580  (81  L.  ed.  268). 

The  fact  that  the  United  States  was  party  to  a 
judgment  In  reference  to  a  tlUe  to  land  will  not 
make  it  binding  upon  a  dtlsen  whose  connectloa 
with  the  ca«e  is  not  shown.  Barton  v.  Long,  12 
Cent  Rep.  818, 46  N.J.  Bq.  845. 

A  judgment  is  only  presumptively  conclusive 
against  parties  in  the  character  In  which  -Jiey  sue 
or  are  sued.  Authorities  cited  In  Adair  v.  Mer- 
genthelm,  18  West  Rep.  858«  114  Ind.  808;  McBurnls 
V.  Seaton,  0  West  Rep.  860,  111  Ind.  56:  Lord  v.  WU- 
cox,  00  Ind.  401;  Brwln  v.  Gamer,  6  West  Rep.  008, 
108  Ind.  4B8;  Bumb  v.  Gard,  8  West  Rep.  860, 107 
Ind.  675;  JVeem.  Judgm.  156w 

TFTko  not  bound. 

A  judgment  is  not  a  bar  against  a  party  sought  to 
be  defrauded  thereby.  Biddle  v.  lomilnaon,  7 
Cent  Rep.  888, 115  Pa.  800. 

But  a  judgment  cannot  be  assailed  on  the  ground 
of  fraud,  by  one  who  was  not  a  neceraary  party  te 
the  action,  or  a  party  in  fact  Van  Gorder  v. 
Hanna,  72  Iowa,  6178. 

In  general,  judgments  and  decreee  are  evidence 
only  in  suits  between  parties  and  privies.  Barr  v. 
Grata,  17  D.  8. 4  Wheat  213  (4  L.  ed.  568);  Tappan  v. 
Beardsley,  77  U.  8. 10  WaU.  437  ao  L.  ed.  074;;  Litch- 
field  V.  Goodnow,  128  U.  8. 640  (81  L.  ed.  180);  Plumb 
V.  €kM>dnow,  128  U.  8. 580  (31  L.  cd.  268t. 

As  to  one  not  a  party,  a  judgment  is  an  absolute 
nullity,  and  oasts  no  cloud  on  his  titie,  and  affords 
no  ground  for  an  action  by  him  to  set  It  aside. 
Fontame  v.  Hudson,  U  WeM^  Bep.  466, 06  Mo.  62. 

A  decree  against  one  not  named  In  the  bill,  and 
against  whom  no  process  of  relief  is  prayed,  and 
who  Is  in  no  wise  comprehended  In  its  general  alle- 
gations. Is  a  nullity.  Ogdeo  v.  Davidson,  81  Ya.  757. 

A  judgment  is  not  binding  upon  persons  not 
dted  or  made  parties  to  it  Gllman  v.  Healy,  48 
Hun,  810. 

Where  a  petition  prays  for  relief  and  is  virtually 
a  cross-bill,  decrees  based  upon  it  are  of  no  effect 
against  those  who  were  never  sommoned  to  answer 
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1  Herman,  Estop.  §852,  pp.  403-406 ;  Hal 
Icekr,  Dominy,  09  N.  Y.  2S8 ;  MiteheUv.  Havh 
ley,  4  Den.  414 ;  Bowyer  v.  8chofield,  1  Abb. 
App.  Dec  181,  2  Eeyes,  628;  Hae/iman'w.  N.  T. 
DeuUeher  Arheiter  Fund,  12  Abb.  N.  C.  64, 
64  How.  Pr.  442 ;  Candee  v.  Lord,  2  N.  Y. 
274 ;  HaU  v.  Btrvker,  27  N.  Y.  603 ;  Burgen 
V.  Simonsan,  45  N.  Y.  227;  Carpenter  v.  Oe- 
born,  102  N.  Y.  652,  8  Cent.  Rep.  804;  Grif- 
fln  ▼.  Lang  Island  B.  Ch.  102  N.  Y.  442:  Oatee 
▼.  Preston,  41  N.  Y.  118;  Edwarde  v.  SUwart, 
15  Barb.  67 ;  i>o<y  ▼.  .Bhnm,  4  N.  Y.  71,  63 
Am.  Dec.  850 ;  Cumberland  Coal  A  Iron  Co,  v. 
Jeffries,  27  Md.  584 ;  Foeter  ▼.  Konkrtght,  70 
lad.  128;  Cookeey  y.  Kaneae  City,  8.  f.  d  C, 

B.  B.  Co.  74  Mo.  477 ;    Beid  ▼.  8poon,  66  N. 

C.  415 ;  Brunhild  v.  Freeman,  80  N.  C.  212 ; 
McClelland  v.  Pattermm  (Pa.)  5  Gent.  Rep.  784; 
A^.  y.  Torkihire,  1  Ad.  ft  £L  N.  S.  626. 

Hayne»  C»  delivered  the  following  opin- 
ion: 

This  was  an  action  to  recover  certain  "sick 
benefits. "    The  general  features  of  the  case  are 


like  those  in  8tohr  ▼.  San  Franefeco  M.Fund  So- 
ciety, 82  Cal.  657  (filed  January  22, 1890),  which 
19  against  the  same  defendant.  After  the  pas- 
sage of  the  by-law  limiting  the  amount  of 
benefits,  and  the  payments  in  accordance  thero> 
with,  the  defendant  refused  to  pay  anything 
further ;  and  within  a  few  months  thereafter 
the  plaintiff  commenced  an  action  in  the  lus- 
tice's  court  to  recover  the  installments  tbea 
claimed  to  be  due.  Judgment  was  given  in 
his  favor,  and  the  Society  appealed  to  the  su- 
perior court,  where,  after  a  trial  on  the  mer- 
its, a  similar  judgment  was  rendered.  The 
court  below  held  this  Judgment  to  estop  the 
defendant  from  maintaining  the  defense  pre- 
sented here,  and  we  think  that  this  ruling  was 
correct.  It  afl^rmatively  appears  that  the  mat- 
ters which  are  presented  here  were  litigated 
and  decided  in  the  former  action.  There,  as 
here,  the  main  defense  was  that  the  by-law  of 
1888  limited  the  amount  of  benefits  to  be  paid 
to  the  plaintiff.  The  court  decided  that  the 
defendant  had  no  power  to  impose  such  • 
limitation.    The  only  difference  between  the 


It  or  who  were  not  properly  before  the  court 
Praoht  V.  Lange,  81  Ta.  TIL 

One  not  a  party,  or  prtvv  to  a  jtariy,  to  an  action, 
caoDot,  as  between  himself  and  the  plaintiff,  Ym 
bound  by  the  result,  or  claim  that  the  plaintiff  Is 
bound  by  It,  on  tbe  srround  that  he  was  the  real 
defendant  In  interest  and  conducted  tbe  defense, 
unless  he  did  eo  openly  and  to  the  knowledge  of 
the  plaintiff  and  for  the  defense  of  bis  own  inter- 
ests. Gannon  River  Mfis.  Asso.  v.  Bogers  (Minn.) 
IB  N.  W.  Bep.  708. 

Strangers  to  a  Judgment  by  confession  are  not 
concluded  by  its  date  or  by  its  recitals.  They  may, 
upon  a  complaint  setting  forth  specific  averments 
of  fraud,  introduce  oral,  as  well  as  documentary 
and  record,  evidence.  Schuster  v.  Bader  (Colo.)  28 
Pac.  Bep.  60S. 

Judgments  bind  parties  and  privies,  but  they  do 
not  bind  strangers.  Sessions  v.  Johnson,  96  U.  8.< 
847  (ML.  ed.  696);  W.  B,  V.  Latimer,  4  CT.  8. 4  DaU. 
Appz.  I  (Ct.  Err.  &  App.  DeL)  (1 L.  ed.  915);  Simms 
V.  Guthrie,  13  U.  &  9  Cranch,  19  (8  L.  ed.  648);  Hol- 
Ungswoth  V.  Barl>our,  S9  U.  &  4  Pet.  406  (7  L.  ed. 
922);  ChUnes  v.  Belt  68  U.  a  12  How.  472  (18  L.  ed. 
1071);  Smith  v.  Orton,  181  U.  S.  App.  LXXV.  08  L. 
ed.  62);  Nicbol  v.  Levy,  72  U.  &  6  WalL  488  (18  L.  ed. 
196):  Ex  parU  Howard,  78  U.  S.  9  Wall.  175  (19  L.  ed. 
684;  Williams  v.  Bankhead,  86  U.  S.  19  WaU.  668  (22 
L.  ed.  184);  Humes  T.  Scruggs,  94  U.  &  22  (24  L. 
ed.51). 

A  judgment  Is  no  evidence  as  against  a  stranger 
to  it.    Hartmanv.  Weiland,a6Minn.28a. 

Those  who  are  neither  parties,  privies  nor  pur- 
chasers pendente  hie  are  not  bound  by  a  former  de- 
cree. Kerr  v.  Watts,  19  U.  a  6  Wheat.  660  (5  L.  ed. 
828). 

A  decree  makmg  void  an  agreement  and  a  Judg- 
ment operates  only  between  tbe  parties  to  the  ac- 
tion, and  does  not  make  the  agreement  and  Judg- 
ment void  as  to  other  parties  or  bar  the  latter  in 
another  action.  Graham  v.  La  Crosse  &  M.  B.  Oo. 
TO  U.  a  8  WalL  704  (18  L.  ed.  247). 

JudamenU,  though  erroneouM^  binding  tm  reversed. 

Where  the  court  has  Jurisdiction  both  of  the 
cause  and  the  parties,  and  proceeds  erroneoualy, 
the  Judgment,  notwitltftanding  the  error,  Is  bind- 
ing, until  it  is  vacated  or  reversed.  Bodgersv. 
Evans,  8  Ga.  148, 62  Am.  Dec  391;  Gorrill  v.  Whit- 
tier,  8  N.  H.  860 ;  The  Case  of  the  iMarshalsea,  10 
Coke,  76:  Elliott  v.  Peirsol,  28  d.  a  1  Pet.  840  (7  L. 
ed.l6i):  Smith  v.  Shaw,  12  Johns.  287, 207;  Latham 
7  L.  R.  A. 


V.  Bdgerton,  9  Cow.  227 ;  Brown  v.  Compton,  8  T. 
B.  424:  Hecker  v.  Jarret,  8  Binn.  410;  Prescott  ▼• 
Hull.  17  Johns.  200;  Holmes  v.  Bemsen,  20  John& 
268, 4  Johns.  Ch.  460,  and  the  cases  there  cited ;  Ho- 
mer V.  Fish,  1  Pick.  486 ;  Saxton  v.  Chamberlain,  • 
Pick.  428;  Minor  v.  Walter,  17  Mass.  287.  See  also 
Livermore  v.  Herschell,  8  Pick.  88:  Whitcomb  v« 
Williams,  4  Pick.  288;  Adams  v.  Pearson,  7  Pick. 
841, 19  Am.  Dec  290;  New  England  Bank  v.  Lewis, 
8  Pick.  118. 

A  Judgment  of  a  court  of  general  Jurisdiction  !■ 
conclusive  until  reversed  upon  appeaL  Authori- 
ties cited  in  People  v.  New  York  Catholic  Proteo- 
tory;  9  Cent.  Bep.  419. 106  N.  T.  604. 

So  a  decree  of  a  court  of  competent  Jurisdictloii 
in  a  suit  between  proper  parties  Is  valid  and  con- 
clusive until  reversed  on  some  proper  proceedings 
in  the  same  suit  and  in  the  same  court,  or  on  ap- 
peal, unless  there  be  some  sulBcient  ground  of 
fraud  or  surprise  to  entitle  the  injured  party  to  re> 
lief  In  some  other  suit.  Fox  v.  Cottage  Bldg.  Fund 
Aeso.  81  y  a.  677. 

The  fact  of  being  a  party  to  a  Judgment  or  decree 
does  not  estop  a  person  from  obtaining,  in  a  court  of 
equity,  relief  against  fraud  in  obtaining  it.  John- 
son V.  Waters,  111  d.  a  640  (28  L.  ed.  547) ;  League 
V.  De  Young,  62  U.  a  11  How.  186  (18  L.  ed.  657) ; 
Webster  v.  Beld,  62  U.  a  U  How.  487  (18  L.  ed.  7«1>. 

A  determination  in  a  statutory  proceeding  for 
the  adjustment  of  an  encroachment  upon  a  put>lio 
road  is,  until  set  aside,  a  bar  to  a  sutaequent  in- 
vestigation before  the  same  tribunal.  State  v. 
Briggs,  10  Cent  Bep.  178,  60  N.J.  L.  U4. 

A  summary  conviction  by  a  magistrate  is  con- 
clusive until  reversed  on  appeaL  People  v.  New 
York  Catholic  Protectory,  9  Cent.  Bep.  417,  106  N. 
Y.604. 

The  appointment  of  an  under  tutoi*  Is  proof  of 
his  capacity,  and  Is  binding  upon  third  persons 
until  set  aside  by  appeal  or  in  an  action  of  nullity* 
Keller^s  Succesbion,  89  La.  Ann.  679. 

When  the  record  shows  that  the  under  tutor  was 
appointed  by  a  court  of  competent  Jurisdiction,  an 
adjudlcatee  cannot^  on  the  ground  of  the  alleged 
illegality  of  the  appointment  of  suOh  tutor,  set  up 
the  nullity  of  the  proceedings  leading  to  tiie  sale, 
ibid. 

Benefit  and  benevolent  associations.  See  Marsh 
V.  Supreme  Council,  Am.  L.  of  H.  4  L.  B.  A.  888,  and 
cases  referred  to  in  note,  149  Mass.  51^  Supreme 
Lodge,  K.  of  P.  V.  Knight,  8  L.  B.  A.  408,  and  tioC^ 
117  Ind.  480. 


1890. 


RmsB  ▼.  WssTiBBir  Uhiqh  Telborafh  Co; 


633 


two  caies  is  that,  by  mere  lapse  of  time  and 
the  continuance  of  the  plaintiff's  sickness,  new 
instsllmenU  have  become  due. 

It  is  quite  true,  as  stated  by  ChUf  Justice 
DeGrey  in  the  DncTum  of  King%ion*%  Cam  |2 
Smith,  Lead.  Uss.  *674,  7th  Am.  ed.  610],  that 
« Judgment  is  not  conclusive  "of  any  matter 
to  be  inferred  by  srgument  from  the  Judg- 
ment." But  here  the  invalidity  of  the  by-law 
was  the  ultimate  point  involved,  and  it  was 
actually  litigated  aid  decided,  which  circum- 
stance distinguishes  the  case  from  GromweU  v. 
/ieM?  a».  94  XL  S.  351  [24  L.  ed.  195],  cited  for 
the  appellant.  The  preponHemnce  of  author- 
ity is  in  favor  of  the  respondent's  position  that 
In  such  a  cafic  the  Judgment  is  conclusive  in  an 
action  for  subsequent  installments.  Robinson 
T.  Howart,  5  Cal.  428 ;  Love  v.  Walie,  7  Cal. 
250;  Outram  v.  Moretoood,  8  East,  846:  Au- 
rora V.  West,  74  U.  8.  7  Wall.  96  [19  L.  ed. 
47] ;  Bissell  v.  Spring  VaUeu  Twp.  124  U.  8.  225 
(81  L.  ed.  4111 ;  8mith  v.  Ontario,  18  Blatcbf. 
464,  4  Fed.  Rep.  886;  Laird  v.  DeSoto,  82 
Fed.  Bep.  652;  Oregonian  B.  Co.  ▼.  Oregon 


R  d  Nat.  Co.  27  Fed.  Rep.  278;  Kennedf 
Y.  McCarthy,  73  Ga.  846  ;  Cleveland  ▼.  Crms- 
ton,  98  Ind.  81 ;  Furneaux  y.  First  Nat.  Bmk, 
89  Kan.  144 ;  Gardner  v.  Buckhu,  8  Cow.  120; 
Doty  y.  Brovon,  4  N.  Y.  71 ;  Bouchaud  v.  Bias, 
8  Denio.  238. 

The  fact  that  the  former  case  was  com- 
menced in  the  Justice's  court  makes  no  differ- 
ence. That  court  had  Jurisdiction  ;  and,  when 
a  court  which  has  Jurisdiction  renders  a  valid 
Judgment,  such  Judgment  is  as  binding  as  any 
other.  But,  however  this  may  be,  the  case 
was  retried  on  its  merits  in  the  superior  court, 
and  the  judgment  relied  upon  was  entered 
there,  and  is  a  Judgment  of  that  court.  We 
therefore  advise  that  the  judgment  and  order 
appenled  from  be  affirmed. 

We  coacur :     Van  CUef*  C;  Foote*  (7. 

Per  Curiam: 

For  the  reasons  given  in  the  forearoing  opin- 
ion, the  judgment  and  order  appealed  from  Qr§ 
affirmed. 


INDIANA  SUPREME  COURT. 


William  REESE,  Appt.^ 
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1.  The  eomplaliit  in  an  action  to  recover 
the  penalty  provided  hy  statute  for  the  fail- 


ure of  a  telegraph  oompany  to  deliver  a  tsa 
sent  to  a  person  reBidlng  within  a  certain  distanoe 
of  its  office  Is  fatally  defective  if  it  does  not  state 
that  the  penon  to  whom  the  telegram  was  ad- 
dressed resided  within  the  prescribed  distance 
from  the  office. 

8.  Mental  anipdeh  caused  bj  the  failure  to 
reach  the  bedside  of  a  penon  sick  unto  death  be- 


VlQTm.—Teiegravh  company;  damaQSS  far  negCeet 
to  deMoer  memoofl; 

Delay  in  deUverlnir  a  teleirram  statinir  the  death 
end  time  of  burial  of  a  person  referred  to  merely 
as  **  Willie,"  without  notice  of  his  relation  to  the 
person  addressed,  will  not  subject  the  company  to 
an  action  for  damages  based  solely  on  injury  to 
fraternal  feelings  from  inability  to  attend  the 
f uneruL  W.  U.  Teleg.  Go.  v.  Brown,  2  L.  B.  A.  700, 
Tl  Tex.  728. 

Telegraph  companies  are  required  to  take  notice 
•of  whatever  the  dlspatcb  suggests,  and  if  fuller  in- 
-formation  Is  needed  they  must  seek  it,  or  be  held 
to  possess  all  the  knowledge  such  inquiries  could 
have  elicited.  Western  CJ.  Teleg.  Go.  v.  Bdsall,  74 
Tex.  829. 

A  telegraph  message  as  follows,  **Oome  on  first 
train.  Bring  Ferdinand.  His  father  very  low,**— 
Is  not  sufficient  to  suggest  a  near  relationship  be- 
tween the  sick  man  and  the  person  addressed,  and 
will  not  authorize  damagres  for  the  mental  sulfer^ 
ing  of  the  iatter*s  wife.  In  an  action  for  delay  in 
delivering  the  message  whereby  she  was  unable  to 
•teach  her  father  before  his  death.  W.  U.  Teleg. 
Oo.  V.  Kirkpatrick  (Tex.)  13  8.  W.  Rep.  70. 

Failure  to  disclose  the  relationship  of  the  parties 
to  a  telegraph  company  when  sending  a  message 
stating  that  a  person  named  is  dying,  and  saying, 
***  Oome  quick,**  wlU  not  prevent  a  recovery  of  dam- 
ages  for  suffering  on  account  of  tbe  inability  of  the 
receiver  to  be  with  a  dying  brother  because  of  de- 
iay  in  delivering  the  message.  W.  U.  Teleg.  Oo.  v. 
Adams,  0  L.  R.  A.  8U,  75  Tex.  581. 

A  telegraph  message  delivered  for  transmission, 
-aaying,  ^Billie  Is  very  low:  come  at  once,**  is  suf- 
floient  to  reasonably  apprise  the  company  of  the 
4x>nsequences  of  a  failure  to  deliver  the  message. 

:rL.RA. 


and  to  render  It  liable  for  damages  for  mental  suf- 
fering in  consequence  of  such  failure.  W.  U. 
Teleg.  CkK  V.  Moore  (Tex.)  12  8.  W.  Bep.  MflL 

Ifaosiifis  of  damoQcs  forneglui. 

Where,  by  a  telegraph  company*s  negligent  de- 
lay in  transmission  and  delivery  to  a  sister  of  mes- 
sages informing  iter  of  the  serious  illness,  and, 
later,  of  tbe  death,  of  her  brother,  she  is  denied  the 
opportunity  of  attending  him  and  making  prepan^ 
tions  for  his  funeral,  the  damages  may  include  such 
Fum  as  will  compensate  for  the  grief,  disappoint- 
ment and  other  injury  to  her  f  oelings.  Wadaworth 
V.  W.  CJ.  Teleg.  Co.  80  Tenn.fl05. 

In  case  of  breach  of  contract  to  deliver  a  message 
the  company  is  liable  for  damages  for  both  mental 
and  physical  suffering  caused  thereby.  Stuart  v* 
W.  U.  Teleg.  Co.  00  Tex.  680. 

In  the  entire  absence  of  gross  or  willful  negli- 
gence In  delaying  tbe  transmission  of  a  telegram 
as  the  result  of  which  a  husband  is  deprived  of 
seeing  his  wife  before  death,  no  punitive  damages 
can  be  recovered.  Beasley  v.  W.  U.  Teleg.  Oo.  88 
Fed.  Rep.  18L 

Orief  occasioned  by  the  death  of  plaintiff*s  wife 
Is  no  element  of  danuiges  for  neglect  to  send  a  tele- 
gram, whereby  plaintiff  is  prevented  from  seeing 
his  wife;  but  he  can  only  recover  for  the  disappoint- 
ment and  mental  anguish  occasioned  by  the  fault 
or  negligence  of  the  company.    Ibid. 

In  an  action  against  a  telegraph  company  for  a 
failure  promptly  to  deliver  a  message,  damages  for 
mere  continued  anxiety  caused  by  such  failure  are 
not  recoverable.  Bowell  v.  W.  U.  Teleg.  Co,  11 
Tex.  80. 

A  verdict  for  81,000  damages  will  not  be  held  ex- 
cessive on  appeal,  in  an  action  against  a  telegraph 
i  company  for  a  "ii«»*v«»  In  a  message  sent  by  a  wo- 


See  also  0  L.  R.  A.  744;  10  L.  R.   A.  464;  17  L.  R.  A.  430;  20  L.  R.  A.  172; 
21  L.  R.  A.  706,  810. 
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ion  death  takes  place,  on  aooount  of  the  negll- 
gODoe  of  a  telegraph  company  in  not  dellTeiing  a 
meflsave  promptly  according  to  its  contract,  is  a 
ground  for  the  recovery  of  tubetantial  damages 
against  the  company. 
S.  A  message  reading,  **My  wife  Is  very  111; 
not  expected  to  Uve,*^  Is  sufScient  to  inform  the 
company  that  mental  anguish  will  probably  re- 
sult from  its  failure  to  deliver  the  message 
promptly. 

(March  14,  I860.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Circuit  Court  for  Montgomery  County  in 
his  favor  but  for  a  less  amount  than  claimed 
in  an  action  to  recover  damages  for  the  failure 
of  defendant  to  promptly  deliver  a  mesisage. 
Beveraed. 
The  facts  are  fully  stated  in  the  opinion. 
Miwrs,  JUL  E.  Ciodfelter  and  J.  A.  Lind- 
ley*  for  appellant: 


Section  4178,  Bev.  Stat  1881.  was  repealed 

by  the  later  Act  of  1885. 

W,  U.  rOeg  Co.  v.  Steels,  108  Ind.  188 ;  W.  IL 
Teleg.  Co.  v.  Wilson,  Id.  808;  W.  U.  TeUg.  Ok  t. 
Bwain,  100  Ind.  405. 

The  Telegraph  Company  was  bound  toknow^ 
that  wounded  feelings  and  anxiity  of  mind 
were  likely  to  result  rrom  the  failure  to  proper- 
ly transmit  and  deliver  the  message.  Tiiis  wa» 
apparent  from  the  message  itself,  and  damasres 
occasioned  from  failure  to  transmit  or  deliver 
the  same  promptly  can  be  recovered. 

W,  V,  Teleg,  Co.  r.  Fenton,  62  Ind.  1 ;  Rev. 
Stat.  1881,  §  4176 ;W.  U.Teleg.  Co.  r.  Mtek,  4» 
Ind.  53. 

t'uch  dama^Tes  may  be  recovered  as  naturally 
flow  from  the  breach  of  duty  complained  of,  or 
such  as  may  fairly  be  supposed  to  have  been 
within  the  contemplation  of  the  parties  as  a 
posHible.result  at  tbe  time  the  dispatrb  was  sent. 
In  determining  what  was  fairly  within  the  con- 


man  who  was  far  from  home  with  tbe  dpad  body 
of  her  husband,  calling  for  a  remittance  of  money, 
fai  oonaequenoe  of  which  mistake  she  was  delayed 
for  two  days  before  receivinir  tbe  money  to  enable 
her  to  leave  t  bat  plHoe  with  his  body.  W.  U.  Teleg. 
Go.  V.  Simpson,  73  Tex.  422. 

Statutory  penaUyfor  ne(fieeL 

The  Tndiana  Act  of  18S5  prescribing  a  penalty  for 
the  refusal  of  a  tole^rraph  company  to  receive  and 
transmit  messaireB  without  discrimination  does  not 
make  the  company  liable  to  a  penalty  for  the  mere 
negligent  breach  of  duty.  W.  U.  Teleg.  Go.  v. 
Jones,  U6  lod.  861. 

Under  Rev.  Stat.  \8BU  >  4178,  providing  a  penalty 
when  a  telegraph  company  fails  to  transmit  a 
message  **  with  impartiality  and  in  good  faith."  re- 
covery sustained  where  the  message  written  was 
**Send  seventieth  Illinois,"  and  transmitted 
** seventh,"  although  tbe  message  was  not  re- 
peated, and  was  written  on  a  blank  requiring  repe- 
tition to  avoid  mistakes.  W.  U.  Teleg.  Co.  v. 
Huir,  8  West.  Rep.  376, 102  Ind.  686. 

The  MlssiSBtppl  Act  of  March  18, 1886  (Miss.  Acts 
1886,  p.  91).  providing  that  any  telefrraph  company 
failing  to  transmit  and  deliver  within  a  reasonable 
tfane  any  message  shall  pay  $26  in  addition  to  other 
damages  to  the  person  injured,  gives  tbe  right  to 
reoover  such  sum  to  one  to  whom  the  message  is 
addressed,  although  he  paid  nothing  for  its  trans- 
mission and  sustained  no  pecuniary  injury.  W.  U. 
Teleg.  Ca  V.  Allen,  66  Miss.  549. 

The  company  may  stipulate  that  the  claim  for 
penalty  shall  be  presented  within  a  reasonable 
time.  W.  U.  Teleg.  Go.  v.  Wilson,  6  West.  Rep.  648, 
ltl8Ind.808. 

Pleadlnos  in  aeUon  to  recover  j)en4attf. 

The  penalty  for  failure  of  a  telegraph  company 
to  transmit  a  message  is  not  incurred  unless  the 
omission  is  alleged  to  be  within  reasonable  office 
hours,  both  at  the  place  of  reception  and  the  place 
of  transmission.  W.  U.  Teleg.  Go.  v.  HardUig,2 
West.  Rep.  2G6,  lOB  Tnd.  605b 

An  answer  stating  that  the  delay  in  delivery  was 
caused  by  its  not  reaching  tbe  point  of  delivery 
until  after  the  close  of  office  hours  is  good  on  d^ 
murrer.    Ibid. 

The  complaint  to  recover  a  statutory  penalty  for 
failing  to  transmit  a  message  must  aver  facts 
which  bring  the  case  within  both  Uie  letter  and 
the  spirit  of  the  statute.  W.  U.  Teleg.  Oo.  v.  Kin- 
ney, 4  West  Rep.  612, 106  Ind.  468. 

A  complaint  which  shows  a  mere  neglect  of  duty 
In  transmitting  a  meenge  Is  not  sufficient.    W.  XT 

7L..R.A. 


Teieg.  Oo.  V.  Steele,  6  West.  Rep.  410, 108  Ind.  163L 

Averments  In  the  complaint  that  def<>ndant  Ib  & 
corporation,  and  that  it  was  openiting  its  line,  ar» 
sufficient  on  demurrer.  W.  U.  Teleg.  Oo.  v.  Walker*. 
1  West.  Rep.  210, 102  Ind.  600. 

A  complaint  which  alleges  that  ^defendant  l» 
the  owner  and  operator  of  an  electric  telegraphy 
with  a  Une  of  wires,"  running  through  a  certain 
county,  including  stations  In  such  county,  is  suffi* 
dent.  W.  U.  Teleg.  Go.  v.  Schrcle,  1  West.  Rep.214». 
103  Ind.  227. 

Where  the  exact  words  of  the  law  are  not  useA 
in  the  complaint,  but  words  of  equivalent  meaning 
are  employed.  It  is  sumdent.  W.  U.  Teleg:  Go.  t- 
Walker,  1  West.  Rep.  210, 102  Ind.  500. 

A  company  cannot  escape  liability  by  assertlns^ 
its  own  failure  to  provide  adequate  means  for 
transmission.    W.  D.  Telesr.  Co.  v.  (^circle,  eupra. 

To  consume  hours  instead  of  minutes  in  the- 
transmission  is  not  such  diligence  as  the  statute- 
requires.   Ibid. 

Where  the  gravamen  of  the  complaint,  in  an  ac- 
tion for  a  statutory  penalty,  is  for  failure  of  ^ 
telegraph  company  to  comply  with  Its  duty,  an  at* 
tempt  nrgnmentatively  to  deny  is  insufncient.  W. 
U.  TOleg.  Go.  v.  Ferris,  1  West.  Rep.  211, 103  Ind.  0I« 

Proof  to  eetaitlUh  neifiecL 

In  an  action  for  the  penalty  provided  by  statata 
for  the  omission  to  send  a  telegram,  it  devolves  on 
plaintiff  to  establish  a  nesrlect  of  duty.  W.  U* 
Teleg.  Go.  v.  McDaniel.  1  West.  Rep.  278,  108  Ind» 
204;  Aiken  v.  W.  U.  Teleg.  Oo.  60  Iowa,  SL 

He  makes  a  prima  fade  case  when  he  proves tha^ 
the  message  properly  addressed  was  not  deUveced. 
W.  U.  Teleg.  Co.  v.  McDaniel.  tupra. 

The  plaintiff  was  properly  permitted  to  testify- 
that  the  dispatch  received,  as  read  by  him,  directed 
him  to  purchase  at  a  certain  price,~for  the  puxN- 
pose  of  showing  his  good  faith  in  purchasing  at 
that  price,  and  that  he  acted  upon  the  dispatch  in 
making  tbe  purchase,  but  not  for  the  purpose  of 
showing  what  was  the  reasonable  interpretation  of" 
the  dispatch.   Aiken  v.  W.  U.  Teleg.  Oo.  eupra. 

Where  the  sender  proves  that  there  was  unre»» 
sonable  delay,  the  burden  of  explaining  the  delay 
Is  on  the  company.  W.  U.  Teleg.  Oo.  v.  Scirde,  1 
West.  Rep.  216,  103  Ind.  227:  W.  U.  Teleg.  Go.  t* 
McDaniel,  supra. 

Facts  which  go  to  excuse  the  failure  to  transmit 
a  telegraph  message  delivered  during  usual  office- 
hours,  according  to  the  regulations  of  the  com* 
pany,  in  a  suit  for  the  statutory  penalty,  must 
come  from  the  defense.  W.  CJ.  Teleg.  Go.  t.  Bua^ 
Urk,  6  West  Bep.  871,  107  Ind.  6481 
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temptation  of  the  parties,  the  coDtenta  of  the 
dispaich  may  be  taken  into  consideration. 

.  Candeey.  W,  U.Teltg.  Co,  84  Wis. 471 ;  Baldr 
win  V.  U,  8,  TOeg.  Co,  4fi  N.  Y.  744 ;  Beaupri 
T.  Pacific  A  A.  Tcleg.  Co.  21  Minn.  166 ; 
BamsntUs  First  Hat.  Bank  ▼.  W.  U.  TtUg,  Co, 
80  Ohio  St.  665. 

i/«Mr«.  McDonald  9t  Bailer,  for  appellee: 

The  Company  couid  not,  from  the  informal 
iionit  had  befoieit  when  it  entered  into  the 
undertaking,  know  tbat  mental  anguish  might 
and  most  probably  would  result  to  some  person 
in  case  of  failure  to  promptly  deliver  the  dis- 
patch, and  for  this  reason  appellant  cannot  re- 
cover substantial  damages. 

W,  U.  Teleg,  Co.  v.  Kirkpatrick  (Tex.)  18 
a  W.  Rep.  70 ;  Barvewille  First  Nat,  Bank 
T.  W,  U.  TeUg.  Co.  80  Ohio  8t  666 ;  Baldwin 
T.  U.  8.  Tcleg.  Co.  46  N.  Y.  744 ;  Beau^re  v. 
Pacific  d^A.  Tcleg.  Co.  21  Minn.  166 :  lAnds- 
herger  v.  Magnetic  Tdcg.  Co.  82  Barb.  680; 
SingJiorne  v.  Montreal  Tcleg.  Co.  18  U.  C. 
Q.  B.  60,  Allen,  Teleg.  Cas.  98;  U.  8.  Tcleg. 
Co.  V.  QUderslece,  20  Md.  282 ;  Loieery  v.  W. 
U.  Tcleg.  Co.  60  N,  Y.  108 ;  W.  U.  Teleg.  Co. 
T.  OraAam,  1  Colo.  280 ;  PuUman  Palace  Car 
Co.  V.  Barker,  4  Colo.  844 

Mental  sufTerine  alone,  caused  by  simple  ac- 
tionable negligence,  cannot  sustain  an  action. 

Wynian  v.  Leavitt,  71  Me.  227 :  Bvnt  ads. 
SrOrval,  Dudley  (S.  C.)  180;  Bovee  v.  Danville, 
68  Yl.  :88;  Canning  v.  WiUiamitoton  I  Cush. 
451;  Trigg  v.  8t.  Louis,  K.  C.  <ft  xV.  &  Co.  74 
Mo.  168;  8UiU  v.  Baltimore  A  0.  R  Co.  24  Md. 
84 ;  Cooley,  TorU,  270-272. 

Berkshire*  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  is  in  two  paragraphs.  The 
fobstance  of  ttie  first  paragraph  u  that,  on  the 
27th  day  of  February,  18;j7,  the  appellant  de- 
livered to  the  appellee's  agent,  at  its  office  in 
Jamestown,  Indiana,  the  following  message: 

February  21st,  1887.  Jamestown,  Indiana. 
To  A.  8.  Clements: 

My  wife  ia  yery  ill ;  not  expected  to  live. 

Wm.  Reese. 

*-and  paid  to  the  appellee  the  sum  of  twenty- 
five  cents,  the  usual  charge  for  tbe  transmis- 
sion of  like  messages  to  the  City  of  Crawfords- 
ville.  and  the  full  amount  demanded  for  trans- 
mitting said  message,  and  at  tbe  same  time  the 
appellant  guaranteed  the  payment  of  all  expen- 
ses incurred  by  the  appellee  in  the  delivery  of 
said  message  to  tbe  person  to  whom  it  was 
addressed ;  that  the  appellee  undertook  and 
agreed  to  transmit  and  deliver  said  message 
promptly  ;  thut  the  appellee  acted  in  bad  faiih 
and  with  partiality  and  discrimination,  in  that 
it  did  not  transmit  and  deliver  said  message 
in  the  order  of  lime  in  which  it  was  receive, 
bat  willfully  and  purposely  postponed  the 
transmission  of  said  message  out  of  its  order 
for  more  than  twenty  days ;  that  after  tbe  trans- 
mission of  said  message  from  the  appellee's 
effice  in  Jamestown,  the  appellee  acted  in  bad 
faith,  partialitv  and  discrimination  In  thi8,that 
it  williuliy  and  purposely  postponed  tbe  de- 
livery of  said  message  out  of  the  order  of 
time  in  which  it  was  received,  and  did  not 
deliver  the  same  for  more  than  twenty  days 
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after  it  was  so  received,  and  never  did  deliver 
it  until  called  for  by  the  said  Clements,  at  the 
appellee's  office  in  said  City  of  Crawfords- 
ville;  that  during  all  tbe  time  said  message  lay 
in  the  appellee's  office  In  Crawfordsville,  the 
appellee  transmitted  messages  for  sundry  and 
divers  other  persons,  and  knowingly,  purpose- 
ly and  willfully  irave  preference  to  others  and 
to  the  delivery  of  messa^  to  others  ;  tbat  the 
said  messages  so  transmuted  to  tbe  paid  sundry 
and  divers  persons  did  not  contain  iutelliirence 
of  general  or  public  interest,  and  were  not  com- 
munications for  or  from  officers  of  justice; 
that  tbe  said  Clements  then  had  business  rooms 
rented  in  said  City  of  Crawfordsville,  and  waa 
preparing  to  go  into  business  only  a  few  doors 
from  appellee's  office;  tbat  he  had  a  post- 
office  box  rented  in  tbe  postoffice  of  said  city 
through  which  he  received  bis  mail  during  the 
time  the  said  message  lay  in  the  appellee's  said 
office  (the  said  postoffice  being  but  a  few  doors 
therefrom);  that  the  said  Clementa  was  well 
known  to  the  postmaster  and  the  employes  io 
said  postoffice;  that  it  was  the  appellee's  custom 
to  deliver  messages  promptly  anywhere  within 
five  miles  of  said  city,  payment  of  charges 
being  first  guaranteed. 

Then  follows  a  demand  for  $100,  the  statu- 
tory penalty,  which  it  is  claimed  the  appellant 
ia  entitled  to  recover. 

The  second  parairraph  rests  upon  a  breach  of 
duty  because  of  a  failure  to  deliver  the  message. 
It  is  averred  tbat  when  tbe  contract  was  made  to 
send  and  deliver  the  message  with  the  appel- 
lee, the  appellant's  wife  was  dangerouftiv  iU^ 
in  fact  at  the  point  of  death ;  that  the  said  A. 
S.  Clements,  to  whom  the  telegram  was  sent, 
was  a  brother-in-law  of  ibis  appellant,  having 
married  his  sister,  and  that  the  families  were 
on  the  most  intimate  terms  of  friendship;  that 
appellant  greatly  desired  the  prompt  delivery 
of  said  message,  and  relied  on  and  expected 
tbat  the  same  would  be  promptiv  trRUsmitted 
and  delivered  in  accordance  with  tlie  agree> 
ment  stated;  that  the  appellee  and  its  agents 
were  fully  informed  of  said  facts,  and  well 
knew  the  importance  of  the  immediate  delivery 
at  tlie  time  it  received  tbe  message  and  the 
said  inisniDtee. 

It  IS  averred  that  the  said  Clements  resided 
during  said  time  not  less  than  one  nor  more  than 
two  miles  from  said  City  of  Crawfordsville;  re- 
ceived his  mail  at  tbe  postoffice  in  said  ciiv,  and 
had  a  box  in  said  office  through  which  he  re- 
ceived bis  mail;  that  he  had  resided  in  and 
within  said  city  for  several  years  before  aaid 
date,  and  was  well  known  in  said  city  ;  that  he 
iiad  tlien  arranged  to  engace  in  business  there  ; 
that  the  wife  of  the  appellant  died  in  a  few  da^rs 
after  the  said  message  was  transmitted  ;  that  if 
said  message  had  Ix^n  promptly  delivered,  the 
said  Clements  and  wife  would  have  been  present 
during  the  last  sickness  of  appellant's  wife,  and 
in  time  to  have  conversed  with  her  before  her 
death,  and  been  present  until  her  death  and 
burial ;  that  by  reason  of  their  absence  and  of 
the  great  desire  tbe  appellanl'a  wife  bad  ex- 
pressed  to  see  them  before  her  death,  tbe  ap- 
pellant suffered  great  uneasiness,  anguish  and 
anxiety  of  mind. 

The  court  at  first  overruled  a  demurrer  t» 
each  of  the  paragraphs,  and  the  appellee  filed 
an  answer  in  uiree  paragraphs,  the  first  of  whicb 
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was  a  funeral  denial.  The  second  paragraph  a  p- 
plied  to  the  first  parafrraph  of  the  complaint,  and 
^e  third  paragraph  to  the  second  paragraph  of 
the  oomplainL 

The  court  having  afterwards  sustained  the 
4emurrer  to  the  first  paragraph  of  the  com- 
plaint, this  carried  out  of  the  record  the  sec- 
ond paragraph  of  answer. 

The  appellant  demurred  to  the  third  para- 
.graph  of  answer,  which  the  court  overruled, 
4ind  he  saved  an  exception;  he  then  filed  a  reply 
in  general  denial.  The  issues  joined  were  bub- 
mitled  to  the  court  without  a  jury,  and,  after 
hearing  (he  evidence,  a  finding  was  made  for 
the  appellant,  assessing  his  damages  at  fifty 
•cents.  The  appellee  then  moved  for  a  judg- 
ment against  the  plaintiff  fur  costs;  this  motion 
was  sustained,  to  which  ruling  the  appellant 
reserved  an  exception.  The  court  then  ren- 
dered a  judgment  against  the  appellee  for  fifty 
-oents,  and  against  the  appellant  lor  costs. 

At  the  time  (he  court  reversed  its  ruling,  and 
•ustaibcd  the  demurrer  to  the  first  paraj^raph 
of  the  complaint,  the  appellant  saved  an  exoep- 
iion. 

The  errors  a5>signed  are  that  the  court  erred 
In  sustaining  the  demurrer  to  the  first  para- 
graph of  the  complaint,  in  overruling  the  de 
murrer  to  the  third  paragraph  of  answer,  and 
in  sustaining  (he  motion  of  the  appellee  for  a 
Judgment  against  the  appellant  for  costs. 

There  is  not  much  to  be  said  in  reference  to 
the  demurrer  to  the  first  paragraph  of  the 
-complaint  We  are  of  the  opinion  that  the 
jiverments  in  the  said  paragraph  did  not  make 
Acase  within  ^j^llTO  and  1172,  Elliott's  Sup- 
plement (Acts  1885),  when  construed  with 
g4178.  Rev.  Stat  1881.  and  the  three  sections 
•must  be  construed  together. 

It  is  claimed  that  the  Act  of  1885  repealed  bv 
implication  said  section  4178.  We  do  not  think 
«o.  The  repealing  clause  only  repeals  such 
laws  as  are  in  conflict  with  the  said  Act.  In 
its  scope  it  does  not  cover  the  subject  matter  to 
which  said  section  4178  relates.  There  is  noth- 
ing in  the  Act  of  1885  regulating  the  distance  or 
prescribing  the  limits  within  which  telegraph 
-companies  shall  deliver  messages.  Repeals  by 
implicaiion  are  not  favored,  and  if  a  reasonable 
•construction  can  be  found  which  will  enable 
both  the  old  and  the  new  laws  to  stand,  that 
construction  will  be  applied.  Buih  v.  hani- 
iUon  Oo.  CoMT9,  and.)  28  N.  £.  Rep.  275. 

It  is  not  allegeid  that  the  person  to  whom 
the  telegram  was  addressed  resided  in  or  within 
•one -mile  of  the  City  of  Crawfordsville. 

Penal  statutes  are  to  have  a  strict  construc- 
tion, and  to  recover  a  penalty  the  facts  slated 
in  the  pleading  must  clearly  show  a  right  to 
the  penalty  claimed,  notwithstanding  such 
strict  construction.  EcuUey  v.  W.  U.  Teleg. 
Co.  115  Ind.  101. 

The  third  paragraph  of  the  answer  was 
pleaded  as  a  partial  answer,  but  it  was  in  bar 
•of  all  damages  except  nominal  damages.  This 
paragraph,  in  substance,  is  that  the  appellee 
was  not  informed,  when  it  undertook  to  send 
the  message  (by  what  appeared  in  the  face  of 
it  or  otherwise),  that  the  appellant  would  suffer 
pecuniary  loss  or  be  damaged  because  of  men- 
tal suffering  in  case  of  a  failure  to  deliver  the 
message. 
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We  think  the  answer  was  bad,  and  that  the 
demurrer  should  have  been  sustained.  The 
second  paragraph  of  complaint  showed  a  good 
cause  of  action,  and  the  court  so  held.  Under 
it  the  appellant  was  entitled  to  more  than  nomi- 
nal damages,  and  more  than  the  sum  of  60 
cents,  which  the  couit  allowed. 

If  the  facts  alleged  in  the  complaint  were 
true,  the  appellant  was  entitled  to  substantial 
damages,  and  the  facts  set  up  in  the  answer 
did  not  avoid  the  appellant's  right  to  recover 
substantial  damages  under  the  allegations  of 
the  second  paragraph  of  the  complaint 

The  message  was  one  of  more  than  ordinary 
importance.  Of  its  important  character  the 
agents  of  the  Company  at  Jamestown  and 
Crawfordsville  had  knowledge,  for  the  reason 
that  this  information  appeared  on  the  face  of 
the  telegram.  It  was  a  message  which  denoted 
urgency  for  its  delivery  to  the  person  to 
whom  addressed,  and  of  this  fact  the  appellee 
had  notice,  and  contracted  with  reference  to  it 
It  therefore  became  the  duty  of  the  appellee 
to  make  a  prompt  and  reasonable  effort  to  de- 
liver the  message  to  the  person  to  whom  it  was 
addressed,  and  especialljr  so,  as  the  expense  of 
delivery  was  guaranteed  in  advance.  This  ob- 
ligation the  appellee  whollv  and  entirely  failed 
to  perform,  and  in  such  failure  was  guilty  of 
negligence. 

Although  the  telegram  bad  no  relation  to 
any  business  transaction  which  would  have  in- 
volved dollars  and  cents  merely,  this  did  not 
justify  the  appellee  in  neglecting  its  duty.  It 
bad  undertaken,  for  a  v^uable  consideration, 
to  deliver  the  message  promptly,  and  its  failure 
so  to  do,  or  to  make  reasonable  effort  in  that 
direction,  was  negligence  and  a  violation  of  its 
undertaking. 

The  diligence  which  a  telegraph  company 
is  required  to  use  in  the  delivery  of  a  message 
will  be  determined,  to  some  extent,  from  the 
character  and  importance  of  the  message. 
Upon  humane  grounds  messages  like  the  one 
here  involved  should  be  promptly  delivered, 
and  should  be  regarded  as  of  more  importance 
to  the  parties  concerned  than  mere  business 
messages,  and  in  promptness  of  delivery 
should  have  preference  over  messages  of 
the  latter  class.  It  is  true  there  was  nothing 
in  the  telegram  to  indicate  the  kinship  that  ex- 
isted between  the  appellant  and  the  person  to 
whom  the  message  was  addresised,  nor  did  it 
request  the  presence  of  Mr.  Clements  or  his 
wire  at  the  bedside  of  the  dangerously  sick  sis- 
ter-in-law, but  this  affords  no  excuse  to  the  ap> 
pellee  for  its  failure  to  deliver  the  telegram. 
The  appellee  was  bound  to  know  that  the  mes- 
sage pertained  in  some  way  to  the  serious  illuess 
of  the  appelUnt's  wife,  and,  therefore,  that 
prompt  communication  with  tlie  person  to 
whom  the  message  was  addressed  was  much 
desired,  and  especially  so  in  view  of  the  addi- 
tional fact  that  the  appellant  undertook  to  com- 
municate by  a  telegraphic  dispatch. 

From  the  information  it  had  before  it  when 
it  entered  into  the  undertaking  the  appellee  was 
bound  to  know  that  mental  anguish  might  and 
most  probably  would  come  to  some  person  in 
case  it  failed  to  act  promptly  in  transmittinff 
and  delivering  the  dispatch,  and  therefore  soon 
a  result  was  oontemphUed  when  the 
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deliTered  by  the  appelant  to  the  appellee's 
jigent  at  Jamefitown,  and  ia  withiD  the  under- 
taking. 

Whether  such  mental  Buffering  would  be 
caused  by  the  failure  of  a  brother-in-law  and 
his  wife  to  go  at  once  to  the  bedside  of  a  dying 
fiister-in-law,  or  from  the  failure  of  a  physician 
to  reach  his  patient  while  there  was  stiU  hope 
that  something  might  be  done  to  bring  rehef 
«nd  possibly  a  restoration  of  health,  or  for 
«ome  other  cause,  is  unimportant.  It  was  not 
the  particular  cause  but  the  effect  which  might 
t)e  produced,  that  was  contemplated  by  the  par- 
ties, and  which  is  to  be  looked  to  in  determining 
the  question  of  liability. 

In  W.  U.  Teleg.  Co.  v.  SheffUld,  71  Tex.  670. 
«  telegram  was  delivered  to  the  company's 
operator  to  be  forwarded,  in  the  following 
language:  "  You  had  belter  come  and  attend 
to  TOur  business  at  once." 

I'he  court  .said  that  the  messsge  indicated 
with  reasonable  certainty  to  the  te&graph  oper- 
ator the  following  facts: 

1.  That  the  plaintiffs  had  a  claim  of  some 
pecuniary  nature. 

2.  That  the  claim  should  be  attended  to  at 
Jefferson,  from  wlience  the  telegram  was  sent 

&  That  the  matter  was  urgent  "at  once." 
4.  Loss  would  probably  follow  the  want  of 
«ach  attention  which  might  be  prevented  by 
•ot^ng  the  csll  made  in  the  dispatch. 

This  was  sufficient  to  disclose  that  the  object 
was  to  enable  the  plaintiffs  to  attend  to  a  claim 
•due  them,  end  that  loss  might  result  from  a 
failure  to  transmit  the  message  with  prompt- 


In  Hadley  t.  W.  U.  TOeg.  Co.,  115  Ind.  200, 
the  court  said,  by  Niblack,  /.,  with  reference 
to  the  following  telegram: 

North  Salem,  Ind.  Oct.  14,  1886. 
To  Henry  Had  ley,  Danville,  Indiana. 

Want  your  cattle  in  the  morning;  meet  me  at 
^onr  pasture.  8.  G.  Clay. 

*'  In  this  case  the  terms  or  contents  of  the 
dispatch  sent  by  Clay  to  Hadley  fairly  indicated 
the  necessity  of  its  prompt  delivery,  as  well  as 
■a  transmission,  and  were  such  as  to  authorize 
the  inference  that  a  dela^  until  the  day  follow- 
ing would  result  in  contusion  and  possible,  if 
•not  probable,  injury  to  one  or  both  parties  to 
the  dispatch." 

In  Manville  ▼.  W.  U.  TeUg.  Co.,  87 Iowa,  214, 
Miller,  J.,  said:  "The  message  was  'Ship your 
hogs  at  once.'  The  obvious  reason  of  this  is 
evident  on  its  face.  It  clearly  imports  that  to 
meet  a  good  market  the  hogs  must  be  shipped 
promptly,  and  that  bjr  delay  a  good  market 
will  be  lost.  It  is  eauivalent  to  saying,  'If  you 
ahip  at  once  you  will  obtain  gains  on  the  pur- 
chase and  sale  of  your  hogs.  If  you  delay 
these  gains  will  be  lost  by  the  market  price  de- 
clining.' It  is  most  obvious,  therefore,  that  the 
{)arties  contemplated  this  very  thing." 

As  we  have  already  said,  the  message  clearly 
indicated  its  importance  and  the  urgency  for  its 

Srompt  delivery.  There  were  no  pecuniary 
eneflts  contemplated  as  the  result  of  the  tele- 
,gram.  as  it  had  no  reference  to  any  business 
transaction,  and  therefore  pecuniair  loss  be- 
•cause  of  its  non-delivery  was  not  within  the  sp- 
pellee's  undertaking.    But  th^  appellant  hay- 
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ing  suffered  great  mental  anguish  because,  as 
he  alleges,  of  the  failure  to  promptly  deliver 
the  message,  it  would  be  a  harsh  rule  which 
would  deny  to  him  all  redress  except  the  mere 
pittance  which  he  paid  to  have  the  telegram 
transmitted  and  delivered. 

Some  of  the  author  it  ies  seek  to  draw  a  distinc- 
tion as  to  the  right  to  recover  damages  for  men- 
tal suffering  between  cases  where  there  may  be 
a  recovery  for  pecuniary  loss  and  cases  w  here 
there  is  or  can  be  no  pecuniary  loss^  to  which 
class  the  present  action  belongs.  With  this  dis- 
tinction we  have  no  sympathy,  and  confebs  we 
can  see  no  good  reason  for  it  to  rest  upon.  If  a 
telegraph  company  undertakes  to  transmit  and 
deliver  promptly  a  message  wherein  dollars  and 
cents  are  alone  involved,  and  its  neeligrnce 
occasions  loss,  it  is  conceded  by  aU  the  author- 
ities that  it  may  be  compelled  to  respond  in 
damages.  Why?  Because  it  bas  negligently 
broken  its  agreement,  or,  as  is  sometimes  said, 
failed  to  perform  a  duty  which  it  owed  to  the 
sender  of  the  message  or  the  person  to  whom  it 
is  addressed,  as  the  case  may  be.  For  the  same 
pecuniary  consideration  it  undertakes  to  trans- 
mit and  deliver  a  message  in  forming  a  husband 
of  the  dangerous  illness  of  his^'wife,  the  wife 
of  her  husband,  the  parent  of  the  child,  the 
child  of  the  parent,  and  it  negligently  fails  to 
deliver  the  telegram,  and  as  the  result  the  sick 
relation  dies  without  having  the  comforting 
presence  of  the  husband,  wi^,  father,  mother, 
son  or  daughter,  with  all  the  benefit,  physical 
and  mental,  which  would  follow.  Is  it*to  be 
said  that  under  sucb  circumstances  the  most 
that  tlie  telegraph  company  is  liable  for  is  nom* 
inal  damages  because  of  great  mental  anguish 
suffered  by  the  sender  of  the  telegram,  who 
may  be  the  father,  mother,  huslNind,  wife  or 
child?  In  our  Judgment,  no  such  rule  can  or 
should  prevail.  In  failing  to  promptly  deliver 
a  telegram  the  telegraph  company  negligently 
fails  to  perform  a  duty  which  it  owes  to  the 
sender  or  the  teleinram,  and  should  be  held  liable 
for  whatever  injury  follows  as  the  proximate 
result  of  its  negligent  oonducL 

It  is  not  a  mere  breach  of  contract,  but  a 
failure  to  perform  a  duty  which  rests  upon  it 
as  a  servant  of  the  public. 

In  our  opinion,  upon  the  fact  stated  in  the 
second  paragraph  of  complaint,  the  appellant 
is  entitled  to  recover  damages  for  the  mental 
suffering  which  he  endured,  and  his  measure 
of  damages  is  the  amount  paid  for  the  trans- 
mission of  the  message,  ana,  in  addition,  what 
would  seem  to  be  Just  as  a  compensation  for 
his  mental  anguish. 

We  have  examined  the  c«tse  of  W,  U.  TeUg, 
Co.  ▼.  Hamilton,  60  Ind.  181.  That  was  an 
action  to  recover  a  statutory  penalty,  and  what 
is  said  as  to  the  measure  of  damages  in  an  ao- 
tion  like  the  one  under  consideration  is  mere 
dicta,  as  no  such  ouestion  was  before  the  court. 
See  W.  U.  Teleg.  Co.  v.  Cooper,  71  Tex,  607, 1  L. 
R  A.  728,  10  Am.  St.  Rep.  772,  and  note;  ' 
Wadswarth  v.  W.  U.  Tdeg.  Co.  86  Tenn.  696, 0 
Am.  St.  Rep.  864,  and  note;  Beasley  v.  W.  U. 
Teleg.  Co.  89  Fed.  Rep.  188. 

Judgment  reversed,  foiih  eoste.  Court  below 
directed  to  proceed  in  accordance  with  this 
opinion. 

Petition  for  rehearing  overruled. 


Ikdiaha  Supbbmb  Couht. 
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1«  The  prewimptioB  of  ne|f l%enoe  on  the 

pert  of  a  railroad  oompany,  which  prevails  in 
caie  of  ao  injury  to  Iti  pasBenger,  does  not  obtain 
In  case  uf  injuries  to  the  horse  of  a  traveler  upon 
a  highway,  which  are  received  while  the  trav* 
eler  is  attempting  to  cross  the  ralircad  track. 

8.  A  railroad  eompany  is  not  required 
to  use  eztraordiiuury  care  or  vigilance  in 
respect  to  the  safety  of  its  highway  crossings. 

S*  Permittlair  Inoompetent  erldenee 
temding  to  aapport  a  finding  to  go  to  the 

Jury  over  objection  will  cause  a  reversul  of  the 
Judgment,  where  the  other  evidence  in  support  of 
such  finding  is  not  of  a  satisfactory  character. 

4*  Evidence  of  repairs  made  after  an  injury 
has  been  sustained  is  incompetent  to  show  ante- 
cedent negligence. 

(llaroh  19«  1800.) 

APPEAL  by^defendant  from  a  JudgineDt  of 
the  Circuit  Court  for  Carroll  County  io 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  injuries  to  a  horse,  alleged  to  liave  re- 
sulted from  defendant's  negligence.     Reverted, 

The  facts  sufllciently  appear  in  the  opinion. 

Mee9r$,  John  G.  Williams  and  S.  O. 
Bay  less*  with  Me»»T%,  W,  H«  Roasell  and 
F*  F.  Moore,  for  appellant: 

Tlie  court  errod  in  allowing  appellee  to  prove 
that  long  after  the  accident  and  after  this  case 
had  once  been  tried,  the  appellant  had  rebuilt 
tiie  crossing  iu  question  and  put  down  plauka 
with  square  edges  next  the  rail. 

Pieice,  Railronds,  294;  Daley.  Delatoare,  L, 
db  W.  R.  Co.  73  N.  Y.  471:  Payne  v.  Trmf  A  B. 
B.Co,^  Ilun,  526;  Ely  t.  St.  Louie,  K.  C.  A  N. 
R.  Co.  77  Mo.  84;  Nalley  v.  Hartford  Carpet 
Co.  51  Conn.  524«  50  Am.  Rep.  47;  Morse  y. 
Minneapolie  dt  St.  L.  R  Co.  dO  Minn.  465,  11 
Am.  &  £ng.  R.  R.  Cas.  168. 

Meeere,  C  D«  Boyd  and  L.  O.  Beck«  for 
appellee: 

Appellant  owed  it  as  a  dut^  incumbent  upon 
it  as  a  common  carrier  resting  under  the  re- 
gponsibility  of  exercising  extraordinary  care 
and  prudence  to  see  that  this  crossing  was  in  a 
•afe  and  proper  coDdition. 

Meredith  v.  Heed,  26  Ind.  884;  Toledo  A  W. 
K  Co.  T.  Stoddard,  25  Ind.  185;  LouievilU,  If. 
A.  d  0.  R.  Co.  V.  Smith,  91  Ind.  119. 

When  an  injury  occurred  like  the  one  de- 
•cribed  in  this  case,  it  was  upon  the  defendant 
to  prove  that  it  was  without  fault. 

l^alterson.  Railway  Accident  Law,  pp.  848- 
441;  Be"ford,  8.  0.  A  B.  R  Co.  v.  Rainbolt, 
99  Ind.  656;  lerre  Ifavte  AL  R.  Co.  v.  Buck, 
96  Ind.  847;  Columbue,  C.  C.  A  L  R.  Co.  y. 
IfeweU,  104  Ind.  264;  Txmisville,  N.  A.AC.R. 
Co.  v.  Jonee,  7  West.  Rep.  88,  108  Ind.  651. 

The  admission  of  incompetent  evidence 
which  a  special  finding  of  Uie  Jury  shows  to 
have  00  weight  with  iSemis  a  harmless  error. 

Annoft  y.  MUtoaukee  A  N.  R  Co.  67  Wis.  46. 

By  making  the  repairs  the  appellant  admitted 
Ibat  it  made  a  mistake  when  it  beveled  off  its 
plank,  and  by  thus  correcting  this  mistake  it 
would  thus  prevent  similar  acddenta. 

7L.R.A. 


Shabor  ▼.  8t.  Paul,  M.AM.R.Co.7»  Minn. 
108;  OLmry  y.  Mankato,  21  Minn.  66;  Pfidp^ 
y.  Mankato,  28  Minn.  276. 

It  was  an  admission  that  appellant  controlled 
this  crossing,  and  comes  within  the  rule  laid 
down  in— 

Lrifayette  y.  Weaver,  92  Ind.  479;  Kelly  y. 
Sout/tem  Minnesota  R.  Co.  28  Minn.  98;  Penf^ 
eyltania  R  Co.  y.  Btnderaon,  61  Pa.  815;Tfeir 
Chester  A  P.  R  Co.  r.  McEhoee,  67  Pa.  811; 
McKee  v.  BidtoeU,  74  Pa.  2l8;  Martin  v.  Tmele. 
59  N.  H.  81;  Oulf,  O.  A  8.  F.  R.  Co.  y.  IJvat^ 
eidi,  68  Tex.  64. 

Elliott*  J.,  deliyered  the  opinion  of  the 
court: 

The  appellee  recovered  a  Judgment  fordam- 
affes  for  an  injury  to  a  horse  which  he  was 
driving.  The  theory  of  the  appellee  is  that 
the  appellant  was  nef?1igent  in  constructing  a 
crossing  at  a  point  where  its  raiiroad  crossed 
a  public  road,  and  that  the  injury  to  his  horse 
was  caused  by  the  appellant's  negligent  breach 
of  duty. 

It  is  quite  well  settled  that  it  is  the  duty  of  a 
railroad  corporation  to  so  construct  and  main- 
tain its  crossings  that  they  may  be  safely  used 
by  persons  traveling?  the  highway,  and  that» 
for  a  negligent  breach  of  this  dutjr,  it  mii^t  an- 
swer in  dama^to  one  who  exercises  ordinary 
care  and  sustains  an  injury  from  the  breach  of 
duty  bv  the  company.  EtansvifU  A  T.  ff.R., 
Co  y.  i>ist,  116  Ind  446;  EvavsviUe  dT.H.R. 
Co.  y.  Caroener,  114  Ind.  51;  Ifidianapolis  A  81^ 
L.  R  Co.  y.  Stout,  68  Ind.  148. 

The  appellee's  counsel  are  in  error  in  assum- 
ing that  the  same  rule  applies  to  actions  for  the 
recovery  of  injuries  received  at  a  crossing  that 
applies  in  cases  where  passengers  are  injured 
while  on  the  trains  of  the  carrier.  The  pre- 
sumption of  negligence  wliioh  prevails  in  such 
cases  does  not  obtain  in  such  a  case  as  ihU-.  and 
the  cases  of  Cleteland,  C.  C.  A  1.  R  Co,  y. 
NeweU,  104  Ind.  264,  and  Terre  Haute  A  I.  EL 
Co,  V.  Buck,  96  Ind.  847,  are  not  in  point. 

The  evidence  upon  the  question  of  negligence 
in  this  instance  is  not  of  that  satisfactory  char- 
acter which  authorizes  us  to  declare  that  the 
judgment  should  be  affirmed  although  incom- 
petent eyidence  was  admitted.  If,  therefore, 
we  find  that  iocomiietent  evidence  was  per- 
mitted to  go  to  the  jury  over  the  objection  of 
the  defendant,  we  must  reverse  the  jud^  luenU 

The  appellee  was  permitted  to  prove  that 
after  the  accident  occurred  the  appellant 
changf^  and  repaired  the  crossing.  This  was 
error.  Evidence  of  repairs  made  after  an  in- 
jury has  been  sustained  is  incompetent  to  shovr 
antecedent  negligence. 

This  question  was  carefully  considered  by 
the  Supreme  Court  of  Minnesota  in  the  case  of 
M<yr»v.  Minneapolis  A  St.  L.  R.  Co.^  80  Minn. 
465,  and  three  of  the  eailier  decisions  of  that 
court  were  overruled.  In  the  course  of  the 
opinion  in  that  case  it  was  saiil:  "But,  on  ma- 
ture reflection,  we  have  concluded  that  evidence 
of  this  kind  ought  not  to  be  admitted  under 
any  circumstsnces  and  that  the  rule  herotofore 
adopted  by  this  court  on  principle  is  wrong, 
not  for  the  reason  given  by  some  of  the  course 
that  the  acts  of  the  employes  in  making  such 
repairs  are  not  admissible  against  their  prin- 
cipals, but  upon  the  broader  ground  tbut  suds 


See  also  31  L.  R.  A.  170. 
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acts  afford  no  leicitimate  basis  for  constniing 
such  aD  act  aa  an  admwRioD  of  a  previous  neg- 
lect of  duty.  A  person  may  Uive  exercised  aTl 
the  care  which  the  law  required,  and  yet,  in 
the  light  of  the  new  experience,  after  an  unez 
pected  accident  has  occurred,  and  as  a  measure 
of  extreme  caution,  he  may  adopt  additional 
safeguards.  The  more  careful  a  person  is,  the 
more  regani  he  has  for  the  lives  of  others,  the 
more  likely  he  would  be  to  do  so,  and  it  would 
aeem  to  be  uniust  that  he  could  not  do  so  wii fa- 
out  being  liable  to  have  such  acts  construed  as 
an  admission  of  prior  negligence.  We  think 
such  a  rule  puts  an  unfair  interpretation  upon 
human  conduct,  and  virtually  holds  out  an  In- 
ducement for  continued  negligence." 

The  authorities  are  collected  and  discussed 
In  the  case  of  Maltey  v.  Uartford  Carpet  Co,, 
.51  Conn.  524,  and  it  was  there  said:  '*The  fact 
that  an  accident  has  happened  and  a  person 
has  been  injured  immediately  puts  a  person  on 
a  higher  plane  of  dili;;enoe  and  duijr  from 
which  he  acts  with  a  view  of  preventing  the 
possibility  of  a  siuiilar  accident,  which  should 
operate  to  commend  rather  than  condemn  the 
person  so  acting.  If  the  subsequent  act  is 
made  to  reflect  back  upon  the  prior  one,  al- 
though it  is  done  upon  the  theory  that  it  is  a 
mere  admission,  yet  it  virtually  introduces  in- 
to the  transaction  a  new  element  and  test  of 
negligence  which  has  no  business  there,  not 
being  in  existence  at  the  time. 

The  question  received  considerntlon  in  the 
Tery  recent  ca<<c  of  Hodges  v.  PereivcU  (111.)  23 
K.  JB.  Rep.  428,  and  in  the  course  of  the  discus- 
sion the  court  said:  '*The  happening  of  an  ac- 
cident may  inspire  a  party  with  greater  dili- 
gence to  prevent  a  re(>etition  of  a  similar 
occurrence,  but  the  exercise  of  such  increased 
diligeDce  ought  not,  necesstirily,  to  be  regarded 
«s  tantamount  to  a  confession  of  past  neglect" 

The  rule  asserted  in  the  cases  from  which  we 
have  quoted  is  declared  in  manv  other  cases. 
Dougan  v.  Champlain  IVansp.  Co.  66  N.  Y.  1; 
£aird  v.  Duly,  68  N.  Y.  547;  Bale  v.  Delaware 
L.  db  W.  H,  Co.  73  N.  Y.  471;  Saltere  v.  Deta- 
v>aTe  d  n.  Canal  Co.  8  Hun,  888:  Payne  v. 
Troy  db  /?.  R,  Ok  9  Ilun.  526;  Cramer  v.  Bur- 
lingion,  45  Iowa,  627;  Uudaon  v.  Chicago  d  H, 
W.  H,  Co  59  Iowa.  581;  Ely  v.  St.  Louis,  £. 
€.  A  N.  R.  Co.  77  Mo.  84. 

The  rule  stated  and  enforced  In  the  cases  re- 
ferred to  is  the  only  one  that  can  be  defended 
on  piinciple.  To  declare  tbe  evidence  compe- 
tent is  to  offer  an  iiumcement  to  omit  the  use 
of  such  care  an  the  new  information  may  sug- 
gest, and  to  deter  persons  from  doinj?  what  the 
new  experience  informn  them  may  be  done  to 
prevent  the  p<>ssi  bility  of  f uliire  accidents.  The 
effect  of  declaring  such  evidence  competent  is 
to  inform  a  delendant  that  if  he  makes  changes 
<a  repairs  he  does  it  under  penalty,  for,  if  tne 
evidence  is  competent,  it  operates  as  a  confes- 
sion that  he  was  guilty  of  a  prior  wrong.  If  it 
is  competent,  then  it  ^^ould  be  the  duty  of  the 
court  to  cliargc  tbe  Jury  that  they  must  re- 
gard themHi<ing  of  subsequent  repairs  as  evi- 
dence of  antecedent  negligence,  and  this,  cer- 
tainly, would  violate  settled  principles,  for  it 
is  what  occurs  [nor  to  the  action, and  not  what 
happens  afterwards,  that  determines  whether 
there  has  or  lias  not  b(cn  a  culpable  breach  of 
duty.    If,  fur  example,  the  owner  of  a  mill  or 


factory  repairs  or  improvet  after  an  accident 
has  happened,  so  as  to  prevent  the  possibility 
of  future  accidents,  the  just  inference  is,  not 
that  he  was  previously  guilty  of  negligence, 
but  that,  prompted  by  humane  motives  and  in- 
fluenced  by  the  new  information  supplied  by 
the  fact  that  an  accident  has  happened,  he  has 
exeited  extraordinary  care  and  taken  such  pre- 
cautionary measures  as  render  it  impossible 
that  anyone  should  be  injured  in  the  future. 
It  is  unjustly  reversing  the  presumption  to  hold 
that  such  an  owner  improves  or  repairs  because 
he  was  at  some  time  anterior  to  the  time  of 
making  the  improvements  or  repairs  guilty  of 
an  actionable  wrong.  True  policy  and  sound 
reason  require  that  men  should  be  encouraged 
to  improve  or  repair,  and  not  be  deterred  from 
it  by  tbe  fear  that  if  they  do  so,  tbeir  acts  will 
be  construed  into  an  admission  that  they  had 
been  wrong-doera.  A  rule  which  so  operates 
as  to  deter  men  from  profiting  b^  exper- 
ience and  availing  themselves  of  new  mform&- 
tion  has  nothing  to  commend  it,  for  it  is 
neither  expedient  nor  just. 

Accidents  do  happen  despite  the  utmost  care 
and  diligence,  but,  with  very  rare  exceptions, 
tbe  happening  of  an  accident  does  not  of  itself 
supply  crounds  for  inferrin.i^  negligence.  It  is 
common  knowledce  that  accidents  occur  which 
even  the  hifrbest  degree  of  care  can  neither  an- 
ticipate nor  prevent;  but  in  cases  where  an  ex- 
traordinary accident  happens  which  oidinarv 
prudence  could  not  have  foreseen  or  antidf- 
pated,  neither  a  natural  nor  an  arliticial  person 
is  liable  for  a  failuie  to  exercise  exiraurdinary 
care.  Wabash,  bt,  L.  dk  P.  R.  Co.  v.  Locke, 
112  Ind.  404. 

The  law  does  not,  as  a  general  rule,  require 
anyone  to  exercise  extraordinary  care  or  ^ng- 
ilonce.  The  question  in  this  case,  and  in  all 
others  like  it,  is  whether  the  defendant  prior 
to  the  accident  used  due  care;  and  whether 
due  care  was  or  was  not  used  must  be  deter- 
mined by  the  precedent  facts  and  attendant 
circumstances,  not  from  what  subsequently  oc- 
curs. If  a  person  Joes  all  that  is  reasonable 
under  the  facts  as  they  exist  and  are  known  at 
the  time  of  the  injury,  or  at  some  anti'cedent 
time,  he  is  not  a  wrontr-doer,  for  no  one  is 
bound  to  anticipate  and  provide  against  un- 
usual and  unexpected  accidents. 

In  Lane  v.  Atlantic  Woiha,  111  Mass.  186,  it 
was  said:  "The  test  is  to  he  found  in  the  prob- 
able injurious  consc(|uences  wJiich  were  to  be 
anticipated,  not  in  the  number  of  subsequent 
events  and  agencies  which  arise. "  Events  may 
cast  their  shadows  before  so  as  to  render  an  act 
wrong,  but  they  cannot  cast  them  backward 
over  an  act  not  wrong  when  it  was  perform* 
ed,  and  make  it  a  tortious  one. 

The  fact  that  the  happening  of  an  accident 
may  convey  information  producing  a  convic- 
tion or  belief  that  had  extraordinary  precaution 
been  taken  the  injury  would  have  been  pre- 
vented does  not  legitimately  tend  to  prove  that 
ordinary  care  and  vigilance  were  not  exercised. 
All  may  be  done  that  ordinary  care  requires, 
and  yti  a  person  satisfied  liy  experience  that 
a  higher  degree  of  caie  may  insure  absolute 
safely  may  employ  extraordinary  means  U> 
prevent  accidents  in  the  future.  In  doing  thia 
he  does  what  is  commendable,  and,  certainly^ 
he  ought  not  to  be  restrttiued  or  checked  by 
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the  fear  that  if  he  doea  resort  to  annsaal  meaDs 
to  insure  safety,  he  may  be  treated  as  one  who 
COD f esses  that  he  was  a  wrong-doer  when  the 
accident  occurred.  It  is  unjustly  burdening  one 
who,  influenced  by  the  light  supplied  by 
events,  resorts  to  greater  precautions  to  insure 
the  salety  of  others. 

The  incidental  remark  made  in  the  case  of 
Qotihen  y.  England^  119  lud.  868,  cannot  be 
considered  as  an  authoritative  affirmation  of  the 
right  to  adduce  evidence  of  subsequent  repairs 
to  prove  precedent  negligence. 

Judgment  reverted, ;icitn  instructioiu  to  award 
anew  trial. 


George  W.  DICK,  Appt,, 

V. 

George  W.  FLANAGAN,  Admr.,   etc..  of 
James  McCloskey,  Deceased. 
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Suit  eaanot  be  maintained  on  »  note 

wliich  has  been  surrendered  up  for  a  new  one 
upon  which  Judgment  has  been  taken,  although 
that  new  note  Is  that  of  a  third  person  and  the 
judirment  thereon  is  unooUeoted. 

(February  25, 180a) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Circuit  Court  for  Cass  County  in  favor  of 
defendant  in  an  action  upon  certain  promissory 
Doles  which  had  been  surrendered  up  upon  the 
execution  by  a  third  person  of  a  new  note  in 
place  thereof.    Affirmed, 

The  case  sufficiently  appears  in  the  opinion. 

Mesere.  McConnell  is  McGonnelly  for 
appellant: 

The  new  note  was  not  received  in  poyment; 
hence  there  was  neither  an  extinguishment  nor 
a  sale  of  ihe  old  one. 

Bmith  V.  Bement,  17  Johns.  840-  Brietol  Mill 
dfe  Mjy,  Ch.  ▼.  Prohaeeo,  64  Ind.  406;  Tyner  v. 
Stoope,  11  Ind.  22;AlMghtY.  Griffin,  78  Ind. 
182. 

Mesen,  Oreorge  W«  Fnnk  and  Dudley 
H.  Chase  for  appellee. 

Sfitchellt  Ch,  J,,  delivered  the  opinion  of 
the  court: 

The  special  finding  of  the  court  shows  thnt 
James  McClo.<ikey,  late  of  Cass  County,  died 
in  the  year  1870,  leaving  a  widow  and  children. 
He  was  indebted  to  the  appellant,  Dick,  in  an 
amount  exceeding  $500,  for  which  sum  the 
latter  hold  two  notes,  which  remained  unpaid 
at  the  time  McCloskey  died.  8ubsoqiipntly 
Rebecca  McCloskey,  widow  of  the  decedent, 
no  administrator  having  been  appointed,  paid 
|175  on  the  indebtedness,  and,  at  the  request 
of  tlie  appellant,  and  to  prevent  the  latter  Irom 
enforcing;  payment  trcm  the  estate,  executed 
her  note,  in  which  she  agreed  to  pay  the 
amount  remaining  unpaid,  with  an  enhanced 
rate  of  inieiest,  and  also  executed  a  moric^ge 
on  renl  estate  as  security  for  the  debt.  Nothing 
was  suid  at  the  time  alx)ut  taking  the  note  of 
Mrs.  McCIoskey  in  payment  of  the  debt  due 
from  the  estate,  but  the  old  notes  were  surren- 
dered up  to  her;  and  subsequently  judgment 
was  taken  against  her  for  the  amount  of  the 
note  and  interest,  and  a  decree  for  the  foiclav 
ure  of  the  mortgage.  Mrs.  McClo6ke3r  after- 
wards died,  leaving  the  Judgment  unpaid;  and 
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the  old  notes,  which  the  appellant  surrendered, 
up  to  her,  were  found  in  ner  possession,  with 
the  name  of  the  payor  torn  off.  The  appellant 
instituted  this  proceeding  against  the  estate  of 
James  McCIoskey  to  recover  the  amount  re- 
maining unpaid  on  the  original  debt.  Upon 
the  facts  found  the  court  stated  conclusions  of 
law  adverse  to  the  appellant. 

It  is  undoubtedly  true  that  takine  the  note 
of  a  third  person  for  a  pre-existing  debt  is  my 
payment,  in  the  absence  of  an  express  agree- 
ment that  it  shall  be  taken  as  payment.  God- 
frey V.  Cfrieler  and.)  22  N.  E.  Rep.  999  (pres- 
ent term):  Brietol  Mill  dh  M/g,  Co.  y.  Probaeeo, 
64  Ind.  406. 

The  books  all  agree  that  there  must  be  a. 
clear  and  special  agreement  that  the  creditor 
shall  take  the  paper  absolutely  as  payment,  or 
it  will  be  no  payment  if  it  afterwards  turns 
out  to  be  of  no  value.  Johneon  v.  Weed,  9- 
Johns.  811;  Ontario  Bank  y.  Lightbody,  13> 
Wend.  108. 

These  principles  are  not,  however,  control- 
ling in  tne  present  case.     There  is  nothing 
in  the  special  finding,  nor  in  the  evidence,  to 
indicate  that  the  note  taken  was  worthless. 
After  taking  the  note,  the  appellant  elected  to 
pursue  his  remedy  upon  the  new  securities 
which  he  had  taken.    He  recovered  a  judg- 
ment upon  the  note,  and  forecloM^d  the  mort- 
gage which  he  took  as  security:  and  it  does  not 
appear  but  that  his  security  was   ample  and 
abundant.    Where  the  note  of  a  third  persoa 
is  taken  for  a  pre-exis^tins^  debt,  which  is  sur- 
rendered up,  and  the  holder  of  the  note  thue 
tal<en  elects  to  sue,  and  merge  the  note  into  a. 
Judgment,  he  will  be  estopped  to  say  that  he  did 
not  take  the  new  note  in  substitution  for,  and  ia 
extinguishment  of,  the  old  debt,   especially 
while  the  judgment  so  taken  remains,  so  far  as 
appears,  a  Vfuid,  enforceable  security.    After 
one  hastaken  a  second  or  substituted  note,  and 
surrendered  up  the  original,  and  has  cut  ofiT 
all  defenses  to  the  note  so  taken,  either  by 
transferring  it  to  an  innocent  holder,  or  by 
himself  putting  it  into  a  judgment,  he  will  be 
estopped  ttom  taking  anniher  jud^irmcnt  againsu 
the  original  debtor  on  tbeobligaliou  theretofore 
surrendered  up.     Hooker  v.  llubbard^  97  Ala;^ 
175;  Deioey  v.  Bell,  6  Allen,  165;  Bigelow^ 
Estop.  5th  ed.  681. 

Where  a  new  note  and  mortgage  are  takeik 
as  collateral  security  for  a  pre-existing  debt^ 
the  new  secuiities,  m  the  absence  of  an  ex- 
press agreement,  will  not  extinguish  the  prior 
debt,  but  if  the  new  securities  are  mcr^^ed  into 
a  general  judgment  the  legal  effect  is  to  merge^ 
the  original  debt,  and  all  prior  securities,  into 
the  judgment,  which  becomes  the  higher 
security;  and  unless  it  is  necessary,  in  order  to 
preserve  some  superior  equity,  the  original 
security  cannot  be  resorted  to  as  a  cause  of 
action.  Cissna  v.  Uainee,  18  Ind.  490:  Avlt 
V.  2khering,  88  Ind.  429.  Brown  v.  Darrah^ 
96  Ind.  86;   Ward  v.  Ilangard,  76  Ind.  881. 

If  the  appellant  had  been  permitted  to  estab- 
lish his  claim  against  the  estate  of  James  Mc- 
CIoskey, he  would  have  had  two  valid,  enforce- 
able judgments  for  the  same  debt,  against  two 
different  estates.  This  cannot  be  done  without 
showing  some  valid  legal  or  equitable  ground 
for  it.    There  was  no  error. 

The  judgment  ie  qffinned. 


1800. 


Ck>FPAGB  y.  Button. 
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Uewell jn  J.  COPPAGE,  Receiver  of  the  Wfl* 
liamsoQ  Straw  Stacker  Co.,  Appt., 

«. 

Miltoo  H.  BUTTON. 
C......I]id.......) 

The  ae^reement  of  one  who  wignu  arti* 
eles  of  aasociation  tor  the  formation  of  a 
oorporatlon  to  take  stock  therein  does  not  be- 
come enloroeable  udUI  he  has  acknowledged  the 
articles  as  required  by  •  8851«  Kev.  Stat^ 

(ApmUilBOd) 

APPEAL  by  plaintiff  from  a  Jadgment  of 
the  Circuit  Court  for  Montgomery  County 
In  favor  of  defendant  in  an  action  to  recover 
the  amount  due  upon  an  alleged  stock  subscrip- 
tion.    Afflrmed, 
The  case  sufllclently  appears  In  the  opinion. 
Musn.  Kennedy  As  Kennedy  and  Rie- 
tine  A  Ristine  for  appellant 
Me»r»,  Wright  A  belter  for  appellee. 

£lllott»  J.p  delivered  the  opinion  of  the 
eonrt: 

The  appellant  sues  as  the  receiver  of  an 
insolvent  corporation,  and  seeks  to  recover  a 
subscripiion  which  he  alleges  tbe  appellee  made 
to  the  capital  stock  of  the  corporHtion.  It  is 
alleged  that  the  appellee,  with  others,  signed 
articles  of  association  and  that  he  agre^  to 
take  two  shares  of  the  capital  stock,  and  pay 
therefor  $i  00. 

The  introductory  clause  of  the  articles  of 
association  reafis  thus:  "We,  the  undersigned, 
agree  to  take  llie  stock  in  the  amount  set  oppo- 
site  our  names,  in  a  company  to  be  organized  for 
manufacturing  and  selling  the  Williamson 
Straw  Stacker.**  1  here  were  eighty-three  sign- 
ers and  seven  of  them  acknowledged  tbe  execu- 
tion of  tbe  articles  of  association  l^f  ore  a  notary 
public  and  tbe  instrument  was  duly  recorded. 
It  is  also  alleged  that  |8,000  of  stock  was  sub- 
scribed; that  the  company  was  duly  organized 
and  board  of  diiectors  elected. 

There  can  be  no  doubt,  under  the  authori- 
ties, that  a  valid  subscription  to  the  capital 
stock  c>r  a  corporation  may  be  made  by  signing 
the  preliminary  articles.  Such  a  subscriptiou 
becomes  eutoiceable  upon  Uie  perfection  of  tbe 
corporate  organ izfltion  according  to  law,  under 
the  articles  of  association.  MiUerv,  Wild  Cat 
Gravel  Hoad  Co,  52  lud.  61;  Mvlton  v.  Clay- 
ton, 54  Iowa,  425;  Phceniz  WareliovHng  Go.  v. 
Badf/tr,  67  N.  Y.  294;  Craveru  v.  Eagle  Cotton 
MiUs  Co,  120  Ind.  6. 

If  the  promi2«e  of  tbe  appellee  is  not  bindine 
It  must  be  for  some  other  reason  than  that  it 


was  made  before  the  organization  of  the  cor* 
poratlon  was  fully  effected. 

The  Statute  requires  that  the  persons  who 
desire  to  organize  a  corporation  shall  "make,, 
sign  and  acknowledge  before  some  officer  capap 
ble  to  take  acknowledgment  of  deeds,  a  certi- 
ficate in  writing/'  setting  forth  therein  certaii> 
enumerated  things.    Rev.  Stat,  g  8851. 

The  contention  of  the  appellee  is  that  the 
proniise  is  not  effective  because  the  complaint 
shows  that  only  seven  of  the  eighty-three 
signers  acknowledged  the  certificate.    It  seems 

3uite  clear  under  the  decision  of  this  court  In 
ndianapoliB  Fwrnace  A  Min,  Co,  ▼.  Herkimer^ 
46  lud.  142,  that  tbe  mere  signing  of  the  paper 
was  «ot  sufficient  to  complete  tbe  obligations 
and  that,  in  order  to  make  valid  and  effective 
articles  of  association  against  all  who  sign,  all 
must  acknowledge  them  as  the  Statute  requires. 
Here  it  affirmatively  appears  that  seven  only 
of  tbe  ^gners  acknowledged  the  execution  of 
the  instrument,  and  it  cannot  lie  inferred  that 
those  who  did  not  acknowledge  it  remained 
bound  by  its  terms.  As  to  them,  the  Instru- 
ment was  incomplete,  and  it  is  quite  wett 
settled  that  an  incomplete  subscription  cannot 
be  enforced.  Dutchess  dt  V,  0,  B,  Co,  v.  J/o^ 
hett,  58  K.  T.  897;  Be«d  v.  Richmond  Street  R. 
Co,  50  Ind.  842;  Richmond  Street  R,  Co,  T. 
Reed,  88  Ind.  9;  Williamson  t.  Kokomo  Bldg. 
4Si  L,  F,  Asso.  89  Ind.  889. 

It  is,  however,  argued  by  appellant's  counsel 
that  tbe  complaint  does  afflrmutively  show  that 
the  corporation  was  organized,  but  this  doee 
not  meet  tbe  question,  for  it  may  well  be  that 
it  was  organized  with  the  appellee  as  a  stock- 
bolder,  fbe  fact  that  he  did  not  acknowledge 
tbe  instrument  as  the  law  requires,  implies  that 
he  did  not  become  a  stockholder,  and  there  ia 
nothing  in  the  complaint  which  rebuts  or 
opposes  this  implication.  It  devolved  upon 
the  plaintiff  to  remove  the  inference  if  be 
could.  As  the  appellee  did  not  acknowled^ 
the  instrument  as  the  law  requires,  he  did 
not  become  a  stockholder,  and  if  he  were 
insisting  that  he  was  entitled  to  the  number 
of  shares  set  opposite  his  name,  it  is  quite  clear 
that  the  corporation  might  successfully  rrsist 
his  claim;  since  it  is  obvious  that  only  those 
who  acknowledged  the  articles  of  association 
as  the  law  requires  can  sucoeasfuUy  insist  upon 
their  right  to  stock.  If  the  appellee  cannot  be 
regarded  as  a  stockholder,  then  it  seems  quite 
clear  that  he  did  not  bind  himself  by  simply 
signing  the  articles  of  association. 

Whether  a  good  complaint  can  be  framed  it 
not  the  question  before  us,  for  the  only  ques- 
tion presented  by  the  record  is  as  to  the  suffl* 
ciency  of  the  complaint  as  it  is  written. 
Judgment  affirmed. 


KoTia,— Creation  of  corporation. 
The  mere  siKutng  of  articles  of  association  does 
not  oroate  a  corporation.  The  subscriljers  imist 
also  sign  and  avknowledge  the  certifloate  of  incor- 
poration and  cause  it  to  be  recorded.  Indianapolis 
Furnace  A  MIn.  Co.  v.  Uerkimer,  46  Ind.  142. 

A  corporation  has  no  existence  until  the  date  of 
thefllinir  of  its  charter:  and  persons  named  therein 
as  directors  for  tbe  first  year  assume  or  incur  no 
obliRatious  until  it  Is  filed.  St.  Louis.  Fk  a  *W. 
B.  Co.  V.  aiernaa,  87  Kao.  OOft, 
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The  omission  to  file  with  the  circuit  clerk  the 
certificate  of  organization  of  a  special  company  by 
the  holders  of  tbe  special  stock  of  the  company 
incorporated  under  a  special  ^ct  authorizing  the 
same  can  l>e  token  advantage  of  by  the  State  alone; 
and  a  suit  cannot  be  maintained  against  a  stock- 
holder, as  partner,  upon  a  corporate  liability  of  the 
company.  Mo.  Gen.  Stat.  1885,  and  Rev.  Stat.  186S, 
chap.  M,  •  7,  do  not  apply  to  such  corporation. 
Oranby  M.  &  3.  Oo.  V.  Utcharda,  U  West.  Rep.  VS/K 
86Mo.1jO& 


4M 


Nbw  Yobs  CoukT  ov  Apfbaia 


NEW  YORK  COURT  OF  APPEALS. 


John  DANAHER^  Admr.,  etc,  of  Thomas 
P.  Danaher,  Deceased,  Appt,^ 

V, 

CITY  OF  BROOKLYN,  BapL 
(.-.N,  Y.....) 

1.  A  eitj  ta  not  liable  foot  lajniies 
caused  by  the  drtnlring  of  water  from 
free  publfo  wells  where  neither  failure  on  its  part 
to  keep  the  wells  properly  cleaned  out  nor  notloe 
to  It  that  the  water  therein  had  beoome  Impure  Is 
shown,  and  tliere  were  no  olroumiitaiices  to  (Aiuse 
tuspfcion  as  to  the  purity  of  the  water,  and  a  suf- 
ficient supply  of 'pure  water  was  furnished  from 
other  sources  for  the  use  of  Its  Inhabitants. 

8*  A  city  ia  not  bound  to  make  a  chemi- 
cal ezamlnatioii  of  the  water  of  free  publio 
wells  tor  the  purpose  of  ascertaining  whether  or 
Dot  It  Is  pure  and  wholesome  where  it  has  no  no- 
tloe that  the  water  is  unwholesome  and  furnishes 
a  public  supply  of  runninir  water  in  addition  to 
the  wells. 

i  February  S5, 1800.) 

APPEAL  by  plalntiflP  from  a  Judgment  of  the 
Geueral  I'erm  of  ihe  Supreme  Court,  Second 
D<>pdriment,  aftirmia;s:  a  judgment  of  tbf 
King's  Circuit  dismissing  the  complaint  in  an 
action  to  recover  damages  for  the  death  of 
plaintifTs  intesUite,  which  was  alleged  to  have 
resulted  from  the  use  of  unwholesome  water 
net'ligently  furnished  by  defendant.    Afflr/ned, 

The  facts  sufHcienily  appear  in  the  opinion. 

MeuTB,  Franklin  U*  Danaher  and 
Rnger  A.  Pryor.  for  appellant: 

The  City  of  Brooklyn  furnishes  drinking 
water  to  its  inhabitants  in  its  private  as  dis- 
tinuuislied  from  its  public  capflcity,  and  is 
liable  for  a  failure  to  use  its  power  well  or  for 
an  injury  cau^ted  by  using  it  bndly,  and  for 
oegIig(*nce,  the  same  as  an  individual  under 
siuiiiar  circumstanoea. 

Dillon.  Mun.  Corp.  8d  ed.  g  68;  4  Wait,  Act. 
and  Def.  500-615;  liailey  ▼.  New  York,  3  IIill. 
531,  approved  and  followed  in  lio  sevelt  y. 
l>raner,  23  N.  Y.  825,  and  People  y.  JJatc/ieUf/r, 
53  N.  Y.  141;  AfcAtoy  v.  New  York,  64  How. 
Pr.  245;  See  hUo  BevBon  ▼.  N€W  York,  10 
U.irb.  223,  235;  Iteming  t.  fivspennon  JJridne^ 
92  N.  Y.  872;  PeopUy.  Civa  Service  of  N.  Y, 
17  Abb.  N.  C.  54;  Uritton  v.  New  York,  21  How. 
Pr.  25;^,  \:Uhnu  v.  SJiarp,  15  Barb.  193;  Ijowber 
▼.  New  York,!  Abb.  Pr.  251;  Rummey  v.  Oetfney, 
67  How.  Pr.  221;  WesUm  &iv,  h\Lnd  Society  v. 
PhtUvfelpMa,  81  Pa.  183;  PeopU  ▼.  IIurlb»tt, 
24  Mich.  44;  PleojUev,  Detroit,  28  Mich,  228; 
Litinfjvion  ▼.  IHppin,  81  Ala.  512;  Ikome  ▼. 
CV/M',  28  Ga.  50;  WelU  v.  Atlanta,  48  Ga.  67; 
MeKnvjht  v.  Kew  Orleans,  24  La.  Ann.  412; 
Grant  ▼.  Davenport,  36  Iowa,  8^6;  Dale  ▼. 
Uoiigltton,\i^\c\\.  45*<;  Indianajwfiir.  Inxii- 
anapoiis  Gas  Co.  66  Ind.  896;  San  Franeiteo  Gcu 
Co.  y.  San  hraHcise",  9  Cal.  453;  Bif/elow  v. 
Handftlph,  14  Grav,  543;  Oliver  v.  Wtrrcevter, 
102  Muss.  500;  Kasttnan  v.  MereditJi,  86  N.  11. 
284;  b^yd  ?.  Insurance  Patrol,  5  Cent.  Rep. 
238.  1 13  Pa.  209;  Jones  v.  Nete  Haven,  84  Conn. 
1;  Detroit  v.  Corey.  9  Mich.  165. 

If  the  city  aulburilics  bad  no  actual  notice, 
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nevertheless,  if  their  ignorance  was  owfoff  to 
an  omission  of  the  duty  of  inspection  and  of 
the  degree  of  diligence  which  might  reason- 
ably be  expected  under  all  circumstances,  th« 
opportunity  of  knowledse  stands  for  the  pur- 
poses of  the  case  as  actual  knowledge,  and  th« 
Citv  is  equally  chargeable  as  if  express  notice 
haa  been  actually  proven. 

Kting  V.  Troy,  6  Cent.  Rep.  403.  104  N.  Y. 
849.  See  also  McCarthy  v.  S'/raruss,  46  N. 
Y.  194;  Jirusso  v.  liuffitlo,  90  N.  Y.  679;  Jones 
V  New  Baven^  84  Conn.  6;  Rehherg  v.  New 
Yvrk,  91  N.  Y.  183;  Fort  y^ovth  v.  Craifu'ord, 
64  Tex.  2'  2,  58  Am.  Rep.  753;  Vosper  v.  New 
York,  17  Jones  &  8.  296;  Bequa  v.  VoeJ'ester^ 
45  N.  Y.  129;  Barton  v.  S:/racvse,  30  N.  Y. 
54;  Todd  v.  Troy,  61  N.  Y.  f  O*?;  StaU  v.  Part- 
land,  74  Me.  20d.  43  Am.  Rep.  5c?6;  Chicago  t. 
Major,  18  111.  840;  Vanderslice  v.  PhUadeipkia^ 
103  Pa.  102;  Addison,  Tori s.  pp.  1313,  1818; 
Wharton.  Neg.  ^§  291, 908.  965;  Deyfs  v.  tkkra^ 
toga  Sprinqs,  8  Thomp.  <ft  C.  504,  505;  Morris- 
town  V.  Mityer,  67  Pa.  855;  Donaldson  v.  Bo^ 
ion,  16  Gray,  508;  Howard  Co.  v.  Legg,  1 10  Ind. 
479;  Pt>st  V.  aark,  85  Conn.  842;  Hunt  v.  New 
York,  20  Jones  &  a  198, 12  CenL  Kep.  60, 109 
N.  Y.  184. 

Milnesv.  Huddersfleld,  L.  R  10  Q.  B.  Div. 
124;  on  ap|)enl,  L.  R.  12  Q.  B.  Div.  443,  u  on  aO 
tours  with  the  present  case. 

See  also  Chapman  v.  Rochester,  1  L.  R  A. 
296,  110  N.  Y.  273. 

The  City  is  chargeable  with  notice  of  the 
operations  of  the  natural  law  of  decay.  It 
was  its  duty  to  anticipate  dilapi'istion  and  de- 
cay; to  insi>ect  the  well,  and  call  to  its  assist- 
anoe  those  whose  skill  would  have  euabled  it 
to  asoeriain  its  condition. 

Vosper  V.  New  York,  17  Jones  &  S.  296; 
Howard  Co.  v.  f^gg,  supra;  Jloioanl  Co.  v. 
/.effg,  9)  Ind.  528;  fndianapoif's  v.  Scott,  72  Ind. 
197;  Hapho  v.  Moore,  68  Pa.  408;  JoinfS  v.  New 
Haven.  34  Conn.  13;  Notristown  v.  Moycr,  67 
Pa.  355,  approved  in  Hume  v.  Ne^ft  York,  74  N« 
Y.  278,  and  in  Rehberg  v.  Nets  York,  91  N.Y. 
145.  See  also  Noyes  v.  Gardner,  1  L.  B.  A. 
354,  147  Mass.  505. 

The  City  ouglit  to  have  foreseen  that  an  Im- 
pure condition  of  its  d linking  water  might  oc- 
cur, aii.i  the  omission  to  provide  against  il  it 
actiouable  negligence, 

Loftus  V.  ViiUfn  Ferry  Co.  84  N.  Y.  460. 

The  water  in  the  well  having  become  im- 
pure, poisonous  and  dangerous  to  human  lifo 
and  beulih,  it  was  a  public  nuisance,  and  th« 
muiiicipality  is  liable  for  all  damnses  sustained 
by  reason  of  its  existence.  In  short,  for  the 
wrongful  act  of  maintaining  it  irrespective  of 
any  question  of  negligence  or  notice. 

Sltawneetown  v.  Mason,  82  111.  837;  HamU- 
ton  V.  Columbus,  62  Ga.  4;-<6;  Nevivs  v.  Peoria^ 
41  111.  503.  See  also  Peojde  v.  Albany,  11 
Wend.  589;  Wood,  Nuisance,  gS  749,  784,  p. 
833:  Gould.  Watcra,  gS  212,  545;  Mills  v.  Hall, 
9  Wend.  815;  Chapman  v.  Rochester,  1  L.  R. 
A.  296.  110  N.  Y.  278;  Dillon,  Mun.  Corp.  3d 
ed.  §  1048.  note;  4  Wait,  Act.  and  Def.  766; 
Addison,  Torts,  1315;  Wharton,  Neg.  §  §  187, 
209,  265;  Brofoer  v.  New  York,  8  Barb.  254. 

The  defendant  is  liable  in  tort  for  f uniishinf 


See  also  43  L.  R.  A.  117;  46  L.   R.  A.  036;  48  L.  R.  A.  331. 
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Impure  and  poisonous  drinking  water,  upon 
the  ground  of  a  violated  or  neglected  duty 
Toluntarilj  assumed,  irrespective^)!  any  (jues- 
tion  of  negligence  or  notice,  or  of  any  privity 
of  contract  between  ttie  panics. 

Beg.  V.  Sinndall,  2  Car.  &  K.  282.  See  also 
IforUm  V.  bewail,  106  Mass.  143;  Bishop  v. 
Wd)er,  139  Mass.  417;  Gilbert  v.  Hoffman,  66 
Iowa,  205:  fHtzpainck  v.  GarrUon$  A  W.  P. 
Ferry  Co,  49  Hun,  288. 

The  City  erected  and  maintained  the  pump 
and  assumed  the  duty  of  providing  for  the 
health,  safety  and  protection  ofi  s  citizens  who 
drank  of  this  water,  and  is  liable  for  any  in- 
juries sustained  by  such  person  by  reason  of 
the  poisonous  condition  of  the  water,  irrespec- 
tive of  any  question  of  notice  or  negligence. 

Arelier  v.  New  York,  N,  H.  <fe  U,  R,  Go,  9 
Cent.  Rep.  233,  106 N.  Y.  589;  Turnery.  New- 
Inirgh,  12  Cent.  Rep.  830, 109  N.  Y.  801;  Jeiter 
V.  New  York  dh  II.  R  Co.  2  Abb  App.  Dec.  458; 
WeBtony.  Neh  York  El.  R.  Co.  73  N.  Y.  695; 
BraseeU  v.  New  York  Cent,  ^h  H.  R.  R.  Co.  84 
N  Y.  246;  Nemeon  v  New  York  Gent.  R.  Go. 
29  N.  Y.  383,  Chaffee  v.  Boston  A  L.  R.  Co. 
104  Mass.  108.  Bruno  v.  Buffalo,  90  N.  Y. 
«79.  McGuire  v.  8\wnce,  91  N.  Y.  308;  Tod4 
V.  Truy,  61  N.  Y.  610;  Bftrton  v.  SffraeuM,  36 
N.  Y.  55;  (Viieago  v  Mqjor,  18  111.  849;  Haz- 
man  v.  Hoboken,  L.  4b  1.  Co.  50  N.  Y.  60; 
Gilbert  V.  Hoffman  and  Biehop  v.  Weber, 
^ujpra;  Hoirard  C^o  v.  Ijegg,  9  West.  Rep.  212, 
110  Ind  479;  State  v.  Syphrett,  27  S.  C.  29; 
Barrgy.  Terkildeen,  72  Cal.  264;  DorlandY. 
JNew  York  Cent,  db  H.  R.  R.  Co.  19  N.  Y.  Week. 
.Dij,.  7G  Barbery.  Abendroth,  20 N.  Y.  Week. 
Dig.  7;  hcOuirey.  &penee,  16  N.  Y.  Week. 
Dig  22:i&.  Jenninge  v.  Van  8eJtaiek,  11  ('ent. 
Ri  p  317,  108  N  Y  680,  87  Alb.  L.  J.  292; 
Incfiena,  B  db  W.  R.  Co.  v.  Barnhart,  13 
West  Rep  425.  115  Ind.  899;  Mareeillet  v. 
Eowland,  14  West.  Rep.  564,  124  111.  647;  Re- 
qua  V.  Roe/testei ,  45  N,  Y.  134;  Fitzpatriek  ▼. 
GarriiOhS  6.  W.  P.  Ferry  Co.  supra. 

Mr.  Almet  F.  Jenks  for  respondent. 

Earl,  J,,  delivered  the  opinion  of  the 
court: 

We  entertain  no  doubt  that  this  well  in  De 
Ealb  Avenue  was  a  public  well,  belonging  to 
the  defendant,  and  under  its  control,  and  that 
the  water  of  the  well  was  in  August,  1882,  un- 
wholesome, and  dangerous  to  the  health  of 
mich  persons  as  should  drink  thereof;  and  we 
will  assume,  although  we  would  hold  so  with 
some  hesitation,  that  the  death  of  plaintiff's 
intestate  was  caiv  ed  by  drinking  of  the  water; 
and  yet.  we  think,  the  plaintiff  was  properly 
nonsuited  at  the  trial.  There  is  no  claim  tbHt 
the  well  or  pump  was  improperly  constructed, 
or  out  of  repair,  or  that  the  water  became  un- 
wholesome from  any  defect  in  the  well  or 
pump,  or  from  any  external  exposure  which 
could  by  any  reasonable  care  have  been  avoid- 
ed. It  does  not  appear  that  the  City,  or  any 
of  its  ottlcers,  or,  m  fact,  that  any  person,  did 
anything .  to  render  the  water  impure.  Nor 
does  it  appear  tbat  anything  could  bave  been 
done  to  purify  it,  or  prevent  its  impurity. 
The  theory  of  the  plaintiff,  as  developed  upon 
the  trial,  was  tbat  this  well  was  supplied  by 
water  which  fell  upon  the  surface  of  the  sur- 
rounding earth,  and,  by  percolation  Uirough 
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the  soil,  reached  the  bottom  of  the  well,  and 
that  the  water,  upon  the  earth,  or  In  passing 
through  the  eanh,  came  in  contact  with  the 
unclean  and  deleterious  substances  which  ren- 
dered it  impure  and  unwholesome.  The  wa- 
ter was  limpid,  cold  and  agreeable  to  the 
taste.  Its  impurity  could  not  be  detected  by 
drinking  it,  and  its  dangerous  character  could 
only  be  discerned  by  a  careful  chemical  analy- 
sis. This  water  was  not  furnished  for  a  com- 
pensation paid  for  its  use,  and  so  there  was  no 
contraci  relation  between  the  City  and  those 
who  used  it.  The  well  was  for  public,  gratu- 
itous use;  and  hence  nothing  tbat  was  said  or 
intimated  in  Milnes  v.  HvddTsfield,  L.  R.  10 
Q.  B.  Div.  124,  and  L.  R.  12  Q.  B.  Div.  448, 
has  any  pertinency  here. 

The  City  was  not  an  insurer  of  the  quality 
of  the  water,  and  bound,  under  all  circum- 
stances, to  keep  it  pure  and  wholesome.  This 
is  not  claimed.  It  owned  this  well  as  it  owned 
its  other  property  kept  for  public  use,  such  as 
streets,  parks  and  public  buildings,  and  owed 
the  duty  of  reasonable  diligence  to  care  for  it 
as  it  was  bound  to  care  for  such  other  prop- 
erty. Its  liability  for  unwholesome  water  io 
any  of  its  public  wells  must  rest  upon  negli- 
gence, and  hence  we  are  brought  to  the  ques- 
tion, Was  there  any  proof  of  negligence  im- 
putable to  the  City?  It  is  not  claimed  that  the 
City  had  any  notice  of  the  unwholesome  char- 
acter of  this  water  prior  to  the  death  of  plain- 
tiff's intestate;  but  the  claim  is  that  by  reason- 
able diligence  it  could  have  bad  notice,  and 
hence  that  notice  must  be  imputed  to  it.  This 
well  had  existed  for  many  years,  and  its  water 
had  been  extensively  used  by  persons  in  the 
neighborhood;  and  there  is  no  proof  whatever 
that  prior  to  the  month  of  Auciist,  1882,  it 
bad  caused  injury  to  anyone,  or  that  there  was 
the  least  suspicion  by  anyone  that  it  was  un- 
wholesome. 

Several  persons  were  called  as  witnesses  by 
the  plaintiff,  who  testified  that  they  l)ecamo 
sick  from  drinking  the  water  of  this  well  in 
the  early  part  of  August,  1882.  It  is  inferable 
from  the  evidence  that  the  same  persons  drank 
the  water  previously  with  impunity.  The 
plaintiff  bad  four  sons.  Three  of  them  drank 
the  water  in  the  early  part  of  August -and  be- 
came very  sick,  two  of  them  dying.  They 
had  previously,  for  years,  drank  it  without  in- 
jury. The  fourth  son  drank  it  down  to  about 
the  1st  of  August,  and  then,  in  consequence 
of  his  absence  from  the  City,  he  ceased  to 
drink  it;  and  he  did  not  become  sick.  The 
inferonce  therefore  is,  so  far  hs  there  is  any 
proof  upon  which  to  base  it,  that  the  water 
was  wholesome — at  least  not  dangerous,  and 
not  so  impure  as  to  cause  sickness— down  to 
the  Ist  of  August.  In  view  of  these  facts,  it 
certainly  cannot  be  said  tbat  there  is  any  proof 
that  the  water  was  dangerous  before  the  time 
it  is  shown  to  have  ctius<'d  any  injury.  The 
plaintiff,  claiming  that  the  water  of  this  well 
had  for  a  long  time  been  impure  and  danger- 
ous, should  bave  given  some  proof  to  main- 
tain his  claim;  and,  if  it  ^ere  well  founded,  it 
cannot  be  doubted  that  the  proof  would  have 
been  readily  obtainable,  as  many  persons  must 
have  used  the  water  for  many  years.  So, 
while  there  is  no  proof  that,  during  any  con- 
siderable time  prior  to  the  drinking  of  this 
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water  by  the  plaintiffs  Intestate,  it  had  been 
Impure,  unwholesome  or  dangerous,  there  is 
BO  proof  that  any  reasonable  diligence  on  the 
part  of  the  defendant  would  have  discovered 
its  impure  or  dangerous  quality,  if  it  existed. 
The  plain  inference  is  that  there  was  some 
cause  of  contamination  which  had  not  long  ex- 
isted. There  must  have  been  some  unobserved 
deposit  of  deleterious  matter  at  some  distance 
from  the  well,  upon  or  under  the  surface  of 
the  soil,  or  some  new  vein  opened  in  the  soil, 
through  whi(  h  impure  water,  for  the  first  time, 
percolated  into  the  well  in  the  early  part  of 
August.  There  is  no  proof  or  claim  that  any 
improper  or  poisonous  substance  bad  been 
thrown  into  the  well,  or  that  the  well  was  un- 
clean, or  needed  cleaning  out.  Assuming 
that  the  defendant  was  bound  to  make  a  chem- 
ical analysis  of  the  water  of  its  wells  from 
time  to  time,  how  often  should  such  analysis 
be  made?  It  appears  that  there  were  296  wells 
wiihin  the  city  limits  belon><lng  to  the  City. 
To  analyze  ihe  waters  of  all  these  wells  would 
take  a  long  time.  If  the  defendant  were  re- 
quired to  do  it  even  once  a  quarter,  it  would 
probably  take  the  whole  time  of  a  single  chem- 
ist. But,  if  the  chemical  analysis  of  ihc  water 
of  this  well  had  been  made  in  June,  or  even 
early  in  July,  there  is  no  proof,  and  there  can 
be  no  legal  infcience,  that  it  would  have  been 
found  unwholesome;  and  how,  then,  can  it  be 
•aid  that  at  the  precise  time  the  deceased  drank 
of  this  water,  in  August,  the  City  was  bound 
to  have  dis<  oycred  and  known  that  it  was  un- 
wholesome and  dangerous?  For  aught  that 
appears  in  the  case,  the  City  may,  from  time 
to  time,  during  previous  months  or  years, 
have  examined  and  tested  the  waters  of  these 
wells.  It  appears  that  the  department  of  pub- 
lic health,  about  the  Ist  of  June,  ldb2,  ordered 
the  chemist  of  that  department  to  make  an  ex- 
aminalion  of  the  waters  of  the  wells  of  the 
City,  and  he  proceeded  with  such  examination, 
but  did  not  reach  the  water  of  the  well  in  ques- 
tion until  the  last  of  August.  Here  there  was 
a  well  in  perfect  order,  clean,  free  from  filth 
and  debru,  the  water  of  which  had  been  used 
with  impunity  and  satisfaction  by  those  livmg 
in  the  neighborhood  for  many  years;  and  no 
complaint  had  been  made  of  ft,  and  no  sus- 
picion had  been  raised  that  it  was  in  any  way 
unwholesome  or  dangerous.  Under  such  cir- 
cumstances, what  was  there  to  suggest  to  the 
City  the  duty  of  analyzing  and  testing  this 
water  prior  to  the  Ist  day  of  August,  lb82? 
We  find  nothing. 

We  have  thus  far  assumed  that  the  City 
was  bound,  from  time  to  time,  to  make  a 
chemical  examination  of  the  waters  of  the 
public  wells,  for  the  purpose  of  ascertaining 
whether  they  were  pure  and  wholesome.  But 
we  are  of  opinion  that  such  assumption  is  not 
well  founded,  and  that  no  such  burden  rests 
upon  the  City.  The  City  has  its  public  water 
tnipply  by  running  water  in  addition  to  these 
wells.  The  wells  are  furnished  and  kept  for 
public  use  by  the  City.  It  was  undoubtedly 
the  duty  of  the  City  to  keep  the  wela  and 
pumps  in  good  order,  and  to  keep  the  wells 
properly  cleaned  out,  so  they  would  not  be- 
come contaminated  by  anything  that  might  be 
thrown  into  them.  But  these  wells  were  to 
be  supplied  by  water  percolating  through  the 
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earth;  and  was  the  City  bound  to  anticipate 
that  such  water  would  become  impiKe  and 
dangerous  in  the  wells?  There  was  no  proof 
that  it  was  the  necessary,  or  even  the  natural, 
consequence  that  water  in  city  wells,  however 
thev  may  be  located,  will  become  poisonoua 
and  deleterious.  On  the  contrary,  the  proof 
showed  that  the  waters  of  such  wells  have  b^n 
used  for  years  with  impunity.  These  wells- 
were  furnished  for  the  accommodation  of  the 
public  They  were  not  obliged  to  use  them; 
and  most  people  have  sufficient  knowledge  to 
know  that  their  waters  may  not  be  as  pure  a& 
water  brought  from  pure  streams,  fai  away 
from  the  city  limits,  and  from  exposure  U> 
contamination.  The  public  may  use  them: 
and  when  they  are  found  unwholesome  or  del- 
eterious, and  the  City  has  notice  thereof,  it  is^ 
tx)und  to  protect  the  public  health  by  purify- 
ing the  waters,  or  filling  up  the  wells.  The 
burden  upon  .the  City  is  sufficient  if  it  is  held 
to  the  responsibility  of  keepine  the  wells  and 
pumps  in  order,  and  clean,  and  if  it  is  ma'ie 
liable  for  any  injury  resulting  from  the  use  of 
imi)ure  water  from  the  wells  after  it  has  had 
notice  of  their  dangerous  qualities,  and  an  op- 
portunity to  remove  the  danger.  The  higher 
degree  of  diligence  as  to  water  apparently  pur& 
and  wholesome,  agreeable  to  the  taste,  and  in 
common  use  by  the  public  without  complaint,, 
would  be  unreasonable. 

These  views  are  not  in  conflict  with  any  of 
the  authorities  to  which  our  attention  has  been 
called. 

In  McCarthy  v.  SyracvM,  46  N.  Y.  104,  it 
was  held  that,  when  the  duty  was  imposed 
by  law  upon  a  public  officer  or  municipal  cor- 

f>oration  of  keeping  a  structure  in  repair,  it 
nyolves  the  exercise  of  a  reasonable  decree  of 
watchtuliiess  in  ascertaining  the  condition  of 
such  structure  from  time  to  lime,  and  that  where 
this  is  omitted  such  ofllcer  or  corporation  is- 
liable  for  damages  resulting  from  a  dilapidation 
of  the  structure  which  is  an  ordinary  result  of 
ita  use,  and  which  would  have  been  disclosed 
by  an  examination,  and  that  no  notice  of  the 
diefert  is  necessary,  in  such  a  case,  to  fix  the 
liability.  There  the  damage  complained  of 
resulted  from  a  defective  se>^er,  ana  the  City 
was  under  obligation  to  use  reasonable  dili- 
gence to  keep  it  in  repair;  and  it  could  not 
escape  responsibility  simply  because  it  had  no- 
notice  that  the  sewer  was  out  of  repair.  Here 
it  was  the  duty  of  the  City  to  use  reasonable 
diligence  to  keep  this  well  and  pump  ic  repair, 
and  to  guard  against  any  dilapidation  or  danger 
resulting  from  use  of  the  well;  but  as  we  have^ 
shown,  there  was  no  evidence  which  would 
justify  a  finding  of  culpable  negligence  as  to- 
the  well  on  the  part  of  the  City. 

In  lluntY.  JVew  York,  100  N.  Y.  184. 12  Cent. 
Rep.  60,  the  plaintiff  was  injured  by  an  ex- 
plosion at  one  of  the  man-holes  of  a  steam- 
heating  company  in  one  of  the  streets  of  the 
City  of  New  York.  He  was  defeated  in  his 
action  for  damages.  Andrews,  c/.,  writing  the 
opinion  in  this  court,  said:  ."The  language ot 
the  cases  expressing  the  measure  of  duty  leat- 
ing  upon  municipal  corporations  in  respect  to 
their  streets,  sewers,  etc.,  has  not  always  lieen 
caiefully  guarded;  but  the  doctrine  has  been< 
frequently  reiterated  in  this  court  that  there  la 
no  absolute  guaranty  of  undertaking  on  tb» 
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part  of  ft  municipal  corporation  that  its  streets 
or  other  constructioDS  shall  at  all  times,  and 
voder  all  cirdimstances,  be  in  a  safe  and  proper 
oondition,  and  that  its  oblli^ations  and  duty  ex- 
tend onlj  to  the  exercise  of  reasonable  care  and 
^gilance.  .  .  There  must  be  willful  miscon- 
duct or  culpable  neglect  to  create  liability." 

Here  there  was  no  willful  misconduct  or 
culpable  neglect  on  the  part  of  the  City  as  to 
this  well.  Trees,  bridges  and  other  wooden 
structures  will  necessarily  decay,  and  become 
unsafe;  and,  where  they  may  thus  become 
dangerous  to  human  life,  the  duty  devolves 
upon  the  municipality  to  make  tests  and  ex- 
aminations, using  reasonable  diligence  to  ascer- 
tain whether  they  are  safe  or  not.  Vosper  v. 
New  York,  40  N.  Y.  Super.  Cu  [17  Jones  &  8.] 
206;  Rtma/rd  Co.  v.  Leg/,  110  Ind.  479,  9  West. 
Rep.  212;  Jones  y.  New  Haven,  84  Conn.  18; 
Norriitown  r,  Meyer,  67  Pa.  355. 

But  this  case  is  not  analogous  to  those.  Here 
there  is  no  proof  justifying  the  iuference  Ibat 
the  water  of  this  well  was  constantly  and  in- 
evitably exposed  to  impurities  which  would 
rendf>r  it  dangerous  to  human  life.  On  the 
contrary,  the  evidence  shows  that  up  to  about 
the  Ist  of  August  its  waters  were  wholesome, 
and  free  from  dangerous  impurities.  This  is 
not  like  the  cases  where  a  city  creates  or  permits 


a  nuisance,  or  turns  a  stream  of  mud  or  water 
upon  the  premises  of  private  Individuals.  Im 
such  cases  it  is  held  responsible  for  the  nuisance* 
which  it  created  or  permits,  nnd  for  its  wrong- 
ful acts.  PeojAe  v.  Albany,  11  Wend.  539; 
Nevins  v.  Peoria,  41  UL  602;  Shawneetowny, 
Mason,  82  III.  837. 

There  was  no  proof  in  this  case  that  the  City 
in  any  way  polluted  or  poisoned  the  water  cw 
this  well,  or  permitted  oibers  to  do  so;  and  hence 
the  cases  of  Bex  y.  Medley,  6  Car.  &,  P.  292; 
Qoldsmid  v.  I'unhridge  Wells  Imp,  Comrs,  1m 
R.  1  Eq.  161;  Charles  y,  Finehley  Local  Boards 
48  L.  T.  N.  S.  569;  Riown  v.  fllius,  27  Conn. 
84;  Ballard  Y,  Tomlinson,  L.  R.  29  Ch.  Div.  115, 
— ^are  not  in  point. 

Without  commenting  upon  or  referring  \m 
other  authorities  found  in  the  interesting  and 
learned  brief  submitted  on  behalf  of  the  ap- 
pellant, it  is  sufficient  to  say  that  we  have  ex- 
amined and  considered  all  of  them,  and  that  wa 
are  not  able  to  bring  ourselves  to  tlie  conclusiom 
that  there  is  any  principle  of  law  which,  upoi 
the  facts  appearing  upon  this  case,  imposes 
any  liability  upon  the  defendant  for  the  dai» 
ages  claimed. 

Tike  judgment  of  the  General  Term  shouU 
ther^ore  be  affirmed^  with  costs. 

All  concur. 
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1*   The  purchaser  of  a  check*  made  pay- 
able to  the  drawer*8  own  order,  the  oertiflcation 


of  which  has  been  procured  by  fraud,  who  by  mis- 
take of  both  himself  and  tbe  payee  takes  it  witl^ 
out  the  latter*g  indoraement,  holds  it  subject  t# 
all  defenses  which  the  bank  would  have  aprainal 
it  in  the  bands  of  the  payee,  even  although  he 
pays  full  value  tor  It  without  notice  of  the  fraud; 
and  a  subsequent  indorsement  made  after  tbe 
purchaser  has  received  such  notice  will  not  ren- 
der the  check  valid  in  his  bands,  at  least  in  the 
absence  of  an  express  acrreement  to  indorse  made 
at  the  time  of  the  transfer. 
8*  A  bank  is  not  estopped  to  deny  its 
liability  on  a  check  which  it  has  certified, 
even  as  against  a  bona  Qde  holder  for  value  who 


'NOTB,--Bankino  ehecH, 

A  check  is  an  appropriation  or  assignment  of  the 
specific  money  called  for  in  the  check.  StoUer  v. 
Ooates.  4  West.  Kep.  602,  88  Mo.  Sli. 

Wben  deposited  it  becomes  the  property  of  the 
bank  and  is  credited  to  the  depositor.  Brooks  v. 
Bigelow,  2  New  Eng.  Etep.  860, 142  Mass.  6. 

An  instrument  drawn  upon  a  bank  simply  direct- 
faig  payment,  to  a  party  named,  of  a  specified  sum 
of  money  pn  deposit  with  the  drawee,  without 
designating  a  future  day  of  payment,  is  a  check. 
Boll  V.  Fh^  Nat  Bank,  123  U.  8. 106  (81  L.  ed.  07). 

It  Is  the  essential  characteristic  of  a  check  that  it 
Js  pasrable  on  demand.  Harrison  t.  Nicollet  Nat. 
Bank  <Minn.)  5  L.  It.  A.  74& 

W.bether  or  not  a  check  or  draft  on  a  bank  be  an 
equitable  assignment  of  the  fund,  it  oannot  bind 
the  fund  in  tbe  bands  of  the  bank  until  notice  of 
the  check  or  draft  is  given  by  presentation  for  pay- 
ment or  otherwise.  Laclede  Bank  v.  Scbuler,  120 
U.  &  m<80  L.  ed.  704). 

UntQ  then  other  checks  drawn  afterward  maybe 
paid,  or  other  assign ments  of  the  fund  or  part  of 
flt  may  secure  priority  by  giving  prior  notice.  Ibid. 

A  check  is  not  due  until  it  is  demanded,  and  is 

7L.RA. 


not  treated  as  overdue  merely  because  it  has  not 
been  presented  as  early  ss  it  might  have  been.  Bull 
V.  First  Nat.  Bank,  supra. 

It  ma)^  be  revoked  by  the  drawer  before  present- 
ment (Kuhn  V.  Warren  8a v.  Bank  (Pa.)  9  Cent.  Kep. 
630,  ao  W.  N.  G.  230),  unleas  the  bank  on  which  it  is 
drawn  has  accepted  or  certified  it,  or  otherwise 
committed  itself  to  its  payment.  Kahn  v.  Walton, 
46  Ohio  8t.  196. 

So  where  the  drawee  bank  has,  before  opportu- 
nity of  presentment,  agreed  with  the  holder,  who 
advances  the  value  thereon,  to  pay  it,  such  drawee 
becomes  in  legal  effect  tbe  acceptor  of  a  bill  of  ex> 
change,  and  as  such  primarily  liable.  Farmers  St 
T.  Bank  v.  Allen  Go.  Bank  (Tenn.)  12  S.  W.  Rep.  54Sw 

The  certificate  of  a  bank  that  a  check  is  s'ood  is 
equivalent  to  acceptance.  Merchants  Nat.  Bank  v. 
State  Nat.  Bank,  77  U.  6. 10  WalL  604  (19  L.  ed.  1008). 

A  draft  for  money  drawn  on  a  bank,  payable  at 
a  day  subsequent  to  its  date  and  to  tbe  date  of  its 
issue,  to  not  a  **check,*^  but  to  a  ^bill  of  exchange** 
and  entitled  to  grace.  Harriaon  y.  Nicollet  Nat^ 
Bank,suprck 

A  check  given  for  money  lost  at  a  game  of  cards 
to  by  the  laws  of  Ohio  absolutely  void,  even  In  the 
hands  of  an  indorsee  though  a  bona  fide  holder 


8ee  also  9  L.  R.  A.  850. 
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purchased  upon  the  faith  of  the  oertitication, 
where  It  has  neyer  been  tndomed  by  the  payee. 
8*  A  bank  Tvhoae  certillcation  of  a 
eheck  has  been  proeored  by  fraud  can- 
not maintain  an  action  to  recover  poeeession 
thereof  affainst  one  who  has  purchased  bona  flde 
and  for  value  from  the  payee,  but  who  took  it 
without  the  latter*8  indorsement. 

iJanuary  14, 1800.) 

APPEAL  by  plaintiff  from  a  Judf^ent  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judemeDt  en- 
tered upon  the  report  of  a  referee  dismissing 
the  complaint  in  an  action  to  recover  poesessioo 
of  a  certain  check.    Affirmed, 

APPEAL  by  defendants  from  a  Judgment  of 
the  General  Term  of  tlie  Supreme  Ck>urt, 
First  Department,  affirming  a  judgment  en- 
tered upon  the  report  of  a  referee  in  favor  of 
plaintiff  in  an  action  to  recover  the  amount 
due  upon  a  certain  certified  check.    Bet&ned, 

Statement  by  Parker.  J.: 

Appeals  from  Judgments  rendered  by  the 
(General  Term  of  the  Supreme  Court  of  the  First 
Department,  affirming  judgments  entered  upon 
the  reports  of  a  referee. 

On  November  27,  1884,  Benjamin  D.  Brown 
applied  to  the  cashier  of  the  Goshen  National 
Bank,  at  Goshen,  N.  Y.,  to  cash  a  sight  draft 
for  $17,000,  drawn  by  him  upon  the  firm  of 
William  Bingham  &  Co.  of  New  York,  ac 
companied  by  a  quantity  of  the  bonds  of  the 
West  Point  Manufacturing  Company,  of  the 
face  value  of  $17,000.  Brown  represented  that 
he  had  negotiated  a  sale  of  tliCHe  bonds  at 
their  face  value  with  William  Bingham  &  Co.; 
timt  they  had  directed  him  to  draw  upon  them 
at  sight  for  $17,000,  the  draft  to  be  accompa- 
nied by  the  bonds,  and  that  the  draft  would  be 
paid  upon  presentation.  Such  representations 
were  absolutely  false.  The  bonds  had  do 
market  value.  Brown  was  a  bankrupt,  and 
had  no  funds  in  the  Bank,  except  such  as  re- 
sulted from  the  credit  given  him  upon  the  faith 


of  the  draft  on  Bingham  &  Co.,  accompanied 
by  the  bonds.  The  cashier  of  tlie  (Joshen  Na- 
tional Bank,  relying  upon  such  representations, 
cashed  the  draft  of  $17,000,  and  placed  the  pro- 
ceeds to  the  credit  of  Brown,  upon  the  books 
of  the  Bank.  He  gave  Brown  sight  drafts  on 
New  York  for  $12,000,  and  certified  a  check 
drawn  by  Brown  to  his  own  order,  dated  Nov- 
ember 26,  1884,  f6r  $6,00U.  On  the  morning  of 
November  28,  Brown  called  at  the  office  of 
William  Bingham  <&  Co.,  and  stated  that  he 
wanted  to  get  some  currency.  Mr.  Bingham 
passed  the  check  to  the  firm's  cashier,  diiecting 
him  to  give  Brown  currency  for  the  amount. 
The  cashier  gave  him  a  check  drawn  on  the 
Com  Exchange  Bank  for  $5,000.  Brown  had 
the  check  cashed  at  the  Corn  Exchange  Bank. 
He  also  had  the  New  York  drafts  cashed, 
amounting  to  $12,000,  which  be  had  obtained 
from  the  Goshen  National  Bank.  After  pro- 
curing the  checks  and  drafts  to  be  cashed,  he 
fied  to  Canada,  where  he  remained  at  the  time 
of  the  trial  of  these  actions.  When  Bingham 
&  Co.  took  from  Brown  the  check  certified  by 
the  Goshen  National  Bank,  it  was  not  in- 
dorsed. The  referee  found  that,  '*  at  the  time 
of  the  transfer  of  the  said  certified  check  by 
Brown  to  the  plaintiffs,  it  was  intended  both 
by  Brown  and  the  plaintiffs  that  said  certified 
cbeck  should  be  indorsed  by  Brown,  and  it 
was  supposed  bv  both  parties  that  be  had  so 
indorsed  it;  and  ii  the  plaintiffs  had  known  that 
it  was  not  indorsed,  they  would  not  have  paid 
the  consideration  therefor."  He  further  found 
**  that  Brown  made  no  statement  to  the  de- 
fendants, or  either  of  them,  at  the  time  of  the 
transfer  of  the  check,  .  .  .  that  such  check 
was  indorsed; "  and  "prior  to  the  commenoe- 
mentof  the  action  of  replevin,  the  defendants 
never  requested  Brown  to  indorse  said  check." 
While  Bingham  &  Co.  held  the  check  in  ques- 
tion unindorsed,  a  demand  for  its  return  to  the 
Bank,  accompanied  by  a  full  explanation  of  the 
circumstances  under  which  the  certification 
was  obtained,  was  made  upon  Bingham  &  Co. 
in  behalf  of  the  Bank;  and,  upon  their  refusal 
to  return  it,  an  action  to  recover  its  possession 


without  notice.    Lagonda  Nat.  Bank  v.  Portner,  Zl 
Chio  L.  J.  388. 

The  nesrotiabllity  of  a  oheok  is  not  affected  by  the 
fact  that  it  is  payable  **ln  current  funds.**  Bull  v. 
First  Nat.  Bank,  flupna. 

Cheeks  do  not  generaUy  operate  a»  equttatHe  aettgn' 

mente. 

Checks  and  bills  of  exchange,  whether  accepted 
or  not  by  the  drawee,  do  not  ffenerolly  operate  as 
equitable  assifrnmentB,  even  when  funds  have  been 
placed  In  the  drawee^s  hands  to  meet  their  pay- 
ment (Kuhn  V.  Warren  8av.  Bank  (Pa.)  9  Gent.  Rep. 
ess :  Lynch  v.  First  Nat.  Bank,  9  Cent.  Bep.  663, 107 
N.  T.  179:  Florence  Min.  Go.  v.  Brown,  IJM  U.  8. 
885,  81  L.  ed.  424 ;  Harris  ▼.  Clark,  8  N.  T.  98; 
Marine  ft  F.  Ins.  Bank  v.  Jauooey,  8  Sandf. '257; 
Luff  V.  Pope,  6  Hill.  418 ;  Pope  v.  Luff,  7  Hill,  577; 
Phillips  V.  Stairg,  2  Bdw.  Ch.  106;  Sands  v.  Matthews, 
f7  Ala.  899;  First  Nat.  Bank  v.  Dubuque  a  W.  R. 
Go.  68  Iowa,  878;  Jones  v.  Pacific  Wood,  L.  ft  F. 
Go.  18  Nev.  868 ;  Khnboll  v.  Donald,  80  Mo.  677; 
Hopkins  V.  Beebe.  86  Pa.  85;  Greenfleld^s  Bstate,  84 
Pa.  282;  Bfandevilie  v.  Welch,  18  IT.  &  5  Wheat.  277, 
I L.  ed.  87;  8  Pom.  Eq.  Jur.  285),  unless  made  so  by 
specific  afrreementk  Gowperthwalte  v.  Sheffield.  8 
K.  T.248;  Lowery  v.  Steward,  25  N.  T.  289;  Harwood 
T.  Tucker,  18  HL  544. 
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If  drawn  on  a  specific  fund,  a  bOl  of  exchange 
may  operate  as  an  equitable  assifrnment  of  the 
fund.    Kahnweller  v.  Anderson,  78  N.  C.  138b 

A  check  not  accepted  or  certified  by  the  cashier 
does  not  create  a  Uen  on  money,  which  the  holder 
can  enforce  a^ralnst  the  bank.  Florence  Mining 
Co  V.  Brown,  124  U.  S.  885  (81  L.  ed.  424). 

It  cannot  bind  the  fund  In  the  hands  of  the  bank 
until  notice  of  the  check  or  draft  Is  fflven  by  pres- 
entation for  payment  or  otherwise.  Laclede 
Bank  v.  Schuler,  120  U.  S.  511  (80  L.  ed.  704). 

Until  then,  other  checks  drawn  afterward  may 
be  paid,  or  other  assUrnments  of  the  futid  or  pari 
of  it  may  secure  priority  by  ariving  prior  notice. 
IbidL 

Apeeptanee  of  foroed  paper. 

Where  one  accepts  forge!  paper  purporting  to 
be  his  own,  and  pays  It  to  a  bolder  for  value,  he  can- 
not recall  the  payirenU  Cooke  ▼.  United  States, 
91  U.  8.  889  (23  L.  rd.  237). 

Where  a  bill  of  exchange  Is  placed  In  oireulatlon 
by  the  drawer  with  the  forged  irdoraament  of  the 
payee  upon  it,  and  the  drawre  aca^'pts  and  pays  H 
to  a  bona  flde  holder,  he  cannot,  after  the  discovery 
of  the  forgery,  recover  of  su jh  holder.  The  insolv- 
ency of  the  drawer  Is  immateriaL  Hortsmaa 
V.  Henshaw,  68  U.  &  11  How.  177  (18  L.  ed.  808). 
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was  oommeiiced  by  the  Bank  against  Bingham 
&  Co.  That  action  is  fl rally  above  entitled. 
Bubsequentlj,  and  on  December  16th,  Bing- 
ham &  Co,  obtained  from  Brown  a  power  of 
attorney  to  indorse  the  check.  Pursuant  there- 
to, the  check  was  indorsed,  and  payment  there- 
after demanded  of  the  Bunk.  1  his  was  re- 
fused, and  thereupon  the  action  secondly 
above  entitled  was  commenced  by  Bingham  & 
Ga  to  recover  the  anioimt  of  the  check. 

Mr.  Henry  Bacon*  with  Mr,  B*  B. 
Champion,  for  appellant : 

Binguani  &  Co.,  having  taken  this  certified 
check  wiibout  having  or  requiring  an  indorse- 
ment of  it  by  Brown,  held  it  subject  to  all  the 
defenses  and  equities  existing  between  the 
original  parties. 

Sarrop  v.  Fisher,  80  L.  J.  N.  8.  (C.  P.)  288 ; 
OaldBTY.  BiUinffton,  15  Me.  898;  Osgood  y.  Artt, 
17  Fed.  Kep.  675;  Central  Trust  Co.  v.  First 
Hat.  Bank,  101  U.  8.  68  (25  L.  ed.  876); 
Franklin  Bank  v.  Raymond,  8  Wend.  69; 
Hedpes  v.  Bealy,  9  Barb.  214;  Baynor  v.  Hoag- 
land,  7  Jones  &  8.  11.  affirmed,  64  N.  T.  680; 
MuUer  v.  Pondir,  65  N.  Y.  825;  Freund  v. 
Importers  &i  T.  liat.  Bank,  76  N.  Y.  852;  Davis 
Sewing  MaeJi.  Co.  v.  Beet,  7  Cent.  Rep.  68,  106 
N.  Y.  69;  LyneJi  v.  First  Nat.  Bank,  9  Cent. 
Rep.  684.  107  N.  Y.  179. 

Tb«  indorsement  by  Brown,  snbseauently 
procured  after  full  notice  and  actual  knowl- 
edge of  the  fraud  perpetrated  by  Brown  in 
obtaining  the  certificate,  does  not  make  Bing- 
ham <&  Co.  bona  fide  holders  for  value  with- 
out notice. 

Barrop  v  Ftsiter,  supra;  Whistler  v.  Forster, 
14  C.B.N  e.  248;  Savage  y.  ^»^,  17 Me. 801; 
BaskeUv.  A.iteheU.tAMe.4&^;  Clark Y.  Whit- 
aker,  60  N.  H.  474;  Clark  v.  Callison,  7  111. 
App.  203;  Story.  Bills,  S  201;  8tory,  Prom. 
Notes,  ^  120;  lAtneaster  Nat.  Bank  v.  Taylor, 
100  Macs.  18;  Gilbert  /.  SJiarp,  2  Lans.  412. 

The  Bai.k  is  not  estopped  from  asserting  its 
rights  to,  and  defeoser  against,  this  check  by 
reason  of  its  ceitifioatt. 


Mechanics  Bank  y.  New  York  dbN.B.R.  Co. 
13  N.  Y.  699;  Clark  v.  Sisson,  22  N.  Y.  812; 
Bvsh  V.  Lathrop,  22  N.  Y.  535;  Moore  r. 
Metropolitan  Nat.  Bank,  66  N.  Y.  41;  Fair- 
hanks  y.  Sargent,  5  Cent  Rep.  919,  104  N.  Y. 
108. 

The  Bank  has  the  right  to  maintain  an  ac- 
tion of  claim  and  delivery  for  the  certified 
check.  The  action  of  replevin,  or  claim  and 
delivery,  lies  in  favor  of  an  acceptor  of  a 
draft,  or  the  maker  of  a  note  for  the  draft  or 
the  note  itself. 

8  Wait,  Pr.  712;  6  Wait,  Act.  and  Def .  477; 
Graves  v.  Dudley,  20  N.  Y.  76:  Black  River 
Ins.  Co.  V.  New  Fork  S.  L.  A  Trust  Co.  73  N.  Y. 
262;  Knehw  v.  Williams,  1  Duer,  597;  Munr 
seU  V.  Flood,  18  Jones  &  8.  460. 

8o  also  trover  lies. 

Murray  v.  Bulling,  10  Johns.  172;  Decker 
Y.  Mathews,  12  N.  Y.  818;  Develin  v.  Coleman, 
60  N.  Y.  531;  P^weU  v.  Powell,  71  N.  Y.  71; 
Comstock  V.  Bier,  73  N.  Y.  269;  Thayer  t. 
Manley,  73  N.  Y.  306;  Decker  v.  Mathews,  5 
8andf.  439. 

Whenever  trover  lies  replevin  in  the  detinet 
will  lie. 

Evans  Y,  Kymer,  1  Bam.  &  Ad.  628;  Jone^ 
Y.  Fort,  9  Bam.  &  C  764;  Barrett  v.  Warren, 
8  Hill,  348;  Ross  v.  Casndy,  27  How.  Pr.  416; 
Pierce  v.  Van  Dyke,  6  HUl,  613. 

Messrs.  Carpenter  A  Mosher,  for  re- 
spondents: 

The  respondents  have  good  title  to  the  check, 
as  against  the  appellant,  and  have  a  perfect 
right  of  action  upon  it. 

Bee  1  Daniel,  Neg.  Inst  §§  769  a,  780,  781. 

Through  inadvertence  and  miptake,  the  for- 
malilyof  indorsement  was  omitted,  but  equity 
looks  upon  that  as  done  which  oucht  to  have 
been  done,  and  supplies  a  remedy  on  that 
theory. 

1  Story,  Eq.  Jur.  §  64  ^. 

The  act  which  chanccrv  decrees  to  be  done 
is  the  same  act  that  would  have  existed  had 
it  been  done  when  it  was  asreed  to  be  done. 

Jordan  v.  Cooper,  8  Scrg.  &  R,  564;  Atwood  t. 


Wbere  mouey  is  i^ald  oi  a  raised  check  by  mis- ' 
take,  neither  port^  boing  in  fault,  the  general  rule 
is  that  It  may  be  recovered  back  as  pcUd  without 
oonsideratlon.  But  if  either  party  has  l)een  guilty 
of  negllffence  c  careleaness  by  which  the  other 
has  been  injured,  the  negligeot  party  must  bear 
the  loss.  Espy  v.  First  Nat.  Bank,  86  CJ.  8. 18  Wall. 
e04  (21  L.  ed.  947). 

Where  bills  of  exchange  were  drawn,  accom- 
panied with  a  foFKed  bill  of  lading,  and  were  dis- 
counted by  abanlL,  and  subsequeotly  accepted  and 
paid  by  the  a(!oeptorB,  they  cannot  recover  back 
from  the  bank  the  money  paid  by  tUem,  on  the 
ground  of  the  forgery  of  which  the  bank  was 
ignorant  at  the  time  of  this  discount.  Hoffman  v. 
NaUonal  City  Bank,  70  U.  8.  12  WaU.  181 120  L.  ed. 
886).  See  Corn  Exchange  Bank  v.  Farmers  Nat. 
Bank,  mvu^  p.  550. 

Where  treasury  notes  were  payable  at  the  treas- 
ury, their  redemptioo  did  not  retire  them,  and  if 
forged,  until  the  order  of  the  Secretary  of  the 
Treasury  for  their  redemption  was  made,  it  cannot 
be  said  that  the  government  had  accepted  and 
adopted  them  as  genuine.  Cooke  v.  United  States, 
01  U.  S.  880  i23  L.  ed.  237). 

If  a  bank  accept  a  forged  check,  and  make  entry 
therefor  to  the  depositor's  credit,  it  is  equivalent 
to  cash  payment;  and  the  depositor.  If  innocent, 
7  U  R.  A. 


has  a  vested  right  to  the  sum  credited.  Levy  v* 
Bank  of  United  States  (Sup  Ct.  Pa.),  4  U.  8. 4  Dall. 
284  (1  L.  ed.  814). 

A  bank  which  has  cashed  a  forged  check  presenU 
ed  by  a  clerk  or  agent  having  apparent  authority 
to  present  it  and  receive  the  proceeds,  is  entitled 
to  recover  from  the  principal  or  empJoyer,  although 
the  authority  actually  conferred  did  not  extend  to 
bank  transactions.  Levy  v.  Hastings  First  Nat. 
Bunk  (Neb.)  48  N.  W.  Kep.  354. 

A  bank  which  pays  a  forged  check  upon  compar* 
Ison  of  the  signature  with  the  genuine  signature 
in  Its  own  6oolcs,  and  without  requiring  identifl« 
cution  of  the  person  to  whom  it  pays,  does  so  at  its 
peril;  and  where  the  check  is  drawn  upon  another 
bank,  which  pays  the  amount  to  the  bank  cashing 
it,  the  latter  will  be  liable  to  the  bank  upon  which 
it  is  drawn,  upon  discovery  that  it  is  forged* 
First  Nat.  Bank  v.  State  Bank,  22  Neb.  760. 

If  a  check  payable  to  a  payee  named,  or  order  (It 
having  been  delivered  to  the  payee),  comes  into  the 
hands  of  one  not  entitled  to  It,  who  forges  the 
payee*s  indorsement,  and  passes  the  check  to 
another  person,  who  receives  the  money  on  it,  such 
other  person  is  not  liable  for  such  money  to  the 
drawer,  but  maj  be  liable  to  the  payee.  Hensel  v. 
Chicago,  St.  P.  M.  ft  O.  B.  Co.  87  Minn.  87. 
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Yinemi,  17  Conn.  675;  Bale  t.  Omaha  Nat. 
Bank,  49  N.  T.  €^6;  UviUd  ▼.  Jngraham,  75  N. 
Y.  251;  Gardener  t.  /^«i(«i,  2  Vera.  894;  Board- 
many.  Lake  Shore  db  M.  &  R  Co.  ^  N.  Y.  157: 
Evane  v.  Wood,  L.  R  6  Eq.  •;  Paine  v.  Butch- 
inson,  L.  R.  8  Ch.  App.  388;  BvgJwe  v.  Neleon, 
29  N.  J.  Eq.  647;  1  Story,  Eq.  Jur.  §  99  b; 
Smith  ▼.  Pickering,  Peake,  I^.  P.  69;Watkin8 
▼.  Jfau^,  2  Jac.  &  W.  237;  i?a(X>n  ▼.  Cohen,  12 
iJmedes  &  M.  516. 

The  iDdorsement  made  in  pursuance  of  the 
original  intention  of  the  parties  related  back 
to  the  time  when  it  should  have  been  made, 
and  gave  to  Bingham  &  Co.,  even  at  law, 
the  full  rigbta  of  holders  by  indorsement  at 
that  time. 

Smith  V.  Pickering,  supra;  Wallace  v.  Bard- 
acre,  1  Camp.  45;  Anonymous,  1  Camp.  492; 
Baker  v.  ArnM,  8  Caines,  279;  Watkine  v. 
MatUe,  supra. 

The  Bank  is  estopped  by  its  certification  to 
dispute  its  liability  on  the  check. 

Merchants  Nai.  Bank  v.  State  Nat,  Bank,  TJ 
U.  S.  10  Wall.  604  (19  L.  ed.  lOOS).  See  also 
U.  S.  Rev.  Stat.  §  620d;  Bigelow,  Estoppel,  6d 
cd.  868. 

This  estoppel  is  quite  independent  of  the  in- 
dorsement of  the  check,  and  operates  in  favor 
of  anyone  who  acts  upon  the  faith  of  it. 

Freund  v.  Importers  d  T.  Nat.  Bank,  76  N. 
Y.  862. 


%  c/L, delivered  the  opinion  of  the  court: 
As  against  Brown,  to  whose  order  the  check 
was  payable,  the  Bank  had  a  good  defense. 
But  it  could  not  defeat  a  recoverv  by  a  bona 
fide  holder,  to  whom  the  check  bad  been  in- 
dorsed for  value.  By  an  oversight  on  the  part 
of  both  Brown  and  Bingham  &  (Jo.,  the  check 
was  accepted  and  cashed  without  the  indorse- 
ment of  the  payee.  Before  the  authority  to  in- 
dorse the  name  of  the  pnyee  upon  the  check 
was  procured,  and  its  sulisequent  indorsement 
tbereon,  Bingham  &  Co.  had  notice  of  the 
fraud,  which  constituted  a  defense  for  the 
Bank  as  against  Brown.  Can  the  recovery  had 
be  sustained?  It  is  too  well  settled  by  author- 
ity, both  in  England  and  in  this  country,  to 
Sennit  of  questioning,  that  the  purchaser  of  a 
raft  or  check  wbo  obtains  title  without  an  in- 
dorsement bv  the  payee  holds  it  subject  to  all 
equities  and  defenses  existing  between  the 
original  parties,  even  though  be  has  paid  full 
consideration,  without  notice  of  the  existence 
of  such  equities  and  defeuRes.  Harrop  v.  Finh- 
^,  80  L.  J.  N.  S.  (C.  P.)2«8;  Whistler  v.  Furs- 
Ur,  14  C.  B.  N.  8.  24*<;  Savage  v.  King,  17 
Me.  801;  Clark  v.  Callison,  7  111.  App.  268; 
Baskell  v.  Mitchell,  58  Me.  468;  Clark  v.  Whit- 
aker,  50  N.  H.  474;  Colder  v.  Bmnijton,  15 
Me.  898;  Lancaster  Nat.  Bank  v.  Taylor,  100 
Mass.  18;  GiJ>eit  v.  Sftnrp,  2  Lans.  412;  Hedges 
V.  Sealy,  9  Barb.  214-218;  Franklin  Bank  v. 
Raymond,  8  Wend.  09;  Ray  nor  v.  IloagUtnd,  7 
Jones  &  S.  11;  MtilUr  v.  Fo.dir,  55N.Y.  825; 
Freund  v.  Imrorters  dt  T.  Nat.  Bank,  76  N.  Y. 
852;  Central  Trust  Ok  v.  First  Fat.  Bank,  101 
U.  8.  68  [25  L.  ed.  876] ;  Osgood^.  Artt,  17 Fed. 
Rep.  575. 

The  reasoning  on  which  this  doctrine  is 
founded  may  be  briefly  stated  as  follows: 
The  general  rule  is  that  no  one  can  transfer  a 
better  title  than  he  possesses.  An  exception 
7  L.  R.  A. 


arises  out  of  the  rule  of  the  law-merchant  as  to 
negotiable  instruments.  It  is  founded  on  th« 
commercial  policy  of  sustaining  the  credit  oi 
commercial  paper.  Being  trca^  as  ciurencj 
in  commercial  transactions,  such  Instrument 
are  subject  to  the  same  rule  as  money.  If 
transferred  by  indorsement,  for  value.  In  good 
faith  and  before  maturity,-  they  become  avail* 
able  in  the  hands  of  the  bolder,  notwithstand* 
ing  the  existence  of  equities  and  defenses  which 
would  have  rendered  them  unavailable  in  the 
hands  of  a  prior  holder.  This  rule  is  onlv  ap- 
plicable to  negotiable  instruments  which  are 
negotiable  according  to  the  law-merchant. 
When,  as  in  this  case,  such  an  instrument  is 
transferred,  but  without  an  indorsement,  it  is 
treated  as  a  chose  in  action  assigned  to  the  pur- 
chaser. The  assignee  acquires  all  the  title  of 
the  assignor,  and  may  mnintain  an  action  ther^ 
on  in  his  own  name;  and,  like  other  choses  in 
action,  it  is  subject  to  all  the  equities  and  d^ 
fenses  existing  in  favor  of  the  maker  or  accep- 
tor against  the  previous  holder.  Prior  to  the 
indorsement  of  this  check,  therefore,  Bingham 
&  Co.  were  subject  to  the  defense  existing  in 
favor  of  the  Bank  as  a^inst  Biown  and  the 
payee.  Evidence  of  an  mterition  on  the  part  of 
the  transferee  to  indorse  do(^*s  not  aid  the  plain- 
tiff. It  is  the  act  of  indorsement,  not  the  in- 
tention, which  negotiates  the  instrument;  and 
it  cannot  be  said  that  the  intent  constitutes  the 
act. 

The  effect  of  the  indorsement  made  after  n(H 
tice  to  Bingham  &  Co.  of  the  Bank's  defense 
must  now  be  couHidered.  Did  it nlate  back  to 
the  time  of  the  transfer,  so  as  to  constitute  the 
plaintiffs  holders  by  indorsement  as  of  thai 
time?  While  the  referee  fluiis  that  it  was  in- 
tended both  by  Brown  and  the  plaintiff  that 
the  check  should  be  indorsed,  aud  it  was  sup- 
loosed  that  he  had  so  indorsed  it,  be  also  finds 
that  Brown  made  no  siatement  to  the  effed 
that  the  check  was  indorsed;  neither  did  the 
defenriants  request  BrownHo  indorse  it.  There 
was  therefore  no  agreement  toiuJorse.  Noth- 
ing whatever  was  said  upon  the  subject.  Be- 
fore Bruwn  did  agree  to  indorse,  the  plaintiff 
had  notice  of  the  Bank's  defense.  Indeed,  it 
had  commenced  an  action  to  recover  pospessioa 
of  the  check.  It  would  seem,  therefore,  that, 
having  taken  title  by  assirnnient, — for  such 
was  the  legal  efTect  of  the  transaction,  by  rea- 
son of  which  the  defense  of  the  Dank  a^inst 
Brown  became  effectual  as  a  defense  agamst  a 
recoverv  on  the  check  in  the  hnnds  of  the 
plaintiifs  as  well, — Brown  and  Bin;rham&Ca 
could  not  by  any  subsequent  agreement  or  act 
so  change  tiie  legal  chataeter  of  the  transfer  as 
to  affect  the  equiiien  and  rights  which  had  ac- 
crued to  the  Bank;  that  the  suUsequent  act  of 
indorsement  could  not  rehite  back  so  as  to  de- 
stroy the  intervening  rights  and  remedies  of  a 
third  party.  This  position  is  supported  by  au- 
thority. Barrop  V.  Fisher,  Whi  derv.  Forster, 
Snraqe  V.  Kihg,  IJasheU  v.  Mite/iell,  fXark  v. 
Whituker,  Clark  v.  Callifton,  Lanenster  Nat, 
Bank  Y.  Taylor,  Gilbert  v.  Sharp,  cited  supra. 
Watkins  v.  Afaule,  2  Jac.  <&  \V.  248.  and 
BugJics  V.  Nrlson,  29  N.  J.  Eq.  547,  uie  cited 
by  the  plaintiff  in  oppusiiion  to  the  view  we 
have  expressed. 

in  Watkins  v.  Mavle  the  holder  of  ft  note 
obtamed  without  indorsement  collected  it  from 
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Hm  maken.  Subsequently  the  makers  com- 
plained that  the  note  was  only  given  as  a  guar- 
anty to  the  payee,  who  had  become  bankrupt. 
Thereupon  the  holder  refunded  the  money  and 
took  up  the  note,  upon  the  express  agreement 
Chat  the  makers  would  pay  any  amount  which 
the  holders  should  fail  to  make  out  of  the 
bankrupt  payee's  property.  The  maken  were 
held  liable  for  the  deflciencjr. 

HughcB  ▼.  Nelaon  did  not  involve  the  precise 
^estion  here  presented.  The  views  expressed, 
however,  are  in  contiict  with  some  of  the  cases 
cited;  but  we  regard  it,  in  such  respect,  as 
against  the  weight  of  authority. 

Freund  v.  Importen  db  T,  Nat.  Bank,  mpra, 
does  not  aiJ.the  plaintiH.  In  that  case  it  was 
held  that  the  certitication  by  the  bank  of  a 
check  in  the  hands  of  a  holder  who  had  pur- 
chased it  fur  value  from  the  payee,  but  which 
had  not  been  indorsed  by  him,  rendered  the 
bank  liable  to  such  holder  tor  the  amount  there- 
of. By  accepting  the  cbeck  the  bank  took,  as 
it  bad  the  rigut  to  do,  the  risk  of  the  title  which 
the  boider  claimed  to  have  acquired  from  the 
payee.  In  such  case  the  bank  enters  into  con- 
tract with  the  bolJer  by  which  it  accepts  the 
cbeck  and  promises  to  pay  it  to  the  bolder,  not- 
withstanding it  lucks  the  mdorsement  provided 
for;  and  it  was  accordingly  held  that  it  was  li- 
able upon  such  acceptance,  upon  the  same 
principles  that  control  the  liabilities  of  otber 
acceptors  of  commercial  paper.  Lynch  v.  First 
Nat,  Bank,  107  N.  Y.  183,  9  Cent.  Rep  664. 

But  one  question  remains.  The  learned  ref- 
eree held,  and  in  that  respect  he  was  sustained 
by  the  general  term,  that  the  Bank  by  its  cer- 
tification represented  to  everyone  that  Brown 
had  on  deposit  with  it  $5,000;  that  such  amount 
had  been  set  apart  for  the  satisfaction  of  the 
check,  and  that  it  should  be  so  applied  when- 
ever the  check  should  be  presented  for  payment; 


and  that,  Bingham  A  Go.  having  acted  upon 
the  faith  of  these  representations,  and  having 

Saried  with  $5,000  on  the  strength  thereof,  the 
iank  is  estopped  from  asserting  its  defense. 
The  referee  omitted  an  important  feature  of  the 
contract  of  certification.  Tlic  Bank  did  certify 
that  it  had  the  money,  would  retain  it  and  ap- 
ply it  in  payment,  provided  the  check  should 
be  indorsed  by  the  payee.  Lynch  v.  First  Nat. 
Bank,  supra, 

if  the  check  had  been  transferred  to  plaintiffs 
by  indorsement,  the  defendant  would  have  had 
no  defense,  not  because  of  the  doctrine  of  es- 
toppel, but  upon  principles  especially  applica- 
ble to  negot  ia  ble  iustru  men  la.  Jdedianics  Bank 
V.  New  York  di  N.  H,  R.  Co.  18  N.  Y.  63S. 

If  the  maker  or  acceptor  could  ever  be  held 
to  be  estopped  by  reason  of  representations  con- 
tained in  a  negotiable  instrument,  he  certainly 
could  not  be  in  the  absence  of  a  compliance 
with  the  provisions  upon  which  he  had  repre- 
sented that  his  liability  should  depend.  But  it 
is  well  settled  that  the  maker  or  acceptor  of  a 
negotiable  instrument  is  not  estopped  from  con- 
testing its  validity  because  of  representations 
contained  in  the  instrument.  In  such  cases  an 
estoppel  can  only  be  founded  upon  some  sepa- 
rate and  distinct  writing  or  statement.  Oiark 
V.  Biison,  22  N.  Y.  812;  Bush  v.  Lathr<fp,  Id. 
635;  Moore  v.  Metropolitan  Nat,  Bank,  56  N. 
Y.  41;  Fairbanks  v.  Sargent,  104  N.  Y.  108,  5 
Cent.  Rep.  019;  MeeJianics  Bank  v.  New  York 
dt  N  11.  H,  Co.  supra. 

The  views  expressed  especially  relate  to  the 
action  of  Bingbam  «&  Co.  agamst  the  Bank, 
and  call  for  a  rtversal  of  Vie  judgment. 

We  are  of  the  opinion  that  the  action  brought 
by  the  Bank  against  Bingham  &  Co.  to  recover 
possession  of  the  check  cannot  be  maintained, 
and  in  that  case  the  judgment  should  be  afprmed. 

All  concur,  except  Uaiifht*  •/•«  not  sitting. 
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YELLOWSTONE  KIT,  Appt.. 

V. 

STATE  OF  ALABAMA. 

( Aia. .) 

1.  The  w<»rd    '*  lottery,"*  within     the 
mf^ftpi«*g  of  statutes  Stfalnst  carrying  uo 


lotteries,  embraces  only  schemes  In  which  a  valu- 
able coQsiiieratiOQ  of  some  kind  Is  paid  directly 
or  indirectly  for  the  ohanoe  to  draw  a  priao. 

2.  Distxibntin^  prises  by  lot  or  chance  to 
liolders  of  tickets  giveQ  away  is  not  carrying  on 
a  lottery,  altbough  it  may  be  done  with  tbe  view 
of  drawing  a  large  crowd  together  in  the  hope  of 
profit  from  suob  of  them  as  may  choose  to  buy 


NoTSL-^  Lottery  deJlnedL 

A  lottery  is  a  scheme  by  which  a  result  Is  reached 
by  some  action  or  means  taken,  in  which  result 
man*s  choice  or  will  has  no  part,  and  which  human 
reason,  foresight,  sagacity  or  design  cannot  enable 
him  to  know  or  determine  until  the  same  has  been 
accomplished.  See  nt^  to  People  v.  Elliott  (Mioti.) 
S  L.  R.  A.  408,  for  a  full  discussion  of  the  offense. 

Where  for  a  pecuniary  consideration  It  is  deter- 
mined by  lot  or  chance,  according  lo  some  scheme, 
what  and  how  much  he  who  pays  the  money  is  to 
have  for  it,  it  is  a  lottery.  HuU  v.  Ruggles,  M  N.  Y. 
424;  State  v.  Clarke,  8J  N.  H.  8o6:  Wilkinson  v.  Gill, 
74  N.  Y.  es. 

It  is  a  scheme  for  the  distribution  of  prizes  by 
chance  (Conn.  v.  Man«ierfleld,  8  Pbila.  450:  State  v. 
Lovell,  80  N.  J.  L.  461;  Randie  v.  State,  42  Tez.  686), 
a  valuable  consideration  being  given  for  the  chance 
to  draw  the  prize.  United  States  v.  01ney«  1 
Deady,  464, 1  Abb.  D.  8. 276.  See  Anderson,  Law 
Diet.  Lottery,  to  which  we  are  indebted. 

7L.R.A. 


A  game  in  which  a  price  is  paid  for  the  chance  of 
a  prize  is  a  lottery.  Com.  v.  bull! van,  6  New  Bug. 
Bep. 718, 146  Mass.  142;  Com.  v.  Wright,  137  Mass.  2S0. 

The  sale  of  "policies"  entitling  the  purchaser  to 
receive  money  on  the  drawing  of  numbers  in  a 
lottery  is  the  sale  of  a  lottery  ticket.  Smith  t« 
State,  10  Cent.  Bep.  627, 68  Md«  16& 

What  eonstitules  a  **  lattery, '^ 

The  word  **  lottery  **  imports  a  game  of  hazard. 
France  v.  State,  6  Bazt.  478. 

** Auction  pools,**  "French  pools** and  ••combi- 
nation pools**  upon  horse  races  are  ••lotteries,** 
within  the  New  Jersey  statutes.  Stats  v.  Lovell, 
80  N.  J.  L.  458. 

Where  chances  are  sold  and  the  distribution  of 
prizes  is  awarded  by  lot,  it  constitutes  a  ••  lottery.** 
Buckalew  v.  State,  62  Ala.  884;  Bell  v.  State,  6  Sneed, 
6U7. 

It  is  not  necessary  that  the  lot  should  be  actually 
oast  or  drawn  by  the  managers,  or  that  the  party 


See  also  8  L.  R.  A.  671;  11  L.  R.  A.  430;  31  L.  R.  A.  792,  835. 
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mediofnes  from  the  distributor,  or  tlokets  to  per- 
formances given  by  hlra,  or  to  pay  for  acats  in 
the  tent  where  the  prizes  are  selected,  wliere  no 
payment  for  any  purpose  is  necessary  as  a  oondi- 
tion  of  reoeivinK  a  priaa. 

(January  81,  1800.) 

APPEAL  hv  defendant  from  a  ludgment  of 
the  C'ily  Coun  of  Mobile  rendered  against 
him  after  trial  of  an  indictment  changing  him 
with  the  ofTense  of  setting  up  or  being  con- 
cerned in  setting  up  or  carrying  oa  a  lottery. 
Bevened 

After  the  evidence  was  all  in  defendant  re- 
quested the  court  lo  instruct  the  jury  that,  if 
they  belie ''ed  the  evidence,  they  must  find  him 
not  guilt,  The  court  refused  to  give  such 
charge  am  defendant  excepted. 

Further  facto  appear  in  the  opinion. 

JHefi^rs.  HIcCf^rroQ  #*  Lewie  and  B.  M« 
Allem-  fo*  appellant: 


Defendant  distributed  erHcIes  of  vahie  hj 
lot  or  chance,  but  holders  of  tickets  paid  no 
oonsidemtion  of  any  kind  for  their  tickets;  in 
other  words,  no  consideration  of  any  kind  was 
paid  for  the  right  of  participating  in  the  dis- 
tribution of  prizes.  Such  a  scheme  is  not  e 
lottery  within  the  letter  or  spirit  of  g  4008  of 
the  Code  of  1886. 

l^uiied  Statei  v.  Olneff,  1  Abb.  (U.  8.)  STtk 

To  constitute  a  lottery,  there  most  be  two 
elements:  first,  there  must  be  something  paid 
for  the  ticket  or  chance  to  draw  a  prize;  and 
second,  there  must  be  a  distribution  of  prices 
by  lot  or  chance. 

Alm»hou9e  v.  American  Art  Uvion^  7  N.  T. 
228;  Bishop,  Stat  Cr.  §  052;  folate  v.  SharU, 
82  N.  J.  L  808;  Bnfd  v.  Btats,  61  Ala.  177; 
nuckaUwY,  State,  62  Ala.  834;  Baiaw  v.  Slate, 
44  Ala«  406;  Salomon  v.  State,  28  Ala.  88; 
Ko/in  V.  Jioe/iler,  06  N.  T.  8G2,  48  Am.  Hep. 
628;  Com.  T.  Wright,  187  Mass.  260,  60  Anu 


payinff  should  perBonaU.-  participate  In  the  draw- 
ing.   Fleming  v.  Bi:l^  8  Or.  280. 

The  distribution  of  prizes  by  lottc  the  holders  of 
Ucketo  triven  to  suiiecrlbers  to  a  newsfiaper  Is  a 
**  lottery"  scheme.    State  v.  Mumford,  78  Mo.  647. 

A  scbemo  of  a  benevolent  aflsuoiatiox*  to  provide 
for  the  care  and  maluteiianoe  of  the  state  hisane, 
to  distribu  te  among  ticket-holders  to  a  public  enter- 
tainment priEO;:  by  raffle  or  other  similar  schemes. 
Is  a  **  lottery.'*    8tate  v.  Overton,  10  Nev.  136. 

A  sale  of  envelopes  containing,  with  other  things, 
a  card  indicating  an  article  to  be  purchased  for  a 
sum  of  money  is  a  violation  of  the  Statute  against 
sale  of  lottery  tickets.    Dunn  v.  People,  40  111  4tt. 

The  Issue  of  bonds  by  a  foreign  government  to 
obtain  a  loan,  tbp  government  obliging  itself  to  pay 
any  additional  sum  over  the  principal  and  internet, 
and  the  premium  named,  in  case  the  number  of  the 
bond  purchased  should  draw  a  prise,  is  not  an  ^Mllo- 
gal  lottery,**  within  che  New  Yorkatatutei.  Kohn 
V.  Koebler,  96  N.  Y.  862. 

A  sale  of  oertiflcates  of  subsoriptioii  tc  a  scien- 
tific and  art  association,  which  entitles  holders  to 
any  artirles  wbich  may  be  awarded  to  them  by  lot, 
Is  not  a  ''  lottery.**  Boyd  v.  State,  61  Ala.  177.  See 
Tuscaloosa  Soientlflr  ft  Art  Amo.  y  State,  68  Ala. 
64. 

Keno,  although  a  game  of  chance,  and  therefore 
nniawrul,  is  not  a  *Mottery.**  Bslava  v.  State,  44 
Ala.  406;  United  States  v.  Homibrook,2  DHL  22». 

A  raffle  is  not  a  **  lottery  **  in  the  sense  of  the 
South  Carolina  statute.  State  v.  Phichbaok,  t  MUL 
Ctonst.  Kep.  (S.  C.)  128. 

For  earlier  deci8l<  ms,  see  Com.  v.  Tbaoher,  97  Ifsss. 
688:  Den  v.  Sbotweil,  28  N.  J.  L.  4BS,  24  N.  J.  L.  789; 
Bolf  e  V.  Delmar,  7  Bobt.  80. 

Gift  enterprise,  a  lattery. 

A  gift  enterprise  is  a  lottery.  State  ▼.  Bryant«74 
N.  C.  207:  State  v.  Shorts,  32  N.  J.  L.  386. 

A  ticket  to  admit  to  a  grand  concert  and  to  what- 
ever gift  may  be  awarded  to  its  number  Is  a  lot- 
tery ticket.  Ne>rley  v.  Devlin,  12  Abb.  Pr.  N.  & 
810;  Ex  parte  BUmchard,  9  Nev.  101. 

A  ticket  given  for  $6  in  payment  for  a  steel  en- 
graving and  admission  to  entertainments  at  the 
close  of  which  money  In  presents  was  to  be  dis- 
tributed to  the  purchasers,  is  a  scheme  for  the  dis- 
tribution of  prizes  by  chance.  Thomas  v.  People, 
69  111.  160;  Almshouse  V.  Amprican  Art  Union.  83 
How.  Pr.  841,  7  N.  T.  228;  People  v.  Aroeri  an  Art 
Union,  7  N.  Y.  210;  People  v.  American  Art  Union, 
18  Barb.  577;  Beunett  v.  American  Art  Union,  6 
Saiidl.  614. 

Bvery  scheme  for  the  distribution  ot  prises  by 
7  L.  R,  A. 


ohnnoe  Is  a  lottery.  Bandle  v.  State,  42  Tez.  880. 
See  Hull  V.  Buggies,  66  N.  Y.  434;  Swain  v.  BusBell, 
10  lad.  488. 

A  scheme  for  the  disposal  of  two  lots  where  the 
chance  or  obtaining  a  reserved  or  prize  lot  forms- 
part  of  the  inducement  of  the  purchase  is  a  lottery. 
Uuited  Stales  v.  Olney,  1  Abb.  (U.  S.)  275. 

Selling  candy  in  boxes,  each  box  represented  sa 
oontaiuing  a  prize,  the  purctiaser  to  select  his  l>ox, 
is  in  the  nature  of  a  lottery.  Holoman  v.  State,  > 
Tex.  App.  610;  Bubanks  ▼.  State,  8  Ueiak.  488;  UuJl 
V.  Ruggies,66N.  Y.424. 

The  sale  of  packages  of  oandy.  In  some  of  which 
coupons  were  placed  paj'abie  at  the  counter  on 
presentation.  Is  a  distribution  of  prizes  by  clianoe, 
and  heuoe  a  lottery.  Com.  v.  Sheriil  (Pa.)  10  Phila. 
208;  State  v.  LumsOen,  89  N.  a  6». 

Mailiim  ofreulars  an  ojfenee  under  U.  &,  Bee.  Slot. 

The  mailing  of  elrouiarsdescriliing  a  scheme  for 
drawing  prizes  by  chance  or  by  lot,  by  which  a 
city  or  foreign  government  induces  the  purchase 
of  Its  bonds,  is  a  mailitig  of  lottery  circulars,  and 
as  such  uniawfuL  Uuited  States  v.  Zeisler,  XFed. 
liep.  499. 

The  offense  Is  complete  though  the  circulars  are 
sent  in  reply  to  a  detective^  decoy  letter.  United 
States  V.  Moore,  19  Fed.  Hop.  89. 

But  •  8894,  U.  &  Kev.  Stat,  does  not  apply  to  the 
naked  sending  to  the  poetoffice  (United  States  t. 
Dauphin,  20  Fed.  Rep,  625>;  for  before  thecusioJy  of 
the  letter  by  the  postofflce  or  Its  agents,  and  after 
tbeir  voluntary  termination  of  such  custody,  the 
rights  of  the  proprietor  are  under  the  protection  of 
the  local  law.    IbUL 

A  letter  addressed  to  a  flotitious  name  la  wfthta 
the  statute  prohibiting  the  deposit  In  the  mall  of  a 
lottery  chrcular.  United  States  v.  Duff,19  Blatvbf.  9, 

As  to  distinction  lietween  letter  and  circular,  see 
United  States  v.  Noelke,  17  Bkitchf.  654. 

The  provisions  of  U.  S.  itev.  Stat.,  giving  to  the 
Postmaster-General  power  to  return  registered  let- 
ters and  suspend  payment  of  money  orders  ad- 
dressed to  those  conductlug  lotteries,  are  coDsUttt- 
tionaL    Dauphin  v.  Key,  MacArth.  it  Mack.  203. 

An  indictment  for  sending  ^^GOO  circulars* 
charges  but  one  offense.  United  States  v.  Patty,  9 
Biss.429. 

But  where  it  charges  them  as  delivered  on  dif- 
ferent daya,  it  is  bad  for  duplicity,    ihid. 

Legtelatinn  on  the  eubjeet  of  lotteries. 
There  is  no  law  in  Michigan  which   prohibits  or 
punishes  the  receiving  of  a  prize  di-awn  in  a  lottery* 
if  it  is  voluniarUy  paid.   People  v.  Wateon«  75  Mich.- 
6(8. 
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Rep.  a06;  Dm  t.  ShnttMU,  28  N.  J.  L.  486; 
Johnion  ▼.  Siate,  88  Ala.  65. 

Ife»r$.  William  !••  Martin  and  Leslie 
B. 'Sheldon  for  tbe  State. 

Senerrille*  /.,  delivered  the  oplDlon  of 
the  court: 

Tbe  defendant  was  convicted  of  tbe  offense 
of  carryiug  on  a  lolticry  Id  this  Slate.  Tbe 
case  turns  larirely  on  wbat  is  to  be  taken  as 
a  proper  dcflnllion  of  tbe  word  "lottery/' 
witbin  tbe  meaninir  of  tbe  Statute  and  tbe 
Constitution  of  Alabama.  Code  1H8G.  §^  4003, 
4089;  Const.  1875,  art.  4,  {^  26.  Tbe  word  can- 
Dot  be  regarded  as  bavinj^  any  technical  or 
legal  sifruill  cation  diHerent  from  tbe  popular 
one.  •  It  is  defined  by  Webster  as  "a  dis- 
tribution of  prizes  bj  lot  or  cbance."  Tbis 
definition  is  sultstantially  adopted  by  Bouvier 
and  Kapalje  In  tbeir  Liaw  Diclionnnes.  Wor- 
cester debues  it  as  "a  distribution  of  prizes  and 


blanks  by  cbance;  a  game  of  hazard  In  wblcb 
small  sums  are  ventured  for  tbe  cbance  of 
obtaining  a  larger  value." 

So  tbe  American  Cyclopedia  ihns  defines 
a  lottery:  '*A  sort  of  gaming  contract,  by  wbicb, 
for  a  valuable  consideration,  one  may,  bv  favor 
of  tbe  lot,  obtain  a  prize  of  a  value  superior 
to  tbe  amount  of  value  of  that  wbicb  he  risks. '* 

In  Fhtekaletoy,  State,  62  Ala.  834,  it  was  said, 
after  citing  Webster's  definiiion,  that  **wbere- 
ever  cbances  are  sold,  and  ibe  dijtribution  of 
prizes  determined  by  lot,  this,  It  would  seem^ 
Is  a  lottery.  This,  we  thiuk.  Is  the  popular 
acoeptntion  of  the  term." 

In  Bi^bop  on  Statutory  Crimes,  $  052,  It  la 
said:  '*A  lottery  may  lie  defined  to  be  any 
scheme  wbereby  one.  In  paying  money  or  other 
valuable  thing  to  another,  becomes  entitled 
to  ffceive  from  him  such  a  return  in  value,  or 
nothing,  as  some  formula  of  chance  may  de 
ternime." 


Bnt,  onder  Row.  Stat.  (Mioh.),  lOCSl,  setting  up 
and  proDiotinir  a  lottury  for  mooey  is  prohililtod. 
Pcxjple  V.  Blliott,  8  L.  R.  A.  40B,  and  niiCs. 

The  LoulslNna  ConsUtution  of  1879,  expressly 
recoiriilziiiff  os  a  con  tract,  except  as  to  its  monopoly 
clause,  tlie  charter  of  the  Louisiana  State  Lottery 
Company  wblcb  had  been  previously  repeiUed,  re- 
vived that  charter  us  therein  modified.  New  Orieans 
▼.  Houston,  119  U.  8. 865  (80  L.  ed.  4U). 

The  olHiue  in  the  charter,  limiting  taxation  upon 
it  to  t40,U)0  per  annum.  Is  thus  by  constitutional 
provision  made  a  contract  which  tbe  Legrislature 
cannot  impMir,  althoujrb  the  subject  matter  would 
be  otherwise  wltbln  tbe  police  power  of  the  State. 
Jbid. 

Where  the  Leglclature  grants  a  lottery  franchise, 
and  autliurises  Its  sale,  the  purchaser  may  for  a 
valuable  consideration  permit  others  to  enjoy  a 
part  of  the  proHts,  but  cannot  asibrn  the  franchise 
so  as  to  enable  each  aasiifnee  to  conduct  a  separate 
lottery.    Lawrence  v.  Simmons  (Ky.)  1  L.  R.  A.  172. 

See,  as  to  the  history  of  leglslHtioa  on  this  sub- 
ject, Anderson,  Luw  Diet.  LoUei'u^  640. 

Lotteries,  being  Injurious  to  the  public  morals, 
cannot  be  made  the  subject  of  a  contract;  and 
hence  a  lottery  franchise  Is  not  under  tbe  protec- 
tion of  the  Federal  Constitution  (Moore  v.  Stiite, 
48  Miss.  147):  nor  the  State  OonsUtutlon.  Mississippi 
S^^clety  of  Arts  and  Sciences  v.  Musgrove,  44  Miss. 
880L 

Tbe  charter  of  a  lottery  company  Is  not  within 
the  con8titnttonnl  prr)tectlon  as  to  the  Impairment 
of  tiie  ol>l iguliuu  of  contracts.  Stone  v.  Mississippi, 
101  U.  8. 814  c»  L.  ed.  1079). 

Tbe  right  to  suppress  lotteries  Is  governmental, 
to  be  exercised  at  all  times  In  the  discretion  of  the 
government.  IbUL;  Boyd  v.  Alabama,  94  U.  8.  845 
(S4L.ed.30S). 

The  contracts  which  the  Oonstitutlon  protects 
are  such  as  relate  to  property  rights,  not  govern- 
mental rights.    Boyd  v.  Alabama,  gupra. 

An  Act  granting  to  commissioners  the  right  to 
sell  lottery  tickets  to  raise  a  fund  for  the  repair 
of  a  turnpike  is  not  illimitable  as  to  time.  Phoien 
T.  Virginia,  49  D.  &  8  liow.  188  (18  L.  ed.  1000>. 

OonstCtuttonoI  otKt  Mtatutory  jrrohibUion, 

A  constitutional  provision  inhibiting  lotteries  or 
the  sale  of  lottery  tickets  Is  prohibitive  on  those 
anbjects.   State  v.  Woodward,  89  Ind.  110. 

Sucb  proliiliition  is  within  the  exercise  of  the  po- 
lice power.  In  the  Interest  of  public  morals,  and  is 
oonMtituiionol.  ibftf.,  following  Stone  v.  MlsBlssippi, 
101  U.  S.814  (S8  L.  ed.  1079),  and  overruling  Kellum 
V.  State,  88  Ind.  888.  See  Whitney  v.  Stota,  10  Ind. 
7  L.  R.  A. 


401:  R1g3S  V.  Adams.  18  Ind.  198;  Lucas  v.  MolIlair» 
UOill&J.L 

A  scheme  to  aid  a  benevolent  association  In  so  far 
as  it  authorised  a  lottery  or  allowed  tbe  sale  of  lot- 
tery dckecs  is  unconstitutional.  Ex  parte  Blan- 
cbard,  8  Nev.  lUL  See  State  v.  Pbalen,  8  Harr.  (I>eL> 
44L 

In  Texas  the  Constitution  prohibits  the  author- 
ization of  a  lottery  by  the  State,  and  tbe  sale  of  lot- 
tery tickets  within  tbe  State,  and  renilers  nugatory 
legislation  as  to  a  gift  enterprise  and  tbe  license  taa 
imposed  on  such  business.  Itandle  v.  State,  48  Tex. 
580. 

Under  the  Tennessee  Code  the  vending  or  at- 
tempt to  vend  a  lottery  ticket  is  made  a  misde- 
meanor, and  a  due  bill  given  by  an  agent  to  bis 
principal  on  account  of  money  received  for  sale  of 
tickets  cannot  be  enforced.  rA««h^n  y,  Pattison, 
lFlli>p.4ia 

Early  cases  construing  statutory  prohibitions 
of  lotteries  and  sale  of  lottery  tickets.  Terry  v. 
Olcott,  4  Conn.  448;  WUllams  v.  Woodman,  8  Pick. 
78;  Com.  v.  Lottery  Tickets.  6  Cush.  860;  Com.  v. 
Harris,  18  AUen,634:  Frelelgh  y.  State,  8  Mo.  806; 
State  V.  Stet  ling,  8  Mo.  Wt;  Ridgeway  v.  Under- 
wood, 4  Wash,  a  a  129;  Van  Doren  v.  Staats,  8  N. 
J.  L.  887;  Hunt  v.  Knickorbaoker,  6  Johns.  887; 
Mount  V.  Waite,  7  Johns.  484;  Butler  v.  Kent,  18 
Johns.  288;  McLaughlin  v.  Waite,  9  Cow.  870:  People 
V.  Warner«  4  Barb.  814;  Pbaien  v.  Com.  1  Bob.  (Va.> 
7U 

AuthoriMalUm  ef  lotteriee^  and  reoulatkm  by 

tf<tflltf?L 

No  uncertain  or  doubtful  terms  or  provMons  in 
a  charter  will  be  construed  to'  authorise  a  tottery 
scheme.    Boyd  v.  State,  68  Ala.  80L 

An  express  authorization  by  a  constitutional  law 
to  maintain  a  lottery  may  tie  exercised  although  the 
general  laws  prohibit  lotteries.  Broadbent  v.  Tus- 
kaloosa  Scieutiflc  ft  Art  Aaso.  46  Ala.  170. 

A  lottery  franchise  expires  when  the  amount  to 
be  raised  Is  provided  for  by  contract,  whether  tbe 
whole  amouot  has  been  paid  to  the  beneficiary  or 
not.  State  V.France,  72  Mo.  4L  See  Pbalen  v.  State, 
12  Gill  &  J.  18. 

In  such  an  association  the  designation  of  things 
which  may  be  distributed  by  lot  excludes  other 
things  not  comprehended  in  the  franchise:  hence 
money  cannot  t>e  substituted  for  the  award  drawn. 
Marks  v.  State,  46  Ala.  88. 

The  punitory  section  of  the  Louisiana  Act  as  to 
sale  of  lottery  tickets  was  not  abrogated  by  tha 
Constitution  of  that  State  declaring  void  aU  laws 
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In  BtiU  T.  Rufffflei,  66  N.  Y.  424,  tbeNew 
York  Court  of  Appeals  adopts  tbe  follow!  d,i? 
as  tbe  result  of  tbe  accepted  deflnitioDs: 
^'Wbere  a  pecuniary  consideratioD  is  paid,  and 
it  is  to  be  determined  by  lot  or  cbance,  accord- 
ing to  some  scbeme  beld  out  to  tbe  public, 
wbat  and  bow  mucb  be  wbo  pays  tbe  roone^ 
is  to  receive  for  it,  tbat  is  a  lottery."  Tbis 
dctinitiou  is  approved  in  WilhinsonvOiU,  74  N. 
Y.  63,  as  tbe  popular  meaning  of  tbe  word, 
and  one  proper  to  be  adopted  witb  a  view  of 
remedving  tbe  mischief  intended  to  be  pre- 
vented by  tbe  Statutes  probibitiog  lotteries, 
and  it  is  said:  '*£verv  lottery  bas  tbe  cbarac- 
teristicsof  a  wager  or  bei,  ailbougb  every  bet  is 
oot  a  lottery." 

It  may  be  safely  asserted,  as  tbe  result  of  tbe 
adjudged  cases,  that  tbe  species  of  lottery,  tbe 
canyiog  on  of  which  is  intended  to  be  pro- 
hibited as  criminal  by  tbe  various  laws  of  tbis 
country,  embraces  only  schemes  in  which  a 
valuable  consideration  of  some  kind  is  paid, 
directly  oriodirecily,  for  tbe  chance  to  draw 
a  prize.  United Stadsy,  Oiney,  1  Deady,  401, 
1  Abb.  (U.  8.)  275;  ALintJiouu  v.  American  Art 


Union,  7  K.  Y.  228;  BhgroU  v.  J^ewFark,  M 
N.  Y.  204,  48  Am.  Rep.  622;  BOl  v.  St^itB,  6 
Sneed,  507;  Cam,  v.  Thacher,  07  Mass.  583. 

There  is  no  law  which  prohibits  tbe  gn^ 
tuitous  distribution  of  one's  property  by  lot  or 
chance.  If  tbe  distribution  is  a  pure  gift  or 
bounty,  and  not  ki  name  or  pretense  merely, 
which  is  designed  to  evade  tbe  law, — if  it  be 
entirely  unsupported  by  any  valuable  consid- 
eration moving  from  tbe  taker, — there  it 
nothing  in  this  mode  of  conferring  it  which  it 
violative  of  tbe  policy  of  our  Statutes  condemn- 
ing lotteries  or  gaming.  We  may  go  fuitber, 
and  say  tbat  there  would  seem  to  be  nothing 
contrary  to  public  policy,  or  per  te  morally 
wrong,  in  tbe  determination  of  ri<;hts  by  lok 
A  member  of  tbe  College  of  Christian  Apos- 
tles, as  sacred  history  informs)  us,  was  once 
chosen  by  lot.  And  under  tbe  law  of  tbis  State 
a  tie  vote  on  a  contested  election  of  any  state 
olllcer  is  required  to  be  settled  in  the  same  mode. 
So  our  statutes  authorize  a  distribution  of 
property  owned  by  joint  tenants  to  be  made 
by  lot  under  tbe  direction  of  the  judi^e  of  pro- 
bate.   These  are  not  tbe  evils  against  which 


contrary  to  Its  provisions.  State  T.  First  IMrt. 
Judg-e,  82  La.  Ann.  719. 

Ad  Act  passed  by  a  Territorfal  Leirlslature  au- 
tbortzlnir  money  to  be  raised  by  lottery  to  procure 
a  library  and  apparatus  for  the  university  has  never 
been  repealed  and  Is  valid.  Kellum  v.  State,  06 
TDd.688. 

An  Act  of  OongreeB  empowerlngr  the  oorporatjon 
of  Washington  to'authortze  lotteries  does  not  au- 
thorize it  to  force  the  sale  of  the  tickets  in  States 
where  such  sales  are  prohibited.  Cohens  v.  Virgip 
nia,  19  U.  S.  6  Wheat.  254  (5  L.  ed.  257). 

Suuli  power  cannot  be  exercised  so  as  to  dischanre 
the  corporation  from  its  liability  in  any  manner 
whatever.  Claris  v.  Washington,  26  U.  S.  12  Wheat. 
40 16  L.  ed.  644). 

Where  the  conduct  of  the  managers  Is  bona  fide 
a  mere  irregularity  in  the  drawinir  will  not  vitiate 
it.  Brent  v.  Davis,  28  U.  8.  10  Wheat.  806  (6  L.  ed. 
860). 

The  corporation  having  promised  to  pay  the 
whole  prlio  on  whole  tickets  was  not  liable  for  a 
prize  drawn  on  a  half  ticket  A  party  cannot  by 
his  own  act  split  a  contract  and  make  tbe  promisor 
liable  to  holders  for  f  nurments  of  a  share.  Shank- 
land  V.  Washington.  80  U.  S.  6  Pet.  8U0  (8  L.  ed.  166). 

The  person  entitled  to  a  prize  has  no  recourse 
against*the  bond  given  by  the  manager  for  a  true 
and  impartial  execution  of  his  duty.  Washington 
V.  Young,  28  U.  S.  10  Wheat.  406  (6  L.  ed.  8I>2). 

Where  a  party  fraudulently  draws  his  own  ticket 
he  cannot  defend  his  fraud  on  the  ground  that  the 
lottery  was  unlawful.  Oatts  v.  Phalen,  48  U.  S.  2 
How.  876  (11  L.  ed.  306). 

A  law  imposing  a  special  tax  for  selling  lottery 
tickets,  and,  for  nonpayment,  liability  to  indict- 
ment, is  constitutional.  License  Tax  Coses,  TZ  U.  8. 
6WalL463(18L.ed.407). 

See  eaarly  dedrtom  on  itahUm  cfthevariauMStaUK 

ConneeticvL 

Bamum  v.  Bamum,  9  Oonn.  242;  Phalen  ▼.  Caark, 
19  Oonn.  421. 

Ddaware. 

Yannf  nl  v.  Paine,  1  Harr.  (DeL)  66;  Gregory  v. 
Bailey,  4  Harr.  (DoL)  286;  Bogers  v.  Bailey*  4  Uarr. 
(DeU28e. 

OeorgkL 

Oreen  v.  Barnwell,  11  Oa.  282;  HoKeony  ▼•Oomp> 
ton,  18  Oa.  170;  Swan  v.  State,  28  Oa.  CH 

7L.R.A. 


Kentuetty, 
Clarke  V.  Havens,  1  A.  K.  Mursh.  198;  Wendoverv. 
LexiuKton.  15  B.  Mon.  2S8:  Gregory  v.  Shelby  Col- 
lege, 2  MeL  (Ky.)  688.  Jameson  v.  Gregory,  4  M^ 
(Ky.)868. 

JIfafne. 

Thomas  t.  Mahan,  4  Me.  518  (see  7  Me.  602);  Bishop 
V.  Williamson,  U  Me.  485. 

Maryland, 

Yates  V.  G^Keale,  8  GUI  &  J.2S8:  Broadbentv. 
State,  7  Md.  416;  State  v.  Wolfe.  8  Har.  &  J.  2Ui  dtj 
Bank  v.  Smith.  8  Gill  &  J.  286;  Lucas  v.  Lottery 
Oomrs.  U  GUI  &  J.  490;  Heokart  v.  MoPhail,  IS 
Md.96w 

ManachuMttM. 
Gilbert  v.  Williams,  8  Mass.  476;  Homer  v.  Whl^ 
man,  15  Mass.  132. 

Iffssourt 

Lottery  allowed  to  raise  money  for  a  oboritj* 
State  V.  Hawthorn,  9  Mo.  880. 

New  Hampshire, 

Robyv.We6t.4N.H.  285;  UdaUv.  MetoiOT,*  N. 
H.896. 

Penfwt/iwmla. 

Passmore  v.  Mott,  2  Blnn.  201;  Nellson  t.  Mott,  9 
Binn.  801;  Biddis  v.  James,  6  Binn.  8^:  Barton  t. 
Hu^rhea,  2  Browne  (Pa.)  48;  Primer  v.  McConuelL.  r^ 
f  erred  to  in  6  Binn.  829;  Sei  den  bender  v.  Charles,  4 
Serg.  ft  R.  151;  Yohe  v.  Robertson,  2  Wbart.  155; 
Snyder  v.  Woifley,  8  Serg.  &  K.  82b;  Bows  v.  Whiter 
2  Miles  (Pa.)  140;  McNight  v.  Bleseoker,  18  Pa.  888. 

South  Carolina, 

Waddle  V.  Pickensville  Lottery,  9  Notfe  dt  Mca 
560;  State  v.  Allen,  2  McGord,  L.  5Sb 

VermonU 

May  V.  Brownell,  8  Y 1 409;  Oase  v.  Biker,  10  Yt» 
483;  Catts  V.  Phalen,  48  U.  &  2  How.  8?6  (U.Lb  ed. 
806). 

VUrginia, 

Madison  t.  Yaughan,  5  Call,  669;  Mayo  v.  Murolii% 
8  MunL  868;  Com.  v.  Chubb,  5  Band.  715. 

Actum  for  recovery  book  of  numey  paid  amdfortke 

penaUy. 

The  statute  anthorlsing  the  purchaser  to  recover 
back  double  the  sum  paid  and  double  cost.  It  is  not 
necessary  to  show  that  the  money  paid  was  remit- 
ted to  the  propzietoxt  (Oro v«r  v.  Morris,  78  N.  Y.  €l9i 
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the  law  is  directed.  Tbe  gratuitoas  distribution 
of  moDey  or  property  by  lot  has  never  pre- 
Tailed  to  such  extent  as  to  require  police  reg- 
ulation at  the  bands  of  tbe  State,  nor,  so  lone 
as  human  nature  remains  as  it  is  now  is  and 
has  been  for  so  many  thousand  years,  is  it  like- 
ly ever  to  be  otberwise.  Tbe  history  of  lot- 
teries for  the  past  three  centuries  in  England, 
and  for  nearly  a  hundred  years  in  America, 
•bows  that  they  have  been  schemes  for  the  di^ 
tribution  of  money  or  property  by  lot  in  which 
chances  were  sold  formone^,  either  directly,  or 
through  some  cunning  device.  The  evil  dew- 
ing from  them  has  been  tbe  cultivation  of  tbe 
gambling  spirit, — tbe  bazardiug  of  money 
with  the  hope  hy  chance  of  obtaining  a  larger 
sum, — often  stimulating  an  inordinate  love  of 
gain,  arousing  k'le  most  violent  passions  of 
one's  baser  nature,  sometimes  tempting  tbe 
gambler  to  risk  all  be  possesses  on  the  turn  of 
a  sin<^Ie  card  or  cast  of  a  single  die,  and  "tend- 
ing, OS  centuries  of  human  experience  now  fully 
attest,  to  men  licancy  and  idleness  on  the  one 
hand,  and  moral  profligacy  and  debauchery 
on  the  other."  Johnson  ▼.  btate,  83  Ala.  65. 


It  is  in  the  light  of  these  facti,  and  tbe  mis- 
chief thus  intended  to  be  remedied,  that  we 
must  construe  our  statutory  and  constitutional 
prohibitions  against  lotteries  and  devices  in  the 
nature  of  lotteries.  EhrgoU  t.  Mayor,  96  N. 
Y.  264,  48  Am.  Rep.  622. 

The  cases  on  this  subiect  are  very  numerous, 
and  while  tbe  courts  nave  shown  a  general 
disposition  to  bring  within  the  term  "lottery* 
every  species  of  gaming  involving  a  distribu- 
tion of  prizes  by  lot  or  chance,  and  whicb 
comes  within  the  mischief  to  be  remedied, ~ 
regarding  always  tbe  substance  and  not  the 
semblance  of  things  so  as'to  prevent  evasions 
of  tbe  law, — we  find  no  decision  in  which  the 
element  of  a  valuable  consideration  parted 
with,  directly  or  indirectly,  by  tbe  purchaser 
of  a  chance,  does  not  enter  into  the  transaction. 
BudiaUw  V.  suits,  62  Ala.  834;  8iaU  v.  Bry- 
ant, 74  N.  0.  207;  Com,  v.  WHght,  187  Mass. 
250,  50  Am.  Rep.  806;  8tnU  v.  Clarke,  88  N. 
H.  829,  66  Am.  Dec.  728;  State  ▼.  Sh(yrU,  89 
N.  J.  L.  898,  90  Am.  Dec.  668;  Wilklneon  ▼. 
GUI,  74  N.  Y.  63, 80  Am.  Rep.  264:  Almehmm 
V.  American  Art  Union,  7  N.  Y.  228;  StaU  t. 


Gray  v.  Roberts,  2  A.  K,  Marsh.  208);  and  tbe  fact 
that  the  lottery  was  authorized  by  the  law  of  an- 
other State  will  not  make  it  oiher  than  an  illegal 
lottery  here.  Qrover  v.  Morris,  73  N.  Y.  473.  tiee 
early  cases:  Day  v.  State,  7  Olll,  ftil;  People  v.  Gil- 
bert, Anth.  (N.  Y.)  191. 

A  sale  of  slips  of  paper  with  numbers  on  them, 
-which  if  drawn  would  entitle  the  holder  to  a  prize. 
Is  In  fact  a  sole  of  an  Interest  in  or  ^'portion  of  an 
illegal  lottery**  within  the  statute.  Wilkinson  v. 
Gill,  10  Uun,  166. 

'£o  establmh  the  Illegality  of  the  lotteries  at  the 
time  of  the  sale,  it  may  be  shown  that  previous  and 
subsequent  thereto  defendants  had  engaged  in  an 
unlawful  business  of  which  the  acts  complained  of 
are  a  part.    Eluediger  v.  Simmons,  U  Abb.  Pr.  2C6. 

The  complaint  must  set  forth  the  particular  dates 
SLCd  purcliases.    lind. 

A  lottery  not  for  the  purpose  of  disposing  of 
property  is  not  illegaL   People  v.  Payne,  8  Denio, 

''Playing  policy**  i.  e.  selecting  certain  numbers 
entltiiag  the  payor  to  priz3S,  Is  the  purchase  of  an 
interest  in  a  lottery  fur  which  double  the  sum  paid 
may  be  recoverei  buck.    Wilkiuson  v.  Gill,  74  N. 

Y.eai 

ProseeuXUm  for  maintaining  a  lottery. 

The  operation  of  an  unauthorized  lottery  is  a 
punishable  offence  unier  Kentucky  Gen.  Stat. 
Miller  V.  Com.  18  Hush,  731. 

In  Alabama  it  Is  an  indictable  offense.  Salomon 
T.  State,  27  Ala.  28. 

The  indictment  tor  selling  lottery  policies  must 
show  upon  its  fuce  that  the  lottery  was  illegaL 
Com.  V.  Manderfleid  (Pa.)  8  Phila.  457,  1  Pa.  Leg. 
Gaz.87. 

But  the  words  *^rize  in  a  lottery**  are  sufficient 

for  this  purpose.  iiikL:  compare  Crews  v.  State,  88 
Ind.28. 

That  defendant  had  been  previously  engaged  in 
the  lottery  businera,  and  that  a  paper  was  found  in 
his  pocket  headed  "Uesult  of  race  48,**  is  not  suffi- 
cient.  State  V.  Sellver,  17  Mo.  App.  39. 

Upon  an  issue  involving  the  right  to  maintain  a 
lottery  the  burden  is  on  the  party  asserting  the 
ri^ht  to  show  that  the  amount  authonsed  has  not 
yet  been  raised.  Com.  v.  Frankfort,  18  Bush,  186; 
Com.  V.  Blerman,  Id.  846;  Com.  y.  Bull,  Id.  666; 
Miller  ▼.  Com.  Id.  73L 

Under  Uie  Tezss  Penal  Code  the  establishment  of 
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a  lottery  or  disposal  of  any  estate  by  lottery  is  mada 
subject  to  a  fine.    State  v.  Ran  die,  41  Tex.  298. 

The  supreme  court  has  no  Jurisdiction  over  cases 
of  conviction  as  to  lotteries.  State  v.  Houston, 
80  La.  Ann.  1174. 

For  pubHsMng  lottery  echeme. 

To  advertise  a  lott<*ry  is  unlawful  where  adver- 
tised although  the  prizes  are  drawn  in  a  State  where 
it  IS  lawful.  State  v.  Moore,  63  N.  H.  0.  S<«  Com.  t. 
Clapp,  5  Pick.  41;  Com.  v.  Hooper,  Id.  4;i;  Com.  ▼. 
Hams,  18  Allen,  634;  People  v.  Charles,  8  Deuio,2Ul, 
610;  Charles  v.  People.  1  N.  Y.  180. 

An  advertisement  by  dealers,  that  on  a  certain 
day  they  will  give  purchasers  of  their  goods 
guessing  nearest  the  numl)er  of  beans  in  a  glass 
globe  in  their  window  a  gold  watch  Is  an  adverting 
ment  of  a  lottery.    Hudelson  v.  State,  94  Ind.  426. 

On  an  indictment  for  publishing  a  lottery  th« 
evidence  must  show  the  facts  constituting  the 
offense,  or  that  the  acts  were  done  by  permission 
or  direction  of  the  principal  of  the  publication, 
h:  re  a  corporation.  People  v.  Kngland,  27  Uim, 
189. 

Wor  aaU  of  lottery  tieketM, 

The  sale  of  a  lottery  ticket  is  illegal  under  tha 
Constitution  and  statutes  of  Missouri,  although  the 
ticket  had  already  drawn  the  prize.  The  contract 
is  both  malum  pruhii'iiumAnd  against  public  policy, 
and  equity  will  not  interfere.  Kitciien  ▼.  Greene- 
baum,  61  Mo.liO. 

A  sale  of  three  tickets  to  one  person  constitutes 
but  one  offense.    Fontaine  v.  State,  6  Baxt.  514. 

In  the  indictment  for  sale  of  lottery  tickets  it  is 
not  essential  to  set  forth  the  purpose  of  the  lottery. 
People  V.  Noelke,  94  N.  Y.  137,  29  Hun,  461. 

The  information  need  not  give  the  name  of  the 
purchaser.    State  v.  Yoke,  9  Mo.  App.  6t)2. 

He  is  not  an  accomplice  of  the  seller.  People  v. 
Noelke,  supra. 

An  indictment  is  not  vitiated  by  failure  to  set  out 
the  ticket  or  the  place,  name  or  purpose  of  the 
drawing.    France  v.  State,  6  Bnxt.  478. 

Where  the  indictment  sets  out  the  Instrument 
sold,  it  is  sufficient  as  to  the  nature  of  the  lottery 
or  the  manner  of  accomplishment  of  its  object. 
Dunn  V.  People,  27  H  un,  272. 

Giving  a  general  description  of  the  ticket,  and 
averring  that  the  sale  was  unlawful,  is  sufficiantt 
Oom.  y.  Blerman,  13  Bush,  841b 
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Jfumford,  78  Mo.  647;  JJuU  ▼.  Buggies,  56  N. 
T.  424;  I7ioma$y.  P^op^e,  59 III.  160;  Danny. 
People,  40  III.  465;  Seidenhender  ▼.  Charles,  4 
8erff.  &  R  151,  8  Am.  Dec.  682;  United  States 
▼.  0?;!^,  1  Deady,  461;  ^/^  v.  /S^ato,  5  Sneed, 
507;  Bishop,  Stat.  Crimes,  2d  ed.  g  952;  2 
Wbart.  Grim.  Law,  9th  ed.  a  1491. 

In  this  case  It  is  not  denioa  that  the  defend- 
ant has  distributed  presents  or  prizes  to  the 
holders  of  tickets  given  to  the  public,— eight 
prizes  among  some  8,000  ticket-holders.  It  is 
also  uncontro verted  (hat  this  distribution  has 
been  made  by  lot  or  chance.  This  was  done 
by  two  chilJren  chosen  from  the  audience,  who 
•elected  by  lot  eight  tickets  from  a  large  num- 
ber of  duplicates  which  were  thrown  bv  the 
defendant  at  random  on  the  stage  or  platform. 
These  tickets  were  numbered,  and  the  persons 
bolding  the  corresponding  numbers  were 
entitled  to  these  prizes,  or  presents,  according 
to  their  number.  But  we  can  see  nothing  in 
the  evidence  from  which  it  can  be  inferred  that 
anyone,  present  or  absent,  paid  any  valuable 
consideration,  directly  or  indirectly,  for  these 
tickets,  or  for  the  chance  of  getting  a  prize. 
It  is  true  that,  on  the  day  of  the  drawing,  the 
defendant  had  held  one  of  his  customary  per- 
formances, consisting  of  acrobatic  contortions. 


exhibitions  of  a  magic  lantern,  and  of  music,, 
dancing  and  song,  and  the  like;  and  bet  ween* 
the  acts  be  always  sold  his  medicines  for  which 
he  claimed    great   curative    virtues.     Theae- 
ezbibitions  were  In  a  tent  which  would  seat  be- 
tween 900  and  1,000  people,  and  would  furnish 
standing  room  for  about  2,500  persons.    For 
tickets  of  admission  to  see  this  performance, 
the  closing  one  of  the  season,  advertised  as  «. 
I 'Jubilee"  peiformanoe,  a  charge  of  ten  centa- 
was  made.    But  these  tickets  bad  no  connec- 
tion whatever  with  those  entitling  the  holders 
to  a  chance  for  the  eight  prizes. '    For  these 
latter  tickets  or  chances  nothing  was  chareed. 
They  had  been  distributed,  free,  to  any  and  all 
persons  present  at  his  pi-evious  performances, 
and    for    admission   to  these  exhibitions  no- 
charge  was  made.    The  only  fee  charged  was 
for  the  occupancy  of  a  seat;  there  was  none 
for  entrance.    Nor  was  it  necessary   that  a 
holder  of  a  successful  ticket  should  be  present 
to  set  his  prize  in  case  he  drew  one.    It  would 
be  delivered  as  well  at  the  defeudant's  private 
house.    This  fact  was  advertised  in  a  Mobile 
paper,  and  one   of  the   prizes  was  actually 
delivered  there.    The  suspicion,  even  though 
well  founded,  that  these  presents  may  have 
been  given  away  in  order  to  induce  a  larger 


Early  oases  as  to  requisites  of  indictment.  See  ' 
BouUemet  v.  State,  28  Ala.  88;  State  v.  Sykee,  880onn. 
225;  Markle  v.  Stale,  8  ind.  535;  Com.  v.  Braynard, 
Thach.  Cr.  Gas.  146:  Com.  v.  Pollard,  Thaoh.  Cr.  Gas. 
S80;  Com.  v.  Johnson.  Thach.  Cr.  Cas.  284;  Com.  v. 
Baton.  15  Pick.  27;i:  Com.  v.  Horton,  2  Gray,  SB;  Fre- 
lelffh  V.  State,  8  Mo.  60 1;  State  v.  Kenmon,  21  Mo.  263; 
State  V.  FoUet,  6  N.  H.  68;  Pickett  v.  People,  8  Hun, 
88;  People  v.  Sturdevant,  28  Wend.  418;  People  v. 
Taylor,  8  Denlo,  01, 90;  Com.  v.  Gillespie,  7  Sergr.  it 
B.460. 

EvidenuinactioiL 

To  convlot  for  the  mle  of  a  lottery  ticket  It  must 
be  proved  that  the  paper  offered  for  sale  repre- 
sented a  chance  In  the  lottery.  State  v.  Russell,  17 
Mo.  App.  16;  State  v.  Bruner,  17  Ma  App.  274.  See 
Dunn  V.  People,  40  III.  465. 

Evidence  that  defendant  sold  a  slip  of  paper 
bearing  certain  numbers  which  mig-ht  he  drawn  in 
a  lottery,  then  Intended  to  be  drawn,  is  sufBoient. 
State  V.  RotliscbUd,  10  Mo.  App.  137. 

The  character  of  the  ticket  and  intent  of  the  par- 
ties may  be  proved  by  similar  sales  shown  to  have 
Implied  a  lottery  venture.  State  v.  Oohsner,  9  Ma 
App.  216. 

OonvtctUm, 

The  Jury  bns  the  undoubted  rights  In  a  prosecu- 
tion for  selling  lottery  tickets,  to  disregard  the 
name  and  indorsement  printed  on  them,  and  find 
that  they  really  are  lottery  tickets,  and  not  what 
they  profess  to  be,— tickets  upon  a  horse  combina- 
tion,   Boy  land  v.  State.  60  Md.  511. 

On  conviction  for  acting  for  another  In  disposing 
of  tickets  the  solicitor's  fee  must  be  taxed.  Ex 
parU  Tompkins,  58  Ala.  TL 

InsQUitii. 

Where  the  Legislature  grants  a  lottery  franchise 
and  authorises  its  sale,  the  purchaser  may,  for  a 
valuable  consideration,  permit  others  to  share  the 
prouts;  but  he  cannot  assign  the  franchise  so  as  to 
enable  each  assignee  to  conduct  a  separate  lottery. 
lAwrenoe  v.  Simmons  (Ky.)  1  L.  R.  A.  172. 

Bills  of  Interpleader  are  maintainable  where 
feveral  claimants  of  a  fund,  as  the  amount  drawn 
eo  a  lottery  ticket.  Instead  of  claiming  the  whole 
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fund  claim  different  portions  thereof,  when  the 
airgregate  of  all  the  claims  exceeds  the  full  amount 
of  the  fund.  Yates  v.  Tlsi  ale.  8  Edw.  Ch.  71. 6  N. 
Y.  Ch.  L.  ed.  673,  and  note;  Fargo  v.  Arthur,4S  How. 
Pr.  198:  Newhall  v.  Kastens.  70  111.  156;  Atchison 
Board  of  Education  v.  ScovUle,  13  Kan.  17. 

Equity  may  stop  the  runnmg  of  a  lottery  until 
an  accounting  Is  awarded,  but  will  not  appoint  a 
receiver  to  take  charge  of  it.  lAwrence  v.  Sim- 
mons, supra. 

Injunction  lies  against  the  owner  to  prevent  blm 
from  disposing  of  prizes  pending  proceedings  for 
their  forfeiture  under  the  statute  (People  v. 
Rent,  6  Cal.  80);  although  equity  will  not  aid  a  lot> 
tery  enterprise.  Commerford  v.  Thompson,  S 
Fllpp.611. 

Yet  in  Tennessee  a  bill  in  equity  will  lie  to  oom> 
pel  the  managers  to  adjudge  a  prise  to  the  person 
entitled  to  It.  McOimpMy  v.  Booker,  5  Yerir-  V»^ 
See  Bass  v.  Nashville,  Mclgs.  421. 

When  property  sold  Is  to  be  used  In  aiding  and 
assisting  hi  a  lottery,  the  sale  is  void.  Hull  v. 
Uuggles,  65  Barb.  432. 

Every  contract  in  aid  of  o  lottery  scheme  or  gift 
enterprise  for  the  division  of  property  to  be  deter- 
mined  by  chance  Is  void  under  a  statute  prohibit^ 
Ing  such  schemes.  Bothrook  v.  Perkmson,  61  Ind. 
80. 

Securities  given  for  the   purchase  of  lottery 
tickets  cannot  be  enforced.    Lewis  v.  Robards,S- 
T.  B.  Mon.  400;  Morton  v.  Fletcher,  2  A.  K.  Manb. 
137. 

A  lease  of  premises  for  the  sale  of  lottery  tickets 
is  void,  and  the  rent  reserved  thereon  cannot  be 
recovered.    Bdelmuth  v.  McOarreu,  4  Daiy,  467. 

A  note  given  for  a  ticket  In  a  prohibited  lottery 
Is  void.  Hawkins  v.  Cox,  2  Cranch,  a  a  173: 
Thompson  v.  Mllllgan,  Id.  207;  Eberman  v.  ReltaeU 
1  Watts  &S.  181. 

But  a  contract  made  by  a  ticket  holder  after  his 
rights  are  determined,  disposing  to  a  stranger  of 
any  specified  part  of  what  he  may  have  drawn,  la 
valid.    Rothrock  v.  Perklnson,  tmpra. 

And  a  bond  to  perform  certain  duties  under  a. 
legal  Foreign  Lottery  Act  may  be  enforced  here. 
Kentucky  v.  Bassf  onU  6  Hill,  626,  1  &  O.  Smithy 
21& 
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crowd  to  aaflenble  at  the  defendant's  perform- 
•noes,  with  the  expectation  that  they  would 
hay  medicines,  or  pay  a  fee  for  occupying  a 
aeat  in  the  tent,  would  be  too  remote  to  con- 
stitute a  lepral  consideration  for  the  tickets.  So 
with  the  expectation  that  it  would  increase  the 
attendance  at  the  so-called  "Jubilee"  perform- 
ance. The  holders  of  thousands  of  these 
tickets  given  away  as  gratuitous  were  not 
present,  and  yet  stood  an  equnl  chance  in  the 
distribution  with  those  who  were.  And  the 
doors  were  thrown  open  for  free  admission 
when  the  distribution  took  place,  this  event 
occurring  just  after  the  close  of  the  exhibition 
or  performance  proper. 

The  element  of  gaming  which  is  wanting 
to  constitute  this  transacUon  a  lottery  is  the 
fact  that  no  money  was  paid,  directly  or 
indirectly,  for  the  chance  of  receiving  a  prize, 
or  of  participating  in  the  distribution  by  lot. 
Nor  would  a  Jury  be  autliorized  to  make  a  con- 
trary inferenoe,  reasonably,  from  any  evidence 
•contained  in  the  bill  of  exceptions.  Many 
rulinirs  of  the  court  are  directly  opposed  to 
these  views. 

It  follows  from  what  we  have  said  that  the 
city  court  erred  iv  not  giving  the  general 
ammjative  charge  n*queste3  by  the  defendant. 

The  judgment  of  conviction  is  reversed,  and 
a  jud^cnt  will  be  rendered  in  this  court  dis- 
ohargmg  the  defendant  from  further  prosecu- 
tion under  the  present  indictment. 

Betened  and  rendered. 


HEMPHIC  ft  CHARLESTON  R  CO.  et  al., 

Appts., 

William  Henry  WOODS  et  dL 

(.-.-Ala.—.) 

!•   A  railroad  eompanj't  which  has  ao- 
qiiired  a  majority  of  the  stocskof  another 


raflroad  oompony^  wilt  not  be  anowed,  tn  theab- 
seaoe  of  express  statutory  authority,  to  vote  such 
stock,  either  by  itself  or  hy  other  persons  actinir 
In  its  Interest,  in  the  election  of  oflScers,  or  In 
matters  pertaining  to  the  manairement  and  con- 
trol of  the  latter  oompany;  at  least  where  the 
two  roads  are  rivals,  having  sutwtandally  the 
same  field  of  operation,  where  a  conflict  of  Inters 
est  may  arise  in  the  matter  of  expenditures,  or 
in  the  division  of  patronage  or  of  earnings,  or 
where  the  profits  of  one  oompany  may  be  en- 
hanced by  a  diminution  of  those  of  the  other. 

8*  An  averment  of  refusal  by  the  officers 
of  a  corporation,  upon  request,  to  tnke  appro- 
priate legal  proceedings  to  prevent  the  unlawful 
voting  of  corporate  stock,  will  authorize  the  en- 
tertainment of  a  suit  by  stockholders  in  their  own 
names  for  the  accomplishment  of  that  object. 

8*  Averments  upon  information  and 
belief  are  insufficient  in  the  absence  of  any 
allegation  that  the  information  Is  true. 

(December  12,  1880.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  for  Madison  County 
overruling  a  demurrer  to,  and  n^f  using  to  dis- 
miss, a  bill  filed  to  enjoin  the  East  Tennessee, 
Virginia  &  Georgia  Railway  Company  from 
voting?  upon  or  transferrins:  certain  corporate 
stock  held  by  it,  as  well  as  refusing  to  dissolve 
a  preliminary  injunction  already  granted. 
Modified  and  remanded. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  R.  C.  Breekell  for  the  East  Ten* 
nessee,  Virginia  &  Georgia  li.  Co.,  appellant. 

Mesitri.  Uumes,  Walker,  Sheffey  4k 
Gordon  for  the  Memphis  &  Charleston  R. 
I  Co. 

Messri.  John  W.  Weed  and  John  M. 
McKleroy*  for  appellees: 

At  common  law  one  corporation  cannot  ac- 
quire the  stock  of  another  corporation,  unless 
expressly  authorized  by  statute. 

Milbank  v.  Keto  York,  L.  K,  d:  W.  R,  Co.  64 
How.  Pr.  20;  Oregon  R.  d  Nav.  (Jo,  v.  Orego- 
nian  R.  Co.  180  U.  S.  1  (32  L.  ed.  837);  Frank- 
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Public  grants  are  to  be  strictly  construed:  the 
grantee  can  take  nothlngr  except  what  his  arrant 
plainly  gives.  Lehlirh  Valley  K.  Co.  v.  Orange  Wa- 
ter Co.  6  Cent  Kep.  051, 42  N.  J.  Bq.  206;  Jersey  City 
Oas  IJght  Co.  V.  Consumers  Gas  Co.  4  Cent.  Rep. 
880,  40  N.  J.  Eq.  427;  Leslie  v.  Lorrlllard,  1 L.  R.  A. 
468,  and  note,  110  N.  Y.  519. 

In  doubtful  points  the  construction  of  the  grant 
must  be  against  the  grantee.  Oregon  K.  &  Nav. 
Co.  V.  Oregonian  R.  Co.  18i)  U.  S.  1  (32  L.  ed.  8:17). 

Corporations  possess  only  the  powers  conferred 
by  the  statute  creating  them,  and  those  necessarily 
implied.  Huntington  v.  Nat.  Savings  Bank  of  D. 
a  96  U.  S.  388  (24  L.  ed.  777);  Beaty  v.  Knowler,  89 
D.  8. 4  Pet.  162  (7  L.  ed.  818);  Runyan  v.  Coster,  88  U. 

6  14  Pet.  122  (10  L.  ed.  882);  Perrlne  v.  Chesapeake 
^  D.  Qinal  Co.  60  U.  a  9  How.  172  (18  L.  ed.  92). 

Their  powers  are  such  only  as  are  not  possessed 
in  common  with  individuals  and  partnerships,  or 
natural  persons.  Southern  Pacific  R.  Co.  v.  Orton, 
as  Fed.  Rep.  4.57. 

A  corporation  has  no  implied  authority  to  engage 
in  any  business  other  than  the  particular  enter- 
prise for  which  it  is  chartered,  or  to  do  any  act  or 
make  any  contracts  not  in  pursuance  of  the  pur- 
poses for  which  it  was  created.    Chewacla  Lime 
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Works  V.  Dismukes,  87  Ala.  844;  First  M.  E.  Church 
V.  Atlanta,  76  Oa.  181. 

Its  general  power  must  be  restricted  by  the  nat- 
ure and  object  of  its  Institution.  Korn  v.  Muk 
Assur.  Society,  10  U.  8. 6  Cranoh,  192  (8  L.  ed.  196). 

A  corporation  cannot  enter  Into  a  partnership, 
unless  under  authority  expressly  conferred  by  a 
statute  or  its  charter.  Mallory  v.  Hanaur  Oil 
Works,  86  Tenn.  608. 

A  manufacturing  corporation  cannot  act  as 
agent  to  sell  for  another.  Westlnghouse  Mach.  COw 
V.  Wilkinson,  79  Ala.  812. 

A  promissory  note  taken  by  it  from  a  purchaser, 
for  the  agreed  price,  payable  to  itself,  is  void;  and 
the  manufacturer  cannot  maintain  an  action  on  it« 
either  against  the  maker,  or  against  the  corpora- 
tion as  Indorser.    IbidL 

So  a  mining  and  lime  manufacturing  company 
has  no  right  to  carry  on  a  mercantile  business  and 
purchase  goods  to  be  resold;  and  a  person  selling 
goods  for  that  purpose  does  so  at  his  perlL  Cb^ 
wada  Lime  Works  v.  Dismukes,  aupra* 

CorporaUon  cannot  deal  in  Btodk  of  other  eorpor* 

otloiu. 

A  corporation  cannot  purchase  or  bold  or  deal 
In  the  stock  of  other  corporations,  unless  expressly 
authorized  by  law.   Brice,  Ultra  Vires,  96. 

A  corporation  cannot  subscribe  for  stock,  or  b« 
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Kn  Co.  ▼.  Leijniston  Sav.  Inst.  08  Me.  48;  Central 
R  Co.  V.  Collins,  40  Ga.  582;  J/aslehurst  v. 
Savanvah,  0.  dt  N.  A.  R.  Co.  43  Ga.  Id^Wilia 
T.  Oeor(fia  Pae.  E,  Co.  79  Ala.  181,  and  cases 
there  cited. 

The  provisloDs  of  a  private  Act,  of  which 
nature  are  all  charters  of  private  corporations, 
to  be  available  before  a  court  of  equity,  must 
be  pleaded  and  proved. 

rerrff  v.  Neio  Orleans,  M,  d  C.  B.  Co.  65  Ala. 
436;  McDonald  v.  Molrile  L.  Jn$.  Co.  56  Ala. 
468. 

The  laws  of  Alabama  provide  that  in  the 
case  of  connecting  or  continuous  railroads,  the 
corporations  controlling  them  may  make  ar- 
rangements eilber  by  amnlgamation  or  some 
other  arrangement  for  bringing  tbem  under 
ODc  control. 

A  la.  Code.  ?§  2008-2011. 

TbcBe  sections  would  not  permit  even  a  con- 
tohdation,  because  these  two  roads  have  no 
physical  connection.  Such  physical  connec- 
tion 18  e$>seniial  to  tbe  operation  of  the  Statute. 

Wilks  V.  Georgia  Pae.  R.  Co.  79  Ala.  181. 

Such  statu lorv  provisions  do  not  authorize 
tbe  purchase  of  stock. 

Mackintosh  v.  Fltnt  d  P.  M.  R  Co.  84  Fed. 
Rep.  682.  615. 

The  limitation  of  corporate  power  to  own 
tbe  slock  of  another  corporation  is  as  stringent 
upon  a  foreign  as  upon  a  domestic  corporation. 

Panl  V.  Virginia,  75  U.  S.  8  Wall.  168  (19 L. 
•d.  857);  Wliite  v.  Howard,  46  N.  Y.  144. 

The  complainants  have  a  standing  in  court 
to  prevent  an  infraction  of  the  law  of  Ala- 
bama prohibiting  the  ownership  of  Memphis  & 
Charleston  slock  by  the  East  Tennessee. 

MiOtank  v.  Neio  York,  L.  E,  <£  W.  R  Co.  64 
How.  Pr.  20;  Nathan  v.  Tompkins,  82  Ala.  437; 
Cer.tral  R.  Co.  v.  Collins,  40  Ga.  582;  Hinckley 


Y.  Oildersleeve,  19  Grant,  Ch.  212;  Langdon  v. 
Branch,  87  Fed.  Rep.  449;  Chambers  v.  FcUk- 
ner,  66  Ala.  448;  Bafer  v.  New  York,  L.  &  dt 
W.  R  Co.  19  Abb.  N.  C.  456. 

Stone*  OK.  J.,  delivered  the  opinion  of  the 
court: 

This  snit  was  commenced  October  27,  1887,. 
and  is  prosecuted  bystockhoUlers  of  the  Mem- 
phis &  Charleston  Kail  road  Company,  repre- 
senting a  minority  of  the  stock.  Tbe  case  waa 
submitted  in  the  court  below  on  a  demurrer  to- 
the  bill,  and  on  a  motion  to  dismiss  it  for  want 
of  equitv.  From  the  chancellor's  decree  over- 
ruling the  demurrer,  and  refusing  to  dismiss 
the  bill,  or  to  dissolve  the  injunction,  the  pres- 
ent appeal  is  prosecuted.  Coming  before  ua 
in  Ibis  form,  we  must  treat  as  true  all  tbe  aver- 
ments of  tbe  bill  which  are  well  pleaded,  and 
in  the  further  progress  of  this  opinion  they  will 
be  stated  as  facts. 

The  Memphis  &  Charleston  Railroad  waa 
constructed  under  charters  obtained  from  the 
States  of  Tennessee  and  Alabama,  and  extcnda 
from  Memphis,  in  Tennessee,  to  Stevenson,  in 
Alabama,  running  partly  through  MississippL 
One  hundred  ann  fifty  miles  of  the  track  are 
in  Alabama.  The  entire  length  of  the  road  is 
not  shown.  The  capital  stock  is  $5,812,725, 
divided  into  212,509  shares,  of  $25  each.  Of 
these  shares.  106,261.  being  a  majority  of  the 
whole  number,  st«ind  on  the  books  in  the  name 
of  tbe  East  Tennessee,  Virginia  <&  Georgia  Rail- 
road Compuny,  another  corporation,  which 
does  not  connect  with  or  touch  tbe  Memphis  & 
Charleston  Railroad  at  any  point.  Tbe  com- 
'  plaioants  hold  8,800  of  the  shares,  representing- 
$220,000  of  the  capital  stock;  and  they  sue  in 
their  names,  and  in  the  names  of  such  other  of 
the  stockholders  as  may  join  in  the  suit. 


a  oorporator,  of  another  corporation  under  the 
General  KaUroud  Law.  Central  R.  Go.  v.  Pennsyl- 
vania R.  Co.  81  N.  J.  Eq.  475. 

A  corporation  cannot  vote  upon  the  stock  of 
another  corporation  without  express  statutory  au- 
thority, even  if  it  has  acquired  the  shares  lawfully 
In  payment  of,  or  as  security  for,  a  debt.  Woods 
V.  Memphis  &  a  R.  Co.  (Ala.)  6  R.  R.  &Corp.  L.  J. 
102. 

It  cannot*  nnless  authorized  by  statute,  make  a 
valid  subscription  to  the  capital  stock  of  another 
oorpoj-atlon.  Valley  R.  Co.  v.  Lake  Erie  Iron  Co. 
1 L.  R.  A.  412,  46  Ohio  St.  44. 

8o  a  bank  corporation  cannot  purchase  tbe  stocks 
of  other  corporations  to  sell  them  for  a  profit,  or 
to  raise  money,  except  when  received  in  firood  faith 

security  for  a  loan.     Talmage  v.  Pell,  7  JH.  Y, 


An  insurance  company  cannot  subscribe  for  the 
stock  of  another  insuranoe  oomiiany.  Berry  v. 
Yates,  24  Barb.  20Q. 

A  general  insurance,  commission  and  brokerage 
agency  cannot  subscribe  to  the  stock  of  a  savings 
and  building  association.  Mechanics  &  W.  M.  Mut. 
Bav.  Bank  v.  Meriden  Agency  Co.  24  Conn.  160. 

The  power  of  a  railroad  company  to  buy  the 
stock  of  another  railroad  company  must  be  ex- 
pressly given  by  its  charter.  Hazlehurst  v.  Savan- 
nah, G.  ft  N.  A.  R.  Co.  4i)  Ga.  67;  Central  B.  Ca  v. 
Collins,  40  Ga.  683. 

Under  the  provision  of  tbe  Constitution  of 
€Nx)rgia  Inhibiting  the  purchase  by  one  corporation 
of  the  shares  of  another,  and  thereby  promoting 
a  monopoly,  a  purchase  by  a  railway  company  of  a 
eontract  to  construct  a  competing  line,  with  a 
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view  to  prevent  its  construction,  Is  Ulegal  and 
void.  Langdon  v.  Central  EL  &  Bkg.  Co.  2  L.  R.  A«. 
120, 87  Fed.  Rep.  440. 

As  to  contracts  tending  to  create  a  monopoly* 
see  note  to  Gulf,  C.  ft  a  F.  R.  Co.  v.  State  (Tex.)  I 
L.  R.  A.  840. 

A  voluntary  association  organized  to  control  cor- 
porations, having  obtained  tbe  stock  of  a  corpora- 
tion has  no  power  to  sell  or  alienate  such  stock,  as 
such  act  Is  inconsistent  with  tbe  purposes  of  ttB> 
creation.    Gould  v.  Head,  88  Fed.  Rep.  8811. 

A  statute  forblddmg  one  corporation  to  sub- 
scribe for  or  purchase  tbe  stock  or  securities  of 
another  corporation  does  not  apply  where  one  haa 
made  advances  on  the  mortgage  bonds  of  the  other 
which  it  Is  unable  to  redeem,  and  f  urtbbr  advances 
are  made.  Taylor  Co.  Ct.  v.  Baltimore  ft  O.  R.  Co.. 
86  Fed.  Rep.  161. 

So  a  railroad  company  cannot,  without  author- 
ity expressly  given,  lease  its  road-bed,  rolling  stock, 
and  franchises,  nor  release  itself  from  its  duty  and 
obUtrations  to  the  State.  Tnomas  v.  West  Jcrsoy 
R.  Co.  101  IT.  8. 71  (25  L.  ed.  050);  Black  v.  Debiwuri- 
ft  R.  Canal  Co.  22  N.  J.  Bq.  130:  Troy  ft  B.  R.  Co.  v. 
Boston,  H.  T.  ft  W.  R.  Co.  86  N.  Y.  107;  Abbott  v. 
Johnstown,  G.  ft  K.  H.  R.  Co.  80  N.  Y.  27;  People^ 
V.  Albany  ft  V.  R.  Co.  H  N.  Y.  232. 

A  lease  made  by  one  railroad  corporation  t<v 
another,  neitber  of  which  Is  expressly  authorized 
by  law  to  enter  into  the  lease,  is  ultra  vii  rs  and 
void.  Pittsburgh,  a  ft  St.  L.  R.  Co.  v.  Keokuk  ft. 
H.  Bridge  Co.  131  U.  8.871  (SBL.  ed.  167);  Oregon  B« 
ft  Nav.  Co.  V.  Oregoulan B.Go.iaOU.&l(BL. 
837). 
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The  Kempbls  ft  OharlestoD  Railroad  has 
been  in  operatioii  for  a  third  of  a  century. 
The  profits  of  the  corporation,  if  any,  prior  to 
the  time  of  its  passin)^  under  the  control  of  the 
East  Tennessee,  Virginia  &  Georgia  Railroad 
Company,  hereafter  shown,  we  have  no  certain 
means  of  ascertaining,  further  than  that  from 
June,  1858,  two  years  after  the  complelion  of 
the  road,  to  June,  lb61,  the  net  earnings  were 
never  lefls  tban  10,  and  once  as  high  as  16,  per 
cent  We  have  no  account  of  any  earning  dur- 
ing the  civil  war,  from  1801  to  1885,  and  sup- 
pose not  only  that  there  were  no  net  profits, 
bat  the  cessation  of  hostilities  left  the  road  very 
much  out  of  repair.  Extraordinary  expendi- 
tures became  neceraary  to  repair  and  equip  the 
road,  and  up  to  June  80,  1867,  the  expeudi 
tures  exceeded  the  receipts.  Bei  ween  the  years 
ending  June,  18Gb,  and  June,  1874,  sui'plus  prof- 
its, amounts  not  shown,  were  earned  by  the 
road  each  year,  except  the  two  years  1871  and 
1872.  The  sum  of  the  deficiency  for  these  two 
years  was  about  $150,000. 

The  Esist  Tennessee,  Virginia  &  Georgia  Rail- 
road Company  obtained  its  charters  from  the 
States  of  Tennessee  and  Alabama,  and  had 
been  many  years  in  operation.  It  extended 
easterly  far  beyond  Knoxville,  Tenn.;and  hav- 
ing absorbed,  or  otherwise  obtained  control  of, 
the  Selma,  Rome  A  Dalton  Railroad,  an  Ala- 
bama corporation,  extended,  in  a  southwesterly 
direction,  150  miles  or  more  into  Alabama, 
terminating  at  Selma,  in  this  State.  It  also 
operated  a  line  wliich  touched  at  ChattanooRra, 
in  the  State  of  Tennessee,  eastward  from  Ste 
venson,  and  distant  from  it  25  or  more  miles. 
Tliere  was,  however,  a  connecting  line  between 
the  respective  termini,  but  it  belonged  to  an- 
other railroad  corporation.  The  East  Ten- 
nessee, Virginia  &  Georgia  Railroad  Company 
had  probably  many  other  extensions  and  con- 
nections, not  necessary  to  be  noticed  here.  The 
•extent,  distances  and'  connections  of  the  East 
Tennessee,  Virginia  &  Gkorgia  Railroad  Com- 
pany are  staled  partly  on  general  knowledge. 
About  1874,  one  Wilson  was  electel  president 
of  the  Memphis  &  Charleston  Railroad  Com- 
pany, and  was  continued  in  the  office  until 
1881.  His  election  was  procured  through  the 
instrumentality  of  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railroad  Company,  and,  al- 
though not  exactly  coterminous,  the  two  rail- 
roads have  been  operated  substantially  under 
one  mau;ig<'ment  ever  since.  In  the  first  in- 
stance, the  Memphis  &  Charleston  Railroad 
was  let  by  lease  to  the  East  Tennessee,  Vir- 

g'nia  &  Gcor^a  Companv,  the  rent  agreed  on 
jng  the  net  income  of  the  former  road  above 
expenses.  In  a  suit  instituted  for  the  purpose 
of  testing  the  legality  of  that  lease,  it  was  set 
aside  as  being  ultra  viret.  Another  suit,  be- 
tween the  Knoxville  &  Ohio  I^ilroad  Company 
and  the  East  Tennessee,  Virginia  <&  Georgia 
Company,  to  which  the  Memphis  &  Charleston 
Company  was  not  a  party,  resulted  in  the  ac- 
Guisition  by  the  East  Tennessee,  Virginia  A 
Georgia  Company  of  a  large  volume,  nearly 
one  half,  of  the  shares  of  stock  in  the  Mem- 
phis &  Charleston  Railroad  Company.  Later 
acquisitions  placed  a  majority— a  bare  major- 
ity—of the  entire  stock  of  the  latter  Company 
In  the  name  and  asserted  ownership  of  the  East 
Tennessee,  Virginia  &  Georgia  Company. 
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The  bill  insinuates  that  each  of  the  two  suitt 
named  above  was  collusive,  at  least  in  part; 
and  facts  averred  point  in  that  direction.  It  w 
also  averred  that  certain  shares  of  ttie  stock 
which  were  held  by  the  Memphis  &  Chariest  on 
Conipany  in  its  own  right  were  transferred  by 
the  common  president  of  the  two  companies  to 
the  East  Tenuepsee,  Virginia  &  Georgia  Com- 
pany, without  any  authoniy  therefor.  Marked 
bias  and  partialitv  in  favor  of  the  latter  com- 
pany are  charged  to  have  prevailed  in  these 
transactions;  and  it  is  also  charged  that  the 
East  Tennessee,  Virginia  &  Georuia  Company 
was  without  the  pgwer  to  acquire  and  own 
stock  in  another  railroad  company.  It  is  ex- 
pressly charged  that  the  intent  and  pur- 
pose of  the  said  purchase  of  stock  was  to 
give  to  the  East  Tennessee,  Virginia  <S^ 
Georgia  Company  a  controlling  vote  in  the 
management  of  the  Memphis  &  Charleston 
Company;  and  the  exhibit  taken  from  the  reo 
ord  of  the  suit  with  the  Knoxville  &  Ohio 
Railroad  Company,  if  correctly  set  forth, 
proves  this  charge  to  be  true.  The  bill  fur- 
ther charges  that  after  the  agreement  of  lease 
noted  above,  which  was  in  1877,  the  two  i ail- 
roads  have  tyeen  operated  under  one  and  ihe 
same  president,  and  under  one  and  the 
same  management.  Ineouality  and  fraud  are 
charged  in  the  combined  management  of  the 
two  roads,  greatly  to  the  profit  of  the  East 
Tennessee,  Virginia  &  Georgia  Company,  and 
to  the  equal  detriment  of  the  Memphis  &^ 
Charleston  Company.  The  bill  makes  specitlc 
charges  of  partiality  and  mal  ad  mi  nisi  ration, 
«s  follows:  First.  When  the  East  Tennessee, 
Virginia  &  Georgia  Company  ocquired  con- 
trolling power  over  the  Memphis  <&  Charleston 
Railroad,  the  repair-shops  of  the  hitter  had 
l)een  partially  destroyed,  but  could  have  been 
rebuilt  at  a  small  expenditure.  They  were 
not  rebuilt.  The  rolling  stock  of  the  Memphis 
&  Charleston  Company  wascariicd  to  the  shops 
of  the  East  Tennessee,  Vircriuia  &  Georgia- 
Company,  at  Knoxville,  Tenn.,  '*wbere  the 
repainng  was  done  at  extravagant  prices,  and 
milage  was  charged  for  all  the  distance  the 
rolling  stock  was  Ciirried  over  the  road  of  the 
East  Tennessee,  Virginia  &  Georgia  Railroad 
Company."  Second.  **The  rolling  stock  [of  the 
Memphis  &  Charleston  Company]  was  unnec> 
essarily  increased,  at  exorbitant  cost,  [i^'iOO.OOO^ 
at  one  time,]  and  was  used  bv  the  East  Ten* 
neesee,  Virginia  &  Georgia  Railroad  Company 
upon  its  own  road,  without  any  compensation*^ 
to  the  Memphis  <&  Charleston  Railroad  Com- 
pany for  such  use.  Third,  *'The  Memphis 
<&  Charleston  Railroad  was  renewed  with  steel 
rails,  iron  bridges  and  ballast,  in  advance  of  the 
needs  of  the  railroad,  to  keep  down  the  ap- 
parent net  earnings."  Fourth,  Less  than  the 
pro  rata  milage  share  of  through  pnssenger 
and  freight  receipts  from  passengers  and  g  ods 

Kassing  over  both  roads  was  allowed  to  the 
[em phis  &  Charleston  Railroad  Company. 
The  bill  tlien  proceeded  to  show,  by  tabu* 
lated  statement  and  otherwise,  that  the  peroent- 
age  of  net  earnings,  compared  with  the  grost 
income  of  the  Memphis  ft  Charleston  Com- 
pany, WBB  much  less  than  that  of  the  East 
Tennessee,  Virginia  &  Georgia  Company,  while 
the  former  was  more  favorably  circumstanced 
for  cheap  operation  than  the  latter.    The  bill 
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char^rvd  that  at  the  election  of  offlceTS  of  the 
Memphis  &  Cliarleston  Company,  held  in  Nov- 
ember, 18(56,  the  East  Tennessee,  Yirginia  & 
Georgia  Compaoy  succeeded  in  electing  seven 
of  its  own  directors  to  be  directors  of  the 
Memphis  <&  Charleston  Company,  seven  being 
a  majority  of  the  board.  The  directors  then 
elected  Thomas  to  be  president  of  their  board, 
he  being  at  the  same  time  president  of  tlie 
board  of  directors  of  (he  East  Tennessee,  Vir- 
ginia &  Georgia  romp<iny.  The  I  wo  railroads 
were  thus  placed  substantially  under  one  and 
the  same  government. 

As  we  have  said,  the  bill  in  this  rase  was 
filed  on  the  27th  day  of  October,  1887;  and  it 
charges  that  another  elect  ion  of  directors  would 
be  held  on  the  17th  day  of  November  then 
next  ensuing— twenty-one  days  after  the  filing 
of  the  bill.  It  charges,  furiher,  that  "if  said 
£a»t  Tenn&<sce,  Virginia  &  Georgia  Company, 
its  directors,  or  any  person  on  its  behnlf ,  shall 
be  permitied  to  participate,  or  take  any  part,  in 
fiaia  election,  or  any  meeting  of  the  stockhold- 
ers of  the  Memphis  &  Charleston  Railroad 
Company,  the  hanefu!  control  of  the  East 
Tennessee,  Virginia  &  Georgia  Company  over 
its  affairs  will  be  continued  for  another  year, 
and  its  legitimate  earnings  will  be  diverted 
from  its  stockholders,  and,  under  various  de 
vires,  absorbed  by  the  East  Tennessee,  Vir- 
ginia &  Georgia  Company."  The  prayer  for  in- 
junction is  two  fold:  first,  that  the  East  Ten- 
nessee, Virginia  &  Georgia  Company  be  en- 
joined from  voting  the  stock  standing  in  its 
name,  either  in  the  election  of  directors  of  the 
Memphis  &  Charleston  Con\pany  or  in  any 
other  meeting  of  the  stockholders;  and,  seeona, 
that  it  be  enjoined  from  disposing  of  its  stock 
except  with  the  knowledge  and  approval  of  the 
ohanccry  court.  The  reason  urgcKl  in  favor  of 
the  second  of  the  above  prayers  is  that  with- 
out such  restraining  order  the  stock  might,  and 
probably  would,  be  transferred  to  souie  other 
name,  and  si  ill  held,  and  its  voting  power  ex- 
ercised in  the  interest  of  the  East  Tennessee, 
Virginia  &  Georgia  Company.  Under  some 
reorganization,  the  present  corporate  name  of 
the  latter  company  is  "The  East  Tennessee, 
Virginia  &  Georgia  Railway  Company." 

Under  the  Statutes  of  this  State  (Code  1886, 
|§  1583,  1586,  15^7)  a  general  power  is  con- 
ferred to  consolidate  two  or  more  railroads 
which,  when  completed,  "may  admit  the  pass- 
age of  burden  or  passenger  cars  over  an^  two 
or  more  of  such  ruads  continuously,  without 
break  or  interruption."  Section  1588.  A 
railroad  corporation  "may  at  any  time,  by 
means  of  subscription  to  the  capital  stock  of 
any  other  corporation  or  company,  or  other 
wise,  aid  puch  ooiporation  or  company  in  the 
construction  of  its  railroad,  for  the  purpose  of 
forming  a  connection  with  the  road  owned  bv 
such  corporation  or  company  furnishing  aid; 
or  any  railroad  corporation  organized  in  pur- 
suance of  law  may  lease  or  purchase  any  pai't 
or  all  of  any  railroad  constructed  by  any  other 
oorporation  or  compaoy,  if  the  lines  of  such 
roads  are  continuous  or  connected."  Section 
1586.  "A  corporation  now  existing,  or  which 
may  hereafter  be  organized,  for  the  building, 
oonstructing  and  operating  a  railroad,  has 
Jiuthority,  for  the  purpose  of  extending  its  line 
or  forming  a  connection,  to  acquire,  hold  and 
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operate  a  railroad  without  the  State;  or,  with- 
in the  State,  may  extend  its  road,  or  may  build, 
construct  and  operate  branch  roads  from  any 
poiut  or  points  on  its  line."    Section  1587. 

It  is  not  contended  that  any  of  these  sections, 
or  all  of  them  combined,  confer  in  terms  the 
powers  which  the  bill  alleges  that  the  East 
Tenne»<aee.  Virginia  &  Georgia  Company  claims 
and  exercises  in  the  management  and  control  of 
the  Memphis  &  Charleston  Company.  The 
conduct  charged  and  complained  of  was  not 
the  consolidation  of  two  or  more  roads;  for  con- 
solidation was  neither  effected  nor  attempted, 
nor  were  any  of  the  steps  taken  which  the  Stat- 
ute prescribes  as  conditions  precedent  to  law- 
ful consolidation.  Nor  was  it  the  connecting 
of  two  roads  over  which  cars  could  pass  "con- 
tinuously without  break  or  interruption."  It 
was  not  giving  aid  by  one  corporation  to 
another  "in  the  construction  of  Its  railroad,  for 
the  purpose  of  forming  a  connection  with"  it. 
Neither  the  aid  nor  the  purpose  existed  in  this 
case,  if  the  averments  of  the  bill  be  true.  It 
was  not  a  lease  or  purchase  of  the  Memphis  & 
Chnileston  Railroad,  or  any  part  of  it;  and  if 
such  lease,  or  purchase  or  other  arrangement 
had  been  attempted,  the  lines  of  the  two  roads 
are  not  connected.  And  the  averments  of  the 
bill  nepr'ative  the  idea  that  any  of  these  arrange- 
ments, connected  operation  or  consolidation, 
if  claimed  to  be  such,  were  a<;reed  to  or  con- 
summated by  the  corporations,  acting  as  such. 
Nor  was  there  any  agreement,  or  attempted 
arrangement,  either  expressed  or  implied,  that 
the  one  railroad  sho  .Id  acquire,  hold  and 
operate  the  other.  Nor  is  the  Memphis  A 
Charleston  Railroad,  in  any  sense,  a  branch 
road  froln  any  point  on  the  line  of  the  East 
Tennessee,  Virginia  &  Georgia  Company.  It 
is  not  a  brancn  road,  according  to  the  aver- 
ments of  the  hill. 

We  repeat,  the  sections  of  the  Code  we 
have  been  commenting  on  do  not  expressly 
confer  the  powers  which  the  complainants 
comphiin  of  as  abuses,  nor  does  the  Blast  Ten- 
nessee, Virginia  &  Georgia  Company  contend 
that  they  do.  It  could  not  so  contend.  Its 
precise  contention  is  that  those  Statutes  "evi- 
dence a  settled  policy  of  the  Slate  to  encourage 
consolidations  or  combinations  of  connecting 
lines."  It  is  manifestly  true  that  long  con- 
necting lines  of  railroad  are  a  benefaction. 
They  economize  time  and  labor,  and  thereby 
lessen  experse.  Common  observation,  and 
the  simplest  processes  of  reasoning,  show  this  to 
be  too  clear  to  require  argument  in  support  of 
it.  But  does  the  conduct  complained  of  in 
this  case  encourage  or  promote  tbe  consolida- 
tion of  connecting  linos?  Is  it  a  legitimate 
means  of  accomplishing  that  end?  Private 
cor|K)rations  can  exercise  only  such  powers  as 
are  conferred  upon  them,  and  such  as  are 
necessary  and  prof>er  to  carry  the  granted 
powers  into  effect.  In  this,  however,  is  in- 
cluded the  inherent  incidental  power  of  doing 
and  performing  such  acts  as  are  necessarily  im- 
plied in  the  line  of  trade  or  busmess  of  the  cor- 
poration, as  shown  by  the  charterer  law  of  its 
creation.  Wilki  v.  Oeargia  Foe.  ^  Cb.  79 
Ala  180;  8  Brick.  Dig.  159. 

Based  on  this  principle,  it  is  contended  for 
appellee  that  the  East  Tennessee,  Virginia  A 
Georgia  Company  had  no  power  to  acquira 
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«nd  hold  shares  of  stock  ia  the  Memphis  & 
Charleston  Compaoy;  that  lis  purchase  of  the 
fltock  was  vltra  tires  and  void,  and  that,  as  a 
consequence,  it  should  not  he  allowed  to  exer- 
cise the  powers  which  the  rightful  ownership 
alone  confers.  In  other  words,  that,  to 
authorize  the  exercise  of  the  privileges  of  a 
stockholder,  the  stock  must  have  been  law- 
fully acquired.  On  this  ground  it  is  contended 
that  the  ruling  of  the  chancellor  in  continuing 
the  injunction  is  free  from  error.  May  it  mit 
be  answered  to  this  contention:  First ,  that, 
conceding  the  purchase  of  the  stock  by  the 
East  Tennessee,  Virginia  &  Georgia  Company 
to  have  been  ultra  vires,  are  the  complainants 
in  tliis  suit  in  any  position  to  raise  that  ques 
tion?  They  are  not  stockholders  in  the  East 
Tennedsee,  Virgioia  ft  Georgia  Company,  and 
can  they  be  beard  to  complain  that  a  corpora- 
tion to  which  they  are  strangers  has  misapplied 
its  funds?  Second,  Does  not  the  bill  show  on 
its  face  that  the  East  Tennessee,  Virginia  & 
Cfeorgia  Com  pan  v  purchased  the  stock,  not  as 
an  investment  oi  its  fundn.  but  in  the  coUec 
tion  of  a  debt  due  to  it  from  auother  railroad 
corporation?  The  power  of  a  corporation  to 
acquiie  property,  real  or  personal,  as  a  means 
of  collecting  a  debt  otherwise  doubtful,  stands 
on  a  verv  diffei^n!;  principle  from  that  which 
determines  its  power  to  purchase  such  property 
M  an  in  vestment  of  its  funds  or  capital.  Char- 
lotte  First  Nat,  Hank  v.  Nat.  Exchange  Batik, 
«3  U  8.  VStrZ  [38  L.  ed.  670];  1  Morawetz, 
PriY.  Corp.  f,431 

We  come,  then,  to  the  naked  inquiry,  Can 
one  corporation  acquire  a  majority  of  the 
stock  of  another  corporation,  and,  by  the  ex- 
ercise of  the  voting  power  the  majority  of 
stock  confers,  govern  and  control  the  manage 
ment  of  such  coiporation  ?  This  question,  in 
its  naked  form,  has  rarely  been  presented  to 
tbf  courts,  aHhough  it  is  generally  known  that 
•uch  transtictions  are  not  mfrequent. 

I'u  1  Morawetz.  Priv.  Corp.,  ^431,  it  is  said: 
"The  right  of  a  corporation  to  invest  in  shares 
of  another  company  cannot  be  implied  merely 
because  both  companies  are  engaged  in  a  sim- 
ilar kiud  of  busmess.  A  corporation  must 
carry  on  its  business  by  its  own  a^nts,  and 
not  through  the  agency  of  another  corporation." 
And  this  doctrine  is  staled  without  dinsent  in 
4  Am  &  Eng.  Cyclop.  Law,  240,  note  t. 

In  Central  R,  Co.  v.  CoUtns,  40  Ga.  582, will 
be  found  a  very  full,  and  somewhat  pioneer, 
discussion  of  the  power  and  right  of  a  railroad 
compan V  to  acquire  and  hold  a  majority  of  the 
stock  of  another  railroad  corporation,  with  a 
view  of  con  t roll in&r  its  management.  It  is  an 
able  discussion,  and,  although  not  presented 
precisely  in  the  form  in  which  the  present  bill 
raises  it,  it  enunciates  principles  which  bear  on 
the  quest  on  in  hand.  Among  many  other 
wise  and  conservative  principles  declared  in 
that  opinion,  we  transcribe  and  approve  the 
following:  "I  am  strongly  impressed  with  the 
conviction  that  much  of  their  [the  railroads'] 
success  in  developing  the  resources  of  the  coun- 
try is  due  to  the  very  jealousy  which  has  ever 
held  them  strictly  to  their  charters,  and  has 
constantly  been  careful  to  prevent  an  undue 
accumulation  of  interest  under  one  manage- 
ment. The  certainty  that  each  stock hohier 
has  that  his  funds  will  be  applied  to  known 
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and  declared  purposes  has  made  them  favorita 
investments  for  prudent  men, while  the  rivalry 
which  opposing  interests  en/^ender  begets  an 
ener^,  economy,  skill  and  enterprise  that 
have  bad  much  to  do  with  the  remarkable  prog- 
ress which  such  enterprises  have  made.  A  col- 
ossal enterprise,  assured  of  handsome  dividends 
by  the  possession  of  a  monopoly,  may  well  rest 
upon  its  position,  knowing  that,  however  the 
country  may  sufTer^rom  its  exactions,  its  own 
profits  are  secure.  It  is  the  rivalry  of  oppos- 
ing interests,  the  struggle  for  success,  nay,  even 
for  life,  with  dangerous  opposition,  that  gives 
life,  enterprise  and  success  to  railroad,  as  to 
other  human  undertakings.  It  has  been  the 
conflict  with  thirty  state  lines,  each  with  its 
opposing  interests,  and  with  numerous  seaboard 
cities,  each  seeking  to  attract  the  rich  outpour- 
ings from  the  great  interior,  that  has  begotten 
the  mighty  network  of  iron  which  interlaces 
our  extensive  territory  ;  and  I  am  convinced 
that  there  is  no  public  policy  more  striking 
than  that  which,  while  it  fosters  every  such 
undertaking,  is  yet  careful  ever  to  keep  in  view 
the  dinger  of  a  monopoly,  and  the  good  effect 
of  rivalry  and  conflict  between  dUIerent  com- 
panies. The  Central  Railroad  is,  and  has  long 
been,  the  pride  of  Georgia.  The  skill,  energy 
and  prudence  with  which  its  affairs  have  been 
managed  reflect  great  credit  upon  the  men  who 
have  had  these  affairs  in  their  control ;  and  the 
State  may  well  be  grateful  for  the  success  that 
has  followed.  Yet  we  cannot  but  think  it 
would  be  a  measure  fraught  with  great  public 
evil  to  give  to  that  company  permission  to  con- 
trol and  manage  its  great  rival,  the  Atlantic  & 
Gulf  Road." 

In  the  case  of  HazUhurst  v.  Savanfiah,  O,  d 
N,  A.  R.  Cb..  43  Ga.  13,  the  principles  of  the 
foregoing  case  are  reafflrmed. 

The  case  of  Milbank  v.  New  York,  L,  E.  A 
IF.  i2.  6^.,  64  How.  Pr.  20.  was  like  the  pres- 
ent one  in  most  of  its  bearings.  In  that  case,  as 
in  this,  one  railroad  corporation  had  purchased 
a  majority  of  the  capital  stock  of  another,  and 
proposed  to  vote  the  stock  so  purchased  in  the 
election  of  directors.  Certain  stockholders  of 
the  latter  company,  owning  a  small  minority 
of  its  capital  stocK,  filed  a  bill  lo  enjoin  the 
purchasing  company  from  voiing  the  stock  it 
bad  acquired,  being  a  majority  of  the  sharea. 
The  court,  in  delivering  its  opinion,  said:  '*In 
the  case  under  consideration,  the  New  York. 
Lake  Erie  &  Western  Company  have  acquired 
by  purchase  the  majority  of  all  the  slock  issued 
bv  the  Buffalo,  New  York  <&  Erie  Railroad. 
If  its  oillcers  are  permitted  to  vote  thereon, 
they  can  elect  a  board  of  directors  of  their  own 
choosing.  It  would  then  be  for  the  interests  of 
the  New  York,  Lake  Erie&  Western  Railroad 
Company  to  have  the  Buffalo,  New  York  & 
Erie  Company  managed  and  controlled  in 
the  interests  of  the  former  company.  This 
would  be  liable  to  result  in  injury  to  these 
plaintiffs  and  their  fellow-stockholders;  and,  if 
so,  they  have  a  right  to  complain.  My  con- 
clusions, therefore,  are  that,  while  the  New 
York,  Lake  Erie  &  Western  Railroud  Company 
is  the  owner  of  the  stock  in  question,  and  has 
the  right,  while  it  remains  the  owner,  to  (oUect 
and  receive  the  dividends  thereon,  and  has  the 
right  to  sell  and  dispose  of  the  same,  it  has  not 
the  right  to  vote  thereon,  and  that  the  stock- 
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holders  of  the  fiaffalo,  New  York  &  Erie  Rail- 
road Company  have  the  right  to  have  it  eoloioed 
from  so  voting,  in  case  it  threatened  to  no  so. 
Judgment  should  be  ordered  for  the  plainrifFs 
io  accordance  with  the  views  herein  expressed, 
with  costs." 

It  is  true  that  this  was  not  a  decision  by  the 
court  of  last  resort.  It  was  by  the  supreme 
court,  an  intermediate  court  in  that  State.  It 
appears  to  have  been  acquiesced  in,  for  no  np- 
peal  is  shown  to  have  been  taken.  See  also 
J^anklin  Co.  v.  Levistan  8av.  Inst.  68  Me.  43; 
Sumner  v.  Marey,  S  Woodb.  &  M.  105;  Me- 
chanics A  W.  M.  Mut  !Sav.  Bank  eft  Bldg. 
Aeeo.  V.  Meriden  Agency  Co.  24  Conn.  159. 

Corporations  aggregate  are  governed,  and 
must  be  governed,  and  maie  efficient  through 
the  instrumentality  of  agents.  These  agents, 
in  ca^es  of  pecuniary  corporations,  are  called 
''directors,"  who  nre  elected  at  stated  intervals 
by  the  stockholders,  for  sucb  term  as  the  char- 
ter or  regtilations  may  prescribe.  They  may 
not  be  ''trustees  "  in  the  technical  sense;  but 
their  functions  are  Inrgely  and  essentially  fidu- 
ciary. Hayle  v.  FtatUburgh  d  M.  M.  Co.  6i 
N.  Y.  828. 

Bays  Mr.  Morawetz(t  Priv.  Corp.  ^  617): 
The  directois  "impliedlv  undertake  to  give  the 
company  the  benefit  of  their  best  care  and 
judgment,  and  to  use  the  powers  conferred  up- 
on tuem  solely  in  the  interest  of  the  corpora- 
tion. They  have  no  ri^ht,  under  any  circum- 
ftances,  to  use  their  official  positions  for  their 
own  benefit,  or  the  benefit  of  anyone  except 
the  corporation  itself.  It  is  for  this  reason  that 
the  directors  have  no  authority  to  represent  the 
corporation  in  any  transaction  in  which  thev 
are  personally  interested  in  obtaining  an  ad- 
vantage at  the  expen!%e  of  the  company.  The 
corporation  would  not  have  the  benefit  of  their 
disinterested  judgment,  under  these  circum- 
stances, as  self-interest  would  prompt  them  to 
prefer  their  own  advantage  to  that  of  the  com- 
pany." 

A  director  "falls  within  the  great  rule  by 
which  equity  requires  that  confidence  shall  not 
he  abused  by  tlie  party  in  whom  it  is  repf^ned, 
and  which  it  enforces  by  imposing  a  disability, 
either  partial  or  complete,  upon  the  party  in- 
trusted to  deal  on  his  own  l)ehalf  in  respect 
to  any  matter  involved  in  such  confidence." 
Eople  V.  Hlattaburgh  <fi  M.  B.  Co.  supra,  and 
authorities  cited. 

bo,  in  1  Morawetz,  Priv.  Corp.,  §628,  is  this 
language:  '*A  person  who  is  agent  for  two 
parties  cannot,  in  the  absence  of  express  au- 
thority fi*om  each,  represent  them  both  in  a 
transaction  in  which  they  have  contrary  inter- 
ests. ...  It  follows,  therefore,  that  the  direc- 
tors or  other  agents  of  a  corporation  have  no 
implied  authority  to  bind  the  compnny  by  mak- 
ing a  contract  with  another  coiporation,  which 
they  also  represent." 

Section  5x)9:  "It  is  well  se'tled  that*,  if  the 
same  persons  are  apuoinled  to  act  as  directors 
of  different  companies,  they  have  no  authority 
to  represent  both  companies  in  transnctions  in 
which  their  interests  are  opposed.  It  mntteis 
not  that  the  acts  of  the  directors  are  in  the  in- 
terest of  a  majority  of  the  shareholdeis  in  each 
company,  and  have  received  their  approval, 
nothing  can  be  more  unjustifiable  and  dis- 
honorable than  an  aliempt  on  the  part  of  those 
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holding  a  majority  of  the  shares  in  a  corpora- 
tion to  place  their  nominees  in  control  of  ihm 
company,  and  then  to  use  their  control  for  the 
purpose  of  obtaining  advantage  to  themselves 
at  the  expense  of  the  minority.  It  would  be  9- 
conspiracy  to  commit  a  breach  of  trust.  The 
directors  of  a  corporation  are  bound  to  admin- 
ister its  affairs  with  strict  impartiality,  in  the 
interest  of  all  the  shareholders  alike:  and  the 
inability  of  the  minority  to  protect  themselves 
againstunauthortzed  acts,  performed  with  thtk 
connivance  of  the  majority,  renders  their  right 
to  the  protection  of  the  courts  the  clearer.*^ 
iitaU  V.  Concord  R  Corp.  18  Am.  &  £ng.  R 
R.  Cas.  04;  Pearson  v.  Concord  H.  Corp.  Id.  102^ 
and  numerous  cases  c\ied;  Marsh  v.  Whitmore, 
88  U.  8.  21  Wall  178  [22  L.  ed.  482];  1  Mora- 
wetz, Priv.  Corp.  §^  o30,  and  note  3;  Cook» 
Stock  and  Stockholders.  §^  Gi4,  615. 

Although,  as  we  have  said,  diiectors  of  a 
pecuniary  corporation  may  not  be  **irustees,* 
in  the  technical  sense  of  that  term,  itiey  aia 
under  the  siime  restraints,  and  lal>or  under  the 
same  disabilities,  which  rest  on  trustees  proper^ 
so  far  as  questions  raised  by  the  present  bill 
are  concerned.  When  {lersonal  interest  antag- 
onizes the  disinterestedness  and  impartiality 
which  the  law,  as  well  as  morality,  exacts  in 
the  exercise  of  fiduciary  trusts,  this  is,  per  se,  a 
disqualification,  not  by  reason  of  any  abuse  com- 
mitted, but  in  fear  that  weak  human  nature 
will  yield  to  temptation.  Justice  Field,  siieak- 
intf  of  the  conflict  between  duty  and  interest^ 
says:  '^Constituted  as  humanity  is,  in  the  ma- 
jority of  cases,  duty  would  be  overborne  in  the 
stru^ele."  Marsii  v.  Whit  more,  supra;  Nathan 
V.  Tompkins,  82  Ala.  43 <;  (J rent  Luxetnbourff 
R.  Co.  V.  Magnny,  2o  Beav.  55J6. 

The  averments  of  the  bill  in  this  cn^e  show 
great  wrongs  done  to  the  Memphis  &  Charlea- 
UiU  Company  by  reason  of  the  control  exer- 
cised in  its  management  by  the  East  Ten nessee» 
Virginia  &  Georgia  Company.  It  also  charges 
that  It  is  the  intention  of  the  latter  companv  to 
so  vote  its  stock  as  to  maintain  its  control  of 
the  Memphis <&  Charleston  Railroad.  Whether 
the  charges  of  past  abuses  be  true  or  fa1<e,  they 
bring  prominently  to  the  notice  of  the  court 
the  character  and  extent  of  wron^  and  oppres- 
sion which  one  cor[x>ration  muv  tnllict  on  an* 
other,  when  circumst^tuced  as  theae  are.  It  is 
scarcely  necessary  that  we  should  specify  in 
what  manner  the  oppression  may  l>e  inflicted. 
The  board  of  directors  elected  l>y  and  for  the 
East  Tennessee,  Virginia  &  Georgia  Company, 
we  must  suppose,  owe  their  election  to  all  the 
stockhoMers,  representing  all  the  stock  in  that 
company.  The  duties  of  fidelity  and  impar- 
tiality in  administering  the  affairs  of  thatcom- 
pany,  implied  in  the  relation  they  sustain  to  it. 
we  have  stated  aliove.  They  require  severe 
di.vint crested nesa,  as  between  the  several  ahare- 
hf^Iders,  and  unbiased  fidelity  to  the  prosi^eritf 
and  success  of  the  corporation.  Now,  when 
the  directors  of  the  Memphis  &  Charleston 
Company,  or  a  controlling  majority  of  tliem, 
owe  their  election  to  the  East  Tennessee,  Vir- 
ginia &  Georgia  Company,  and  to  that  com- 
pany alone,  it  is  manifest  that  questions  may 
and  will  arise  on  which  there  will  be  a  conflict 
of  interest  between  the  two  compani(*8.  It  Is 
but  human  nature  that  in  such  conflict  direc- 
tors thus  chosen  will  give  their  votes  and  in- 
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flaenoe  In  favor  of  tbe  company  tbey  represent 
In  full,  and  in  wbose  entire  income  and  emolu 
ments  they  participate,  rather  than  lo  tbe  com- 
pany tbey  repn;8ent  only  to  tbe  extent  of  a 
trifle  above  a  moiety  of  its  stock,  ^an  integer 
against  a  fraction.  Both  law  and  reason  force 
the  implication  that,  in  tbe  goveming  body  of 
a  corporal  ioD,  duty  and  interest  shall  not  point 
in  opposite  directions.  We  bold  that  it  is 
equally  against  public  policy,  and  against  that 
sound  rule  which  disables  trustees,  or  quasi 
trustees,  to  act  when  their  duty  and  interest 
conflict,  that  the  East  Tennessee,  Yirgiuia  & 
Georgia  Company  should  be  allowed  to  vote 
its  majority  stock  in  matters  pertaining  to  the 
management  and  control  of  tbe  Memphis  & 
Charleston  Company.  We  confine  our  ruling, 
however,  for  the  piescnt,  to  cases  like  this  one, 
where  a  conflict  of  interest  may  arise  in  the 
matter  of  expenditures  and  their  apportion- 
ment, in  the  division  of  patronage  or  of  earn 
ings,  and  to  rivalships  between  different  com 
panies,  having  substantially  the  same  field  of 
operation,  or  where  the  profits  of  one  enter- 
prise may  be  enhanced  by  the  diminution  of 
those  of  the  other.  There  may  be  other  cases 
to  which  the  rule  will  apply,  but  we  decline  to 
consider  them  now. 

This  case  has  been  very  ably  argued;  and  we 
are  not  unmindful  of  the  ^rave  consequences 
that  may,  and  probably  will,  ensue  from  our 
decision,  not  alone  to  the  East  Tennessee,  Vir- 
ginia &  Georgia  Company,  but  to  many  other 
corporal  ious  s.  niilarly  circumstanced.  We  have 
not  declared  that  the  law  does  not  authorize 
that  company  lo  acquire  and  hold  stock,  or 
shares  of  stock,  in  another  railroad  corp  'ration. 
Its  charters  not  being  before  us,  we  have  no 
means  of  ascertaining  what  its  corporate  pow- 
ers are,  further  than  the  implications  which 
natuially  arise  from  its  name  and  its  lines  of 
business  inform  us.  We  have  not  declared 
that  if  the  East  Tennessee,  Virginia  &  Georgia 
Company  is  without  power  to  acquire  and  hold 
shares  of  stock  in  another  railroad  corporation, 
tbe  complainants  in  this  suit  have  shown  any 
right  to  controvert  tbe  question  of  its  ri^biful 
ownenthip.  Hence  we  have  not  decided  that 
the  Knoxville  iS:  Ohio  Railroad  Company  were 
not  the  rightful,  lawful  owners  of  the  stock 
which  the  East  Tennessee,  Virginia  &  Georgia 
Company  acquired  from  it,  nor  that  the  latter 
company  did  not  acquire  a  good  title  by  its 
purchase.  We  have  not  attempted  to  set  aiside, 
or  to  declare  invalid,  either  of  these  sales.  We 
do  not  controvert  the  general  inherent  right, 
resulting  from  the  ownenthip  of  stock  in  a  cor- 
poration, to  exercise  the  elective  power  such 
ownernhip  confers,  and  to  exercise  It  wisely  or 
unwisely,  alone,  or  pursuant  to  an  agreement 
with  other  stockholders:  and  that  no  one  save 
the  former  owner  can  question  the  right  to  vote 
•uch  stock,  even  when  obtained  by  fraud,  or 
other  illegal  means.    Mo^et  v.  Scott,  84  Ala.  608. 

This,  we  repeat,  is  the  general  rule;  and  less 
than  this,  in  an  ordinary  case,  would  bean  un- 
authorized abridgement  of  tbe  stockholder's 
property  rights. 

Enjo}  ment  and  the  right  of  disposition  are 
general  attributes  of  property  ownership. 
Property  rights,  however,  cannot  be  classed  as 
abeoluieiy  independent  of  social  and  municipal 
regulation,     "bo  use  your  own  as  not  to  invade 
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tbe  equal  rights  of  others,"  is  a  maxim  as  sound 
In  law  as  it  Is  in  the  conduct  of  social  inter- 
coarse.  Its  observation  and  preservation  are 
the  end  and  aim  of  much  wise  legislation,  of 
much  luiliciol  administration.  But  men  must 
be  dealt  with,  not  as  faultless,  but  as  frail,  and 
subject  to  temptation  too  strong  for  their  pow- 
ers of  resistance.  Civil  liberty  is  but  natural 
liberty  shorn  of  its  power  to  transgress  tne 
boundary  which  separates  meum  and  tuum,  in 
its  comt>rebenRive  sense.  Hence  it  is  that  the 
law,  with  inflexible  purpose,  has  placed  re- 
straints on  transactions  in  which  duty  and  in* 
terest  conflict.  Hence  it  is  that,  when  any  re- 
lation of  trustor  conthicnce  subsists,  the  law 
scrutinizes  with  earnest,  if  not  severe,  vigilance 
any  pecuniary  transaction  that  may  be  had  be* 
Iween  parties  thus  circumstanced.  *  Hence  it  Ib 
that,  when  one  man  stands  in  a  fiduciary  rela- 
tion to  another,  any  contract  or  bargain  and 
sale  had  with  the  beneficiary  is  invslid  at  the 
mere  option  of  the  latter,  if  seasonably  ex- 
pressed. The  danger  of  abuse  in  such  condi- 
tions dominates  ihe  power  of  disposition;  and 
the  power  to  make  binding  contracts,  which  we 
have  classed  as  among  tbe  general  attributes  of 
property  ownership,  must  submit  to  reasonable 
restraints.  TJioinpison  v.  1^,  81  Ala.  292; 
Mo»e»  V.  Mieou,  79  Ala.  561;  Uuguenin  v.  Bas^ 
ley,  14  Ves.  Jr.  273. 

It  is  contended  for  appellants  that  if  a  ma- 
jority of  the  capital  stix^k  of  the  Mempliis  & 
Chaileston  Company  had  belon^red  to  an  indi- 
vidual, or  to  a  combination  of  individuals,  in* 
stead  of  being  the  property  of  the  fa^ast  Tennes- 
see, Viiginla  &  Georgia  Couipany,  the  same 
power  of  control  could  have  been  exerted  as  is 
complained  of  in  this  case.  It  is  possible  that 
there  might  be  an  exceptional,  extreme  case,  in 
which  it  would  advance  the  ijlerest  of  the 
owner  or  owners  of  a  majority  of  the  stock  in 
a  corporation  to  diminibh  its  income,  that  the 
emoluments  of  another  enlci prise,  in  which  he 
or  they  are  more  largely  interested,  may  be 
thereby  enhanced.  6uc:h  case,  however,  is  ex- 
tremely improbable,  and,  if  found  to  exist, 
mii^ht  possibly  present  a  case  of  wrone  lor 
which  injunction  could  furnish  no  preventive 
relief.  This  is  a  question  we  need  not  decide. 
As  a  rule,  stockholders,  in  voting,  as  in  other 
acts  which  they  are  called  to  pcubrni,  attempt 
to  promote  the  welfare  of  the  corporal. on;  for 
on  its  success  depend  their  profits.  Whether 
they  act  wisely  or  not,  no  one  can  be  beard  to 
complain  of  their  conduct;  for  the  success  of 
the  enterprise  and  their  individual  interests  are 
prtsumed  to  be  identical.  In  oid  ..try  elec- 
tions bv  stockholders,  the  presumption  is  that 
men  will  act  as  their  inttresis  prompt  them  to 
act,  and  that  their  aim  is  to  l>enefit  the  corpo- 
ration in  which  they  are stockholdv'rs.  Should 
a  case  arise  in  which  there  is  bad  faith  in  the 
manR(j:f*ment,  and  consequent  loss  to  thentock- 
hohlers,  there  would  seem  to  be  no  dpubt  that 
redress  could  be  obtained  from  the  faithless 
goveining  body. 

Tbe  case  in  h  hicb  tbe  votes  are  cast  by  indi- 
vidual stockholders,  and  the  oiie  in  band,  arc, 
presumptively  at  least,  e&scntially  different.  In 
that,  duty  and  interest  are  in  complete  accord. 
In  this,  it  the  averments  of  the  bill  be  true, 
they  are  in  palpable  anta^oni5:m.  lo  the  one, 
the  presumption  is  that  tbe  vote  will  be  cast 
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solely  in  the  iDterestof  the  corporation  holding 
the  election.  In  the  other,  that  the  greater  op- 
posing interest  will  prevail  over  the  lesser,  as 
It  is  so  apt  to  do  in  all  human  conduct.  We 
think  it  is  no  answer  to  the  relief  prayed  in  this 
case  that  In  another  possibly  supposable  case  a 
wrong  very  like  the  one  here  complained  of 
might  be  inflicted,  and  yet  the  same  measure 
of  redress  could  not  be  accorded. 

It  is  contended  that  if  relief  be  frranted  in 
this  case  it  will  greatly  embarrass  railroad  cor- 
porations in  the  matter  of  maintaining  contin- 
uous, connecting  lines,  so  conducive  to  public 
convenience  and  to  economy  in  transportation. 
It  cannot  be  denied  that  steam  has,  in  many 
respects,  revolutionized  the  world,  and  that 
railroads  are  among  the  more  potent  instrumen- 
talities which  have  effected  that  revolution. 
The  nations  of  the  earth  have  been  brought  in- 
to closer  neighborhood  and  better  acquaintance, 
while  Christian  civilization  has  been  much  more 
speedily  and  widely  diffused.  So,  commerce 
and  the  industrial  enterprises  have  received  a 
new  impetus  and  expansion,  theretofore  un- 
known in  the  world's  history.  An  instrumen- 
tality posflesAing  such  vast  capabiliiies  should 
be  cherished  and  protected  in  the  enjoyment 
and  exercise  of  all  its  rights  and  privileges. 
The  groveling  or  agrarian  spirit  which  would 
hinder  or  embarrass  this  mighty  agency  in  the 
full  enjoyment  of  its  rightful  powers  should  re- 
ceive no  encouragement  or  countenance  from 
right-thinking  people.  On  the  other  hand,  the 
tremendous  power  that  may  be  wielded  by  ag- 
gregated or  incorporated  wealth  should  be  kept 
within  due  bounds,  and  restricted  to  legitimate 
methods.  The  pernicious  ends  to  which  con- 
centrated wealth  may  be  perverted  need  not  be 
mentioned  here  The  virtuous  and  patriotic 
utterances  of  many  of  the  courts  of  supreme 
lurisdiclion,  reechoed  from  the  highest  officials 
in  the  federal  government,  show  all  loo  plainly 
that  the  public  Is  awakened  to  the  wrongs  in- 
flicted through  the  instrumentality  of  combined 
capitaL  Let  us  accord  to  corporations  all  their 
rights,  and  restrain  them  in  the  abuse  of  their 
powers,  should  such  be  attempted. 

The  principle  we  have  declared  in  a  former 
pari  of  this  opinion  will  apply  with  equal  force 
to  all  employes,  agents  and  all  other  persons  or 
eorporations  who  may  be  acting  in  the  interest 
or  for  the  benefit  of  the  East  Tennessee,  Vir- 
ginia &  Georgia  Company.  Nothing  less  than 
an  abfsolute  pale  of  the  stock  to  some  person  or 
persons  authorized  to  vote  it  will  relieve  it  of 
the  infirmity  of  its  present  ownership,  or  au- 
thorize the  present  or  any  pretended  owner  to 
be  heard  in  the  government  of  the  Memphis  & 
Charleston  CompHny. 

The  bill  docs  not  charge  that  the  East  Ten- 
■essee,  Virciuia  &  Georgia  Company  contem- 
plates ft  Stile,  or  pretended  sale,  of  the  slock, 
and  does  not  charge  that  the  company,  by  any 
indirect  means,  ^ill  attempt  to  have  its  stock 
voted  in  its  interest.  The  cbaree  is  that  "if 
said  East  Tennessee,  Virginia  &  Georgia  Com- 
pany is  permitted  to  transfer  said  stock  it  will 
conceal  its  interent  in  tjje  same  under  the  name 
of  some  other  party,  and  through  such  party 
leacquire  the  control  it  now  has,  with  said  stock 
standing  in  its  own  name."    If  such  ailempt 
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be  made  without  an  actual  sale  of  the  itock,  it 
will  be  a  violation  of  the  order  made  in  this 
case,  and  can  be  punished  as  such.  Moreover, 
an  election  of  directorsthus  procured  would  be 
a  fraud  perpetrated  in  defiance  of  tiie  order  of 
the  court;  and  such  election  would  be  annulled 
on  proper  application.  We  hold,  however,  that 
in  the  present  stage  of  this  case,  and  under  the 
averments  of  the  bill,  all  of  which  that  is  per- 
tinent we  have  copied,  there  is  not  enough 
shown  to  authorize  an  injunction  against  a  sale 
of  the  stock.  That  question  can  be  properly 
raised  when  an  attempt  is  made,  should  it  ever 
be  made,  to  violate  or  evade  the  principles  of 
the  injunction  granted  in  this  cause.  1  Brick. 
Dig.  p.  704,  g  980;  »  Brick.  Dig.  p.  877,  §§  154, 
155,  158. 

The  bill  in  this  case  avers  that  before  filing 
the  bill  the  complainants  ''requested  the  Mem- 
phis &  Charleston  Railroad  Company,  by  a  re- 
quest addressed  to  its  oiflcers,  to  take  appropri- 
ate  legal  proceedings  to  prevent  thestocK  stand- 
ing in  the  name  of  the  East  Tennessee,  Virginia 
&  Georgia  Railway  Company  from  being  voted 
upon,"  etc.,  "but  said  corporation  has  neglected 
to  comply  with  said  request."  This  averment 
is  sufficient  to  authorize  the  stockholders  to  sue 
in  their  own  names,  if  any  previous  request 
was  necessary  to  give  them  that  right  Cir- 
cumstanced as  this  case  is  chareed  to  have  been, 
it  would  seem  any  previous  request  would  oIk 
viously  have  been  denied,  and  therefore  it  wae 
not  necessary  to  prefer  it  ISjocaloata  Mfg,  Co, 
v.  Cox,  68  Ala.  71;  Nathan  v.  Tompkins,  83 
Ala.  487;  Merchants  dt  P.  Line  v.  Waganer^  71 
Ala.  581;  Green's  Brtce,  Ultra  Vires,  673,  note 
a;  Dodge  v.  ^ST^ndsey,  59  U.  8.  18  How.  831  [15 
L.  ed.  4011;  Hawes  v.  Oakland,  104  U.  8.  450 
[26  L.  ed.  827]. 

We  have  stated  above  that  the  complainants* 
bill  makes  a  case  for  an  injunction,  restraining 
the  East  Tennessee,  Virginia  &  Georgia  RaiP 
way  Company,  its  agents,  directors  and  all 
other  persons  represent  tn^  it  and  in  its  interest^ 
from  voting  the  shares  of  siock  held  by  that 
company.  ~We  have  forliorne  to  state  one  im- 
perfection in  the  bill  until  this  time.  Many  of 
the  essential  averments  of  the  bill  are  stated  in 
this  form:  Complainants  are  "informed  and 
believe,"  or  are  ''advised  and  believe,"  without 
any  allegation  or  charge  that  the  information 
or  advice  is  true.  This  form  of  allegation  has 
always  been  held  In  this  court  to  be  insufficient. 
It  Is  not  an  averment  tlinc  the  infoimation  or 
advice  is  true,  but  that  the  pleader  believes  it 
to  be  true.  A  full  denial  of  such  averment 
would  be,  either  that  compliinants  had  not  r^ 
ceived  such  information  or  advice,  or  if  they 
received  it,  they  did  not  lielieve  it.  This  would 
not  present  the  issue  sought  to  be  laised.  1 
Brick.  Dig.  p  702,  ^§  907,  908.  We  will  not, 
however,  di««solve  theinjunciion  for  this imper> 
fection  in  pleading,  tihould  ii  not  lie  remedied 
within  a  reasonable  time,  it  will  become  the 
duty  of  till*  chancf  llor  to  act  upon  the  bill  as  if 
the  imperfect  averments  pointed  out  had  not 
been  made. 

The  decree  of  the  chancellor  is  modified,  and 
the  cause  remanded.  Let  the  appelli^iH  pay  th* 
cost  of  appeal. 

Modified  and  remandA 
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Levi  L.  WHITNEY 
WHEELER  COTTON  MILIA 


John  RHODES  «.  SAME. 


Mowty  LAPHAM  v.  SAME. 
( Mass.. ..4 

1.  The  gTBJkt  to  a  lower  ripariaA  pro- 
prietor of  the  right  to  have  a  quantity  of  water 
oome  down  the  etream  suflQcient  to  run  two  paper 
enfiTines  as  used  in  the  grantor's  paper  mill  does 
not  include  a  right  to  the  amount  required  to  run 
the  entire  mill  inoluding  all  the  other  machinery 
therein,  although  it  is  only  such  as  is  neoeseary 
for  a  mill  running  two  engines,  where  the  engines 
were  run  by  a  separate  water  wheel  with  which 
no  other  machinery  was  connected. 

ft.  AproTisioiiiiiadeedg^antlii^lower 
riparUui  riff  his  requiring  the  grantee  to  oon- 
triDute  towarcb  the  expense  of  maintaining  the 
dam«  flume  and  gate  at  the  outlet  of  the  reseryoir 
does  not  alone  give  him  rhe  right  to  have  the  wa- 
ter held  back  for  his  benefit. 

B»  Althon^h  an  upper  riparian  proprie- 
tor csannot  be  compelled  to  hold  back 
crater  for  the  benefit  of  the  owners  below  him, 
yet  he  cannot  unreasonably  interfere  with  the 
natural  flow  of  the  stream,  and  send  down  a  great 
deal  more  than  the  usual  quantity  at  times,  and 
by  so  doing  leave  none  for  a  long  time  afteiw 
wards  to  maintain  the  stream  in  its  usual  condi- 
tion. 

4.  A  g^ant  to  a  riparian  proprietor  of 
the  rig^ht  to  draw  a  certain  quantity  of 
crater  from  the  grantor^s  pondea^  day,  and  no 
more,  confers  no  rlitht  to  have  the  water  held 
back  so  that  there  may  at  all  times  be  enough  in 
the  pond  to  supply  the  given  amount.   The  grant- 


or, however,  will  not  be  permitted  to  nnreasoi^ 
ably  let  down  the  water  for  his  own  convenience 
and  thereby  render  nugatory  the  right  of  his 
grantees  to  obtain  water. 

6  •  An  estate  granted  by  deed  cannot  be 
expanded  by  recitals  or  statements  of  the 
grantor  made  in  a  later  deed  to  the  injury  of  «a 
intervening  title. 

6.   Riparian  rig^hts  are  not  lost  by  nonuser. 

(May  9, 1800.) 

EESERVATION  from  the  Supreme  Judicial 
.  Court  for  Worcester  County  for  the  opin- 
ion of  the  full  court,  upon  a  master's  report 
and  exceptions  thereto,  of  a  suit  to  establish 
certain  alleged  ripariao  rights  and  to  enjoin  an 
interference  therewith.    Judgment  for  plair^ 

The  facts  are  fully  stated  in  the  opinion. 

Messrs,  Rice,  Kiitfar  &  Rice  and  John 
Hopkins  forplaintills. 

Messrs.  F.  P.  Oonldini^  and  D.  B.  Hub- 
bard for  defendant. 

C.  Alien*  J,,  delivered  the  opinion  of  the 
court: 

The  several  plaintiffs  and  the  defendant  are 
respectively  the  owners  of  mill  sites  and  privi- 
leges upon  Mill  Brook,  a  stream  which  flows 
from  Smgletary  Pond  to  Blackstone  River. 
The  defendant  corporadon  owns  the  first  or 
upper  privilege.  The  plaintiffs  own  respect- 
ively as  follows:  The  plaintiff  Whitney  owns 
the  second  privilege,  the  plaintiff  Lapham  the 
third,  and  the  plaiotiff  Rhodes  the  fourth  and 
the  seventh.  The  owners  of  the  fifth  and  sixth 
privileges  are  not  before  us.  The  plaintiffs  com- 
plain of  the  manner  in  which  the  defendant  regu- 
lates and  manages  the  flow  of  waier  from  Single- 


NOTB.— Biporfan  riiglMs, 

A  riparian  proprietor  upon  a  natural  streain 
tfiould  uae  the  water  In  suoh  a  manner  that  every 
liparlan  proprietor  further  down  the  stream  should 
have  the  use  and  enjoyment  of  it  substantially  ao- 
eordJng  to  its  natural  flow,  subject  to  suoh  inter- 
ruption as  Is  neoeasary  and  unavoidable  by  the  rea- 
sonable and  proper  use  of  the  water  in  the  stream 
above.  Chandler  y.  Howland,  7  Gray,  848;  Ware  v. 
Alien,  1  New  Engr.  Rep.  783, 140  Mass.  51&  See  Burk 
T.  Simonson,  1  West  Kep.  190, 104  Ind.  173. 

Bach  riparian  owner  is  entitled  to  a  reasonable 
use  of  the  water  for  domestio,  afirrioultural  and 
manufacturing  piurpoees,  so  far  as  It  is  reasonable, 
conformable  to  the  usages  and  wants  of  the  oommu- 
Bity.  Ulbricht  v.  Bufaula  Water  Co.  4  L.  B.  A.  G72, 
ae  Ala.  687. 

The  reasonableness  of  a  use  of  land  which  ob- 
•Iraots  the  flow  of  surface  water  over  it  is  deter- 
mined by  Its  operation  upon  the  interests  of  all 
parties  affected  by  it.  Rindge  v.  Sargent,  4  New 
Bng.  Rep.  683. 64  N.  H.  S94. 

Every  riparian  owner  has  a  private  property 
right  to  the  reasonable  use  of  running  water,  qual- 
ified, however,  by  the  requirement  that  it  must  be 
enjoyed  with  reference  to  the  similar  rights  of 
other  riparian  owners.  Ulbricht  v.  Bufaula  Water 
Oo.  supra. 

The  accustomed  course  of  a  natural  stream  which 
a  riparian  owner  is  entitled  to  have  preserved  is 
the  natural  and  apparently  permanent  course  ex- 
isting when  the  right  is  asserted  or  called  in  qnes- 

7  L.  R.  A. 


tion.  Withers  t.  Purchase,  60  L.  T.  N.  S.  819, 40  Alb. 
L.J.2t4. 

The  owner  of  higher  land  has  the  right  to  have 
surface  water  pass  off  through  natural  drains 
through  servient  lan<lB.  Anderson  v.  Henderson, 
14  West.  Rep.  109, 124 IIL  164. 

But  he  cannot  remove  natural  barriers  and  let 
upon  the  lower  land  water  that  would  not  natural- 
ly flow  in  that  direction.    IbiA, 

When  two  tracts  of  land  are  adjacent,  and  one  Is 
lower  than  the  other,  the  owner  of  the  upper  tract 
has  an  easement  of  the  lower  land  to  the  extent  of 
the  water  naturally  flowing  from  the  upper  land  at 
and  upon  the  lower  tract,  and  any  damage  that  may 
be  occasioned  to  the  lower  land  thereby  is  damnum 
absque  injuria,    Boynton  v.  Longley,  10  Nev.  09. 

It  is  only  when  the  flow  of  water  on  one  person^s 
land  is  identified  with  that  on  his  neighbor's  by  be- 
ing traceable  to  it  along  a  distinct  and  defined 
course  that  the  two  proprietors  can  have  natural 
relations  with  each  other  in  respect  of  it,  consid- 
ered as  the  subject  of  separate  existence.  Jones  v. 
Weitershauaen  (Pa.)  25  W.  N.  a  909. 

When  two  mill  owners  whose  mills  are  on  the 
same  stream,  one  below  the  other,  have  a  mutual 
interest  in  the  upper  dam,  used  as  a  reservoir  for 
storing  water  to  propel  the  machinery  of  both 
mills,  they  are,  in  the  absence  of  any  contract,  un- 
der a  mutual  duty  to  aoaintain  the  dam;  and  a 
court  of  equity  will  compel  each  to  contribute  to 
its  maintenance  in  proportion  to  his  relative  inter- 
est, so  long  as  he  exercises  his  right  to  the  water. 
Webb  V.  Laird,  8  New  Bng.  Bep.  686,  SO  Vt.  108. 


See  also  8  L.  R.  A.  202;  38  L.  R.   A.  181. 
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tnry  Pond,  imd  nllc^  that  at  times  the  defendant 
"wrnngf ully  keeps  back  the  water,  and  at  btber 
times  wrongfully  sends  down  too  murb;  and 
tbey  pray  for  an  injunction,  and  a)Ro  for  a  de- 
cree establishing  the  respective  rights  of  the 
parties  in  Singletary  Pund,  and  in  Mill  Brook, 
and  also  for  damages. 

The  caf^es  come  before  ns  npon  a  master's 
report  and  numerous  exceptions  taken  by  the 
defendant  thereto,  with  such  portions  of  the 
evidence  as  the  pRTties  deemed  important.  We 
•ball  not  be  able  to  do  much  more  than  to  de- 
clare the  geoerHl  rigbts  of  the  paiiies,  upon  the 
ca-scs  as  prcscnicd,  leaving;  them  to  make  before 
a  single  justice  such  further  application  for  the 
lettlemeot  of  the  decrees,  or  otherwise,  as  paay 
be  necessary. 

Many  tlnnm  heretofore  controverted  may 
now  be  briefly  disiK>.sed  of  as  conceded,  or  as  im- 
material, in  the  view  we  take  of  the  principal 
questions  respect  in  e  which  the  parties  are  at  is- 
sue. It  mny  now  be  assumed  that  Caleb  Bur- 
bank  was  the  owner  of* all  the  mill-sites  and 
privileges  in  1825,  when  be  bep:an  to  make  con- 
veyaoces,  together  with  all  the  right  which 
anybody  hnd,  by  means  of  a  dam,  gate,  etc., 
at  I  he  outlet,  to  regulate  and  control  the  flow 
of  water  from  the  pond.  This  is  not  now  con- 
troverted by  either  party.  The  upper  site  bad 
upon  it  a  paper  mill  operated  by  Burba nk. 
There  has  been  some  question  which  of  the  two 
outlets  of  the  pond  was  the  orii^inal  one;  but 
as  both  outlets  come  together  before  passing 
the  first  privilege,  it  is  not  material  to  deter- 
mine whih  was  the  original  one.  It  is  also 
now  adntitted  that  the  foreclosure  of  the  mort- 
pLfre  from  Burbank  to  Waldo,  which  is  the 
foundntton  of  the  defendant's  title,  was  valid. 

It  will  be  convenient  to  consider,  in  the  first 
place,  what  ri<rhis  the  parties  respectively  ac- 
quired under  their  deeds;  and  afterwards  to  see 


I  if  these  rights  were  Taried  by  any  adverse  user 
'  or  prescription,  on  one  side  or  the  other. 

The  IJrst  deed  in  the  order  of  time  was  a  con- 
veyance which  included  the  fourth  privilege, 
now  owned  by  the  plaintiff  Rhodes.  This  was 
a  deed  from  Caleb  Burbank  to  Renedict  and 
Braman,  dated  January  8,  1825,  of  a  des- 
cribed parcel  of  land  on  Mill  Dro<ik,  with  a 
right  to  erect  mills  at  such  place  on  the  premises 
as  to  command  a  certain  defined  and  limited 
head  and  fall  of  water;  also  with  the  ri>;ht  to 
the  grantees,  their  heirs  and  assigns  (when 
necessary  to  drive  their  works),  to  hoist  the 
gate  at  said  Crooke<i  Pond  [which  was  another 
name  for  Singletary  Pond]  so  as  to  let  as  much 
water  run  as  shall  be  equivalent  to  carrying 
two  engines  in  the  grantor's  paper  mill,  when 
the  grantor  does  not  suffer  so  much  to  pass  at 
his  paper  mill;  but  when  the  grantor,  his  heirt 
or  assif^ns  permit  that  quantity  to  pnss  the  pa- 
per mdl,  the  grantees,  tbeir  heirs  and  assigna 
are  not  to  meddle  with  said  gate  or  draw  any 
more  water,  nor  are  they  to  draw  aoid  quantity 
at  any  lime  except  from  six  of  the  clock  in  the 
forenoon  to  six  in  the  afternoon  of  each  work- 
ing  day,  and  the  grantees,  their  heirs  and  as- 
signs are  to  be  at  their  just  proportion  of  the 
expense  of  maintaining  the  gate,  flume,  dam, 
etc.,  at  Crooked  Pond,  and  of  makine  improve- 
menta  upon  the  same  when  necessary  for  Um 
common  beueflt. 

The  second  deed  in  the  order  of  time  was  a 
conveyance  which  included  the  seventh  privi- 
lege, which  is  also  now  owned  by  Rhodesi 
This  was  a  deed  from  Burbank  to  1  imothj^  H. 
Longley,  dated  May  1,  1825,  of  a  described 
parcel  on  MiU  BrooK,  with  a  certain  right  of 
flowing  the  land  above:  "  I  also  give  and 
grant  to  the  said  Longley,  his  heirs  andassigna^ 
the  i^rivilege,  when  it  may  be  necessary  for  the 
purpose  01  keeping  in  operation  milla  which 


The  upper  owner  oannot  vary  the  flow  of  the 
stream  so  as  to  cause  injury  to  the  lower  owner  by 
any  alteration  In  the  conformation  of  his  land,  as 
by  removing  a  ledge  of  rook*  Grant  v.  Kuglar,  8 
L.  R.  A.  606,  81  Oa.  637. 

A  riparian  owner  may  grant  a  part  of  his  estate, 
not  abutting  on  the  stream,  and,  as  appurtenant 
thereto,  a  right  to  draw  water  from  the  stream 
through  his  remaining  land:  and  for  any  diversion 
of  the  natural  flow  of  the  stream  disturbing  such 
right,  the  grantee  may  maintain  an  action.  St. 
Anthony  Falls  Water  Power  Co.  v.  Minneapolis 
(Minn.)  48  N%  W.  Itep.  M. 

Out  he  oannot  authorize,  aa  against  a  lower  pro- 
prietor, aoompRoy  to  take  water  from  the  stream, 
to  be  conducted  to  a  distance  and  sold.  Heiibron 
T.  Fowlvr  Switch  Oanal  Co.  75  CaL  428. 
>  The  riporian  owner  on  a  non-tldol  navigable 
stream  has  ail  the  rights  of  a  riparian  owner,  not 
tnoousiflteut  with  the  public  easement.   IbitL 

Upper  and  Unoer  mm  ovmen. 

The  owner  or  occupant  of  a  water-power  may 
lawfully  pass  through  his  dam  the  entire  volume 
of  water  naturally  flowing  m  the  stream,  but  must 
not  increase  such  volume  to  the  injury  of  adjoin- 
ing lands,    noyington  v.  Squires,  71  Wis.  270. 

Where  an  upper  mill  owner  detains  water  In  his 
reservoir  long  enough  to  operate  his  mill  for  five 
honrs  in  dry -seasons,  which  occur  for  three  months 
of  the  ye.tr.  and  thereby  causes  lower  inilli  to  He 
Idie  for  five  days  at  a  time,  suoh  use  of  the  water  is 
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unreasonable  and  should  t)e  enjoined. 
Uoyle,  6  New  Bng.  Rep.  669, 68  Conn.  2CA, 

But  he  has  the  right  to  stop  the  natural  flow  long 
enough  to  fllJ  up  the  pond  or  reservoir  created  bj 
his  dam,  and  keep  it  full  for  the  use  of  his  mill;  and 
will  be  liable  to  the  lower  owner  only  when  the  usa 
and  detention  of  the  water  is  unreasonable.  Galdf 
well  v.  Sanderson,  68  Wis.  6SS. 

So  long  as  his  dam  stands,  he  must  vent  the  wi^ 
ters  for  mill  owners  below,  so  that  each  shall  have 
the  natural  flow  of  the  stream,  except  so  far  as  tha 
flow  is  modified  by  successive  riparian  proprietors. 
Stevens  v.  Keliey  (Me.)  5  New  Bng.  Rep.  871. 

One  owning  a  suitable  place  for  a  mill  site  cannot 
be  deprived  of  it  because  someone  else  has  wrong- 
fully  interfered  with  the  stream  above  hlm«  unless 
the  interference  has  continued  for  such  length  off 
time  as  to  bar  a  suit  or  Indioate  aoquiesoenoeii 
Koopman  v.  Blodgett,  14  West.  Rep.  008, 70  Mich.  610. 

A  lower  proprietor  may  set  back  the  water  in  Its 
natural  state  to  the  boundary  of  the  upper  proprie- 
tor, but  he  cannot  by  a  dam  or  log  jams  so  as  to 
impede  the  running  of  h  Is  roil  la.  Richards  v.  Peteta. 
14  West.  Rep.  6S8.  70  Mich.  2S8. 

An  upper  proprietor  cannot,  merely  because  ai 
times  the  lower  proprietor  partially  obstructs  the 
operation  of  his  mills,  entirely  abandon  thehr  us«» 
and  claim  damages  therefor,  unless  theobstructloa 
renders  their  operation  impossible  with  profit.  JMd, 

Riparian  rights  generally.  See  notes  to  Haines  v. 
Hail  (Or.)  8  L.  &.  A.  611;  Vuliuar  v.  WUliams  (PaJ 
1L.R.A.004. 
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Hia  grantee  may  have  apon  tbe  premises,  of 
vaislns  the  ffHte  of  the  grantor,  which  is  sit- 
fialed  in  tbe  CTpat  cannl,  so  called,  at  the  out- 
let of  the  ponl  known  by  the  name  of  Crooked 
Pond,  m)  as  to  let  so  much  water  run  as  shall 
t>e  equivalent  to  cnrrvmg  two  engines  in  tbe 
grantor's  paper  mill  by  means  of  a  breast-wheel, 
^whenever  tbe  grnutor  does  not  suffer  so  much 
io  pass  to  the  works  >»'hioh  shall  be  erected  upon 
the  premises:  but  when  the  grantor,  his  heirs 
or  assigns  shall  permit  so  much  water  to  pHSs 
to  tbe  premises  aforesaid,  the  erantee,  bis  heirs 
or  assigns  are  nut  to  meddle  with  said  gate,  nor 
draw  any  more  water,  nor  are  they  to  draw 
••aid  qnanrity  at  any  time  except  from  six 
o'clock  in  the  morning  to  six  o'clock  in  the  even- 
ing of  ench  woiking  day,  and  the  grantee,  his 
-tieirs  or  assigns  are  to  be  at  their  Joint  propor- 
tion of  the  expense  of  mnintaining  tbe  gate, 
"flume,  dam,  etc..  at  Crooked  Pond,  and  of 
making  impiovements  upon  tbe  same,  when 
necessary  for  tbe  common  benefit." 

The  third  deed  in  tbe  order  of  time  wa5«  a  con- 
Teyance  which  included  the  second  privilcife, 
-sow  owned  by  the  plnintiH  Whitney.  This 
was  a  deed  from  Burbank  to  Hervey  Waters, 
•dated  Heptombcr  1,  1828,  of  three  lots,  with  a 
ocrtain  right  of  flowing  the  land  above. 
^'Furrhcrniore,  if  the  said  Burbank,  bis  heirs 
or  assicrns  shall  neclect  to  draw  water  from 
Singletary  Pond  surticieut  to  carry  two  engines, 
«snow  running  in  the  gramor's  mill  from  five 
A.  M.  to  seven  P.  M.  on  ench  working  day, 
-said  Waterx,  his  heirs  or  assiirns  shall  have  a 
lawful  right  to  draw  so  much  water,  at  any 
time  so  neglected  by  the  grantor  or  his  assigns, 
and  no  more,  and  said  Waters,  his  heirs  or  as 
^gns  shall  be  at  equal  ex|)cnse  in  erecting, 
making  or  repairing  the  dam,  flume  or  gates 
mt  Singictary  Pond  with  the  other  owner  of 
privileges  from  said  pond." 

The  fourth  deed  in  the  order  of  time  was  a 
<nortg}ige,  which  included  the  third  mill-site, 
now  owned  by  tbe  plaintiff  Lapham.  This 
morignge  was  given  by  Burbank  to  Stephen 
'Balisbiiry,  dated  March  28,  1829.  and  included 
Tarious  other  parcels  uf  land  besides  the  mill- 
«ite,  but  it  contained  nospeciflc  grant  of  rights 
of  water  in  the  i)ond  or  stream.  This  mort- 
^ge  was  didy  foreclosed. 

The  titles  under  the  above  deeds  all  came  by 
xnesne  conveyance  to  the  several  plaint  ffs. 

The  title  of  the  defendant  is  derived  from 
'Burbank,  tlirough  a  mortgage  given  bv  him  to 
Sanih  Waldo,  dated  Apiil  10,  lt^20,  of  various 
parcels  of  land,  one  of  which  included  the  first 
or  uf>per  piivilegc,  situated  "immediately  be- 
low tlie  outlet  of  Crooked  Pond,  so  called,  with 
tbe  mills  and  privileges  thereon  and  thereto  be- 
longing." This  mortgage  was  duly  foreclosed, 
possesbion  for  breach  of  condition  having  been 
^ven  in  1843. 

Id  order  to  determine  what  was  the  extent  of 
the  rights  rranted  bv  the  first  three  of  the  deeds 
«bove  mentioned,  it  is,  of  course,  proper  to 
Tend  the  deeds  in  the  light  of  the  facts  which 
•existed  and  were  known  to  both  parties  at  the 
time  when  the  deeds  were  given;  and  having 
-done  this,  the  extent  of  the  grant  must  depend 
-upon  the  meaning  of  the  word ^  used. 

Apparently  having  this  lule  in  mind,  the 
master  has  made  a  finding  aa  follows:  "I 
iind  that  Caleb  Burbank,  when  be  made  these 
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grants  of  water  rights  in  said  deeds  of  tbe 
plaintiffs'  and  defendant's  privileges,  in  1825 
and  thereafter,  as  above  recited,  had  adapted 
his  paper  mill,  as  a  wator  mill,  to  the  capacity 
of  the  stream,  so  regulated  in  its  flow  from 
Singletary  Pond  as  a  reserv  )ir,  as  to  produce 
a  constant  and  uniform  volume  of  water  dur- 
ing each  working  day  of  the  year,  and  not 
being  then  familiar  with  the  use  of  the  term 
*  borse  power/  as  the  measure  of  mo'ive  pow- 
er in  the  operation  of  mills,  he  adopted  tbe  re- 
quirements of  his  paper  mills,  as  then  run,  to 
wit,  '  two  paper  engines'  and  the  machinery 
then  necessarily  used  therewith  in  making 
paper,  as  the  measure  of  the  rights  of  the  grant- 
ees, their  b^irs  and  assigns,  in  their  resj^ective 
grants,  as  aforesaid,  from  him.  in  the  waters  of 
said  reservoir  and  stream  therefrom,  retaining 
for  the  owner  of  the  upper  privilege  the  care 
and  management  of  the  reservoir  gate,  subject 
to  the  rights  of  tbe  owners  below,  under  tbe 
grants,  to  hoist  said  gate  when  necessary  to 
{pve  a  regular  and  uniform  flow  of  said  stream 
ID  quantity  or  volume,  so  measured  bv  the 
use  and  requirements  of  said  paper  mill—all 
owners  of  privileges  on  said  stream  to  con- 
tribute equally  in  the  expense  of  maintaining 
said  reseivoir  for  their  common  benefit." 

Two  questions  arise  upon  this  finding:  (1) 
whether,  assuminz  the  facts  to  be  as  tbus 
stated,  the  language  of  the  deeds  can  be  so 
stretched  as  to  give  to  the  several  grantees  a 
right  to  enforce  such  a  regulation  of  the  water 
as  to  produce  a  const  mt  and  uniform  volume 
of  water  during  each  working  day  of  the  year; 
and  (2)  whether  the  evidence  warrants  a  find- 
ing that  such  was  the  intention  ot  the  grantor 
in  giving  the  deeds.  We  are  unable  to  agree 
with  the  finding  of  tbe  master  in  either  par- 
ticular. 

Tbe  language  of  tbe  dee^is  does  not  permit 
the  construction  put  upon  them  by  the  master. 
It  is  of  no  consequence  how  Burbank  operated 
his  own  mill  or  managed  or  reeulated  the  wa- 
ter for  his  own  convenience  and  benefit.  What 
he  conveyed  to  these  grantees  was  toe  ordinary 
right  of  riparian  owners,  except  that  they  were 
only  entitled  to  have  a  certain  specified  and 
limited  quantity  of  water  sent  down  the  stream 
during  certain  hours  of  every  working  day.  If 
that  quantity  shotdd  come,  it  was  expressly 
stipulated  in  the  first  two  deeds  that  the  grant- 
ees should  not  meddle  with  the  gate,  or  draw 
any  more  water;  while  in  the  third  deed  it  was 
specified  that  if  the  grantor  should  neglect  to 
draw  that  quantity,  the  grantees  might  draw 
so  much,  and  no  more.  In  any  event  their 
right  was  expressly  limited  to  that  quantity  of 
water,  which  in  each  deed  was  describei  as 
being  what  would  be  sufficient  to  carry  or 
equivalent  to  carrying  two  engines  in  tbe 
grantor's  mill,  for  so  many  hours  a  day,  tbe 
number  of  hour;}  being  greater  in  the  last  deed; 
and  tlius  in  respect  to  the  quantity  of  water 
which  they  were  entitled  tu  linve  flow  in  the 
stream,  their  right  was  not  quite  that  of  ordi- 
nary riparian  owners.  There  is  nr«t  in  either 
deed  anything  giving  to  the  grantee  a  right  to 
have  tbe  water  held  back  for  his  l>enefit.  The 
only  provision  that  looks  at  all  like  an  under- 
standing between  the  parties  that  the  water 
should  be  held  back  for  the  benefit  of  thegrantr 
ees  is  tbat  which  subjecta  the  grantees  to  a 
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Sart  of  tba  expend  of  maintainiDg  the  dam. 
ume  and  gate  at  the  outlet  of  the  pond.  If 
there  were  any  other  words  golDg  to  iDdicate 
Buch  a  right OD  their  part,  this  provision  would 
certainly  lend  support  to  that  conatruction. 
But  this  provision  of  itself  alone  hy  no  means 
contains  so  much.  The  accumulation  of  wa 
ter  in  Bingletary  Pond  by  means  of  a  dam 
would  naturally  and  almost  necessarily  be  of 
aome  benefit  to  the  various  mill  owners  on  the 
ttream.  The  three  deeda  all  include  a  recog- 
nition that  the  grantor  in  the  first  instance  was 
to  have  the  care  of  the  gate.  The  matter  that 
was  atipulnted  for  was  the  quantity  of  water 
that  should  be  sent  down;  not  the  dutv 
of  the  grantor  in  holding  back  wafer.  It  is 
possible  that  if  the  present  methods  of  using 
water  bad  lecu  foreseen  the  parties  mi&rht  have 
Btipulated  for  having  the  water  held  back,  aa 
well  as  for  sending  it  down;  but  they  did  not  do 
00.  Even  if  it  could  be  made  to  appear  that 
they  intended  to  do  so,  we  are  unable  to  find 
in  the  words  which  they  used  anything  which 
imposes  that  duty  upon  the  grantor. 

]3ut,  moreover,  the  evidence  is  not  sufficient, 
In  our  opinion,  to  warrant  a  finding  that  the 
grantor  so  intended,  or  that,  in  the  words  of 
the  master's  report,  he  "adopted  the  require- 
ment  of  his  paper  mill,  as  then  run,  with  two 
paper  engines,  » nd  the  machinery  then  necea- 
aarily  used  therewith  in  making  paper,  as  the 
measure  of  the  rights  of  the  grantees,"  both  aa 
to  letting  down  and  holding  back  water.  The 
paper  engines,  which,  as  we  understand  it, 
were  machines  for  beating  up  pulp,  were  op- 
erated by  water  coming  through  a  separate 
aperture  and  to  a  separate  wheel,  which  did 
not  carry  other  machinery.  We  cannot  ac- 
cept the  conclusion  that 'when  the  grantor 
specified  two  paper  engines  hQ  meant  to  in- 
clude all  the  other  machinery  in  his  paper 
mill.  Nor  are  we  able  to  find  any  sufficient 
evidence  that  he  intended  to  be  bound  for  all 
time  to  regulate  the  water  for  the  benefit  of 
the  grantees  as  he  was  then  regulating  it  for 
his  own  benefit.  If  such  had  been  the  inten- 
tion, it  would  most  likely  have  been  expressly 
stated.  The  grantees  might  well  expect  in  the 
natural  course  of  things  to  get  a  Iteneflt  from 
the  maintenance  of  the  dam  and  gate;  not 
necessarily  by  having  the  water  held  bark  and 
delivered  with  reference  to  their  special  con- 
Tenience,  but  because  the  water  would  be  so 
accumulated  that  a  less  proportion  would  run 
to  waste.  In  the  absence  of  any  8tipu1atix)n 
or  acquired  right  to  the  contrary,  the  owner  of 
an  upper  privilege  may  make  a  reasonnble  use 
of  the  wafer  and  obstruct  and  accumnlnte  it  in 
a  reasonable  way  for  the  benefit  of  his  own 
mill,  whatever  may  be  the  eflfect  upon  the 
owners  below.  Sonnqfeld  v.  Harris,  4  Allrn, 
494:  Metrifleld  v.  Worcester,  110  l^Iass.  216.  219. 

But  he  must  not  withhold  or  let  down  the 
water  in  an  unreasonable  manner.  Olapp  ▼. 
Eerrick,  129  Mass.  292. 

And  the  grantee  of  a  lower  privilege  gets  no 
right  to  the  use  of  a  reservoir  owned  by  the 
grantor,  unless  it  is  so  specified  in  the  deed, 
even  although  nec<'S8aiT  for  the  beneficial  use 
of  his  mill.     Brace  v.  tale,  4  Allen,  8D3. 

The  grantor  had  a  going  mill,  with  certain 
machinery.  As  a  measure  of  power  fnravited, 
he  selected  a  certAin  portion  of  that  machinery 
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and  agreed  that  if  at  any  time  be  iboald  act 
be  sending  down  enough  water  to  carry  ih» 
specified  portion  of  his  machinery,  the  grantees 
might  come  up  and  raise  his  cate  and  draw 
that  quantity  of  water,  and  he  bound  them  to- 
bear  a  proportion  of  the  expense  of  maintain- 
ing the  gate,  flume  and  dam,  not  of  managing 
tliem.  There  is  no  occasion  for  inferring  that 
the  grantor  intended  to  grant  any  greater  right 
in  respect  to  the  use  of  the  water  Uian  what  is- 
according  to  the  plain  and  natural  meaning  of 
the  words  used. 

But  since  a  riparian  proprietor  has  a  right  to 
insist  that  the  water  shall  not  be  unreasonably 
withheld  or  let  down  by  an  owner  above,  ao 
owner  of  a  stream  at  the  outlet  of  a  gieat  pond, 
who  by  digging;  out  the  channel  and  erecting 
a  dam  at  the  edge  of  the  pond  can  hold  back 
all  the  water  or  quickly  draw  it  down  nearly  U> 
low  water  mark,  has  no  right  by  virtue  of  hi» 
position  unreasonably  to  interfere  with  the 
natural  flow  of  the  stream,  so  as  to  give  th& 
riparian  proprietors  below  a  great  deal  more 
tlian  the  usual  quantity  of  water  during  a  part 
of  the  year,  and  little  or  none  during  the  re> 
mainder  of  the  year.  While  he  is  not  obliged 
to  hold  back  the  water  for  the  Itenefit  of  the 
owners  below,  he  cannot  lawfully  let  it  down 
in  such  a  way  as  to  leave  none  for  a  long  time 
afterwards  to  maintain  the  stream  in  its  usual 
condition. 

Three  of  the  deeds  above  mentioned  recog- 
nize the  existence  of  a  dam,  flume  and  gates  at 
the  outlet  of  the  pond  by  which  the  discharge 
of  water  is  to  be  regulated,  and  they  give  to 
the  grantees  a  right  to  raise  the  gnte  and  let 
down  the  stipulated  quantity  of  water  when- 
ever the  grantor  does  not  suffer  so  much  to 
pass  at  that  point.  While  we  hold  that  these 
provisions  do  not  require  the  grantor  to  main- 
tain'the  dam  and  gate  and  regulate  the  flow  of 
water  for  the  grantees  and  their  successors^ 
nor  limit  his  rigrht  reasonably  to  use  the  water, 
even  thoueh  the  quantity  used  may  exceed 
that  required  by  them,  and  may  leave  in  the 
pond  too  little  to  supply  the  amount  mentioned 
in  the  deeds,  it  is  at  the  same  Ume  manifest 
that  he  cannot  under  these  contracts  unreason- 
ably let  down  the  water  for  his  own  conve- 
nienr-e,  and  thereby  render  nugatory  the  right  of 
his  grantees  to  open  the  gates  and  obtain  water 
for  their  mills.  If  he  assumes  for  his  own 
purposes  to  regulate  the  dis('har&;e  of  water 
from  the  pond,  he  must  do  it  with  a  reason- 
able regard  to  the  rights  of  the  owners  below, 
having  reference  to  the  size  and  nature  of  the 
stream,  and  the  uses  to  which  it  is  adapted. 
Clavp  V.  Herrick,  supra. 

The  plaintifi^s  introduced  in  evidence  a  deed 
from  Caleb  Burbank  to  Goddard  and  Millg^ 
dated  September  12,  1833,  of  the  upper  privi- 
lege; granting  "also  a  right  to  draw  water  from 
Singletary  Pond,  so  called,  sufficient  to  carry 
two  engines  in  the  paper  mill  as  now  used,  or 
all  water  that  naturally  runs  in  the  stream  to- 
gether with  all  privileges." 

The  plaintiffs  contend  that,  although  the 
title  conveyed  by  this  deed  has  been  cut  off  bj 
the  foreclosure  of  the  Waldo  mortgage,  yet  this 
deed  may  be  referred  to  in  aid  of  the  construc- 
tion to  be  given  to  the  deeds  under  which  they 
claim  title,  and  Uiat  it  shows  that  the  grantor 
considered  the  quantity  of  water  which  wa» 
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infflcient  to  carry  the  two  engines  as  equiva- 
lent to  all  the  water  that  naturally  ran  in  the 
stream.  For  some  purposes,  no  douht,  the  re- 
citals in  ancient  deeds  are  competent  evidence, 
as,  for  example,  to  show  the  position  of  a 
na'ural  boundary  {Drury  v.  Midland  R,  Co. 
127  Mass.  571,  581);  or  to  show  pedigree.  1 
Greenl.  £v.  §  104. 

This  doctrine,  however,  does  not  extend  so 
far  as  to  allow  the  estate  jp-anted  in  a  prior 
deed  to  be  expanded  by  recitals  or  statements 
of  the  grantor  in  a  later  deed,  to  the  injury  of 
an  intervening  title.  After  making  the  mort- 
gage to  Waldo  in  1889,  the  grantor  could  not 
impair  the  rights  thereby  conveyed  by  state- 
ments in  a  subsequent  deed,  or  otherwise,  to 
the  effect  that  by  grants  made  prior  thereto  he 
had  intended  to  convey  more  than  those  grants 
of  themselves  would  include.  Moreover,  it  is 
«t  least  open  to  question  whether  the  true 
meaning  of  the  woras  in  the  deed  to  Goddard 
and  Mills  is  not  that  Burbank  thereby  grants 
the  right  to  draw  water  sufficients  to  carry  the 
two  engines,  in  any  event,  or  all  the  water  that 
naturally  runs  in  the  stream  in  case  such 
natural  flow  should  be  greater  than  would  be 
sufficient  for  that  purpose. 

We  are  therefore  of  the  opinion  that  the 
water  rights  granted  by  the  first  three  deeds  in 
the  order  of  time  were  the  ordinary  rights  of 
riparian  owners,  except  that  the  right  of  each 
grantee  to  draw  water  was  limited  to  a  certain 
quantity  during  the  specified  hours  of  each 
working  dav,  and  that  thegfantor  had  norieht 
to  hold  back  the  water  so  that  less  than  tiiat 
limited  quantity  would  flow  down.  And  if  he 
did  so  the  grantees  might  themselves  raise  the 
gate  of  the  outlet  of  the  pond  and  let  down 
water  in  that  quantity;  but  that  the  grantees 
acquired  thereby  no  right  to  have  the  water  in 
the  pond  held  l>ack  for  their  benefit. 

The  plaintifiF  Lapham,  the  owner  of  the 
third  privilege,  derives  his  title  under  a  mort- 
gage which  made  no  special  mention  of  water 
rights,  and  therefore  the  grantee  took,  as  ri- 
parian proprietor,  a  right  to  the  whole  natural 
flow  of  the  stream,  subject  to  such  reasonable 
use  of  the  water  by  upper  owners  as  the  com- 
mon law  allows.  TaurteUot  v.  Phtipa,  4  Gray, 
870. 

This  ri^ht,  as  has  already  been  stated,  does 
not  include  the  right  to  have  the  water  held 
hack  for  his  benefit  by  means  of  the  reservoir 
•nd  dam  above,  which  the  owner  of  the  upper 
privilege  may  have  a  right  of  using  reasonably 
and  properly  for  his  own  benefit;  but  it  do^ 
include  the  right  to  a  larger  quantity  of  wster 
than  the  owners  of  the  other  privileges  had, 
provided  the  natural  flow  of  tiie  stream  would 
furnish  it. 

The  master  finds  that  the  plaintiffs  have  lost 
by  nonuser  and  abandonment  the  right  to  have 
the  water  come  down  in  excess  of  ten  hours  for 
each  working  day.  The  defendant,  however, 
concedes  in  its  brief  that  there  is  no  evidence  to 
support  his  finding,  and  we  discover  none. 
Moreover,  the  rights  of  riparian  owners  are  not 
lost  in  this  way.  Johnson  v.  Jordan,  2  Met. 
234,289. 

Lapbam  was  merely  a  riparian  owner,  and 
the  other  plaintiffs  had  the  rights  of  riparian 
owners,  subject  to  the  qualifications  coolAined 
in  their  respective  deeds. 
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The  defendant,  as  the  owner  of  the  upper 
privilege,  and  of  the  dam,  flume  and  gate  at  the 
outlet  of  the  pond,  acquired  by  the  conveyance 
the  right  to  control  the  gate  and  manage  and 
regulate  the  flow  of  the  water,  except  that  it 
must  not  thereby  interfere  with  the  rights  of 
the  owners  below.  To  Lapham,  the  derendant 
was  bound  to  send  the  whole  natural  flow  of 
the  stream,  subject  to  such  reasonable  obetnic- 
tionsand  accumulations  and  prior  uses  as  miirht 
properly  be  made  for  the  defendant's  own  bene- 
fit. To  the  other  plainliifs,  the  defendant  was 
bound  to  send  down  the  quantity  of  water 
called  for  by  their  several  deeds,  without  ref- 
erence to  the  convenience  of  operating  its  own 
mills;  though  this  duty  would  probably  be  sus- 
pended in  case  a  temporary  stoppn^e  should 
become  neoessair  for  repairs,  or  other  emer- 
gency, outside  of  the  usual  course  of  the  opera- 
tion of  the  mill.  Hankey  v.  Clark,  110  Ma^^ 
262;  Qmld  v.  Boston  Buck  Co,  13  Gray,  442; 
PiUsY,  Lancaster  Mills,  18  Met.  156;  JJraks  v. 
Hamilton  WooUn  Co,  99  Massw  580. 

Having  reached  these  conclusions  as  to  the 
rights  oif  the  respective  parties  under  their 
deeds,  it  is  further  to  be  considered  if  these 
rights  have  been  varied  by  any  adverse  user 
or  prescription,  on  one  side  or  the  other. 

The  master  having  found  that  the  ^antees 
in  the  first  three  deeds  in  the  order  of  time,  by 
the  true  cons  ruction  of  their  grants,  were 
entitled  to  have  the  flow  of  water  reflated 
for  their  benefit,  did  not  find  that  the^  had 
gained  any  right  by  prescription,  nor  is  it  con- 
tended in  the  argument  that  either  of  the  plain- 
tiffs has  gained  in  this  manner  any  icreater 
right  than  nis  deed  conveyed.  Nor  do  we  see 
any  evidence  to  warrant  such  a  claim.  But  the 
defendant  earnestly  contends  that  it  had  gained 
a  ri^bt  by  prescription  to  manage  the  flow  of 
water  from  the  pond  for  its  own  benefit,  in  the 
manner  in  which  it  has  of  late  years  been  ao> 
customed  to  do;  that  is,  by  retarding  the  nat- 
ural flow  at  times,  and  at  other  times  letting 
down  more  than  the  natural  flow,  as  suited  it» 
own  advantage.  The  master  has  found  to  the 
contrary,  and  an  examination  of  the  evidence 
fails  to  satisfy  us  that  this  claim  of  right  on 
the  part  of  the  defendant  is  made  out  The 
importance  of  clear  evidence  to  sustain  a  claim 
of  this  description  was  remarked  upon  by  Judge 
Story,  in  Tyler  v.  Wilkinson,  4  Mason,  897, 
404. 

It  appears  to  us  that  the  acts  of  the  defend- 
ant in  this  direction  have  been  gradual,  and 
that  the  right  now  contended  for  has  never 
been  openly  asserted  till  it  was  drne  by  Red- 
ding, the  defendant's  superintendent,  within  a^ 
few  years.  The  defendant  has  not  suggested  any 
particular  time  or  manner  in  which  it  or  its- 
predecessors  in  title  acquired  by  purchase, 
grant  or  release  any  additional  rurht  to  that 
conveyed  by  the  mortgage  to  Waldo.  In  1886, 
when  the  depositions  in  perpetuam  were  taken, 
there  was  no  intimation  of  such  a  claim.  In 
1861  and  1864,  when  the  owners  of  lower 
privileges  assert  that  they  contributed  money 
towards  the  expense  of  repairs,  as  they  were 
bound  to  do  under  their  dec^ls,  we  find  no  in- 
timation of  anv  claim  by  the  owner  of  the  up- 
per privilege  that  their  rights  under  their  deeus 
had  been  impaired.  In  short,  looking  at  the 
testimony  which  is  reported,  all  of  which  has 
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Iieen  examined  with  reference  to  this  point, 
thouffh  it  is  not  nocesrary  to  refer  to  it  here  iu 
detsiT,  we  are  satisfied  witb  ibe  fludin^  of  the 
master  tbai  tl)e  dcfendnnt  has  not  acquired  the 
Tight  by  prescription  to  control  the  roserroir 
and  the  flow  of  the  stream  th(>refrom;and  there- 
fore the  riffhts  of  the  defendant  musi  depend 
upon  the  deeds. 

It  appears  by  the  evidence  that  Redding,  the 
•defendant's  superintendent,  while  acting  with- 
in tbe scope  of  bis  auibority,  has  practically 
denied  tbe  plaintiilB'  lights,  and  exercised  in 


behalf  of  tbe  defendant  in  recent  years  a  larger 
authority  than  it  rightfully  poMsesses  to  control 
tbe  flow  of  the  water.  Tiie  defendant's 
answers  contain  a  simitar  claim.  Tlie  plain- 
tiffs, therefore,  are  entitled  to  maintain  their 
bills  for  relief,  but  tbe  scheme  proposed  by  the 
master  for  reLnilating and  apportioning  tbe'floir 
of  tbe  water  of  tlie  stream  will  have  to  liegiTea 
up,  and  his  various  findings  which  are  incon- 
sistent witb  the  conclusiona  above  expiessed 
must  l)e  disregarded. 
Ordered  aeeardingljf* 


TEXAS  SUPREME  COURT. 


J.  H.  HILL  and  Wife,  Appt$., 

e. 

B.  B.  KTAIBELU 

<....Tez.. > 

1.  A  mlsearrlaflr®  and  serloiu  flmiMLlr- 
ment  of  the  health  of  a  woman  pocupylQff 
leased  premtsos,  caused  by  frifrbt  produced  bj  a 
boisterous  and  violent  anault  upon  some  neirroes 
.  on  tbe  premises,  and  In  her  presence,  by  the  land- 
lord, who  knew  her  pref^nant  condition,  ffives  a 
cause  of  action  aeralnst  bim. 

"Zm  The  word  ^Hreapass**  in  the  Statute  al* 
lowinir  an  action  for  tn  spaas  to  be  brought  in 
tbe  county  where  it  was  committed,  or  where  the 
defendant  has  hts  domicll,  includes  actions  of 
trespass  on  the  cose. 

(I^bruary  14, 1800.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  District  Ck>urt  for  Freestone  County 
suslainiDg  an  exception  to  the  petition  for  the 
reason  that  defendant  was  not  sued  in  the 
•county  of  his  residence,  in  an  action  to  recover 
damages  for  injuries  from  fright  caused  by  de- 
fendant's negli^'ut  acts.     Rtoened, 

The  case  sulliciently  appears  in  the  opinion. 
Mr,  J.  D.  Childs,  for  appellants: 
For  an  injury  to  tbe  wife,  either  intention- 
ally or  Detrligeully  caui<ed,  which  deprives  her 
of  tbe  ability  to  perform  services  or  lessens  that 


ability,  the  husband  mvj  maintain  an  actloa 
fur  the  loss  of  service  and  also  for  any  incident 
al  loss  or  damage  (Coole;^,  Torta»  p.  226);  or 
they  may  have  a  joint  action. 

Cooley,  Torts,  p.  227;  Bama  t.  Martin,  15 
Wis.  240:  Mattemtn  v.  New  York  Cent,  It  Co.  85 
N.  Y.  487;  AOantie  di  P.  R.  Co.  v.  Ilopkin;  M 
U.  6.  11  (24  L.  ed.  48);  Kavanaugh  v.  JaMS- 
tWe,  24  Wis.  618;  8mith  v.  St,  Jaeeph,  55  Mo. 
450;  Mc Kinney  v.  Weetem  Stage  Co,  4  Iowa, 
430;  Moinry  v.  Chaney,  43  Iowa,  600;  Berger  t. 
Jaeoh9,  21  Mich.  215. 

Injury  to  the  wife's  feelings  is  an  element  of 
actual  damapre. 

Weetern  Union  Tekg.  Co,  T.  Cooper,  71  Tex. 
507. 

To  maintain  an  action  on  the  case  it  is  not 
necessary  that  it  should  be  supported  by  la- 
stances  or  precedents;  it  is  sufllcient  if  tbe  caaa 
in  question  be  covered  by  principle. 

Wait,  Act.  and  Def.  p.  09. 

Tbe  law  implies  that  the  culpable  party  muit 
have  intended  natural  conseuuences  of  that 
which  be  did  or  neglected  tu  do,  and  it  holda 
him  accountable  accordingly. 

Coolcy.  Torts,  p.  84,  citing  Jamee  v.  Can^ 
bell,  5  Car.  &  P.  872. 

An  action  lies  for  an  injury  caused  by  % 
friprbt. 

Canning  v.  Willi  ft  mMtown,  1  Cusb.  451.  See 
also  QaUiigher  v.  Bowie,  61  Tex.  26);  Stutt  t. 
Chieago  dt  N.  W.  B.  Co.  73  Wis.  147,  0  Am.  St. 
Rep.  769. 


NOTB.— TVeivposB  upon  personal  righU. 

Whenever  tbere  Is  a  wrong  there  is  a  remcdsr. 
Booth  V.  Rtarr,  6  Day,  419 ;  Hawley  v.  Bottsford.  27 
Conii.  80;  Bacon  v.  Thorp,  27  Conn.  251;  Davis  v. 
Van  Sands.  45  Conn.  eOO. 

Actions  of  trospasB  are  transitory,  except  for  in- 
jury to  real  property.  McKenna  v.  Fisk,  42  U.  S.  1 
flow.  241  (11  L.  ed.  117). 

Tbe  distinction  between  trespass  and  trespass  on 
the  case  is  abolished  by  Rev.  Stat.,  cbnp.  82. 1 15;  and 
a  declarution  in  either  form  is  good.  Holmes  v. 
Cortbell,  6  New  Eng.  Rep.  794, 80  Me.  8L 

Where  one  In  violation  of  the  law  does  an  act 
which,  in  its  oonaequenoes.  is  Injurious  to  another, 
he  Is  liable,  irrespective  of  neglUrence.  Van  Nor- 
den  V.  Robinson.  45  Hun,  667. 

An  injury  can  be  voluntary  only  when  the  party 
Is  aware  of  the  danger  to  which  another  is  subject, 
and,  realizing  the  inevitable  result,  performs  the 
act  which  inflicts  the  Injury.  Stone  v.  Dry  Dock, 
B.  a  &  B.  R.  Co.  48  Hun,  184. 

In  an  action  of  trespass  for  personal  violenoe,  all 
the  drciimstanoes  of  the  transaction  may  be  shown, 

-7  U  li.  A. 


under  the  Keneral  issue,  to  have  such  elTect  as  they 
merit,  in  determinhiK  the  verdict,  by  initiffationor 
otherwise.  Sutherland  v.  lojnula,  63  Mich.  6i!0,  • 
West.  Rep.  889 

So  in  an  action  of  trespass  for  forcibly  Invadtnflra 
plantation  and  cnrryinr  olT  some  slaves  and  fright- 
en Inir  away  others,  it  was  held  that  evidence  of 
consequential  damaKes  to  the  wood  and  com  of 
plnlntiir  was  admissible.  McAfee  v.  CrofTord,  54  U. 
S.  13  How.  447  (14  L.  ed.  217). 

So  where  a  landlord  unlawfully  evicted  a  tenant. 
Moyer  v.  Gordon,  12  West.  Hep.  145, 113  Tnd.  282. 

A  party  will  be  entitled  to  as  much  damages  for 
any  wrong  or  injury  quietly  endured  as  if  he  vto- 
lently  resisted.  Southern  Kansas  R.  Co.  ▼.  Him^ 
dale,  88  Kan.  £07. 

So  it  has  k)een  held  that  in  a  suit  bv  husband  viA 
wife  for  damages  for  injuries  inflicted  upou  tha 
wife  by  an  Indecent  assault,  full  compensatory 
damages  may  be  awarded  within  the  amouot 
claimed.  Wolf  v.  Trinkle,  103  Ind.  856. 1  West.  Rep^ 
497.  Compare  MoCleUaQdv.PattenoiKPa.)  5  Osoti 
Rep.  784. 
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In  Texas  there  Is  no  distinction  between 
^•tivspass"  and  "trpsr)ii8S  on  the  case." 

Wait,  Act.  snd  Def.  p.  100;  Tmcner  v.  8nyT€, 
4  Tex.  28;  KelUn  ▼.  Reppien,  0  Tex.  448;  8mWi 
T.  (Jlopton,  4  Tex.  100. 

Where  the  foundation  of  the  suit  is  some 
crime  or  oflense,  or  trespass,  for  which  a  civil 
action  in  damages  may  lie,  the  suit  may  be 
brought  in  the  county  where  such  ctime  or  de- 
fense or  ircspnss  was  committed,  or  in  the 
county  where  the  deft* ndant  has  his  domicil. 

Rev.  Stat  art.  1103,  ex.  8;  P.  &  C.  arU.  814, 
495;  Cook  ▼.  Jleriman  (Tex.)  2  White  &  W. 
Civil  Cas.  110;  Armendias  v.  StiUman,  64  Tex. 
624;  Jaeobt  v.  Crum,  62  Tex.  415;  lllien  y. 
Enighi,  8  Tex.  813;  Cahn  y.  Bonnett,  62  Tex. 
674;  Belo  y.  Wren,  68  Tex.  720;  Cooley,  Torts, 
p.  86;  Bl.  Com.  bk.  4,  S§  5,  120. 

I/eun,  Gamnuise  i  QmuuntLfs^  for  ap- 
pellee. 

Gainea,  /.,  delivered  the  opinion  of  the 
court: 

The  case  presented  by  the  petition  In  this 
suit  being  novel,  we  were  in  doubt  whetlier 
the  facts  alleged  showed  a  cause  of  action, 
snd  for  that  reason  set  aside  the  submission  at 
the  last  term,  and  requested  counsel  to  submit 
arguments  upon  that  question.  The  question 
has  been  argued,  and  the  cause  again  submit* 
ted  for  determination.  The  defendant  l)c!ow, 
the  appellee  here,  interposed  an  exception  to 
the  petition  on  the  ground  t1:at  he  was  not 
sued  in  the  county  of  his  residence,  and  tlie 
exception  was  sustained  by  the  court  The 
correctness  of  that  ruling  depends  upon  the 
nature  of  the  suit.  The  petition  alleges,  io 
substance,  that  plaintiffs  were  husband  and 
wife,  and  were  in  posscasion  under  a  lease  of  a 
dwdling-liouse  ana  land  belonging  to  defend- 
ant; that  the  wife  was  well  advanced  io  preg- 
oancv,  and  that  defendant  knew  the  fact,  and 
that  he  was  also  aware  that  any  undue  excite- 
ment to  a  lady  in  that  condition  was  likely  to 
produce  a  serious  injury  to  her  health;  that, 
notwitbstandiDff  these  facts,  be  came  to  plain- 
tiff's house,  ana  in  the  yard,  and  in  the  imme- 
diate presence  of  the  wife,  he  assaulted  two  ne- 
^rroes  io  a  boisterous  and  violent  manner,  and 
that  the  Sitsault  was  accompanied  with  profane 
language,  and  resulted  in  drawing  blood.  It 
was  also  :;lle^d  that  defendant'scooduct  friirht- 
«ned  Mrs.  11  ill,  and  brought  on  the  pains  of 
Jal)or,  and  eventually  produced  a  miscarriage, 
And  otherwise  seriously  impaired  her  health. 

After  a  very  careful  consideration  of  tbe  pe- 
tition, we  are  of  opinion  tbat  its  allegations 
show  a  cause  of  action.  We  have  found  no 
«xact  precedent  for  such  an  action,  but  tbat  is 
no  sufficient  reason  why  an  action  should  not 
be  sustained.  That  a  pbysical  personal  injury 
may  be  produced  through  a  strong  emotion  of 
tbe  mind  tbere  can  be  no  doubt.  Tbe  fact 
that  it  is  more  difficult  to  produce  such  an  in- 
jury through  the  operation  of  the  mind  tban 
by  direct  pbysical  means  affords  no  sufficient 
ground  for  refusing  compensation,  in  an  ac- 
tion at  law,  wben  tbe  injury  is  Intentionally  or 
negligently  iutlicted.  It  may  be  more  difficult 
to  prove  the  connection  Itetwecn  tbe  alleged 
eause  and  the  injury,  but  if  it  be  proved,  and 
the  injury  be  the  proximate  result  of  tbe  cause, 
we  cannot  say  that  a  recoveiy  should  not  be 
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had.  Probably  an  action  will  not  lie  when 
tbere  is  no  injury  except  the  suffering  of  the 
friKbt  itself,  but  such  is  not  tbe  present  case. 
Here,  according  to  the  allegations  in  the  peti- 
tion, the  defendant  has  produced  a  bodily  in- 
jury by  means  of  that  emotion,  and  it  is  for 
tbat  injury  that  the  recovery  is  sought.  If,  in 
bis  assault  upon  tbe  negroes,  be  had  discharged 
a  missive  at  one  of  them,  and  ii  hnd  missed  its 
aim,  and  had  struck  Mrs.  Hill,  and  produced 
a  miFonrriage,  there  is  no  doubt  that  be  would 
be  liable  to  an  action;  and  it  seems  to  us  he 
should  be  equally  held  lisble  for  the  same  re- 
sult, produced  by  tbe  same  conduct,  except 
that  in  tbe  one  case  tbe  means  of  the  injury  it 
a  matcri&l  substance,  and  iu  the  otber  a  men- 
tal emotion.  Of  course,  since  tbere  is  no  in- 
tent to  injure  Mrs.  Hill  alleged,  it  will  lie  a 
question  for  the  jury  to  determine  whether  bis 
conduct,  so  far  as  she  was  concerned,  was  neg- 
ligent or  not;  that  is  to  say,  wbotber,  under 
tbe  circumstances,  and  with  the  hghts  before 
him,  a  reasonably  prudent  man  would  have 
anticipated  tbe  danger  to  her  or  not.  We 
have  been  cited  by  counsel  for  appellee  to  the 
case  of  Itennerv,  Canfielff,  83  Minn.  00.  In 
that  case  the  defendant  shot  a  dog  near  the 
residence  of  tbe  plaintiff,  and  thereby  frisrbt- 
ened  bis  wife  and  caused  a  miscarriage.  Tbe 
court  says,  in  effect,  tbat  the  charge  to  the 
jurv  was  erroneous  t)ecan9e  the  jury  could, 
anu  would  probably,  infer  from  it  tbat  tbe  de- 
fendant was  liable  in  tbe  action  if  the  killing 
of  tbe  dog  was  unlawful;  and  for  this  error 
the  judgment  was  reversed.  In  the  opinion 
the  court  says:  '*If  the  acts  of  defendant 
amounted  to  any  tort  which,  in  any  possible 
view  of  tbe  case,  could  be  held  to  be  tbe  prox- 
imate cause  of  tbe  injuries  complained  of,  tbe 
gist  of  it  mu<«t  be  negligence  in  shooting  in 
such  proximity  to  a  human  residence  as  might 
naturally  and  reasonably  be  anticipated  to  be 
liable  to  injure  tbe  ibmates  by  fright  or  oth- 
erwise. We  are  by  no  means  prepared  to  say 
tbat  upon  the  evidence  a  verdict  for  plaiotifl 
could  be  sustained  even  upon  that  ground. 
But  it  is  enough,  here,  to  say  tbat  the  case  waa 
not  submitted  to  the  Jury  upon  any  such 
theory." 

It  18  evident  that  tbe  court  did  not  decide 
that  no  action  would  lie  even  under  tbe  pe- 
culiar facts  of  that  case.  Besides,  it  appeared 
in  tbat  cose  that  the  defendant  waa  not  aware 
of  tbe  proximity  of  the  plaintiff's  wife  at  the 
time  he  discharged  the  gun. 

We  think  the  petition  in  this  case  discloses  a 
cause  of  action,  and  this  conclusion  brings  us 
to  the  question  originally  presented  in  ap|)el- 
lant's  bnef.  The  petition  allpgcd  tbe  residence 
of  defendant  to  be  in  Leon  County,  and  tbat 
the  injury  was  inflicted  in  Freestone  County, 
in  which  tbe  suit  was  brought  The  defend- 
ant excepted  to  tbe  petition  becatise  the  ao- 
tion  was  not  brought  in  the  county  of  bis  res- 
idence. Tbe  ruling  of  tbe  court  in  sustaining 
tbe  petition  is  assigned  as  error. 

Our  Statute  provides  tbat  no  person  who  ia 
an  inhabitant  of  tbe  6tate  shall  be  sued  out  of 
tbe  county  of  his  domicil  except  in  certain 
cases.    Rev.  Stat.  art.  1108. 

Among  the  exceptions  is  the  following: 
"Where  tbe  foundation  of  the  suit  is  some 
crime  or  offense  or  tiespaas  for  which  a  dvil 
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action  in  damages  may  lie,  in  which  case  the 
suit  may  be  brought  ixx  the  county  where  such 
crime  or  offense  or  trespass  was  committed,  or 
in  the  county  where  the  defendant  has  his 
domicil."    ReT.  Stat,  art  1198  (ex.  8).    • 

It  is  clear  that,  unless  the  action  in  this  case 
can  be  clissed  as  a  trespass  within  the  meaning 
of  that  term  In  the  provision  quoted,  the  suit 
wan  improperly  brou;^ht  in  Freestone  County, 
and  the  determination  of  that  point  depends 
upon  the  further  question  whether  the  word  is 
used  in  that  Statute  in  its  most  restricted,  or 
in  a  more  enlarged,  legal  sense.  In  its  widest 
sign]  Heat  ion,  it  means  any  violation  of  law. 
In  its  most  restricted  sense,-  it  signifies  an  in- 
Jury  intentionally  inflicted  by  force  either 
upon  tbe  person  or  property  of  another.  But 
k  still  has  a  signification  in  law  much  more 
narrow  than  the  first,  and  more  enlarged  than 
the  second,  meanine  given,  and  embraces  all 
cases  where  injury  u  done  to  the  person  or  to 
properly,  and  is  the  indirect  result  of  wrong- 
ful force.     Abb.  Law  Diet.  Ir&npais, 

In  this  last  sense  the  word  would  include  in- 
juries to  ))ersons  or  property  which  are  the  re- 
sult of  the  negligence  of  the  wrong-doer,  and 
it  seems  to  us  more  in  consonance'  with  the 
purpose  and  spirit  of  the  exception  to  hold  that 
It  was  in  this  sense  that  it  mtended  that  the 
word  should  be  understood.  We  presume  the 
exception  was  made  in  the  interest  of  the  in- 
jured party,  and  not  of  the  wron&^-doer;  and 
we  see  no  good  reason  why  a  distinction  should 
be  made  l^tween  an  injury  resulting  from  in- 
tentional violence  and  one  resulting  irom  neg- 
ligence. It  occurs  to  us  tbe  consideration 
which  induced  the  exception  was  that  one  who 
had  been  injured  in  his  person  or  his  property 
by  the  willful  or  neglis^ent  conduct  of  another 
•hould  not  be  driven  to  a  distant  forum  to  get 
a  redress  of  his  wrongs. 

In  the  case  of  Ten  Eyck  t.  Rurik,  81  N.  J. 
L.  428,  the  Supreme  Court  of  New  Jersey 
construed  the  word  "trespass,"  as  used  in  a 
statute  of  that  State,  as  descriptive  of  a  class  of 
actions,  and  held  that  it  was  not  used  in  its 
most  restricted  sense,  but  applied  also  to  all 
actions  of  trespass  on  the  case.  See  also  Cook 
▼.  Bertman,  2  White  &  W.  Civil  Cas.  770. 

If,  as  we  think,  the  word  "trespass,"  in  our 
Statute,  was  intended  to  embrace,  not  only 
actions  of  trespass  proper,  as  known  to  the 
common  law,  but  also  actions  of  trespass  on 
the  case,  it  is  clear  that  the  action  in  this  case 
was  properly  brought  in  Freestone  County, 
and  that  the  court  had  Jurisdiction  over  the 
person  of  the  defendant. 

We  conclude  that  the  court  erred  in  sustain- 
ing the  exception  to  the  petition;  and  for  this 
error  thejudgtnent  is  reversed,  and  the  cause  re- 
tminded. 


PEREZ,  Hff.  in  Err.^ 
e. 

RAYBAUD.  ' 

( Tex. ) 

▲  landlord  is  not  liable  to  a  servant  of 
his  tenant  for  injuries  occasioned  hj  a  dan- 


gerous oonditlon  of  tha  premises  extottaff  at  the- 
time  of  the  lease,  althoa^^  he  subeequeatly  prom^ 
Ised,  without  any  new  oonafderatton,  to  repair 
the  premises,  if  there  was  no  covenant  to.  repair 
in  the  lease. 

(Fehraary  4, 189(X|  ' 

I?RROR  to  the  District  Court  for  Oalvestott 
J  County  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  to  recover  damages  from 
a  landlord  for  personal  injuries  alleged  to  have 
resulted  from  the  defective  condition  of  the 
leased  premises.    Affirmed, 

Commissioner's  opinion. 

The  facts  sufficiently  appear  in  tbe  opinion. 

Mr,  li.  E.  Treaevant  for  plaintiff  in  error. 

Ko  appearance  for  defendant  in  error. 

Collardf  J.,  delivered  the  foUowing  opin- 
ion: 

Suit  by  plaintiff  in  error,  servant  of  a  tenant, 
against  defendant  in  error,  the  owner  of  the 
rented  premises,  for  damages  resulting  from 
the  falling  of  a  cistern.  The  petition  alleged 
that  defendant,  the  owner  of  the  premises, 
leased  them  to  A.  Watts  to  use  as  a  restaurant; 
that  he  was  employed  by  Watts;  that  there  was 
a  cistern  upon  the  premises  of  the  capacity  of 
8,000  gallons,  which,  because  of  its  def(  ctive 
suppor  s  ^the  same  being  decaved  and  ii:suffi- 
cient)  and  because  of  the  weight  of  Wi.ter  it 
contained,  fell  upon  plaintiff  whUe  he  was 
in  the  discharge  of  his  duties,  without  hia 
fault,  causing  serious  and  permanent  phys- 
ical injuries;  that  the  defect  in  the  cistern  ex- 
isted at  and  before  the  lease  to  Watts;  that 
defendant  knew  of  the  defect  in  thecistera  and 
its  supports  before  the  injury,  and,  ai  tbe  re- 
quest of  Watts,  had  promised  to  have  the  same 
repaired  before  it  fell,  but  had  failed  and  neg- 
lected so  to  do;  that  plaintiff  was  at  the  time 
of  the  injury  ignorant  of  the  unsafe  condition 
of  the  cistern;  that  its  bad  condition  whs  not 
the  result  of  temporary  and  unusual  use  and 
wear,  but  of  age  and  natural  decay.  The  court 
below  sustain^  a  general  demurrer  to  tbe  pe- 
tition, and  the  case  is  here  on  writ  of  error, 
with  a  general  assignment  by  plaintiff  that  the 
court  erred  in  sustaining  the  demurrer.  There 
is  no  brief  on  file  for  defendant. 

It  is  well  settled  that  the  owner  of  leased 
premises  is  liable  to  tbe  public  or  to  third  per- 
sons for  injuries  resulting  from  a  defective 
structure  on  tbe  premises,  when  the  defect  ex> 
isted  at  the  time  the  lease  was  made,  or  whei^ 
be  had  covenanted  to  repair  and  keep  in  repair. 
Thomp.  Neg.  817;  MarshaU  v.  Heard,  59  Tex. 
267;  Omngs  t.  Jones,  9  Md.  108;  Grady  v. 
Wolsner,  46  Ala.  881;  Belmg  v.  Jordan,  6^ 
Ind.  21. 

The  case  at  bar  is  not  an  action  by  a  stranieer, 
but  by  the  servant  of  a  tenant  against  the  owner; 
and  in  such  case  the  rule  seems  to  be  that  the 
landlord  is  liable  only  when  he  had  contracted 
or  is  under  obligation  to  keep  the  tenement  in 
repair,  or  has  been  guilty  of  fraud  or  deceit 
which  would  release  the  tenant  from  Lis  im- 
plied obligation  to  repair. 
"It  ifl  a  general  rule,"  says  Mr.  Thompson 


NOTB.—iVe9f ffrenee;  dangerous  premises. 
Whether  a  buiidina  haa  been  made  unsafe  by  the 
agency  of  time  or  the  acts  of  trespaasera  is  Imma- 

7  L.  R.  A. 


terlal  as  alTeotlnff  tbeowiier*8  liability,  where  it 
within  his  power  to  prevent  such  condition,  aa,  la 
either  aventt  tt  Is  the  owaer^S  duty  to  keep  hie 
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PoRBz  y,  Ratbaud. 
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in  his  work  on  Negligence  (vol.  1,  p.  823, 
^  8)  "that,  in  the  ahseoce  of  fraud  or  deceit, 
there  is  no  implied  covenant  that  the  demised 
premises  are  fit  for  oocupation,  or  for  the  par- 
ticular use  which  the  tenant  intends  to  make  of 
them.  .  .  .  Tiiererore  the  tenant  has  no 
remedy  against  the  landlord  for  suffering  the 
premises  to  get  out  of  repair,  .  .  .  and 
this  rule  extends  to  servants  and  others  enter- 
ins  under  ihe  tenant's  title." 

In  Jafft  V.  llarteau,  56  N.  T.  401,  the  court 
states  the  doctrine  as  announced  in  the  fore- 
going quotation,  and  says:  "The  question 
must  be  regarded  as  settled  by  authoritv."  Tbe 
action  in  that  case  was  against  the  landlord  for 
an  injury  of  the  wife  of  the  sub-lessee,  and,  re- 
ferring to  the  case  of  Uodley  v.  Ha^erty,  20  Pa. 
887,  which  held  a  contrary  doctrine,  says  that, 
in  that  case,  "some  importance  was  attached . 
to  the  fact  that  the  building  was  erected  by  the 
defendant.  This  may  have  been  regarded  as 
proper  in  that  case,  as  tending  to  show  him 
guilty  of  fraud;"  and  the  court  proceeds  to 
show  that  casus  where  one  erects  a  nuisance  on 
his  premises,  and  afterwards  parts  with  the 
possession,  have  no  application  to  tlie  case  un- 
der consideiation;  and  then  concludes,  that 
"there  is  no  reason  for  holding  the  lessor,  in 
the  absence  of  any  agreement  or  fraud,  liable 
to  tbe  tenant  for  the  present  or  future  condi- 
tion of  the  premises,  that  would  not  be  equally 
applicable  to  a  similar  liability  sought  to  be 
imposed  by  a  grantee  in  fee  upon  his  grantor." 
The  following  cases,  besides  those  cited  in  the 
foregoing  case,  assert  the  same  doctrine,  that 
there  must  be  an  express  covenant  or  agree- 
ment by  the  lessor  to  keep  in  repair,  in  order 
to  make  him  liable  to  the  tenant.  Scott  v. 
Bimond,  54  N.  H.  481;  Brewster  v.  De  Fremery, 
ZB  Cal.  841;  (/Brien  v.  CaptoeU,  59  Barb.  497. 

The  last  case  cited  is,  in  principle,  like  the 
one  before  us.  The  action  was  by  a  washer- 
woman in  the  employ  of  the  tenant,  against 
tbe  landlord,  and'  the  court  heli  that  where 
there  is  no  frnud.false  representations  or  deceit, 
and,  in  the  absence  of  an  express  warranty  or 
<K>venant  to  repair,  there  is  no  implied  cove- 
nant in  favor  of  the  tenant;  and,  as  the  plain- 
tiff stood  in  his  place,  there  was  no  liability  on 
tbe  part  of  the  landlord  to  her. 

The  authorities  are  abundant  sustaining  the 
doctrine  that  the  owner  cannot  create  a  nui- 
aance  on  his  premises,  and  relieve  himself  of 
liability  to  a  third  person  injured  thereby,  by 
leasing.  It  is  also  the  law  that  he  would  be 
liable  to  a  stranger  where  the  defective  struc- 
ture causing  the  injury  is  on  the  premises 
when  they  are  leased;  but  such  liability  would 
not  exist  in  favor  of  the  tenant,  where  there  is 
no  contract  by  the  landlord  to  repair,  and  no ' 


fraud,  because  he  does  not  owe  the  tenant  the 
duty  of  repairing,  as  he  does  the  public  and 
strangers. 

Tbe  cases  cited  by  plaintiff,  holding  the  land- 
lord liable,  are  cases  where  the  injury  was  to 
third  persons  lawfully  upon  the  rented  prem- 
ises, or  where  the  landlord  owed  a  duty  to  the 
public  to  repair.  Tbe  cases  cited  are  Albert  v. 
State,  66  Md.  825.  6  Cent.  Kep.  447;  RanHn 
V.  Ingwereen,  49  N.  J.  L.  481,  8  Cent.  Rep.  871; 
Joyce  V.  Mirtin^  15  R.  I.  558, 4  New  Eng.  Rep. 
796;  Dalay  v.  Savage,  145  Mass.  8i,  4  New 
Eng.  Rep.  868.  The  first  case  was  a  suit  by  a 
minor  for  damages  for  death  of  parents  who 
were  drowned  in  consequence  of  the  oegligenoa 
of  the  owner  of  a  wha]*f  leased.  Tbe  next  case 
was  a  suit  by  a  tenant  of  one  part  of  a  build- 
ing for  damages  resulting  from  tbe  bursting  of 
water  pipes  in  another  part  of  the  building,  co- 
pied by  another  tenant,  who  had  covenanted 
to  repair,  where  it  was  held  that  the  landlord 
of  the  tenant  on  whose  premises  the  piiies  were 
defective  was  liable.  The  next  case  wajs  whera 
the  owner  of  a  defective  wharf  leased  it  in  a 
defective  condition.  It  was  held  that  he  was 
liable  to  one  lawfully  using  it  for  the  purposes 
for  which  it  was  inlendedl  The  court  held 
both  lessor  and  lessee  liable. 

Dalay  v.  Savage,  the  next  case  cited, was  an 
action  for  damages  by  a  person  who.  while 
lawfully  using  a  way  abutting  leased  premises, 
fell  into  a  coal- bole  upon  tbe  way. 

In  none  of  these  cases  w*as  the  suit  by  the 
tenant,  or  the  servant  of  the  tenant,  of  the 
premises,  having  the  defective  structure  upon 
them,  and  none  of  them  is  authority  for  the 
proposition  that  the  landlord  would  be  liable 
to  such  tenant  or  servant,  where  be  was  under 
no  obligation  or  contract  to  repair.  The  mera 
fact  that  there  was  a  nuisance  on  the  premises 
at  the  time  the  property  was  rented  would  or- 
dinarily render  the  lessor  accountable  for  dam- 
ages to  a  stranger  lawfully  passing  thereon, 
whether  he  contracted  to  repnir  or  not;  and,  in 
case  he  had  not  so  contracted,  both  the  lessor 
and  lessee  would  be  liable. 

It  is  alleged,  however,  in  plaintifTs  petition, 
that  he  did  not  know  of  the  defects  in  the  sup- 
ports of  the  cistern,  but  that  defendant  did 
know  the  fact  at  and  before  the  injury,  and 
that  at  the  request  of  her  tenant.  Waits,  she 
had  promised  to  make  the  necessary  rei^airs, 
but  had  failed  and  refused  to  do  so.  This  al- 
legHtion  may  have  been  set  up  to  show  that 
defendant  was  liable,  because  she  had  so  prom- 
ised and  contracted.  The  promise  was  merely 
gratuitous,  not  made  at  the  time  of  the  lease, 
and  was  no  part  of  tbe  original  contract.  It 
was  without  consideration^  and  could  not  ba 
enforced. 


Irafldloff  In  a  safe  condition.  Tucker  v.  Illinois 
•Gent.  R.  Co.  7  So.  Rep.  134. 

One  who  enters  the  pii  vate  apartments  of  another 
«t  the  mere  license  of  tbe  latter  does  so  8ubJ>  ct  to 
«11  tbe  attendant  risks.  Buhmidt  v.  Bauer,  6  L.  B. 
A.  (KQ,  and  note.  80  Oal.  66S. 

PJacinff  an  iron  railing  with  pointed  top  around 
«n  area  In  front  of  a  house  is  not  negligence  such 
■as  to  create  a  liability  for  Injuries  by  one  of  such 
points  to  the  hand  of  a  traveler,  which  he  puts  out 
to  save  himself  from  falling  when  he  slips  on  an 
Icy  pavement.  Kelly  v.  Bennett  (Faj  7  L.B.  A.  120, 
Jind  noU,  2S  W.  N.  C.  868. 
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Where  a  tenant  who  has  lonor  lived  In  the  build- 
ing, and  knows  that  tbe  cellar  stairs  are  rickety  and 
dan^ret'ous,  goes  down  tbem  for  a  mere  trifle,  and 
is  injured,  she  is  guilty  of  contributory  negligence; 
and  the  ftiot  that  her  landlord  has  had  notice  to  re- 
pahr  tbe  stairs  and  has  failed  to  do  so  is  immateriaL 
Town  V.  Armstrong,  75  Mich.  680. 

Owner  of  private  premises  not  liable  for  neglect 
to  keep  them  in  repair.  Bee  mitt  to  Schmidt  v. 
Bauer  (Cal.)  5  L.  K.  A.  680. 

If  nuLoftnce  is  created  by  owner,  damages  are  re- 
coverable. See  noU  to  Waason  v.  PetUt  (M.  Tj  • 
L.B.A.791 


Califobnia  Supbemb  Coubt. 


There  is  a  case  sirntlar  to  this,  where  the  suit 
was  broii&ht  by  the  tenant.  He  had  requested 
tbe  landlord  to  repair  a  privy  aiiached  to  the 
tenement,  and  the  landlord  agreed  to  do  so. 
He,  with  some  common  laitorers,  attempted  to 
make  the  repairs.  Reported  to  the  tenant's 
wife  that  the  privy  was  safe.  She  went  into  it 
the  same  eveninsr,  when  the  floor  fell  through, 
and  she  was  precipitated  into  the  vault,  and 
injured.  The  court,  discussing  the  case  says: 
"In  the  ordinary  contract  between  landlord 
and  tenant,  there  is  no  implied  warranty  on 
the  part  of  the  forriier  that  the  demised  premi- 
ses are  in  tenantable  condition.  He  is  under 
no  obligation  to  make  repairs,  unless  such  a 
stipulation  makes  a  part  of  the  original  con- 
tract; and  any  promise  to  do  so,  founded 
merely  on  the  relation  of  the  parties,  and  not 
one  of  the  conditions  of  the  lease,  would  be 
without  consideration,  and  for  that  reason 
would  CR-ate  no  liability.  But,  altbouch  a 
gratuitous  executory  contract  of  that  Kind 
would  not  be  binding  upon  him,  be  would 


place  himself  in  a  very  different  position.  If  b» 
should  see  fit  to  treat  it  as  binding,  and  act- 
ually enter  upon  its  fulfillment.  He  is  at  lib- 
erty to  repudiate  it,  or  to  perform  it  at  his  op- 
tion; but,  if  his  choice  shouhl  be  to  perform  it 
he  comes  under  some  degree  of  liability  as  to 
the  manlier  of  its  performance.  Oill  v.  Mid- 
dUton,  106  Mass.  478,  479,  and  authorities 
cited. 

We  have  quoted  freely  from  this  case,  be- 
cause it  is  the  law  of  the  point  under  consider- 
ation in  the  case  before  us,  and  is  decisive  of 
it.  The  reasonine:  is  sound  and  well  presented, 
and  saves  us  the  trouble  of  further  discussion. 
We  think  the  plainiiff's  petition  was  l^d  on 
general  demurrer,  and  that  there  was  no  error 
in  the  ruling  of  the  court  so  holding,  and  that 
the  Judgment  should  be  afQrmed. 

Stayton*  Ch,  J,: 

Report  of  Commission  of  Appeals  examined^ 
their  opinion  adopted,  and  judgnmtU  i^fflrmtdL 
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RILEY,  Betpt.. 

V, 

SIMPSON  etal,  Appti. 
t  <....OaL....) 

The  owners  of  a  leased  building  wbo  con- 
sent to  the  erection  of  an  awning  by  the  tenants, 
and  contribute  lumber  for  its  con^ truotion,  are 
liable  to  a  person  Injured  by  the  falling  of  the 
awning  und  a  portion  of  the  wall  to  whiub  it  was 
attacLecf,  because  the  wall  was  not  of  siifflctent 
ttrengtii  to  support  the  burden. 

(I^bruary  20,  ISOOi) 

A  PPEAL  by  defendants  from  a  Jud^^ment  of 
H.  the  Superior  Court  for  the  County  of  San 
Joaquin  in  favor  of  plaintiff,  and  from  an 
Older  denying  a  motion  for  a  new  tiial,  ic  an 
action  to  lecover  damages  for  personal  injuries 
alle^ed^  to  have  been  caused  by  a  nuisance 
ma.nlained  by  defendant.     Affirmed, 

1'he  case  suiricicnily  appears  in  rhe  opinion. 

Jdewrt,  W.  L.  Dudley  and  W.  U.  Gibson 
for  appellants. 

Messrs.  J/C.  Campbell  and  James  H. 
Budd  for  respondent. 

Sharpsteinv  /.,  deliyered  the  opinion  of 
the  coui  I: 

This  action  is  brought  to  recover  damai^es 
caused  by  the  fnlling  of  an  awning  and  a  |3or- 
tion  of  a  bilck  wall  upon  the  plaintiff  while 
passiu&r  alone  upon  a  sidewalk  imder  8»id  awn> 
mg.  Deferdanis  were  the  owners  and  lessors 
of  the  building  to  which  ssid  awning  was 
attached.  Tbe  case  was  tried  by  a  juiy,  which 
rendered  a  verdict  in  favor  of  the  plauitiff  for 
$5,000.  Defi  ndants  moved  for  a  new  trial  on 
several  grounds,  one  of  them  being  * 'insuf- 
ficiency of  tbe  evidence  to  justify  the  veniict." 
The  motion  for  a  new  trial  was  overruled,  and 
7L.R.A. 


from  the  order  OTemiling  ft  and  the  Jud&rment 
this  appear  is  taken.  There  wassuRlcient  evi- 
dence to  Justify  a  finding  that  the  wall  to  which, 
the  awning  was  attached  was  not  of  sufficient 
strength  to  support  that  burden,  although  ;t  did 
support  it  several  months.  But  the  evidence 
is  abundantly  sufficient  to  justify  a  finding  that 
it  was  carelessness  to  hang  such  an  awning  to  a 
wall  in  the  condition  that  this  wall  is  proven 
to  have  been.  And  somel)ody  was  guilty  of 
carelessness  in  placing  it  there.  The  building, 
or  some  part  of  it,  was  occupied  by  tenants  of 
appellants,  and  it  was  doubtless  at  the  instance 
oif  those  tenants  that  the  awning  was  put  up,  and 
it  was  put  up  by  contractors  employed  by  said 
tenants.  But  appellants  not  only  knew  of  and 
consented  to  the  erection  of  tbe  awning,  but 
contributed  the  lumber  for  its  constiuction;  the 
tenants  providing  the  iron  used  in  tbe  construe 
tion  of  it,  and  paying  the  contractors  for  the 
woik  on  it. 

In  Kalis  v.  Shatirtek,  69  Cal.  508,  this  court 
said:  "It  is  well  settled  that  a  landlord  is  not 
liable  for  such  consequences,  unless  (i )  the  nui- 
pance  occasioning  the  injury  exi.^ted  at  the  time 
the  premises  were  demised;  or  (2)  the  structure 
was  in  such  a  condiiion  that  it  would  be  likelj 
to  become  a  nuisance  in  the  ordinary  and 
reasonable  use  of  the  same  for  the  purpose  for 
which  it  was  constructed  and  let,  and  the  land- 
lord failed  to  repair  it  {Jessen  v.  Sweiuert,  6^ 
Cal.  182;  Rector  v.  BucUort,  3  Hill,  193;  MuUen^ 
V.  St.  John,  57  N.  Y.  667;  JJyssey  v.  Iiyan{M6,} 
2  Atl.  Rep.  729;  Wood,  Nuis.  ^§  295.  676; 
Wood,  Lnnd  and  Ten.  918);  or  (8)  the  landlord 
authorized  or  permitted  the  act  which  caused  it 
to  become  a  nuisance  occasioning  the  injury."^ 

In  this  esse  appellants  not  otdy  authorized 
or  f>eimitted  the  act  which  cauFed  the  nuisance 
occasioning  the  injury,  but  contributed  to  it  by 
furnishing  material  to  be  u.«ed  in  creating  it. 
Under  the  rule  above  stated,  appellants  are 
certainly  liable  for  the  consequences  of  an  act 


See  also  26  L.  R.  A.  256. 
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to  which  they  ooDtrlbnted.  We  perceire  do 
merit  id  nny  of  the  ezceptioDS  takeo  to  the 
niliDffs  of  the  court  durio^  the  trial.  The 
damafi:c8  awarded  the  plaiatiff  are  not,  in  our 
epimoD,  exceflsive,  aod  the  iDStruction  of  the 


court  upoD  the  sabject  of  damages  was  not  er- 
rooeous. 

Judgment  and  order  qffirtned, 

/We  concur:  Thorntoiit  «/•«  MeFarlaad*. 
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John  HARRISON 
e. 

DETROIT.  LANSING  A  NORTHERN 
R.  CO.,  AppL 

i Mich,....) 

1,  An  en^neer  and  fireman  of  a  loco- 
motive are  fellow  servants  of  a  section  hand. 

S.  Whether  the  proximate  eause  of  an 
injunr  to  an  employ^  loodinfr  pol^  on  a  car  was 
the  t'uilure  of  the  engineer  or  flrt>man  of  an  en- 
gine which  struck  the  car,  to  ring' the  bell,  or  the 
nefrligence  of  the  assistant  road-master  in  order- 
ing  bfm  to  continue  the  work  while  the  engrine 
WAS  backing  down,  telling  him  there  was  plenty 
of  time,  and  throwing  him  off  his  guard,  leading 
him  to  believe  that  the  road-master  would  take 
oare  tliat  the  enirine  did  not  strike  the  oar,  is  an 
Important  question  in  di'terminiog  the  liability  of 
the  employer,  and  if  properly  presented  must  be 
submitted  to  the  Jury. 

8«  A  command  to  continue  ^rork*  given 
by  one  standing  in  the  master's  place* 

will  not  Justify  a  railroad  employ^  engaged  in 
loading  a  car  in  doinir  so,  without  attempting  to 
save  himself  from  danger  when  he  sees  that  the 
near  approach  of  an  engine,  of  which  hissuperi  ir 
is  ignorant,  has  rendered  such  continuance  per- 
ilous. 

4*   An  employe  is  not  a  fbUow  servant 

but  a  superior  or  agent,  for  whose  acts  the  mas- 
ter is  held  liable,  so  far  as  he  is  char;red  with  an 
act  which  the  law  imposes  upon  the  master  the 
duty  to  perform. 

6«  An  assistant  road-master,  having  gen- 
eral charge  of  a  portion  of  a  railroad,  with  con- 
tr  1  of  all  the  section-gangs  along  that  line,  is  not 
a  fellow  servant  with  a  section  hand  so  as  to  pre- 
vent recovery  by  the  latter  for  an  injury  caused 
by  the  negligence  of  the  former  in  ordering  him 
to  continue  work  while  an  engine  is  approaching, 
thus  throwing  him  off  his  guard,  and  then  failing 
to  take  care  to  prevent  injury  by  the  approach 
of  the  engine. 

(February  20.  UOOJ 

ERROR  to  the  Circuit  Court  for  Kent  Coun- 
ty to  review  a  Jud foment  in  favor  of  plain- 
tiff  in  an  action  to  recover  damai^s  for  per- 
sonal injuries  alleged  to  have  resulted  frotn  the 
negligence  of  defendant's  servant.  Affirmed, 
The  facts  are  fully  elated  in  the  opinion. 
Meserg.  0.  B.  Lothrop  and  Smith  ft 
Stevens  for  defendant,  appellant 

NOTS.— Proximate  and  remote  cause  of  Injury. 
See  noie»  to  Liouisvilie,  .  AN.  A  C.  R.  Co.  v.  Lucas 
(Ind.)  6  L.  R.  A.  IM;  Brickson  v.  St.  Paul  &  D.  K.  Co. 
(Minn.)  6  L.  IL  A.  786. 

Fellow  set-van  ts,  who  are.  See  Murray  v.  St. 
Louis  cable  A  W.  R.  Go.  (Mo.)  6  L.  B.  A.  73S,  and 
cases  referred  to  in  tiota. 
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Mesire.  Isaac  M.  Tomer  and  Bimey 
Hoyt,  with  Mr.  John  ▲•  Fairlleld»  lor 

plaintiff,  appellee. 

Lonift  J*.,  delivered  the  opinion  of  the  court; 

This  action  is  bruujc^ht  to  recover  for  per* 
sonal  injuries  sustained  by  the  plaintiff  throu&^h^ 
the  claimed  negligence  of  the  servants  of  the 
defendant.    On  the  trial  the  plaintiff  had  ver- 
dict and  judgment  for  $9,000.    The  plaintiff 
had  been  in  the  employ  of  the  defendant  Com- 
pany for  about  eight  years,  though  for  some- 
portion  of  that  time  he  had  been  laid  off,  by 
diiection  of  those  in  charge  of  the  works  of  the 
Coropsny.*    During  that  time,  his  employment- 
had  been  confined  to  the  work  as  a  section  fore- 
man and  band  under  a  section  b  ss.    At  the- 
time  of  the  injuries  complained  of  one  Oeorge 
Light  was  the  defendant's  assistant  road-master 
of  the  western  division,  having  charge  of  its- 
tracks  from  Stanton  to  Big  Rapids,  and  from- 
Howard  City  to  Saginaw,— a  line  of  about  150* 
miles  of  defendant's  road,  Mr.  Doyle  being  the 
general  road- master.    On  the  mornins:  of  No- 
vember 11, 1887,  Light,  having  been  ordered  by 
Dovle,  the  general  road  master,  to  go  to  Cedar 
Lake,  east  of  Edmore,  to  move  some  telegraph 
poles,  ordered  two  section  foremen, — Cushton, 
to  whose  gang  plaintiff  belonged,  and  Horton, 
— to  take  their  gangs  there  for  that  purpose. 
Light  went  with  them  from  Edmore  on  a  hand 
car,  and  assumed  charge  and  direction  of  the 
work.    The  poles  were  partially  loaded  on  a 
flat  car  standing  on  a  sidetrack,  and  in  loading 
were  piled  much  higher  on  the  side  of  the  car 
furthest  from  the  pile  of  poles  than  on  the 
other,  the  car  being  blocked  up  to  prevent  its 
tipping.     A  freight  train  c:ime  along  on  the 
main  track  from  towards  Edmore  ^uing  east- 
ward, when  Light  ordered  the  engine  of  tbia 
truin  to  be  detached  for  the  purpose  of  movme 
the  car  upon  which  the  poles  were  being  placed 
to  another  part  of  the  yard.    The  engine,  on 
being  detached,  proceeded  eastward  beyond 
the  switch;  and,  the  switch  being  then  turned, 
it  was  then  backed  in  upon  the  switch  tuwarda 
the  car  upon  which  the  plaintiff  was  at  work, 
— plaintiff,  with  two  other  men,  being  on  the 
east  end  of  the  car,  with  his  back  towards  the 
approaching  engine,  and  standing  on  the  poles 
abjut  five   feet  above  the  deck  of  the  car. 
Plaintiff  claims  that  the  engine  was  then  about 
sixty  feet  from  him,  when  he  desisted  from  his 
work,  and  turned  bis  head  around,  looked  tow* 
ardslhe  approaching  engine,  and  said  to  Light, 
who  plaintiff  claims  was  standing  rear  the 
main  track,  and  about  ten  feet  east  of  the  car 
on  which  plaintiff  was  at  woik,  "George,  this 
here  car  will  about  do.    She  is  about  level,"' 
— and  at  the  same  time  plaintiff  grabbed  hold 
of  the  poles  to  protect  himself  if  the  engine 
came  back  to  the  car,  when  Light  replied  ^ 
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'•Ron  another  pole  OTer.  What  the  hell  are 
you  looking  at?  You  have  lots  of  time.  Roll 
them  over!  Roll  them  over  I"  While  plaintiff 
and  bis  wimesses  place  Light  at  this  time  some 
eight  or  ten  feet  east  of  the  car,  some  other  evi- 
dence puts  him  near  the  middle  of  it  When 
this  order  was  gi\en  b^  Light,  plaintiff  resumed 
bis  work:  and  he  testifies  that  be  went  to  work 
because  Ligbt  told  him  to,— that  Light  was  the 
boss  of  the  gang  that  day.  Plamtiff  says  that 
when  he  turnea  around  to  see,  and  saw  the  en- 
gine coming,  he  thought  she  was  coming  to 
make  the  switch  to  move  the  cars,  and  then  he 
grablicd  hold;  but  when  Light  told  him  to  go 
to  work,  be  did  the  same  as  the  rest,  went  to 
work  to  roll  more  poles  over  to  level  the  car 
up.  and  did  not  tbink  they  were  going  lo  let  the 
engine  come  back  on  the  car  until  they  got 
through.  On  being  asked  if  be  relied  upon 
what  Light  said  in  ihat  respect,  he  stated:  *'I 
had  to  do  as  he  told  me,  or  may  be  I  would  get 
the  red  ticket.  I  thought  be  would  not  let  tbe 
engine  come  back  while  we  were  at  work  on 
it." 

While  the  plaintiff  was  so  at  work  tbe  engine 
was  backed  down  against  tbe  car.  Plaintiff 
was  thiown  off.  and  seriously,  and,  as  it  is 
claimed,  permanently,  injured,  and  in  a  condi- 
tion which  wholly  prevents  him  from  doing 
any  kind  of  labor.  It  is  claimed  that  Light 
took  no  stem  to  warn  tbe  plaintiff  of  the  ap- 
proach of  tne  engine,  or  to  prevent  the  en^ne 
from  striking  the  car.  Plaintiff  also  claims 
that  the  bell  was  not  rung,  and  tbe  Jury  so 
found;  that  he  was  listening  for  the  bell,  and, 
had  be  heard  it,  would  have  taken  it  as  a  signal 
of  danger,  and  protected  himself.  Mr.  Light 
admits  ordering  the  engineer  to  take  the  car 
upon  which  plaintiff  and  the  others  were  at 
work,  and  move  it  to  another  part  of  tbe  yard, 
but  denies  that  be  gave  tbe  plaintiff  the  order 
claimed;  that  he  merely  directed  the  men  to 
level  tbe  poles  on  tbe  car,  but  gave  no  otber 
order  until  after  the  accident;  that  be  stood 
with  his  back  partly  to  tbe  east,  and  at  right 
angles  to  the  east  switch;  that  he  saw  the  en- 
gine pa*>s  over  tbe  switch  to  the  east  and  stop, 
and  did  not  see  it  again  until  it  struck  the  car. 
The  defendnnt  also  contended  that  tbe  bell  was 
being  rung  while  (be  engine  was  backing  down. 

At  tbe  close  of  the  tciitimony,  counsel  for  de- 
fendant requested  the  court  to  instruct  the 
jurv:  '*(!)  If  you   find  that  the  injury  to  tbe 

E lain  tiff  was  caused  by  the  negligence  of  Mr. 
light,  tbe  assistant  road-master,  the  plaintiff 
cannot  recover,  for  tbe  reason  that  the  two 
were  fellow  servants,  and  thv  master  is  not 
liable  for  an  injury  to  one  caused  by  the  neg- 
ligence of  another. '  "(8)  If  vou  find  tbat  tbe 
plaintiff  wns  onlered  by  Mr.  Light  to.  continue 
work  while  the  engine  was  approaching  the 
flat  car  upon  which  tbe  plaintiff  was  at  work, 
but  at  tbe  same  time  the  bell  upon  the  engine 
was  lingine  and  the  engine  was  backin^r  up, 
then  the  plaintiff  u  as  guilty  of  contributory 
neirligence  in  failing  to  heed  the  warning  of 
the  bell:  and  your  verdict  must  be  for  the  de- 
fendant. (4)  If  ^ou  find  that  such  order  was 
ffiven  by  Mr.  Light,  but  tbat  afterwards  the 
Dell  upon  the  engine  was  rung  as  a  warning  of 
tbe  approach  of  the  engine  to  the  flat  car,  then 
tbe  plaintiff  was  guilty  of  contributory  negli- 
gence,  and   cannot   recover  in   this  action. 
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(5)  If  yoa  And  from  the  evidence  that  Mr. 
Light  gave  the  order  to  the  plaintiff  to  con- 
tinue work,  as  the  engine  was  backing  up,  but 
that  the  fact  of  its  near  approach  was  not 
known  to  Mr.  Light  when  he  gave  the  order, 
and  was  known  to  tbe  plaintiff,  then  tbe  plain- 
tiff was  guilty  of  contributory  negligence  in 
failing  to  notify  Mr.  Light  of  its  approach,  and 
to  secure  himself;  and  your  verdict  ^v^ust  be 
for  the  defendant  (6)  If  you  find  that  Light 
gave  the  order  as  claimed  by  plaintiff,  but  that 
at  the  time  of  givin j[  it  the  danger  from  the 
engine  was  not  imminent,  then  the  givingof  the 
order  was  not  the  proximate  cause  of  the  in- 
jury, but  the  proximate  cause  was  bis  failure 
sul^quently  to  warn  the  plaintiff;  and  for 
such  neglect  the  defendant  is  not  liable,  and 
the  plaintiff  cannot  recover.  (7)  If  it  was  ap- 
parent to  plaintiff,  when  he  looked  around  to 
the  engine,  that  the  danger  of  tbe  engine  run- 
ning into  the  flat  car  was  then  impending  and 
imminent,  then  the  plaintiff  was  guilty  of  neg- 
lisence  in  obeving  Liigbt's  order,  and  cannot 
recover.  (8)  The  evidence  shows  that  if  tbe 
bell  bad  been  ringing  as  the  engine  backed 
down,  the  plaintiff  would  have  been  warned^ 
and  would  not  have  been  injured:  and  I  charge 
you  that  the  omission  to  ring  the  bell  was  the 
proximate  cause  of  the  injury,  and  the  plaintiff 
cannot  recover.  (9)  Under  all  the  evidence  ia 
the  case,  the  defendant  is  not  liable  for  tbe  in- 
jury to  the  plaintiff:  and  your  verdict  must  be^ 
no  cause  of  action." 

The  court  refused  to  give  these  instructions, 
but  instructed  tbe  jury  that  tbe  negligence  of 
Mr.  Ligbt  would  be  the  negligence  of  the 
Company,  and  for  which  a  recovery  might  Im 
bad  Defendant's  counsel  submitted  five  sp^ 
cial  questions  for  a  finding  of  tbe  jury  thereon, 
as  follows:  'M)  If  the  bell  had  been  rung  as 
the  engine  backed  down  on  the  car,  would 
such  ringing  have  given  warning  to  the  plain- 
tiff of  the  approach  of  the  enuiue?  (2)  Was 
the  bell  upon  tbe  engine  ringing  when  the  en- 
gine was  backing  up  on  the  side  track  to  the 
car  on  which  the  plaintiff  was  at  work? 
(8)  Would  the  accident  have  happened  if  tbe 
bell  on  the  engine  bad  been  ringing  as  the  en- 
gine backed  up  against  tbe  flat  car?  (4)  Was 
the  accident  caused  by  the  failure  of  the  plain- 
tiff to  heed  the  warning  of  the  bell-ringingf 
(5)  At  the  time  when  the  plaintiff  turned  and 
saw  the  engine  coming  and  tried  to  make  himself 
safe,  as  he  tesiifies,  was  the  dancer  imminent?** 
The  court  submitted  tbe  second,  fourth  and 
fifth  of  these  questions  to  the  jury  and  refused 
the  others.  To  tbe  second,  the  jury  answered, 
*'  No;"  to  the  fourth,  they  said  ii  was  disposed 
of  by  their  answer  to  the  second;  and  to  the 
fiftli,  answered  **  No." 

The  principal  questions  argued  here  are 
grouped  b^  counsel  for  defendant  under  tbe 
four  following  beads:  "(1)  If  Light's  negligence 
was  the  cause  of  tbe  injury,  was  Ligbt,  in  doing 
this  work,  the  fellow  servant  of  plaintiff? 
(2)  If  be  was  not,  then  was  his  negligence 
the  proximate  cause  of  the  accident?  Or  was 
such  proximate  cause  the  neglect  of  the  en- 
gineer or  fireman  to  ring  the  en^ne  bell?  (8) 
Whether  appellant  was  entitlea  to  have  the 
two  special  questions  one  and  three  submitted. 
(4)  Was  the  special  verdict  inoonsisient  with 
the  general  verdict?" 
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Ko  exoeptloDS  were  taken  to  the  admission 
^r  exclusion  of  eyidence  during  the  trial  of  the 
'Cause,  and  no  complaint  ia  made  of  the  charge 
«B  given.  The  principal  contention  is  that  the 
plaintifif  and  Light  were  fellow  servants,  and 
therefore  the  defendant  Company  could  not  be 
beld  liable  for  the  negligence  of  Light,  even  if, 
through  his  negligence,  the  plaintiff  received 
liis  injuries.  It  is  too  well  settled  in  this  State 
to  need  the  citation  of  authorities  that  the  mas- 
ter is  not  liable  for  injuries  personally  suffered 
by  his  servant  through  the  negligence  of  a  fel- 
low servant,  acting  as  such  while  engaged  in 
the  common  employment,  unless  the  master  is 
•chargeable  with  negligence  in  the  selection  of 
the  servant  in  fault,  or  in  retaining  him  after 
notice  of  his  incompetency.  It  is  not  con- 
tended in  the  present  case  that  Mr.  Light  was 
incompetent  for  the  position  held  by  him  as 
assistant  road- roaster,  but  the  claim  of  recovery 
is  based  upon  the  ground  that  he  was  not  a  fel- 
low servant  of  plaintiff.  Neither  is  there  any 
-serious  contention  that  the  work  being  per- 
formed by  the  plaintiff  was  in  itself  dangerous. 
The  rule,*  therefore,  that  the  master  is  bound 
to  provide  a  safe  place  in  which  to  work,  or 
•auitable  tools  and  materials  to  work  with,  has 
DO  application  to  this  case.  The  fact  that  the 
plaintiff  was  ordered  by  Light  to  load  the  poles 
-upon  the  car,  and  to  go  upon  the  car  to  level 
them,  and  his  having  done  so  in  obedience 
to  the  order,  was  not  putting  him  in  a  place 
of  danger  by  the  assistant  road-master.  The 
injuries  which  be  received  did  not  ^row 
out  of  the  work  he  was  ordered  to  do,  either 
from  the  work  being  dangerous  in  character, 
or  the  place  in  which  he  was  working,  danger- 
ous, i^either  was  he  injured  by  reason  of  any 
defect  in  machinery,  tool  or  other  appliance 
ne  was  called  upon  to  use. 

There  are  many  cases  in  this  State  holding 
that,  when  a  superior  servant  orders  one  under 
him  to  perform  work  differing  from  that  for 
which  he  is  employed,  the  superior  is  guilty  of 
an  abuse  of  authority,  and  the  master  held 
liable.  But  in  the  present  case  the  work  being 
done  was  in  the  ordinary  line  of  the  duty  of 
the  section  gang.  Their  ordinary  duty  is  to 
keep  the  road-b^  in  repair,  but  they  are  often 
called  upon  to  load  ties,  poles  and  other  mate- 
rials upon  the  flat  cars,  and  to  unload  cars; 
and  they  must  be  held  to  assume  the  risk  inci- 
dent to  such  employment. 

The  ii  jury  resulted  either  from  the  negli- 
gence of  Light  in  ordering  the  plaintiff  to  con- 
tinue the  work  while  the  engine  was  backing 
down  upon  the  car,  and  telling  him  there  was 
plenty  of  time,  thus  throwing  him  off  his  guard, 
and  leading  him  to  believe  that  Light  would 
take  care  that  the  engine  did  not  strike  the  car, 
or  it  resulted  from  the  negligence  of  the  ecgi> 
neer  or  fireman  in  not  ringing  the  bell,  wbicb, 
if  it  had  been  rung,  might  have  given  the  plain- 
tiff warning  of  the  approach  of  the  engine,  so 
that  he  could  have  steadied  himself  as  it  struck 
the  car,  and  thus  saved  himself  from  being 
thrown  off,  or  it  was  the  result  of  plaintiff's 
own  carelessness.  If  the  injury  grew  out  of 
the  negligence  of  the  engineer  or  fireman  in 
not  ringing  the  bell,  if  that  was  the  immediate 
and  proximate  cause  of  the  injury,  the  plaintiff 
would  have  no  ri^ht  of  recovery,  as  the  law  is 
well  settled  in  this  State  that  the  engineer  and 
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fireman,  under  such  circumstances,  are  the 
fellow  servants  of  the  plaintiff.  It  therefore 
became  a  material  fact  in  the  case,  for  the  de- 
termination of  the  jury,  whether  the  failure  of 
the  engineer  or  fireman  to  ring  the  bell  was  the 
proximate  cause  of  the  injury;  and  the  court  was 
in  error  in  not  permitting  the  jury  to  pass  upon 
the  special  questions  1  and  8  presented.  The 
jury  found  that  "the  bell  was  not  ringing  when 
the  engine  was  backing  up  on  the  side  track  to 
the  car  on  which  the  plaintiff  was  at  work." 
The  plaintiff  testified  that,  if  he  had  heard  the 
bell  nnnng,  he  would  have  looked  aroand,  and 
prepared  himself  for  the  shock.  The  answer 
to  these  special  questions,  * 'If  the  bell  had  been 
rung  as  the  engine  backed  down  on  the  car, 
would  such  ringing  have  given  warning  to  the 
plaintiff  of  the  approach  of  the  engine?"  and 
*'  Would  the  accident  have  happen^  if  thebell 
had  been  ringing  as  the  engine  backed  against 
the  flat  car?" — might  have  shown  that  the 
jury  found  the  injury  was  caused  by  the  negli- 
gence of  the  engineer  or  fireman,  and  that  the 
proximate  cause  of  the  injury  was  their  negli- 
gence. Counsel  for  the  plaintiff  contended 
that  these  did  not  submit  questions  of  fact,  but 
possible  contingencies,  if  certain  facts  which 
did  not  exist  had  existed,  and  were  therefore  not 
proper  questions  for  submission  to  the  jury. 
They  were  something  beyond  mere  possibilities, 
under  the  testimony  of  the  plaintiff  himself. 
He  was  a  railroad  man, — ^had  been  engaged  in 
that  service  for  a  series  of  years;  and  he  knew, 
as  he  testifies,  that  the  ringing  of  a  bell  on  an 
engine  is  evidence  that  the  engine  is  about  to 
move  or  is  moving;  and  even  people  who  are 
not  versed  in  the  rules  of  railroad  companies 
generally  understand  this  fact.  Therefore,  ac- 
cording to  this  testimony,  if  the  bell  had  been 
ringing  he  would  have  prepared  himself  for  the 
shock;  and  the  jury  might  have  found,  if  the 
question  had  been  submitted  to  them,  that  the 
accident  would  not  have  happened  if  the  bell 
had  been  rung.  This  finding  would,  in  effect, 
have  been  that  the  accident  happened  through 
the  negligence  of  the  engineer  or  fireman,  and 
not  through  the  fault  of  Li^ht;  for,  even  if 
Light  gave  the  order  to  plaintiff  to  continue  his 
work,  and  by  such  order  indicated  that  the  en- 
gine would  be  kept  from  backing  down,  yet,  if 
Elaintiff  kne\f  or  believed,  notwithstanding 
right's  assurances,  that  the  engine  was  actually 
coming,  and  would  strike  the  car,  and  place 
him  in  peril,  very  naturally  he  would  have 
tried  to  save  himself. 

There  is  no  evidence  that  Light  had  control 
of  the  engine,  or  that  the  engineer  was  not  in 
full  and  complete  charge  of  her.  Evidently, 
the  station  agent,  at  the  request  of  Light,  gave 
the  order  to  the  engineer  to  uncouple  from  his 
train,  and  have  the  flat  car  upon  which  the 
plaintiff  was  working  moved  forward  to  the 
other  pile  of  poles.  When  the  engine  had 
backed  down  to  the  switch,  the  forward  brake 
man  of  the  freight  train  opened  the  switch,  and 
then  ran  back  to  the  car  to  make  the  coupling, 
at  the  same  time  giving  the  engineer  the  signals 
to  back  down.  This  evidence  shows  that 
Light  had  nothing  to  do  with  making  the  coup- 
ling or  giving  the  signals.  While  he  stood  near 
there,  and,  as  plaintiff  testifies,  between  the 
engine  and  flat  car,  near  the  track,  there  is  no 
evidence  in  the  case  that  he  had,  or  attempted 
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to  exercise,  any  control  over  the  engineer  in  the 
manner  of  backing  the  engine  down,  or  made 
any  signals  to  stop  or  start.  It  was  therefore  an 
important  element  in  the  case,  for  the  jury  to 
determine  under  all  the  circumstances,  and 
especially  under  the  testimony  of  the  plaintiff 
himself,  whether  the  failure  to  ring  the  bell,  if 
it  was  not  rung,  was  the  proximate  cause  of 
the  injury;  and  the  court  should  have  submitted 
the  special  questions. 

The  court  was  also  in  error  in  refusing  to  give 
the  defendant's  fifth  and  seventh  requests  to 
charge.  If,  as  staled  in  the  fifth  request,  Light 
did  give  the  order  to  the  plaintiff  as  he  claims, 
but  at  that  time  Light  did  not  know  of  the  near 
approach  of  the  eoeine,  and  the  plaintiff  did 
know  of  its  approach,  and  failed  to  notify  Li^ht, 
or  to  save  himself,  he  was  guilUr  of  contribu- 
tory negligence.  Plaintiff  would  have  no  right 
to  claim  that,  though  be  saw  the  engine  ap- 
pioaching,  and  knew  that  he  would  be  put  in 
peril  when  it  backed  against  the  car,  yet  he  said 
nothing  In  Light,  and  made  no  effort  to  secure 
himself  from  the  fall.  If  such  facts  existed, 
the  plaintiff  must  have  apprehended  a  danger 
which  was  not  apparent  to  Light  The  evi- 
dence is  srmewhat  conflicting  as  to  whether 
the  engine  came  to  a  stop  after  it  approached 
or  crossed  over  the  switch,  but  Light  testifies 
that  he  saw  and  heard  nothing  of  its  approach; 
that  his  back  was  turned  partly  towards  the 
engine,  and  he  was  giving  his  attention  to  the 
men  loading  the  poles.  Plaintiff  would  have 
no  right  to  recover  damages  for  the  negligence 
of  Light,  if  he  was  aware  of  a  danger  which 
Light  did  not  apprehend,  and,  being  aware  of 
it,  did  not  seek  to  save  himself  from  injury; 
and  the  fact  that  Light  ordered  him  to  go  on 
with  the  work  would  not  justifiy  him  to  do  so, 
in  the  face  of  danger  which  was  apparent  to 
him.  This  was  covered  by  the  seventh  request, 
which  should  have  l)een  given. 

The  other  requests,  as  framed  and  presented 
to  the  court,  were  properly  refused.  The  first 
request  to  charge  presents  the  most  iniportant 
question  in  the  case.  It  assumes  that  Light  is 
a  fellow  servant  of  the  plaintiff,  and  therefore 
no  recovery  could  he  had,  even  if  his  negligence 
was  the  proximate  cause  of  the  injury,  tfnder 
the  circumstances  of  this  case,  was  he  a  fellow 
servant,  or  a  representative  of  the  defendant 
Company,  standing  in  the  position  of  a  superior 
servant  or  agent,  for  whose  negligence  defend- 
ant Compsny  is  to  be  held  liable?  If  Light,  in 
this  position  as  a  superior  servant,  represented 
the  defendant  Company,  and  the  plaintiff,  re- 
lying upon  the  statement  of  Light  that  he  had 
lots  of  time,  went  to  work  again  under  the 
belief  that  Light  would  not  let  the  engine  back 
against  the  car  until  the  poles  had  been  leveled 
off,  and  Light  knew  that  the  engine  was  back- 
ing up,  or  was  in  a  position  where  he  would 
have  known  it  if  he  bad  exercised  ordinary 
care,  and  he  gave  the  plaintiff  no  warning  of 
its  approach,  and  plaintiff  did  not  know  of 
its  approach,  the  negligence  of  Light  in  per- 
mitting the  engine  to  back  up,  and  failure  to 
give  such  warning,  would  be  the  negligence  of 
the  defendant  Company,  for  which  the  plaintiff 
would  be  entitled  to  recover,  if  this,  and  not 
the  engineer's  or  fireman's  negligence  in  failing 
to  ring  the  bell,  was  tl  e  proximate  cause  of 
the  injury.    Under   such   circumstances,  the 
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servant's  dependent  and  inferior  ptf&Sgm  is  to> 
be  taken  into  consideration;  and,  if  the  pecul* 
iar  risk  commanded  by  the  master  is  not  ob* 
vious,  the  servant  has  the  right  to  assume  that 
he  is  not  being  put  in  peril,  and  is  not  bound 
to  investigate  into  the  risk  before  obeying  hi» 
orders.     He  is  not  called  upon  to  set  up  hi» 
own  judgment  against  his  superiors;  and  h& 
may  rely  upon  their  advice,  and  still  more  up- 
on their  oraers,  notwithstanding  many  misgiv- 
ings of  his  own.    And  it  is  a  general  rule  that 
if  the  master  directs  the  servant  to  do  some  act 
which  is  even  dangerous,  but  which  could  be- 
made  safe  by  special  care  upon  the  part  of  the 
master,  the  servant  has  the  right  to  assume- 
that  such  special  care  will  be  taken;  and,  fail- 
ing to  exercise  such  care,  the  master  is  held 
liable.    The  jury  found  that  at  the  time  whe» 
plaintiff  turned  and  saw  the  engine  comine, 
and  tried  to  make  himself  safe.,  as  he  testifies, 
the  danger  was  not  imminent;  and,  from  the- 
issues  submitted  to  them  under  the  charge  or 
the  court,  they  also  found  that  Light  not  onij 
told  the  plaintiff  there  was  lots  of  time,  but 
that  he  negligently  permitted  the  engine  io- 
be  backed  agunst  the  car. 

The  management  of  the  affairs  of  a  railroad- 
company  is  vested  in  its  board  of  directors,  and 
such  powers  as  Doyle  or  Light  possessed  ana. 
exercised  were  such  only  as  were  delegated  by 
the  directors  under  the  rules  of  the  Company. 
So  far  as  the  corporate  directors  are  concerned, 
no  question  can  be  made  that  for  all  purpose»- 
they  represent  the  corporation,  and  their  acta- 
as  a  board  are  the  acts  of  the  principal;  but,  in 
the  management  of  its  affairs,  certain  power* 
are  and  must  be  delegated  to  agents  or  servants* 
who   are  clothed  with  certain  discretionarj 
powers.    If  the  master  places  the  entire  char^ 
of  his  business,  or  a  distinct  branch  of  it, 
wholly  in  the  hands  of  an  agent,  exercising  no- 
discretion  and  no  oversight,  the  neglect  of  the 
agent  of  the  ordinary  care  in  the  exercise  of 
the  business  of  the  master  thus  entrusted  to 
him  is  a  breach  of  duty  for  which  the  master 
is  held  liable. 

Just  what  relation  this  superior  servant  beaim- 
to  other  servants  it  is  often  difficult  to  deter- 
mine in  a  given  case.  The  solution  of  the 
question  must  depend  largely  upon  the  ix)wer 
delegated  to  the  superior  servant,  the  exercise 
of  such  power  and  his  command  and  authority 
over  those  acting  under  him.  'The  reciprocal 
rights  and  duties  of  such  servants,  and  the 
liability  of  the  master,  are  nowhere  defined, 
except  by  adjudicated  decisions  of  the  courts; 
and  in  some  of  the  States  the  duty  and  liabil- 
ity of  the  master  is  pushed  much  further  than, 
in  others  by  these  adjudications. 

In  this  State,  in  1861,  in  the  case  of  Jftc/tt^an 
Cent.  B,  Co.  v.  Leakey,  10  Mich.  199,  the  gen- 
eral doctrine  was  laid  down  that  the  master  it 
not  liable  to  u  servant  for  the  neglect  of  his 
fellow  servant  in  doing  or  omitting  to  do  their 
portion  of  the  common  work.  This  rule  has 
been  followed  and  approved  in  numerous  cases, 
which  have  been  so  often  cited  that  a  repeti- 
tion is  imnecessary.  The  rule  grew  out  of  the* 
English  doctrine  laid  down  in  Priestley  v. 
Fowler,  8  Mees.  &  W.  1,  In  1837,  and  which 
has  since  been  adhered  to  in  England. 

The  Massachussets  court,  in  Fdricell  v.  Boi- 
tondW.H,  Corp,,  4  Met.  49  (decided  in  1842), 
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adopted  the  rule  of  the  English  courts.  Other 
States  followed  this  rule,  until  it  has  become 
the  general  doctrine  in  all  the  American  States. 
The  reason  of  this  rule  as  held  by  the  Massa- 
chussetts  court  in  the  early  case  above  cited, 
is  that,  * 'where  several  persons  are  employed 
in  the  conduct  of  one  common  enterprise  or 
undertaking,  and  the  safety  of  each  depends 
much  on  the  care  and  skill  witb  which  each 
other  shall  p<?rform  his  appropriate  duty,  each 
is  an  observer  of  the  conduct  of  the  others,  can 
give  notice  of  any  misconduct,  incapacity  or 
neglect  of  duty,  and  leave  the  service  if  the 
common  employer  will  not  take  such  precau- 
tions and  employ  such  agents  as  th(?  safety  of  the 
whole  party  may  require.  By  these  means  the 
safety  of  each  will  be  much  more  effectually 
secured  than  could  be  done  by  a  resort  to  the 
common  employer  for  indemnity  in  case  of 
loss  by  the  negligence  of  each  other.  Regard- 
ing it'in  this  light,  it  is  the  ordinary  case  of  one 
subtaining  an  injury  in  the  course  of  his  own 
employment,  in  which  he  must  bear  the  loss 
himself,  or  seek  his  remedy,  if  he  have  any, 
against  the  actual  wrons-doer." 

The  rule  thus  adopted  did  not,  however,  re- 
lieve the  master  from  a  duty  and  obligation 
to  his  servants,  whether  the  master  be  a  natural 
person  or  a  corporation,  to  furnish  safe  ma- 
chinery or  other  apparatus,  and  to  observe  all 
the  care  which  the  exigencies  of  the  situation 
reasonably  required,  as  well  as  to  employ  com- 
petent servants.  It  is  the  duty  of  the  master, 
also,  to  make  such  regulations  or  provisions 
for  the  safety  of  employes  as  will  afford  them 
reasonable  protection  against  the  dangers  inci- 
dent to  the  performance  of  their  respective 
duties.  Thi^  duty  extends  to  the  selection  of 
competent  persons,  to  whom  the  master  may 
delegate  his  authority,  to  take  charge  of  and 
control  the  business  in  which  the  servants  are 
employed.  There  is  no  diversity  of  opinion 
upon  these  propositions.  The  difficulties  arise 
when  courts  are  called  upon  to  determine  who 
are  and  who  are  not  fellow  servants  in  given 
cases,  and  this  difficulty  is  made  apparent 
when  we  note  thp  hundreds  of  cases  which  in 
the  last  few  years  have  found  their  way  to  the 
courts  of  last  resort  in  the  different  States  of 
the  Union  The  courts  are  not  in  harmony  up- 
on this  question. 

In  Massachusetts  it  is  said  that  this  rule  "is 
not  confined  to  the  case  of  two  servants  work- 
ing in  company,  or  having  opportunity  to  con- 
trol or  influence  the  conduct  of  each  other,  but 
extends  to  every  case  in  which  the  two,  deriv- 
ing their  authority  and  their  compensation  from 
the  same  source,  are  engaged  in  the  same  busi- 
ness, though  in  different  departments  of  duty; 
and  it  makes  no  difference  that  the  servant 
whose  negligence  causes  the  injury  is  a  sub- 
manager  or  foreman  of  higher  grade  or  greater 
authority  than  the  plaintiff."  Hokfea  v.  FiU^ 
bvrgB.  Co.  129  Mass.  2G8;  7  Am.  &  £ng.  Cyclop. 
Law,  885. 

This  rule  is  substantially  followed  in  Maine, 
though  it  is  said  that  an  exception  to  the  rule 
exists  if  the  master  has  delegated  to  the  fore- 
man or  superintendent  the  care  and  manage- 
ment of  the  entire  business,  or  a  distinct  depart- 
ment of  it,  the  situation  being  such  that  the 
superior  servant  is  charged  with  the  perform- 
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ance  of  duties  towards  the  inferior  servant 
which  the  law  imposes  upon  the  master. 

The  rule  is  ably  discussed  by  Chief  J'j3tic$ 
Church  in  Flike  v.  Boston  dt  A,  R,  Co,,  53  N.  Y. 
549,  where  he  says;  "The  true  rule,  I  appre- 
hend, is  to  hold  the  corporation  liable  for  neg- 
ligence or  want  of  proper  care  in  respect  to 
such  acts  and  duties  as  it  is  required  to  per- 
form and  discharge  as  maater  or  principal^ 
without  regard  to  the  rank  or  title  of  the 
agent  intrusted  with  their  performance.  As 
to  such  acts,  the  agent  occupies  the  place 
of  the  corporatiop,  and  the  latter  should  be 
deemed  present,  and  consequently  liable  for 
the  manner  in  which  they  are  performed." 

If  an  agent  whose  duty  it  is  to  employ  serv- 
ants or  provide  materials  for  the  company  acta 
negligently  in  that  capacity,  his  fault  is  that  of 
the  company,  because  it  occurred  in  the  per- 
formance of  the  principal's  duty,  although  only 
an  agent  himself. 

In  Malone  v.  Bat7tatoay,  64  N.  T.  5,  Mr^ 
Justice  Allen  makes  the  distinction  between 
natural  and  artificial  persons,  and  lays  down 
the  rule  that  it  is  only  where  the  master  with- 
draws  from  the  management  of  the  business^ 
intrusting  it  to  a  middleman  or  superior  serv- 
ant, or  where,  as  in  the  case  of  a  corporation, 
the  business  is  of  such  a  nature  that  the  general 
mann^ement  and  control  thereof  is  necessarily 
committed  to  agents,  that  the  master  can  be 
held  liable  to  a  subordinate  for  the  negligent 
acts  of  one  thus  placed  in  his  stead.  Under 
this  rule,  a  foreman  who  had  no  delegation  of 
power  or  control,  but  who  was  merely  charged 
with  special  duties,  was  held  to  be  a  fellow 
servant.    7  Am.  &  Eng.  Cyclop.  Law,  884. 

Mr.  Wharton,  in  his  work  on  Negligence 
(§  229),  says  this  doctrine  is  in  harmony  with 
the  American  cases. 

As  before  stated,  it  is  difficult  to  lay  down 
any  general  rule  which  shall  determine  all 
cases.  In  some  of  the  States,  it  is  undoubted- 
ly true  that  the  master  is  held  to  a  much  stricter 
accountability  and  responsibility  for  the  acts 
and  omissions  of  those  who  are  classed  by 
some  of  the  other  courts  as  fellow  servants; 
and  the  tendency  of  modern  adjudications  is 
more  and  more  to  relax  the  rule  that  those 
who  are  engaged  in  the  same  common  enter- 
prise or  business  are  fellow  servants,  especially 
if  it  can  be  pointed  out  that  the  one  in  fault 
occupies  some  higher  grade  or  more  power 
than  the  party  injurea.  Especially  is  thia 
the  case  where  parties  are  servants  of  corpora- 
tions. If  parties  are  fellow  servants  while  en- 
gaged in  the  business  of  a  natural  person,  the 
same  rule  and  reasoning,  under  like  circum- 
,  stances,  ought  to  place  them  in  the  same  cat- 
egory while  engaged  in  the  business  of  a  cor- 
poration; and  if  one  is  the  agent  or  superior 
servant  while  engaged  in  the  business  of  a  cor-^ 
poration,  and  through  whose  negligent  con- 
duct another  engaged  in  the  same  common  en- 
terprise is  injured,  and  for  whose  injuries  tha 
corporation  is  held  liable,  then,  under  like  cir- 
cumstances, if  it  was  the  business  of  a  natural 
person,  the  master  should  be  so  held.  Some 
general  rules  may,  however,  be  laid  down 
which  in  many  instances  may  serve  as  a  guide 
in  thedetermination  of  the  question.  It  is  not 
to  be  determined  solely  from  the  grade  or  rank 
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of  the  offend iDg  or  injured  servant,  but  it  is  to 
be  determined  by  the  character  of  the  act 
being  performed  by  the  offending  servant  If 
it  is  an  act  that  the  law  imposes  the  duty 
upon  the  part  of  the  master  to  perform, 
then  the  offending  employ^  is  not  a  fellow  serv- 
ant, but  a  superior  or  agent,  for  whose  acts 
the  master  is  held  liable.  Again,  if  the  master 
has  delegated  to  a  servant  or  employs  the  care 
and  management  of  the  entire  business,  or  a 
distinct  department  of  it,  the  situation  being 
such  that  the  superior  servant  is  charged  with 
the  performance  of  duties  towards  the  inferior 
servant  which  the  law  imposes  upon  the  mas- 
ter, then  such  superior  servant  stands  in  the 
place  of  the  master,  and  the  rule  of  respondeat 
nipenor  applies.  Whether  or  not  the  servant 
has  power  to  employ  and  discharge  other  serv- 
ants is  also  important  in  determining  whether 
or  not  he  is  deemed  to  be  a  superior  servant, 
for  whose  acts  the  master  is  held  liable.  0/tap- 
tnan  v.  Erie  R.  Co.  56  N.  T.  579;  Eaneas  Pae. 
B,  Co.  ▼.  Salmon,  11  Ran.  88. 

When  the  offending  servant,  having  general 
power  and  authority  to  employ  and  discharge 
servants,  and  having  authority  to  diretit  and 
control  the  injured*  servant,  orders  him  to  do 
an  act  not  within  the  scope  of  the  injured  serv- 
ant's employment,  whereby  he  is  exposed  to 
danger  not  contemplated  in  his  contract  of 
service,  and  he  is  injured  in  so  doing;  or  where 
the  master  has  charged  a  servant  or  employe 
with  the  sole  duty  of  providing  proper  mate- 
rials and  appliances  for  carrying  on  the  work 
in  which  he  is  personally  engaged,  and  a  serv- 
ant is  injured  by  his  neglect  so  to  do,  the 
master  is  held  liable  to  the  iniured  servant 
while  actinc:  under  the  orders  of  the  superior 
sarvant  Qilnwre  v.  Northern  Pac.  R,  Oo.  18 
Fed.  Rep.  8%. 

These  rules  are  in  line  with  the  remarks  of 
Mr.  Justice  Cooley  in  Quiney  Mining  Co.  v. 
KitU,  42  Mich.  39,  though  the  learned  justice, 
in  finally  deciding  the  case,  held  that  Wag 
ner  did  not  stand,  in  respect  to  the  company, 
in  such  position.  It  was,  however,  remarked 
by  him  that,  when  a  servant  demands  from 
his  master  compensation  for  an  injury  received 
in  his  service,  it  is  necessary  that  he  trace  some 
distinct  fault  to  the  master  himself.  Tne 
mere  fact  of  such  injury  is  no  evidence  of 
such  fault;  neither  is  the  mere  fact  that  it  re- 
sulted from  the  carelessness  of  some  other  per- 
son in  the  same  employment.  The  servant 
assumes  all  the  usual  risks  of  his  employment, 
and  among  these  is  the  risk  that  fellow  serv- 
ants will  sometimes  be  careless,  and  that  in- 
juries will  result.  AU  that  can  be  required  of 
the  master  in  that  regard  is  that  his  servants 
shall  be  prudently  chosen,  and  that  they  shall 
not  be  retained  in  his  service  after  unfitness  or 
negligence  shall  be  discovered,  and  has  been 
communicated  to  him.  This  duty  of  due 
care  in  the  employment  and  retention  of  com- 
petent servants  is  one  the  master  cannot  re 
lieve  himself  of  by  an^  delegation;  and,  if  it 
becomes  necessary  to  intrust  its  performance 
to  a  general  manager,  foreman  or  superin- 
tendent, such  oflScer,  whatever  he  may  be  called, 
must  stand  in  the  place  of  his  principal,  and  the 
latter  must  assume  the  risk  of  his  negligence. 
The  same  is  true  of  the  ^neral  supervision  of 
his  business.    If  there  is  negligence  in  this, 
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the  master  is  responsible  for  it,  whether  the 
supervision  be  by  the  master  in  person,  or  by 
some  manager,  superintendent  or  foreman  to 
whom  he  delegates  it.  In  other  words,  while 
the  servant  assumes  the  risk  of  the  negligence 
of  fellow  servants,  he  does  not  assume  the 
risk  of  negligence  in  the  master  himself,  or  in 
anyone  to  whom  the  master  may  see  fit  to  in- 
trust his  superintending-  authority.  In  sup- 
port of  this  doctrine  the  following  cases  are 
cited:  Albro  v.  Agatoam  Canal  Co.  6  Gush. 
75;  McAndrem  v.  Bums,  89  N.  J.  L.  117; 
Malone  v.  Hathaway,  64  N.  T.  9;  Hard  v. 
Vermont  db  O.  R.  Co.  82  Vt.  478. 

In  Byan  y,  Bagaley,  50  Mich.  179,  it  ap- 
peared that  the  defendant  resided  at  Pitta- 
burgh,  and  was  proprietor  of  the  Palmer  Iron 
Mines.  Decedent,  while  working  as  a  laborer 
in  the  mine,  was  killed.  The  defense  was 
that  the  casualty  was  owing  to  the  negligence 
of  Whitesides,  who  was  a  Mlow  servant.  It 
appeared  that  Kirkpatrick  was  the  agent  of 
defendant  first  in  station.  He  knew  nothing 
of  the  business,  and  appointed  Whitesides  as 
mining  captain,  and  with  whom  the  defendant, 
on  his  visits  to  the  mine,  consulted.  Upon 
the  question  whether  Whitesides  was  the  fel- 
low servant  of  the  deceased,  the  circuit  judge 
charged  the  jury:  ''Now,  what  was  the  po- 
sition of  Captain  Whitesides?  He  was  a  min- 
ing captain.  I  think  it  appears  from  the  testi- 
mony that  he  had  the  entire  charge  and  control 
of  the  under  ground  work,  and  all  the  work 
generally  of  the  mine,  and  that  he  employed 
and  discharged  men.  Now,  I  charge  you  that 
Captain  Whitesides,  if  he  had  this  power  del- 
egated to  him — to  manage  and  control  the 
mine — ^negligence  on  his  part  would  be  the 
negligence  of  the  owners  or  managers  of  the 
mine."  This  court,  in  considering  that  part  of 
the  charge,  says:  "Under  this  charge,  and  in 
view  of  all  the  facts,  it  was  settled  by  the  jury 
that  Whitesides'  position  and  power  were  as 
indicated  by  the  judge.  We  are  consequently 
to  consider  that  he  waa  intrusted  with  the 
management  of  the  mine,  without  direction  or 
interference.  He  was  not,  in  any  true  sense, 
a  mere  foreman  or  department  leader  or  sub- 
chief,  in  a  given  sphere  of  the  mining  opera- 
tions. His  agency  covered  the  entire  mine, 
and  his  capacity  and  discretion  dominated. 
The  defendant  and  his  a^nt,  Kirkpatrick, 
equally  regarded  him,  and  looked  to  him,  as 
the  one  person  to  contrive  and  execute;  and 
they  were  guided  by  his  intelligence,  not  he 
by  theirs.  In  respect  to  legal  accountabilitv, 
bis  negligence  was  the  negligence  of  the  ae- 
fendant.  The  case  is  within  the  principle 
stated  and  recognized  in  Quiney  Mining  Co. 
V.  Kitts,  42  Mich.  34." 

Man^  cases  have  been  presented  to  this  court 
involving  the  questions  as  to  who  were  and 
who  were  not  fellow  servants,  but  in  no  in- 
stance has  the  question  been  presented  under 
circumstances  exactly' like  the  present  case;  ao 
that  we  must  determine  it  upon  its  own  pe- 
culiar facts,  being  guided  bv  the  rules  here 
laid  down.  Applying,  therefore,  the  forego- 
ing rules,  so  far  as  the  same  can  be  made  ap- 
plicable to  this  case,  is  Light  to  be  treated  as  a 
superior  servant,  for  whose  negligence,  if  any 
is  shown,  the  defendant  company  can  be  held 
liable?    He  had  general  charge  of  the  entire 


1800. 


FiSHKB  T.  NORTHRUP. 


(08 


leDi^th  of  about  150  miles  of  defendant's  road, 
and  had  under  his  conlrol  all  the  section  gangs 
along  that  line;  and  there  is  nothing  in  the 
reconi  showing  that  Doyle,  the  general  road- 
master,  in  Any  way  interfered  with  him  in  the 
manner  in  which  the  work  of  that  division 
wes  being  conducted.  He  in  fact  controlled 
that  entire  division  absolutely,  so  far  aa  em- 
ploying and  discharging  the  men  was  con- 
cerned. The  order  came  from  Doyle  to  re- 
move these  poles,  because  they  were  to  be 
taken  to  another  division  or  branch  of  the 
same  road.  Doyle  was  not  present  at  the  time 
of  the  injury,  and  the  fair  inference  is  that 
whatever  power  Doyle  would  have  had,  if 
present,  Light  had  like  power,  and  represented 
the  defendant  company  as  fully  as  Doyle  would 
have  done.  He  did  no  manual  labor  himself, 
but  had  the  full  oversight,  care  and  manage- 
ment of  it.  It  is  apparent  that  the  business  of 
the  railroad  could  not  be  carried  forward  with- 
out this  division  of  labor  and  responsibility. 
It  was  necessarir  that  these  heads  of  depart- 
ments and  divisions  should  be  made,  and 
power  delegated  to  each  head.  Under  such 
circumstances,  and  well-settled  rules  of  law,  it 
must  be  held  that  Light  represented  the  Com- 
pany; and  for  his  negligence,  while  in  the  line 
of  the  duties  so  assigned  and  delegated  to  him, 
the  Company  must  be  held  responsible.  It  is 
evident  that  the  plaintiff  and  the  other  section 
hands  there  looked  upon  Light  as  the  respon- 
sible head,  from  whom  they  received  their 
orders,  and  whom  they  were  bound  to  obey, 
or  else  they  would  receive  their  "red  tickets," 
or  discharges  from  their  employment.  Any 
other  rule  than  this  would  enable  the  master  to 
escape  all  liability,  by  parceling  out  his  work 
to  different  heads  of  departments  or  divisions, 
and  retiring  from  any  management  or  control 
of  it;  and  the  more  he  abandoned  it  to  others 
— the  more  he  neglected  it— the  less  would  he 
be  liable. 

When  the  master  appoints  a  middleman 
with  such  powers  as  were  delegated  to  Light 
in  this  case,  or  where  the  business  is  of  such  a 
nature  that  it  is  necessarily  commiited  to 
agents,  with  full  power  to  employ  and  dis- 
charge those  acting  under  them,  and  full 
and  absolute  control  of  the  work,  the  princi- 
pal is  liable.  The  master  is  in  a  position  to 
select  such  middlemen  and  agents  with  care, 
and  in  re^rd  to  their  fitness  for  the  place,  and 
is  responsible  for  their  negligence.  Laningy. 
Neu)  York  Gent.  R.  Co.  49  N.  Y.  521;  Jdalane 
V.  Hathaway,  64  N.  Y.  9. 

For  the  errors  pointed  out,  the  judgment  be- 
low  must  he  eet  aside,  with  costs,  and  a  new 
trial  granted. 

The  other  Justices  concurred. 
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H.  C.  FISHER 

V. 

Charlea  E.  NORTHRUP,  Appt. 

(.-..Mich ) 

A  motion  In  Justioe'B  court  to  iUgmliwi 


the  writ  because  pJalntiiTs  full  Christian  name 
does  not  appear  is  equivalent  to  a  plea  in  abate- 
ment and  must  be  granted,  where  the  person  ap- 
pearing for  plaintiff  says  that  he  cannot  amend 
because  he  does  not  know  the  full  name,  and  doee 
not  ask  time  to  ascertain  it. 

2.  A  rait  cannot  be  carried  on  by  the 
initials  merely  of  the  Christian  or  first  name 
of  the  plaintiff,  although  the  one  ooromencinflr 
the  action  does  not  know  the  correct  name. 

(January  84, 1890,) 

ERROR  to  the  Circuit  Court  for  Wexford 
County  to  review  a  judgment  reversing  a 
judgment  of  a  justice  of  the  peace  dismissing 
a  replevin  suit  because  plaintin's  full  Christian 
name  did  not  appear  in  the  proceedings.  Re- 
versed, 

The  case  sufSciently  appears  in  the  opinion. 

Mr.  I.  C.  Wheeler,  for  defendant,  appel- 
lant: 

There  is  no  provision  for  commencing  or 
maintaining  a  suit  where  the  name  of  the  plain- 
tiff is  unknown,  except  in  partnership  cases, 
where,  if  the  names  of  all  of  the  several  parties 
are  udknown,  suit  may  be  commenced  in  the 
partnership  name. 

How.  Stat.  §  (J872. 

The  name  of  the  plaintiff  should  be  given  in 
full,  both  the  Christian  and  the  surname. 

Tiffany,  Justice's  Guide,  pp.  25,  26;  Franklin 
V.  Talmadge,  5  Johns.  84;  Roosevelt  v.  Qardi- 
nier,  2  Cow.  463;  Milk  v.  Christie,  1  Hill,  102. 

Messrs.  Pratt  ft  Davis,  for  plaintiff,  ap- 
pellee: 

The  affidavit  having  been  made  and  the  writ 
issued  in  the  name  of  H.  C.  Fisher,  the  pre- 
sumption would  be  that  that  was  his  true  name, 
until  the  question  was  raised,  and  the  proof  es- 
tablished the  contrary  by  plea  and  abatement 
stating  the  true  name. 

Cowen,  1002;  Tiffany,  Justice's  Guide, 4lh  ed. 
29;Watson  v.  Watson,  47  Mich.  427;  1  Greene, 
Pr.  p.  206;  Fewlass  v.  Abbott,  28  Mich.  270. 

If  there  was  a  mistake  in  the  plaintiff's  name, 
it  was  the  duty  of  the  justice  to  permit  an 
amendment  in  harmony  with  the  facts. 

How.  Ann.  Stet.  §§  8817,  7681;  Tiffany,  Jus- 
tice's Guide,  pp.  28,  29, 161;  Baldwin  y.  Talbot, 
43  Mich.  12;  Phelps  v.  Town,  14  Mich.  381;  Fan 
SickU  V.  Kellogg,  19  Idich.  49;  Webb&r  y.  Bolte,  51 
Mich.  113. 

Morse*  J.,  delivered  the  opinion  of  the 
court: 

One  Eli  H.  Salisbury  made  affidavit  in  be- 
half of  plaintiff,  and  procured  the  issue  of  a 
writ  of  replevin  against  the  defendant.  The 
requisite  bond  was  also  filed.  On  the  return 
day  of  the  writ,  Salisbury  appeared  for  plain- 
tiff. The  defendant  answered  in  person,  and 
moved  to  dismiss  the  writ,  because  plaintiff's 
full  Christian  name  did  not  appear  in  affidavit, 
writ  or  declaration.  The  justice  returns  that 
he  asked  Mr.  Salisbury  if  he  could  amend,  and 
insert  full  Christian  name  of  H.  C.  Fisher,  and 
Mr.  Salisbury  replied  that  he  could  not,  as  he 
did  not  know  the  full  Christian  name  of  said 


NOTB.— Pleadinff;  initial  letters  of  name. 
Courts  cannot  take  Judicial  notice  that  a  well- 
known  railroad  oompany  is  popularly  known  hy 
the  initial  letters  of  the  words  oonstitutlnflr  its  full 
7  L.  R.  A.     . 


name;  for  example,  that  **a  fi.  ft  Q.  B.  B.  Go.'* 
means  the  Chicago,  Burlington  ft  Qulncy  Bailroad 
Company.  Accola  v.  Chlcaso,  B.  ft  Q.  B.  Go.  70 
Iowa,  186b 
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Fisher.  Thereupon,  the  plaintiff  heing  unable 
to  amend^  the  justice  dismissed  the  c»se,  and 
rendered  a  judgment  of  nonsuit  ap:ain8t  the 
plaintiff,  together  with  |3.25  costs  of  suit. 
Salisbuiy,  in  the  name  of  H.  C.  Fisher,  sued 
out  a  writ  of  certiorari  to  the  Circuit  Court  of 
Wexford  County,  where,  on  hearing,  the  judg- 
ment of  the  justice  was  reversed.  The  case 
comes  here  on  w tit  of  error  from  the  circuit. 

It  is  contended,  in  support  of  the  judgment 
of  the  circuit,  that  any  mislake  in  the  name  of 
the  plaintiff  must  be  taken  advanta^  of  in  a 
plea  of  abatement.  Pleading  in  justice's  court 
is  not  required  to  be  technical.  The  effect  of 
defendant's  motion  was  the  same  as  a  plea  in 
abatement.  The  plea  was  also  admitted  when 
Salisbury,  who  appeared  for  plaintiff,  said  that 
he  could  not  amend,  because  he  did  not  know 
plaintiff's  full  name.  This  waB  equivalent  to 
saying  that  H.  C.  Fisher  was  not  the  true  or 
full  name  of  plaintiff.  The  justice  was  then 
warranted  in  dismissing  the  case,  as  Salisbury 
did  not  ask  for  time  to  ascertain  plaintiff's 
name,  who  it  appears  lived  in  Chicago,  111. 

It  is  a  usual  supposition  that  one  commencing 
an  action  will  know  the  correct  name  'of  the 
plaintiff,  but  if  he  does  not  he  cannot  for  that 
reason  proceed  with  his  suit  by  a  wrong  name, 
or  carry  it  on  by  the  initials  of  the  Christian 
or  first  name. 

The  case  of  Fewlau  ▼.  Abbott,  28  Mich.  270. 
Ib  not  in  point.  There  the  plaintiff  commenced 
<uit  in  the  name  of  O.  B.  Abbott  upon  a  prom- 


issory note  made  by  Fewlass  payable  to  0.  B. 
Abbott  or  bearer.  Objection  was  taken  by 
defendant  before  the  justice  that  the  plaintiff 
was  not  properly  named  in  the  process,  which 
was  overruled,  and  judgment  rendered  for 
plaintiff.  Defendant  removed  the  cause  totho 
circuit  by  certiorari,  where  the  judgment  waa 
affirmed.  When  it  came  to  this  court  on  error, 
it  was  held  that  it  would  not  be  presumed,  for 
the  purpose  of  invalidating  the  judgment  and 
in  the  absence  of  any  showing  on  the  subject, 
that  the  plaintiff  had  any  other  name  than  the 
one  used. 

In  the  case  at  bar  it  was  substantially  ad- 
mitted in  justice's  court  that  plaintiff  bad' sued 
by  the  initials  of  bis  Christian  name,  and  his 
bond  executed  on  the  issue  of  the  writ  of  cer- 
tiorari shows  his  true  name  to  be  Hart  C.  FieA- 
er.  A  person  sued  has  a  right  to  know  who  is 
making  claim  against  him.  If  the  plaintiff 
plants  the  action  himself,  there  is  no  hardship 
in  requiring  him  to  plead  his  proper  name  in 
full.  If  the  suit  is  commenced  by  an  agent, 
who  is  not  acquainted  at  the  time  with  the  full 
Christian  name  of  his  principal,  it  is  certainly 
his  duty  to  ascertain  and  plead  the  same  before 
or  at  the  time  issue  is  joined,  and  there  is  no 
good  reason  why  he  should  not  do  it.  I  think 
the  judgment  of  the  justice  was  correct,  and 
should  be  affirmed,  with  costs  of  this  court  and 
the  circuit  against  the  plaintiff. 

Thejudsmentofthe  Circuit  Court  isrevertetL 

The  otber  Justices  concurred. 
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John  F.  BETZ,  Beipt,, 

V, 

Henry  YERNER,  Impleaded,  etc.,  Appi, 

(......N.  J.  Bq. ) 

^1.  Amorts^ag^rlnpoesessionremoTed 
a  building  to  another  lot  of  land,  to  make 
room  for  a  part  of  a  larger  building  and  im- 
provements, and  sold  the  lot,  and  building  af- 
fixed to  it,  to  a  bona  fide  purchaser.  HeM,  on  bill 
for  foreclosure  of  the  mortgage,  that  the  build- 
ing could  not  be  returned  to  the  mortgaged 
land,  and  the  remedy  of  the  mortgagee  was  at 
law,  for  the  removal  of  the  building. 

S«  A  mortgagee  will  have  the  security  of  his 
lien  protected  by  injunction. 

(February  20, 1890.) 
*Head  notes  by  Souddsb,  J, 


NOTM.— Mortgage'.;  rights  of  martoo/oor. 
The  mortgagor  has  a  right  to  lease,  sell  and,  in 
•every  respect,  deal  with  the  mortgaged  premises  as 
owner  so  long  as  he  is  permitted  to  remain  in  pos- 
session, and  so  long  as  it  is  understood  and  held 
that  every  person  taking  under  him  takes  subject 
to  all  the  rights  of  the  mortgairee,  unimpaired  and 
unatTected.  Teal  v.  Walker,  111  U.  S.  242  (38  L.  ed. 
418);  American  Bridge  Co.  v.  Hcldelbach,  M  U.  S. 
786  (24  L.  ed.  144 >;  Oark  v.  Curtis,  1  Qratt.  289; 
Hunter  v.  Hays,  7  Diss.  482:  Souter  v.  La  Crosse  R. 
Co.  Woolw.  80,  86;  Foster  v.  Rhodes,  10  Nat.  Bankr. 
Reg.  523. 

The  removal  of  fixtures  takes  them  out  of  the 
lien.  See  noU  to  Cook  v.  Cooper  (Or.)  7  L.  R.  A. 
279. 

7  L.  R.  A. 


APPEAL  by  defendant,  Vemer,  from  a  de- 
cree of  the  Chancery  Court  in  favor  of 
plaintiff  in  a  suit  to  foreclose  a  mortgage  and 
to  compel  a  return  to  the  mortgaged  premises 
of  a  building  which  had  been  removed  there- 
from.   Reversed. 

Statgment  by  Scudder,  J.: 

The  bill  of  complaint  sets  forth  that  the  ap- 
pellee, John  F.  Betz,  held  a  mortgage  on  a  lot 
of  land  in  the  City  of  Camden,  given  by  August 
Muench,  one  of  the  defendants,  to  secure  a  £>nd 
conditioned  for  the  payment  of  $1,500,  with  in- 
terest, dated  October  10,  1885,  duly  recorded 
October  17,  1885,  and  that  there  were  other 
subsequent  incumbrances;  that  when  the  mort- 
gage was  executed  and  delivered  to  him  tbo 
premises  consisted  of  a  two-story  frame  dwell- 
ing-house, and  the  lot  of  land  therein  described. 


Mortgaoor  in  possession. 

Possession  by  the  mort^ragor  or  his  grantees  wlU 
not  be  adverse  so  long  as  payments  of  principal  or 
interest  are  made,  or  the  relation  of  mortga^ror 
and  mortgagee  Is  recognised  by  both  parties. 
Lewis  V.  Sohwenn,  6  West.  Rep.  855, 98  Mo.  aS:  Bart- 
lett  V.  Sanborn,  8  New  En?.  Rep,  168,  64  N.  H.  70, 

A  mortgagor  In  possession,  as  against  everybody 
but  the  mortgagee,  and  against  him  for  all  pur- 
poses except  the  security  of  the  mortgage  debt,  ia 
seised  of  the  fee  in  the  land.  Donation  Trustees  ▼• 
Streeter,  2  New  Eng.  Etop.  862, 64  N.  H.  106. 

He  is  as  absolute  an  owner  of  the  property  as  If 
the  mortgage  had  noeristenoe.  Howe  v.  Wads- 
worth,  GO  N.  H.  897;  Northy  v.  Northy,  46  N.  H.  141: 
Bryant  v.  Morrison.  44  N.  H.  868;  Worster  v.  Great 
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^rbereon  tbe  bouse  was  erected;  tbat  Id  Febru- 
ary, 1887,  without  his  knowledge  or  oousent^ 
Muencb  remoYed  tbe  dwelling-house  to  another 
lot,  about  forty  Teet  northward;  tbat  at  the  time 
of  lemoYal  tbis  other  lot  belonged  to  E.  A. 
AnnstroDff,  trustee  for  an  association,  who  by 
•deed  dated  July  29, 1887,  conveyed  tbe  land  to 
Muencb,  and  Muench  and  wife,  by  deed  dated 
August  8,  1887,  conveyed  to  Henry  Vemer. 
•He  further  claims  tbat  the  removal  of  the 
liouse,  tbe  purchase  and  sale  of  tbe  property, 
were  fraudulent;  that  the  security  of  bis  mort- 
gage is  thereby  diminished;  that  it  is  still  sub- 
ject to  tbe  lien  of  his  mortgage,  and  should  be 
returned  to  tbe  land  described  therein;  tbat 
Muench  has  erected  partly  on  the  mortgaged 
lot  of  land  a  two-story  frame  building,  usea  as 
-a  dancing  ball  and  bowling  alley,  twenty-four 
feet  in  width  and  fifty  eight  feet  in  length, 
and  the  part  thereof  erected  on  the  mortgaged 
premises  is  four  feet  in  width  and  flfty-ei/^bt 
feet  in  depth;  tbat  other  persons  claim  building 
liens  on  the  building,  and  tbe  lot  whereon  it 
stands;  and  the  title  to  tbe  land  on  which  the 
building  is  erected,  adjoining  the  mortgaged 
land,  is  now  in  other  parties.  He  also  sets  forth 
that  the  lot  of  laud,  without  tbe  building,  is 
worth  about  $250,  and  inadequate  to  secure 
4ind  raise  tbe  amount  of  his  mortgage;  and  that 
Muencb  ia  insolvent.  He  therefore  prays  a 
foreclosure  and  sale  of  tbe  mortgaged  premises, 
that  Muencb  and  Yemer  may  be  decreed  to 
return  the  frame  dwelling-house  to  and  upon 
the  lot  of  land  described  in  this  mortgage,  and 
tbat  they  may  be  restrained  from  conveying  or 
<sreating  any  lien  on  the  same.  Tbe  defendant 
Vemer  denies  all  fraud;  claims  to  be  a  bona  fide 
purchaser  for  full  value,  and  without  notice 
of  complainant's-  mortgage,  or  of  the  removal 
of  the  dwelling  house  from  the  mortgaged 
premises.  Upon  tbenroofs  taken ,  a  decree  was 
made  that,  unless  verner  pay  the  complain- 
ant's debt  and  costs  within  twenty  days,  a  re- 
ceiver be  appointed  to  take  charge  of  tbe  dwell- 
ing-house, and  move  it  back  to  the  lot  whence 
1i  was  removed,  and  that  the  mortgaged  prem- 
ises be  sold  to  satisfy  the  debt  secured  by  the 
mortgage,  with  other  incumbrances,  and  costs. 
The  defendant  Vemer  appeals  from  tbis  de- 
cree. 

i/r.  John  W.  Wartman  for  appellant. 

Mr.  William  S.  Ca88elmaii«  for  respond- 
ent: 

A  purchaser  who  has  obtained  a  legal  title 
as  a  mere  security  for,  or  payment  of,  a  pre- 


existing debt,  without  parting  with  anything 
of  value,  is  not  entitled  to  the  character  of  a 
bona  fide  purchaser  for  value. 

Mingus  y.  Condit,  28  N.  J.  Eq.  818;  DeWitt 
T.  Van  fickle,  29  N.  J.  Eq.  209;  BoMet  v.  No9- 
toorthy,  2  Lead.  Gas.  in  Eq.  82. 

Not  being  a  bona  fide  purchaser  for  value, 
he  must  take  the  propertv  subject  to  the 
equities  of  respondent,  which,  being  prior, 
take  precedence. 

Wheeler  v.  KirUand,  24  N.  J.  Eq.  552;  Kerr, 
Fraud  and  Mistake,  822;  BaMaet  v.  Nasioorthp, 
2  Lead.  Cas.  in  Eq.  45. 

A  mortgagor  will  not  be  permitted  to  com- 
mit waste  upon  the  mortgaged  premises  to  tho 
extent  of  rendering  them  an  insufficient  secu- 
rity for  the  mortgage  debt. 

Coffgili  V.  MiOlmm  Land  Go,  25  N.  J.  Eq.  87. 

Equity  will  redress  the  Injury  of  past  waste 
in  favor  of  a  mortgagee  where  be  has  no  legal 
remedy.  He  may  rollow  and  take  the  part 
severed  from  the  realty  wherever  be  can  find  it. 

Jones,  Mortg.  458;  Ho%kin  v.  Woodward,  45 
Pa.  42;  High,  In].  §  481. 

Equity  will  complete  tbe  remedy  by  a  re- 
turn thereof  to  the  realty. 

Jones,  Mortg.  458. 

Seudder,  Jl,  delivered  the  opinion  of  the 
court: 

The  exact  fonir  in  which  this  decree  is  made 
for  the  removal  of  the  house  back  to  tbe  mort- 
gaged premises  from  which  it  was  taken  is,  so 
far  as  my  examination  of  the  authorities  has 
gone,  without  precedent;  but  tbis  may  be  not- 
objectionable,  if,  in  administering  equitable 
relief,  it  be  found  necessary  to  apply  a  remedy 
which  is  unusual.  The  design  of  the  bill  is  to 
restore  to  the  mortgagee  bis  security,  which  he 
alleges  has  been  taken  from  him  by  the  sever- 
ance of  tbe  dwelling-house  from  the  land 
covered  by  bis  mortgage,  and  its  annexation  to 
land  owned  by  another.  The  defense  is  that 
the  house  was  removed  on  another  lot,  to  make 
room  for  a  larger  building  which  was  to  be  ex- 
tendetfover  on  the  lot  of  land  from  the  adjoin- 
ing premises;  that  the  defendants  acted  in  good 
faith;  that  the  complainant  had  notice,  and,  if 
he  did  not  consent,  did  not  obiect;  that  a  full 
money  consideration  was  paid,  without  any 
actual  notice  of  the  lien  of  the  mortgage  on  the 
land  from  which  the  building  was  removed, 
and  that  the  defendant  Verner,  who  appeals, 
is  a  bona  fide  purchaser  of  tbe  building.  The 
facts  are  not  as  fullv  proved  as  they  might  have 
been,  and  are  thus  likely  to  mislead  the  court. 


Tails  Go.  41  N.  H.  16;  Blake  v.  WUllamB,  85  N.  H. 
40;  Ladd  v.  WigiriD,  86X.  H.  4S21:  Johnson  ▼.  Brown, 
Zi  N.  H.  405. 

As  against  the  mortgagee  he  Is  the  absolute  own- 
•«r  for  all  purposes  except  the  security  of  the  mort- 
gage debt.  Morrison  v.  Manchester,  68  N.  H.  500; 
£mith  V.  Moore,  11  N.  H.  65;  Glass  v.  Bllison,  0  N. 

c[.eo. 

ProiutUm  of  mortgaoee. 
The  court  will  see  to  It  that  the  rights  of  the 
.IMurties  are  secured  and  protected,  and  will  give 
^dlrection  to  the  proceedings  accordingly.  Van 
Doren  v.  Dickerson,  88  N.  J.  Eq.  802;  Lansing  v. 
•€k>elet,  0  Cow.  861;  Bills  v.  Oralg,  7  Johns.  Ch.  7:  Ly- 
man V.  Bale.  2  Johns.  Ch.  487;  Oampbell  v.  Maoomb* 
■4  Johns.  Cb.  684;  American  L.  ft  F.  Ins.  ft  T.  Co.  v. 
eyenon.6N.  J.  Bq.9L 
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A  mortgagee  will  have  the  security  of  his  lien 
protected  by  injunction.  Emmons  v.  Hlnderer,24 
N.  J.  Eq.  80;  Brady  v.  Waldron,  2  Johns.  Ch.  148; 
Pasco  V.  Oamble.  16  Fla.  566. 

A  mortgagee  may  sue  for  damages  for  permanent 
injury  impairing  his  security,  as  for  flowage  from 
a  reservoir  maintained  by  a  municipality;  and  set- 
tlement in  good  faith  by  arbitration  is  binding  on 
the  mortgagor.  James  v.  Woroqster,  2  New  Eng. 
Bep.  864,  41  Mass.  SSL 

A  purchaser  of  land  subject  to  a  mortgage,  who 
removes  a  building  therefrom  to  other  lands  be- 
longing to  him,  thereby  rendering  the  security  in- 
adequate, is  guilty  of  waste,  and  is  liable,  in  case 
of  deficiency,  for  the  value  of  tbe  building  so  re- 
moved. Bdler  v.  Hasche,  67  Wis.  658b  See  noU  to 
Cook  V.  Cooper  lOr.)  7L.  R.  A.27VI 
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We  do  not  flod  in  the  evidence  proof  of  the 
knowledge  of  the  defendant  Vemer  of  the 
transfer  of  the  building  from  one  lot  of  land 
to  the  other,  by  which  he  may  be  charged  with 
constructive  notice  of  the  lien  of  the  mortfirage, 
nor  actual  notice  of  a  fraud  that  was  intended, 
which  api)ear8  to  have  been  satisfactory  totbe 
court  below.  It  appears  that  Vemer  lived  in 
Philadelphia  up  to  February  16th,  when  he 
moved  to  Camuen,  and  opened  a  firocery  store 
about  two  squares  from  Muench's  place  of 
business,  and  after  that  time  went  there  fre- 
quently. He  kept  bar  for  him  from  May  to 
August.  Muench  testifies  that  the  house  was 
removed  about  the  8d  or  4th  of  February,  and 
thinks  they  started  in  January.  This  was  be- 
fore Vemer  came  to  Camden.  Verner  says  he 
did  not  know  that  the  house  had  been  moved 
from  another  lot  until  after  he  bad  bought  it 
This  evidence,  if  believed,  shows  that  he 
neither  saw  nor  knew  that  the  house  was 
moved  from  the  mortgaged  premises,  and  there 
was  not  a  fraudulent  knowledge  or  collusion 
in  the  purchase.  Without  proof  uf  such  collu- 
sion, the  testimony  of  two  witnesses  that 
Muench  told  them  *'  he  removed  the  dwelling- 
bouse  BO  that,  if  the  sheriff  come  on  him ,  he 
would  have  a  house  anyhow,"  is  not  compe- 
tent to  show  that  Verner  had  knowledge  of  a 
fraudulent  purpose,  and  participated  in  it.  If 
said,  it  was  spoken  between  other  parties  in  bis 
absence.  Faulkner  v.  Whttaker,  15  N.  J.  L. 
488. 

The  payment  of  the  consideration  by  Ver- 
ner to  Muench  is  testified  to  by  them,  and  bv 
Muench's  wife,  who  says  she  saw  money  paid, 
without  knowing  the  amount.  The  purchase 
price,  they  say,  was  $1,800,  paid  in  different 
sums,  at  several  times, — $400  on  February 
15th,  $800  July  80th,  $500  on  August  1st,  and 
$100  in  wages  due  Verner.  The  first  money 
was  brought  from  Philadelphia,  obtained  by 
selling  out  a  grocery  store  there,  and  cash  on 
hand.  The  second  and  third  payments  were, 
as  Verner  says,  borrowed  from  his  brother. 
The  first  sum  was  $400,  loaned  to  assistflluenob 
in  building.  Afterwards,  he  savs,  i^hen  he 
asked  for  it,  he  was  told  that  he  (llduencb)  bad 
no  money,  and  he  offered  to  sell  the  house  and 
lot  He  did  not  want  it,  but,  with  the  advice 
and  help  of  his  brother,  he  bought  it  to  save 
losing  the  money  he  had  loaned.  Although 
this  money  was  all  paid  before  August  8d, 
when  the  deed  was  dated,  it  was  not  a  pre-ex- 
isting debt,  without  parting  with  anything  of 
value  at  the  time  of  conveyance,  depriving  the 
defendant  Verner  of  the  character  of  a  bona 
fide  purchaser  for  value,  as  was  argued  by 
counsel;  but  all.  excepting  the  first  two  items, 
were  parts  of  a  present  consideration,  appro- 
priated, when  made,  to  its  payment,  and  suffi- 
cient to  constitute  the  defendant  Vernera  bona 
fide  purchaser  in  equitv.  Mingui  v.  Condit, 
28  N.  J.  Eq.  818;  De  Witt  v.  Van  Sickle,  29  N. 
J.  Eq.  209;  Banet  v.  Nosuxfrthy,  2  Lead.  Cas. 
inEq.  82. 

The  small  profit  derived  from  the  grocery 
store  conducted  by  his  wife  while  he  attendea 
bar  for  Muench,  and  before  that  time;  the  fact 
that  Muench  collected  rent  of  the  tenant,  after 
the  alleged  sale,  as  Vemer's  agent;  and  the 
failure  to  produce  the  brother  who  was  said  to 
have  loaned  the  money  to  complete  the  pur- 
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chase,— cast  suspicion  on  the  consideration;  bufc 
as  the  proof  now  stands,  with  the  positive  evi- 
dence of  three  witnesses  to  sustain  it,  and 
nothing  more  than  these  circuflistances  to  over- 
come it,  we  do  not  feel  warranted  in  sayinc 
that  this  payment  was  not  made.  Muench 
swears  positively  that  he  received  these  sumft- 
of  money,  and  applied  them  to  making  the  im> 
provements  for  the  summer  garden. 

Assuming  that  the  appellant,  Vemer,  bought 
the  house,  and  paid  for  it  a  valuable  considera- 
tion, without  knowledge  of  its  removal,  as  ap- 
pears by  the  direct  proof,  and  that  Muench  sold 
it,  as  he  testifies,  to  raise  money  to  pay  for  the- 
hall  building,  and  the  improvements  he  was 
making,  the  important  question  is  presented 
whether  the  complainant  is  in  a  position  to  ob- 
tain the  relief  he  asks  here  for  the  injury  he- 
has  sustained.  Can  a  court  of  equity  return 
to  the  wasted  property  the  building  that  has- 
been  wrongfully  removed,  and  sold  to  a  bona 
fide  purchaser,  after  being  affixed  to  other  land 
not  included  in  the  mortgage? 

The  subject  of  lesral  and  equitable  relief, 
where  such  removals  are  made,  is  considered  by" 
Mr.  Jones  in  his  book  on  Mortgages  (§^  148. 
144,  458,  684).  with  abstracts  from  cases  ana 
numerous  citations  in  the  notes.  It  is  a  ques- 
tion on  which  the  authorities  are  divided,  and 
depends  for  its  solution  on  the  effect  given  to  a 
mortgage  of  lands.  It  seems  that  where  the 
mortgage  is  regarded  as  a  conveyance  of  the  le- 
gal title  to  the  property,  giving  the  mortgagee- 
tbe  right  of  possession,  his  legal  ownciship, 
and  actual  or  constructive  possession,  give  him 
the  right  to  follow  and  recover  the  properly 
severed.  The  principle  applied  is  that  prop- 
erty severed  from  the  realtv,  so  as  to  become  a. 
chattel,  belongs  to  the  le^  owner  of  the  land; 
but  where  the  mortgage  is  regarded  merely  as- 
a  lien  for  security,  and  the  mortgagor  has  the- 
right  of  possession  until  ejectment  or  foreclos- 
ure, there  the  mortgage  has  merely  the  right 
to  restrain  the  reraov^  of  the  property  by  in- 
junction, to  protect  his  lien,  or,  atter  the  re- 
moval, only  a  right  to  recover  damages  for  th» 
wrongful  diminution  of  his  security. 

The  case  of  Hamlin  v.  Pareone,  12  Minn. 
108  (Gil.   59),  comes  nearer  to  the  conclusioa 
reached  by  the  decree  in  this  case  than  any 
other  to  which  my  attention  has  been  called. 
There  the  mortgagor  moved  a  dwelling  on  aa 
adjoining  lot  Monging  to  his  wife,  without 
the  knowledge  of  the  mortgagee,  but  with  the 
knowledge  of  the  wife;  and  it  was  held  that  the* 
lien  on  the  dwelling-house  remained,  and  the- 
mortgagee  might  sell  the  lot  of  land  covered  by^ 
the  mortgage,  and  afterwards  the  house,  to^ 
satisfy  his  mortgage. 

But  in  Harris  v.  Bannan,  78  Ky.  568,  where 
a  petition  was  filed  in  equity  to  subject  to  the 
lien  created  by  the  mortgage  a  numl>er  of  cot- 
tage buildings  which  had  been  removed  to 
other  land,  and  affixed,  it  was  held  that  when 
the  buildings  were  severed  from  the  mortgaged 
premises,  and  had  become  part  of  another  free- 
hold, the  lien  upon  them  was  gone. 

In  Peirce  v.  Goddard,  22  Pick.  559,  the  ma- 
terials of  a  dwelling-house  or  mortgaged  land 
were  used  in  the  construction  of  a  house  upon 
another  lot  of  land.  It  was  said  the  right  of 
property  vested  in  the  grantee  of  that  land^ 
and  the  mortgagee  could  not  maintain  trover 
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against  the  purchaser,  either  for  the  Dew  house, 
or  the  old  materials  used  in  its  construction. 

In  Cooper  t.  Davis,  15  Conn.  556,  millstones 
were  severed  from  the  mill,  and  sold  by  the 
mortgagor.  It  was  held  that  the  title  passed 
to  the  purchaser,  and  there  was  no  power  to 
seize  them  after  they  had  been  severed  and 
carried  away. 

In  Buekout  v.  8mft,  27  Cal.  488,  where  a 
house  subject  to  a  mortgage  was  floated  off  by 
a  flood  into  the  street,  and  was  bought  while  in 
that  position,  it  was  said  that  the  severance 
affected  the  right  of  lien;  that  a  building  on 
land  was  subject  to  the  lien  of  the  mortgage 
whether  there  at  the  time  of  the  mortgage  or 
built  there  afterwards,  but,  when  severed,  the 
lien  was  lost.  If  the  contrary  were  the  law, 
everything  affixed  to  mortgaged  lands  might, 
when  severed  and  sold  to  a  bona  flde  purchaser, 
be  followed  and  reclaimed.  Clark  v.  Reylnim, 
1  Kan.  281;  KimbaUY.  Darling,  82  Wis.  «84; 
Van  PeliY.  MeOraw.  4  N.  Y.  110;  Gardner  v. 
Heartt,  8  Denio,  282;  Lane  v.  Eitc/icock,  14 
Johns.  218;  Hntehim  v.  Kinn,  68  U.  S.  1 
Wall.  58  [17  L.  ed.  544];  Gorey,  Jenness,  19  Me. 
63;  Gooding  v.  Shea,  108  Mass.  860;  Byron  v. 
Chopin,  118  Mass.  808;  Wilwn  v.  Maltby,  59 
N.  I.  126,  and  many  other  cases,— might  be 
cited  as  illustrating  ttie  differences  of  opinion, 
and  the  principles  applied,  in  determining  the 
rights  01  i)artie8  when  fixtures  are  severed  and 
sold  from  mortgaged  lands. 

A  distinction  is  made  in  Hoskin  v.  Wood- 
ioard,  45  Pa.  42,  where  it  is  said  that  a 
mortgagor  may  sell,  in  the  usual  way,  lumber, 
flre-wo^,  coal,  ore  or  grain  growing  on 
the  land,  until  the  mortgagee  stops  nim  by  eject- 
ment or  estrepement;  for  these  things  are  usu- 
ally Intended  for  consumption  and  sale,  and 
ttie  sale  of  them  is  the  usual  way  of  raising  the 
money  to  pay  the  mortgage.  But  in  the  case 
of  a  factory  or  other  building  it  is  from  the  use 
of  it  as  it  IS,  and  not  by  its  consumption  or  its 
sale  by  piecemeal,  that  all  its  profits  are  to  be 
derived. 

It  is  manifest  that  this  cannot  be  reconciled 
with  cases  cited  above,  as  furnishing  a  rule 
applicable  to  all  fixtures,  but  that  any  general 
rule  must  be  based  on  the  right  of  property. 
If  the  mortgagee  have  the  legal  ownership  and 
right  of  possession,  he  may  follow  things 
severed  and  removed  from  the  mortgaged 
iands  without  his  consent  wherever  he  can 
find  them.  If  he  holds  title  under  the  mort- 
gage only  as  security  for  his  lien,  then  the 
remedies  appointed  for  preserving  the  security, 
and  compensating  for  any  loss  sustained  by  its 
diminution,  are  such  onlv  as  the  mortgagee 
may  use.  The  theory  in  the  latter  case  is  that, 
88  to  innocent  third  parties,  the  mortgagor  is 
the  owner  of  the  property,  and  may  sever  and 
sell  until  restrained  bv  injunction,  or  ejected  by 
entry,  or  barred  by  foreclosure.  In  any  view 
taken  of  the  respective  rights  of  mortgagor  and 
mortptgee,  the  latter  may  have  the  security  of 
his  hen  protected  by  injunction.  Brady  v. 
Waldron,  2  Johns.  Ch.  148;  Emmons  v.  Binder- 
er,  24  N.  J.  Eq.  89. 

In  our  State  the  title  of  the  mortgagee  to 
lands  under  his  mortgage  has  been  defined  by 
this  court  in  Shields  v.  Lozear,  84  N.  J.  L.  496 
-508,  where  it  is  said  that  the  mortgage  is  re- 
garded, not  as  a  common -law  conveyance  on 
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condition,  but  as  a  security  for  debt,  the  1^1 
estate  being  considered  as  subsisting  only  lor 
that  purpose.  This  is  elsewhere  callea  the- 
equitable  and  the  American  doctrine,  bv  which 
the  mortgagor  has  a  right  to  lease,  sell  and  ia 
every  respect  deal  with  the  mortgaged  premi- 
ses as  owner  so  long  as  he  is  permitted  to  re- 
main in  possession,  and  so  long  as  it  is  under- 
stood and  held  that  any  person  taking  under 
him  takes  subject  to  all  the  rights  of  the  mort- 
gagee.   4  Kent,  Com.  157. 

There  is  no  difficulty  in  applying  this  ru1» 
while  fixtures  remain  attached  to  Uie  realty; 
and  so  long  as  the  mortgagor  continues  in 
possession,  or  when  the  property  severed  passea 
mto  the  possession  of  a  person  in  collusion 
with  him  to  defeat  the  lien  and  security  of  the- 
mort^gee,  whether  upon  or  off  the  mortgaged 
premises,  it  would  seem  that  the  rights  of  the- 
mortgagee  would  be  unaffected.  But  whea 
the  property  is  severed,  and  sold  to  an  innocent 
purchaser,  the  lien  in  equity  is  gone,  and  the- 
remedy  of  the  mortgagee  is  an  action  at  law 
against  the  mortgagor,  and  those  who  act  with 
him,  to  impair  or  defeat  the  security  of  the 
mortgage. 

The  case  of  Kireher  v.  Selialk,  89  N.  J.  L. 
885,  holds  that  a  mortgagee  of  real  estate, 
whose  debt  is  due,  but  who  has  not  entered 
into  possession,  cannot  maintain  replevin  for 
a  steam-engine  affixed  to  the  realty  subject  to> 
the  mortgage,  which  the  mortjzagor  or  hi» 
assigns  had  severed  from  the  realty,  and  re- 
moved from  the  premises,  because  the  mort- 
gagee cannot,  with  propriety,  insist  upon  being^ 
legally  entitled  to  a  remedy,  the  enforcement 
of  which  pertains  to  the  general  legal  owner- 
ship of  the  land. 

But  in  Jackson  v.  TurreU,  89  N.  J.  L.  829,  it 
was  decided  that  a  mortgagee  may  maintaiiv 
an  action  on  the  case  against  the  mortgagor  or 
his  assigns  for  an  injury  to  the  security  result- 
ing from  the  removal  of  fixtures,  or  other 
waste,  by  the  defendant.  Notice,  without 
fraud,  was  said  to  be  sufficient  to  charge  the- 
purchaser  with  liability.  It  is  not  necessary 
in  this  case  to  determine  whether  a  court  of 
law  will  enforce  this  remedy  against  a  bona 
fide  purchaser  without  actual  notice,  or  the 
exact  form  of  remedy  that  may  be  then  used; 
but  in  a  court  of  equity  the  right  of  such  pur- 
chaser is  equal  to  the  equity  of  a  mortgasreo 
who  has  not  such  title  to  the  article  severed 
that  he  can  maintain  an  action  for  the  recovery, 
«7i  specie,  of  the  fixtures  removed.  It  is  a  max- 
im that  where  there  is  equal  equity  the  law 
must  prevail.  It  is  upon  this  account  that  a^ 
court  of  equity  constantly  refuses  to  interfere, 
either  for  relief  or  discovery,  against  a  bona 
fide  purchaser  of  the  legal  estate  for  a  valuable 
consideration,  without  notice  of  the  adverse- 
title,  if  he  chooses  to  avail  himself  of  the  de- 
fense at  the  proper  time,  and  in  the  proper 
mode.    1  Story,  Eq.  Jur.  §  64(?. 

The  conclusion  given  in  2  Pom.  Eq.  Jur. 
g  748,  on  this  matter  is  that,  wherever  one  or 
the  other  of  the  parties  has  a  legal  estate  over 
which  a  court  of  law  can  exercise  jurisdiction, 
then,  in  an  equity  suit  between  them,  as  a. 
general  rule  the  defense  of  a  bona  fide  purchaser 
lor  valuable  consideration  will  avail  as  against 
the  plaintiff,  whether  he  has  a  legal  or  an^equi- 
table  estate.    In  either  case  the  court  of  equity 
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«iiAply  withholds  its  hand,  and  remits  the  party 
to  a  court  of  law.  In  the  review  of  cases 
which  appear  to  conflict  with  the  conclusion 
in  this  case,  cited  from  the  Englii>h  courts,  it 
must  be  borne  in  mind  that  there  the  mort- 
gagee has  the  legal  title  to  the  mortgaged  land, 
-and  the  right  of  possession. 

Having  found  that  the  appellant,  Yemcr,  is 
«  bona  fide  purchaser  .of  the  building  in  contro- 
^eisy   affixed   to  his  land,  according  to  the 


weight  of  the  evidence  as  presented,  the  decree 
will  be  reversed,  and  modified  so  that  the  land 
described  in  the  mortgage,  with  the  building 
and  improvements  thereon,  as  thev  exist  at  the 
time  of  filing  the  bill,  shall  be  sold  to  satisfy 
the  mortgage;  and,  as  to  the  injury  sustained 
by  the  removal  of  the  building  formerly  on  the 
land,  the  mortgagor  will  be  remitted  to  his 
remedy  at  law. 
Decree  reversed  unanimausljf. 
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!•  A    corporation  Tiolatinflf    the    Or- 

Sgtnic  Law  forfeits  its  franchise,  but  does  not 
ereby  beoome  subject  to  the  escheat  or  oonfls- 
oation  of  its  property. 

IB.   A  fore%n  corporation  owning^  aU 
the  stock  of  a  domestic  corporation* 

where  the  statutes  allow  its  stock  to  be  held  by 
other  corporations,  does  not  thereby  "acquire  or 
hold**  the  real  estate  of  the  domestic  corporation 
■o  as  to  violate  the  Act  of  April  28, 1855,  against 
acqulriner  or  holding  real  estate  **dlrectly  in  the 
corporate  name,  or  by  or  through  any  trustee  or 
other  device  whatsoever  unless  specially  author- 
ized** under  penalty  of  escheat* 

:8.   The  penalty  of  escheat  is  remoTOd  as 

to  land  in  the  possession  of  owners  having  the 
right  to  hold  the  same,  although  the  Act  impos- 
ing it  is  not  repealed  in  terms,  when  before  any 
Inquisition  is  taken  the  land  has  been  conveyed 
to  such  owners,  and  a  statute  has  declared  that 
the  land  should  be  held  by  them  ^indefeaalbly  as 
to  any  right  of  escheat**  in  the  Commonwealth. 

iSUrrtU  and  Clarke  JJ.,  dteaenL) 
(March  8^  1890.) 

ERROR  to  the  Court  of  Common  Pleas  for 
Elk  County  to  review  a  judgment  in  favor 
^f  defendants  in  a  proceeding  in  the  nature  of 
^0  warranto  to  escheat  to  the  Commonwealth 
-certain  lands  in  Elk  County.    Affirmed. 

The  New  York,  Lake  Erie  &  Western  Rail- 
road Company  is  a  corporation  of  the  State  of 
New  York  doing  the  business  of  a  common 
•carrier  in  Pennsylvania. 

The  information  set  out  that  during  the  years 
1878  and  1874  that  corporation  acouired  cer- 
tain lands  for  mining  purposes  and  took  the 
title  in  the  name  of  trustees.  That  it  acquired, 
witliout  authoiit^,  all  the  capital  stock  of  the 
Northwestern  Mming  &  Exchange  Company, 
a  domestic  corporation.  That  the  Erie  Com 
pany  procured  the  transfer  of  the  title  to  said 
lands  by  the  trustees  to  the  Mining  Company 
for  its  benefit.  That  subsequently  the  title  be- 
-came  vested  in  the  New  York,  Lake  Erie  &  Wes- 
tern Coal  &  Railroad  Company,  a  domestic  cor- 
poration, the  capital  stock  of  which  was  held  by 
the  Erie  Company  and  the  Mining  Company. 
That  the  Erie  Company  procured  the  capital 
%8tock  of  the  other  two  corporations  for  the  pur- 
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pose  of  enabling  It  to  hold  lands  In  this  State 
which  it  could  not  otherwise  lawfully  hold,  and 
that  such  holding  of  the  lands  by  it  was  a  viola- 
tion and  evasion  of  the  laws  of  Pennsylvania, 
and  prayed  that  such  lands  might  be  escheated  to 
the  Commonwealth. 

It  appeared  at  the  trial  that  the  shares  of 
stock  of  the  Company  holding  title  to  the 
lands  were  distributed  as  follows:  of  the  whole 
number  of  6,000  shares  4.194  shares  stood  in 
the  name  of  the  Northwestern  Mining  &  Ex- 
change Company,  800  in  the  name  of  trustees 
of  the  Erie  Company  and  the  remainder  in 
the  names  of  persons  who  were  directois  of 
the  Coal  &  Railroad  Company,  and  who  were 
also  officers  of  the  Erie  Company,  and  who 
were  alleged  to  hold  the  stock  merely  for  the 
purpose  of  qualifying  them  to  hold  the  offi> 
ces  of  directors  of  the  Company. 

Further  facts  appear  in  the  opinion. 

Meesre.  William  S.  Kirkpatriek,  Atty- 
Oen,,  John  F.  SanderBoii«  Dep.  Attp-Gen., 
and  Silas  W.  Pettit,  John  R.  Read, 
Georn^e  A*  Jenks  and  William  P.  Jenk«« 
for  plaintiff  in  error: 

A  corporation  cannot  become  a  stockholder 
in  another  corporation  unless  by  power  specifi- 
cally granted  by  its  charter  or  necessarily  im- 
plied m  it,  especially  if  it  be  for  the  purpose  of 
controlling  or  affecting  the  management  of  the 
other  corporation,  and  a  fortiori,  if  for  the 
purpose  of  thereby  engaging  in  a  business 
other  than  and  addition^  to  tnat  for  which  it 
is  incorporated. 

Green's  Brice,  Ultra  Vires,  91,  note  h\  Br- 
nest  V.  NichoUe,  6  H.  L.  Cos.  401;  Sumner  v. 
Marqf,  3  Woodb.  &  M.  105;  Mechqnice  d  W. 
M.  Mut,  8av,  Bank  d  Bldg,  Aseo.  v.  Meriden 
Agency  Co.  24  Conn.  159;  Central  R.  Oo,  v. 
CoUine,  40  Ga.  582;  Eazlehuret  v.  Savannah, 
G.  d  If.  A.M.  Go.  48  Ga.  18;  Salomons  v. 
Laing,  14  Jur.  279;  FrankHn  Bank  ▼.  Oom- 
mercial  Bank,  86  Ohio  St.  354. 

If  the  title  was  defeasible  when  taken  by 
the  trustees  for  the  Erie  Company,  it  has  re- 
mained so  ever  since,  and  no  subsequent  con- 
veyances of  the  title— more  especially  merely 
colorable  transfers,  as  were  those  in  this  case — 
will  validate  it,  or  bar  the  right  of  the  Com- 
monwealth to  escheat  the  land. 

Leazure  v.  Eillegas,  7  Serg.  &  R  818; 
Govndie  v.  Northampton  Water  CS?.  7  Pa.  288; 
Kubeck  v.  Gardner,  7  Watts,  455. 

A  Legislature  cannot  ratify  or  confirm  that 
which  at  the  time  of  such  attempted  ratifica- 
tion or  confirmation  it  could  not  originally 
thorize. 
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&/ke8  V.  Cofumbu»,  55  Miss.  187;  Orenada  Oo. 
^.  Brogden,  1 12  U.S.  261  (28  L.  ed.  704);  Katzen- 
herger  v.  Aherdun,  121 U.  8. 172  (80  L.  ed.  911). 

Althougli  corporatioDB  of  one  State  may  by 
-comity  enter  and  do  business  witbin  tbe  bor- 
ders of  another  State,  yet  the  license  to  do  so 
is  purely  gratuitous,  and  depends  solely  upon 
the  permission  expressly  or  impliedly  granted 
by  such  other  State;  and  wherever  a  State 
Bufflciently  indicates  that  it  refuses  or  with- 
draws such  permission,  the  right  wholly  ceases» 
''without  reference  to  the  injustice,  the  prej- 
udice or  the  wrong  that  is  alleged  to  exisr' 
in  such  refusal  or  withdrawal. 

DoyU  y.  Oantinsntal  Ins.  Co.  04  U.  8.  685 
(24  L.  ed.  148);  Bank  of  Augusta  v.  Earl,  88 
U.  8.  18  Pet  592  (10  L.  ed.  298);  Lafayette 
Ins.  Co,  ▼.  French,  69  U.  S.  18  How.  404 
<15  L.  ed.  451);  Panl  ▼.  Virginia,  75  U.  8.  8 
Wall.  168  (19  L.  ed.  857);  Ducat  v.  Chicago, 
rt  U.  8.  10  Wall.  410  (19  L.  ed.  972);  Green's 
Brice,  Ultra  Vires,  p.  4,  note  a;  Com,  ▼.  Qlotb- 
-eester  Ferry  Go,  98  ra.  105;  Runyan  y.  Coster, 
Z»  U.  8.  14  Pet.  122  (10  L.  ed.  8^2). 

The  rights. and  powers  of  the  New  York, 
Xdike  Erie  &  Western  Railroad  Company,  or- 
ganized in  April,  1887,  do  not  in  any  way  re- 
late back  to  tbe  rights  and  powers  of  the  Erie 
Railway  Company,  as  they  existed  prior  to  the 
Adoption  of  the  (Jonstitution  of  1874. 

Memphis  eft  L.  R,  R.  Co.  y.  Berry,  112  U.  8. 
^9  (28  L.  ed.  987):  8t.  Txwis.  I.  M.  A  S.  R. 
Co.  y.  Be7ry,  113  U.  8.  465  (28  L.  ed.  1055); 
Chesapeake  d  0.  R.  Co.  y.  Mi'ler,  114  U.  8, 
176  (29  L.  ed.  121);  Dow  y.  Be^delman,  49  Ark. 
^26;  Dou>  y.  Beidelman,  126  U.  8. 680  (31 L.  ed. 
^1). 

Such  open  and  flagrant  yiolation  of  the  f un- 
•damental  law  of  the  State  cannot  be  excused, 
or  its  consequences  eyaded,  by  the  transparent 
4eyice  of  using  the  name  and  stock  of  tbe 
Northwestern  Mining  &  Exchange  Company, 
or  that  of  the  New  York,  Lake  Erie  &  Wes- 
tern Coal  &  Railroad  Company. 

A  thin?  which  is  within  the  intention  of  the 
makers  or  the  Statute  is  as  much  within  the 
Statute  as  if  it  were  within  the  letter;  and  such 
<»nstruction  ought  to  be  put  upon  it  as  docs 
not  suffer  it  to  be  eluded. 

Bacon,  Abr.  Statute,  1,  §§  6-10;  ffeydon's 
Case,  8  Coke,  7;  Magdalen  College  Case,  11 
Coke,  78;  People  y.  JJtica  Ins.  Co.  15  Johns. 
581;  Com.  y.  Cfark,  7  Watts  &S.  127;  Gibbons 
y.  Ogden,  22  U.  8.  9  Wheat.  2  (6  L.  ed.  24); 
Manley  y.  State,  7  Md.  185;  Leonard  y.  Com. 
112  Pa.  607;  Chester  Co.  y.  Brower,  117  Pa. 
«47. 

For  many  purposes,  and  when  necessary  to 
attain  the  justice  of  tbe  case,  courts  will  al- 
ways consider  the  interest  of  the  shareholder 
SB  an  interest  in  the  property  of  the  corpor- 
ation. 

Seaman  y.  Enterprise  F.  A  M,  Ins.  Co,  21 
Fed.  Rep.  778;  Warren  y.  Davenport  Ins.  Co, 
Z\  Iowa,  464;  Com.  y.  Standard  OU  Co.  101  Pa. 
119;  CoUman  y.  San  Rafael  Tump.  Road  Co. 
49  Col.  517. 

If  such  holding  is  prohibited  by  the  Consti- 
tution, the  lands  are  escheatable  in  this  pro- 
4«eedinf 

Vcm.Y.  New  Y<yrk,  L,  E.  A  W.  R.  Co.  114 
Pa,  840.  See  Atty-Oen.  y.  Great  Northern  R. 
€o.  6  Jur.  N.  8.  1006. 
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Messrs.  John  O.  Hall  and  Geors^  W. 
Biddle  for  defendants  in  error. 


C^.  J.,  deliyered  the  opinion  of 
the  court: 

This  was  an  information  in  the  nature  of  a 
quo  wirranto  t\ed  by  the  Attorney- General, 
the  object  of  which  was  to  escheat  to  the  Com- 
monwealth certain  lands  in  Elk  County,  alleged 
to  be  held  by  or  for  the  defendant  Railroad 
Company.  The  facts  as  disclosed  by  the  eyi- 
dence  and  admitted  by  the  parties,  do  not  dif- 
fer essentially  from  those  in  Co*n,  y.  New  York, 
L.  E.  A  W.  R,  Co.,  reported  in  114  Pa.  840. 
This  is  really  a  branch  of  the  same  proceeding, 
but  for  lands  lying  in  a  different  county.  The 
present  case  has  been  twice  argued — a  re-argu- 
ment haying  been  ordered  of  our  own  motion — 
and  has  receiyed  careful  consideration.  This 
was  due  to  the  gravity  of  the  questions  inyolyed 
and  the  amount  in  controversy. 

It  was  alleged  in  the  first  place  by  the  Com- 
monwealth that  the  Railroad  Company  had 
violated  section  6  of  article  17  of  the  Consti- 
tution of  this  State.  The  said  section  is  as 
follows: 

"No  incorporated  company  doing  the  busi- 
ness of  a  common  carrier  shall  directly  or  in- 
directly prosecute  or  engage  in  mining  or 
manufacturing  articles  for  transportation  over 
its  works;  nor  shall  such  company  directly  or 
indirectly  engage  in  any  other  business  tban 
that  of  common  carriers,  or  hold  or  acquire 
lands,  freehold  or  leasehold,  directly  or  indi- 
rectly, except  such  as  may  be  necessary  for  car- 
rying on  its  business;  but  any  mining  or  man- 
ufacturing company  may  carry  the  products 
of  its  mines  and  manufactories  on  its  railroad 
or  canal  not  exceeding  fifty  miles  in  length." 

It  will  be  noticed  that  this  clause  in  the  Con- 
stitution affixes  no  penalty  for  its  violation. 
It  is  conceded  that  for  a  violation  of  the  Or- 
ganic Law,  a  Pennsylvania  corporation  or  a 
foreign  corporation  having  or  exercising  cor- 
porate franchises  within  this  Commonwealth 
would  forfeit  such  franchises.  This,  how- 
ever, would  not  involve  an  escheat  or  confis- 
cation of  its  property. 

For  present  purposes  we  must  regard  this 
constitutional  provision  as  out  of  the  case. 
The  question  here  is  whether  tbe  real  estate  in 
controversy  is  liable  to  escheat.  This  is  not  a 
proceeding  to  forfeit  the  Company's  franchises 
but  to  escheat  its  lands.  It  must  rest,  if  it  can 
be  sustained  at  all,  upon  the  Act  of  April  26, 
1855  (Pub.  Laws,  829),  the  fifth  section  of 
which  provides  that  "no  corporation  shall 
hereafter  acquire  or  hold  any  real  estate  with- 
in this  Commonwealth,  directly  in  the  corpo- 
rate name,  or  by  or  through  any  trustee,  or 
other  device  whatsoever,  unless  specially  au- 
thorized to  hold  such  property  by  the  laws  of 
this  Commonwealth." 

This  is  the  prohibitioo  of  the  Act.    The 

Senalty  for  its  violation  is  contained  in  section 
.     It  is  as  follows: 

"That  all  property  hereafter  acquired  and 
held  by  persons,  corporations  or  associations 
forbidden  by  this  Act,  and  all  such  hereafter 
acquired  and  held  beyond  the  limit  prescribed 
as  aforesaid  by  this  Act,  shall  escheat  tc  this 
Commonwealth,  and  upon  the  same  being  ad- 
judged to  have  escheated  under  proceedings  iu 
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court  by  wo  warranto  in  all  respects  as  is  pro- 
vided by  law  in  the  case  of  the  osurpatioD  of 
any  corporate  franchises,  the  same  shall  be 
taken  in  possession  and  disposed  of /'etc. 

It  was  not  alleged  that  the  defendant  Kail- 
road  Ck)ropany  held  the  title  to  any  of  the  lands 
in  conlroversy  either  in  its  corporate  name,  or 
by  or  through  a  trustee.  The  contention  of 
the  Commonwealth  was  that  the  title  thereto 
was  held  by  the  ^Northwestern  Mining  &  Ex- 
change Company,  defendant;  that  all  of  the 
stock  of  said  last-named  Company  was  held  by 
the  said  Railroad  Company,  and  that  the  plac- 
ing of  the  title  In  the  former  Company  was  a 
mere '  'device"  to  enable  the  Railroad  Company 
to  hold  lands  indirectly  which  it  was  forbidden 
by  the  Act  of  1855  to  hold  directly,  or  by  or 
through  a  trustee.  Whether  it  was  such  "de- 
vice" was  the  question  we  directed  to  be  sub- 
mitted to  the  jury,  when  the  t)ther  branch  of 
the  case  was  here,  reported  in  114  Pa.  340. 

It  is  not  denied  that  the  Northwestern  Mining 

6  Exchange  Company  is  a  Pennsylvania  cor- 
poration, and  authorized  by  its  charter  to  hold 
these  or  similar  lands,  and  to  carry  on  the 
business  of  mining,  milling,  smelting  and  re- 
fining gold,  silver,  copper,  iron,  lead  and  other 
ores,  coal  and  other  minerals.  Nor  was  it  de- 
nied that  under  the  Act  of  April  15,  1869 
(Pub.  Laws,  32),  the  New  York.  Lake  Erie  & 
Western  Railroad  Company  had  the  right  to 
purchase  and  hold  all  or  any  portion  of  the 
stock  of  the  Northwestern  Mining  &  Exchange 
Company.  The  said  Act  expressly  declares: 
'*It  shall  and  may  be  lawful  for  railroad  and 
canal  companies  to  aid  corporations  author- 
ized by  law  to  develop  the  coal,  iron,  lumber 
01  other  material  interests  of  this  Common- 
wealth by  the  purchase  of  their  capital  stock 
or  bunds  or  either  of  them,  or  bv  the  guaranty 
of  or  agreement  to  purchase  tne  principal  or 
interest,  or  either,  of  such  bonds." 

The  object  of  this  legislation  is  obvious.  It 
was  to  authorize  railroad  and  canal  companies 
to  employ  their  capital  and  credit  to  aid  in  the 
development  of  the  mineral  resources  of  the 
Commonwealth.  Such  development,  as  every- 
one knows,  is  in  many  instances  beyond  the 
reach  of  individual  enterprise.  It  was  easy 
enough  to  form  corporations  with  all  the  req- 
uisite powers  for  this  purpose.  It  was  a  very 
different  thing  to  find  capitalists  to  take  their 
stocks  or  bonds.  Hence  it  was  that  the  Legis- 
lature gave  to  railroad  and  canal  companies 
the  power  to  purchase  both  stocks  and  bonds 
of  such  companies.  Nor  was  any  limitation 
placed  upon  this  power.  They  might  buy  a 
portion  or  all  of  the  stock.  It  probablv  never 
occurred  to  the  legislative  mind  that  while  the 
purchase  of  a  portion  of  the  stock  of  a  mining 
company  would  be  aiding  such  corporation  to 
develop  the  mineral  resources  of  the  State,  the 
purchase  of  a  majority  of  the  whole  of  the 
stock  of  such  company  might  be  held  to  be  a 
"device"  to  evade  the  Act  of  1855.  However 
that  may  be,  the  Act  of  1869  was  evidently 
intended  to  legalize,  and  perha^  encourage, 
railroad  and  canal  companies  to  invest  in  this 
species  of  mining  companies.  It  involved, 
necessarily,  the  control  of  such  companies  by 
the  corporations  making  such  investments  to 
the  extent  of  the  stock  held  by  them.  A 
majority  of  the  stock  controls  the  corporation; 
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the  corporation  controls  the  land  held  by  it. 
In  this  sense,  and  to  this  extent,  the  Act  of 
1869  enabled  railroad  companies  to  control  real 
estate,  the  title  to  which  they  were  forbidden 
to  hold  directly  or  indirectly  by  theXct  of  1855. 
It  must  not  l>e  forgotten,  however,  that  con- 
trolling real  estate,  by  means  of  the  ownership 
of  a  majority  of  the  stock  of  such  corporation 
is  a  very  different  matter  from  holding  the  title 
to  such  real  estate.  The  one  is  legalized  by 
the  Act  of  1869;  the  other  is  forbidden  by  the 
Act  of  1855. 

It  appears  by  the  evidence  that  the  Railroad 
Company  purchased  the  charter  of  the  Mining 
Company  and  retained  all  of  the  stock  thereof, 
except  the  number  of  shares  requisite  to  qualify 
the  ai rectors.  It  is  admitted  that  the  whole 
interest  in  the  stock  of  the  Mining  Company 
was  owned  and  controlled  bv  the  Railroad 
Com  pan  V.  It  was  contended  thai  this  was  not 
aiding  the  Mining  Company,  but  was  a  mere 
scheme  or  * 'device"  to  hold  lands  in  violation 
of  law.  This  was  the  view  taken  of  it  by  our 
brother  Sterrett  in  the  former  opinion  of  this 
court,  and  in  that  case  it  was  dirpcled  that  the 
question  whether  it  was  a  "device"  to  evade 
the  Act  of  1855  should  be  submitted  to  a  jury. 
That  case  was  not  heard  before  a  full  bench; 
those  who  heard  it  were  not  unanimous;  it  in- 
volved a  question  of  grave  importance,  and  a 
majority  of  those  who  heard  the  argument 
were  in  favor  of  taking  the  verdict  of  a  jury 
upon  the  facts. 

As  the  question  is  now  presented  here,  and 
as  it  was  presented  below,  there  are  no  disputed 
facts.  It  is  conceded  that  at  the  time  these 
proceedings  were  commenced  the  title  to  the 
lands  was  in  the  Northwestern  Mining  &  Ex- 
change Company;  that  the  said  Company  was 
expressly  authorized  by  law  to  hold  them;  that 
the  stock  of  said  last-named  corporation  is  held 
or  controlled  by  the  Railroad  Company,  which 
Company  is  in  terms  authorized  bv  the  Act  of 
1869  to  hold  it;  that  the  stock  so  held  is  personal 
property,  and  that  the  Railroad  Company  does 
not  hold  the  title  to  said  real  estate,  or  to  any 
portion  of  it,  either  in  its  own  name,  or  by  or 
through  a  trustee.  With  the  facts  upon  the 
record  undisputed,  we  cannot  evade  the  re- 
sponsibility of  this  case  by  throwing  it  upon  a 
jury.  With  the  facts  admitted,  it  is  the  duty 
of  this  court  to  pass  upon  their  legal  effect, 
and  the  verdict  of  a  jur^  could  not  aid  ua» 
Moveover,  if  we  submit  this  question  to  a  jury» 
we  would  have  no  rule  whatever.  Different 
juries  in  different  counties  might  find  conflict- 
ing verdicts,  in  which  case  we  would  have  the 
strange  result  that  in  one  county  the  transaction 
would  be  held  to  be  legal,  while  in  an  adjoin- 
ing county  it  would  be  held  to  be  illegal.  We 
were  informed  upon  the  argument,  and  have 
no  doubt  of  its  truth,  that  a  vast  amount  of 
real  estate  in  this  Commonwealth  is  held  by 
corporations  similar  to  the  Northwestern  Min- 
ing &  Exchange  Company,  and  chartered  by 
the  State  for  the  purpose,  inter  alia,  of  holding 
the  title  to  such  property;  that  the  stock  of 
said  companies  is  largely  held  by  railroad  cor> 
porations,  in  pursuance  of  the  Act  of  1868, 
and  that  the  said  real  estate  is  in  whole  or  in 
part  controlled  by  the  latter  class  of  corpora- 
tions by  means  of  their  stock.  If  in  all  sucb 
cases  the  question  of  whether  the  holding  of 
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f^iioli  stock  is  a  "device"  on  the  part  of  the 
lailrond  companies  to  evade  the  Act  of  1855 
must  be  submitted  to  a  Jurv,  the  coDsequences 
might  be  very  serious  and  destructive  of  vested 
rights.  To  say  the  least,  it  would  introduce 
an  element  of  uncertainty  into  the  titles  to  a 
large  amount  of  property  which  it  would  be 
•difficult  for  a  purchaser  to  protect  himself 
against  The  possibility  of  such  results  ad- 
monishes us  to  move  with  caution,  and  to 
hesitate  ere  we  finally  adopt  a  principle  which 
may  lead  to  such  confusion. 

If  there  is  anything  that  is  clear  in  this  case 
it  is  that  the  defendant  Raihroad  Company  has 
430  title,  legal  or  equitable,  to  this  land.  Its 
whole  UUe  thereto,  in  fee  simple,  passed  by 
the  conveyance  to  the  Northwestern  Mining  & 
Exchan ee  Com pany.  Attention  is  again  called 
to  the  Act  of  1856.  and  at  the  risk  of  being 
prolix  I  repeat  it:  "No  corporation  shall  here- 
after acquire  and  hold  real  estate  within  this 
Commonwealth  directly  in  the  corporate  name, 
or  by  or  through  any  trustee  or  other  device 
whatsoever,  unless  specially  authorized  to  hold 
such  property  by  the  laws  of  this  Common- 
wealth." 

It  will  be  observed  that  the  prohibition  of 
the  Act  is  of  a  threefold  character,  viz.:  (a) 
holding  real  estate  in  its  corporate  name;  (6) 
by  means  of  a  trustee;  and  (c)  by  any  device 
whatever.  It  must  be  conceded,  indeed  it  is 
not  denied,  that  there  is  no  violation  of  the 
first  two  prohibitions.  It  is  equally  clear  to 
my  mind  there  is  no  violation  of  the  third,  for 
the  reason  that  the  Railroad  Company  has,  as 
before  stated,  no  title  to  the  real  estate  of  any 
kind.  If  it  has  no  title  how  can  it  hold  title 
by  a  "device?"  The  only  answer  that  has  or 
can  be  made  to  this  is  that  the  Company  con- 
trols said  real  estate.  If  we  concede  this 
proposition,  where  in  the  Act  of  1855  is  there 
to  be  found  a  prohibition  of  a  railroad  company 
controlling  the  use  of  real  estate?  The  Act 
strikes  only  at  the  holding  of  the  title,  and  as 
it  is  a  hiphlv  penal  statute,  penal  to  the  extent 
of  practically  confiscating  all  real  estate  held 
in  violation  thereof,  we  are  not  at  liberty  to 
extend  it  beyond  its  terms.  The  Legislature 
may  have  had  good  reasons  to  prohibit  railroad 
companies  from  holding  the  title  to  large  bodies 
of  mining  lands.  They  may  not  have  had  the 
same  reasons  to  move  them  to  prohibit  all 
control  over  them.  At  any  rate  they  have  not 
done  so,  which  is  sufficient  for  our  purpose. 

As  before  observed,  this  is  a  question  of 
escheat.  It  must  be  manifest  that  before  there 
can  be  an  escheat  of  these  lands  under  the 
Act  of  1855,  it  must  appear  that  the  defendant 
Railroad  Company  holos  the  title  thereto  in  its 
corporate  name,  or  by  or  through  a  trustee,  or 
by  some  device,  by  means  of  which  said  Com- 
pany not  onlv  controls  the  lands  but  enjoys 
the  beneficial  ownershin  thereof.  In  other 
words  it  must  have  either  the  legal  or  the 
equitable  title  or  it  has  no  title  whatever.  If 
it  has  no  title  there  can  be  no  escheat  of  the 
lands  as  real  estate.  The  third  section  of  the 
Act  of  1855,  which  does  not  appear  to  have 
been  heretofore  called  to  our  attention,  pro- 
vides that  "the  shares  held  by  shareholders  in 
all  incorporated  land  and  building  associations, 
and  mining  and  manufacturing  companies, 
fihaU  be  taken  to  be  personal  property,  confer- 
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ring  a  right  to  receive  dividends  of  the  profits 
and  proceeds  of  the  real  estate  held  by  such 
companies,  but  not  to  create  any  title  in  the 
shareholders  in  or  to  such  real  estate,  which 
shall  be  subject  only  jto  the  liens  of,  and  be 
fully  conveyed  by  the  corporation  holding  the 
title  and  owning  the  same." 

This  section  of  the  Act  of  1855  is  a  distinct 
declaration  bv  the  law- making  power  that 
shares  of  stock  held  in  a  mining  company  are 
personal  property,  and  create  or  give  no  title 
to  the  holder  of  such  shares  in  or  to  any  of 
the  real  estate  held  by  such  company.  How, 
then,  is  it  possible  to  escheat  it  as  real  estate 
belonging  to  or  held  for  the  coraoany  owning 
the  shares?  The  law  having  fixed  its  character 
I  do  not  see  how  the  parties  can  change  it  even 
by  a  "device." 

The  Act  of  April  8,  1881  (Pub.  Laws,  9), 
enacts  that  "where  any  conveyances  of  reiQ 
estate  in  this  Commonwealth  have  been  made 
by  any  alien,  or  any  foreign  corporation  or  cor- 
porations of  another  or  of  this  State,  to  any 
citizen  of  the  United  States,  or  to  any  corpor- 
ation chartered  under  the  laws  of  this  Com- 
monwealth, and  authorized  to  hold  real  estate, 
before  any  inquisition  shall  have  been  taken 
against  the  real  estate  so  held  to  escheat  the 
same,  such  citizen  or  corporation  grantee  as 
aforesaid  shall  hold  and  may  convey  such 
title  and  estate  indefeasibly  as  to  any  right  of 
escheat  in  this  Commonwealth,  by  reason  of 
such  real  estate  having  been  held  by  an  alien, 
or  a  corporation  not  authorized  to  hold  the 
same  by  the  laws  of  this  Commonwealth." 

While  I  do  not  consider  this  Act  important 
in  the  determination  of  this  case,  as  the  con- 
tention of  the  Commonwealth  cannot  be  sus- 
tained for  the  reasons  already  given,  it  is  proper 
to  say  that  it  appears  to  condone  the  alleged 
offense  so  far  as  the  Legislature  may  lawfully 
do  so.  It  removes  the  penalty  of  escheat  im- 
posed by  the  Act  of  1855.  It  may  be  said, 
however,  that  it  is  controlled  by  section  10  of 
article  17  of  the  Constitution,  which  declares: 
"No  railroad,  canal  or  other  transportation 
company,  in  existence  at  the  time  of  the  adop- 
tion of  this  article,  shall  have  the  benefit  of 
any  future  legislation  by  general  or  special 
laws,  except  on  condition  or  complete  accept> 
ance  of  all  the  provisions  of  this  article."  In 
the  absence  of  any  evidence  that  the  defendant 
Company  had  accepted  the  provisions  of  the 
above  article,  it  is  urged  that  it  cannot  claim 
the  benefit  of  th«  Act  referred  to. 

It  is  doubtless  true  that  before  a  railroad 
companv  can  enjoy  the  benefit  of  new  legisla- 
tion, enlarging  its  powers  or  increasing  its  fa- 
cilities, it  must  formally  accept  all  of  the  pro- 
visions of  the  17th  article  of  the  Constitution 
relating  to  railroads  and  canals.  This  question, 
however,  is  not  raised.  The  Act  of  1881  is  in 
the  way  of  the  Commonwealth.  No  one  doubts 
that  the  Act  of  1855,  imposing  the  penalty  of 
escheat,  could  at  any  time  have  been  repealed 
by  the  Legislature.  The  repeal  of  the  Act 
would  have  been  an  answer  to  this  proceeding. 
The  Commonwealth  would  have  nothing  to 
rest  it  upon.  The  Act  of  1881  does  not  in 
terms  repeal  the  Act  of  1855,  but  it  removes 
the  penalty.  This  information  was  not  filed 
until  several  years  after  the  passage  of  the  Act 
of  1881.    Nor  had  any  inquisition  been  taken 
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ftgdoRt  the  real  estate  fn  controversy  until  after 
it  had  been  conveyed  to  the  Northwestern 
Mining  &  Exchange  Company.  The  case 
comes,  therefore,  precisely  within  the  terms  of 
the  Act  of  1881,  and  were  we  in  doubt  as  to 
our  former  position,  we  might  well  aifirm  the 
judgment  u^on  this  ground  alone. 


We  have  considered  this  cone  solely  upon  the 
power  of  the  Commonwealth  to  escheat  ib» 
lands.  No  question  Ib  raised  under  the  consti- 
tutional provision  referred  to,  ana  none  is  de^ 
cided. 

Judgment  afflrtMd, 

Storreti  and  Clark,  JJ.,  dissent 


OREGON  SUPREME  COURT. 


William  M.  KILLINGSWORTH,  Appt, 

PORTLAND  TRUST  CO.,  of  Oregon,  Bespt. 

<...-0r.....) 

^When  a  corporation  is  made  the  agent 
of  another  to  sell  and  convey  real  property,  it 
acts  through  the  same  instrumentalities  as  when 
actintr  ^or  itself,  and  the  relations  between  it  and 
Its  instrumentalities  are  as  one  legal  entity  or  ar- 
tificial person  in  the  performance  of  its  engaflre- 
ments,  and  Involve   no  delegation  of  powers. 

.  Held,  therefore,  that  a  corporation  has  capacity 
to  execute  a  deed  as  attorney  in  fact  for  another. 

• 

(January  18, 1800.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Circuit  Court  for  Multnomah  County  in  fa- 
Tor  of  defendant  in  an  action  to  recover  dam- 
ages for  breach  of  a  contract  for  the  sale  of 
certain  real  estate.    Affirmed, 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  Sears  A  Beach,  for  appellant: 

A  corporation  in  this  State  is  inherently  in- 
capable to  execute  a  deed  as  attorney  in  fact 
for  the  following  reasons: 

First.  It  cannot  execute  or  acknowledge  a 
deed  except  through  agents. 

Story,  Ag.  t^  116;  Morawetz,  Priv.  Corp. 
§  357;  Oeorgetoion  Gollege  v.  Browne,  84  Md. 
450;  Re  Thompson*s  Estate,  83  Barb.  834. 

Second,  An  agent  appointed  by  power  of  at- 
torney to  sell  and  convey  land  cannot  delegate 
his  of  its  power  at  all,  unless  a  power  of  sub- 
stitution is  given. 

Story.  Ag.  ^^  13,  14. 

Third.  Where  the  right  of  substitution  is 
^ven  it  would  have  to  be  exercised  by  execut- 
ing and  acknowledging  the  substituting  instru- 
ment with  the  same  formalities  as  those  under 
which  the  original  power  Is  executed. 

StincJicomb  v.  Marsh,  15  Gratt.  202. 

Mr.  Georg^e  H.  Williams,  with  Messrs. 
Woodward  &  Woodward,  for  respondent: 

Corporations  on  full  compliance  with  the 
statutes  respecting  their  organization  become 
legal  entities,  with  power  to  do  and  to  act. 
and  to  the  extent  of  the  powers  conferred  bv 
the  charter  of  such  corporation  can  perform  all 
acts  which  a  natural  person  might  do  to  ac- 
complish the  same  end. 

Barry  v.  MercJutnts  Exch.  Co.  1  Sandf .  Ch. 
289. 

By  the  laws  of  the  State  of  Oregon  a  corpo 
ration  may  engage  in  any  lawful  enterprise, 
business,  pursuit  or  occupation. 

Hill,  Amd.  Laws  of  Oregon,  §  8217.  p.  1424. 

If  the  articles  define  clearly  what  acts  the 
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corporation  may  do,  there  goes  with  it  the  lm> 
pKed  power  to  use  the  necessary  and  usual 
means  to  effect  that  purpose. 

Bridgeport  v.  Housatonic  R.  Co.  15  Conn.  475* 

A  corporation  has  power  to  pledge. 

Leo  V.  Union  Pac.  R  Co.  17  Fed.  Rep.  273. 

To.  take  and  hold  property  in  trust. 

Vidal  Y.  Qirard,  43  U.  8.  2  How.  187  (11 L. 
ed.  280). 

To  make  a  lease. 

Ardesoo  Oil  (Jo.  ▼.  NMh  Am.  OUOo.^  Pa. 
876. 

To  make  an  assignment  for  the  benefit  of 
creditors. 

WhiU  Water  Vailet/  Canal  Cf>.  y.  Vallette,  (». 
U.  8.  21  How.  414  (16  L.  ed.  154);  OottfriedY, 
Miller,  104  U.  8.  521  (26  L.  ed.  861). 

To  give  guaranty. 

Oreen  Bay  dh  M,  R.  Co.  ▼.  Union  Steamboat 
Co.  107  U.  S.  101  (27  L.  ed.  414). 

It  may  borrow  money,  make  notes,  draw  and 
accept  drafts. 

Memphis  A  L.  R.  R.  Co.  ▼.  Dow,  320  U.  8. 
287  (80  L.  ed.  695). 

It  may  make  deeds,  mortgages  and  leases. 

Musser  v.  Johnson,  4St  Mo.  74. 

It  may  form  a  partnership  with  individuala 
or  other  corporations. 

1  Lindley,  Partn.  165. 

Lord*  J.,  delivered  the  opinion  of  theconrtr 
This  is  an  action  to  recover  damages  for  fail- 
ure of  the  defendant  to  execute  and  deliver  to- 
the  plaintiff  a  conveyance  of  certain  premises 
pursuant  to  an  agreement  to  that  effect.  The 
defendant  denies  this,  and  alleges,  as  the  attor- 
ney in  fact  of  one  Deborrah  M.  IngersoU,  in 
compliance  with  said  agieement,  that  it  did 
execute  and  tender  to  the  plaintiff  a  conveyance 
of  said  premises,  etc.,  and  now  brings  it  into 
court,  and  deposits  it  for  the  plaintiff,  and  that 
plaintiff  refuses  to  accept  the  same.  To  this 
the  plaintiff  demurred  on  the  ground  that  the 
same  does  not  state  facts  sufficient  to  constitute 
a  cause  of  defense  to  the  cause  of  action  alleged. 
The  point  raised  by  the  demurrer  is.  Can  the 
defendant,  a  corporation,  execute  a  deed  of 
convevance  of  real  property  as  the  attorney  in 
fact  of  another?  In  this  State  the  right  to  be- 
come incorporated  is  secured  by  a  general  law, 
and  any  persons  may  avail  themselves  of  it  by 
complying  with  its  provisions.  Corporations^ 
which  owe  their  existence  to  the  common  law 
must  be  governed  by  it  in  the  mode  of  their 
organization,  in  the  manner  of  exercising  their 
powers,  and  in  the  use  of  the  capacities  con- 
ferred. But  the  Legislature  may  authorize  th& 
creation  of  corporations  for  many  purposes  not 
contemplated  by  the  common  law,  and  endue 
them  with  powers  and  capacities  to  be  ezcr- 
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cised  in  diBregard  of  its  rules,  or  which  may 
ffreatly  exteDd,  modify  or  limit  their  common- 
law  powers  and  privileges.  The  measure  of 
the  legislative  power  in  this  regard  is  limited 
only  by  circumstantial  provisions.  Ordiqarily, 
in  the  creation  of  corporations,  the  common- 
law  incidents  and  powers  are  implied,  unless 
otherwise  provided  or  restrained  by  the  law  of 
its  corporate  ezisience.  But,  in  determini^ 
the  nature  and  extent  of  the  powers  and  capac- 
ities conferred  on  a  corporation,  and  the  mode 
of  their  exercise,  the  law  of  its  creation,  wheth- 
er a  charter  or  a  statute,  must  be  consulted; 
for  it  has  no  power,  except  as  thus  given,  either 
expressly  or  as  incidental  to  the  exercise  of  the 
powers  granted.  It  is  provided  by  our  Statute 
that  a  corporation  may  engage  in  any  lawful 
enterprise,  business  pursuit  or  occupation 
(Code,  ^8217);  so  that,  unless  corporations  are 
affected  with  some  disability,  when  the  articles 
of  incorporation  are  sufficient  for  the  purpose, 
there  is  no  lawful  occupation  or  business  in 
which  it  may  not  engage  in  this  State  exactly 
as  individuals. 

By  its  articles  of  Incorporation,  the  defend- 
ant corporation  is  expressly  authorized  and 
empowered  **to  act  as  the  general  or  special 
agent,  or  attorney  in  fact,  for  any  public  or 
private  corporation  or  nersdn  in  the  manage- 
ment and  control  of  real  estate  or  other  prop- 
erty, its  purchase,  sale  or  conveyance,"  etc. 
Ko  question  ip  made  but  what  the  defendant, 
by  its  articles  of  incoi-poration,  has  conferred 
upon  it  the  power  to  do  the  act  as  to  which 
there  is  claimed  to  be  an  alleged  failure;  but 
the  contention  k  that  a  corporation,  from  the 
nature  of  the  organization,  as  an  artificial  bodv, 
necessitated  tc  act  through  agents,  is  incapable 
of  executing  a  deed  as  an  attorney  in  fact 
This  argument  is  based  on  the  assumption  that 
there  are  some  things,  from  the  inherent  nature 
of  the  case,  that  a  corporation  is  incapable  of 
doing,  and  seeks  its  illustrations  in  the  common 
law,  as  that  a  corporation  cannot  be  an  admin- 
istrator or  executor  because  its  duties  are  of  a 
personal  nature,  and  cannot  be  delegated;  or 
cannot  take  an  oath,  when  so  required  by  law, 
before  proceeding  to  execute  some  duty  or 
trust.  But  this  argument  overlooks  the  fact 
that  a  corporation  may  be  empowered  to  do  by 
statute  what  it  was  incapable  of  doing  under 
its  common-law  powers;  and,  when  thus  cre- 
ated, its  powers,  capacities  and  modes  of  exer- 
cising them  depend  upon  the  Statute.  Nor  is 
the  disability,  in  such  cases,  of  a  character 
which  cannot  be  obviated  by  statute;  for,  as 
Mr.  Morawetz  says,  *'tbere  are  numerous  in- 
stances in  which  corporations  have  been  ex- 
pressly empowered  by  statutes  to  administer 
estates."    1  Morawetz,  Priv.  Corp.  g  857. 

The  reason  why  a  corporation  was  unable  to 
perform  the  office  of  executor  or  admioistrator, 
as  stated  by  Blackstone,  was  that  it  could  not 
take  an  oath  for  the  due  execution  of  the  office. 
1  BL  Com.  477. 

But,  to  enable  a  corporation  to  act  as  execu- 
tor or  administrator,  the  Statute  may  dispense 
with  the  oath,  or  provide  that  some  one  of  its 
officers  may  take  it,  or  the  law  of  the  State 
may  not  require  any  oath  for  the  due  execu- 
tion of  the  office;  and  in  such  case,  where  no 
other  impediment  intervenes,  a  corporation 
may  act  as  administrator  when  the  law  of  the 
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State  does  not  require  the  administrator  to  take- 
an  oath.  It  was  so  held  in  Dermger  v.  Deringer, 
5  Houst.  416.  So,  too,  in  Lincoln  8av.  Bank  v. 
Etoing,  12  Lea,  602,  where  it  was  urged  that  a- 
corporation  was  incapable  of  taking  to  itself  a 
mortgage  or  trust  conveyance,  it  was  held  that 
a  corporation  may  take  and  hold  as  a  trustee  or 
mortgagee,  and  execute  a  trust  in  which  it  haa 
an  interest,  within  the  scope  of  its  business; 
and  a  failure  or  inability  to  comply  with  the^ 
provisions  of  the  Code  by  taking  the  required 
oath  would  not  affect  the  validity  of  the  deed^ 
or  the  title  vested. 

As  it  is  not  questioned  that  the  business  io^ 
which  the  defendant  is  engaged  is  a  lawful  oo- 
cupation,  and  that  the  articles  of  incorporation- 
are  sufficient  to  confer  the  power  on  the  de- 
fendant to  act  as  an  attorney  in  fact  in  further* 
ance  of  its  legitimate  objects,  there  is  nothing 
to  prevent  it  from  doing  the  acts  essential  to* 
carry  on  its  business,  and  complj  with  the 
terms  of  its  agreement,  unless  it  is  m capable  of 
performing  such  acts  from  some  cause  inher* 
ent  in  itself. 

A  corporation,  like  a  natural  person,  has  a 
right  to  conduct  its  legitimate  business  by  all 
the  means  necessary  to  effect  such  object. 
Within  its  prescribed  range,  it  can  do  whatever 
a  natural  person  mutatis  mutandis  could  do. 
Wharton,  Ag.  S  67. 

In  Barry  v.  Merchants  ExcK  Co.  1  Sandf. 
Ch.  280,  it  is  said:  "Every  corporation,  a» 
such,  has  the  capacity  to  take  and  grant  prop 
erty,  and  to  contract  obligations,  in  the  same 
manner  as  an  individual.  .  .  .  A od  every  such 
corporation  has  power  to  make  all  contracts 
which  are  necessary  and  usual  in  the  course  of 
the  busiuess  it  transacts,  as  means  to  enable  it 
to  effect  such  object,  unless  exprtssly  prohibit* 
ed  by  law."  Having  the  power  conferred  up- 
on it  to  act  as  an  attorney  in  fact,  is  it  not  en- 
dowed with  all  the  faculties  or  capacities  es- 
sential to  execute  it,  and  carry  out  the  business 
projects  of  its  creation?  Why  may  not  a  cor- 
poration act  as  an  agent  for  an  individual  or 
another  corporation?  As  the  owner  of  real 
property,  it  can  by  its  authorized  agents  exe- 
cute a  conveyance,  or  it  may  authorize  an- 
other, by  power  of  attornev  in  writinc:,  to  con- 
vey such  property  for  it;  why,  then,  may  it  not 
art  as  the  agent  or  attorney  in  fact  of  another 
for  a  like  purpose,  when  it  is  so  authorized^ 
and  to  thus  act  is  one  of  the  chief  powers  con- 
ferred to  effect  the  object  of  its  creation,  and 
to  carry  on  the  business  in  which  it  is  engaged?"^ 
**Within  the  scope  of  its  corporate  powers,* 
says  Mr.  Mechem,  ''unless  there  are  express, 
provisions  in  its  charter  or  constating  instru- 
ments to  the  contrary,  a  corporation  may  act 
as  agent,  either  for  an  individual,  a  parinershi{^ 
or  other  corporation.  Many  of  the  ereat  cor- 
porations of  the  country  are  organized  for  thi» 
express  purpose,  under  statutes  or  charters 
conferring  and  defining  their  powers,  and  the 
methods  of  executing  them;  but  even  in  other 
cases,  authority  so  to  act  might  be  implied  as 
auxiliary  to  their  main  purpose."  Mechem,  Ag, 
§64. 

It  is  clear,  then,  that  a  corporation  may  act 
as  the  agent  of  another;  and,  if  so,  it  must  be 
endued  with  the  faculties  or  instrumentalities 
to  perform  the  office  it  is  authoiized  to  under- 
take,  and  carry  out  the  purposes  of  its  creation. 
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When  a  oorporation  engages  in  a  legitimate 
business,  anrl  is  autboHz^  by  its  incorporation 
to  do  the  things  necessary  to  carry  on  such 
business,  it  is  an  express  grant  of  power  to  en- 
able it  to  effect  that  object  If  it  is  to  be  ex- 
•eluded  from  doing  such  things  because,  from 
the  nature  of  its  organization,  it  cannot  act 
personally,  but  only  through  agents^  there 
would  be  little  left  in  the  domain  of  business  it 
<;ou]d  do.  As  was  said  by  the  court  in  Eopkim 
▼.  Gallatin  Tump.Go.,  4  Humph.  412:  "The 
common-law  rule  with  regard  to  natural  per- 
sons, that  an  agent,  to  bind  his  principal  by 
deed,  must  be  empowered  by  deed  himself, 
cannot,  in  the  nature  of  things,  be  applied  to 
•corporations  aggregate.  These  beings,  of  mere 
legal  existence,  and  their  board,  as  such,  are, 
literally  speaking,  incapable  of  a  personal  act. 
They  direct  or  assent  by  vote;  but  their  most 
immediate  mode  of  action  must  be  by  agents." 
Being  a  creation  of  the  law, — an  artificial  per- 
son,— ^it  can  only  act  by  agents,  who  are  its 
limbs,  or  instrumentalities  to  effect  the  purpose 
for  Tvhich  it  was  organized,  and  to  act  for  it, 
their  act  being  the  act  of  the  corporation,  ex- 
actly as  the  act  of  an  individual  is  his  act  As 
such,  upon  the  principle  of  the  objection  raised, 
it  could  not  make  an  acknowledgment  in  per- 
son, but  it  may  by  its  officers;  and  in  such 
cases  its  officer  affixing  the  seal  is  the  party 
executing  the  deed,  within  the  meaning  of  the 
Statute  requiring  deeds  to  be  acknowledged  by 
the  grantor.  Kelly  v.  Calhoun,  95  U.  S.  711 
(24  L.  ed.  644];  Frottburg  Mut.  Bldg,  Ano,  ▼. 


Brace,  51  Md.  508;  Am.  «&  Eng.  Cyclop.  Law, 
Acknoioledffment,  Oorparatiom. 

In  fact,  within  the  same  principle  of  reason- 
ing, it  may  be  said  that  a  corporation  cannot 
make  a  deed  of  its  own  property;  but  we  know 
it  can,'  and  that  the  act  of  its  officers  in  so  do- 
in^is  the  act  of  the  corporation. 

When  a  corporation  is  made  the  agent  of  an- 
oAer  to  sell  and  convey  property,  it  acts 
through  the  same  instrumentalities  as  when 
acting  for  itself:  and  the  relation  between  it 
and  its  instrumentalities  are  as  one  being  or  ar- 
tificial person  in  the  performance  of  its  engage- 
ment, and  involves  no  delegation  of  powers. 
So  that,  when  a  corporation  is  invested  with  a 
power  of  attorney  to  sell  and  convey  real  prop- 
erty, the  person  conferring  the  power  knows 
that  the  corporation  cannot  act  personally  in 
the  matter,  but  that  in  performing  the  engage- 
ment it  will  act  through  its  agents,  who  for 
that  purpose  are  its  faculties,  and  whose  acta 
in  the  discharge  of  that  duty  are  the  acts  of 
the  corporation,  and  as  such  must  be  considered 
to  be  included  in  the  artificial  person,  as  in- 
strumentalities authorized  by  him  to  do  the  act 
conferred  upon  it  by  his  power  of  attorney. 
In  this  view,  the  argument  that  the  corporation 
cannot  do  such  act,  under  the  power  of  attor- 
ney, without  a  d^egation  of  authority  to  its 
a^nts,  and  that  the  grantor  of  the  power  has 
given  no  such  power  of  substitution,  cannot  be 
sustaioed. 

There  was  no  error,  and  the  judgment  tMui 
be  affirmed. 
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Annie  M.  PRENTISS  et  al„  Appte., 

V. 

Hugh  S.  PAISLEY  et  at. 
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^1.  A  bill  of  reTievr*  for  error  of  law  appar- 
ent upon  the  reoord,  will  Ue,  although  the  decree 
*Head  notes  by  Rajixt,  Oh,  J. 


souflrht  to  be  reviewed  is  a  final  decree,  ooi 
quent  upon  a  decree  pro  eoi^esso,  for  failure  of 
the  defendant  to  plead. 

2.  Where  the  hill  does  not  Justify  the 
final  decree  following'  the  decree  pro  con/eno, 
a  bill  of  review  for  error  apparent  upon  the 
record  is  a  proper  remedy  for  relief  in  the  court 
rendering  such  decree,  and  an  appeal  the  remed/ 
through  the  appellate  court. 


tfOTB,—Wife'*B  capacity  to  eantract. 

As  to  the  wife's  disability  to  contract,  see  natee 
to  Speler  v.  Opfer  (Mich.)  2  L.  ft.  A.  845;  Roop  v. 
Beal  Estate  Invest.  Go.  (Pa.)  7  L.  B.  A.  211;  Cook 
T.  Walling  (Ind.)  2  L.  B.  A.  709. 

The  existence  of  the  wife  is  merged  in  that  of  the 
husband,  and  a  contract  binding  herself  personally, 
or  subjecting  her  to  a  judgment  in  personam^  is 
void.    Spencer  v.  Parsons,  11  Ky.  L.  Rep.  760. 

A  married  woman  cannot  be  sued  at  law  in  an 
action  ex  contractu^  except  where  such  suit  is  au- 
thorized by  express  legislative  enactment.  Davis 
V.  Carroll  (Md.)  18  AtL  Rep.  905. 

A  contract  which  could  not  bave  been  enforced 
against  a  married  woman  if  living  cannot  be  en- 
forced against  her  estate.   Ibid, 

Where  coverture  is  pleaded  to  a  contract  it  is 
proper,  In  the  reply,  to  diow  that  the  contract  is  one 
a  married  woman  has  power  to  make.  Arnold  v. 
Bngleman,  1  West  Rep.  4S8, 1(0  Ind.  612. 

Late  dedeione  from  various  etaU  courts: 
California, 

A  married  woman.  In  California,  Is  incapable  of 
contracting  a  personal  obligation  except  in  teases 
provided  by  statute.  Norton  v.  Meader,  4  8awy.  604. 

7L.R.  A. 


Under  the  OivQ  Code 

Under  Civ.  Code,  a  married  woman  may  enter 
into  any  agreement  or  transaction  respecting  her 
property  which  she  might  if  unmarried.  She  may 
mortgage  or  convey  it  by  deed  of  trust  to  secure 
the  debts  of  her  husband,  and,  having  done  so,  his 
creditors  may  enforce  their  claims  against  it  In  the 
same  manner  and  to  the  same  extent  that  they 
could  if  it  were  his  property,  and  not  hen.  Burkle 
V.  Levy,  70  Cal.  250. 

District  of  Columbia, 
The  common-law  disability  has  not  been  removed 
in  the  District  of  Columbia  (Ritch  ▼.  Hyatt,  8  Hac- 
Arth.  588);  but  a  married  woman  may  contract  to 
repair  her  house,  or  to  put  it  into  rentable  condi- 
tion.   Harmon  ▼.  Garland,  1  Mackey,  1. 

Florida. 

Though  the  wife  may  conduct  a  mercantile  buai- 
nesB  in  Florida,  and  the  husband  may  act  as  agent 
for  her  in  that  business,  yet  she  cannot  make  a  con- 
tract herself  or  by  him  as  agent  on  which  she  will 
be  personally  liable.  McQuaidv.Fontane,24  Fla. 
600. 

To  determine  whether  the  credit  was  given  t» 


See  also  31  L.  R.  A.  597. 


1890. 
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S.  A  married  woman  is  by  tbe  common 
la^F  Incapable  of  maldn^f  a  contract 

that  will  bind  her  personally,  either  In  law  or 
equity;  and  for  this  reason  there  cannot,  in  the 
aheence  of  legislation  changing  the  common  law, 
be  a  Judgment  or  decree  against  her  personally  for 
the  recovery  of  money,  as  distingiUBhed  from  a 
•decree  charging  her  separate  equitable  estate,  or 
other  property,  with  the  payment  of  money.  No 
•exception  to  this  rule  is  created  by  the  existence  of 
a  marriage  contract  between  husband  and  wife 
giving  her  the  right  to  control  and  manage  her 
separate  estate  and  property  the  same  as  if  she 
had  remained  unmarried. 

^  A  married  woman  is  personally  lia- 
ble for  herclYll  torts,  including  such  frauds  as 
do  not  grow  out  of,  or  are  not  directly  connected 
with,  or  a  part  of,  a  contract  which  she  has  under- 
taken to  make. 

4^.  Wherever  cover  lure  awoids  a  con- 
tract wluch  a  wife  has  attempted  to  make,  it  like- 
wise bars  a  personal  recovery  against  the  wife  on 
the  ground  of  the  fraud  connected  therewith;  and 
the  bar  cannot  be  overcome  by  suing  her  in  an 
action  ex  deUeto. 

^.  It  is  error  to  decree  a  reccwery  of 
money  of  or  against  a  married  woman  person- 
ally, in  a  suit  in  equity  instituted  to  set  aside  a 
contract  for  the  sale  of  land  on  the  ground  of 
fraud,  and  to  recover  the  amount  of  a  cash  pay- 
ment made  thereon  by  the  complainant. 


7.  The  marital  relation  does  not  of  itself 
disqualify  a  husband  from  acting  as  the  agent  of 
his  wife  with  reference  to  her  separate  estate. 

8«  The  person  in  "whom  the  leg^  title 
to  property  is  Tested  in  trust  for  a  mar- 
ried woman  is  a  necessary  party  to  a  bill  seeking 
to  charge  the  property  with  the  payment  of 
money  paid  to  her. 

(January  18,  iflOQLI 

APPEAL  by  plaintiiTs  from  an  order  of  the 
Circuit  Court  for  Marion  County  dlKmissiDg 
a  bill  for  review  of  proceedings  in  which  a  per- 
sonal decree  was  entered  against  a  married 
woman,  and  refusing  to  enjom  the  sale  of  her 
separate  property  for  the  enforcement  of  such 
decree.    Eewraed. 

Hugh  S.  Paisley  filed  a  bill  against  T.  D.  C. 
Prentiss  and  Annie  M.  Prentiss  bis  wife,  alleg- 
ing misrepresentation  and  fraud  on  the  part  of 
defendants  in  selling  to  plaintiff  certain  land  al- 
leged to  contain  orange  trees,  but  which  in  fact 
had  no  such  trees  on  it  and  was  of  very  little 
value.  He  prayed  a  rescission  of  the  contract 
of  sale,  a  cancellation  of  the  bond  for  title,  a 
delivery  up  of  the  notes  given  for  the  pur- 
chase money  and  a  judgment  against  defend- 
ants for  the  amount  of  the  purchase  money 
already  paid. 


bim  or  to  her,  it  should  be  shown  that  the  fact  was 
known  to  the  vendor,  or  that  between  him  and  the 
husband  there  was  a  clear  and  distinct  understand- 
ing that  the  credit  was  given  to  her;  else  the  hus- 
tandwlil  be  liable.   Jbid. 

Otorata, 
A  married  woman  is  not  liable  on  her  note  given 
for  money  borrowed  to  pay  the  premium  due  by 
the  husband  upon  a  policy  of  insurance  on  his  life, 
where  it  is  not  shown  that  the  policy  was  for  her 
benefit  alone.  Jones  v.  Bradwell  (Ga.)  10  S.  B. 
Bep.74&. 

lUinois. 
As  to  the  power  of  the  wife,  under  the  Enabling 
laws  of  Illinois,  to  engage  in  trade,  etc.,  see  Re 
Kinkead,  8  Bias.  405;  FarweU  v.  Klnkhead,  1  Am.  L. 
BecSBk 

Indiann. 
A  married  woman  may  execute  a  promissory 
«iote  for  property  purchased  by  her.    .Lane  v. 
^ohlemmer,  12  West  Bep.  flfiii,  114  Ind.  206. 

Kentu€ku. 
A  note  given  by  a  married  woman,  not  for  neces- 
saries for  herself  or  family,  and  fOr  which  credit 
was  not  given  her,  is  void.  8te  vens;v.  Deering  (Ky.) 
-saw.  Bep.  282. 

Jforylcmd. 

A  bond  executed  by  a  feme  covert  alone,  without 
-the  Joinder  of  her  husband,  is  void,  and  no  action 
•can  be  maintained  upon  it,  either  during  coverture 
or  af  terwarda.  Harris  v.  Dodge  (Md.)  10  AtL  Bep. 
€07. 

Maetaehveetts, 

A  married  woman  who  indorses  blank  promissory 

notes,  at  her  husband*s  request,  for  him  to  fill  up 

.and  use,  which  afterwards  and  in  her  absence  he 

fills  up  and  negotiates  for  value  at  a  bank,  is  liable 

-to  the  bank  as  indorser,  under  the  Massachusetts 

^•tatutes,  which  give  her  the  unrestricted  right  to 

contract  except  with  her  husband.  Binuey  v.  Globe 

:Nat.  Bank  (HassJ  6  L.  B.  A.  378. 

MUhiyafu 
A  married  woman  cannot  make  an  executory 
•contract  that  Is  not  directly  connected  with  her  es- 
4ateL  Howe  T.North,18  West.  Bep.«18,e0  Mich.  272. 

^L.R  A. 


But  she  may  render  herself  liable  for  things 
bought  by  her  for  family  use.    Ibid. 

Tet  she  is  not  liable  upon  a  contract  for  the  board 
of  heiself  and  husband.    Ildd, 

She  cannot  make  a  valid  contract  for  the  erec- 
tion of  a  building  upon  the  joint  property  of  her- 
self and  husband,  but  can  contract  only  with  refer- 
ence to  her  sole  or  separate  property.  Curtis  v. 
Crowe  (Mich.)  41  N.  W.  Bep.  876. 

A  contract  in  writing  to  bind  her  must  have  been 
made  on  behalf  of  her  sole  property.  Mutual  Ben. 
L.  Ins.  Co.  V.  Wayne  Co.  Sav.  Bank,  12  West.  Bep. 
635,  68  Mich.  116. 

The  statutes  do  not  authorize  a  wife  to  become 
personally  liable  on  an  executory  promise  except 
concerning  her  separate  estate.  Kenton  Ins.  Co.  v. 
MeCleUan,  43  Mich.  664:  Beed  v.  Buys,  44  Mich.  80; 
Edwards  v.  McEnhiU,  61  Mich.  160;  Harvey  v.  Gal- 
loway, 48  Mich.  6:12:  Bichards  v.  Proper,  44  Mich. 
96;  Wilson  v.  Coolidge,  42  Mich.  112;  Ganti  v.  Tolas, 
40Mlch.725w 

Jfinnesoto. 
The  capacity  of  married  women  to  be  bound  and 
estopped  by  their  conduct  is  incident  to  their  en- 
larged power  to  deal  with  others,  under  Minnesota 
statutes.    Dobbin  v.  Cordincr  (Minn.)  4  L.  fi.  A.  388. 

IfississCppi. 

Gnie  statutes  in  Mississippi  in  relation  to  married 
women  have  not  relieved  a  wife  from  common-law 
disabilities  to  make  contracts.  Oanal  Bank  v.  Par- 
tee,  90  CJ.  S.  326  (25  L.  ed.  300). 

With  certain  exceptions  a  married  woman  oan^ 
not  bind  herself  by  any  covenant,  nor  can  she  be 
hound  by  the  covenants  of  her  trustee  in  a  deed  of 
separation;  nor  can  she,  in  consideration  of  such 
separation,  convey  or  release  to  her  husband  her 
claims  on  his  estate.  Stephenson  v.  Osborne,  41 
Miss.  125. 

In  Mississippi,  unless  a  married  woman  hasasep- 
arate  estate,  she  Is  subject,  as  to  her  contracts,  to 
the  disability  of  coverture.  Canal  Bank  v.  Partee, 
tuprcL 

A  personal  Judgment  against  a  married  woman, 
in  an  action  against  her  on  her  promissory  note,  la 
a  nullity  under  the  laws  of  Misslssippt   IMd. 

41 
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A  decree  pro  eonfesio  was  reDdered  against 
defendaDts  grantiDg  the  relief  prayed  for  and 
directing  execution  to  issue  for  the  collection 
of  the  money  ludgment,  which  decree  was 
afterwards  enrolled. 

Subsequently  defendants  filed  a  hill  of  review 
against  Paisley  and  the  sheriff  to  set  aside  so 
much  of  the  judgment  as  bound  Mrs.  Prentiss 
and  to  enjoy  the  sale  of  her  separate  estate 
which  had  been  levied  on  to  satisfy  the  judg- 
ment. 

The  bill  was  dismissed,  the  injunction  re- 
fused and  defendants  appealed. 

Further  facts  appear  in  the  opinion. 

Messrs,  Miller  ft  Spencer,  for  appellants: 

A  creditor  suing  a  married  woman  must,  in 
his  bill  in  equity  or  declaration  at  law,  aver 
that  she  is  a  married  woman,  that  she  has  a 
separate  estate  and  that  the  debt  is  a  charge  on 
it  or  ought  to  be  paid  out  of  it. 

Ghoppin  ▼.  Barman,  46  Miss.  807;  Canal 
Bank  v.  ParUe,  99  U.  S.  884  (35  L.  ed.  894). 

There  can  be  no  personal  ludgment  against 
her  at  law,  and  no  personal  decree  in  chan- 
cery; it  must  be  one  which  reaches  her  property 
only. 

Keeves,  Baron  and  Feme,  171;  Bank  of 
Louisiana  ▼.  WilliamM,  46  Miss.  629;  Vary  y. 


Dixon,  51  MiBS.  598;  Wallace  ▼.  Ripptm,  3  Bay,. 
112;  Francis  Y.  WigzeU,  1  Madd.  262. 

Her  property  is  not  liable  on  a  general  ed- 
gagement,  except  where  a  case  is  made  out  for 
a  court  of  equity  to  charge  her  separate  estate^ 
as  for  improTements  on  the  same. 

Spearman  y.  Ward,  6  Cent.  Rep.  147,  114 
Pa.  634. 

The  only  relief  given  in  equity  on  a  married 
woman's  contract  to  convey  is  to  enforce  a  re- 
funding of  the  purchase  money  where  she  ha» 
received  it. 

Ooss  V.  Furman,  21  Fla.  411. 

The  judgment  against  her  is  not  a  personal 
one  purely,  but  one  to  be  satisfied  out  of  her 
separate  estate;  and  the  record  should  show 
this,  otherwise  th^  judgment  is  void,  and  may 
be  so  treated  wherever  it  is  met. 

Offutt  ▼.  Dangler,  5  Cent.  Rep.  480, 5  Mackey, 
818;  Canal  Bank  v.  Partee,  99  U.  S.  825  (25- 
L.  ed.  890);  Bodemeyery.  Bodman,  6  Iowa,  427; 
Lewis  V.  Perkins,  86  N.  J.  L.  188;  McGlaughr 
lin  V.  O^Bourke,  12  Iowa,  461;  Cary  v.  Diton, 
51  Miss.  598;  MaUett  v.  Parham,  52  Miss.  921. 

When  a  bill  seeks  to  affect  the  separeta- 
propertv  of  the  wife  through  her  personallv, 
it  should  be  dismissed;  her  trustees  must  be- 
made  parties. 


Miasowi. 

Under  the  Revised  Statutes  of  Missouri  a  married 
woman  may  act  as  feme  sole  as  to  her  separate  prop- 
erty* and  may  make  contracts  for  purchase  of  per- 
sonal property  with  her  separate  means.  Bailey 
V.  Singer  Mfff.  Co.  4  West  Rep.  568, 88  Mo.  801:  Ros- 
enheim V.  HartBOclc  7  West.  Rep.  114, 90  Mo.  857; 
Miller  V.  BrowQ,  47  Mo.  604. 

The  restriction  by  Mo.  Rev.  Stat.,  I  600,  on  the 
power  of  a  married  woman  to  covenant  in  a  joint 
deed  with  her  husband  of  her  statutory  estate,  does 
not  apply  to  her  covenants  in  a  conveyance  of  her 
separate  estate  in  equity.  Barlow  v.  Delaney,  40 
Fed.  Rep.  97. 

New  Jersey. 

Under  the  New  Jersey  Revision,  a  wife  may  con- 
tract to  sell  her  real  estate;  and  specific  perform- 
ance thereof  will  be  decreed  after  her  hustmnd^s 
death,  agrainst  one  purchasinfr  with  knowledire 
thereof.  Union  Brick  &  Tile  Mfg.  Oo.  v.  Lorillard, 
12  Gent.  Rep.  82, 44  N.  J.  Bq.  1. 

NewToffu 

In  New  York,  a  married  woman  may  oarry  on 
busineas  and  may  make  contracts  in  the  prosecu- 
tion of  such  business.  United  States  v.  Oarlingw 
house,  11  Int.  Rev.  Rec.  11.  See  Voorhees  v.  Bone- 
steel,  8»U.  S.  16  Wall.  16  <21  L.  ed.  268). 

In  the  course  of  her  separate  business  she  can 
make  negotiable  paper,  which  will  be  governed  by 
the  law-merchant  Noel  v.  Kinney,  8  Cent.  Rop. 
60. 106  N.  Y.  74. 

Her  contracts  may  be  either  express  or  implied, 
and  may  be  made  either  personally  or  by  agent, 
and  when  within  the  statute  they  will  charge  her 
separate  estate.  Dickerson  v.  Rogers,  114  N.  Y.  406. 

As  to  all  contracts  relating  to  her  separate  estate, 
a  married  woman  stands  at  law,  under  the  Married 
Woman^s  Acts,  on  the  same  footing  as  if  unmarried. 
Noel  V.  Kinney,  supra;  Overseers  of  Poor  of  Parker 
City  V.  Overseers  of  Poor  of  Bu  Bois  Borough  (Pa.) 
8  Cent.  Rep.  207;  Frecklng  v.  Rohland,  68  N.  Y.  422; 
Bodine  v.  KiUeen,  68N.  Y.  88. 

North  Carolina. 
As  to  the  power  of  a  wife,  in  North  OaroUBa,  to 
make  contracts  which  will  charge  her  separate  es- 
tate, see  Matthews  v.  Mnrohlson,  17  Fed.  Rep.  TOOL 
7  L.  R.  A. 


Ohio. 

The  itw  disponendi  which  attaches  in  Ohio  t» 
the  estate  of  a  married  woman  Is  largely  regulated 
by  statute.    Levi  v.  Earl,  80  Ohio  St.  147. 

The  ground  upon  which  a  court  of  equity  charge» 
her  separate  estate  for  her  general  engagements 
is  not  because  her  contracts  have  any  validity  but 
because  the  circumstances  are  such  that  equity 
decrees  it  to  be  Just  that  they  should  be  paid  out  of 
her  estate.   Ibid. 

Her  separate  property  is  not  liable  for  her  gen- 
eral engagements  in  the  absence  of  a  contract  valid 
in  law  to  bind  the  same.  Rice  v.  Columbus,  T.  tt 
T.  K.  Co.  82  Ohio  St.  880. 

Except  so  far  as  capacity  has  l)een  given  to  her 
by  statute  to  bind  herself  by  her  contracts,  they 
are  void.  Payne  v.  Thompson,  8  West.  Rep.  158, 44> 
Ohio  St.  102. 

She  may  charge  her  separate  estate  at  least  to  th» 
extent  that  such  liability  may  be  incurred  for  it» 
benefit.  Phillips  v.  Graves,  CO  Ohio  St^  871;  Patrick 
V.  Littell,  86  Ohio  St.  791 

Pennsylvania. 

The  wife  has  only  such  power  over  her  personal 
property  as  is  conferred  by  statute.  Hinkle  v.  Lao> 
dis  (Pa.)  26  W.  N.  C.  218. 

All  contracts  made  by  the  wife  conoemlngf  her 
separate  estate,  other  than  for  labor  and  materials 
for  improving  the  same,  are  subject  to  her  disaliil* 
Itles  as  a  feme  eoverU  except  where  a  case  is  mad» 
out  for  the  court  to  charge  her  separate  estate^ 
Spearman  v.  Ward,  6  Cent.  Rep.  147, 114  Pa.  684. 

Under  Pa.  Act  of  Feb.  29, 1872,  a  married  woman- 
can  make  a  valid  Judgment  note  for  a  sewing-ma- 
chine purchased  for  her  own  use.  Baker  v.  Singer 
Mfg.  Co.  18  Cent.  Rep.  477, 122  Pa.  868. 

Under  the  Pennsylvania  Act  of  June  8, 1887  (Putw 
Laws,  882)  known  as  the  Married  Person's  Property 
Act,  a  married  woman  may  confess  judgment,  or 
bind  herself  or  her  estate  by  oon tract,  for  tlire»- 
purposes,  vis.:  where  she  engages  in  trade  or  bust* 
ness;  In  the  management  of  her  separate  estate; 
and  for  necessaries;  but  she  cannot  bind  her  estate 
generally  as  a  feme  soUe.  Real  Estate  Invest.  Co.  v. 
Roop  (Pa.)  7  L.  R.  A.  211. 

A  married  woman  cannot  enter  into  a  valid  agra»> 
ment  with  a  third  person,  without  the  consent  of 
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Lewis  y.  Fa^^,  4  Fla.  418;  1  Daiiiell,Ch.Pr.l86. 

Mr,  S.  D.  McConnellt  for  appellees: 

Equity  will  cbar^  the  separate  property  of 
the  wife  with  the  repayment  of  money  advanced 
to  ber  at  her  instance  and  for  her  benefit  or  on 
account  of  her  estate. 

Pentz  V.  Simomon,  13  N.  J.  Eq.  282;  Norton 
▼.  TureiU,  2  P.  Wms.  144;  GreatUj/  v.  Noble,  3 
Madd.  70;  Stuart  v.  Kirkwall,  8  Madd.  887. 

The  marital  relation  does  not  disqualify  the 
husband  from  becoming  the  agent  of  his  wife. 

Tresch  v.  TTtVfe,  84  N.  J.  Eq.  124. 

Equity  will  char^  the  separate  estate  of  a 
married  woman  with  the  value  of  property 
delivered  to  her  as  a  consideration  of  a  con- 
tract for  the  sale  of  her  separate  property  and 
for  money  expended  by  vendee  by  reason  of 
contract  of  sale. 

Pierson  V.  Lum,  25  N.  J.  Eq.  890. 

The  estate  of  a  married  woman  is  chargeable 
with  its  augmentation  by  another  through  her 
procurement  or  knowledge  and  consent. 

Thrasher  v.  Doig,  18  Fla.  809;  Staley  v.  Ham' 
ilton,  19  Fla.  275. 


%  Ch,  /.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  denying  an 
injunction  and  dismiss]  Dg  a  bill  of  review. 


The  bill  of  review,  considered  as  one  for 
error  of  law  apparent  upon  the  face  of  the  rec- 
ord, is  maiDtainable.  The  term  * 'record,"  as 
used  in  connection  with  such  bills,  means  the 
pleadings  and  decree  in  the  cause  as  to  which 
the  complaint  is  made.  Wfiiting  v.  Bank  of  V. 
8.  38  U.  8.  18  Pet.  6  [10  L.  ed.  831 ;  Shelton  v. 
Van  Kleeck,  106  U.  S.  532  [27  L.  ed.  269]. 

Looking  at  the  Paisley  decree,  complained 
of.  we  perceive  one  of  its  features  to  be  a  per- 
sonal recovery  against  Mrs.  Prentiss,  and  the 
pleading  or  bill  shows  tbe  claim  to  be  for  a 
money  demand  growing  out  of  a  contract,  the 
sum  recovered  being  the  amount  of  a  cash 
payment  alleged  to  have  been  made  on  a  con- 
tract for  the  sale  of  land,  in  which  the  com- 
plainant charges  he  has  been  defrauded. 

A  married  woman  is  by  the  common  law  in- 
capable of  making  a  contract  that  will  bind  her 
personally,  either  in  law  or  equitv;  and  for  this 
reason  there  can  be  no  personal  judgment  or 
decree  of  recovery  against  her.  Oose  v.  Fur- 
man,  21  Fla.  406;  RandaU  v.  Bourgiiardes,  28 
Fla.  264;  DollnerY.  Snow,  16  Fla.  86;  1  Bishop, 
Married  Women,  §  601;  Pilcher  v.  Smith,  2 
Head.  208;  McQuaidv.  Fontane,  24  Fla.  509; 
Choppin  V.  ffarmon,  46  Miss.  304;  Bank  of 
Louisiana  v.  Williams,  Id.  618;  Gary  v.  Dixon, 
51  Miss.  593;  Mallett  v.  Parham,  52  Miss.  921; 


her  husband,  transferriDgr  to  suoh  third  person  a 
sum  of  money  In  ooDsideration  of  his  obliffatlDg 
himself  to  pay  her  an  annuity  out  of  such  sum 
durinir  her  natural  life;  and  if  she  does  so  it  will  be 
presumed  that  such  third  person  knew  that  she  was 
acting  uUra  vires.  Ulnkle  v.  Landls  (Fa.)  3i6  W.  N. 
C.Z18. 

Soiuth  OaroHna, 

Under  the  South  OaroUna  law,  a  married  woman 
cannot  execute  a  valid  contract  of  suretyship. 
Hams  V.  McOostan  (8.  C.)  10  8.  B.  Bep.  lOi. 

A  note  given  by  a  married  woman  for  money 
borrowed  for  her  own  use  is  valid,  under  8.  C.  Gon. 
But.,  I  2087.  Howard  v.  Kitchens  (8.  C.)  10  8.  E. 
Rep.  2S4. 

And  a  note  given  by  her  for  money  expended  on 
account  of  her  child  at  her  request  is  invalid.  IlAd. 

Wisconsin. 

To  Wisconsin,  married  women  have  not  been 
vested  by  statute  with  general  power  to  bind  them- 
selves  or  their  separate  estates,  by  the  ordinary 
contract  of  indorsement  of  a  note.  Avery  v. 
Doane,  1  Bias.  64. 

BuOKmd  as  agent  of  vHfe. 

Tbe  mere  relation  of  husband  and  wife  creates 
no  agency  in  the  husband  to  bind  her  by  his  repre- 
sentations or  to  create  an  estoppel  against  her. 
Henry  v.  Sneed  (Mo.)  12  8.  W.  Rep.  668;  Wilcox  v. 
Todd,  64  Ho.  388;  HaU  v.  Gallahan,  66  Mo.  316. 

A  married  woman  may  manage  her  separate  es- 
tate either  in  person  or  by  an  agent,  and  can  con- 
stitute her  husband  her  agent  for  that  purpose, 
whose  acts  in  purchasing  articles  for  the  use  of  her 
separate  estate  are  binding  upon  her.  Brown  v. 
Thomson  (8.  G.)  10  8.  B.  Rep.  06. 

Hhe  husband  may  be  the  agent  of  the  wife,  though 
the  agency  must  be  clearly  established.  Mead  v. 
Spalding.  12  West.  Rep.  406,  94  Mo.  48:  Bystra  v. 
GapeUe,  61  Mo.  580;  Rodgers  v.  Pike  Ck).  Bank,  60 
Mo.  068;  Morrison  v.  Thistle,  07  Mo.  S06;  Baum  v. 
Mullen,  47  N.  Y.  677 ;  Treman  v.  AUen,  15  Hun,  4; 
Abbey  v.  Deyo,  44  N.  Y.  848;  Paine  v.  Farr,  118 
Mass.  77;  Ross  v.  Baldwin,  66  Mias.  57a 
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So  the  improvement  of  land,  or  the  management 
of  personal  property,  may  be  conducted  through 
the  agency  of  her  husband.  Noel  v.  Kinney,  8 
Cent.  Rep.  68, 108  N.  Y.  74;  Rowe  v.  Smith,  45  N.  Y. 
230. 

Where  a  husband,  under  a  power  of  attorney 
from  his  wife  to  convey  her  real  estate,  conveyed 
the  real  estate  to  a  third  party,  who  reconveyed  to 
the  husband  on  the  same  day,  and  he  conveyed  to 
the  defendant,  the  transaction  is  void,  being  in  fact 
a  conveyance  to  himself  by  an  agent  authorized  to 
sell  land.  A  subsequent  grantee  of  the  wife  may 
maintain  ejectment  against  the  husband^s  grantee. 
McKay  v.  Williams,  12  West.  Rep.  88. 67  Mich.  647. 

Where  a  husband,  both  before  aqjl  after  mar- 
riage, was  the  agent  for  his  wife,  and  collected  the 
interest  on  a  note  sued  on,  for  four  years  before 
the  defendant  acquired  it  by  an  assignment  from 
him,  a  previous  note  having  thus  been  negotiated 
with  the  defendant  with  the  wife^s  knowledge;  and 
the  proceeds  of  the  note  were  used  in  payinir  family 
expenses,— «  finding  against  the  wife,  as  to  the  hus- 
band*s  agency,  will  not  be  disturbed.  Mead  v. 
Spalding,  supm. 

In  an  action  to  recover  for  labor  done  and  ma- 
terials furnished  on  a  wtfe^  house,  where  It  ap- 
peared she  was  aware  of  the  work  at  the  time  it 
was  being  done,  the  agency  was  sufficiently  made 
out  to  support  a  verdict  for  the  plaintiflt.  Kelly  v. 
Keams,  10  Cent.  Rep.  244,  Vf!  N.  Y.  688. 

But  the  knowledge,  consent  and  approval  of  a 
wife,  that  improvements  should  be  made  to  a  house 
owned  by  the  wife,  does  not  of  itself  constitute  the 
husband,  under  whose  direction  it  was  done,  her 
agent  in  fact.    Ziegler  v.  Galvin,  45  Hun,  44. 

That  the  wife  resided  on  premises  with  her  hu»- 
band  subsequently  to  their  being  hired  by  him  is 
no  evidence  of  her  husband*s  authority  to  hire  as 
her  agent.  8andf  ord  v.  Pollock,  7  Cent.  Rep.  821« 
105  N.  Y.  45U. 

Wh<ve  a  husband  by  an  agreement  with  his  wife, 
not  recorded  and  not  known  to  a  creditor,  carries 
on  business  for  himself  upon  his  wife's  plantation, 
she  irresponsible,  as  an  undisclosed  principal,  for 
those  items  of  account  only  which  were  all  for  the 
use  and  benefit  of  the  business  transacted  with  her 
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Canal  Bank  ▼.  Partee,  99  U.  8.  325  [25  L.  ed. 
8«0];  Wallace  v.  Bippon,  2 Bay,  112;  Rodemeyer 
T.  ttodman,  5  Iowa,  426;  LeiHs  v.  Perkins,  36 
N.  J.  L.  183;  Pentz  v.  Simoneon,  13  N.  J.  Eq. 
282;  Ptersony.  Lum,  25  N.  J.  Eq.  890. 

Several  of  the  above  autborities  are  to  the 
effect  that  where  she  has  been  fnven  authority 
by  statute  to  make  persoual  coo ti acts  the  pro- 
ceeding must  show  the  ezisteuoe  of  the  spe- 
cial circumstauces  as  to  or  under  which  the 
power  bos  been  conferred  or  may  be  exercised; 
and  others  of  them  adjudicate  that,  when  it  is 
sought  to  charge  her  property  with  liability, 
the  bill,  or  other  proper  pleading,  must  show 
the  character  of  her  estate  in  the  property 
sought  to  be  charged,  in  order  that  the  court 
may  know  that  it  is  chargeable.  The  decree 
assailed  does  not  adjudicate  a  charge  upon  any 
particular  estate  or  property  of  Mrs.  Prentiss, 
out  the  feature  of  it  in  question  is  a  personal 
recovery. 

If  it  be  that  a  personal  judgment  or  decree 
may  he  rendered  against  a  married  woman 
licenf:ed  as  a  free  trader  under  our  Statute  of 
March  11,  1879  (McClel.  Dig.  756,  757),  it  is 
sufficient  on  this  point  to  say  that  Mrs.  Prentiss 
Is  not  sued  as  such. 

A  married  woman  is  personally  liable  for 
her  wrongful  civil  acts  or  actual  torts,  includ- 
ing frauds  not  growing  out  of,  or  founded 


upon,  or  directly  connected  with,  or  a  part  of, 
or  the  means  of  effecting,  a  contract  which  she 
has  undertaken  to  make;  and  she  may  be  sued 
jointly  with  her  husband  in  respect  to  such 
acts,  or  separately  if  she  survives  him.  His 
liability  for  her  torts  is  a  result  of  the  mere 
fact  that  by  the  common-law  rules  a  suit  can- 
not be  maintained  against  the  wife  alone  dur- 
ing coverture.  If,  before  or  pending  the  action, 
she  dies,  the  right  of  action  against  him  falls. 
Whenever  her  coverture  avoids  the  contract,  it 
is  likewise  a  bar  to  a  personal  recovery  for  the 
fraud;  and  this  cannot  be  overcome  by  suing  ex 
delicto.  2  Bishop,  Married  Women,  §§  254-256, 
261,  268;  1  Bishop,  Married  Women,  §§  842, 
905  908;  Oweng  v.  Snadgrass,  6  Dana,  229; 
Smithy.  Taylor,  11  (Ja.  20;  Komngy.  Manly, 
49  N.  Y.  192;  Liverpool  Adelphi  Loan  Aaao.  v. 
FairhuTit,  9  Exch.  422;  Wright  v.  Leonard,  11 
C.  B.  N.  S.  258;  Capel  v.  Powell,  17  C.  B.  N. 
8.  743. 

As  to  when  a  tort  will  be  deemed  the  wife's, 
and  when  the  husband's,  vide  1  Bishop,  Mar- 
ried Women,  §  905,  and  2  Bishop,  Married 
Women,  g§  257-260. 

The  fraud  in  the  case  hefore  us,  in  so  far  as 
it  is  imputable  to  the  wife,  is  not  one  sounding 
in  tort,  but  is  a  part  of,  and  directly  connected 
with,  the  contract  for  the  sale  of  the  land,  and 
hence  not  one  a«  to  which  there  is  a  personal 


property;  and  the  burden  of  proof  Is  upon  the  cred-  ' 
Iter  to  ^ow  what  items  fall  within  that  ciaas. 
Porter  v.  Staten,  64  Vim.  4ZL 

A  husband  undertaking  to  be  bound  for  the  com- 
missions of  a  broker  for  effectinfp  the  sale  of  real 
estate  of  his  wife  is  personally  bound,  whether  he 
disclosed  his  agency  for  bis  wife  or  not.  Jarvis  v. 
Scbaef er,  7  Cent.  Rep.  676, 106  N.  Y.  289. 

Wbere  the  husband  simply  acted  as  agrent  for  the 
wife,  and  did  not  profess  to  bind  himself,  then  the 
note  and  check  were  not  in  any  sense  the  joint  in- 
struments of  the  husband  and  wife;  and  unless  it  is 
proved  that  they  were  executed  by  them  jointly,  ac- 
tion cannot  be  sustained  against  the  wife.  Wilder- 
man  V.  Rogers,  66  Md.  127, 6  Cent.  Hep.  574 ;  Lowe- 
knmp  V.  Koechling,  64  Md.  96. 

Where  a  wife  executed  a  deed  absolute  on  its 
face,  but  in  reality  an  equitable  mortgage,  to  en- 
able the  grantee  named  therein  to  raise  money  to 
pay  ofT  a  liability  of  the  husband,  the  grantee  was 
bound  to  ascertain  the  conditions  upon  which  it 
had  been  executed  and  intrusted  to  the  husband 
for  delivery,  the  husband  not  being  the  general 
agent  of  the  wife.  Gill)ert  v.  Deshon,  9  Gent.  Bep. 
648, 107  N.  Y.  824. 

'  JAabUUy  of  vHfe  for  her  torts;  etrnimonAawnde, 

The  common-law  rule  making  a  husband  liable  for 
torts  of  his  wife  not  having  been  abrogated  by  the 
New  York  Code  of  Civil  Procedure,  he  is  liable  for 
damages  sustained  by  another  person  in  conse- 
quence of  forgeries  committed  by  her.  Mangam  v. 
Peck,  HI  N.Y.  401. 

At  common  law  when  a  tort  is  committed  by  a 
married  woman,  she  is  personally  liable  Jointly 
with  her  husband,  unless  her  husband  is  both  pres- 
ent and  directs  the  doing  of  it  at  the  time,  in  which 
case  he  is  alono  liable.  Franklin^s  App.  4  Cent. 
Rep.  822, 115  Pa.  534. 

His  presence  furnishes  evidence  and  raises  pre- 
sumption of  direction,  but  is  not  conclusive.  Cas- 
sin  V.  Delany,  88  N.  Y.  178. 

They  are  Jointly  liable  in  an  action  for  damages 
for  the  tort;  but  the  death  of  the  wife  terminates 
the  liability  of  the  husband.    Franklin^s  App.  su- 
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pro;  Southworth  v.  Klm'oall,  I  New  Eng.  Rap.  8BQ, 
68Vt.887. 

If  the  husband  dies  she  may  be  sued  alone,  as  tf 
she  had  been  feme  sole  when  the  tort  was  oom- 
mitted.    Franklin's  App.  suprtit. 

While  the  presence  of  the  husband  furnishes  evi- 
dence and  raises  the  presumption  of  his  directioa 
of  a  tort  committed  by  his  wife,  it  may  be  rebutted 
by  competent  evidence:  and  in  the  absence  of  evi- 
dence that  he  was  present,  there  is  no  presump- 
tion.  Ibid, 

If  a  wife  makes  unlawful  sales  of  intoxicating 
liquors  in  the  absence  of  her  husband,  there  is  no 
presumption  that  she  acts  under  bis  coercion;  bat 
if  tbe  husband  is  near  enough  to  influence  the  wife, 
although  not  in  the  same  room,  be  is  not  absent. 
Com.  V.  Flaherty,  1  New  Bng.  Rep.  680, 140  Mass.  45^ 

Where  a  married  woman  wrongfully  converts,  in 
the  absence  of  her  husband,  property  intrusted  to 
her  as  bailee,  she  is,  at  common  law,  personally 
liable  for  her  tort.  Jointly  with  her  husband. 
Wheeler  ft  W.  Hfg.  Co.  v.  Ueil,  7  Cent.  Rep.  179,  lli 
Pa.  487. 

Exemplary  damages  are  recoverable  against  hus- 
band and  wife  in  an  action  against  them  for  a  ma- 
licious aseault  committed  by  the  wife,  though  the 
husband  is  without  blame,  and  endeavored  to  pre- 
vent bis  wife  from  injuring  the  plaintiff.  Lom- 
bard V.  Batchelder,  2  New  Bng.  Rep.  768, 88  Vt.  5SS. 

The  husband  alone  is  liable  for  the  wrongful  de- 
tention of  property  by  his  wife,  which  was  deliv- 
ered in  specie  to  her  in  his  presence,  with  hfs  ap- 
proval, and  detained  for  their  use.  Dohorty  v. 
Madgett,  .1  New  Eng.  Rep.  846,  68  Vt.  828;  South- 
wortn  V.  Kimball,  supra. 

ConnectieuL 

A  qui  tam  action,  under  Conn.  Gen.  Stat.,  p.  2S8, 
1 1,  for  placing  obstruction  in  a  highway,  is  main- 
tainable against  a  wife  without  Joinder  of  her  hus- 
band, provided  the  tort  was  committed  by  her 
without  actual  coercion  by  him.  Blakealce  v. 
Tyler.  6  New  Bng.  Rep.  606, 66  Conn.  887. 

Where  bars  obstructing  a  highway  indoaed  the 
lands  of  the  wife,  and  after  they  had  been  taken 
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money  liability,  or  can  be  such  a  personal  de- 
cree or  judgment,  as  to  ber. 

-Tbe  bond  for  title  executed  by  Prentiss  and 
wife  not  being  a  basis  for  tbe  money  recovery 
against  Mrs.  Prentiss  personally  (Norton  v. 
TuroUl,  2  P.  Wms.  144;  DoUner  v.  Snow,  aupra; 
1  Bishop,  Married  Women,  §  842),  the  order  of 
tbe  chancellor  was  erroneous.  Slill  it  is  prop- 
er, in  view  of  possible  future  proceediogs,  to 
notice  another  feature  of  the  proceedings  before 
remanding  the  cause.  The  Paisley  bill  states, 
in  effect,  that  the  land  involved  in  this  contro- 
versy was  inchided  in  a  deed  of  trust  made  by 
Dr.  Butte,  the  former  husband  of  Mis.  Pren- 
tiss, to  Mrs.  Simmons,  and  providing  that  the 
land  could  not  be  conveyed  oy  Mrs.  Butte,  but 
could  be  conveyed  by  tbe  trustee  upon  tbe 
written  request  of  Mrs.  Prentiss.  The  bill  of 
review  represents  that  on  July  11, 1885,  prior 
to  the  marriage  between  Mrs.  Butte  and  Pren- 
tiss, they  entered  into  a  marriage  contract, 
whereby  the  latter  agreed  to  relinquish  and 
surrender  to  the  former  his  right  to  control  and 
manage  her  separate  estate  and  property  de- 
scribe in  the  above  deed  of  trust,  which  is 
dated  August  28,  1883,  and  any  other  sepa- 
rate property  then  owned,  or  that  she  might 
thereafter  own,  and  that  he  would  suffer  and 
permit,  and  it  authorizes  her,  without  let,  hind- 
rance, molestation  or  interference  on  his  part, 
to  hold,  occupy,  "exert"  and  enjoy  the  abso- 
lute,   unqualified    control   and    management 


of  all  such  property  owned  or  to  be  owned 
by  her,  with  all  the  rents,  issues  and  profits, 
and  all  the  receiots  and  income  therefrom  by 
sale,  mortgage,  lease  or  otherwise,  as  fully  and 
absolute,  and  as  free  from  bis  debts,  as  if  she 
remained  single  and  unmarried;  he  surrender- 
ing and  relinquishing  all  his  marital  rights, 
and  also  the  management  and  control  or  her 
property  as  her  husband,  under  the  laws  of  this 
State,  and  it  being  siipulated  that  she  does  not 
part  with  tbe  right  to  dispose  of  the  interest 
surrendered  to  her  by  Prentiss. 

These  allegations  would  not  have  the  effect  to 
create  any  exception  to  the  doctrine  announced 
above  as  to  the  money  decree,  and  the  only 
further  observation  nec&ssary  to  be  made  as  to 
them  now  is:  If  it  be  that  a  cash  payment  was 
made  to  Mrs.  Prentiss,  or  to  ber  husband  for 
her,  with  her  consent  or  as  her  authorized 
agent,  which  relation  he  could  sustain  to  her 
(IWsch  V.  Wirtz,  84  N.  J.  Eq.  124;  Baum  v. 
Mvllen,  47  N.  Y.  577;  Pentz  v.  Simanwm, 
supra),  and  under  the  circumstances  of  the 
case,  as  they  may  be  shown  to  exist,  the  land 
involved,  or  her  other  property,  if  she  have 
any,  can  be  charprcd  with  such  payment,  the 
trustee  is,  as  suggested  by  counsel  for  appel- 
lants, a  necessary  party  to  any  proceeding 
seeking  to  charge  any  property  included  in  that 
trust.  Lewis  v.  Tale,  4  Fla.  418;  DoUner  v. 
Snow,  supra. 

Whether  or  not  her  property  la  so  charge- 


down  she  and  her  husband  started  together  to  put 
them  up,  and  he  said  to  ber.  as  she  was  running 
ahead  of  him,  ^Tatthemup,**— it  is  not  actual  ooer- 
cionbyhim.  ihid. 

Indiancu 

By  Statute  (Bev.  Stat  1881,  S  6120),  married  wo- 
men are  made  liable  to  action  for  damages  for  their 
tortB.   Mayhew  v.  Bums,  1  West  Bep.  6T7, 106  Ind. 


Tbey  take  right  to  their  separate  estates  with  all 
its  incidents,  and  moat  use  their  property  with  due 
leirard  to  the  rights  of  others.   Ibid, 

The  statute  which  provides  that  a  married  woman 
iB  jointly  liable  with  her  husband  for  torts  relates 
to  mere  personal  torts  of  the  wife,  and  not  to  tres- 
passes on  real  estate  resulting  in  injury  to  others. 

iMd. 

MiehUfan, 

In  an  action  of  trespass  for  forcible  dispossession 
of  one  claiming  as  tenant,  it  was  held  that  personal 
assaults  made  by  defendants  wife  in  his  presence 
were  admissible,  while  those  made  whUe  he  was 
not  present  should  have  been  excluded.  Baumier 
▼.  Antlau,  8  West.  Hep.  115,  «5  Mich.  8L 

The  wife  is  not  chargeable  with  the  fraudulent 
Intent  of  her  husband,  notwithstanding  he  may 
have  been  her  agent  m  the  management  of  her 
property  and  tbe  conduct  of  her  business.  Flinaky 
T.  Germania  F.  ft  Ji.  Ins.  Ck>.  as  Fed.  Bep.  47. 

New  Jtney* 

Since  the  enactment  of  the  statutes  empowering 
married  women  to  transact  business  independently 
of  their  husbands,  they  will  be  held  more  amenable 
to  the  same  rules  as  other  persons  in  reference  to 
what  may  amount  to  fraud.  TroJuUl  T«  Silver- 
thome  (N.  J  J 10  Gent.  Bep.  180L 

New  York, 

Under  the  statutes  of  New  York,  the  husband 

must  be  Joined  as  defendant  in  an  action  for  the 

tort  of  the  wife  (having  no  relation  to  ber  separate 

property),  and  is  liable  for  recovery  had  therein. 

7L.R.A. 


Fitzgerald  v.  Quann.  12  Gent.  Kep.  745, 109  N.  Y.  441. 

A  wife  who  received  property  through  the 
fraudulent  acts  of  her  husband  acting  as  her  agent 
is  liable  for  the  consequences  of  such  acts  to  the 
persons  injured.    Bush  v.  Dilks,  43  Hun,  28^ 

A  married  woman  may  have  such  conununlty  of 
interest  with  her  husband  in  relation  to  real  estate 
as  will  render  her  liable  for  his  frauds  relating  to 
it;  and  when  he,  professing  to  act  as  her  agent, 
makes  false  representations,  although  without  her 
knowledge,  and  she  receives  the  proceeds,  she  can- 
not retain  the  fruits  of  his  fraud.  Noel  v.  Kinney, 
8  Cent.  Etep.  68, 106  N.  Y.  74 

Penns^vanieL 

Since  the  passage  of  the  Pennsylvania  "  Married 
Persons*  Property  Act,**  of  June  3, 1887  (Pub.  Laws, 
833;,  a  husband  is  no  longer  liable  for  torts  com- 
mitted by  his  wife  alone.  Kuklence  v.  Yocht  (Pa.) 
11  Cent.  Kep.  855. 

That  Act  does  not  deprive  a  married  woman  of 
her  common-law  exemption  from  arrest  on  capias 
ad  respondendum  or  capios  ad  satisfaciendum  in  a 
civil  action  for  a  tort  committed  by  her.  Yocht  v. 
Kuklence,  11  Cent.  Kep.  767, 119  Pa.  866;  Kuklence 
V.  Yocht,  supra;  Whalen  v.  Gabell,  12  Cent.  Kep. 
608, 120  Pa.  284. 

A  married  woman  is  personally  liable  for  a  tort 
committed  by  her,  unless  ber  husband  was  both 
personally  present  and  directed  tbe  doing  of  it  at 
the  time.  If  directed  by  him,  he  alone  is  liable. 
Franklin*s  App.  4  Cent  Bep.  8^  115  Pa.  684. 

Where  the  evidence  sbows a  wronglui  conversion 
of  trust  funds  by  a  married  woman,  her  estate  is 
liable  in  damages  although  the  trust  funds  be  not 
identified  as  a  part  of  her  estate.  There  was  no 
evidence  of  coercion  by  tbe  husband.   Ibid, 

Virffinia. 
Where  a  wife  is  sued  as  a  sole  trader,  under  the 
Yirginia  Married  Woman *s  Act  of  April  4, 1877,  in  an 
action  of  unlawful  detainer,  the  consent  or  non- 
concurrence  of  her  husband  can  have  no  «ifleot 
whatever.    Farley  v.  Tillar,  81  Ya.  276. 
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able  is  a  question  we  do  not  feel  called  upon  to 
discuss,  in  the  abseDce  of  both  proper  plead- 
ing and  necessary  parties. 

Though  the  decree  assailed  is  one  absolute 
upon  a  decree  jpro  corrfeaso,  we  think  a  bill  of 
review  for  error  apparent  is  a  proper  remedy. 
Striding  v.  Bart,  20  Fla.  286;  Mayna^  v. 
Peieaultym^ich,  160. 

Tbe  purpose  of  a  bill  of  review  for  error  ap- 
parent IS  to  have  the  court  rendering  the  decree 
give  tbe  same  relief  that  the  appellate  court 
might  under  the  same  circumstances.  Etan$ 
V.  Clement,  14  111.  206. 

Where  the  bill  does  not  Justify  the  final  de- 
cree which  has  been  taken  upon  a  decree  pro 
eor^esao,  relief  may  be  had  from  the  appellate 


court  on  an  appeal  {HaH  ▼.  SIriUing,  21  Fla. 
186),  and  the  same  may  be  secured  through  a 
bill  of  review  from  the  court  rendering  tbe  de- 
cree. 

The  decree  appealed  ftom  should  be  set 
aside.  If  Paisley  shall  desire  to  amend  his  bill, 
he  should  be  permitled  to  do  so,  and,  as  a  con- 
sequence, his  decree  should  be  vacated,  and  hii 
cause  proceed  on  the  bill  as  it  may  be  amend- 
ed; but  should  he  elect  rather  to  stand  upon 
his  decree,  modified  to  the  extent  of  the  per- 
sonal money  recovery  against  Mrs.  Prentiss, 
his  decree  should  be  modified  merely  as  to  such 
relief  against  her. 

The  cause  will  be  retnanded  for  proeeedingt 
not  ineonnetent  with  this  opinum. 
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Henry  EVANS,  Appt. 

( Idaho ..J 

*1  A  Juror  mnst  have  all  the  qnalUlca- 
tloiis  now  prescribed  for  an  elector,  and  a  mem- 
ber of  the  so-oalled  ^*Mormon  Oburcfa**  cannot 
be  a  Juror. 

8«   No  ezcepiioii  is  by  statate  allowed  to 

an  order  overrullnfr  a  ohalienffe  to  a   juror  for 
general  cause:  hence  such  order  is  not  error. 

8*  Depositioiui  taken  in  the  presence  of  the  ao- 
cused  may  be  used  on  trial,  when,  on  account 
of  death  or  other  Rood  cause,  the  presence  of  tbe 
witness  cannot  be  liadL  Our  Statutes  do  not  for- 
bid such  use,  nor  is  it  in  violation  of  the  Sixth 
Amendment  to  the  Constitution  of  the  United 

States. 

(Feburary  24,  1890.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Bear  Lake  County 
convicting  him  of  the  offense  of  resisting  an 
officer.    Affirmed, 

The  case  fully  appears  in  the  opinion. 

Messrs,  Smith  s  Smith,  for  appellant: 

Under  §  8942,  Rev.  Stat.  Idaho,  a  person  who 
is  not  an  elector  cannot  serve  at  all  as  a  juror. 

Sampson  y.Seftaffer,  3  Cal.  107;  People  y:  Ohin 
Mook  Sow,  61  Cal.  599;  StaU  ▼.  Salge,  1  Nev. 
455;  Thompson  &  M.  Juries,  p.  24,  %  26;  Thomp- 
son, Trials.  ^§  52,  58;  Beich  v.  State,  68  Ga. 
78,  21  Am.  Hep.  265;  StaU  ▼.  Jackson,  27  Ean. 
581. 

The  memorandum  or  deposition  taken  before 
an  examining  magistrate  is  not  competent  evi- 
dence against  tbe  defendant  upon  trial. 

Amend,  to  Federal  Const,  art.  6;  States, 
Thomas,  64  N.  C.  t A;  Jackson y, Com,  19  Gratt. 
656;  People  v.  Larnbert,  5  Mich.  849;  People  v. 
Chung  Ah  Chue,  57  Cal.  667. 

Messrs,  Riehitrd  Z*  Johnsoii,  Atty-Qen,, 
and  Hawle^  A  Reeves*  for  respondent: 

In  all  criminal  prosecutions,  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public 
trial  by  an  impartial  jury. 

United  States,  Const.  Amend,  art.  6. 

It  is  incompetent  for  the  Legislature  to  dis- 
qualify the  great  body  of  the  community  and 

*Head  notes  by  Bsaxtt,  Ch*  J, 
7L.  R.A. 


restrict  the  number  eligible  to  jury  duty  to 
such  a  small  class  as  to  substantially  impair  or 
in  effect  preclude  this  right. 

Thompson  &  M.  Juries,  §  24. 

The  decision  upon  the  cballen^  for  actual 
bias  is  not  the  subject  of  exception  or  review 
on  appeal. 

Pec^e  V.  Taing,  68  Cal.  602,  608;  People  ▼. 
RUey,  66  Cal  107,  108;  PeopU  v.  Ootta,  49  Cal 
169. 

The  decision  of  the  trial  court  upon  any 
general  cause  of  challenge  is  not  subject  to 
exception  or  review  upon  appeal. 

PeopU  v.  Fong  Ah  Sing,  70  Cal.  8,  11;  PeopU 
T.  Ward,  77  Cal.  118. 

Where  a  witness  failed  to  appear  at  the  trial 
of  the  cause,  but  had  previously,  either  on  a 
former  trial  or  at  the  preliminary  examination 
of  the  accused,  given  evidence  in  the  cause 
and  the  defendant  had  had  an  opportunity  to 
cross-examine  him,  his  deposition,  or  proof  of 
the  testimony  i^iven  bj  him,  can  be  admitted 
as  evidence.  To  receive  such  evidence  does 
not  conflict  with  the  provisions  of  article  6  of 
the  Constitution  of  the  United  States  or  the 
Constitutions  of  the  several  States  giving  tbe 
accused  the  right  to  be  confronted  with  the 
witnesses  against  him,  or  to  meet  them  face  to 
face. 

1  Chitty,  Cr.  L.  685,  686;  1  Archb.  Pr.  and 
PI.  478-480,  authorities  cited:  Starkie,  £v.  409, 
410,  414,  417;  Slate  v.  McCBlents,  24  Mo.  402. 
See  article  in  11  Crim.  Law  Mag.  771-773; 
Summons  Y.  State,  6  Ohio  St.  825;  Sneedy.StaU, 
47  Ark.  180;  PeopU  v.  Biley,  76  Cal.  98:Broai^ 
Y,Com,  73 Pa.  821; Barnett  v.  People, ^lii.  826; 
Greenwood  ▼.  State,  85  Tex.  687;  Weeks,  Dep- 
ositions, §  665;  Hair  v.  State,  16  Neb.  601,  4 
Am.  Cr.  Hep.  180;  Gilbreath  v.  StaU,  26  Tex. 
App.  815;  Dunlapy.  State,  9  Tex.  App.  179, 85 
Am.  Hep.  786;  Simms  v.  StaU,  10  Tex.  App. 
181;  Black  v.  State,  ITex.  App.  868;  Wharton, 
Cr.  Ev.  §  230;  PeopU  Y,  Gannon,  61  Cal.  476; 
PeopU  T.  Detine,  46  Cal.  46;  1  Greenl.  fiv. 
§  163  and  noU  1\  Uurley  t.  BtaU,  29  Ark.  17; 
Shackelford  v.  State,  88  Ark.  689;  Sullivan  v. 
State,  6  Tex.  App.  819,  82  Am.  Rep.  680;  StaU 
Y.  Fitzgerald,  63  Iowa,  268;  Kean  v.  Com,  10 
Bush,  190,  1  Am.  Cr.  Rep.  n<7te204.  205;  8 
Field,  Lawyers'  Briefs,  §g  858,  856;  Connor  v. 
State,  28  Tex.  App.  878. 
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Be»tty,  C9L  J.^  deliyered  the  opinion  of 
<be  court: 

The  appellant  was  chamd  with  the  offense 
-of  resistiDg  an  oflScer.  1mm  the  judgment 
rendered  upon  his  oonyiction  thereof  he  has 
■appealed  to  this  court,  and  now  contends  that 
the  trial  court  erred  (1)  in  admitting  as  a  trial 
Juror  a  person  "who  was  a  member  of  an  or- 
ganization that  taught  .  .  .  its  adherents  .  .  . 
to  commit  the  crime  of  bigamy  or  polygamy;" 
and  (2)  in  admitting  as  evidence  before  the  trial 
jury  the  depositions  of  witnesses  taken  before 
•the  committing  magistrate. 

Must  the  juror  have  all  the  qualifications  of 
an  elector?  Whether  a  juror  must  have  the 
same  qualifications  now  required  of  an  elector 
is  the  question  involved  in  the  first  assignment 
•of  error.  Sections  8941,  8942,  Rev.  Stat.,  to- 
other provide  that  jurors  must  be  citizens  of 
the  United  States,  and  electors  of  the  county. 
Sections  500.  501,  require  that  electors,  besides 
having  certain  qualifications,  must  not  be 
meml^rs  of  any  "organization  which  teaches 
its  adherents  to  commit  the  crime  of  bigamy  or 
polygamy."  While  these  Statutes  seem  clearly 
to  exclude  as  jurors  all  persons  who  belong  to 
soch  "or^nization,"  it  is  contended  such  a 
•construction  will  do  violence  to  the  legislative 
will  and  intention,  for  which  the  reasons  fol- 
lowing are  assigned:  (1)  that  when  the  law  first 
provided  a  juror  should  be  an  elector  (Laws 
6th  Sess.  p.  704)  the  only  ouallfioations  of  an 
elector  were  citizenship  ana  residence,  and,  in 
changing  the  qualifications  of  electors  (13 
Sess.  p.  106)  by  requiring  they  must  not  belong 
to  saia  organization,  it  was  not  designed  to  ap- 
ply this  restriction  to  jurors  also;  (2)  that,  if 
jurore  must  have  all  the  qualifications  of  elec- 
tors, they  must  also  be  registered,  which,  under 
the  operation  of  the  Registration  Law,  would 
often  result  in  the  temporary  exclusion  of  srood 
citizens  as  jurors,  who  are  otherwise  quaufied 
electors;  and  (3)  that  in  some  counties  in  this 
Territory  so  many  of  the  people  are  members  of 
such  or«knization  that  the  courts  would  thus 
practically  be  without  jurors. 

1.  The  authorities  holding  that  statutes  will 
not  be  repealed  by  implication  are  not  appli- 
cable to  general  laws  which  are  in  conflict  with, 
and  repugnant  to,  each  other.  When  a  gen- 
eral law  is  in  apparent  conflict  with  some  prior 
private  or  special  Act,  passed  for  the  benefit 
of  some  particular  interest  or  municipality,  the 
presumption  is  indulged  that  it  was  not  de- 
signed by  the  general  to  repeal  the  special  law; 
but  no  such  presumption  is  entertamed  in  the 
case  of  conflicting  General  Statutes.  They 
cannot  stand  together.  There  can  be  no  ques- 
tion that  the  two  Statutes  prescribe  difTerent 
qualifications  for  electors,  and  the  older  must 
yield  to  the  later.  It  may  be  added  that  the 
Act  of  the  13th  Session  was  an  Election  Law, 
and  bv  its  last  section  it  not  only  expressly  re- 
pealed the  former  law  on  the  same  subiect,  but 
also  "all  Acts  or  parts  of  Acts  in  conflict  with 
this  Act,"  which  must  be  held  to  exclude  any 
presumption  that  the  Legislature  did  not  in- 
tend the  repeal  of  all  conflicting  statutes. 
However,  the  fact  that  on  the  11th  day  of  Jan- 
uary, 1887,  the  Legislature  b^  one  Act  swept 
out  of  existence  all  former  legislation  and  laws 
-of  Idaho,  and  enacted  a  complete  revision 
thereof,  now  embodied  in  our  Revised  Statutes, 
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including  sections  8941,  8942,  as  they  now  are, 
is  sufficient  answer  to  all  suggestions  that  th« 
Legislature  did  not  intend  the  Statutes  as  they 
now  read.  One  of  the  prime  objects  of  a  r^ 
vision  is  the  elimination  of  doubt.  What  is  in- 
cluded therein  must  be  construed  together  as 
the  law,  and  all  that  formerly  existed,  and  it 
not  included,  is  clearly  repealed.  §  19,  Rev. 
Stat. 

2.  It  is  not  conceded  an  elector  must  be 
registered  to  act  as  a  juror.  Section  500  says 
be  must  be  registered  to  vote.  It  does  not  fol- 
low that,  if  he  has  all  the  qualifications  of  an 
elector,  he  must  be  registered  to  sit  in  the  jury 
box.  Registration  does  not  go  to  his  qualifica- 
tion, but  IS  only  a  precaution  to  prevent  fraud 
in  the  election.  But,  even  if  the  law  should  be 
construed  that  a  juror  must  be  registered,  it 
would  generally  result  in  only  a  few  being 
temporarily  debarred  the  privilege  of  jurors. 

8.  It  is,  unfortunately,  true  that  in  some 
counties  such  a  large  proportion  of  the  people 
belong  to  said  "organization"  that  juries  can- 
not tie  selected  from  the  mass  of  the  people, 
and  courts  may  at  times  find  it  even  inconven- 
ient to  procure  them.  So,  also,  communities 
mi^ht  be  found  where  the  (5)  qualification  of 
citizenship,  or  any  other  general  qualification, 
might  result  in  the  same  inconvenience.  On 
the  contrary,  we  think  the  Legislature  meant 
to  exclude  from  jury  service  those  belonging 
to  the  so-called  "Mormon  Church."  By  sec- 
tion 501  they  are  distinctly  enjoined  from 
"holding  any  position  or  office  of  honor,  trust 
or  profit."  Laws  are  construed  in  the  light  of 
the  facts  and  circumstances  under  which  en- 
acted. We  are  justified  in  supposing  the  law- 
maker took  notice  of  the  generally  admitted 
fact  that  the  members  of  that  church  are  more 
obedient  to  its  teachings,  which  are  antagonistic 
to  the  laws  of  the  land,  than  to  the  latter. 
View  this  question  in  any  light,  we  are  forced 
to  the  conclusion  that  under  our  laws  a  juror 
must  have  all  the  qualifications  now  reauired  of 
an  elector,  and  that  the  court  shoulji  have  ex- 
cl uded  the  juror  objected  to  by  ap pellant.  That 
this  conclusion  will  lead  to  inconvenience  in 
some  localities  may  be  true,  but  we  cannot 
change  what  seems  to  be  a  positive  and  clear 
statute.  If  there  is  any  need  of  a  change,  we 
respectfully  refer  it  to  the  legislative  depart- 
ment. 

Exception  to  Order  Owrruling  OhaUenge  for 
Qeneral  Catue, 

Respondent  insists,  however,  that,  even  if 
the  juror  was  not  qualified,  the  Statute  does 
not  allow  appellant  an  exception  to  the  order 
of  the  court  overruling  his  challenge  to  such 
juror.  Inconsistent  as  it  may  appear,  it  seems 
such  is  the  Statute.  Section  7831  divides 
causes  of  challenge  to  iurors  into  (1)  general, 
including  "a  want  of  any  of  the  qualifica- 
tions pr^cribed  by  law  to  render  a  person  a 
competent  juror"  (7832).  and  (2)  particular, 
which  includes  implied  and  actual  bias  (7833). 

The  cause  of  challenge  in  this  case  was  a 
general  cause;  and  the  Statute  in  no  place  pro- 
vides for  or  allows  an  exception  to  an  order 
overuling  such  a  cause  of  challenge.  Our  sec- 
tion 7940  (Penal  Code  Cal.  §  1170)  allows  ex- 
ceptions only  in  matters  of  challenge  based 
on  implied  or  actual  bias.  Here,  then,  we 
have  a  statute  which  declares  a  juror  disquali- 
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tied,  but  provides  no  remedy  to  the  agi;rieved 
party  when  the  court  admits  him.  On  the 
principle  that  there  is  a  remedy  for  all  wrongs, 
we  would  l>e  inclined  to  hold  that  such  action 
of  the  court  is  reviewable.  But  our  Statute  on 
this  subjuct  is  an  exact  copy  of  that  of  Califor- 
nia, and  in  adopting  their  laws  we  adopt  also 
their  construction  of  them.  Partially  in  point 
is  the  case  of  People  v.  Riley ^  65  Cal.  107,  and 
cases  cited,  which  hold  that  a  defendant  is  not 
allowed  an  exception  to  the  ruling  of  the 
court  disallowing  a  "challenge  for  actual  or 
implied  bias/'  because  the  Statute  makes  no 
provision  for  such  exception,  but  only  allows 
it  to  the  decision  of  the  court  "in  admitting  or 
rejecting  testimony,  or  in  charging  the  triers  in 
the  trial  of  a  challenge  to  a  juror  for  actual 
biap."  Rev.  Stat,  g  7940  (Penal  Code  CaL 
§1170). 

The  direct  question  is  decided  in  People  v. 
Fang  Ah  Sina,  70  Cal.  8-11,  being  a  cause  in 
which  defenaant  was  found  guilty  of  murder. 
A  juror  who  was  not  a  resident  of  the  county, 
as  required  by  law,  was  admitted  against  de- 
fendant's challenge.  On  appeal  it  was  held 
this  was  a  general  cause  of  challenge,  to  rul- 
ings in  which  no  exception  is  allowed.  The 
case  seems  approved  in  People  v.  Ward,  77  Cal. 
118.  We  therefore  hold  the  appellant's  excep- 
tion to  the  order  of  the  court  overruling  his 
challenge  to  the  juror  is  not  well  taken. 

Deposiftone  may  be  deed  on  the  Trial, 

Was  it  error  to  admit  in  evidence  the  depo- 
sitions referred  to  in  the  cause?  Appellant 
claims  it  was,  because  not  permitted  by  the 
Statute,  and  contrary  to  the  Constitution  of 
the  United  States.  Under  the  common  law, 
the  depositions  of  witnesses,  taken  in  the  pres- 
ence ol  the  defendant,  could  be  used  at  the  trial 
of  the  cause  in  case  of  the  death  or  absence  of 
the  witness,  but  it  seems  they  could  not  be 
used  before  the  grand  iury.  Does  our  Statute 
abrogate  the  common-law  rule,  or  prohibit  the 
use  of  depositions?  Sections  7576  and  7634 
provide  for  the  taking  of  the  depositions,  and 
their  use  before  the  grand  jury.  It  seems  prob- 
able these  provisions  were  designed  to  pro- 
cure the  testimony  of  witnesses  while  it  is  fresh 
in  their  minds,  and  also  in  the  interest  of 
economy  and  convenience.  The  question  of 
testimony  before  the  trial  jury  was  not  under 
consideration.  The  two  questions  are  not  suf- 
ficiently relevant  that  the  consideration  of  one 
necessarily  involves  the  other.  It  is  evident 
this  legislation  referred  only  to  the  use  of  such 
evidence  l)efore  the  grand  jury;  for  it  provides 
for  its  use  even  when  the  presence  of  the  wit- 
ness can  be  procured,  which  is  never  permit- 
ted in  the  use  of  such  testimony  before  the 
trial  jury.  The  subjects  not  being  relevant, 
failure  to  provide  for  its  use  before  the  trial 
jury  does  not  operate  to  exclude  it.  Our 
Statutes  expiessly  establish  and  recognize  the 
principle  of  the  use  of  depositions  on  the  trial 
in  certain  cases  of  the  absence  or  death  of  the 
witness.     b§  7588,  8161, 

Then  why  not  in  all  cases,  if  not  expressly 
forbidden? 

J^ection  8161  provides  expressly  for  the 
taking  of  depositions  of  defendant's  witnesses 
for  use  on  the  trial,  and  the  fact  that  no  provis- 
ion is  made  therein  for  taking  the  deposition 
of  the  people's  witnesses  strongly  suggestfi  that 
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it  was  designed  they  should  not  be  used.  But 
it  does  not  appear  we  have  abolished  the  com- 
mon-law rule  on  this  subject,  nor  have  we 
directly  enjoined  the  use  of  such  testimony; 
and  it  does  appear  that  all  the  depositions  above- 
referred  to  are  taken  in  the  same  way,  in  the 
presence  of  the  accused,  thus  justifying  the 
presumption  of  a  like  use  of  all  so  tafcen;  and 
section  7864  provides  that  '*the  rules  of  evi- 
dence in  civil  actions  are  applicable  also  to* 
criminal  actions,  except  as  otherwise  provided 
in  thlB  Code."  There  is  no  doubt  this  is  a. 
question  relating  to  "the  rules  of  evidence," 
nor  is  there  that  depositions  may  be  used  in 
civil  actions.  We  think  our  Statute  permits 
their  use  before  the  trial  jury  when  duly  taken 
ia  the  defendant's  presence,  and  the  witnessea 
cannot,  for  good  cause,  be  brought  before  the- 
court. 

The  Use  cf  DeponUoru  im^  Forbidden   bpy 
United  States  Constitution. 

It  remains  to  consider  whether  article  6  of 
the  Amendments  to  the  Constitution  of  the 
United  States,  providing  that  the  accused  must 
be  "confronted  with  the  witnesses  against 
him,"  absolutely  requires  the  presence  of  the 
witnesses  at  the  trial.  This  question  has  been 
discussed  time  after  time  in  the  courts  of  the 
States  having  the  same  or  similar  constitutional 
provisions;  and,  while  the  decisions  have  not- 
been  uniform  in  their  conclusions,  the  weight 
of  authority  is  that  depositions  taken  in  the 
presence  of  the  defendant,  with  the  right  of 
cross-examination,  is  being  "confronted  by 
the  witnesses,"  and  meets  the  demands  of  the 
Constitution.  Such  depositions  have  been  ad- 
mitted when  it  appeared  the  witness  was- 
dead.  If  constitutional  in  such  case,  the  same 
justification  can  be  urged  for  their  use  in  case- 
of  absence  of  the  witness.  Of  the  many  author- 
ities sustaining  this  view  are  State  v.  MeCy- 
Bknis,  24  Mo.  412,  a  murder  case,  in  which 
depositions  were  allowed  notwithstanding  a- 
constitutional  provision  that  "in  all  criminal 
prosecutions  the  accused  has  the  right  to  meet 
the  witnesses  against  him  face  to  face." 

Summone  v.  State,  6  Ohio  St.  840,  was  a 
murder  case.  The  constitutional  provision 
was:  "In  any  trial,  in  any  court,  the  party 
accused  shall  be  allowed  ...  to  meet  the  wit- 
nesses face  to  face."  The  testimony  of  a 
witness  given  in  a  former  trial  was  permitted 
to  be  testified  to  by  those  who  heard  it,  the 
witness  having  in  the  mean  time  died.  To 
same  effect  are  OUbreath  ▼.  State,  26  Tex.  App. 
818;  Sneed  v.  SUite,  47  Ark.  180,  and  numer- 
ous authorities. 

Had  the  depositions  been  improperly  ad- 
mitted, the  appellant  has  failed  to  furnish  the 
court  with  such  a  record  as  will  authorize  it 
to  correct  the  error.  Section  8286  is:  "Neither 
a  departure  from  the  form  or  mode  prescribed 
by  this  Code  in  respect  to  any  pleading  or  pro- 
ceeding, nor  an  error  or  mistake  therein,  ren- 
ders it  invalid,  unless  it  has  actually  prejudiced 
the  defendant,  or  tended  to  his  prejudice,  in 
respect  to  a  substantial  right" 

'The  appellant  has  entirely  failed  to  show  ui 
he  was  prejudiced  in  the  least  by  the  alleged 
error  of  permitting  the  use  of  the  depositions. 
That  the  court  may  judge  whether  th^  were 
detrimental  to  appellant,  he  shoula  have 
brought  them  here,  which  he  has  failed  to  do. 
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It  is  Dot  enough  for  appellant  to  show  error. 
He  must,  under  our  Statute,  show  damaging 
eiTor.  Under  the  plain  provision  last  noted, 
we  do  not  need  the  guide  of  other  courts  to 
lead  us  to  this  conclusion ;  hut  in  harmony  with 


it  are  PeopU  ▼.  Brotherton,  47  Cal.  838;  PbojO^ 
y.  LeoTig  Sing,  77  Gal.  117,  and  cases  cited, 
and  PeopU  ▼.  Olsen,  80  Cal.  122. 

T/ie  judgment  in  this  cause  e/tould  be  and  i^ 
afflrmid. 
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1*  A  building  refpilittioii  for  the  District 
of  Ck)luinbla  established  under  Act  of  GonfirresSt 
which  aathoriies  a  party  or  division  wall  to  be 
made  irood,  repaired  or  taken  down  by  one  of  the 
landowners  if  deemed  neoeasary  by  the  Inspector 
of  buildings,  may  properly  require  such  owner 
to  make  good  all  dama^re  to  the  adjoining  owner. 

8«   One  wlio  has  taken  the  benefit  of  a 

building,  regulation  cannot  repudiate  the  condi- 
tions on  which  it  Is  given. 

3*  A  party  under  an  antecedent  obli- 
fl^tion  to  do  a  things*  or  to  do  it  in  a  partic- 
ular way,  cannot  get  rid  of  his  responsibility  by 
deputing  it  to  Bometx>dy  else. 

4*  The  oblif^tion  to  make  flrood  all 
damagfie  to  an  adjoining  owner  by  interfer- 
ence with  a  party-wall,  whether  it  arises  under 
building  regulations  or  the  common  law,  cannot 
be  escaped  by  employing  a  contractor  to  do  the 
the  work;  and  the  fact  that  the  damages  were 
due  to  the  negligence  or  unskillf  ulness  of  the 
contractor  is  no  defense. 


(March  Zi,  1890.) 

APPEAL  by  defendants  from  an  order  of 
the  Special  Term  of  the  Supreme  Court 
overruling  their  motion  for  a  new  trial  on  ex- 
ceptions taken  during  the  trial  of  an  action  to 
recover  damages  for  injuries  alleged  to  have 
resulted  from  the  takine  down  of  a  party-wall^ 
in  which  a  verdict  had  oeen  returned  in  plain- 
tin's  favor.    Affirmed. 

The  facts  arc  fully  stated  in  the  opinion. 

Meters.  Sidney  T.  Thomas  and  Enoch. 
Totten,  for  appellants: 

If  a  nuisance  necessarily  occurs  in  the  ordi- 
nary mode  of  doing  the  work  let  to  an  inde* 
pendent  contractor,  the  occupant  or  owner  is- 
liable;  but  if  it  is  from  the  negligence  of  the 
contractor  or  his  servants,  he  uone  should  be- 
respoDsible. 

Scammon  v.  Chicago,  25  HI.  424;  HiUiardy, 
Richardson,  8  Gray,  349;  Chicago  v.  Bobbins^. 
67  U.  S.  2  Black,  428  (17  L.  ed.  804);  Eobbinsr 
V.  Chicago,  71  U.  S.  4  Wall.  677  (18  L.  ed. 
432);  Si.  Paul  Wa%er  Co.  v.  Ware,  83  Q.  8.  1«. 
Wall.  566  (21  L.  ed.  485);  New  Orleans,  M.  db 
C.  R.  Co.  V.  IJanning,  83  U.  S.  15  Wall.  641^ 
(21  L.  ed.  220);  Painter  v.  PiUsburgK  46  Pa. 
218;  Erie  v.  Caulkins,  85  Pa.  247;   Vanderpoot 


Nora—Parev-'iMia  dtHned. 

A  party- wall  is  a  substitute  for  a  separate  wall  to 
each  adjoining  owner,  and  neither  owner  may  Im- 
pair  its  value  as  to  the  other  owner.  See  note  to 
Bverett V.  Edward  (Mafl8.)6  L.  B.  A.  110.  Bee,  as  to 
definition  of  a  party-wall,  note  to  Nalle  v.  Faggl 
riVz.)lL.B.A.8a. 

A  party- wall  is  joint  property  from  the  time  it  is 
built;  but  the  builder  has  a  right  to  the  whole  as 
security  of  the  debt  due  by  one  party  for  half  the 
oosL  Gibson  v.  Holden,  1  West  Hep.  677,  llfi  HI. 
UO. 

All  that  the  builder  can  convey,  under  the  agree- 
ment of  the  other  party  to  pay  half  the  cost,  is  tbe 
title  to  his  lot  and  the  easement  of  the  half  of  tbe 
wall  resting  on  the  adjoining  lot,  the  title  to  the 
other  lot  being  in  the  other  owner.    Ihid, 

The  claim  for  reimbursement  for  half  the  cost  of 
the  wall  is  personal,  and  does  not  run  with  tbe 
land.  IMd.;  Huling  v.  Chester,  ;S  West.  Kep.  176, 19 
Mo.  App.  607. 

The  right  to  payment  of  one  half  the  expense  of 
buUding  a  party-wall  is  personal,  and  goes  to  the 
personal  representative  of  deceased.  IMd.  See 
fioto  to  lialle  v.  Paggl,  wnpra^ 

As  HSU 

Either  party  may  make  any  use  of  ft  which  he 
may  require,  either  by  deepening  the  foundations 
or  increasing  the  height,  %o  far  as  it  can  be  done 
without  injury  to  the  other.  Field  v.  Lelter,  6 
West.  Etep.  54, 117  HI.  341.  See  notes  to  Matthews  v. 
I>ixey  (BlasB.)  5  L.  R.  A.  102;  Bverett  v.  Ba*7ards 
iMsflS.)  5  L.  R.  A.  110. 

There  is  no  division  of  the  ownership  of  u  party- 
wall,  but  the  whole  belongs  Jointly  to  the  nelghbor- 
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ing  proprietors,  independently  of  the  dividing  line- 
between  the  lots.  Weill  v.  Baker,  80  La.  Ann. 
1102. 

In  the  absence  of  evidence  to  the  contrary,  the- 
whoie  of  a  party- wall,  with  its  flues  and  appurte* 
nances,  as  originally  constructed,  is  presumed  to- 
have  t)een  bo  constructed  by  common  consent,  at 
the  common  expense,  and  for  the  common  benefit 
of  tbe  proprietors.    IMd. 

That  a  flue  is  constructed  in  the  lower  stories  of 
a  party-wall,  in  that  half  of  it  which  Is  on  the  side- 
of  one  property,  does  not  establish  exclusive  own- 
ership in  the  flue  or  destroy  the  presumption  that 
it  was  Intended  for  tbe  common  use  and  benefit  of 
the  parties.   Ihld. 

The  incidental  lateral  support  which  may  b» 
firiven  by  a  party-wall  to  a  perfectly  independent 
wall  which  only  touches  it  at  dilfereut  and  distinct 
places,  and  where  the  independent  wall  is  sulficient 
in  and  of  itself  to  stand  aU  the  demands  which  may 
be  made  upon  it  for  years  to  come.  Is  not  within 
the  terms  of  a  contract  for  the  use  of  a  party- wall 
for  a  stipulated  consideration*  Kingsland  v« 
Tucker,  116  N.y.  574. 

It  Is  not  necessary,  to  constitute  a  ^Hise,**  within 
the  meaning  of  that  term  as  used  in  an  agreement 
to  pay  for  such  use,  that  the  wall  of  the  new  build- 
ing should  be  tied  or  anchored  to  the  party- wall, 
and  be  lined  up  to  it  at  all  points;  but  a  lateral  sup- 
port received  from  the  party-wall  at  various 
points,  and  placed  where  the  two  structures  could 
come  in  contact,  contributing  to  the  strength,  sta- 
bility and  safety  of  the  new  wall,  will  constitute 
such  use.    Kingsland  v.  Tucker,  44  U  un.  91. 

Where,  on  the  line  of  adjoining  lots  owned  by  the 
same  party,  there  is  erected  a  party- wall,  a  convey- 
ance of  one  of  the  lots,  unless  there  are  express 


See  also  9  L.  R.  A.  637;   13  L.  R.  A.  50;  19  L.  R.  A.  240;  22  L.  R.  A.  632. 
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T.  Eu98(m,  28  Barb.  196;  McGhiire  v.  Grant, 
25  N.  J.  L.  866;  Boswell  v.  Laird,  8  Cal.  469; 
Keilogg  v.  Payne,  21  Iowa,  575;  McCaffrey  v. 
SjmyUnDuyvil  db  P.  M.  B.  Co.  61  N.  Y.  178; 
Clark  V.  Fry,  8  Ohio  St.  858;  Cuff  v.  Newark 
4k  N.  T.K  Co.  85  N.  J.  L.  17,  10  Am.  Rep. 
1^5;  Eaton  v.  European  d  N,  R.  Co.  69  Me. 
620,  8  Am.  Rep.  480. 

One  who  cod  tracts  to  do  a  specific  piece  of 
work,  furnisbiDg  bis  own  assistants  and  eze- 
€utin^  the  work  either  entirely  in  accordance 
with  nis  own  ideas,  or  in  accordance  with  a 
plan  previously  ^ven  to  him  by  the  person  for 
whom  the  work  is  done,  without  being  subject 
to  the  orders  of  the  latter  in  respect  of  the  de- 
tails of  the  work,  is  clearly  a  contractor  and 
Dot  &  flervant 

Shearm.  &  Redf.  Neg.  §  77;  Allen  ▼.  Eay- 
wird,  7  Ad.  &  El.  N.  8.  961;  Peachey  t.  Raw- 
land,  16  Eng.  L.  &  Eq.  442;  Knight  y.  Fox,  5 
Exch.  721;  Overton  v.  Freeman,  11  C.  B.  867; 
Steel  ▼.  South  Eastern  R,  Co,  16  C.  B.  650. 

For  an  injury  to  buildings  the  party  making 
«xcavation  on  the  adjoining  land  can  only  l^ 
held  liable  where  thera  is  a  want  of  due  care. 

Partridge  v.  Scott,  8  Mees.  &  W.  220;  Wal- 
ters V.  Pfeil,  Moody  &  Malk.  862;  ThurMton  ▼. 
Eaneoek,  12  Mass.  220;  Clark  ▼.  Foot,^Zo\in%, 
421;  PanUm  v.  Holland,  17  Johns.  100;  La 
Sola  V.  Bolbrook,  4  Paige,  169;  Riehart  ▼. 
Seott,  7  Watis,  460,  82  Am.  Dec.  780;  8  Kent, 
Com.  pp.  580,  582:  Washb.  Easem.  425. 

If  the  building  regulation  declared  the  de- 
fendants indebted  to  th^  plaintiff  in  such 
emount  as  the  Juiy  might  find  was  necessary 

words  of  reservation,  conveys  the  right  to  use  the 
party-wall.  GK)ldschm]d  v.  Starring  (D.  C.)  8  Gent, 
fiep.  716, 5  Maokey,  682. 

Wbere  a  party- wall  is  buUt  equally  upon  the  lots 
of  adjolDlDK  owners  by  one  of  them,  and  is  after- 
wards  used  for  a  building  erected  by  the  other,  who 
does  not  pay  to  the  owner  one  half  the  value 
thereof,  as  required  by  Iowa  Ck>de,  9  20SO,  but  con- 
veys the  lot  to  one  having  full  notice  of  the  facts, 
the  purchaser  is  liable  to  the  grantee  of  the  person 
who  built  the  wall.  In  an  action  to  recover  half  the 
cost  thereof.    Pew  v.  Buchanan,  72  Iowa,  637. 

Easement  and  servitude  created  by  agreement. 

An  agreement  made  between  adjoining  owners. 
In  relation  to  a  party-wall  erected  on  the  division 
line  of  their  lots,  is  binding  on  the  parties,  and  cre> 
ates  an  equitable  charge,  easement  and  servitude 
upon  the  lots  built  upon.  Keating  v.  Korfhage,  4 
West.  Hep.  660, 88  Mo.  644;  Gibson  v.  Holden,  1  West 
Bep.  677, 115  lU.  199;  Hullng  v.  Chester,  2  West.  Rep. 
176,19  Mo.  App.  607. 

The  effect  of  such  an  agreement  is  to  create 
eroes-easements  as  to  each  other,  which  bind  all 
persons  succeeding  to  the  estates  to  which  the 
easements  are  appurtenant.    Sharp  v.  Cheatham, 

6  West.  Rep.  S78,  88  Mo.  498. 

The  doctrine  of  contribution  is  founded,  not  on 
contract,  but  on  the  principle  that  equality  of 
burden  as  to  a  common  right  is  equity.    Ibid, 

An  agreement  between  adjoining  owners,  for  the 
erection  of  a  party- wall,  made  a  covenant  running 
with  the  land,  is  a  breach  of  subsequent  convey- 
ance by  one  of  the  owners  with  covenant  against 
incumbrances;  and  the  measure  of  damages  is  the 
depreciation  ia  value  of  the  land,  considering  that 
the  agreement  created  mutual  easements  or  servi- 
tudes.   Mackey  v.  Harmon,  84  Minn.  168. 

A  court  of  equity  will  enforce  an  agreement  in 
regard  to  a  party-wall,  as  well  against  the  pur- 
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to  repair  his  premises,  then  it  is  void;  it  is  leg- 
islation, and  Con/;ress  had  no  power  to  dele- 
gate to  the  executive  authority  of  this  district 
legislative  functions. 

Cooley,  Const.  Lira.  6th  ed.  p.  139;  Murray 
V.  Hdboken  Land  dh  Imp,  Co.  59  U.  S.  18  How. 
272  (15  L.  ed.  872);  State  v.  Noyes,  80  N.  H. 
298;  Hammond  v.  Haines,  25  Md.  641;  Thome 
V.  Cramer,  15  Barb.  112;  People  v.  Stout,  23 
Barb.  849;  Santo  y.  State,  2  Iowa,  165;  Parker 
V.  Com,  6  Pa.  507;  Ex  parte  WaU,  48  Cal.  299 
State  V.  Wilcox,  45  Mo.  458;  Dillon,  Mun.  Corp 
§§  44,  153;  Roach  v.  Van  Riswick,  MacArth. 
&  M.  171;  Bates  v.  District  of  Colunibi^i,  1 
MacArth.  438;  District  of  Columbia  v.  TFaw/i- 
inqton  Gas  Light  Co.  (D.  C.)  8  Mackey,  848; 
Ohio  d  M.  R.  Go.  v.  Lackey,  78  HI.  65. 

Messrs.  Calderon  Carlisle  and  William 
G.  Johnson,  for  appellee: 

The  building  regulation  is  but  a  statement 
of  the  common  law. 

Eno  V.  Del  Vecchio,  6  Duer,  17. 

A  person  cannot  escape  liability  by  letting 
work  out  like  this  to  a  contractor,  and  shin 
responsibility  on  him  if  an  accident  occurs. 

Chicago  Y.  Robbins,  67  U.  S.  2  Black,  426  (17 
L.  ed.  308). 

An  exception  to  the  rule  that  the  contractor 
and  not  the  owner  is  responsible  is  "  where  the 
work  or  erection  is  itself  a  nuisance,  or  where 
the  injury  was  a  necessary  result  of  the  con- 
tract." 

Vanderpool  ▼.  Husson,  28  Barb.  198;  Cooley, 
Torts,  pp.  878,  647;  Eno  v.  Del  VeecMo,  6 
Duer,  28. 

chaser  with  notice  as  against  the  original  party. 
Sharp  V.  Cheatham,  «upra. 

An  agreement  by  an  adjoining  owner  to  pay  for 
a  share  of  a  party-wall  when  he  should  have  occa- 
sion to  use  it  does  not  run  with  the  land,  and  does 
not  bind  a  purchaser,  even  if  he  has  notice  of  it. 
See  note  to  Nalle  v.  Paggi  (Tex.)  1 L.  R.  A«  88L 

Where  an  adjoining  owner  acquiesces  in  the  ood- 
struction  of  a  party-wall,  such  acquiescence  estops 
him  and  those  claiming  under  him  from,  after- 
wards objecting  to  the  method  or  materials  where- 
by and  wherewith  such  wall  was  constructed. 
Keatmg  V.  Korfhage,  supra. 

Law  reUxtlno  to  partiMoaQs. 

The  law  relating  to  party-walls  is  no  hivasion  of 
the  absolute  right  of  property;  it  prescribes  simply 
a  rule  for  the  convenient,  economical  and  safe  en- 
joyment of  property  by  the  owner.  Authorities 
cited  in  Barns  v.  Wilson.  8  Cent.  Bep.  tffi,  110  Pa. 
803. 

One  of  twoadjoimng  owners  of  land  tn  a  city, 
who  erects  a  wall  over  the  property  line,  under 
ordinances  respecting  party-walls,  cannot  claim 
the  benefit  of  such  wall  as  u  party- wall,  unless  it 
be  built  of  the  width  prescribed  by  the  ordinance, 
and  also  be  solid  and  free  from  any  opening. 
Traute  v.  White  (N.  J.)  19  AtL  Uep.  196. 

A  party- waU,  under  building  regulations  which 
allow  its  construction  by  one  party  without  the 
consent  of  the  other,  cannot  be  constructed, 
against  his  wiU,  with  windows  or  openings  which 
overlook  the  servient  tenement.  Oorooraa  T.  NaU- 
or  (D.  O  6  Mackey,  680. 

When  one  proprietor'exercises  the  right  as  to  a 
party-waU  granted  by  La.  Civ.  Code,  art  683,  his 
neighbor  is  bound  to  bear,  without  Indemnity,  the 
inconvenience  and  injury  consequent  thereon,  so 
far  as  they  are  Inseparable  from  the  exercise  of 
the  right.    Heine  v.  Merrick  (La.)  6  So.  Bep.  700. 


1890. 


FowLKB  Y.  Saks. 
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The  party  Making  the  addition  to  a  party- 
wall  does  it  at  his  peril,  and  if  injury  result  he 
is  liable  for  all  damageuB.  He  must  insure  the 
safety  of  the  operation. 

Brooki  ▼.  Curtis,  60  N.  Y.  644.  See  also 
Oark  V.  Fry,  8  Ohio  St.  359. 

Defendants  were  under  a  positive  duty  to 
make  good  to  plaintiff  any  damages  occasioned 
by  their  work,  and  they  cannot  shift  their  ob- 
ligations to  a  contractor. 

Baltimore  v.  (/DonneU,  58  Md.  117;  Coolev, 
Torts,  pp.  373.  547;  Bower  y.  Peate,  L.  R.  1  Q. 
B.  Div.  821;  Tarry  v.  Ashton,  Id.  814;  Dalton 
▼.  Angus,  L.  R.  6  App.  Gas.  740;  Hugha  v.  Per- 
4siuU,lj.  R  8  App.  Gas.  44a 

Cos*  J,,  delivered  the  opinion  of  the  court: 

This  is  an  action  brought  to  recover  dam- 
ages for  injuries  alleged  to  have  been  done, 
by  the  defendants,  to  a  building  belonging  to 
tiSe  plaintiff,  immediately  north  of  and  adjoin- 
ing the  new  store  erectea  by  Saks  &  Company 
on  the  corner  of  Pennsylvania  Avenue  and 
Seventh  Street. 

It  is  known  that  the  lot  was  occupied  for- 
merly by  another  building  some  five  stories  in 
height,  well  known  in  judicial  history  as  hav- 
ing been  erected  by  Miss  Dcrmntt,  which 
passed  afterwards  into  the  ownership  of  Mr. 
Jesse  Wilson.  Mt.  Fowler  bought  his  lot  in 
1850,  adjoining  this  building,  and  made  use  of 
the  north  wall  of  it  as  a  party-wall,  resting  his 
rafters  in  that  wall.  In  1884,  the  defendants, 
Saks  &  Gompany,  entered  into  possession  under 
an  agreement  with  Mr.  Wilson  for  a  twenty- 
year  lease,  which  agreement  was  performed  on 
Mr.  Wilson's  part  by  the  execution  of  such 
ft  lease  on  the  16th  of  October,  the  same  year. 
As  soon  as  they  entered  into  possession,  they 
entered  into  a  contract  with  Kenderdine 
and  Paret  to  pull  down  the  existing  building 
and  erect  a  new  one,  which  is  the  present 
structure.  In  the  course  of  that  work  it  be- 
came necessary  to  remove  the  north  wall  which 
had  been  used  as  a  party-wall.  In  doing  so, 
the  contractors  did  undertake  to  shore  up  and 
protect  the  building  of  Mr.  Fowler,  the  plain- 
tiff, but,  as  he  alleges,  did  it  very  imperfectly, 
and  the  consequence  was  that  his  building  was 
weakened,  cracked  and  settled,  and  was  per- 
manently injured. 

At  the  trial  of  the  case,  only  one  instruction 
was  given  bv  the  court  at  the  instance  of  the 
plaintiff,  l^hat  related  merely  to  the  measure 
of  damages.  There  were  thirteen  instructions 
asked  by  the  defendants.  The  trial  resulted  in 
a  verdict  for  the  plaintiff  for  $2,784;  there  was 
a  motion  for  a  new  trial  before  the  trial  jus- 
tice, on  exceptions,  which  was  overruled,  and 
an  appeal  was  taken  to  this  court. 

One  of  the  complaints  in  the  argument,  as 
to  rulings  of  the  court,  may  be  resolved  into 
three  propositions: 

First.  That  the  declaration  in  this  case  re- 
lies entirely  upon  the  alleged  neglect  of  the  de- 
fendants m  failing  to  properly  protect  the 
building  of  the  pliuntiff  m  the  course  of  their 
operation  of  building;  and 

Second,  That  the  court  allowed  the  plaintiff 
to  spring  upon  the  defendants,  in  the  trial,  one 
of  the  building  regulations  of  the  District, 
which  was  not  made  the  foundation  of  the 
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claim  in  the  declaration  at  alL  It  reads  as 
follows: 

"  The  inspector  of  buildings  shall,  upon  the 
application  of  any  building  owner  or  his  au- 
thorized a^ent,  examine  any  or  all  existing 
party  or  division  wall;  if  deemed  by  said  in- 
spector to  be  defective,  out  of  repair  or  other- 
wise unfit  for  the  purpose  of  new  buildings 
about  to  be  erected,  such  party  or  division  wall 
shall  be  made  good,  repaired  or  taken  down 
by  the  building  owner,  as  the  decision  may  be, 
the  cost  and  expense  of  which  repair  or  re- 
moval, together  with  the  expense  of  the  new 
wall  or  walls  to  be  erected  in  lieu  thereof,  shall 
be  borne  and  paid  exclusively  by  him;  and  he 
shall  also  make  good  all  damage  occasioned 
thereby  to  the  adjoiDing  owner  or  his  prem- 
ises." 

And  it  is  further  claimed  that  the  trial  judge 
rested  his  ruling  upon  that  building  regula- 
tion, whereas,  it  is  said,  that  was  not  the 
foundation  of  the  claim  in  the  declaration. 

And  the  third  proposition  is,  that  so  much 
of  this  regulation  as  imposes  upon  the  build- 
ing owner  the  duty  of  making  good  all  dam- 
age caused  by  taking  down  a  party-wall  is  not 
strictly  a  building  regulation  but  is  entirely 
ultra  vires  and  void. 

On  examining  the  declaration,  we  find  that 
it  is  not  confined  to  the  allegation  of  negli- 
gence on  the  part  of  the  defendants  as  to  the 
manner  in  which  they  prosecuted  their  work, 
but  it  alleges  that  "  it  was  the  dutv  of  the  said 
defendants  to  use  such  care,  skill  and  work- 
manship in  the  destruction  of  said  building  on 
said  lot  ...  as  to  protect  the  plaintiff  from 
all  loss  or  injury  to  his  said  premises  by  rea- 
son of  the  destruction  of  said  building  and 
party-wall  by  said  defendants."  **And  fur- 
ther, that  it  was  the  dutv  of  said  defendants  to 
care  for  plaintiff's  said  building  during  the 
time  occupied  in  the  prosecution  of  said  work, 
and  to  properly  ana  skillfully  rebuild  and 
shore  said  party- wall,  and  to  make  good  all  in- 
juries occasioned  to  plaintiff's  said  building 
and  to  repair  all  damage  occasioned  to  plain- 
tiff's said  building  by  the  said  works  of  de- 
fendants or  by  the  failure  of  defendants  to  do 
all  acts  necessary  by  them  to  be  done.  Yet," 
and  here  is  the  breach  alleged,  '*  the  said  de- 
fendants, by  their  said  agents  and  servants,  so 
negligently,  unskillful ly,  wrongfully  and  im- 
properly tore  down  said  building  and  said  par- 
ty-wall so  adjoining  and  forming  part  of  plain- 
tiff's said  building  as  aforesaid  without  prop- 
erly shoring  up,  propping  up  or  duly  securing 
plaintiff's  said  building  from  damage  by  rea- 
son of  their  tearing  down  and  destroyins:  the 
said  building  and  party- wall  as  aforesaid,  so 
that  for  want   of  such  proper  shoring  up, 

Cropping  up  or  duly  securing  thereof  the  said 
ouse  01  the  plaintiff  became  and  was  by  and 
through  the  tearing  down  and  destroying  of 
the  said  building  and  party-wall  adjoining  the 
plaintiff's  said  premises,  greatly  weakened, 
damaged  and  injured,  and  as  a  consequence 
thereof,  in  part  fell  down,  by  reason  of  which 
negligent,  unskillful,  improper  and  wrongful 
tearing  down  of  said  building  and  partv-wall. 
and  of  the  defendants'  failure  properly  and 
skillfully  to  guard  and  protect  the  plaintiff's 
said  building,  and  by  reason  of  said  deiendanls' 


669 


DiSTRlOr  OF  COLUMBIA  SUPRBMB  COUBT. 


Mab.^ 


failure  to  care  for  plain  lilTs  said  building  dur- 
ID^  the  time  occupied  iu  the  prosecution  of 
said  work  by  said  defendants,  and  of  their 
failure  to  make  good  all  injuries  occasioned  to 
said  building  and  to  repair  all  damages  occa- 
sioned 10  SHid  building  by  the  said  works 
of  said  dcfendanta,  and  to  properly  and  skill- 
fully rebuild  and  restore  said  party- wall;  and 
by  reason  of  the  failure  of  defenaants  to  do 
ail  acts  necessary  by  them  to  be  done  the  plain- 
tiff was  and  is  greatly  damaged,"  etc. 

So  that  we  think  the  oeclaration  is  not 
founded  upon  merely  alleged  neglect  of  the 
defendants,  but  upon  their  duty  to  make  good 
all  damages  occasioned  by  the  prosecution 
of  their  operations  in  the  particulars  men- 
tioned. 

When  we  come  to  see  the  instructions  of  the 
court,  we  find  that,  at  the  instance  of  the  plain- 
till,  only  one  instruction  was  given,  which  is 
as  follows: 

**  If  the  iury  shall  find  for  the  plaintiff,  the 
measure  of  damages  is  such  amount  as  the  jury 
may  find  from  the  evidence  was  expended  b^ 
plaintiff  for  the  necessary  preservation  of  his 
premises  during  the  work  of  taking  down  and 
putting  up  the  party -wall,  together  with  such 
sum  as  the  jury  may  find  would  be  necessary 
to  restore  the  plaintiff's  premises  to  the  same 
condition  they  were  in  before  the  taking  down 
of  said  party-wall,  and  in  addition  thereto  such 
amount  as  the  plaintiff  would  necessarily  lose 
in  rent  during  said  restoration,  if  they  shall 
find  that  plaintiff  would  be  subjected  to  such 
loss  of  rent." 

The  court  refused  the  18th  instruction  asked 
by  the  defendants  but  ^nted  it  with  a  modi- 
ficat  ion.    1  hat  instruction  was: 

"If  the  jury  shall  be  satisfied  from  the  eyl- 
denoe  that  the  old  wall  between  the  plaintiff's 
building  and  the  premises  occupied  by  the  de- 
fendants was  skillfully  and  carefully  taken 
down,  and  that  the  new  party-wall  was  con- 
structed with  reasonable  care  and  skill,  and 
tliat  the  property  of  the  plaintiff  was  reason- 
ably cared  for  and  protected  during  the  build- 
ing thereof  and  then  restored  with  reasonable 
care  and  skill  and  with  proper  material,  the  de- 
fendants are  entitled  to  your  verdict.  The  de- 
fendants possessed  the  lawful  right  to  take 
down  the  old  building  and  to  build  a  new  one 
in  its  place,  provided  such  work  was  done 
with  reasonable  care  and  skill  and  with  proper 
material." 

The  court  refused  to  grant  that  except  with 
the  qualification:  "Provided  that  the  building 
of  the  plaintiff,  so  far  as  affected  by  the  taking 
down  and  erection  of  said  party-wall,  was  re- 
stored to  the  like  good  condition  in  which  it 
was  at  the  time  of  taking  down  said  party- 
wall." 

Tiie  court  gaye  no  instruction  as  to  what  hy- 
pothetical state  of  facts  would  justify  a  verdict 
for  the  plaintiff,  but  it  may  be  inferred  from 
these  two  instructions,  that  is,  the  instruction 
as  to  the  measure  of  damages  and  the  qualifica 
tion  I  have  just  mentioned,  that  the  court  did 
deem  it  the  duty  of  the  defendants  to  make  good 
the  damages  occa^^ioncd  by  the  destruction  of 
that  part^-wall.  The  court  does  not  in  terms 
deiive  this  duty  either  from  the  building  regu- 
lation or  from  the  common  law,  but  if  the  duty 
is  prescribed  by  either, — yalidly  prescribed  by 
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the  building  regulation  or  one  that  is  enjoined 
by  the  common  law, — that  would  be  sufficient 
to  vindicate  the  rulings  of  the  court.  That 
brings  us  to  the  subject  of  party-walls  in  gen- 
eral, and  the  rights  and  obligations  connected 
with  them. 

What  we  understand  now  by  a  party-wall 
had  no  existence  at  common  law,  except  by 
convention  between  coterminous  proprietors. 
A  man  had  no  right  to  enter  upon  and  occupy 
a  part  of  his  neighbor's  land  for  his  own  con- 
yenience  or  for  any  purpose  whatever  without 
hlB  consent.  The  privilege  or  easement,  as  we* 
call  it,  giving  to  a  builder  the  right  of  erecting 
a  division-wall  between  himself  and  his  neigh- 
bor, partly  upon  his  neighbor's  land,  is  there- 
fore purely  the  creature  of  legislation. 

Under  authority  of  the  deeds  executed  by  the 
original  proprietors  of  land  within  the  District 
to  the  trustees  Beall  and  Gantt,  which  are  very 
well  known  in  this  District,  and  of  the  Act  at 
Maryland  of  1701,  making  the  cession  of  the 
District  to  the  United  States,  Geneial  Washing- 
ton promulgated  certain  building  regulations. 
One  of  these  is  in  the  following  terms: 

•'Octoberl7,1791. 

"That  the  person  or  persons  appointed  by 
commissioners  to  superintend  the  buildings  may 
enter  on  the  land  of  any  person  to  set  out  the 
foundation  and  regulate  the  walls  to  be  built 
between  party  and  party  as  to  the  breadth  and 
thickness  thereof,  which  foundation  shall  be 
laid  equally  upon  the  lands  of  the  persons  be- 
tween whom  such  party- walls  are  to  be  built» 
and  shall  be  of  the  breadth  and  thickness  de- 
termined by  such  person  proper;  and  the  first 
builder  shall  be  reimbursed  one  moiety  of  the 
charge  of  such  party-wall  or  so  much  thereof 
as  the  next  builder  shall  have  occasion  to  make 
use  of,  before  such  next  builder  shall  any  use 
or  break  into  the  wall, — the  charge  or  value 
thereof  to  be  set  by  the  person  or  persons  so  ap- 
pointed by  the  commissioners." 

This  building  regulation,  so  authorized,  is 
the  foundation  and  the  only  source  of  the  right 
claimed  by  anyone  here  to  locate  his  party-wall 
one  half  on  his  neighbor's  land.  If  the  regula- 
tion stopped  there,  aud  we  conceive  a  case  in 
which  the  party-wall  is  thus  established,  the 
question  would  naturally  arise.  Has  either  party 
a  right  afterwards  to  disturb  that  party- wall, 
pull  it  down,  built  up  a  larger  one  or  make  an 
addition  to  the  existing  wall,  underpin  itor  raise 
it  hierher  for  his  own  purposes?  On  general 
principles,  it  would  seem  not,  for  the  simple 
reasoD  that  each  party  then  has  a  vested  right 
in  that  wall,  whether  you  call  them  tenants  in 
common  or  tenants  in  severalty  as  to  the  parts 
occupying  their  respective  lots  of  ground.  If 
tenants  in  common,  each  has  the  right  to  have 
his  interest  in  common  undisturbed;  if  they  are 
tenants  in  severalty  each  has  the  right  to  one 
half  of  the  wall  in  severalty,  and  to  the  sup- 
port of  the  other  half.  On  general  principles, 
it  would  seem  neither  one  has  the  right  to 
disturb  the  wall.  This  seems  to  be  the  current 
of  the  authorities,  with  this  simple  qualifica- 
tion, that  if  the  wall  becomes  dilapidated,  so 
that  it  actually  needs  to  be  reconstructed,  then 
either  party  may,  for  his  own  protection,  re- 
move the  wall;  but  with  that  exception,  the 
rule,  I  think,  seems  to  be,  that  at  common  law^ 
independently  of  any  legislation,  neither  party 
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"would  have  a  right  to  pull  down  the  wall  once 
^established.  The  cases  on  this  subject  will  be 
found  collated  in  2  Washburn  on  Easements, 
pages  604  to  621. 

There  are  cases,  however,  which  hold  that 
•either  party  may  underpin  a  wall  or  raise  it 
higher  for  his  own  purposes,  as  long  as  he  can 
do  it  without  prejudice  to  the  adjoining  build- 
inff.  The  cases  on  that  subject  will  be  found 
referred  to  in  Cooley  on  Torts,  on  pases  878 
and  874,  and  also  collated  in  the  case  of  Brooks 
T.  Curtis,  in  60  N.  Y.  689. 

But  in  those  cases  it  does  not  become  a  mere 
-question  of  care  or  diligence.  There  is  an  ab- 
solute duty  imposed  upon  the  proprietor  who 
makes  an  alteration  in  the  wall  for  the  purposes 
mentioned,  to  see  that  his  neighbor's  property 
is  not  injured,  and  whether  he  exercises  care 
and  skill  or  not,  he  is  absolutely  responsible  for 
any  injury  that  results  from  the  chanee. 

We  may  assume,  then,  that,  in  the  absence  of 
legislative  sanction,  one  of  two  conterminous 
•owners  has  no  right  to  pull  down  a  party-wall; 
if  he  does  so,  he  commits  a  trespass  and  he  is 
liable  in  damages,  and  the  natural  measure  of 
<iamages  would  be  what  it  would  cost  to  re- 
store ibe  property  of  his  neighbor  to  the  condi- 
tion in  which  it  was  before  he  entered  upon 
that  undertaking.  That  is  his  common-law 
liability,  and,  we  may  say,  his  duty. 

In  that  condition  of  the  law,  a  new  building 
regulation  is  enacted.  B^  Act  of  Congress  or 
June  14,  1878,  the  commissioners  were  author- 
ized to  establish  such  new  building  regulations 
4IS  they  may  deem  proper.  Thereupon  a  new 
building  regiilation  was  added  to  the  existing 
ones  in  the  following  terms,  which  has  been 
■already  read  but  I  will  read  it  again. 

"  The  inspector  of  buildings  shall,  upon  the 
application  of  an^^  building  owner  or  his  author- 
ized agent,  examine  any  or  all  existing  party 
or  division-wall,  and  if  deemed  by  said  in- 
spector to  be  defective,  out  of  repair  or  other- 
wise unlit  for  the  purpose  of  new  buildings 
about  to  be  erected  such  party  or  division- wall 
shall  be  made  good"— that  is  the  important  part 
in  the  present  case — "repaired,  or  taken  down 
by  the  building  owner,  as  the  decision  may  be, 
the  cost  and  expense  of  which  repair  or  removal, 
together  with  the  expense  of  the  new  wall  or 
lealls  to  be  erected  m  lieu  thereof" — that  is, 
whether  defective,  out  of  repair  or  otherwise 
unfit  for  the  purpose  of  erecting  a  new  building 
thereon — ''shall  be  borne  and  paid  exclusively 
by  him,  and  he  shall  also  make  good  all  dam- 
age occasioned  thereby  to  the  adjoining  owner 
or  his  premises." 

Now,  it  is  said  that  this  latter  part  is  not  a 
building  regulation,  but  is  an  ordinance  by 
these  commissioners  that  the  building  owneV 
fihouJd  make  good  all  damages  occasioned  by 
his  act.  If  there  had  been  a  pre-existing  right 
to  take  down  the  wall  and  then  the  commis- 
aioners  had  afterwards  attempted  to  establish  an 
independent  regulation  to  the  effect  that  the 
party  exercising  that  right  should  have  to  pay 
oamages  for  it,  perhaps  it  might  be  contended 
with  at  least  plausibility,  if  not  success,  that 
iiuch  a  regulation  would  not  strictly  be  a  build- 
ing regulation,  but  would  belong  to  the  legis- 
lative authority;  but,  in  the  present  form  I 
think  the  building  resrulation  must  be  read  as 
prescribing  the  condition  upon  which  this  privi- 
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lege  or  easement  of  taking  down  and  recon- 
structing a  party-wall  is  conferred.  It  should 
be  remembered  that  there  is  no  right  at  all  to 
remove  a  party-wall,  except  such  as  is  derived 
from  this  building  regulation.  Now,  it  does 
seem  that  the  commissioners,  in  ordaining  (if  I 
may  use  that  expression)  such  a  building  regu- 
lation, giving  that  privilege  which  is  an  un- 
usual one— a  departure  from  the  common  law — 
had  a  right  to  prescribe  such  conditions  as  were 
just  and  reasonable.  We  cannot  doubt  that 
this  would  be  a  just  and  reasonable  condition. 
It  is  to  be  read,  therefore,  as  giving  the  right 
to  take  down  and  remove  and  reconstruct  this 
party-wall  on  the  condition  that  the  expense  of 
It  shall  be  paid  exclusively  by  the  buildins: 
owner,  and  that  "he  shall  also  make  ^ood  all 
damage  occasioned  thereby  to  the  aujoining 
owner  or  his  premises." 

The  defendants  invoke  that  regulation  as  a 
warrant  for  their  proceeding.  They  cannot 
take  the  benefit  of  that  building  regulation  and 
repudiate  the  conditions  on  which  it  is  given. 
The  Supreme  Court  in  a  recent  case  just 
decided,  Kdler  v.  Ashford,  188  U.  S.  610  [83  L. 
ed.  667J,  used  language  appropriate  ^o  that 
question.  That  case,  ii  will  be  remembered, 
was  one  in  which  one  Thompson  conveyed 
certain  real  estate  to  Dr.  Ashford,  subject'  to 
certain  incumbrances  which  the  ffrsntee  as- 
sumed. After  the  property  was  sold,  falling 
short  of  realizing  the  amount  of  the  incum- 
brances, a  bill  was  filed  to  compel  him  to  pay 
the  balance.  The  court  said  he  could  not  take 
the  benefit  of  the  deeds  to  him  without  also 
assuming  the  burdens. 

So,  anyone  who  invokes  the  authority  of  this 
building  regulation  to  justify  him  entering  his 
neighbor's  premises  and  pulling  down  bis  wall, 
must  take  it  subject  to  the  condition  annexed 
to  that  permission,  which,  in  itself,  is  a  perfectly 
reasonable  condition.  As  a  matter  of  fact, 
also,  the  defendants  in  this  case  did  accept  the 
privilege  with  the  condition,  and  did  assume 
the  duty  which  the  building  regulation  pur- 
ports to  impose  upon  tiiem.  It  appears  from 
the  testimony  of  Mr.  Entwistle  that  when  he 
gave  the  permit  to  pull  down  the  north  wall  it 
was  ^ven  with  the  notice  that  they  would  be 
required  to  make  ^ood  all  damages  occasioned 
thereby  to  the  adjoining  owner.  And  thereupon 
the  defendants,  in  making  their  contract  with 
Kenderdine  and  Paret,  put  in  this  provision; 

"As  the  walls  of  the  present  building  are  to 
be  taken  down,  the  contractor  is  to  shore  up 
all  joists,  etc.,  in  the  adjoining  buildings,  board 
up  and  make  weather  tight  the  several  stories 
of  the  building  and  space  under  roofs,  and  as 
soon  as  practicable  after  the  new  walls  are  up, 
plaster  and  restore  all  the  work  injured  by 
taking  down  the  walls  and  put  it  in  as  good 
condition  as  it  was  before  the  walls  were  re- 
moved." 

To  save  themselves  harmless,  they  make  the 
contractor  enter  into  that  engiigement;  and  the 
contractor  did  enter  upon  the  lot  of  the  plain- 
tiff and  undertake  to  shore  up  his  building  and 
restore  it  to  its  former  condition,  but  the  com- 
plaint is  that  he  did  not  shore  it  up  sufi^clently 
and,  in  consequence,  it  got  out  oi  plumb  and 
was  generally  injured.  So  that  the  reasonable 
condition  prescnbed  by  this  building  regulation 
was  recognized,  assumed  and  accepted  by  the 
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defendauts  themselves  wben  tbey  undertook 
to  tear  down  the  wall  and  when  they  made  this 
contract  with  Kenderdine  and  Paret.  It  is  not 
for  them  to  say  now  that  the  condition  was 
void  when  it  is  annexed  to  a  privilege  which 
thev  undertook  to  exercise. 

The  buildinc'  regulation  may  reasonably  re- 
ceive still  another  reading.  At  common  law, 
a  party  had  no  right  to  enter  upon  and  take 
down  this  wall,  and  if  he  did  so,  he  wasljable 
to  make  good  the  damage.  If  this  regulation 
had  said  nothing  about  damages,  the  question 
might  have  been  made  whether  it  intended  to 
confer  the  privilege  of  taking  down  the  wall 
without  regard  to  the  consequences  to  the 
neighbor;  but,  as  it  is  expressed,  it  simply  gives 
a  privilege  which  did  not  exist  at  common  law. 
but  reserves  the  common -law  liability  for  the 
consequences.  We  are  satisfied,  therefore, 
that  upon  all  the  grounds— both  on  the  ground 
that  this  building  regulation  prescribed  ^  rea- 
sonable condition,  and  ^also  because  the  build- 
ing regulation  may  be  entirely  iguored  and  the 
defendants  would  still  be  under  an  obligation  to 
make  good  the  damages  occasioned  by  this 
entr^  upon  their  neighbor's  land,  whether  the 
justice  at  the  trial  baaed  his  opinion  upon  the 
common -law  duty  or  the  duty  prescribed  by 
the  buildiDg  regulation — he  was  right. 

The  next  important  question  in  the  case  is 
that  relating  to  the  subject  of  independent  con- 
tractors. It  is  claimed  that  this  work  was  not 
done  by  the  defendants,  Saks  &  Company,  but 
done  by  Kenderdine  and  Paret,  who  were  not 
their  agents  in  the  matter,  but  independent  con- 
tractors. The  distinction  is  very  well  under- 
stood between  an  agent  and  an  independent 
contractor.  I  employ  a  man  to  do  work  for 
me — to  build  my  bouse,  for  example. — under 
my  express  directions  as  to  all  the  details.  He 
becomes  my  agent  and  I  become  responsible  for 
nil  injuries  resulting  to  other  people  from  his 
neglect;  but  if  I  am  compelled  to  have  work 
done  which  requires  technical  skill,  and  employ 
a  man  versed  in  that  species  of  work,  and  trust 
the  matter  entirely  to  him,  and  contract  with 
him  simply  for  the  result,  and  have  no  control 
whatever  over  the  means  and  details  of  pro- 
ducing it,  that  man  becomes  an  independent 
contractor,  and  I  am  not,  as  a  general  rule,  re- 
sponsible for  injuries  to  other  people  through 
his  negligence.  That  would  be  illustrated  m 
this  case  by  supposing  somebody  passing  along 
the  street  where  this  building  was  in  course  of 
construction  to  b^  injured  by  falling  bricks  or 
timber  through  the  negligence  of  the  contract- 
or. The  owners  of  the  building  would  not 
have  been  responsible  in  that  case.  There  is 
no  doubt  at  all  that  this  was  a  case  of  indepen- 
dent contractor.  These  defendants  had  no  skill 
in  building.  They  never  undertook  to  exercise 
any,  but  trusted  it  entirely  to  their  con  tractors, 
Kenderdine  and  Paret 

But  the  rule  itself  has  certain  very  proper 
and  reasonable  exceptions.  These  are  ex- 
pressed, perhaps,  as  well  as  anywhere  else,  in 
Cooley  on  Torts,  pages  547  and  548. 

* 'In  general,"  it  is  said,  "it  is  entirely  compe- 
tent for  one  having  any  particular  work  to  be 
performed  to  enter  into  agreement  with  an  in- 
dependent contractor  to  take  charge  of  and  do 
the  whole  work,  employing  his  own  assistants 
and  being  responsible  only  for  the  completion 
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of  the  work  as  agreed.  The  exceptions  to  this 
statement  are  the  following:  He  must  not  con- 
tract  for  that  the  necessary  or  probable  effect 
of  which  would  be  to  injure  others,  and  he- 
cannot,  by  any  contract,  relieve  himself  of 
duties  resting  upon  him  as  owner  of  real  estate 
not  to  do  or  puffer  to  be  done  upon  it  that 
which  will  constitute  a  nuisance,  and  therefore 
an  invasion  of  the  rights  of  others.  Observing 
these  rules,  he  may  make  contracts,  under 
which  the  contractor,  for  the  time  being,  be- 
comes an  independent  principal,  whose  servants 
are  exclusively  his,  and  not  those  of  the 
employer  he  contracts  with;  and  the  contractor 
is  in  no  such  sense  the  servant  of  his  employer 
as  to  give  to  others  rights  against  the  employer 
growing  out  of  the  contractor's  negligence. 
In  one  case  the  following  rules  have  l^en  laid 
down:  "1.  If  a  contractor  faithfully  performs 
his  contract,  and  a  third  person  is  injured  by 
the  contractor  in  the  course  of  its  due  perform- 
ance or  by  its  result,  the  employer  is  liable,  for 
he  causes  the  precise  act  to  be  done  which 
occasions  the  injury,  but  for  the  negligence  of 
the  contractor  not  done  under  the  contract,  but 
in  violation  of  it,  the  employer  is  in  general 
not  liable.  2.  If  I  employ  a  contractor  to  do  a 
job  of  work  for  me  which,  in  the  progress  of 
Its  execution,  obviously  exposes  others  to  un- 
usual perils,  I  ought,  I  think,  to  be  responsible 
on  the  same  principle  as  in  the  last  case,  for  I 
cause  acts  to  be  done  which  naturally  expose 
others  to  injury." 

This  question  generally  arises  where  a  man 
is  doing  or  causing  work  to  be  done  on  his  owa 
premises,  but  the  present  is  a  case  where  he 
has  actually  entered  upon  the  premises  of 
another  man.  It  is  hardly  necessary  to  say 
that  that  kind  of  work  is,  necessarily  and  per 
Sf*,  a  nuisance.  In  the  first  place,  it  causes  in- 
evitable temporary  disarrangement  and  incon- 
venience; it  imperils  the  safety  of  the  ad- 
joining building  and  very  of  ten 'results,  as  in  the 
present  case,  in  its  permanent  injury;  and  in  & 
case  of  that  kind  it  would  seem  to  be  extremely 
unjust  that  the  building  owner  should  get  rid 
of  his  responsibility  by  contracting  with  some- 
body else  to  prosecute  this  work,  especially  aa 
his  contractor,  although  a  reputable  and  skill- 
ful builder,  may  be  pecuniarily  irresponsible. 

Then,  another  exception  to  the  rule  would 
be  where  a  party  is  under  an  antecedent  obli- 
gation to  do  a  thing,  or  to  do  a  thing  in  a  par- 
ticular way.  In  that  case  he  cannot  get  rid  of 
his  responsibility  by  deputing  it  to  somebody 
else.  That  principle  is  illustrated  in  the  case 
of  Baltimore  Y,  0'IhnneU,GSUd.  110.  There  a 
contractor  had  been  employed  to  do  certain 
work  on  one  of  the  public  streets.  An  excavation 
had  been  made  but  it  was  imperfectly  protected 
and  a  person  fell  into  it  and  was  injured.  The 
court  of  appeals  says: 

"  The  appellant  contends  that  inasmuch  aa 
the  work  was  being  done  by  an  independent 
contractor  purauing  an  employment  wholly  in- 
dependent of  the  city,  who  was  free  to  exercise 
his  own  judgment  as  to  the  mode  of  conducting 
the  work  and  the  assistants  he  was  to  employ, 
the  rule  of  respondeat  superior  does  not  apply, 
and  that  the  contractor  alone  is  responsible,  if 
anyone  is.  In  reply,  the  appellee  admits  that, 
ordinarily,  as  a  condition  precedent  to  holding- 
a  superior  amenable,  the  relation  of  master  and 
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iervant  must  be  shown  to  exist,  and  that  in  the 
case  of  a  contractor  employing  others  to  do  the 
work  these  sub-employes  cannot  be  strictly  re- 
j^arded  as  servants  of  the  city;  but  he  insists 
that  another  rule  applies  which  fixes  the  re- 
sponsibility of  the  city  in  this  case.  That  rille 
he  insists  is  this:  That  where  the  person  for 
whom  the  work  to  be  done  is  under  a  pre-ex- 
isting obligation  to  have  the  work  done  in  a 
particular  way  or  to  have  certain  precautions 
against  accident  observed,  he  cannot  be  dis- 
charged by  creatine  the  relation  between  him- 
self and  another  of  employer  and  contractor. 
The  learned  judge  who  decided  the  case  below 
regarded  the  appellant  as  under  such  pre-ex- 
isting obligation,  and  so  instructed  the  jury, 
and  it  is  that  ruling  we  are  asked  to  review;" 
and  the  court  affirmed  the  ruling. 
It  seems  to  me  that  case  lays  down  a  very  clear 

Srinciple.  In  this  case  it  was  the  duty  of  the 
ef  endants,either  under  the  buildiog  regulations 
or  the  common  law,  to  make  good  all  damages 
occasioned  by  this  building  operation,  and  they 
could  not  get  rid  of  that  duty  by  employing  a 
contractor  to  do  the  work. 

This  kind  of  case  is  distinguishable  from 
those  in  which  a  man  occasions  an  injury  to  a 
neighbor  by  work  on  his  own  premises,  as  by 
excavation.  It  seems  to  be  pretty  well  settled 
that  a  man  has  a  right  to  support  his  own  land 
by  the  adjoining  land,  and  if  his  neighbor  digs 
down  his  land  so  as  to  deprive  him  of  that  sup- 
port so  that  his  land  caves  in,  he  has  a  ri^ht  of 
action,  although  his  neighbor  may  exercise  all 
Uie  care  and  skill  he  can.  He  is  absolutely 
bound  to  make  good  the  damages.  But  a  man, 
unless  in  certain  instances,  as  where  he  has  a 
clear  right  by  prescription  or  otherwise,  has  no 
right  to  the  support  for  building  that  he  loads 
bis  land  with  m  that  way.  The  law  then 
requires  that  a  man  who  excavate.*^  his  own 
land  at  the  risk  of  his  neighbor's  buildings 
must  exercise  proper  care  and  skill;  but  on  the 
other  hand  the  authorities  also  hold  that  even 
in  that  case  this  duty  of  exercising  care  and 
skill  cannot  be  deputed  to  a  contractor  so  as  to 
relieve  the  owner  of  responsibility. 

Certain  cases  were  cited  in  the  argument  to 
this  effect,  as  the  case  of  Bower  v.  Peate^  L.  R. 
1  Q.  B.  Div.  321,  where  it  was  held  that  where 
one  ordered  work  even  on  his  own  premii^es 
which  would  naturally  threaten  injurious  con- 
sequences to  his  neighbor,  that  is,  pulling  down 
a  house  and  the  excavation  of  land,  ne  was 
bound  to  see  to  the  doing  of  all  that  was  neces- 
sary to  prevent  it  and  could  not  relieve  himself 
from  that  responsibility  by  employing  a  con- 
tractor. 

In  Tarry  Y,  Aihkm,  L.  R.  1 Q.  B.  Div.  314,  It 
was  held  that  one  keeping  a  lamp  suspended  in 
front  of  his  house  on  a  public  highway  was 
bound  to  keep  it  in  a  safe  condition,  and  was 
not  protected  from  the  consequences  of  neglect 
by  employing  an  independent  contractor  to  at- 
tend to  it. 

In  EughesT.  Pereival,  L.  R.  8  App.  Cas.  443, 
where  the  defendant  took  down  his  own  house, 
in  doing  which  his  contractor  cut  into  the 
party-wall  between  him  and  his  neighbor— not 
even  attempting  to  remove  the  party-walL — 
and  thereby  caused  the  builder's  house  to  fall 
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and  drag  down  the  plaintiff's  Louse,  it  was  held 
that  the  law  cast  the  duty  on  the  defendsnt  to 
see  that  skill  and  care  were  exercised  in  the 
operation,  and  he  could  not  avoid  the  conse- 
ouences  by  delegating  the  performance  to  a 
tnird  person.  If  that  rule  operates  where  a 
man  is  building  on  his  own  land,  with  bow 
much  more  force  ought  it  to  obtain  where  he  i» 
actually  invading  his  neighbor's  land  and  tem- 
porarUy  destroying  part  of  his  property? 

We  therefore  are  satisfied  that  the  genera) 
rule  exonerating  a  party  who  employs  an  inde- 
pendent contractor  has  no  application  at  all  to 
this  case. 

On  looking  at  the  instructions  asked  on  the 
part  of  the  defendants,  it  will  be  found  that  all 
of  them,  except  the  general  instruction  prayed 
for  at  the  close  of  the  evidence,  "that  the  plain- 
tiff is  not  entitled  to  recover,"  presented  this 
same  question  in  different  forms.  I  will  read 
a  single  one  of  the  instructions  to  show  the  char- 
acter of  all.    The  third  instruction: 

"If  the  jury  find  from  the  evidence  that  the 
construction  of  the  building  mentioned  in  the 
declaration  was  done  under  the  contract  and 
specifications  annexed  thereto,  given  in  evi- 
dence, and  that  the  defendants  neither  fur- 
nished any  of  the  material,  machinery  and  labor 
employed  in  doing  the  work,  nor  exercised  any 
control  over  it,  either  as  to  the  mode  or  manner 
of  doing  it,  and  that  the  damage  complained  of 
was  the  result  of  negligence  on  the  part  of  the 
contractors,  Kenderaine  and  Paret,  and  their 
employes,  between  whom  and  the  defendants 
the  court  instructs  the  jury,  the  relation  of 
master  and  servant  did  not  exist,  then  the  plain- 
tiff is  not  entitled  to  recover  in  this  action,  and 
your  verdict  should  be  for  the  defeudantti." 

That  is  a  sample  of  the  instructions.  They 
are  all  simply  variations  of  that  one  form. 
There  are  one  or  two  minor  questions  presented 
by  instruction^  which  were  not  pressed  at  the 
argument  and  which  do  not  seem  to  call  for  any 
remark.  On  the  whole,  we  think  the  ruling  of 
the  court  at  the  Trial  Term  ought  to  be  affirmed, 

James*  J.,  said: 

While  concurring  entirely  in  the  conclusion 
reached,  I  prefer  to  base  the  liability  of  the  de* 
fendants  distinctly  upon  the  ground  of  the  com- 
mon law.  I  do  not  think  lam  ready  to  aaj 
that  the  makers  of  the  building  regulations  can 
add  to  or  vary  the  liability  the  party  incurs  at 
common  law  in  doing  an  act.  I  think,  also, 
that  the  defendants'  liability  may  be  based  up- 
on the  ground  that  they  assumed  the  liability 
by  contract,  for  when  they  were  informed  of 
the  terms  of  the  building  regulations,  they  sub- 
stantially said,  "Very  well,  we  accept  them, 
and  will  remove  these  walls  on  those  terms,  and 
will  make  good  the  damages,  if  there  are  any.*^ 
I  think  the  conclusion  of  the  court  may  be 
rested  on  either  of  these  two  grounds,  but  am 
not  prepared  to  say  that  in  making  a  building 
regulation  the  commissioners  can  impose  inin- 
vitum  the  liability  a  man  incurs,  and  say  what 
he  shall  pay  for  injuring  the  property  of  an- 
other. It  is  only  for  the  purpose  of  avoiding 
an  J  contribution  to  that  idea  that  I  have  "''^ 
this  much. 


^sa 


Illinois  Sufbemb  Court. 


Jav.« 


ILLINOIS  SUPREME  COURT. 


George  B.  JOHNSON,  Appt^ 

V. 

Henry  W.  LEMAN  et  at, 
(...-HI ) 

1.  A  trust  estate  is  not  chargeable  with 
the  compeoflatloD  of  a  broker  for  Becuring  a  loaa 
for  the  benefit  of  the  trust  under  a  contract  of 
employment  by  the  trustee,  who  agreed  that  pay- 
ment for  the  service  should  be  made  from  the 
trust  fund.  If  he  did  not  make  it  a  specific  lien 
thereon,  or  stipulate  that  he  should  not  be  person- 
ally liable,  and  the  trustee  or  his  estate  is  solvent. 

JB.  The  death  of  a  trustee  who  has  employed 
a  broker  to  perform  services  for  the  trust  estate, 
and  the  consummation  of  the  contract  of  his  suc- 
cessor, will  not  render  the  estate  liable  if  it  was 
not  liable  when  the  contract  was  made. 

(January  21, 1890L) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Appellate  Court,  First  District,  affirming  a 
Judgment  of  the  Circuit  Court  for  Cook  Coun- 
ty dismissing  the  bill  in  a  suit  to  obtain  from 
A  trust  estate  compensation  for  services  ren- 
<iered  in  procuring  a  loan  for  its  benefit.  Jf- 
flrmed. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  Tenney*  bashford  A  Tenney* 
-with  Messrs,  Peekham  A  Brown*  for  ap- 
pellant: 

Even  were  the  trustee  alive,  and  trustee  of 
the  estate,  and  were  he  pecuniarily  responsible, 
jet  this  court  would  compel  him,  should  be 
refuse  without  such  compulsion  to  do  so,  to 
pay  from  the  funds  of  the  estate,  if  he  had 
them  in  his  bands,  this  claim  which  Mr.  John- 
«on  is  now  suing. 

Frasder  v  Brownlaw,  8  Ired.  Eq.  287;  I^oves 
T.  Blakeman,  6  N.  Y.  667;  New  v.  NicoU^  73  N. 
Y.  127;  North  American  Coal  Co.  v.  Dyett,  7 
Paige,  8;  Greene  v.  GHmshaw,  11  111.  889. 

As  this  is  a  matter  appertaining  to  a  trust, 
and  as  it  appears  that  there  is  a  fund  connected 
with  that  trust  justly  due  to  the  appellant,  and 
Qo  legal  remedy  whatever  by  which  he  can  se- 
cure it,  a  court  of  equity  should  put  out  its 
hands  and  take  possession  of  that  fund  for  the 
l)enetlt  of  the  person  to  whom  it  is  due. 

1  Pom.  Eq.  Jur.  §  180;  Kirkpatrick  t.  Me- 
Donald,  11  Pa.  887. 

The  appellant  is  entitled  to  the  intervention 
•of  a  court  of  equity  in  his  behalf,  because  he 
Is  seeking  only  that  the  court,  in  a  case  where 


he  has  no  other  remedy,  shall  instruct  and  con- 
trol  a  trustee  in  the  discharge  of  the  duties 
wbich,  under  the  supervision  of  a  court  of 
equity,  he  has  to  perform. 

Bispham,  Eq.  pt.  1,  chap.  6,  p.  181. 

Messrs,  WilUam  C.  Wilson  and  David 
li.  Zoofc*  for  appellees: 

No  one  can  bring  a  trust  fund  into  chan- 
cery, who  has  no  interest  in  or  lien  on  the  trust 
fund.  A  mere  agent  of  the  trustee  has  no  in- 
terest In  nor  lien  on  such  fund  and  cannot 
brinffsuch  action. 

Worrall  v.  Sar/ord,  8  Ves.  Jr.  4;  Jotus  v. 
Dawson,  19  Ala.  672.  See  also  Latoless  v.  JSfftaw, 
Lloyd  &  G.  154,  10  Eng.  Ch.  Rep.  454;  Boeon 
V.  Bollard,  4  Myl.  &  C.  864;  Ball  v.  Ixiver,  1 
Hare,  578;  Hill,  Trustees,  667;  Sanford  v.  Dow- 
ard,  29  Ala.  684;  PeUrs  v.  Heydenfeldt,  8  Ala. 
205;  Simms  v.  Norris,  6  Ala.  42;  Johnson  v. 
Qaines,  8  Ala.  791;  2  Perry,  Tr.  8907;  Btrker 
Y.  Kunkel,  10  HI.  App.  407;  Feam  v.  Mayers,  68 
Miss.  458. 

The  death  of  the  principal  revokes  the  agent's 
authority. 

Davis  V.  Windsor  8av,  Bank,  46  Vt.  728;  Hunt 
V.  Rousmanier,  21  U.  S.  8  Wheat.  174  (6  L.  ed. 
689),  1  Am.  Lead.  Cas.  700;  Saltmarsh  v.  Smith, 
82  Ala.  407;  Gait  v.  Qaloway,  29  U.  8. 4  Pet.  a92 
(7  L.  ed.  876);  Gale  v.  Tappnn,  12  N.  H.  146; 
Coney  v.  Sanders,  28  Chi.  511;  Houghtaling  v. 
Martin,  7  Barb.  412;  Leiois  Y.Kerr,  17  Iowa, 
78;  Primm  v.  Steioart,  7  Tex.  178. 

For  work  and  labor  performed  under  an  ex- 
press contract,  a  suit  to  recover  the  same  must 
be  between  the  parties  to  the  contract 

Oompton  V.  Payne,  69  HI.  864. 

A  third  person,  though  benefited  by  services, 
cannot  be  sued  on  an  implied  assumpsit. 

Ibid. :  Morrison  v.  Jones,  6  111.  App.  94. 

Mr.  W.  T.  Burg^esSf  for  appellee  Hugh  A. 
White,  trustee: 

An  employ^  of  the  trustee  cannot  proceed 
against  the  corpus  of  the  estate  by  bill  claiming 
a  lien. 

EaU  Y.  Later,  1  Hare,  671;  Eeriofi  Hamtal 
V.  Boss,  12  Clark  &  F.  607. 

Scholfleldff  J,,  delivered  the  opinion  of  the 
court: 

Appellant's  case,  stated  briefly,  and  in  the 
most  favorable  view  for  him  warranted  by  the 
record,  is  this:  He  was  employed  as  a  broker, 
by  the  trustee  of  the  Sherman  House  property, 
in  Chicago,  to  obtain  a  loan  for  the  benefit  of 
that  trust.    The  best  interests  of  the  trust  re- 


NOTB.— 2yuseee  cannot  create  a  Hen  on  trust  estate, 
A  trustee  cannot  create  a  lien  to  favor  of  a  cred« 
Itor  without  express  authority  given  by  the  trust 
-deed.  Steele  v.  Steele.  64  Ala.  488.  See  generally 
Starr  v.  Moulton,  07  HI.  5Se6 ;  Bradbury  v.  Birch- 
more,  117  Man.  660;  Ferry  v.  Lalble,  27  N.  J.  Eq.  146: 
Kearney  v.  Kearney,  17  N.  J.  Eq.  SO ;  Ryder  v.  Sis- 
•flon,  7  R.  1. 841 ;  Williams  v.  Smith,  10  B.  L  280;  Rens- 
selaer ft  S.  R.  Ck>.  V.  Miller.  47  Vt.  146. 

The  Keneral  rule  is.  that  a  trustee  cannot  charge 
^he  trust  estate  by  his  executory  contracts  unless 
•so  authorized  by  the  terms  of  the  instrument  creat- 
ing the  trust.  New  v.  NicoU,  78  N.  Y.  127 ;  Durch 
T.  Breckenridge,  16  B.  Mon.  488:  Meyer  v.  Oole,  12 
"7  L.  R  A. 


Johns.  840;  Demott  v.  Field,  7  Gow.  58;  Ferrln  v, 
Myrick,  41  N.  Y.  816;  Austin  v.  Munro,  47  N.  Y. 
881:  Tenney  v.  Evans,  14  N.  H.  861;  Pearl  v.  Mc- 
Dowell, 8  J.  J.  Marsh.  668. 

The  exception  to  this  rule  Is  where  he  is  author- 
ized to  make  the  expenditure  and  he  has  no  trust 
funds  on  hand,  and  the  expenditure  Is  necesnry* 
In  such  case  he  may  himself  advance  the  money, 
and  would  have  a  lien  upon  the  trust  estate,  and 
could  by  express  contract  transfer  his  lien  to  an- 
other, who,  upon  the  faith  of  the  estate,  may  make 
the  expenditure.  New  v.  Niooll,  78  N.  Y.  127 ;  Ban- 
daU  V.  Dusenbury,  7  Jones  ft  8. 174,  66  N.  T.  64S| 
Stanton  v.  Kiag,  8  Hun,  L 
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'<]fiired  that  the  loan  should  he  ohtafned,  and 
the  trustee  promised  him  that  he  should  be  paid 
for  obtaining  the  loan  a  stipulated  commission 
from  the  trust  fund.  He  aid  all  the  work  nec- 
essary to  obtain  the  loan;  but.  before  the  party 
from  whom  the  loan  was  to  be  obtained  signi- 
fied its  formal  acceptance  of  the  terms  proposed 
hy  him,  the  trustee  by  whom  he  was  employed 
•died.  A  subsequent  trustee  obtained  the  loan 
-on  substautially  the  same  terms  as  those  for 
which  he  had  negotiated,  and  thus  the  trust  had 
the  fruits  of  his  labor.  It  is  not  alleged  that 
the  agreement  between  the  trustee  and  the  ap- 
pellant was  that  the  trustee  should  not  be  per- 
■sonally  liable  to  appellant  upon  their  contract, 
or  that  the  compensation  for  obtaining  the  loan 
-should  be  a  specific  lien  on  the  trust  fund,  or 
that  the  same  was  Uiereby  assigned  bv  the  trus- 
tee to  the  appellant;  nor  is  it  alleged  that  the 
trustee  was,  or  that  his  estate  is  now,  insolvent. 
The  question  is,  Does  the  claim  of  appellant  for 
<K>mpensation  for  his  services  in  obtaining  the 
loan  constitute  a  charge  against  the  trust  estate 
which  a  court  of  equity  will  decree  payment  of 
•out  of  that  estate  (the  funds  being  ample)  on 
bill  filed  by  appellant?  The  general  rule  is  that 
-the  expenses  of  properly  administering  a  trust 
are  a  lien  on  behalf  of  the  trustee  on  the  estate 
in  his  hands;  and  he  will  not  be  compelled  to 
part  with  his  control  of  that  estate  until  such 
-expenses  are  paid.  But  this,  unless  it  may  be 
in  exceptional  cases,  does  not  extend  to  persons 
employed  by  the  trustee.  In  general,  their  only 
remedy  for  compensation  is  personal  against 
the  trustee  employing  them.  Hill,  Trustees, 
4th  Am.  ed.  879  [5671;  Lewin,  Tr.  7th  ed.  549; 
Ferry,  Tr.  §  907;  Tiff.  &  B.  Tr.  583;  Wor- 
roll  V.  Harford,  8  Ves.  Jr.  7.  8;  Eeriofs  Hovpi- 
ua  T.  iZoM,  12  Clark  &  F.  507;  Hall  ▼.  Laver, 
1  Hare,  571;  Francis  v.  Francis,  5  De  G.  M.  & 
0. 108;  Ba  8add,  84  Beav.  650;  Jones  v.  Datoson, 
19  Ala.  673;  FeamY.  Mayers,  58  Miss.  458, 

It  is  manifestly  irrelevant  to  notice  cases 
where,  the  beneficiary  of  a  fund  in  the  hands 
of  a  trustee  becoming  indebted,  it  has  been 
held  the  creditor  may  have  satisfaction  from 
the  fund,  as  in  Fraxier  y.  Broionlow,  8  Ired. 
Eq.  237,  cited  by  counsel  for  the  appellant, 
since  this  is  not  the  contract  of  the  beneficiary 
•of  the  fund,  but  of  the  trustee;  nor  cases  that 
might  be  cited  where  it  has  l)een  held  that  solicit- 
ors, etc.,  had  a  lien  upon  the  amount  realized 
to  the  estate  in  the  case  in  which  they  had  been 
employed  for  their  costs,  because  appellant  is 
not  a  solicitor  or  attorney  seeking  tiie  recovery 
of  taxable  costs,  nor  is  he  seeking  the  enforce- 
ment of  a  lien  upon  a  specific  fund  brought  to 
the  estate  through  his  endeavors.  The  borrowed 
money  was  paid  out  in  satisfaction  of  previous 
loans,  and  appellant  seeks  recourse  against  any 
unappropriated  trust  funds  of  the  estate. 

Counsel  for  appellant  cite  and  rely  upon 
Noffes  V.  Blakeman,  6  N.  Y.  567,  and  I^ew  v. 
NieoU^  78  N.  Y.  127,  as  laying  down  a  rule  by 
which  his  claim  may  be  sustained.  Those  cases 
-eertainly  eo  in  the  direction  of  his  contention 
much  f  urtner  than  any  other  cases  of  which  we 
have  knowledge,  but,  if  we  were  to  concede 
that  they  are  the  law  here,  It  is  impossible  that 
be  eould  recover. 

In  Noyes  y.  Blakeman,  the  recovery  was  only 
-mutained  by  a  divided  court,  and  there  upon  the 
ground  that  the  agreement  was  that  the  trustee 
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was  not  to  incur  any  personal  liability,  and 
that  the  claim  was  to  be  paid  out  of  the  income 
of  the  trust  estate. 

In  New  V.  Nichol,  it  is  conceded  in  the  opin- 
ion (page  180)  that  "  the  general  rule  undoubt- 
edly is  that  a  trustee  cannot  charge  the  trust 
estate  by  his  executory  contracts,  unless  author- 
ized to  do  so  by  the  terms  of  the  instrument 
creating  the  trust  Upon  such  contracts  he  is 
personally  liable,  ana  the  remedy  is  against 
him  personally."  The  court,  however,  adds: 
"  But  there  are  exceptions  to  this  general  rule. 
When  a  trustee  is  authorized  to  make  an  ex- 
penditure, and  he  has  no  trust  funds,  and  tho 
expenditure  is  necessary  for  the  protection,  re- 
paration or  safety  of  the  trust  estate,  and  he  is 
not  willing  to  make  himself  personally  liable, 
he  may,  by  express  agreement,  make  the  ex- 
penditure a  charge  upon  the  trust  estate.  In 
such  a  case  he  could  himself  advance  the  money 
to  make  the  expenditure,  and  he  would  have  a 
lien  upon  the  trast  estate;  and  he  can  by  ex- 
press contract  transfer  this  lien  to  any  other 
party  who  may,  upon  the  faith  of  the  trust  es- 
tate, make  the  expenditure."  And  the  court 
further  adds:  *'It  was  not  sufficient  for  him  to 
show  that  he  did  the  work  upon  the  faith  or 
credit  of  the  trust  estate.  He  could  get  a  lien 
or  charge  upon  the  trust  estate  only  by  virtue 
of  some  agreement  to  that  effect." 

It  has  ^en  seen,  there  was  here  no  agree- 
ment releasing  the  trustee  from  liability,  and 
assigning  his  lien  to  appellant,  or  otherwise 
creating  a  lien  in  behalf  of  appellant  upon  tho 
trust  estate.  We  express  no  opinion  whether, 
if  the  facts  presented  to  us  the  precise  case  be- 
fore the  New  York  court,  we  should  follow  their 
ruling.  It  is  sufficient  that  no  such  case  now 
demands  the  expression  of  our  opinion. 

Counsel  for  appellant  have  also  cited  in  sup- 
port of  their  contention  our  decision  in  Greene  y. 
Or%7ns/iaw,ll  lU.  3b9.  The  question  there  orig- 
inated in  the  probate  court,  and  was  whether  a 
claim  presented  by  attorneys  at-law  against  an 
estate  for  professional  services  in  an  action  at 
law,  whereby  assets  of  the  estate  were  collected, 
should  be  allowed  as  a  charge  against  the  es- 
tate, and  it  was  held  that  it  should.  The  Stat- 
ute then  in  force  provided  that  expenses  of  tho 
settlement  of  the  estate  should  be  allowed 
against  the  estate  in  the  second  class.  See  sec- 
tion 115,  chap.  109,  Rev.  Stat.  1845. 

It  is  true  that  the  Statute  was  not  cited  in  the 
opinion,  but  the  only  controversy  was  whether 
the  Judgment  in  the  recovery  of  which  the  at- 
torney's services  were  rendered  was  for  the  ex- 
ecutrix personally,  or  for  the  estate,  the  con- 
troversy assuming  that,  if  for  the  latter,  the  es- 
tate was  liable,  and  so  there  was  no  necessity 
for  referring  to  the  Statute.  The  decision 
therefore  has  no  bearing  upon  the  question  in- 
volved here. 

It  is  earnestly  insisted  by  counsel  for  appel- 
lant that  the  death  of  the  trustee  before  the  con- 
summation of  the  negotiations  to  borrow 
money,  the  subsequent  transfer  of  the  trust 
property  to  another  person  acting  as  trustee, 
and  the  subsequent  decision  of  the  courts  that 
the  person  with  whom  appellant  contracted  and 
the  person  to  whom  the  trust  property  was  sub- 
sequently transferred  were  not  lawfully  ap- 
pointed trustees,  are  exceptional  reasons  to  take 
the  present  case  from  without  the  operatioa 
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of  the  ^enpral  nile,  as  stated  mpra.  But  it  is 
manifest  that  that  rule  cannot  logically  be  af- 
fected by  these clrcunastanoes.  If  the  trustee  was 
liable  individually,  no  rule  of  law  is  better 
settled  than  that  bis  death  did  not  terminate  it, 
nor  could  any  possible  reason  exist  why,  if  the 
eslnte  was  not  liable  when  the  contract  was 
made,  it  should  become  liable  by  the  fact  of 
the  subsequent  death  of  the  trustee.  If  the 
trust  property  was  lial)le  when  the  contract  was 
made,  it  would  be  equally  liable  when  trans- 
ferred to  a  subsequent  trustee.  If  it  was  not 
then  liable,  it  is  i  ot  possible  to  reasonably  con- 
ceive of  iis  beini^  made  liable  by  the  mere  act 
of  subsequent  traDsfer.  If  the  validity  of  the 
appointnicnt  of  the  trustees  cannot  be  inquired 
into  in  this  case,  then,  beyond  all  question,  it 
is  immaterial  how  the  courts  have  decided,  or, 
indeed,  whether  they  have  decided  at  all,  upon 
that  question.  If  the  validity  of  the  appoint- 
ment of  the  trustees  can  be  inquired  into  in 
this  case,  it  is  not  to  be  conceived  that  appel- 
lant's p<.sition  can  be  stren^hened  thereby, 
since,  if  the  act  of  a  trustee  would  not,  under 
the  circunt stances,  have  rendered  the  estate  li- 
able, much  less  could  the  act  of  a  mere  inter- 
meddler,  having  uo  authoiity  of  law,  have  done 


It  is  argued  by  counsel  that  the  rule,  how- 
ever well  adapted  to  the  conditions  of  things  io 
the  days  of  Lf>rd  Eldon,  is  not  adapted  to  the 
conditions  of  things  to-day.  It  may  be  that 
trust  estates  are  more  numerous,  and  the  prop- 
erty values  affected  thereby  are  much  greater, 
now  than  then,  but  we  do  not  perceive  that 
these  affect  the  reason  of  the  rule. 

Lord  Eldon  said  in  WorraU  v.  Hiarford,  su 
pra,  that  it  would  be  quite  mischievous  to  al- 
low every  person  with  whom  the  trustees  may 
contract  to  have  an  account  of  the  whole  ad- 
ministration of  the  estate;  and  without  such  aa 
account  such  claimant  could  in  no  case  have  & 
decree  against  the  trust  funds.  It  would  seem 
obvious  that  the  greater  the  estate  the  more  mis- 
chievous this  would  be.  The  rule  can  work 
no  great  hardships.  If  a  trustee  shall  be  un- 
able to  procure  the  services  of  the  necessary 
agent  u(x>n  his  own  responsibility,  let  him  ap- 
ply to  the  chancellor  for  permissiffb  to  charge 
the  estate  specially  for  that  purpose.  In  our 
opinion,  the  ends  of  Justice  will  behest  sab- 
served  by  adhering  to  the  rule. 

IVu  decree  U  affirmed. 


PENNSYLVANIA  SUPREME  COURT. 


Mary  A.  WINTERS 

V. 

Jeremiah  DsTURE,  AppU 
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!•  The  Statate  of  Limltationfl  cannot 

rnnturuinst  any  pej^on  until  his  or  her  right  has 
accrued. 


Z.  There  Is  no  adverse  holdlnf^  by  tb^ 
g^rantee  of  land  during  the  life  of  the  grsotor 
against  the  dower  right  of  the  grantor's  wife 
who  did  not  join  In  the  conveyance;  but  It  Is  other- 
wise in  the  case  of  a  diflseisor  who  has  acquired 
title  by  adverse  poeseasion  as  against  the  huar 
hand  during  his  lifetime. 

(MarohlT.inO.) 


Nora.— Sfa(vf«  of  LtmUatimis  does  not  begin  to  run 
until  right  of  action  acci'uea, 

Wright  ▼.  Tichenor,  2  West.  Rep.  209,  104  Ind. 
186:  Bwell  v.  Cbicngo  A  N.  W.  R.  Co.  29  Fed.  Rep. 
67:  Sims  v.  Ony,  6  West.  Rep.  5G9, 100  Ind.  601. 

it  \B  of  the  essence  of  the  Statute  of  LImitationa 
not  to  run  agaln«t  a  party  until  a  right  of  action 
hns  accruod  to  such  party.  Dyer  v.  Wittier,  4  West. 
Hep  677,  80  Mo.  8t. 

It  besr [d8  to  run  at  the  date  suit  may  he  com- 
menced, nnd,  onoebeirun.  It  is  not  stayed  by  the 
death  of  the  pnrty  lu  whore  favor  the  right  of  action 
accrued.  Kulp's  App.  6  Cent.  Rep.  886,  llfi  Pa. 
866. 

It  runs  Immediately  upon  accrual  of  a  cause  of 
action,  unless  the  party  at  the  time  Is  under  some 
disability  named  In  the  Statuteu  Wright  v.  Kleyla, 
S  West.  Rep.  217. 104  Ind.  223. 

It  runs  against  all  persons,  whether  under  dis- 
abilities or  not,  unless  they  are  excepted  from  its 
operation.    Ibid. 

The  only  effect  of  disability  as  to  minors  Is  to 
give  t*  era,  if  the  full  limitation  ha<i  run  during 
minority,  two  years  thereafter  within  which  to  sue. 
Walker  v.  Hill,0  Wrst  Rep.  688.  Ill  Ind,  223;  Bima  ▼. 
Gay,  6  West.  Rep.  660. 109  lU.  60L 

When  two  or  more  disabilities  oo-exist,  or  when 
one  disability  shall  supervene  an  existing  one.  the 
period  proFcrlhed  within  which  an  action  may  be 
broufrht  shall  not  begin  to  run  until  the  expiration 
of  the  latest  dlsabihty.  Campbell  t.  Crater,  06  N. 
C.  166. 

7L.  R.  A. 


The  Statute  of  Limitatlona  begins  to  run  whea 
the  right  of  action  accrues:  and  nnlen  otbezw 
wise  provided  for  in  the  Statute,  the  right  of  action 
Is  not  deemed  to  have  accrued  until  there  Is  a  per* 
son  authorized  to  prosecute  the  same.  Bwell  ▼• 
Chicago  ft  N.  W.  R.  Co.  20  Fed.  Rep.  67;  Glass  ▼• 
Williams,  16  Lea,  607. 

Under  a  state  Statute  of  Limitations  the  time  of 
the  limitation  commences  when  the  cause  of  action 
is  first  subjected  to  the  operation  of  the  Stat  ute,  un* 
less  the  Legislature  has  otherwise  provided;  and  aa 
to  causes  of  action  existing  at  the  passage  of  the 
Act,  the  time  will  begin  to  run  from  the  date  when 
the  Act  takes  effect.  Sohn  v.  Wateraon,  8i  U.  6. 17 
Wall.  606  (21  L.  ed.  737). 

Tn  case  of  real  estate  the  right  does  not  acome 
until  there  is  a  right  of  entry.  Wright  v.  Tichenor* 
104  Ind.  186, 2  West  Rep.  200. 

The  Statute  of  Limitations  begins  to  mn  from  the 
time  a  tenant  in  common  denies  the  right  of  his 
co-tenant.  Almy  v.  Daniels,  4  New  Bng.  Kep.  015^ 
16  R.  L  818. 

Until  the  death  of  the  life  tenant  it  does  not  nm 
against  the  hein.  Orthweln  ▼.  Thomas,  11  West. 
Rep.  800, 127  111.  664. 

It  does  not  begin  to  mn  against  the  remaJndeiw 
man  until  determination  of  the  prior  estate.  FleoK 
ing  ▼.  Bumham,  100  N,  Y.  1, 1  Cent.  Bep.  287. 

The  Pennsylvania  Statute  begins  to  run  against 
a  person  having  an  estate  tail,  and  also  against  the 
remaindermen,  from  the  date  of  a  conveyance 
by  him.  Bassett  v.  Hawk,  10  CentBep.  TB6, 118  Pa.0L 
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APPEAL  by  defendant  from  a  jad^ent  of 
the  Court  of  Common  Pleas  for  Berks 
County  in  favor  of  plaintiff  in  an  action  by  a 
widow  for  dower  out  of  property  of  which  her 
husband  had  been  seised  but  which  he  bai 
aliened  during  the  marriage  by  a  deed  in  which 
•he  did  not  join.    Affirm^, 

At  tbe  trial  in  the  court  below  defendant  re- 
quested the  court  to  charge,  inter  alia,  as 
follows: 

1.  The  Statute  of  Limitations  of  1785  applies 
to  this  action  of  dower,  untfe  nihil  habet,  by 
the  widow  for  property  of  which  her  husband  I 
had  been  seised,  but  which  he  had  aliened  be- 
fore his  death. 

Answer.  **A8  a  principle  of  law,  the  Stat- 
ute begins  to  run  from  the  death  of  the  hus- 
band; and  if  tbis  point  is  intended  to  apply  to 
this  case,  that  is,  so  as  to  debar  the  plaintiff  of 
ber  right  to  recover.  It  is  answered  in  the 
negative." 

2.  More  than  twenty-one  years  have  elapsed, 
while  the  property  was  held  adversely  to  the 
husband,  before  suit  was  brought;  and  hence 
the  widow  cannot  recover  in  this  action. 

'This  is  answered  in  the  negative." 

Tbe  jury  returned  a  verdict  for  plaintiff,  and 
defendant  took  tbis  appeal  assigning  as  error, 
among  other  things,  the  answers  to  above 
points. 

The  facts  gufflciently  appear  in  the  opinion. 

Meurs,  I.  C.  Becker  and  A.  S,  Saeea- 
man*  for  appellant: 

An  action  for  dower  is  a  real  action. 

Jone$  V.  Patterion,  12  Pa.  149. 

This  action  is  within  the  operation  of  the 
Statute  of  Limitations. 

Act  March  26,  1785,  §  3. 

Culler  r.  Moizer,  18  Berg.  &  R.  856;  Hankin 
▼.  Tenbrook,  6  Watts,  888;  Trickett,  Limita- 
tions in  Pa.  §  118. 


The  Statute  of  Limitntions  is  a  complete  bar 
to  an  action  of  dower  i/n'/tf  nihil  habet. 

Care  v.  Ktller,  77  Pa.  487-493. 

Messrs,  John  H.  Rothermel  and  A*  H* 
Rothermel  for  appellee. 

Pazeon*  Oh,  <71,  delivered  the  opinion  of  the 
court: 

At  common  law  a  wife  was  entitled  to  dower 
out  of  any  lands  of  which  her  hushnnd  was 
seised  at  any  time  during  coverture.  FTnder 
our  law  the  wife  may  convey  her  right  to 
dower  by  joining  with  her  husband  in  the 
deed.  But  if  the  husband  conveys  hi»  land 
without  his  wife  so  joining,  and  executing  the 
deed  as  prescribed  by  the  Act  of  Assembly,  her 
dower  rights  do  not  pass,  and  slie  can  claim 
them  after  the  death  of  her  husband.  In  (his 
case  the  husband  conveyed  the  real  estate  in 
controversy  in  1847.  His  wife  did  not  join  in 
said  conveyance,  nor  did  she  in  any  manner 
release  her  dower  rights.  The  title  to  the 
property  finally  became  vested  in  Jeremiah 
De  Turk,  the  appellant  and  defendant  below. 
Is'iac  Winters,  tbe  husband  and  crrantor,  died 
in  1886,  and  shortly  thereafier  this  claim  for 
dower  was  made  by  his  widow  out  of  the  land 
in  the  possession  of  the  appellant  It  was  resist- 
ed on  the  ground  that  it  waa  barred  by  the 
Statute  of  Limitations.  The  learned  judge 
below  thought  otherwise,  and  there  being  ua 
facts  in  dispute,  directed  a  verdict  in  favor  of 
plaintiff. 

It  is  difBcult  to  tee  how  the  Statute  can 
run  atrainst  any  person  until  his  or  her  right 
has  accrued.  No  right  accrued  to  the  widow 
Id  this  case  until  the  death  of  her  husband, 
and  it  would  seem  to  follow  logically  that 
the  Statute  could  not  commence  to  run  until 
then.  It  was  so  lield  in  GuUsr  v.  MoUer,  13 
Serg.  &  R.  856,  where  It  was  said  by  Justies 


The  Statute  does  not  run  until  dower  has  been 
MSi^ed.  Johns  V.  Fentou,  4  West.  Rep.  64,  88  Mo. 
64;  Holmes  v.  Krinff,  12  West  Bep.  864,  08  Mo.  462. 

Tbe  Statute  does  not  begin  to  run  until  the  action 
has  accrued,  and  to  put  It  In  operation  the  paases- 
■ion  must  be  adverse.  RoblosoD  v.  Ware,  14  West. 
Bep.  860,  94  Mo.  678;  Beard  v.  Hale,  14  West.  Bep. 
841. 96  Mo.  16. 

Where  the  widow  whose  dower  had  never  been 
Mriimed  conveys  the  land  by  warranty  deed,  the 
Statute  beRlns  to  run  against  tbe  heir  before  the 
widow's  death.  Smith  v.  Shaw  (Mass.)  28  N.  B.  Bep. 
024. 

Where  a  father  conveyed  his  life  Interest  as  tenant 
by  the  curtesy  In  the  Interest  of  his  wife,  the  sole 
beir  of  the  wife  became  vested  of  her  estate,  but 
tbe  right  of  action  did  not  accrue  till  the  father*s 
death.  Smith  v.  Patterson,  14  West.  Bep.  757,  96 
Mo.  526. 

Under  Gal.  Code  Civ.  Proc.,  the  Statute  does  not 
eommence  to  run  against  devisees  and  legatees.  In 
favor  of  belrs  and  distributees,  until  final  dis- 
tribution.   Re  Grlder*s  Bstate,  81  Oal.  571. 

Tbe  special  Statute  of  Limitations  concerning 
elaims  against  decedents*  estates  begins  to  run 
from  the  time  that  the  substantial  right  of  re- 
covery accrues.  Garesohe  V.  Lewis,  11  West.  Bep. 
007, 06  Mo.  197. 

On  sols  of  retA  property. 
It  begins  to  run  against  an  oral  contract  by  a 
inirchaser  to  pay  a  mortgage,  from  tbe  time  the 
debt  Is  due  and  payable.    Patterson  v.  Colmer  (Pa.) 
•  Gent.  Bep.  SOBw 
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Upon  covenants  of  warranty  against  Incum- 
bi-ances,  it  does  not  run  until  covenantee  has  made 
payment  to  protect  his  Inreresta.  Priest  v.  Deaver, 
4  West.  Rep.  80S,  XI  Mo.  App,  209;  Taylor  v.  Priest, 
4  West.  Rep.  829,  21  Mo.  App.  68& 

It  does  not  begin  to  run  agalnat  a  grantee  whose 
unrecorded  deed  waa  lost,  until  the  subsequent 
purchaser  takes  possession.  Mason  v.  Black,  8 
West.  Rep.  :a08,  87  Mo.  829. 

Nor  against  a  purchaser  at  execution  Rale  before 
he  becomes  entitled  to  a  deed:  and  whether  then  or 
when  the  deed  Is  actually  dellvereii.  Is  not  decided. 
Bart-oUhet  v.  Anspaoher,  d8  Oal.  IIA.; 

In  an  action  to  recover  realty  sold  At  a  void  sale, 
it  begins  to  run  from  the  time  purchaser  took 
pos8<'BSlon,  not  from  confirmation  of  the  sale. 
L*Hommedieu  v.  Cincinnati,  W.  A  M.  B.  Go.  1^ 
Ind.436. 

8aie  of  penonoa  property. 

It  commences  to  run  at  tbe  time  of  the  sale,  by 
one  In  possession,  but  without  right  to  sell.  Mer- 
rill V.  Dullard,  4  New  Eng.  Rep.  Ill,  50  Vt.  889. 

In  a  contract  to  account  annually  for  soles  of 
patented  articles,  tbe  Statute  begins  to  run  from 
the  time  for  accounting,  and  not  from  the  time  of 
sales  made.  Adams*  App.  5  Gcnt^  Bep.  136, 118  Pa. 
440. 

By  principal  against  agenL 

An  action  by  a  principal  to  recover  money  negli- 
gently Invested  by  his  agent  accrues  from  the  time 
be  had  knowledge  of  the  facts  upon  which  a  right 
to  make  demand  depended.  King  v.  MaoKeUar.  11 
Gent.  Bep.  808, 100  N.  Y.  8Uu 
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Duncan:  "I  cannot  assent  to  the  doctrine  of 
the  court  of  common  pleoBr  that  where  the 
husband  conveys  without  the  wife's  Joining, 
the  Statute  of  Lamitations  runs  during  the  cov- 
erture. If  the  entry  and  possession  had  been 
adverse  to  the  husband's  right,  and  his  right 
of  entry  had  been  barred  by  the  Statute  of 
Limitations,  the  widow's  dower  would  have 
been  barred.  Our  Act  of  Limitations  compre- 
hends as  well  all  possessory  actions;  but  here 
the  entrv  was  not  adverse  to  the  right  of  the 
husbana.  AH  was  a  continuation  of  the  same 
inheritance,  and  therefore  the  Statute  would 


not  begin  to  run  nintil  the  death  of  the  hus- 
band. 

In  HaU  ▼.  Vandegrfft,  8  Binn.  874,  the  prin- 
ciple is  laid  down  that  'it  is  the  spirit  of  the 
Act  of  Limitations  to  allow  twenty-one  years 
from  the  time  that  a  person  might  make  an 
entry  and  supjx)rt  an  action,  the  Statute  not 
stopping  after  it  has  begun  to  run,  in  conse- 
quence of  infancy,  coverture  or  any  other  dis- 
ability. But  if  a  party  hss  not  a  right  of  en- 
try, but  only  a  possibility  which  may  give  a 
right  of  entry  at  a  future  day,  the  Statute  does 
not  run  against  him  until  that  right  accrues. 


Oommereial  paper. 

It  beirins  to  ran  upon  a  demand  note  In  fftvor  of 
the  maker,  at  its  date.  8hutti  v.  Flngar,  IflO  N.  Y. 
539, 1  Cent.  Bep.  78L 

It  runs  from  the  date  of  actual  delivery,  and  not 
from  the  date  it  bears.  Collins  v.  DriscoU,  09  Cal. 
560. 

In  a  suit  on  a  certificate  of  deposit  it  does  not  be- 
K\n  to  run  until  demand  for  its  payment.  Smiley 
V.  Fit,  1  Gent  Bep.  510, 100  N.  Y.  SSBL 

in  ecnUraets, 

On  an  agreement  with  an  attorney,  prescription 
for  the  fee  agreed  upon  begins  from  the  oolleotlon 
of  I  the  claim.    Shepherd  v.  Dickson,  88  La.  Ann.  711. 

On  agreement  between  debtor,  creditor  and  a 
third  person  for  delivery  of  property  of  the  debtor 
for  sale,  the  Statute  does  not  begin  to  run  In  favor 
of  the  creditor  until  a  reasonable  time  for  making 
the  sale.  Smith  v.  Waynesburg  Bzohange  Bank,  1 
Gent.  Hep.  591,  UOFa.  506. 

In  an  action  for  breach  of  covenant  in  not  eac»- 
outing  bonds  for  deferred  payments,  It  begins 
from  the  date  of  the  breach.  Davis  v.  MoMuUen, 
18Ya.L.  J.718. 

It  begins  to  run  against  sureties  from  payment 
of  the  Judgment  obtained  against  them,  not  from 
its  rendition.    Olass  v.  WilHams,  16  Lea,  697. 

It  will  not  begin  to  run  against  one  who  pays  at 
the  request  of  another  until  he  has  been  compelled 
to  pay  his  assumed  obligation.  Wheeler  v.  Young, 
8  New  Eng.  Bep.  816, 148  Mass.  148. 

A  debt  from  a  town«  where  a  bounty  is  awarded 
for  enlisting,  is  not  due  until  demand.  Smith  v. 
Franklin,  61  Yt.  886. 

OneontraettoaeeouMU 

In  cases  of  mutual  and  open  current  accounts, 
the  cause  of  action  accrues  at  the  time  of  the  true 
date  of  the  last  item.   Abhay  v.  Hill,  64  Miss.  810. 

Limitation  does  not  run  as  between  partners  un- 
til settlement  of  the  accounts  and  agreement  as  to 
a  balance  (Hendy  v.  March,  75  OaL  566),  or  until 
the  partnership  has  ceased  to  exist.  Horne  v. 
Ingraham,  14  West  Bep.  567. 125  IlL  198. 

On  suhsoKptfon  to  corpcrau  ttoeft, 

A  claim  against  stockholders  on  their  personal 
liability  does  not  accrue,  in  Alabama,  until  the 
dissolution  of  the  corporation.  McDonell  v.  Ala- 
bama Gold  L.  Ins.  Go.  86  Ala.  401. 

In  the  absence  of  a  contract  to  make  sub8crli>- 
tlons  payable  at  a  future  time,  they  become  due 
and  payable  at  once.    William  v.  Meyer,  41  Hun,  646. 

If  payment  is  to  be  made  upon  call,  and  no  call  is 
made,  the  obligation  is  continuing,  and  the  Statute 
must  be  set  in  motion  by  some  adverse  action. 
Thompson  v.  Beno  Sav.  Bank,  19  Nev.  17L 

The  Statute  does  not  run  until  a  call  has  been 
made,  although  the  corporation  has  become  insolv- 
ent, or  until  a  decree  of  court  calUng  for  such 
subscriptions.  Yanderwerken  v.  Glenn  (Ya.)  18  Ya. 
L.  J.  91;  Glenn  v.  Foote,  86  Fed.  Bep.  8X4. 

If  the  corporation  wiU  not  make  the  call,  a  court 
of  chancery  will  make  it,  Glenn  v.  Howa»l,  81  Gku 
388. 
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Time  does  not  begin  to  run  against  the  right  of 
the  owner  of  bank  stock  to  the  dividends  thereon 
until  a  demand  of  such  dl\idends.  Louisville  Bank 
V.  Gray,  84  Ky.  666. 

lhaee<(ms/or  torts. 

The  Statute  of  Limitations  begins  to  run  against 
a  cause  of  action  founded  on  a  tort  when  the 
wrongful  act  causing  damage  is  done,  although  the 
damages  may  not  all  have  been  sustained  at  the 
time.    Baynor  v.  Mintzer,  72  GaL  685. 

So,  in  cases  of  trespass,  from  the  time  of  the  tres- 
pass. Yalley  B.  Go.  v.  Franz,  8  West  Bep.  801, 48 
OhioSt.6S8. 

So  for  mesne  profits,  which  accrue  when  the  tree- 
pass  is  committed.  Herreshoff  v.  Tripp,  1  New 
Bng.Bep.4a,16B.L98. 

But  for  a  continuing  trespass,  action  may  be 
brought  at  any  time  until  the  trespasser  has 
acquired  a  presumptive  estate.  Yalley  B.  Go.  v* 
ftans,  supftk 

The  Statute  runs  on  a  cause  of  action  for  wrong- 
ful  action  from  the  time  of  the  wrong.  McGusker 
V.  Walker,  77  GaL  206. 

And,  in  oonspiracy,  from  the  time  of  the  last 
overt  act  Oohs  v.  People,  U  West.  Bep.  679,  181 
IU.890. 

For  injuries  resulting  from  a  defective  bridge, 
from  the  date  of  the  injury.  Wabash  Go.  v.  Peai^ 
son,  UO  Ind.  486. 

For  maliciously  burning  a  building,  from  the 
time  of  the  injury.    Gale  v.  McDanlel,  72  Cal.  834. 

In  a  case  of  conversion  and  wrongful  sale  of  prop- 
erty, from  the  date  of  the  sale.  Moses  v.  T^lor 
(D.  a)  11  Gent.  Bep.  724. 

But  where  oonversion  Is  shown  by  proof  of 
demand  and  refuni,  then  from  date  of  demand. 
IMd. 

The  Statute  begins  to  ran  against  a  daim  against 
the  State  for  damages  from  the  operation  of  oanala, 
on  its  withdrawal  from  the  board  of  appraisezs; 
and  subsequent  inelTectual  proceedings  therein  do 
not  revive  it  or  suspend  the  running  of  the  Statute. 
McDougall  V.  State,  11  Gent.  Bep.  917, 109  N.  Y.  78. 

It  commences  to  ran  against  an  action  for  depre- 
dation in  value  of  property  by  the  construction 
and  operation  of  a  railroad  in  an  adjoining  street, 
from  the  time  the  tracks  are  laid  (Lyles  v.  Texas 
A;  N.  O.  B.  Go.  78  Tex.  95),  or  at  the  time  of  the 
occupation  of  the  street,  and  is  barred  in  the  pre- 
scribed uumbor  of  years  from  that  time.  Frankle 
V.  Jackson,  80  Fed.  Bep.  896. 

In  regard  to  its  right  of  entry  upon  land,  the 
Statute  runs  after  condemnation  for  a  right  of 
way.  Walsh  v.  Ghlcago«  B.  A;  EL  a  B.  Go.  1  West. 
Bep.  808, 19  Mo.  App.  127. 


Ineriimlfnci 

In  criminal  cases  the  Statute  begins  to  run  from 
the  commission  or  consummation  of  the  crime. 
United  States  v.  Owen,  88  Fed.  Bep.  58L 

In  an  instantaneous  crime,  as  arson  or  bomloMe, 
it  begins  to  run  with  the  consummation:  in  a  contio* 
uous  crime,  as  carrying  weapons,  it  begins  to  nds 
with  the  cessation  of  the  aot  14. 
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Hence,  notwithsUnding  the  next  heir  in  tail 
TeleaMS  to  the  tenant  in  tail  in  possession,  the 
8tatnte  does  not  run  against  the  releasor  until 
the  death  of  the  tenant  in  taU  without  issue." 

The  principle  indicated  in  these  cases  could 
he  fortified,  were  it  necessary,  hy  copious  cita- 
tions, not  only  from  the  tez^  books,  but  from 
the  decisioDS  both  in  this  country  and  in  Eng- 
land; hut  I  apprehend  the  law  is  too  well  set- 
tled to  require  it 

Oare  v.  Keller,  77  Pa.  487,  was  cited  with 
much  confidence  in  support  of  the  opposite 
view;  but  a  careful  examination  of  it  shows 
that  it  is  not  authority  for  the  ^riDciple  contend- 
ed for  by  the  defendant  It  is  true  the  broad 
Principle  is  there  asserted  "that  the  Statute  of 
imitations  of  1786  applies  to  an  action  of 
dower,  unde  nihil  habet,  brought  by  a  widow 
for  property  of  which  her  husband  had  been 
seised,  out  which  he  had  alienated  before  his 
death."  This  principle  is  not  denied,  and,  had 
the  plaintiff  delayed  her  action  for  twenty-one 
years  after  her  husband's  death,  I  concede  her 
right  of  action  would  have  been  barred  by  the 
Statute. 

This  was  precisely  the  case  in  Care  ▼.  Kel- 
ler. There  the  plaintiff  claimed  as  the  widow 
of  John  Keller.  Her  husband  sold  the  relfil 
estate  by  articles  of  agreement  to  George  Kel- 
ler. This  contract  was  afterwards  enforced 
specifically  by  a  decree  of  the  orpbaos'  court. 
John  Keller,  the  vendor,  died  in  March,  1846, 
George  Keller,  bis  vendee,  moved  on  the  premis- 
es the  following  April,  aod  remained  in  posses- 
sion as  owner  until  1»48.  when  the  admiuistra- 
torfor  John  made  him  a  deed  for  the  property 
in  pursuance  of  the  decree  of  the  orohans'  court 
for  specific  performance.  The  widow  brought 
her  suit  for  dower  within  twenty-one  years 
from  the  date  of  the  deed,  but  more  than  twen- 
ty-one years  from  the  time  wheu  George  Kel- 
ler tooK  possession  of  the  land  under  his  con- 
tract, ana  the  court  held  that  her  right  of  action 
accrued  "when  the  vendee,  by  some  unmistak- 
able act  or  declaration,  after  the  death  of  the 
vendor,  asserted  his  right  under  the  contract, 
and  claimed  the  ownership  of  the  land;"  and 
that  the  estate  was  equitably  converted  by  the 
contract,  and  specific  performance  under  the 
decree  related  back  to  the  contract  of  sale  in 
giviDg  effect  to  the  rights  acquired  under  it 
That  the  question  we  are  now  discussing  was 
not  raised  or  considered  in  that  case  is  clear, 
from  the  foregoing  review  of  it  The  widow's 
right  accrued,  and  was  lost  by  her  failure  to 
prosecute  it  within  twenty-one  years. 

It  requires  but  a  cursory  examination  of  the 
Act  of  1785  to  see  that  it  applies  only  to  cases 
where  a  right  of  entry  or  a  right  of  action  has 
accrued,  and  that  the  Statute  commences  to 
run  only  from  that  time.  This  has  been  ez- 
presslv  decided.  HaU  v.  VaTidegrift,  aupra; 
Shepleyy,  Lylle,  6  Watte,  500;  Pae  v.  Foster ,  4 
Watte  &  S.  855;  MarpU  v.  Myere,  12  Pa,  125. 

It  was  not  error,  therefore,  for  the  learned 
judge  below  to  refuse  the  defendant's  first 
point  as  applicable  to  this  case.  He  correctly 
said  in  answering  it  that  the  Statute  besan  to 
run  from  the  death  of  plaintiffs  husband,  and 
for  this  reason  the  point  did  not  apply  to  the 
facte  of  the  case.  Nor  was  there  error  in 
refusing  defendant's  second  point  It  assumed 
a  fact  not  in  the  case,  viz.,  that  the  property 
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had  been  held  adversely  to  the  husband  for 
more  than  twenty-one  vears  before  suit  brought 
There  was  no  such  adverse  holding.  On  tha 
contrary,  the  defendant  held  under  the  title 
of  the  husband,  and  not  adversely  to  it 
There  is  no  analogy  between  such  case  and 
that  of  a  disseisor  who  has  turned  husband  and 
wife  out  of  possession,  and  holds  adversely  to 
them  for  twenty-one  vears.  In  such  case  the 
title  and  seisin  of  the  husband  is  destroyed,  and 
with  the  destruction  of  the  husband's  title  the 
right  of  the  wife  to  dower  falls  with  it  So,  if 
the  premises  are  sold  by  a  judicial  sale  for  the 
husband's  debt  In  such  case  the  purchaser 
takes  and  holds  adversely  to  his  title.  But, 
where  a  husband  makes  a  voluntary  convey- 
ance of  his  title  to  a  purchaser  without  his 
wife  joining  therein,  her  rightedo  not  pass  by 
such  conveyance;  her  ricrht  of  action  does  not 
accrue  until  her  husband's  death,  and  the  Stat- 
ute does  not  run  against  her  until  then. 
Judgment  affirmed^ 


J.  Lewis  CREW  ei  al.,  Hffa.  in  Err.. 

V. 

THE  BRADSTREET  COMPANY. 

(...-Pa....-) 

A  commercial  a^ncy  Is  not  ezemi>ted 
trom.  liability  tor  erross  negligence  in  errone- 
ously giving  the  financial  standing  of  a  person* 
in  consequence  of  a  typographical  error,  by  a 
provision  In  Its  contract  with  subscribers  that  the 
company  shall  not  be  liable  for  any  loss  or  injury 
caused  by  the  neglect  or  other  act  of  any  oflloer 
or  agent  of  the  company  In  procuring,  collecting 
and  communicating  said  information,  and  that 
such  company  does  not  guarantee  the  oorreotnoss 
of  said  information. 

(April  7, 1800.) 

ERROR  to  the  Court  of  Comnnon  Pleas.  No. 
8,  for  Philadelphia  County  to  review  a 
judgment  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  losses  alleged 
to  have  resulted  to  plaintifTs  in  consequence  of 
their  acting  upon  certain  inf ormalion  furnished 
them  by  defendant.    Bef>eraed, 

Defendant  is  an  incorporated  commercial 
agency.  As  such  it  entered  into  a  contract 
with  plaintiffs  hy  which  it  agreed  to  procure 
for  plaintiffs,  to  the  heat  of  itsahUity,  informa- 
tion concerning  the  responsibilitv  and  charac- 
ter of  mercantile  persons  inquired  for.  In  con- 
sideration of  the  compensation  which  plaintiffs 
were  to  give  to  defendant  they  were  entitled  to 
the  loan  of  certain  books  which  were  published 
by  defendant  and  which  purported  to  contain 
the  financial  standing  of  persons  and  corpora- 
tions engaged  in  business. 

Under  the  contract  plaintiffs  received  from 
defendant  a  book  which  was  published  in  July, 
1884. 

KOTX.— Ifereontlls  aoancth 

In  the  conduct  and  management  of  its  business  a 
mercantile  agency  must  he  subjected  to  the  ordi- 
nary rules  of  law,  and  its  proprietors  and  managers 
held  to  the  liability  which  the  law  attaches  to  the 
acts  of  others.  King  v.  Patterson,  8  Gent.  Rep.  867, 
40  N.  J.  L.  417. 


Soe  nl^o  23  L.  R.  A.  (is: 


PSMHITLYANIA  SUPBBMB  Ck>VBT. 


Bubsequently  plaintiffs  had  an  opportunity 
to  sell  Koods  10  a  corporation  called  toe  Union 
Refining  «fe  Manufacturing  Company  on  a  thir- 
ty dayB'  acceptance. 

They  consulted  defendanl's  book  and  found 
tlial  it  staled  that  that  company  had  fOOO.OOQ 
cupiial  paid  in,  and  upon  the  faith  of  this  state- 
ment they  accepted  the  offer  and  shipped  the 
^'oods. 

W  hen  the  draft  became  due  it  was  not  paid 
r.nd  the  Union  Refining  Company  was  then  in- 
>oivent,  and  it  appeared  that  the  company,  al- 
though having  an  authorized  capital  of  $600,- 
000.  had  only  $^,0G0  of  capital  paid  in  and  an 
indebtedness  at  the  time  the  report  was  made 
of  115,000. 

The  court  below  entered  a  nonsuit  which  the 
court  in  banc  refused  to  take  off  and  plaintiffs 
thereupon  took  this  writ. 

Mr.  Theodore  F.  Jenkins,  for  plaintiffs 
in  error: 

1'he  contract  provides  for  the  negligence  of 
"any  oflicer  or  agent  of  the  Company,  but  not 
for  the  negligence  of  the  Company.  There  is 
a  very  bioad  distinction  between  the  act  of  a 
corporation  and  the  act  of  an  agent  or  officer 
of  a  corporation. 

(Julter  y.  Heno  Real  EstaU  Co.  01  Pa.  867; 
Allegheny  Court ty  Workhouse  t.  Moore,  95  Pa, 
40-»;  WrighVt  App.  99  Pa.  425;  American  iSteam- 
4/iip  Co.  V.  Landreth,  102  Pa.  181;  Duncan  y. 
Dun,  7  W.  N.  C.  246. 

The  special  report  and  the  answer  to  the 
plaintiff's  request  for  an  explanation  of  the  dis- 
crepancy between  the  special  report  and  the 
book,  show  that  the  agent  of  the  defendant  had 
obtained  and  communicated  correctly  the  infor- 
mation as  to  the  paid-in  capital  of  the  Refining 
Conipnny,  and  that  the  defendant  negligently 
did  not  publish  in  the  book  the  information 
communicated  to  it  by  its  agent. 

It  is  against  public  policy  to  allow  an^  per- 
son, natural  or  artificial,  to  contract  against  li- 
ability lor  negligence. 

Camcen  <fc  A.  B.  Co.  ▼.  BaXda/uf,  16  Pa.  67- 
77;  American  Exp.  Co.  y.  tiands,  55  Pa.  140; 
Orogan  y  Adam»  Exp.  Co,  5  Cent.  Rep.  298, 
114  Pa.  523. 

W  here  one  roan  engages  with  another  to  sup- 
ply him  with  a  particular  thing,  to  be  applied 
to  a  certain  use,  in  consideratiun  of  a  pecuniary 
payment,  he  enters  into  an  implied  contract 
that  the  thing  shall  be  reasonably  fit  for  the 
pur]:08e  for  which  it  is  to  be  used,  and  shall 
nut  contain  any  defect  unfitting  it  for  sucb 
purpose,  which  might  have  been  discovered 
by  the  exercise  of  reasonable  skill  and  diligence, 
or  by  ordinary  inquiry  and  examinatiun. 

8  Addison,  Cont.  497,  g  401. 

Ordinary  negligence  is  the  absence  of  such 
care  as  was  reasonably  required  under  the  cir- 
cumstances of  the  particular  case,  and  is  a 
question  for  the  jury. 

Pennttyltania  H,  Co.  t.  Peters,  8  Cent.  Rep. 
405,  116  Pa.  206. 

Mehsrs.  Sharp  4k  AUeman,  for  defendant 
in  error: 

A  mercantile  agency  Is  not  liable  for  a  loss 
to  a  suhiscriber  acting  upon  information  col- 
lected by  its  agents  and  communicated  by  them 
to  him  under  his  written  contract  with  the 
agency,  wherein  it  is  expressly  agreed  that  the 
information  to  be  giyen  subacriben  is  mainly 
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obtained  and  communicated  b^r  servants,  derka^ 
attorneys  and  employes  appointed  as  the  sub- 
agents  of  the  subscriber,  and  expressly  pro- 
viding that  the  mercantile  agency  shall  not  be 
responsible  for  any  loss  ca<ised  by  the  neglect 
of  any  of  the  servants,  attorneys,  clerks  and 
employ^. 

Duncan  ▼.  Dun,  7  W.  N.  C.  246;  Bradstreet 
y.  Everson,  72  Pa.  124;  BulliU  y.  Baird,  37 
Leg.  Int.  171. 

One  may  contract  for  indemnity  against  the 
negligence  of  his  servants  or  agents  or  even  hia 
own  negligence. 

Wood,  Ins.  2d  ed.  pp.  274-286;  Cumberland 
Valley  Mut.  Protection  Co.  y.  Douglas,  58  Pa. 
419;  PhoBJiixF.  Ins.  Co.  v.  Cochran,  51  Pa.  148; 
Gitiuns  Ins.  Co.  y.  Marsh,  41  Pa.  887;  Hari 
V.  Pennsylvania  B.  Co.  112  U.  S.  831  (28  L. 
ed.  717);  Earow  t.  Continental  Ins.  Go.  57 
Wis.  56. 

The  suit  at  bar  was  prematurely  brought. 
The  most  that  could  be  fairly  claimed  of  ui 
would  be  that  we  jpiaranteed  the  subscriber 
against  loss  which  is  the  result  of  our  negli- 
gence. Pursuit  to  insolvency,  or  proof  that 
this  would  be  useless,  is  essential  to  recovery 
against  the  Company. 

6ee  Brown  v.  Brooks,  25  Pa.  210;  also  Iseti 
y.  Hoge,  2  Watts,  128;  Beigart  v.  White,  52 
Pa.  488;  Kramph  y.  IJatz,  52  Pa.  525;  Rudy 
y.  Wolf,  16  Serg.  &  R.  79;  Gilbert.Y.  Henck,  80 
Pa.  205;  Eirkpatrick  y.  White,  29  Pa.  176. 

Pazson»  CK  /.,  delivered  the  opinion  of 
the  court: 

It  is  not  denied  that  the  book  furnished  the 
plaintiffs  by  the  Bradstreet  Company  contained 
a  serious  error.  The  Union  Refining  «&  Manu- 
facturing Company,  of  Jersey  City,  was  there- 
in rated  as  having  $600,000  capital  actually 
paid  in,  wheteas,  in  fact,  that  was  the  amount 
of  its  authorized  capital,  while  only  (20,000 
had  been  paid  in.  This  was  explained  by  the 
Bradstreet  Company  as  a  typographical  error. 
The  plaintiffs  allege  that,  on  the  faith  of  the 
stntement  contained  in  the  book,  they  sold  the 
Union  Refining  &  Manufacturing  Company 
a  bill  of  merchandise  amounting  to  $1,457.47, 
which  has  been  wholly  lost  by  reason  of  the 
insolvency  of  said  company. 

The  defendant  contends  that  it  is  protected 
by  the  following  provision  of  its  contract  with 
the  plaintiffs:  *'That  the  said  Company  shall 
not  be  liable  for  any  loss  or  injury  caused  by 
the  neglect  or  other  act  of  any  ofiicer  or  agent 
of  the  Company  in  procuring,  collecting  and 
communicating  baid  information;  that  the  said 
Comp>*ny  does  not  guarantee  the  correctn< 
of  said  information,    etc. 

Contracts  against  liability  for  neglij^oe 
not  favored  by  the  law.  In  some  instances, 
such  as  common  carriers,  they  are  prohibited 
as  against  public  policy.  In  all  cases  such  con- 
tracts should  be  construed  strictly,  with  eyerj 
intendment  against  the  party  seeking  its  pro- 
tection. This  contract  provides  for  exemption 
from  the  negligence  of  the  officers  and  agents 
of  the  Company,  but  not  from  its  own.  We 
think  the  fair  and  reasonable  construction 
of  it  is  that  the  Company  should  not  be  lia- 
ble for  the  mistakes  of  those  who  collect  and 
impart  the  information.  Thus,  if  the  Com- 
pany had    been    informed   by    the    person 
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wbo  [rave  them  the  report  as  to  the  Union 
Befinin^  &  Manufacturing  Company,  that 
it  had  $600,000  of  paid-up  capital,  ai)d  this 
statement  had  heen  furnishea  as  received, 
"we  think  the  defendants  would  not  have  been 
responsible.  Information  as  to  the  financial 
standing  of  individuals,  firms  and  corporations 
is  sometimes  difficult  to  procure,  and  cannot, 
Id  all  Instances,  be  entirely  accurate.  It  is  a 
delicate  inquiry  always,  and  involves  the  em- 
ployment 01  a  large  number  of  agents  scattered 
over  a  wide  extent  of  country.  In  some  in- 
stances the  information  furnished  may  not  only 
he  erroneous,  but  willfully  false  to  gratify  the 
private  malice  of  the  informant  against  the 
subject  of  the  inquiry. 

The  contract  referred  to  was  evidently  in- 
tended to  protect  the  Company  from  the  con- 
sequence of  errors  from  whatever  cau»e  in  the 
•collection  and  transmission  of  such  informa- 
tion by  its  agents.  Hence,  if  the  Company 
communicates  such  information  as  it  has  re- 
ceived, it  may  well  claim  protection  under  the 
contract,  even  though  such  information  should 
subsequently  appear  to  have  been  erroneous. 
Its  duty  is  to  give  the  information  which  it  re- 
ceives in  good  faith  to  its  customers,  or  to 
those  who  apply  for  it.  In  this  case,  however, 
the  contention  is  that  the  report  made  to  the 
Company  by  its  agent  was  correct,  and  that 
the  mistake  was  the  blunder  of  the  Company 
in  having  it  erroneously  printed  in  its  July 
book.  This  book  was  certainly  issued  by  the 
Company;  it  cannot  be  said  to  he  the  act  of 
any  particular  oilicer  or  agent,  as  would  be 
thp  sending  of  information  as  to  the  standing 
of  a  particular  individual,  or  the  transmis- 
sion of  such  information  by  a  clerk,  In  the 
course  of  his  routine  duties,  to  a  subscriber  or 
•customer.  The  contract  was  against  the  neg- 
ligence of  particular  officers  or  agents,  not 
against  the  negligence  of  the  Company  as  such. 
It  was  certainly  negligence  on  the-  part  of  the 
•Company  to  issue  a  book  containing  such  a 
^ross  error;  not  the  error  of  the  agent  who 
furnished  the  information,  for  he  f uruished  it 
truly,  but  of  the  Company  in  sending  ii  out 
falsely. 

It  was  urged,  however,  that  the  Bradstreet 
Company,  if  liable  at  all,  was  onlv  so  as  guar- 
antor, and  that  as  the  plaintiffs  had  commenced 
no  suit  against  the  refining  company,  they  are 
4iot  entitled  to  recover  agamstthe  defendant  in 
this  action.  We  nei'd  not  discuss  this  propo- 
sition, in  view  of  the  evidence  that  the  refin- 
ing company  is  insolvent. 

Uie  judgment  U  revened,  anci  a  venire  facias 
•de  novo  awarded. 

Absent,  Sterrett  and  WiUiamfl*  //. 


George  REHFU8S  ei  dl.,  Appts., 

s. 

IVlward  B.  MOORE  et  al,  Trading  as  the 
Automatic  Overseaming  Buttonhole  Ma- 
chine Co.,  Limited. 

1*  A  patent  rl^ht  Is  property  within  the 
meaninflr  of  the  Act  of  May  1, 1B76,  which  permits 
the  oontributton  of  property  to  the  capital  of  a 
limited  oopartnership. 
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8.  A  deseriptioa  or  letters-patent  in  iho 
schedule  required  by  the  Act  of  Muy  1, 1876.  to  be 
made  ot  property  contributed  to  a  limited  part- 
nersblp  concern,  by  giving  Its  respective  num- 
bers in  tbe  United  States  Patent  Office,  together 
with  the  name  of  the  inventor  and  the  date  and 
title  of  the  patent,  is  sufficient. 

8*  Different  letters-patent*  which  are  use- 
ful only  as  they  unite  in  formin«r  a  single  device, 
may  all  t>e  considered  and  valued  together  in  ad- 
Justing  the  vaiutition  thereof  which  is  to  be 
placed  in  a  limited  partnership  schedule. 

4*  The  fiiot  that  the  valuation  placed  on 
property  contributed  to  a  limited  nartnership 
concern  and  inserted  in  the  schedule  is  grossly 
excessive  will  not  remove  the  limitation  upon  the 
partner^s  liability  if  it  was  made  honestly  and  in 

'  good  faith  and  through  a  mistaken  idea  of  the 
true  value  of  the  property. 

(May&,188a> 

APPEAL  hy  plaintiiZs  from  a  Judgment  of 
the  Court  of  Common  Pleas,  No.  3,  for 
Philadelphia  County  in  favor  of  dcCeodants  in 
au  action  to  collect  the  debt  of  a  dissolved  part- 
nership from  defendants  as  general  partners 
thereof.    Affirmed, 

The  case  fully  appears  in  the  opinion. 

3/r.  Joseph  M.  Pile,  for  api)ellant8: 

The  Act  of  1876  requires  subscriptions  to  he 
cerlifled  according  to  the  fact. 

Moloney  v.  Bruce,  94  Pa.  249. 

The  mingling  of  these  patents,  and  putting 
one  gross  sum  on  all,  is  a  lumping  surmise,  it 
is  not  sufficient  to  insert  lumping  valuation  in 
the  articles. 

Vanhom  v.  Corcoran,  4  L.  R.  A.  886,  127 
Pa.  255. 

It  will  not  do  to  say  that  the  value  was  fixed 
in  good  faith,  or  that  creditors  had  notice.  It 
is  not  a  question  of  good  faith  or  of  notice  to 
creditors.  It  is  no  defense  that  creditors  liad 
actual  notice. 

Slicble  V.  Strong,  128  Pa.  815. 

If  the  defendants  failed  to  comply  with  the 
requisites  of  the  Act  they  became  general  part- 
ners and  were  liable  as  such. 

AndretDS  v.  tkJiott,  lO  Pa.  47. 

Nesere,  William  A,  Manderson  and 
John  G.  Johnson  for  appellees. 

Clark,  J.,  delivered  the  opinion  of  the  court: 
The  Act  of  June  2,  1874.  Pub.  Laws,  271, 
requires  persons  dei»iring  to  form  a  limited  part- 
hership  or  association  to  file  with  the  recorder 
of  deeds  a  statement  in  writing,  duly  signed 
and  acknowledged,  in  which  shall  be  set  forth 
the  full  names  of  the  persons  assocfafed,  with 
the  amount  of  capital  sub8crit»ed  by  each;  the 
total  amount  of  the  capital,  and  when  and  how 
to  be  paid;  the  character  of  the  business  and 
tbe  location  of  the  same;  t))e  name  of  the  asso- 
ciation, with  the  word  "Limited"  added  there- 
to; the  contemplated  duration  of  the  associa- 
tion, not  exceeding  twenty  years,  and  the  names 
of  the  officers  selected  in  conformity  with  the 
provisions  of  the  Act.  This  Act  contemplated 
that  the  subscriptions  to  the  capital  should  bo 
payable  in  cash  (Moloney  ▼.  Bruce,  04  Pa.  249); 
but  by  the  supplemental  Act  of  May  1,  1876» 
Pub.  Laws,  89,  it  was  provided  that  it  should 
be  lawful  "to  make  contributions  to  the  capital 
thereof,  in  real  or  personal  estate,  mines  or 
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other  property,  at  a  valuatioD  to  be  approved 
by  all  the  members  subscribing  to  the  capital  of 
such  associatioD;"  provided,  that  in  the  state- 
ment, "subscriptions  to  the  capital,  whether  in 
cash  or  in  property,  shall  be  certified  in  this 
respect  according  to  the  fact;  and  when  prop- 
erty has  been  contributed  as  part  of  the  capi- 
tal, a  schedule  containing  the  names  of  the 
parties  so  contributing,  witb  a  description  and 
valuation  of  the  property  so  contributed,  shall 
be  inserted." 

The  Automatic  Overseaming  Buttonhole 
Machine  Company,  Limited,  was  organized 
under  the  Act  of  1874  and  its  supplements;  the 
statement  filed  is  in  due  form  and  sets  forth  in 
detail  the  various  matters  required.  The  cap- 
ital is  fixed  at  $500,000,  of  which  |496,970  is 
contributed  by  Charles  R.  Deacon,  "in  prop- 
erty at  a  valuation  approved  bjr  all  the  mem- 
bers of  the  association  subscribing  to  the  capi- 
tal thereof;  a  schedule  containing  the  name  of 
the  party  contributing  said  property,  with  a 
description  and  valuation  of  the  property  so 
contribute(>/'  being  inserted  as  follows: 

"Property  contributed  by  Charles  R.  Deacon, 
18  follows: 

**Letters-Patent  of  the  United  SUtes,  No. 
286,9^9,  for  Improvements  in  Buttonhole  At- 
tachments for  Sewing  Machines,  dated  October 
23,  1888,  granted  to  the  'Banks  Buttonhole 
Machine  Company,  Limited,'  Assignee  of 
Ciiarles  M.  Bunics. 

"Letters-Patent  of  the  United  States,  No.  287, 
218,  for  Improvements  in  Buttonhole  Sewing 
Machines,  dated  October  28,  1888,  granted  to 
the  '  Banks  Buttonhole  Machine  Company, 
Limited,'  Assignee  of  Charles  M.  Banks. 

"Letters-Patent  of  the  United  States.  No. 
805,657,  for  Improvements  in  Buttonhole  Sew- 
ing Machines,  dated  September  28.  Ib84,  grant- 
ed to  Charles  M.  Banks,  and  assigned  to  the 
'Banks  Buttonhole  Machine  Company,  Lim- 
ited,' October  12,  188-. 

"Right,  title  and  interest  in  three  certain  let- 
ters-patent of  the  Dominion  of  Canada,  for  the 
same  inventions  patented  in  the  United  States 
by  letters-patent  No.  286,989,  dated  October 
28.  1888,  No.  287,218,  dated  October  28,  1883, 
and  No.  805,657,  dated  September  28,  1884, 
laid  Canadian  letters-patent  having  been  grant- 
ed but  not  delivered  owing  to  models  not  hav- 
ing been  supplied. 

"And  which  letters-patent,  rights  and  inter- 
ests are  valued  at  the  sum  of  four  hundred  and, 
ninety-six  thousand  six  hundred  and  seventy 
dollars  (|496,670),  by  all  the  members  of  the 
association  subscribing  to  the  capital  stock 
thereof.  The  balance  of  said  capital,  to  wit, 
three  thousand  and  thirty  dollars  ($8,080),  has 
been  paid  in  cash  by  the  members  contributing 
the  same." 

It  will  be  observed  that  these  letters-patent 
are  scheduled  and  described  by  giving  their 
respective  numbers  in  the  Patent  Office  of 
the  United  States,  the  name  of  the  inventor, 
the  date  of  the  patent  and  its  title.  The  Cana- 
dian letters-patent  "for  the  same  inventions," 
not  yet  issued,  were  described  for  identifica- 
tion by  their  numbers  in  the  United  States  Pat- 
ent Office,  and  as  the  right  was  not  yet  abso- 
lute, the  schedule  covered  the  right,  title  and 
interest  of  the  member  contributing  the  same. 
No  more  complete,  accurate  and  definite  de- 
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scription  could  have  been  made,  as  a  reference 
to  the  several  numbers  in  the  Patent  Office 
would  disclose  every  particular  respecting  the- 
nature  of  the  patents  and  validity  of  the  same. 
These  inventions,  moioover,  were  considered 
valuable  only  in  combination ;  one  of  them,  as  we 
und'rstand,  covered  the  foundation  principle  of 
the  invention,  and  the  others  were  in  aid  of  it» 
practical  operation.  The  patents,  although  dis- 
tinct, were  considered  useful  only  as  they  united 
in  the  completion. and  operation  of  a  single  de- 
vice embodying  the  principle  of  all  three  com- 
bined. In  adjusting  the  valuation  of  these  pat- 
ents, therefore,  they  were  properly  considered 
and  valued  together.  The  contributor  of  these 
patents  seems  to  have  acted  in  trust  for  himself 
and  others,  but  no  question  is  raised  as  to 
that.  But  i  t  is  objected,  first,  that  paten  t  ri^h  ta 
are  not  "personal  estate"  or  "property"  with- 
in the  meaning  of  the  Act  of  1876,  and  second, 
if  they  are,  there  was  no  proper  valuation  of 
these  patents  inserted  in  the  schedule. 

Property  is  corporeal  or  incorporeal;  one 
may  be  said,  with '  equal  fvro'priety,  to  have- 
property  in  a  farm  or  a  horse,  or  m  an  ease- 
ment, a  franchise  or  in  i^.ttnrs-patent.  A  pat- 
ent right  is  the  subject  of  psdignment,  siU* 
and  inheritance.  It  may  ?.ot,  perhaps,  be  li- 
able to  a  sale  on  a  common-law  ( xecutfon,  as 
it  has  no  visible  and  tangible  existence,  and  ia 
a  species  of  property  which  is  Iiicai^ble  of 
manual  seizure;  but  the  higLest  co'irts  in  New 
York  and  California  have  atflimei  the  power 
upon  a  creditor's  bill  to  order  the  sflsignment 
and  sale  of  a  patent  right  lor  the  payment  of 
the  patentee's  judgment  debts  (see  OHiett  v. 
Bate,  86  N.  T.  87;  Pacific  Bank  v.  Robimjn, 
57  Cal.  620),  and  the  same  power  was  suEtained 
in  Ager  v.  Murray,  105  U.  8.  1£6  (26  L.  ed. 
042),  21  Am.  L.  Reg.  N.  S.  469,  in  the  Su- 
preme Court  of  the  United  States,  where  Mr, 
Justice  Gray,  in  delivering  the  opinion  of  (he 
court,  said:  "A  patent  or  a  copyright,  which 
vests  the  sole  and  exclusive  right  of  makings 
using  and  vending  the  invention,  or  of  publish- 
ing and  selling  the  book,  in  the  person  to 
whom  it  has  b^n  granted  hj  the  government, 
as  against  all  persons  not  deriving  title  through 
him.  is  property,  capable  of  being  assigped 
by  nimat  his  pleasure,  although  his  assign- 
ment, unless  recorded  in  the  proper  office,  !• 
void  against  subsequent  purchasers  or  mort- 
gagees for  a  valuable  consideration,"  without 
notice. 

In  England  it  has  long  been  held  that  a  pat- 
ent right  would  pass  by  assignment  in  bank- 
ruptcy even  without  expresseof  words  to  that 
effect  in  the  Bankrupt  Act.  Hum  v.  Stroen^ 
fon,  8Bos.  &P.565.  See  also  Curtiss,  Patenta,. 
§  174,  and  Ager  v.  Murray,  supra,  and  caaea 
there  cited. 

We  think  there  can  be  no  question  that  a  pat- 
ent right  is  such  property  as  may  be  contributed 
to  the  capital  of  a  limited  partnership  associa- 
tion, within  the  meaning  of  the  Act  of  1876. 
All  property  thus  contributed  is  to  go  into  the 
capital  "at  a  valuation  to  be  approved  bv  all  the- 
members  subscribing  to  the  capital,"  and  the  val- 
uation so  made  is  to  be  inserted  in  the  statement. 

In  Mnloney  v.  Bruce,  ©4  Pa.  249,  it  was  held 
that  if  parties  seek  to  have  all  the  advanugea 
of  a  partnership,  and  yet  limit  their  liabilitir 
to  creditors,  they  must  comply  strictly  witk 
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the  Act  of  Jun«  9,  1874.  The  object  of  the 
Act  of  May  1, 1876,  lequiiiDg  a  schedule  of 
the  property  contributed,  it  was  said,  was  to 
eDable  creditors  to  ascertain  precisely  of  what 
the  property  consists,  and  to  judge  oi:  its  value, 
and  that  where  property  has  not  teen  scheduled 
and  valued  there  is  no  payment  of  the  capital. 
In  that  case,  the  property  contributed  was,  "A 
contract  with  the  ^Pennsylvania  Glol)e  Gas 
Light  Company,  at  the  valuation  of  $2,500; 
merchandise,  consisting  of  iron,  steel,  tin  and 
copper  wire,  gas  pipes,  etc.,  all  the  goods, 
tools  and  chattels  now  on  the  premises,  209 
Lackawanna  Avenue,  Scranton  City,"  etc. 
"This/'  says  the  court,  in  that  case,  *is  not 
the  kind  of  schedule  contemplated  by  the  Act 
of  1876.  The  description  is  too  general  to  en- 
able anyone  to  form  a  correct  estimate  of  the 
extent  of  the  property,  and  the  lumping  valua- 
tion renders  it  equally  di£9cult  to  jud^  of  the 
values.  The  property  contributed  was  intended 
as  the  equivalent  of  the  cash  capital,  and  the 
plain  object  of  the  provision  in  the  Act  of  1876, 
requiring  a  schedule,  was  to  enable  creditors 
to  ascertain  precisely  of  what  the  property  con- 
sisted and  to  judge  of  its  value." 
^  In  Vanhom  v.  Ooreoran,  127  Pa.  256,  4  L. 
R  A.  886,  we  held  that  where  property  is  con- 
tributed, it  must  be  property  valuable  for  the 
business  of  the  company  and  for  the  payment 
of  its  creditors,  and  the  certiflcate  must  set 
forth  in  its  statement  such  a  description  of  the 
property  contributed  as  will  enable  creditors 
to  ascertain  precisely  of  what  the  property  con- 
sists, and  to  judge  of  its  value. 

In  that  case,  the  statement  showed  a  sub- 
scription of  property  "paid  in  merchandise, 
lumt)er,  book  accounts  and  bills  receivable 
transferred  to  the  association,  $21,600.18,  and 
in  cash,  $8,890.82,  making  a  total  subscription 
of  $25,000."  It  appeared  that  the  $21,609.18 
represented  the  difference  between  the  esti- 
mated assets  and  liabilities  of  the  firm  subscrib- 
ing to  the  capital  of  the  association,  and  if  ihe 
statement  had  certified,  in  this  respect,  cor- 
rectly "  according  to  the  fact/'  the  orpniza- 
tion  would  have  oeen  defective;  and  the  cer- 
tificate was  held  to  be  insufficient. 

In  8hd>U  V.  Btrang,  128  Pa.  815,  the  sub- 
scription was  of  "  machinery  to  be  valued  and 
accepted,"  but  there  was  no  schedule,  and  it 
was  held  that  the  recorded  statement  must 
show  a  schedule  with  a  detailed  description 
and  valuation  of  the  machinery  as  required  by 
the  Act  of  1876,  otherwise  the  members  will 
be  held  as  general  partners.  "  The  question," 
says  our  brother  Sterrett,  in  delivering  the 
opinion  of  the  court,  "is  not  one  of  good 
faith  on  the  part  of  the  defendants,  or  of  no- 
tice to  the  creditors,  but  whether,  in  their  at- 
tempt to  form  a  limited  partnership,  they  con- 
formed to  the  law;  if  they  did  not,  their  attempt 
was  abortive,  and  it  is  no  difference  that  cred- 
itors had  actual  knowledge  of  the  facts  re- 
quired to  be  set  out  in  the  required  statement." 

But  where,  as  here,  the  statement  is  in  due 
form  and  contains  all  the  essential  require- 
ments of  the  Statute,  but  the  valuation  is  alleged 
to  be  unconscionable,  and  inserted  in  the  state- 
ment without  any  proper  consideration  of  the 
inherent  or  intrinsic  worth  of  the  property 
contributed,  the  question  is  one  of  good  faith. 
All  property  contributed,  under  the  Act  of 
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1876,  is  to  go  into  the  capital  "  at  the  valuatioik 
to  be  approved  by  all  the  members  subscribin/^ 
to  the  capital,"  and  the  subscribers  would  not 
be  justified,  perhaps,  in  fixing  a  grossly  fic- 
titious and  fraudulent  valuation  to  mislead  and 
defraud  creditors.  But  if  their  estimate  ia 
made  honestly  and  in  good  faith,  it  must  be 
accepted*  although  mistaken,  and  even  grossly 
excessive.  Their  motives  must  be  considered 
as  of  tbe  time  when  ihe  valuation  was  made;  it 
will  not  do  to  condemn  their  estimate  of  the- 
property  because  it  afterwards  proved  worth* 
less,  ana  tbe  enterprise  resulted  in  a  disastrous 
failure.  In  this  case  there  is  no  evidence  of 
fraud.  The  members  of  the  association  seem 
to  have  believed  t^ese  patents  to  have  been  of 
extremely  great  value.  One  fifth  interest  iA 
tbe  original  invention  cost  $10,000;  the  re> 
maining  four  fifths  were  held  by  Mintzer  and 
Banks,  and  the  entire  patent  was  thus  con* 
tributed  to  the  association. 

The  design  of  the  association  was  to  maniH 
facture  extensively  a  device  attachable  to  th» 
ordinary  sewing  machine,  for  working  button* 
holes,  which,  it  was  believed,  would  come- 
into  universal  use,  not  only  for  factory,  but 
for  family  uses.  Banks'  invention  worked 
the  buttonhole,  but  did  not  cut  the  cloth;  a. 
cutter  attachment  was  afterwards  perfected 
and  turned  into '  the  Association,  and  thei^ 
the  device  not  only  cut  the  cloth,  but  worked 
the  buttonholes  in  a  very  perfect  manner. 
When  this  device  was  attached  to  the  sewing* 
machine,  however,  the  needle  had  to  be 
lengthened,  and  the  operation  of  the  machine 
was  impaired  somewhat  from  the  vibration  of 
the  needle. 

Major  Moore  was  asked:  "  What  were  those 
patents  worth  at  that  time,  independent  of 
your  patent  and  your  improvements?" 

A,  That  is  a  very  indefinite  question;  no- 
man  can  tell  tbe  value  of  a  patent  until  it  i» 
tried.  Mr.  Banks'  patent  involved  what  I  re- 
garded as  of  veiT  great  value — a  slide  that 
moves  straight  forward,  stops,  a  disc  turna 
and  moves  that  again  in  tbe  same  direction— a. 
thing  that  had  never  been  done  before,  and  for 
which  he  holds  the  button  patent.  That  I  re- 
garded as  very  valuable. 

Q.  Did  you  ever  have  an  idea  yourself  that 
those  patents  were  worth  any  such  sum  of 
money? 

A,  Tes,  sir,  I  did.  If  you  want  to  know 
the  reason,  I  will  tell  you. 

Q.  I  would  like  to  have  it 

A,  A  patent,  as  I  said,  is  worth  just  what  it 
will  l)e  able  to  earn.  That  patent,  which  was  ihe^ 
ground- fioor  patent,  contemplated  in  its  con- 
struction of  ^oing  into  every  household  in  this* 
country,  if  it  could  have  been  made  to  do  it; 
and  I  believed  at  the  time  it  could  have  been 
done;  and  when  you  contemplate  what  a  country 
this  is,  and  other  countries  beside,  if  we  could 
produce  a  machine  of  that  kind,  by  which  a. 
woman  oould  change  that  by  removing  four 
screws,  nuike  her  buttonholes,  then  change  it 
back  into  a  plain  sewing-machine,  we  thought 
that  would  be  a  very  valuable  patent.  Mr. 
Rob  fuss  tried  it  years  before.  It  was  the  mak- 
ing of  the  American  Sewing- Machine  Com- 
pany, and  we  believed  it  was  valuable.  Oth- 
erwise we  would  not  have  stepped  up  and  put 
down  our  money. 
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Q.  The  reason  why  you  helieved  those  pat- 
-ents  were  worth  that  enonnous  sum  of  money 
was  because  you  expected  in  the  future  to  per- 
fect that  improvement  and  to  put,  as  you  say, 
ihe  machine  in  every  house  in  the  country? 

A.  We  did. 

Q.  It  was  the  expectation  of  being  able  to 
•do  that,  that  made  the  patents,  in  your  mind, 
valuable? 

A.  Yes,  sir.  It  is  the  earning  capacity  of 
that  machine  that  made  it  valuable.  I  have 
never  sold  a  share  of  stock  in  that  company, 
from  the  time  it  was  organize<l  under  Banks 
up  to  the  present  time;  and  I  think  I  have 
$kO,000  in  it.  That  shows  what  my  faith  has 
been  in  it.  I  never  offered  a  share  of  stock 
ior  sale.  No  man  ever  bought  a  share  of  stock 
from  me,  and  I  am  still  spending  money  on  it. 

Q.  You  are  the  proprietor  of  the  patents 
now? 

A,  Yes,  sir;  and  I  have  still  the  same  faith 
I  had  before.  I  want  to  say  further,  with  ref- 
erence to  these  patents,  what  my  experience 
has  been.  The  earning  capacity  of  a  patent, 
if  you  can  get  it  right,  u  very  great.  The  fiist 
buttonhole  machine  that  I  was  in  was  not  a 
success,  although  a  contract  was  made  with 
the  Singer  Company  to  put  it  on  all  their  ma- 
chines. That  company  transferred  the  prin- 
ciple it  had  in  that  buttonhole  machine  into  a 
>compan^.  The  device  on  it  does  not  cost  $10, 
and  yet  it  has  been  earning  the  interest  of  a  mil- 
lion dollars.  We  went  out  of  that  company 
and  organized  another  company,  for  which  we 
paid  $2,000,  three  of  us,  and  four  of  us  went 
into  it  and  organized  a  company  on  the  basis 
of  $50,000.  1  have  taken  out  of  that  in  the 
last  four  years  about  $12,000.  It  is  not  what 
you  think  a  thing  is  worth,  to  look  at  it;  it  is 
what  you  think  it  will  earn.  You  would  not 
^ive  me  a  five-cent  piece  for  that  to  look  at  it. 
That  cost  ten  dollars  to  put  on  a  sewing  ma- 
<;hine;  yet,  I  tell  you,  that  under  the  control 
of  two  companies,  a  combination  was  formed 
to  put  that  on  a  sewing  machine,  and  yet  it 
has  earned  the  interest  of  a  million  dollars.  I 
-do  not  know  whether  it  has  not  paid  more  than 
that— two  million  dollars;  because,  on  one  side, 
I  cannot  tell  how  much  they  get.  The  other 
«idc  has  paid  10  per  cent  on  $800,000.  That 
^patent  did  not  cost  $10  to  make. 

Q,  Then  you  got  together  with  those  other 
gentlemen,  Mr.  Ix>ng,  Mr.  Gray,  Mr.  Shipley, 
Mr.  Deacon  and  Mr.  Williamson,  and  signed 
an  agreement  agreeing  that  that  patent  was 
worth  $496,070. 

A.  We  did. 

Q.  How  did  you  get  Just  that  amount  of 
money  ?  How  did  you  fix  that  ? 

A.  I  do  not  know  how  it  was  done.  The 
original  value  was  fixed  by  Dr.  Mintzer  and 
Banks,  and  we  accepted  the  situation  as  they 
juade  it. 

This  testimony  illustrates  the  great  degree  of 
•confidence  which  the  members  of  the  associa- 
tion had  in  the  success  of  their  enterprise,  and 
in  the  value  of  these  patents.  It  appears  that 
the  same  patents  had  previously  been  put  into 
what  was  known  as  the  Banks'Buttonhole  Ma- 
chine Company  at  the  valuation  of  $500,000. 
This  valuation  was  made  by  Dr.  Mintzer  and 
Charles  M.  Banks,  the  owners  of  the  patents. 
That  company , whilst  endeavoring  to i)erfect  the 
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action  of  this  device,  had  some  differences  arise 
between  its  members,  and  went  into  liquida- 
tion,  and  the  re-organization  was  effected  un- 
der the  name  of  the  Automatic  Overseaming 
Buttonhole  Company,  Limited,  (he  patents  be- 
ing put  in  at  the  same  price,  less  the  amount  of 
cash  con tri bated. 

Dr.  Mintzer  testified  that  when  Banks  sold 
his  patents,  the  device  worked  quite  satisfactori- 
ly. He  says:  '*  We  mostclearly  defined  satisfac- 
Uirily  a  principle,  but  oftentimes  it  wants  close 
adjustment  before  it  will  do  practical  work. 
Such  was  the  position  when  Mr.  Banks  sold 
his  patents." 

He  says,  further,  that  he  regarded  the  Banks 
patent  as  involving  an  exceedingly  valuable  prin- 
ciple, out  of  which  he  exi)ected  a  very  large  sum 
of  money  would  be  realized;  that  their  coun- 
sel was  Mr.  Connolly,  a  patent  lawyer  of  very 
large  experience,  and,  in  fixing  the  valuation 
he  deferred  to  the  opinion  of  his  counsel,  but 
he  joined  in  the  certificate  believing  that  it 
was  all  right  and  proper.  Mr.  Deacon  testifies 
that  the  members  of  the  association  agreed  to 
accept  the  valuaiion  that  had  been  placed  upon 
the  patents  in  the  old  company;  that  the  capi- 
tal was  $500,000,  and  thev  decided  to  deduct 
the  cash  contributed,  and  the  balance  waa 
agreed  upon  as  the  value  of  the  patents.  He 
says :  "  I  believe  the  patents  to  be  very  valu- 
able. I  had  considerable  experience  in  the  sew- 
ing-machine business,  and  1  thought  it  was  the 
best  buttonhole  I  had  f^en,  and  on  the  strength 
of  it  I  invested  the  money  in  the  old  company." 

Charles  B.  I^e  says  he  thought  the  patents 
were  worth  the  amount  of  their  valuation,  or 
he  would  not  have  signed  the  papers  or  paid 
his  money. 

The  case  depends  upon  this  testimony;  there 
is  practically  nothing  to  support  a  charcre  of 
fraud.  The  testimony  clearly  shows  that  tiiis 
enterprise  was  undertaken  in  good  faith,  and 
that  the  members  had  the  utmost  confidence  in 
its  final  suceef«  They  paid  in  the  cash  capi* 
tal  and  contributed  as  much  more  in  aid  of  the 
enterprise.  The  whole  trouble  was,  that,  al- 
though the  invention  was  valuable  in  median* 
ical  conception  and  was  a  pioneer  invention  in 
its  line,  yet  others,  who  were  active  in  the  same 
direction,  relieved  its  imperfections  and  reaped 
the  reward.  The  plaintiffs  were  not  deceived. 
They  knew  the  nature  and  character  of  the 
several  contributions  made  to  the  association, 
for  these  contributions  were  certified  upon  the 
record  according  to  the  fact,  and  they  bad  be- 
sides, actual,  personal  and  intimate  knowledge 
of  the  resources  of  the  company.  We  are  of 
opinion  that  this  was  a  good- faith  transaiy 
tion,  and  the  judgment  should  be  afBrmed. 

Judgment  affirmed, 

Pazflon,  Ch,  J,f  and  Williame,  J.,  absent 
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1.   A  person  sellings  ^oods  fi*om  door  to 

KOTS.— Prnperfy  rigihtr^  conetitutionai  guarantu* 
The  riffbt  to  acquire,  hold  and  enjoy  property  ii 
guaranteed  by  the  fundamental  law  ox  go  venunenS 
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door  as  an  a^ent  of  the  manufaoturen  at  a 
aaiary,  with  no  personal  Interest  In  the  ffoodls  or 
their  proceeds,  is  a  peddler  within  the  meaning 
of  Che  Act  of  Apri]  17,  1840,  prohlbitinir  peddUnsr 
in  Bchuylkili  Oounty. 

"B.  Tho  rif  hi  of  *'acqiiliiii(^»  poflaemiiii^ 
and  protectlii^  property,^  given  by  the 
Constitution,  does  not  include  the  right  to  seU 
roods  as  a  peddler,  when  tliat  is  prohibited  by 
statute. 

9.   A  state  statate  prohibiting^  the  sale 
of  g^ooda  by  hawkers  or  peddlers  is  not  void  as 
( a  refrulation  of  oommeroe,  where  there  is  no  dis- 
crimination against  nonresidents,  or  goods  from 
•out  of  the  State. 

(Match  17, 188UD 

APPEAL  by  defeDdants  from  a  Judgment  of 
the  Court  of  Quarter  Sessions  for  Scbujl- 
lull  County  coavicting  them  of  hawking  and 
peddling  contrary  to  ibe  Statute  and  sentenc- 
ing them  to  pay  a  fine  therefor.     Affirmed, 

The  facts  are  fullvBtatcd  in  the  opinion. 

MessTi.  John  B.  Hinkson  and  Cyrus  G. 
]>err,  for  appellants: 

Under  the  Constitution  of  this  Common- 
wealth the  acquisition,  possession  and  protec- 
tion of  property,  and,  as  necessarily  incidental 
thereto,  the  sale  or  exchange  of  it,  are  iuhe- 
xent  and  indefeasible  rights  which  even  the 
Legislature  cannot  invade;  and  an  Act  of  As- 
sembly which  makes  the  owner  of  chattels, 
who  desires  to  dispose  of  them,  and  with  that 
Tiew  seeks  a  purchaser  from  house  to  house, 
guilty  of  a  penal  ofifeose,  is  an  invasion  of 
those  rights,  and  therefore  void. 

State  Const,  art.  1,  §  1;  SMrpUss  v,  Phila- 
delphia, 21  Pa.  166;  Baltirtwre  v.  Badeckc,  40 
Md.  217;  Tick  Wo  v.  Uapkim.  118  U.  S.  356  (80 
L.  ed.  2<20);  People  v.  Marx,  <W  ^  V  ^77,  52 
Am.  Rep.  84;  Bertholf  v.  (/Reilly.  74  "V  Y.  515; 
Be  Jacobs,  98  N.  Y.  98;  Bt  Peddler's  License,  22 
W.  N.  C.  35;  Fromberg's  Petition,  4  Pa.  Co.  Ct. 
Rep.  354;  Sharon  Borough  v.  Q olden.  Id.  857. 

An  Act  of  Assembly  which  prohibits  the  sale 
by  the  owner  or  his  agent,  in  any  part  of  this 


Commonwealth,  of  goods  manufactured  and 
owned  by  citizens  of  another  State,  id  an  inter- 
ference with  the  exclusive  right  of  Congress, 
under  the  Federal  Constitution,  to  re^ailute  in- 
terstaie  commerce,  and  is  therefore  void. 

U.  S.  Const,  cl.  4,  §  8,  art.  1;  Mobile  Co.  v. 
KimbaU,  102  U.  S.  691  (2rt  L.  ed.  288);  QUm- 
center  t'trry  Go,  v.  Pennsylvania,  114  U.  S.  196 
(29  L,  ed.  158);  f^nta  Clara  Co  v.  Soiit'iem 
Pae,  E,  Co,  US  U.  8. 894  (80  L.  ed.  118);  Stocl^ 
ton  vj  Baltimore  dh  N,  T.  B,  Co,  1  Inters.  Com. 
Rep.  411,  82  Fed.  Rep.  9;  Welton  v.  Missouri, 
91  U.  8.  280  (28  L.  ed.  H49);  Gibbons  v.  Ogden, 
22  U.  8.  9  Wheat.  1  (6  L.  ed.  23);  U,  8.  v.  Lees, 
46  Phila.  Leg.  Int  88:  Moran  v.  New  Orleans, 
112  U.  8.  69  (28  L.  ed.  653);  Walling  v.  Mich- 
igan,  116  U.  8.  446  C^»  L.  ed.  691);  Leloup  ▼. 
Mobile,  127  U.  8.  640  (82  L.  ed.  811);  Fargo  ▼. 
Michigan,  121  U.  8.  230  (80  L.  ed.  888);  Bob- 
bins V.  Shelhfi  Co,  Taxing  Dist,  120  U.  8.  489 
(30  L.  ed.  694);  Philadelphia  dS.  Steamship  Go, 
V.  Pennsylvania,  122  U.  8.  826  (80  L.  ed.  1200); 
Asher  v.  Texas,  128  U.  8.  129  (32  L.  ed.  868); 
Simmons  Hardware  Co,  v.  McGvire,  S9  La. 
Ann.  848;  ExparU  Bosenblatt,  19  Nev.  439; 
Almy  V.  California,  65  U.  8.  24  How.  169  (16 
L.  ed.  644);  Stoutenburgh  v.  Hennick,  129  U.  8. 
141  (82  L.  ed.  637);  Peo)}U  ▼.  OiOson,  12  Cent. 
Rep.  616, 109  N.  Y.  88i). 

The  sale  by  a  manufacturer  of  his  own  goods 
odIv  is  not  hawking  andpeddling. 

Chester  v.  Larkin,  4  Week.  Rep.  21,  J^sMyn 
▼.  Parson,  L.  R.  7  Exch.  129. 

Messrs,  Georj^e  J.  Wadlin;^er,  Jol^in 
W.  Ryon  and  R.  H.  Koch,  Diet,  Atty.,  £or 
appellee: 

If  the  Act  of  April  17,  1846,  is  a  legitimate 
exercise  of  the  police  power  of  the  State  foi  tbe 
prevention  of  fraud  and  the  preservation  of 
the  public  morals,  it  is  not  iDConsistent  with 
the  Constitution  of  the  Commonwealth. 

Poicell  V.  Pennsylvania,  127  U.  8.  678  (32  L. 
ed.  253);  Mvgler  v.  Kansas,  128  U  S.  623,  663 
(81  L.  ed.  205,  211);  Butcliers  Union  8.  H.  dt  L, 
L,  Co.  V.  Crescent  City  L.  L,  d  S,  H.  Co,  111  U. 
8. 751  (28  L.ed.  587);  Barbier  v.ConnMly,  113  U. 


<Gom.  V.  Bacon,  18  Bush,  214),  whether  real  or  per- 
«onal.    Ervine*8  App.  16  Pa.  206. 

The  right  to  life  includes  the  riffht  to  exercise  the 
fftculiies  and  follow  any  lawful  avocation.  Bor- 
tholf  V.  O'KeiUy,  74  N.  Y.  609, 18  Am.  L.  Reg.  N.  S. 
UL 

The  sanctity  of  private  property,  under  whatever 
guise  it  Is  attempted  to  he  assailed  by  legislation, 
iB  effectively  protected  by  the  guaranty  of  the 
Constitution.   Wjmehamer  v.  People,  13  N.  Y.  878. 

Hawkers  and  peddlers  sutjeet  to  state  license. 

Hawkers  and  peddlers  are  Itinerant  or  traveling 
traders,  who  carry  goods  about  for  sale.  Merriam 
T.  Langdon,  10  Conn.  460;  Alcott  v.  State,  8  Blaokf. 

•  ;  Oolson  v.  State,  7  Blackf.  560;  Spencer  v.  Whlt- 
tng,  68  Iowa,  678 ;  Keller  v.  State,  U  Md.  625 ;  Com. 
T.  Flamum,  114  Mass.  287 :  Com.  v.  Ober,  12  Cush. 
483;  Page  v.  State,  6  Mo.  S»5 ;  Whitfield  v.  Longest, 

•  Ired.  L.  268 ;  Plymouth  v.  Pettijohn,  4  Dev.  L>.  601; 
Cincinnati  v.  Bryson,  16  Ohio,  6925 ;  Mays  v.  Cincin- 
nati, 1  Ohio  St.  268;  Com.  v.  Willis,  14  Serg.  ft  R. 
806 ;  Fisher  v.  Patterson.  18  Pa.  888 ;  State  v.  Charles- 
ton, 10  Rich.  L.  240;  State  v.  Pinolcney,  10  Bich.  L. 
474;  State  v.  Belcher,  1  McMull.  L.  40;  Charleston 
V.  Ahrens,  4  Strob.  L.  241 ;  Davenport  v.  Rice,  75 
Iowa|74. 

A  peddler  Is  one  who  travels  about  on  foot  or  in  a 
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I  vehicle  from  town  to  town  or  from  house  to  house 
carrying  his  goods,  wares  and  merchandise  for 
sole.  Woolman  v.  State,  2  Swan,  853;  Higgins  v. 
Kinker,  47  Tex.  402 ;  Cook  v.  Pennsylvania,  VI  U,  S. 
666  (24  L.  ed.  1015);  Henderson  v.  New  York,  02  U. 
S.  268  (28  L.  ed.  548);  Andrews  v.  White,  8»  Me.  888; 
Huntington  v.  Cheesbro,  57  Ind.  74. 

A  statute  imposing  a  penalty  or  forfeiture  for 
peddling  without  a  license  does  not  apply  to  goods 
forwarded  from  without  the  State  upon  orders 
procured  by  an  agent  of  the  seller.  Burba nk  v. 
McDuffee,  66  Me.  185;  MorriJl  v.  State,  88  Wis.  428; 
Wrought  Iron  Range  Co.  y.  Johnson  (GaJpost. 
p. . 

The  Constitution  authorfases  the  General  A»- 
seifably  to  tax  peddlers,  and  does  not  prevent  the 
Legislature  from  authorizing  municipal  corpora- 
tions to  tax  for  such  purpose.  Wiggins  v.  Chicago, 
68I1L872. 

The  usual  method  is  to  tax  them  a  specific  sum 
per  year.  Wynne  v.  Wright,  1  Dev.  ft  B.  L.  10; 
Cowles  V.  Brittain,  2  Hawks,  204;  Wilmington  v. 
Roby,  8  Ired.  L.  2S0. 

The  license  issued  is  a  personal  privilege.  Temple 
V.  Sumner,  51  Miss.  13.  See  note  to  State  v.  Rich- 
ards (W.  Va.)  8  L.  R.  A.  705;  Com.  v.  Smith,  6  Bush, 
808:  Mork  v.  Com.  6  Bush,  807;  Gibson  v.  Kauffieid. 
68  Pa.  168. 
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8.  27  (28  L.  ed.  928);  Tick  Wo  ▼.  Sopkim,  118 
U.  S.  356  (80  L.  ed.  220);  Kidd  ▼.  Peanan,  128 
U.  8.  l(82L.ed.846). 

The  appellants  are  hawkers  and  peddlers 
within  the  meaning  of  our  Act. 

Cam.  V,  Edsan,  2  Pa.  Co.  Ct.  Rep.  877; 
Oib9on  y.  Eavffieid,  88  Pa.  188;  Weise  y.  Kell,  2 
Pa,  Co.  Ct.  Rep.  286;  Fisher  y.  Patterson,  18 
Pa.  886;  Qm.  y.  Cotton,  1  Chester  Co.  Rep.  77; 
Com.  y.  WiUis,  14«l«cg.  &  R  898. 

Williams*  J.»  deliyered  the  opinion  of  the 
court: 

The  defendants  were  empjloyed  at  a  salary  by 
a  manufacturing  company  in  Rhode  Islana,  to 
sell  an  article  of  merchandise  called  '*Soapine." 
They  came  into  the  Countv  of  Schuylkill  in  the 
regolar  course  of  their  employ  ment,  and  as  they 
say  in  the  history  of  the  case  in  their  paper- 
book  "were  in  the  countjr  temporarily  for  the 
purpose  of  selling  this  article  as  the  agents  of 
the  manufacturers. "  When  they  had  completed 
their  canyass  of  the  County  of  Schuylkill,  they 
would,  if  continuing  in  the  employment  of 
the  manufacturers,  moye  on  to  another  county, 
and  subject  its  citizens  to  the  same  system  of 
house-to-house  visitation  and  personal  solicita- 
tion. 

By  the  Act  of  April  17,  1846,  §  1,  the  sale  of 
foreign  or  domestic  goods,  wares  and  merchan- 
dise m  the  County  of  Schuylkill  b^  any  person 
or  i)ersonsas  a  hawker  or  peddler  is  forbidden. 
The  defendants  were  arrested  under  this  Act 
while  encaged  in  selling  8oai)inefrom  house  to 
house  in  Mahanoy  City,  and  indicted.  On  the 
trial  the  jury  rendered  a  special  yerdict,  finding 
the  defendants  guilty  of  selling  soapine  from 
door  to  door,  as  the  agents  of  the  manufactur- 
ers, at  a  salary,  with  no  personal  interest  in  the 
goods  or  their  proceeds,  and  submitted  these 
facts  to  the  judgment  of  the  court.  The  theory 
of  the  defendants  appears  to  have  been  that  the 
manner  in  which  their  sales  were  made  was  of 
no  consequence,  if  they  did  not  own  the  articles 
sold,  but  acted  as  the  a^nts  of  the  owners. 
But  it  is  the  manner  of  sale  that  makes  a 
peddler. 

Webster  defines  a  peddler  as  "one  that  carries 
about  small  commodities  on  his  back,  or  in  a 
cart  or  wagon,  and  sells  them."  In  the  Law 
Dictionary  of  Rapal je  and  Lawrence  the  word 
is  defined  thus:  "Peddler,  a  person  who  carries 
goods  from  place  to  place  for  sale." 

Whether  the  goods  are  the  property  of  him 
by  whom  they  are  carried  and  offered  for  sale 
or  of  another  who  employs  the  seller,  is  of  no 
possible  consequence.  The  business  of  the 
itinerant  yendor  is  the  same  in  either  case,  and 
so  is  the  inconyenience  and  annoyance  he  in- 
flicts on  others.  The  merchant  or  storekeeper  is 
a  resident,  has  a  fixed  place  of  business  where 
his  goods  are  shown  to  those  who  come  in  search 
of  what  they  need,  where  he  can  be  reached  bv 
process   and    eompelled  to  make  good   hu 

fuaranty  of  the  quality  of  his  wares.  The  ped- 
ler  is  a  transient  witn  no  fixed  place  of  busi- 
ness, who  seeks  customers  by  invading  their 
homes  and  makes  sales  by  persuacUng  people 
to  buy  what  they  do  not  need,  and  who  by  the 
time  he  is  wanted  to  answer  for  his  representa- 
tions and  engagements  is  out  of  sight  and  out 
of  reach  of  process.  It  is  this  matter  of  track- 
ing a  laboring  man  or  woman  into  the  home 
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and  laying  siege  to  him  or  her  by  an  unscrupu- 
lous and  self- possessed  stranger,  who  is  after 
money  and  has  no  delicate  scruples  about  the 
manner  in  which  he  gets  it,  that  has  made  the^ 
peddler  a  dread  in  the  cotmtiy  and  in  the  vil- 
lages and  has  led  the  law-makers  in  this  and 
other  States  to  put  the  business  under  strict 
regulations  when  it  is  not  wholly  forbidden. 

In  this  case  the  jury  found  that  the  defend- 
ants were  doine  that  which  exactly  fills  the- 
definition  of  peddling,  that  is,  carrying  about 
from  house  to  house  small  packacres  of  gooda 
and  offering  them  for  sale.  It  only  remained 
for  the  court  to  pronounce  upon  tne  legal  ef- 
fect of  the  facts  found  and  enter  the  appro- 
Sriate  Judgment  against  the  defendants  as  ped- 
lers. 

The  next  point  taken  by  the  defendants  is- 
that  under  the  Constitution  of  the  State  an 
owner  of  goods  has  an  indefeasible  right  to- 
carry  them  when  and  where  he  pleases,  in 
search  of  buyers.  This  conclusion  seems  t» 
be  drawn  from  a  paragraph  in  the  Declaration 
of  Rights  which  asserts  that  all  men  have- 
certain  inherent  and  inalienable  rights,  among 
which  is  that  of  "acquiring,  possessing  and 
protecting  property."  But  a  distinction  must 
be  taken  between  the  right  and  the  manner  of 
acquisition.  The  highwayman  engages  in  hi» 
business  with  a  view  to  acquire  property,  but 
the  trouble  is  that  his  methods  of  acquisition  ar& 
open  to  objection.  The  same  is  true  of  the- 
gambler  and  the  lottery  dealer.  Some  businesa 
men  have  been  known,  in  their  zeal  to  acquire- 
property,  to  use  false  weights  and  measures, 
but  ihe  law  lays  its  hand  on  the  methods  they 
employ.  It  does  not  agree  that  the  end  justifies- 
the  means,  and  for  that  reason  it  punishes  the 
highwayman,  the  gambler,  the  lottery  dealer 
and  the  cheat,  while  it  recognizes  their  consti- 
tutional right  to  "acquire,  possess  and  protect 
propertv."  Our  laws  relating  to  peddling  are- 
directea,  not  against  the  right  of  acquisition, 
but  the  manner  in  which  some  people  exercise^ 
that  right;  not  to  the  right  of  an  owner  to  sell 
his  goods,  but  to  the  manner  in  which  he  may 
sell  them.  Our  Peddling  Laws  are  therefore 
not  in  violation  of  the  constitutional  righta 
of  the  owners  of  goods,  but  are  a  wise  exercise 
of  the  police  power  over  the  manner  in  which 

foods,  wares  and  merchandise  shall  be  sold.  I 
o  not  regard  the  sale  of  the  natural  producta 
of  the  soil  by  the  farmer  or  gardener  by  whom 
they  are  raised  as  affected  by  the  laws  relating 
to  peddlers.  Farmers  are  not  within  the  mis- 
chief which  these  laws  were  intended  to  rem* 
edy,  except  as  they  are  the  victims  of  that 
mischief.  They  are  not  traders  or  travelers  in 
any  legal  sense.  The  carriage  of  the  surplus 
products  of  the  farm  or  garden  to  a  market 
town,  or  from  house  to  house,  is  not  peddling, 
but  it  is  incidental  to  their  business  as  fanners. 
Peddlers  are  forbidden  to  sell  "goods,  wares- 
and  merchandise."  These  words  were  never 
intedded  to  include  farm  products  in  the  hands 
of  the  farmer;  nor  is  the  transportation  of  such 
products  to  a  market  for  sale,  or  to  regular 
customers  who  are  supplied  by  the  grower,  the 
sort  of  business  at  wtiich  the  laws  relating  to* 
peddline  are  directed.  The  business  they  were^ 
intended  to  reach  is  very  plainly  indicated  ii^ 
section  1  of  the  Act  of  1784,  which  declarest 
"Whereas,  many  idle  and  vagrant  persona  may 
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^come  into  this  State,  and  under  pretense  of 
being  hawkers  and  peddlers  may  greatly  impose 
upon  many  persons,"  etc.  The  Act  then  pro- 
vides for  protecting  the  public  from  such 
fraudulent  practices  upon  them  b^  forbidding 
any  person  to  engage  in  the  business  of  ped- 
-dling  without  a  Mcense.  It  is  very  clear  that  this 
prohibition  was  not  directed  against  the  farmer 
and  bis  truck  wagon,  but  against  the  itinerat- 
ing vendor  who  carries  bis  goods  on  his  back, 
•or  in  a  cart  or  wagon,  in  search  of  customers. 
It  was  directed  against  him  for  the  protection 
of  the  public  against  the  impositions  practiced 
by  the  class  of  dealers  to  which  he  belongs,  in 
regard  both  to  "the  quality  and  price  of  goods" 
carried  by  them,  and  against  the  commission 
"of  felonies  and  misdemeanors,"  by  the  vagrant 
persons  who  traveled  the  country  "under  pre- 
tense of  being  hawkers  and  peddlers.'  But 
while  we  are  of  opinion  that  farmers  and  garden- 
ers are  not  within  the  letter  or  the  spirit  of  our 
laws  relating  to  peddling,  this  can  in  no  way 
•erve  the  defendants,  for  they  are  not  farmers, 
and  "soapine"  is  not  a  natural  product  of  the 
floil.  The  special  verdict  assures  us  that  it  is  a 
manufactured  article,  produced  by  the  Kendall 
Manufacturing  Company,  all  of  whose  stock- 
holders are  nonresidents  of  Pennsylvania,  and 
whose  factory  is  located  in  the  State  of  Rhode 
Island. 
On  these  facts,  so  found,  the  third  and  last 

Snestion  presented  in  this  case  is  raised,  viz. , 
i  not  the  sale  of  soapine  from  door  to  door  in 
Mahanoy  City  interstate  commerce?  This  is 
broadly  asserted,  and  the  position  is  taken  that 
our  laws  on  the  subject  of  peddling  are  an  in- 
vasion of  the  exclusive  right  of  Congress  under 
the  Federal  Constitution  to  regulate  interstate 
commerce,  and  therefore  void.  We  have  un- 
derstood interstate  commerce  to  refer  to  the  free 
interchange  of  commodities  between  citizens 
of  the  different  States  without  regard  to  state 
lines.  If  we  are  right  about  this,  then  the  laws 
relating  to  peddling  do  not  interfere  with  such 
interchange  and  cannot  be  an  invasion  of  the 
authority  of  the  United  States.  They  erect  no 
barrier  at  the  state  line,  provide  for  no  inspec- 
tion or  stoppage,  and  levy  no  tax  on  the  in- 
troduction into,  or  transportation  through,  the 


State  of  any  sort  of  property  whatever.  The 
citizen  of  another  State  may  come  into  Penn- 
sylvania when  he  will,  and  where  he  will, 
stay  as  long  as  he  chooses,  open  as  many  places 
for  the  sale  of  his  goods  as  he  may  see  fit,  and 
enjov  the  same  measure  of  freedom  in  regard 
to  the  conduct  of  his  business  as  a  native 
citizen.  But  when  he  comes  within  the  State, 
permanently  or  temporarily,  he  is  under  the 
protection  of  its  laws,  and  the  correlative  duty 
of  obedience  rests  on  him.  His  rights  are  equal 
to  but  not  above  those  of  the  citizen.  He  has 
no  more  right  to  sell  intoxicating  drinks  with- 
out a  license  than  a  citizen ;  no  better  right  to  sell 
cigarettes  to  children,  or  oleomargarine  to  cus- 
tomers in  violation  of  law,  than  a  citizen.  He 
has  no  better  right  to  take  a  pack  on  his  back, 
or  a  horse  and  cart,  and  engage  in  the  business 
of  peddling  than  a  citizen.  To  hold  the  con- 
trary would  be  subversive  of  law  and  order, 
and  would  render  the  possession  of  the  police 
power  useless  to  the  State.  If  it  is  true,  as  is 
now  asserted,  that  the  itinerant  stranger  who 
treads  the  country  roads  and.  haunts  the  min- 
ing towns,  carrying  a  pack  or  box  filled  with 
sham  jewelry  and  worthless  watches,  to  sell  to 
those  who  are  credulous  enough  to  believe  his 
representations,  for  many  times  their  real  value; 
and  who  as  soon  as  he  has  ''gone  through" 
a  neighborhood  moves  quickly  out  of  reach — 
if  it  is  true  that  such  a  person  is  the  ward  of 
the  Federal  Constitution,  engaged  in  inter- 
state commerce,  with  the  power  of  the  govern- 
ment of  the  United  States  interposed  between 
bim  and  the  police  power  of  Uie  State,  it  must 
be  admitted  that  we  have  stumbled  on  a  start- 
ling and  unlooked-for  result  of  tb?  investment 
of  the  general  government  with  the  power  to 
regulate  commerce.  Fortunately  the  federal 
courts  do  not  so  hold.  They  distinctly  recog- 
nize the  police  power  of  the  Slates  and  their 
right  to  forbid  altogether  the  sale  of  such 
articles  as  are  injurious.  Powell  v.  Pennnl- 
tania,  127  U.  8.  678  [82  L.  ed.  253]. 

The  same  doctrine  was  held  in  the  Kansas 
cases  arising  under  the  prohibitory  feature  of 
the  Constitution  of  that  State.  We  think  the 
questions  in  this  case  were  rightly  decided  in 
the  court  below,  and  the  fttdgment  is  afflrmecL 


INDIANA  SUPREME  COURT. 


CITIZENS   LOAN,   FUND   &   SAVINGS 
ASSOCIATION  of  Bloomington,  Appt., 

V. 

Harmon  H.  FRIEDLEY  €t  ok 
(....Ind.. ) 

!•  A  lawyer  eaniiot  be  held  liable  fbr  a 
mistake  in  reference  to  a  matter  in  vrhloh 
members  of  the  profession  possessed  of  reasona- 
ble skUl  and  knowledere  may  differ  as  to  the  law, 
until  it  has  been  settled  in  the  courts,  nor  if  he  is 
mistaken  In  a  point  of  law  on  wliioh  reasonable 
doubt  may  be  entertained  by  well  informed 
lawyers. 

S»  A  lawyer  upon  whose  adTlee  a 
mortf^acfe  wae  taken  in  1888,  executed  by  a 
husband  and  wife  upon  lands  held  by  them  as 
tenants  by  entireties,  to  secure  the  husband^s  debt, 
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cannot  be  made  liable  for  the  loss  occasioned  by 
the  death  of  the  husband  and  the  defeat  by  the 
wife  of  a  foreclosure  suit  upon  the  {ground  thai 
shesiffned  as  surety  for  her  husband,  although  it 
was  well  settled  when  the  mortgage  was  executed 
that  the  wif  e*s  sigoature  was  void,  since  It  waa 
not  dedded  until  1884  tbat  such  a  mortgage  was 
void  as  to  both  huskMind  and  wifa. 

(April  6, 1800.) 

A  PPEAL  by  plaintiff  from  a  judgment  of  the 
iX  Circuit  Court  for  Lawrence  County  in 
favor  of  defendants  in  an  action  upon  the  bond 
of  an  attorney -at  law  to  recover  losses  alleged 
to  have  resulted  from  his  want  of  skill  in  bis 
profession.     Affirmed, 

The  facts  fully  appear  in  the  opinion. 

MeuTB,  lionden  &  Rogers  for  appellant. 

Mears,  Buaklrk  4k  Duncan  for  appellees 
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Mitchell*  Ch,  J,,  delivered  the  opinion  of 
the  court: 

I'hissuU  was  instituted  by  the  Citizend  Loan, 
Fund  &  8avin^  Associalion,  against  Harmon 
H.  Fnedley,  and  the  sureties  on  his  bond,  to 
recover  money  alle^red  to  have  been  lost  to  the 
Loan  Association  on  account  of  the  ne^li/rence 
and  wHnt  of  MM  of  the  defendant  Fiiedley, 
while  ncling  an  the  attorney  of  the  Association. 

It  is  averred  that  the  Association  made  ^ 
loan  of  $400  to  one  of  its  shareholders  in 
August,  1888,  upon  the  faith  of  advice  given 
by  llie  appellee,  its  attorney,  who  certifi^  to 
its  of1irer!»,  in  wriiioi?,  that  the  title  to  certain 
real  estate  upon  which  the  applicant  for  the 
loan  proposed  to  execute  a  mortscage  as  security 
therefor,  was  perfect  and  available  to  secure 
the  loan  applied  for. 

It  appears  that  the  real  estate  was  owned  by 
the  applicant  and  his  wife  as  tenants  by  the  en- 
tireties; that  the  loan  was  made  in  reliance 
upon  the  advice  of  the  attorney;  that  the  bor- 
rower subsequently  died,  his  estate  beine:  in- 
solvent, and  tha  his  widow  successfully  resisted 
a  suit  for  the  foieclosure  of  the  mortgage  sub- 
sequemly  brought  by  the  Association,  her  de- 
fense having  been  predicated  upon  the  ground 
that  she  signed  the  note  and  mortgage  merely 
aa  the  surety  for  her  husband. 

It  is  insisted  that  (he  complaint  shows  that 
the  Association  sustained  loss  in  consequence 
of  the  ignorance,  carelessness  or  unskillnilness 
of  its  attorney,  and  that  the  latter,  with  his 
sureties,  must  therefore  respond  to  it  in  dam- 
ages for  the  amount  lost.  No  neglect  or  want 
of  skill  appear,  except  that  the  attorney  was 
mistaken  as  to  the  law  applicable  lo  the  state 
of  the  title  of  the  borrower,  and  its  availability 
as  a  pecurity  for  the  loan.  Attomevs  are  very 
propel  ly  held  to  the  same  rule  of  liability  for 
want  of  professional  skill  and  diligence  in 
practice,  and  for  erroneous  or  negligent  advice 
to  those  who  employ  them,  as  are  physicians 
and  surgeons,  and  other  persons  who  hold 
themselves  out  to  the  world  as  possessing  skill 
and  qualification  in  their  respective  trades  or 
professions.   Wavgh  v.  Shunk,  20  Pa.  180. 

The  practice  of  law  is  not  merely  an  art;  It 
Is  a  science  which  demands  from  all  who  en- 
gage in  it,  without  detriment  to  the  public, 
special  qualifications,  which  can  only  be  at- 
taincKl  by  careful  preliminary  study  and  train- 
ing, and  by  constant  and  unremitting  investi- 
gation and  research.  But  as  the  law  is  not  an 
exact  science,  there  is  no  attainable  degree  of 
skill  or  excellence,  at  which  all  differences  of 
opinion  or  doubts  in  respect  to  questions  of  law 
are  removed  from  the  minds  of  lawyers  and 
judees.  Absolute  certainty  is  not  always  pos- 
sible. "That  part  of  the  profession,"  said  Ijord 
Mansfleld.  in  Pitt  v.  Talden,  4  Burr.  •  2060, 
•'which  is  carried  on  by  attorneys,  is  lil)eral 
and  reputable,  as  well  as  useful  to  the  public, 
when  they  conduct  themselves  with  honor  and 
imegrity,  and  they  ought  to  be  protected  where 
they  act  to  the  best  of  their  knowledge  and 
skill.  But  every  man  is  liable  to  error,  and  I 
should  be  very  sorry  that  it  should  be  taken 
for  grunted  that  an  attornev  is  answerable  for 
every  error  or  mistake,  and  to  be  punished  for 
it  by  being  charged  with  the  debt  which  he 
was  employed  to  recover  for  his  client"    Wat- 
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|«9n  V.  Mmrhead,  57  Pa.  161;  U,  8.  Mort^tgm 
Co,  V.  Jlenderwn,  111  Ind.  24,  84. 

An  attorney  who  undertakes  the  manatr^ 
ment  of  business  committed  to  his  charge  there- 
by implierily  represents  that  he  possesses  tho- 
skill,  and  that  he  will  exhibit  the  diligence  or*- 
dinarilv  possessed  and  emplo^red  by  well-in-- 
formed  members  of  his  profession,  in  the  con- 
duct of  business  such  as  he  has  undertaken. 
He  will  be  liable  if  his  client's  interests  suffer 
on  account  of  his  failure  to  understand  and 
apply  those  rules  and  principles  of  law  that 
are  well  established  and  clearly  defined  in  the 
elementary  books,  or  which  have  been  declared 
in  aMudged  cases,  that  have  been  duly  re- 
portea  and  published  a  surticient  length  of 
time  to  have  become  known  to  those  who  ex- 
erci<*e  reasonable  diligence  in  keeping  paco- 
with  the  literature  of  the  profession.  Utllegan- 
V.  Bender t  78  Ind.  225,  and  cases  cited;  Fenr 
nington  v.  Tell,  11  Ark.  212,  52  Am.  Dec.  262; 
Goodman  Y.Walhr,  30  Ala.  482,  68  Am.  Dec 
184;  Weeks,  Attorneys,  6g  284->289;  FenaiUe  v. 
Coudert,  44  N.  J.  L.  284;  Qambert  v.  Bdri,  44 
Cal.  642. 

Thus  it  has  been  said:  "An  attorney  isliable- 
for  the  conseouenoes  of  his  ignorance  or  non- 
observance  01  the  rules  of  practice  of  the  court 
he  practices  in,  for  the  want  of  care  in  the  prep- 
aration of  a  cause  for  trial;  while,  on  the  other 
hand,  he  Is  not  answerable  for  an  error  in 
Judgment  upon  points  of  new  occurrence,  or 
of  nice  or  doubtful  construction."  Chitty, 
Cont.  482;  Qodefroy  v.  Dalton,  6  Bing.  460; 
Dearborn  v.  Dearborn,  15  Mass.  816. 

It  is  his  own  fault,  however,  if  he  under- 
takes, without  knowing  what  he  needs  only  to- 
use  diligence  to  find  out,  or  applies  less  tnan 
the  occasion  requires. 

A  lawyer  is  without  excuse  who  is  ignorant 
of  the  ordinary  settled  rules  of  pleading  and 
practice,  and  of  the  statutes  and  published  de- 
cisions in  his  own  State;  but  he  is  not  to  ba~ 
charged  with  negligence  when  he  accepts  as  m. 
correct  exposition  of  the  law  a  decision  of  the 
supreme  court  of  his  own  State,  nor  can  he  be- 
held liable  for  a  mistake  in  reference  to  a  mat- 
ter in  which  members  of  the  profession,  pos- 
sessed of  reasonable  skill  and  knowledge,  may^ 
differ  as  to  the  law  until  it  has  been  settled  in 
the  courts,  nor  if  he  is  mistaken  in  a  point  of 
law  on  which  reasonable  doubt  may  be  entei^ 
tained  by  well  informed  lawyers.  Ma/rth  t. 
Whitmore,  88  U.  S.  21  Wall.  178  [22  L.  ed. 
4821;  Kemp  v.  Burt,  1  Nev.  &  Man.  262. 

Now,  while  it  is  quite  true  that  t^  6110,  Rer. 
Slat.  1881,  which  took  effect  September  10, 
1881,  prohibited  a  married  woman  from  enter- 
ing into  any  contract  of  suretyship,  and  de- 
clared all  such  contracts  void  as  to  her,  and 
while  it  had  been  thoroughly  settled  that  a 
married  woman  who  had  Joined  in  a  mortgage 
of  her  separate  property  to  secure  the  debt  of 
her  husband  was  to  be  regarded  as  his  surety 
{Leary  V.  Seliaffer,  79  Ind.  567),  it  had  never 
been  held  prior  to  the  23d  day  of  January,  1884, 
when  the  Judgment  in  Dodge  v.  Kinwy,  101  Ind. 
102,  was  pronounced,  that  a  mortgage  ex^ 
cuted  by  a  husband  and  wife,  on  lands  held  by 
them  as  tenants  by  entireties,  was  void  as  to- 
both  of  them.  It  cannot  fairly  be  said,  there- 
fore, that  before  the  decision  in  Dodge  r. 
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iupra,  was  made  and  promulgated,  so  as  to 
baye  become  known  by  tbose  reasonably  dili- 
gent in  the  profession,  it  was  such  a  mistake  to 
advise  that  a  husband  and  wife  might  secure  a 
debt  of  the  former  on  bis  estate  in  lands  held 
by  himself  and  wife  as  tenants  by  the  entireties, 
could  only  have  resulted  from  the  want  of 


ordinary  knowledge  and  skill,  or  from  the  fnil- 
ure  to  exercise  reasonable  care  and  caution. 
The  error  must  be  regarded  as  one  into  which 
any  reasonably  careful  and  prudent  lawyer- 
might  have  fallen,  and  therefore  one  for  which- 
the  attorney  was  not  liable. 
The  judgment  ia  affirmed,  with  eoete. 


MINNESOTA  SUPREME  COURT. 


James  I.  JELLETT,  Reept.^ 

V, 

W.  A.  RHODE,  Appt. 


(. 


.Minn.. 


.) 


^A  parol  lease  of  real  estate  for  the  term  of 
one  year,  to  oommenoe  in  futuro^  is  invalid,  belnff 
an  affreement  which  by  its  terms  Is  not  to  be  per- 
formed within  one  year  from  the  making'  thereof. 

{Aprfll7,18Ga) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Municipal  Court  for  the  City  of  St. 
Paul  in  favor  of  plaintiff  in  an  action  to  re- 
cover rent  alleged  to  be  due  under  a  parol  lease. 
Severaed. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  Thompson  A  Taylor,  for  ap- 
pellant: 

In  Minnesota,  no  decision  ever  has  been 
made  directly  upon  the  point,  but  it  is  well  set- 
tled, upon  statutes  corresponding  to  that  of 
Minnesota,  that  no  action  will  lie  upon  an  oral 
lease  for  the  full  term  of  one  year  to  begin  in 
futuro, 

OUT,Lohnas,  191X1  576;  Comstockr.  Ward, 
S2  UL  248;  WJusder  v.  Frankenihal,  78111. 124; 
Briar  v.  Bobertsan,  1  West  Rep.  456,  19  Mo. 
App.  66;  Park&TY.  HollU,  60 Ala.  411;  Wolfv, 
Dour,  22  Kan.  436;  WhiU  v.  Holland,  17  Or. 
8;  Atwood  v.  Norton,  81  Ga.  507;  Roberts  ▼. 
Tenndl,  8  T.  B.  Mon.  247;  Morehead  v.  Wat- 
hyns,  6  B.  Mon.  229;  Orommdin  ▼.  Thiess,  81 
Ala.  412;  Delano  ▼.  Montague,  4  Gush.  42; 
EaiDley  t.  Moody,  24  Vt.  608;  Rawlins  v. 
Turner,  1  Ld.  Raym.  786;  Ryley  ▼.  Hieks,  1 
Strange,  651. 

The  States  whicb  have  held  that  an  oral 
lease  for  one  year  to  begin  in  futuro  was  valid 
and  binding  may  be  divided  into  two  classes, 
dependent  upon  dLSerenoes  existing  in  their  re- 
spective statutes. 

In  the  first  class  are  Indiana,  Maryland  and 
Kew  Jersey,  in  which   States,  by  an  ezpregs 

I>rovision   of  their  Statute   of  Frauds,    oral 
eases  for  a  period  not  exceeding  three  years 
sre  valid;  and  so  accounting  for  such  holding. 
See  Huffman  v.  Stnrks,  81  Ind.  474;  Union 
Skg.  Co.  V.  Qittings,  46  Md.  181;  BirekheadY. 
Cummins,  83  N.  J.  L.  44. 
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In  the  second  class  are  New  York,  MichigaiK 
and  Wisconsin,  where,  by  Statute,  ihe  pruvis- 
ion,  ''No  action  shall  be  maintained  .  .  » 
upon  any  agreement,  not  in  writing,  etc.,. 
which  is  not  to  be  performed  within  one  year 
from  the  making  thereof,"  is  made  to  applv 
only  to  "goods,  chattels  and  things  in  action; 
thus  accounting  for  all  the  decisions  rendered 
in  these  States. 

See  Beear  v.  FlueM,  64  N.  Y.  518;  WJiitinf^ 
▼.  Ohlert,  52  Mich.  462;  Toung  v.  Bake,  5  N. 
Y.  464.  468;  Taggard  v.  Roosevelt,  2  E.  D, 
Smith,  100. 

Mr,  S.  C.  Olmstead,  for  respondent. 

That  the  infra  annum  clause  of  the  Statute- 
does  not  apply  to  agreements  relating  to  land 
is  held  in  the  following  cases  among  many 
others: 

Lord  Bolton  v.  Tomlin,^  Ad.  &  El.  85*^;  Orant- 
V.  ^»n*'y,70hio  St.  167;  i>ears  v, Smith,  8  Colo» 
290;  Sobey  v.  Brubee,  20  Iowa«  105;  Jones  v. 
Marcy,  49  Iowa,  188;  Nash  v  Ikrkmeir,  83  Ind.. 
586;  Eaton  v.  Whitaker,  18  Conn.  281;  P&fvle  v. 
Rickert,  8  Cow.  226;  Ckyke  v.  ."yerricks,  2  [Tp. 
Can.  Q.  B.  685;  Young  v.  Dake,  6  N.  Y.  464;. 
Becar  v.  Flues,  64  N.  Y.  518;  Taggard  v.  Rot^se- 
telt,  2  E.  D.  Smith,  100;  Whiting  v.  Ohlert, 
52  Mich.  462;  Steininger  v.  Williams,  68  Qa. 
475;  Brown  Y,  Kayser,  60  Wis.  1.  See  1  SugdL 
y^d.  chap.  4,  g  1,  T^te, 

The  Statute  of  this  State  is  preciselv  the- 
same  as  the  Statutes  of  the  States  of  New  York,. 
Michigan,  Wisconsin  and  Colorado,  and  sub- 
stantially the  same  as  the  Statutes  of  Georgia- 
and  Iowa;  in  all  of  these  States  the  same  ques- 
tion has  arisen  as  the  one  involved  in  the  case 
at  bar,  and  in  all  those  States  it  has  been  ex- 
pressly held  that  oral  leases  for  a  term  of  one 
year,  to  commence  in  future,  are  valid. 

Toung  Y,Dake,  5  N.  Y.  464;  Becar  v.  FluesM 
N.  Y.  618;  Whitinfj  v.  OlUert,  52  Mich.  402; 
Brown  Y,  Kayser,  60  Wis.  1;  f^ars  v.  Smith,  8 
Colo.  288;  Sobey  v.  Brisbee,  20  Iowa,  105;  Jones 
V.  Marey,  49  Iowa,  188;  SteiningerY.  WiUiams, 
68  Ga.  475. 

Dickinson.  J,,  delivered  the  opinion  of 
the  court: 

July  10,  1889,  these  parties  entered  into  an 
oral  agreement,  the  plamtiff  leasing  to  the  de- 
fendant certain  real  property  for  the  term  of 
oi)e  year  from  the  1st  day  or  August  at  a  year- 


IXom,— Lease;  Statute  ofVYauds, 
An  oral  lease  for  a  longer  period  than  that  al- 
lowed by  the  Statute  of  Frauds  has  been  held  void 
only  for  the  excess.  Other  authorities  hold  that  It 
creates  a  tenancy  from  year  to  year  (Roaenblat  v. 
Perkins  (Or.i  6  L.  R.  A.  Wl\  and  others  a  tenancy 
at  wiU.  Wolke  ▼.  Fleming,  106  Ind.  10&,  1  West 
Rep.  160. 
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A  lease  for  more  than  a  year,  void  under  Hovr. 
Stat.,  1 6179,  because  siirned  by  a  person  other  than 
the  owner,  not  thereunto  authorlssed  by  the  ovrner 
in  writing,  Is  not  aided  by  the  fact  that  a  duplicate 
lease  retained  by  the  owner  was  signed  by  him.  but: 
never  delivered  to  the  lessee  or  known  of  by  kim*. 
Chesebroiigh  v.  Plngree  (Mich.)  1 L.  R.  A.  6S8. 
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Minnesota  Sufbbmb  Ck>ijRT. 


Apb., 


ly  rental  of  |780,  payable  in  monthly  install- 
ments,  in  advance.  The  defendant  entered 
into  the  occupancy  of  the  premises  on  the  first 
^ay  of  August,  and  remained  in  possession 
until  the  38in  of  September,  when  he  went  out 
This  action  is  for  the  recovery  of  the  stipulated 
monthly  rental  for  the  month  of  October,  pay- 
able according  to  the  terms  of  the  agreement, 
on  the  1st  of  that  month. 

By  the  terms  of  our  Statute  of  Frauds  (title 
%  chap.  41,  Gen.  Stat.  1878)  no  action  is  main- 
tainable upon  a  mere  parol  agreement  that  by 
its  terms  is  not  to  be  performed  within  one 
year  from  the  making  thereof  (§  0);  no  es- 
tate or  interest  in  lands,  other  than  leases  for 
ML  term  not  exceeding  one  year,  nor  any  trust, 
«tc. ,  shall  be  created,  unless  by  act  or  opera- 
tion of  law,  or  by  deed  or  conveyance  in  writ- 
ing, etc.  (^  10);  and  every  contract  for  the 
leasing  for  a  longer  period  than  one  year,  or 
for  the  sale  of  any  lands,  or  any  interest  in 
lands,  shall  be  void  unless  the  contract,  or  some 
cote  or  memorandum  thereof,  expressing  the 
<M>n8ideration,  is  in  writine,  and  subscribed  by 
the  party  by  whom  the  lease  or  sale  is  to  be 
made,  or  by  his  authorized  agent  §  12. 

The  agreement  upon  which  this  action  is 
prosecuted  is  clearly  within  the  language  of 
section  6.  By  its  terms  the  agreement  was  not 
to  be  performed  within  one  year  from  Its  mak- 
ing. There  is  no  reason  why  that  section 
«hould  not  be  deemed  applicable  to  such  a  case 
as  this,  unless  it  is  to  t)e  considered  that  the 
exception  in  section  10,  and  the  implied  excep- 
tion in  section  12,  of  leases  "for  a  term  not  ex- 
ceeding one  year,"  or  for  a  period  not  longer 
than  one  year,  are  effectual  to  exclude  from 
the  operation  of  section  6  leases  for  a  term  of 
one  year,  to  commence  in  fvturo.  The  rea- 
sons which  led  to  the  enactment  of  that  part 
of  section  6,  above  referred  to,  are  as  appli- 
cable to  parol  a^^eements  leasing  land  not^  to 
be  performed  within  one  year,  as  in  respect  to 
any  other  kind  of  a  contract  The  evil  result 
likely  to  follow  from  allowing  such  a  contract, 
the  performance  of  which  is  to  be  long  post- 
poned, to  rest  in  parol,  without  any  written 
evidence  showing  the  terms  of  the  agreement, 
are  of  the  same  nature,  and  lust  as  likely  to 
occur,  as  in  the  case  of  any  other  contract. 

If  a  merely  oral  lease  may  be  effectually 
made  for  a  vear  to  commence  in  futuro,  it 
matters  not  how  long  the  commencement  of 
the  term  may  be  postponed.  If  such  a  case  is 
not  within  the  provision  of  section  6,  tiien  a 
lease  may  be  thus  made  for  a  term  to  com- 
mence many  years  subsequent  to  the  agree- 
ment Such  a  case  is  so  clearly  within  the 
plain,  explicit  language  of  section  6,  and  would 
so  obviously  involve  the  very  evils  to  avoid 
which  has  been  the  well-understood  purpose  of 
this  clause  of  the  Statute  of  Frauds,  that  it 
should  be  construed  as  applicable,  unless  the 
other  sections  of  the  law  very  clearly  manifest 
the  intention  to  withdraw  or  exclude  such  cases 
from  its  operation.  Such  an  intention  is  not 
manifest  Full  effect  may  be  given  to  the 
excepted  cases  in  section  10,  and  to  cases  with- 
in the  implied  exception  in  section  12,  consist- 
ently with  the  applicability  of  section  6  to  parol 
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leases  for  a  term  not  to  be  completed  within  ona 
year.  "Jjeases  for  a  term  not  exceeding  one 
year,"  or  for  a  period  not  longer  than  one  year, 
may  be  made,  if  ^the  term  is  to  commence  at 
once,  and  such  a  contract  would  not  come  under 
the  terms  of  the  Statute  as  to  agreements  not  to 
be  performed  within  one  year.  We  see  no  su£Q- 
cient  reason,  either  from  the  terms  or  arrange- 
ment of  the  Statute,  for  excluding  such  cases 
as  that  before  us  from  the  operation  of  section 
6.  In  this  conclusion  we  are  supported  bv  the 
following  authorities:  Olt  v.  Lohnas,  19  HI. 
576;  Whedffr  v.  Frankenthal,  78  III  124;  Wolf 
V.  Dozer,  22  Ean.  486;  Briar  v.  Robertson,  10 
Mo.  App.  66,  1  West  Rep.  456;  Arifcar  v.  Hoi- 
lit,  50  Ala.  411;  Atwood  v.  Norton,  81  Qa.  607; 
White  V.  Holland,  17  Or.  8.  See  also  Bodert§ 
V.  Tennea,  8  T.  B.  Hon.  247. 

The  decisions  upon  the  English  Statute  of 
Frauds  (29  Car.  IL  chap.  8)  have  but  little 
bearing  upon  the  construction  of  our  Statute, 
for  the  reason  that  by  that  Statute  parol  leases 
for  a  term  not  exceeding  three  years  from  ths 
making  thereof  wereauthorizea,  and  of  course 
the  provision  in  section  4  as  to  agreements  not 
to  be  performed  within  one  year  could  not  be 
applicable  to  such  cases.  The  same  is  true  as 
to  the  Statute  of  Indiana,  in  which  State  parol 
leases  like  that  under  consideration  are  held 
valid. 

In  Toung  v.  Bake,  5  N.  Y.  468,  it  was  held, 
overruling  Orostcell  v.  Orane,  7  Barb.  191 
that  such  a  lease  was  valid.  The  decision, 
however,  was  placed  upon  considerations 
which  cannot  be  regarded  under  our  Statute. 
One  of  these  considerations  was  the  fact  that 
in  the- revision  of  the  Statute  the  Legislature 
eliminated  from  the  clause  of  the  Statute  of 
Frauds,  excepting  leases  for  a  term  not  exceed- 
ing one  year,  the  qualifying  words,  "from  the 
making  thereof,"  which  was  regarded  as  dis- 
closing an  intention  to  allow  such  a  term  to 
commence  in  futuro. 

A^n,  it  was  considered  that  the  statutory 
provision  as  to  contracts  which  by  their  terms 
were  not  to  be  performed  within  one  year  was 
not  applicable  to  contracts  relating  to  leases  of 
or  interest  in  real  estate,  for  the  r«ison  that 
the  former  provision  was  embraced*  in  Utle  % 
of  the  Statute,  entitled  "Of  Fraudulent  Con- 
veyances and  Contracts,  Relative  to  Gkxxls, 
Chattels  and  Things  in  Action,"  while  the  pro- 
visions in  which  parol  leases  of  real  estate  were 
authorized  are  found  in  title  1,  relating  to 
"Fraudulent  Conveyances  and  Contracts  Rela- 
tive to  Lands." 

This  reason  for  the  decision  in  Toung  r. 
Ikike  is  not  available  under  our  Statute  since 
the  Revision  of  1866,  in  which  all  of  the  pro- 
visioDS  under  consideration  are  embraced  in 
one  title  denominated  "Statute  of  Frauds." 

In  Michigan  and  Wlsoonsin  the  Statutes  in 
this  parUcuIar  have  been  arranged  and  entitled 
as  in  New  York,  and  in  those  States  Toung  v. 
Dake  has  been  followed,  or  dted  with  approvaL 
It  has  also  been  followed  in  some  other  States^ 
where  the  reasons  upon  which  that  dedsloa 
was  made  were  wholly  inapplicaUeki 
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V. 

IQSSISSIPPI  &  RUM  RIVER  BOOM  CO., 

Bespt. 

(....Minn.....) 

^1*   The  ri£:ht  to  iwe  a  naTt^^ble  river 

is  a  public,  and  not  a  private,  rigrht,  and  the  own- 
er of  land  on  the  stream  cannot  main  tain  an 
action  for  an  illegal  ol)6traction  of  navlffation 
which  preyents  his  use  ot  this  public  right. 

S«  To  entitle  him  to  maintain  a  prlwate 
action*  the  obstruction  must  constitute  an  in- 
Tasion  or  violation  of  some  private  right,  as  dis- 
tinguished from  the  public  right  which  he  has  of 
navigatlDg  the  riyer  in  common  with  the  rest  of 
the  publia 

3.  Heldv  that  certain  of  the  caiuee  of 
action  were  properly  dismissed,  because 
they  did  not  state  facts  constituting  special  dam- 
age for  which  a  private  action  would  He;  and  that 
the  others  were  also  properly  dismissed,  because 
the  evidence  did  notteod  to  connect  the  injuries 
-complained  of  with  any  illegal  or  negligent  act  of 
the  defendant,  or  to  show  that  they  were  the 
proximate  result  of  any  such  act. 

(February  li,  18e(U 

APPEAL  by  plaintififs  from  an  order  of  the 
District  Court  for  Hennepin  County  over- 
ruling a  motioD  for  new  trial  in  an  action  to 
vecover  damages  for  the  alleged  unlawful  ob- 
struction of  a  navigable  river,  in  which  the 
several  causes  of  complaint  had  been  dismissed 
upon  defendant's  motion.    Affirmed. 

^Head  notes  by  MrroHEix,  J. 


The  sixth  cause  of  action  sought  to  recover 
damages  for  plaintiffs'  being  compelled  to  take 
wood,  which  they  were  floating  down  the 
river  for  use  upon  their  premises?  out  of  the 
river  before  it  reached  said  premises,  by  rea> 
son  of  obstructions  placed  by  defendant  in  the 
river,  and  convey  the  same  to  its  place  of  des- 
tination over  land. 

The  other  causes  of  action  are  sufficiently 
set  out  in  the  opinion. 

JHessrs.  Davis  &  Farnam,  for  appellants: 

The  unlawful  obstruction  of  a  navigable 
stream  is  a  common  nuisance,  subject  to  abate- 
ment in  equity,  and,  where  special  injury  has 
been  sustained  by  a  private  citizen  thereby, 
may  be  abated  in  equity  or  compensated  for  at 
law  in  damages  at  the  mstance  of  the  citrizen's 
private  suit. 

SchurnmerY.  St.  Paul  dP.  RCh.  10  Minn. 
82;  Davwm  v.  St.  Paul  F.  db  M.  Ins.  Co.  16 
Minn.  186;  Wilder  ▼.  De  Cau,  26  Minn.  11; 
Jiochette  V.  Chicago,  M.  dt  St.  P.  R.  Oo.  82 
Minn.  201;  Bamum  v.  Minnesota  Transfer  B. 
Co.  88  Minn.  865;  Sh&ro  v.  Carev,  85  Minn. 
428;  Adams  v.  Chicago,  B.  &  N.  B.  Co.  8» 
Minn.  286;  CarroU  v.  Wiseanain  Cent.  B.  Co. 
40  Minn.  168;  Brayton  v.  FaU  Bioer,  118  Mass. 
229;  Sfetson  v.  Faxon,  19  Pick.  147. 

If  the  injuries  sustained  by  the  plaintiffs  are 
special,  and  the  damages  arising  therefrom 
consequential,  not  necessarily  direct,  from  the 
unlawful  complained-of  acts  of  the  defendant 
in  obstructing  the  navigable  channel  of  the 
river,  then  the  order  of  the  trial  court  should 
be  reversed. 

Baxter  v.  Winooski  Tump.  Oo.  22  Vt  114; 


Nora.— JVdvlcKihltf  riom^  tolktt  cart. 

The  oommon-law  rule,  maklnsr  the  ebb  and  the 
flow  of  the  tide  the  test  of  navigability,  is  not  now 
applicable  to  the  United  States.  Weise  v.  Smith,  8 
Or.  445;  Hodges  v.  Williams,  86  N.  C.  831.  Compare 
Felger  v.  Robinson,  8  Or.  455;  The  Daniel  Bali,  77  (7. 
8. 10  Wall.  557  (19  L.  ed.  999);  The  Montello,  78  U.  6. 
U  Wall.  411  (SO  L.  ed.  191);  Chicago  v.  McGinn,  61 
Hi.  JRS;  MeManus  v.  Carmichael,  8  Iowa,  1;  Ducki 
T.  Cone  (Fla.)6  So.  Bep.  160. 

Tidal  waters  and  rivers  above  tidewaters,  which 
«re  in  fact  navigable  the  entire  year,  without  refer- 
ence to  the  manner  or  degree  in  which  they  are 
mffected  by  the  seasons,  are  presumptively  public 
and  navigable.   Sullivan  v.  Spotswood,  &8  Ala.  168. 

The  following  have  been  Judicially  pronounced 
navigable  rivers:  the  Androscoggin  (Thompson  v. 
Androscoggin  Co.  54  N.  H.  645;  (Jerrish  v.  Brown, 
51  Me.  266);  the  Allegheny  (Dalrymple  v.  Mead,  1 
Grant,  Ou.  197);  the  Delaware  and  the  Lehigh 
.(McKeen  v.  Delaware  Dlv.  Canal  Co.  49  Pa.  424);  the 
Falia  (Ingram  v.  St.  Tammany  Police  Jury,  20  La. 
Ann.  2S6);  Hog  Bayou  (Sullivan  v.  Spotswood,  £0 
Ala.  163);  the  Mohawk  (People  v.  Canal  Appraisers, 
IB  N.  T.  461;  Crill  v.  Bome,  47  How.  Pr.  896;;  the 
Monongahela  (Monongahela  Bridge  Co.  v.  Kirk.  46 
Pa.  112);  the  Ohio  (Porter  v.  Allen,  8  Ind.  1;  Baker 
T.  Lewis,  88  Pa.  801);  the  Passaic  (Newark  Aqueduct 
Board  v.  Passaic,  45  N.  J.  Eq.  803);  the  Pond  Branch 
(Witt  V.  Jefooat,  10  Rich.  L.  (S.  C.)  8H9);  the  Savan- 
iiah  (Lawton  v.  Comer  (Ga.)  7  L.  B.  A.  55.  and  noie)\ 
the  St.  Joseph  (St.  Joseph  Co.  v.  Pidge,  5  Ind.  18; 
Williams  T.  Beardsley,  2  Ind.  681);  the  Suwanee 
<Bucki  V.  Gone  <Fla.)  6  So.  Bep.  100);  the  Tualitin 
«nd  the  St.  Mary  (Weise  v.  Smith,  8  Or.  445):  the 
Wallamet.  Wallamet  Iron  Bridge  Oo.  v.  Hatch,  19 
Ved.Bep.847. 

In  this  country,  as  a  general  thing,  all  waters  are 
•deemed  navigable  which  are  really  so,  and  espedal- 
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ly  is  it  true  with  regard  to  the  Mississippi  and  its 
principal  branches.  McManus  v.  Cbrmiobael,  8 
Iowa,  1;  Haight  v.  Keokuk,  4  Iowa,  199;  Tomlin  v. 
Dubuque,  B.  A  M.  B.  Co.  28  Iowa,  106;  Barney  v. 
Keokuk,  94  U.  S.  886  (24  L.  ed.  227);  Bscanaba  ft  L. 
M.  Transp.  Co.  v.  Chicago,  107  U.  S.  678  (27  L.  ed. 
442):  People  v.  St.  Louis,  10  111.  851:  Gastner  v.  The 
Dr.  Franklin,  1  Minn.  78. 

Those  rivers  must  be  regarded  as  public  naviga^ 
ble  rivers,  in  law,  which  are  navigable  in  fact.  The 
Montello,  87  U.  S.  20  Wall.  430  (22  L.  ed.  891). 

A  stream  below  tide  water,  running  into  the 
Savannah  River,  one  hundred  feet  wide  and  four- 
teen teet  deep,  is  a  navigable  stream  the  obstruc- 
tion of  which  is  a  nuisance.  Charleston  ftS.  B.  Co. 
V.  Johnson,  78  Oa.  800. 

Navigable  rivers  in  Wisconsin  are  such  aa  are 
navigable  in  fact,  though  not  affected  by  the  ebb 
and  flow  of  the  tide.  Diedrich  v.  Northwestern 
Union  B.  Co.  42  Wis.  84B;  Olson  v.  Merrill,  48  Wis. 

Teat  of  naoi/oahWly  of  rfvera. 

(}apabOity  of  use  by  the  public  for  purposes  of 
transportation  and  commerce  afTords  the  true 
criterion  of  navigability  of  a  river.  The  Montello. 
87  U.  S.  20  WalL  480  (22  L.  ed.  891);  Treat  v.  Lord,  42 
Me.  662;  Moore  v.  Sanbome,  %  Mich.  519;  Spring  v. 
Bussell,  7  Me.  278;  Browne  v.  Scofleld,  8  Barb.  289; 
Tyler  v.  People,  8  Mich.  820;  Wilson  v.  Forbes,  2 
Dev.  L.  80;  Ingram  v.  Threadgill,  8  Dev.  L.  50;  Stu- 
art V.  Clark,  2  Swan,  9. 

Bvery  stream  which  in  its  natural  state  can  be 
used  for  the  purposes  of  commerce  is  a  public 
navigable  river.  Walker  v.  Allen,  72  Ala.  456;  Little 
Bock,  M.  B.  ft  T.  B.  Go.  V.  Brooks,  89  Ark.  tfB. 

So  a  river  made  useful  for  commerce  by  improve- 
ments is  a  navigable  river.   Jhid. 

To  make  a  stream  navigable,  there  must  be  some 
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AUt$9n  T.  Chandler,  11  Mich.  542;  Hughii  ▼. 
Eeim-,  1  Bion.  46tt. 

8o  loog  M  the  plaiDtiffs  were  aware  that  the 
obBtructioQt  iD  the  stream  were  such  that  they 
could  not  pass  them,  they  were  uot  bound  to 
commit  their  property  to  the  water  and  have  it 
destroyed  before  recoverv  would  lie;  nor  if 
they  knew  of  them  were  they  bound  to  refrain 
from  attempting  to  navigate. 

Martin  ▼.  BSm,  5  Blackf .  86. 

Rafts  of  the  plaintiffs  were,  without  any 
negligence  upon  the  part  of  the  plaintiffs'  senr- 
ants,  destroyed  through  obstructions  placed 
in  the  channel  of  the  river,  or,  at  least,  created 
by  lofirs  over  which  the  defendant  ezerciBed 
control  and  the  care  of  which  was  exclusively 
its  cbtfge,  and  plaintiffs  were  entitled  U>  re- 
cover the  damages  thereby  resulting. 

Bacon  ▼.  Arthur,  4  Watts,  487. 

One  who  is  forced  by  an  obstruction  to 
carry  his  car^  overland  in  order  to  reach  a 
particular  point,  or  to  abandon  his  voyage, 
suffers  peculiar  damage,  distinguishable  frum 
that  inflicted  upon  the  general  public  and  en- 
titling him  to  recover  the  additional  expenses 
to  which  he  is  unlawfully  subjected. 

Oould,  Waters,  §  280;  Iveson  v.  Moore,  1  Ld. 
Raym.  486;  Ohidieiter  v.  Lethbridoe,  Willes,  71; 
Hose  V.  Milet,  4  Mau1e<&  8. 101;  Sari  v.  Basset, 
Sir  T.  Jones,  156;  Greaav  v.  Codling,  2  King. 
268;  Blagrace  v.  Briitcl  Waterworks  Co.  1 
Hurlst.  &  N,  869;  Brown  v.  Watson,  47  Me.  161 ; 
Dudley  v.  Kennedy,  68  Me.  466;  Stetson  v. 
Faxon,  19  Pick.  147;  Hughes  v.  Reiser,  1  Binn. 
468;  Philadelphia  v.  CoUins,  68  Pa.  106;  P/tila- 
delphia  v.  Oilmartin,  71  Pa.  141;  Milarkey  ▼. 


Foster,  6  Or.  878;  Memphis  db  0.  R,  Co.  ?. 
Hicks,  6  Sneed,  427;  Sfiero  ▼.  Carey,  86  Mina. 
428;  Pierce  v.  Dart,  7  Cow.  608. 

Sojong  as  damages  are  natural,  even  tbougb 
not  the  necessary  consequence  of  the  wrong- 
ful acts,  they  are  special  in  their  character, 
and  if  specially  averred,  tbe  complaint  is  suffix 
cient.  and,  if  proof  be  admitted  and  the  fad 
established,  will  warrant  a  recovery  at  the- 
hands  of  the  Jury. 

Vanders'iee  v.  Newton,  4  N.  Y.  180;  Qrigg^ 
▼.  FUckenstein,  14  Minn.  92;  Enos  v.  HamO- 
ton,  27  Wis.  256. 

Messrs,  JaekEoii»  Atwater  dk  Hill,  for 
resDondent: 

The  deterioration  of  appellants'  property  by 
reason  of  being  prevented  from  using  a  certain 
public  highway  does  not  constitute  special 
damage. 

i^haubut  ▼.  8i.  Plavl  dk  8,  C.  R,  Co.  21 
Minn.  502;  Boehette  ▼.  Chicago,  M.  db  St.  P.  R. 
Co.  82  Minn.  201;  Bc^mum  ▼.  Minnesota- 
Tranrfer  R.  Co.  88  Minn.  865;  Shero  v.  Carey„ 
85  Minn.  428;  Hauek  v.  Wadcter,  84  Md.  266; 
Winterbottom  v.  Lord  Derby,  L.  R.  2  Exch. 
816;  Powell  v.  Hunger,  91  Ind.  69;  Tl^elan  v. 
Farmer,  86  Minn.  226;  Lansing  v.  Smith,  ^ 
Cow.  158. 

A)l  the  injuries  complained  of  are  the  direct 
and  necessary  result  of  the  obstruction  of  the 
public  right  of  navigation,  but  do  not  result 
from  the  invasion  oi  any  private  right  of  the 
individual,  and  therefore  there  is  no  special 
damage. 

HiScok  Y.  Hine,  28  Ohio  St.  528;  Barnes  r. 
Racine,  4  Wis.  454;  Jarvis  ▼.  Santa  Oiank^ 


oommerce  and  oaviflration  upon  it  which  is  essen- 
tially valuable.  Woodman  v.  Pitman,  i  Mew  Bnff. 
Bep.  702, 79  Me.  468. 

A  firesb-water  stream,  above  tide  water.  Is  navl* 
gable  and  a  public  higliway  only  when  it  is  sus- 
ceptible of  being  used,  in  ordinary  condition,  for  a 
highway  of  commerce.  Morrison  v.  Coleman,  6  h, 
R  A.  884, 87  Ala.  656. 

To  be  navigable,  it  must,  for  a  season  or  con- 
siderable part  ot  the  year,  contain  a  sufficient  depth 
of  water  to  lit  it  for  traosportatlon.   BM. 

A  fresh-water  stream  having  the  requisite 
volume  of  water  only  occasionally  as  the  result  of 
f  reehets,  and  for  brief  periods,  is  unnavigable  and 
private  property.    Ihid. 

Navigability  does  not  cease  at  a  point  where  navi- 
gation is  interrupted  by  falls.  Spooner  v.  MoGon- 
nell,  1  McLean,  887. 

J!Vavi0i(i2)Ie  rivers  aire  pubUe  highways, 

A  stream  which  in  its  natural  condition  is  capa- 
ble of  being  used  for  purposes  of  navigation  is  a 
public  highway.  Thunder  Bay  Kiver  Booming  Go. 
T.  Speechly,  81  Mich.  888;  Grand  Baptds  Booming 
Co.  V.  Jarvis,  80  Micb.  806. 

The  Statute  admitting  Oalifomla  provides  that 
«]1  navigable  rivers  within  it  sball  be  common 
higfawasrs  to  the  use  of  its  inhabitants  and  to  the 
citizens  of  the  United  States.  Cardwell  v.  Ameri- 
can Biver  Bridge  Co.  19  Fed.  Bep.  668. 

Under  the  Constitution  of  Colorado,  title  to  the 
unappropriated  waters  of  the  State  is  vested  in  the 
public,  with  a  perpetual  right  to  their  use  in  the 
people.  Wheeler  V.  Northern  Cola  Irrigation  Co, 
10  Colo.  688L 

The  public  in  West  Virginia  have  a  right  to  use 
as  a  highway  not  only  tidal  rivers,  in  which  the 
tide  ebbs  and  flows,  and  fresh-water  rivers  capable 
of  beiog  profitably  used  to  carry  on  commerce  in 
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their  natural  state  without  artificial  improvementa 
but  also  float  able  streams,— that  is,  such  streams  a* 
are  capable  of  being  profitably  used  by  the  public 
in  their  natural  state  to  fioat  logs  or  timber  or  the- 
produots  of  mines  or  tiilage  to  markets  or  miUik. 
Gaston  v.  Mace  (W.  Va.)  6  L.  B.  A.  882,  and  noU, 

The  public  easement  on  a  watercourse  naturally- 
navigable  depends  not  so  much  upon  actual  user  as 
upon  capability  or  for  advantageous  use  as  a  high- 
way.   Healy  v.  Joliet  ft  C.  B.  Co.  2  111.  App.  4S&. 

The  right  of  navigation  in  ail  navigable  waters  la 
the  paramount  public  right  of  every  oitiaeo* 
Flanagan  v.  PhUadeiphia,  48  Pa.  819. 

The  right  to  store  or  boom  logs  on  river  banlos 
and  in  natural  harbors  follows  as  a  corollary  to  tfa*> 
right  of  the  public  to  the  free  use  of  streams.  Cto- 
fleid  V.  Tbe  City  of  Brie,  1  Brown,  N.  P.  (Mich.)  106^ 

Power  of  States  over  navigable  rivers. 

The  power  of  States  over  navigable  rivers  exclu- 
sively within  their  borders  has  never  t>een  sn^ 
rendered  to  the  general  government.  Chicago  t.. 
McGinn,  61IU.  868. 

The  provision  In  the  Ordinaooeof  1787,  that  oei^ 
tain  rivers  **  shall  be  common  highways  and  for- 
ever free,"  does  not  prevent  their  improvement  by 
the  States.    Palmer  v.  Cuyahoga  Co.  8  McLean,  SSBw 

If  OoQgreas  has  not  legislated  on  the  subject,  a 
State  may  authorize  the  erection  of  a  dam  across 
the  river.  Pound  v.  Turck,  96  U.  S.  469  CM  L.  ed. 
626);  Delaware  ft  H.  Canal  Co.  v.  Lawrence,  8  Hun* 
168. 

A  State  may  prohibit  tbe  floating  of  loo«e  logs,  l» 
order  to  make  navigation  safe  and  prevent  its  b^ 
ing  monopolised  by  tha  few.  Gkaig  v.  Kline,  tt- 
Pa.  899. 

But  no  State  can  place  any  otetruotion  In  or 
upon  any  navigable  watan,  against  the  wlU  off 
Congress,  and  Congrev  may  summarily  removo 
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VaOev  R  Co.  62  Cal.  488;  MiOer  ▼.  yew  York 
City,  109  U.  S.  885  (27  L.  ed.  971);  PitUbvrgh 
^L  E.R,  Co.  T.  JoMi,  1  Cent.  Rep.  884,  111 
Pa.  204;  BlockweU  ▼.  Old  CoUmy  It.  Co,  122 
Mass.  1;  8ef>ery  v.  Central  Pae,  R.  Co,  51  CaL 
195;  Bigley  t.  Nunan,  68  Cal.  403;  Crook  v. 
Pitchfr,  61  Md.  616;  H<mck  ?.  Waehter,  84 
Md.  272;  State  ▼.  Barton,  86  MIdd.  146;  Bil- 
lard  V.  Erhart,  85  Kan.  611;  Btaubut  y.  /SS(. 
Pat<;  dl  8,  C  R.  Co,  21  Minn.  502;  State  ▼. 
Hohnan,  40  Mion.  869;  Avcfe  v.  St,  fjouie,  12 
West  Rep.  288,  98  Mo.  406;  Rieket  ▼.  Metro- 
politan i2.  O).  L.  R.  2  H.  L.  176. 

The  distiDctioD  between  damages  which  are 
special  and  those  which  are  common  to  the 
public  lies  in  the  determination  of  the  Question 
whether  the  right,  by  the  invasion  of  which 
the  damages  are  caused,  is  a  public  right  or  a 
private  right. 

FHtz  V.  HolfBon,  L.  R  14  Ch.  Div.  642; 
Brayton  v.  Fall  River,  118  Mass.  218;  Oarttee 
V.  Baltimore,  58  Md.  422;  BlaekweU  v.  Old 
Colony  R.  Co.  122  Mass.  1;  Thayer  v.  New 
Bedford  R.  Co,  125  Mass.  256;  Miller  v.  New 
York  City,  1C9  U.  S.  886  (27  L.  ed.  971). 

Up  to  the  present  time  this  court  has  sus- 
tained no  action,  unless  there  appeared  either 
that  the  only  access  to  plaintiffs'  premises  was 
obstructed  by  the  nuisance  {Brakken  v.  Min- 
Tieapelis  d  St,  L,  R.  Go.  29  Minn.  41),  or  that 
there  was  a  direct  physical  invasion  of  plain- 
tiffs' property. 

Wilder  v.  De  Cou,  26  Minn.  10;  Wilkin  ▼. 
St.  Pavl,  88  Minn.  181. 

In  all  the  other  cases,  although  the  plaintiffs 
suffered  inconvenience  and  pecuniary  loss  un- 


der various  forms  from  the  obstmction  to  the 
public  wa^,  vet  the  court  held  these  injuries 
the  same  m  Kind,  though  not  in  degree,  with 
those  suffered  by  the  publia 

Carroll  v.  Wiseonein  Cent,  R.  Co.  40  Minn. 
168;  State  v.  Barton,  86  Minn.  146;  Thetan  v. 
Fanner,  86  Minn.  225;  Shero  v.  Carey,  85 
Minn.  428;  Cfstie  v.  KeUy,  88  Minn.  440;  Bar- 
num  V.  Minveeota  Transfer  R.  Co.  88  Minn.  865; 
Roehette  v.  Chicago,  M.  d  St.  P.  R.  Co.  82 
Minn.  201;  Sehvster  v.  Lemond,  27  Minn.  258; 
Shaubut  V.  St,  Paul  d  S.  C.  R.  Co.  21  Minn. 
602;  Daweon  v.  St.  Pavl  F.  d  M.  Ine.  Co.  15 
Minn.  188. 

Mitchell*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  allege  that  they  were  riparian 
owners  of  two  tracts  of  land  on  the  Mississippi 
River, — one  in  Anoka  .County,  which  they 
used  as  a  yard  for  the  manufacture  of  brick, 
and  another  in  Wright  County,  thirty-five 
miles  above,  which  they  used  for  the  purpose 
of  piling  wood,  to  be  conveyed  by  river  down 
to  their  brickyard;  that  the  .defendant,  a  cor- 
poration created  bv  the  laws  of  tliis  State  fSp. 
Laws  1867,  chap.  184),  had  wrongfully  and  un- 
lawfully interfered  with  and  obstructed  the 
channel  of  the  river  by  drivinsr  piles  therein, 
fastening  booms,  and  detaining  large  quantities 
of  logs  therein,  thereby  absolutely  preventing 
the  navigation  of  the  river  between  plaintiffs^ 
two  tracts  of  land.  Predicated  upon  this  al- 
leged illegal  obstruction  of  the  navif»ation  of 
the  river,  plaintiffs  set  up  eleven  causes  of  ac- 
tion for  damages.    The  first,  second,  thirds 


Buch  obstniotion  at  Its  pleasure.   Stooktoo  v.  Balti- 
more ft  N.  Y.  R.  Go.  83  Fed.  Bep.  9. 

Police  juries  have  no  power  to  obstruct  naviga- 
ble watercourses  by  bridges  without  draws.  Good- 
will V.  Police  Jury,  88  La.  Ann.  762:  Wallamet  Iron 
Bridge  Oo.  v.  Hatch,  191>ed.  Bep.  847. 

ITMaicEfuI  obB^metlofM  a  eamimon  fwAaomoe. 

Any  obstruction  which  interferes  with  commerce 
between  the  States  is  unlawful.  Sllllman  y.  Troy 
*  W.  T.  Bridge  Go.  11  Blatchf .  274. 

Any  obstruction,  whether  by  wharves,  piers, 
bridges  or  other  oonatnictions,  is  a  common  or 
public  nuisance.  State  v.  Parrott,  71  N.  G.  811; 
Re  Water  Gomrs.  8  Bdw.  Gh.  280, 8  N.  Y.  Gb.  L.  ed. 
680;  Newark  PL  Road  ft  Ferry  Go.  v.  Blmer,  9  N.  J. 
Eq.  754;  South  GaroUna  R.  Co.  v.  Moore,  28  Ga.  808; 
State  V.  Freeport,  48  Me.  196;  State  v.  Dibble,  4 
Jones,  K 107;  Gold  v.  Garter,  9  Humph.  860;  Selman 
V.  Wolfe,  27  Tez.  68;  Barnes  v.  Racine,  4  Wis.  464; 
Georgetown  v.  Alexandria  Ganal  Go.  87  U.  8.  12 
Pet  01(9  L.ed.  1012). 

So  a  boom  erected  Id  such  waters  is  an  unlawful 
obstruction.  Atlee  v.  Northwestern  Union  Packet 
CO.  88  U.  S.  21  WalL  880  (22  L.  ed.  619). 

An  obstruction  of  a  river  for  six  weeks  during 
the  season  for  navigation  must  be  presumed  to 
have  been  unreasonable.  Boos  v.  Hamilton,  27 
Wis.  286. 

A  pier  erected  without  license  or  authority  is  an 
unlawful  obstructioo  and  subjects  the  owner  to 
liability  for  damages  caused  by  It.  Atlee  v.  North- 
western Union  Paclcet  Go.  mpro. 

The  obstruction  to  floatage  of  logs  by  a  dam  is 
unlawful.    Volkv.  £ldred,28Wi8.  4ia 

A  rope  stretched  across  the  principal  channel  of 
a  navigable  river  is  an  unlawful  obstruction  of 
navigation.    The  Swan,  19  Fed.  Rep.  45& 

But  a  temporary  use  of  such  a  line  In  handling 
7  L.  R  A. 


vessels  Is  not  necessarily  unlawful  (The  Echo,  19 
Fed.  Rep.  468),  as  the  temporary  interruptions  to 
navigation  are  not  illegaL  People  v.  Horton,  64  N. 
Y.  6ia 

Any  obstruction  incident  to  commerce  is  not  un- 
lawful.  Gummins  v.  Spruance,  4  Harr.  (DeL)  815. 

A  well-deflned  watercourse  of  running  water* 
although  dry  at  certain  seasons,  is  witbm  the  do<v 
trine  against  obstructions.  Schneitsius  v.  Bailey, 
11  Gent  Rep.  787, 45  N.J.  Eq.  179. 

lAabWty  for  vanmaMi  ohaCnietlon. 

If  a  person  wrongfuQy  obstructs  a  navigable 
stream,  he  is  liable  for  the  consequences.  Phila- 
delphia, W.  ft  B.  R.  Go.  V.  Philadelphia  ft  H.  De  G. 
Steam  Tow  Boat  Go.  64  U.  &  28  How.  200  (16  L.  ed. 
488). 

Obstructions  in  navigable  streams  within  States 
are  indictable  as  offenses  against  their  laws,  but  not 
as  against  United  States  laws  which  do  not  exist. 
Willamette  Iron  Bridge  Go.  v.  Hatch,  126  U.  S.  1 
(81L.ed.  620). 

An  unlawful  obstruction  to  navigation  is  remedi- 
able by  indictment  or  by  abatement,  or  equity 
may  take  Jurisdiction  upon  Information  filed  by 
the  attomey-general.  Woodman  v.  Pitman,  4  New 
Bug.  Rep.  702, 79  Me.  466. 

jLction  of  damaoest  when. 

A  pubUc  nuisance  may  also  be  a  private  nui- 
sance; but  before  a  person  can  sue  he  must  have 
sustained  special  damage  distinct  from  what  h» 
suffers  in  common  with  the  puolia  Yolo  Go.  v» 
Sacramento,  86  CaL  193;  Grommelin  v.  Goxe,  80  Ala» 
818:  Burrows  v.  Pixley,  1  Root,  862:  Gates  v.  Blin- 
coe,  2  Dana,  158.  Seeley  v.  Bishop,  19  Gonn.  128:  Ck)le 
V.  SprowL,  86  Me.  161;  Stetson  v.  Faxon,  19  Pick. 
147;  Barden  v.  Oooker,  10  Pick.  388;  Runyon  v. 
Bordine,  14  N.  J.  L.  478;  Dougherty  v.  Bunting,  1 


See  also  23  L.  R.  A.  687. 
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fourth,  ninth  and  tenth  are  all  alike,  viz.,  that 
at  the  several  dates  named  the  plaintiffs  had 
wood  piled  on  their  upper  tract  which  they 
contemplated  transporting  by  river  to  their 
brickyard  below,  but  were  prevented  from  do- 
ing so  by  these  obstructions  to  navigation,  and 
were  compelled  to  leave  it  on  the  upper  tract 
for  over  a  year,  whereby  it  became  Id jured  and 
depreciated  in  value.  The  eighth  cause  of  ac- 
tion is  not  in  principle  different  from  these. 
It  is  that  by  these  obstructions  the  plaintiffs 
were  prevented  from  transporting  a  lot  of 
wood  by  river  from  the  upper  to  the  lower 
tract,  and  were  compelled  to  take  it  out  of  the 
river  at  a  point  where  they  were  not  owners 
of  the  shore,  and  were  compelled  to  pay  the 
riparian  owner  the  sum  of  $50  for  the  privilege 
of  doing  so. 

It  is  not  alleged  that  the  plaintiffs  had 
started  to  transport  the  wood  down  the  river 
not  knowing  oi  or  anticipating  the  existence 
and  effect  of  these  obstructions  before  they 
embarked  upon  the  use  of  the  river.  Hence 
it  does  not  fall  within  the  category  of  those 
cases  where  a  person  who  has  actually  started 
to  travel  a  hij^hwa^  or  embarked  on  the  navi- 
gation of  a  river  is  unexpectedly  stopped  by 
an  obstruction,  and  is  compelled  to  turn  back, 
or  is  put  to  expense  in  removing  the  obstruc- 
tion, which  some  authorities  hold  constitutes 
special  damage  for  which  a  private  action  will 
lie,  distinguishing  it  from  a  case  where  a  per- 
son merely  had  the  use  of  the  highwav  in  con- 
templation. BowY.  Miles,  ^  Maule  &  8.101. 
But  see  Winterbottam  v.  Lord  Derby,  L.  R.  2 
Exch.  816;  Houck  v.  Wachter,  84  Md.  265; 
Blackitell  v.  Old  Colony  B.  Co.  122  Mass.  1. 

The  eleventh  cause  of  action  is  that  plain- 
tiffs, by  reason  of  being  thus  prevented  from 
transporting  this  wood  by  river  to  their  brick- 
yard, were  compelled  to  buy  at  great  expense 
other  and  inferior  fuel  for  use  in  their  business 
of  brick  making,  and  that  by  reason  of  the  use 
of  such  inferior  fuel  a  large  quantity  of  brick 
were  spoiled. 

When  the  case  was  called  for  trial,  the  court, 
on  defendant's  motion,  dismissed  the  case  as 
to  each  of  these  several  causes  of  action.  The 
ground  upon  which  the  motion  was  made  and 
granted  is  not  stated,  but  it  doubtless  was  that 
none  of  them  stated  facts  constituting  a  cause 
of  action.  In  this  the  trial  court  was  clearly 
right.  The  wrong  alleged  \s  the  obstruction 
of  the  navigation  of  the  river,  which  is  a  public 
nuisance.    The  right  of  plaintiffs  to  navigate 


the  river  Is  not  a  private,  -but  a  public,  right 
which  they  are  eniiiled  to  only  in  common 
with  the  whole  public;  and  the  facts  alleged 
only  show  that  the  present  consequential  dam- 
ages to  them  from  being  prevented  from  nari- 
gating  the  stream  ma^  be  greater  in  degree, 
but  not  different  in  kmd,  from  those  suffered 
by  other  riparian  owners  or  the  rest  of  the 
public  who  may  desire  to  use  this  highway. 
It  is  not  alleged  that  these  obstructions  re- 
sulted in  any  trespass  upon  or  actual  invasion 
of  the  private  property  of  the  plaintiffs,  or  that 
they  cut  off  all  access  to  it,  but,  taking  the  al- 
legations of  the  complaint  at  their  full  value, 
they  simply  show  that  defendant  has  committed 
a  public  nuisance  by  obstructing  a  public  high- 
way which  deprives  the  plaintiffs  of  the  cheap- 
est and  most  convenient  route  by  which  to 
convey  their  wood  from  their  wood  lot  to  their 
brickyard.  The  case,  therefore,  clearly  comes 
within  the  familiar  rule  that  an  individual 
cannot  maintain  a  private  action  for  a  public 
nuisance  by  reason  of  an  injury  which  he  suf- 
fers in  common  with  the  public;  that  it  is  only 
when  be  sustains  special  injury  differing  in 
kind,  and  not  merely  in  degree  or  extent,  from 
that  sustained  by  the  general  public,  that  an 
individual  may  recover  damages  in  a  private 
suit.  We  think  the  case  is  full^  covered  by 
the  following,  among  other,  decisions  of  this 
court:  Shaubut  v.  St.  Paul  db  8.  C.  B.  Co.  21 
Minn.  502;  Boehette  v.  Chicago,  M.  A  Si.  P. 
B.  Co,  82  Minn.  201;  Barnum  v.  Minnedota 
Transfer  B.  Co.  83  Minn.  865;  Shero  ▼.  Cdrey, 
85  Minn.  428. 

The  principle  and  Its  reason  are  thus  stated 
by  Lord  Coke:  "  For  if  the  way  be  a  common 
wa^,  if  anv  man  be  disturbed  to  go  that  way, 
or  tf  a  ditch  be  made  overthwart  the  way  so  as 
he  cannot  go,  yet  shall  he  not  have  an  action 
upon  his  case;  and  this  the  law  provided  for 
avoiding  of  multiplicity  of  suits;  for  if  any  one 
man  might  have  an  action,  aU  men  might  have 
the  like.^'    1  Co.  Inst.  56a. 

While  universally  recognizing  this  principle, 
the  courts  have  not  always  been  clear  or  con- 
sistent in  its  application,  sometimes  seeming  to 
confound  for  special  damage  some  special  cir- 
cumstances in  the  situation  of  the  individual  by 
reason  of  which  he  has  suffered  from  the  ob- 
struction of  the  highway  damages  greater  in 
extent,  but  the  same  in  kind,  as  Uiose  sus- 
tained by  the  general  public.  We  think  the 
correct  rule  to  be  that  to  constitute  special 
damage  there  must  be  an  invasion  or  violation 


Bandf.  1:  Gold  v.  Philadelphia,  115  Pa.  184, 6  Cent 
Rep.  867;  Mecbllnfr  v.  Kittaning  Brid^re  Go.  1  Orant, 
Gas.  (Pa.)  416;  Abbott  v.  Mills,  8  Vt  820;  Baxter  v. 
WInooeki  Turnp.  Co.  22  Vt.  114:  Hatch  v.  Vermont 
Cent.  R.  Co.  28  Vt.  142;  United  States  v.  Mew  Bed- 
ford Brld^re  Co.  1  Wood,  ft  M.  431:  Talbott  v.  King, 
82  W.  Va,  6. 

Case  by  a  private  Individual  for  a  pubUo  nui- 
sanoe  does  not  lie  where  plaintiff  has  suffered  no 
particular  direct  damage  or  pecuniary  actual  loss. 
McLauchlin  ▼.  Charlotte  &  S.  C.  R.  Go.  6  Rich.  L. 
683;  Carey  v.  Brooks,  I  Hill,  L.  (S.  G.)  86&. 

Nolodivldual  can  maintain  an  action  fordam- 
■gres  for  a  public  nuisance,  unless  he  has  sustained 
an  injury  which  Is  special  in  its  character,  or  which 
Is  not  common  to  others  affected  by  the  nuisance. 
Dougherty  v.  Bunting,  1  Sandf.  1;  Butler  v.  Kent, 
19  Johns.  223;  Mills  v.  Hall,  9  Wend.  815;  Davis  v. 
New  York,  14  N.  Y.  600;  Carhart  v.  Auburn  Gas 
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Light  Co.  22  Barb.  287;  Osborne  v.  Brooklyn  City 
R.  Go.  6  Blatchf .  806;  Currier  v.  West  Side  B.  P.  B. 
Go.  6  Blatohf  .  487;  Seeiey  v.  Bishop,  19  Conn.  U8. 

Yet  if  anyone  sustains  a  special  injury  by  an  ad 
which  is  unlawful  on  the  ground  of  public  injury, 
he  may  maintain  an  action  for  his  own  special  in- 
Jury.  Myers  v.  Malcolm,  6  Hill,  292;  Henly  v. 
Ljrme,  5  BIng.  91;  Lyme  Regis  v.  Henley,  8  Bam.  Ss 
Ad.  77. 1  Bing.  N.  G.  282;  Plcroe  v.  Dart,  7  Oow.  609; 
Tiansing  v.  Smith,  8  Cow.  148,  4  Wend.  25;  Mills  v. 
Hail  and  Carhart  v.  Auburn  Gas  Llirbt  GOb  smpra; 
Burrows  v.  Plxley,  1  Root,  862. 

Any— the  least— injury  to  an  Individual,  by  a  pub- 
lic nuisance,  e.  (7.,  an  expense  of  time  or  money  or 
tabor,  etc.,  entitles  him  to  an  action,  Piaroa  ▼. 
Darr^  7  Cow.  609:  Hughes  v.  Hetaer,  1  Binn.  668c 
Rose  V.  MUes«4  Maul^  ft  &  101;  Lansinc  v.BoiiUi. 
supra. 


of  using  ft  public  highway  m  common  with  Ite 
real  of  the  public  What  we  apprehend  Lord 
Cnke  means  b;  tbe  reason  assigned  for  the  rule 
U  that  a  mere  public  right  lo  the  use  ot  a  high- 
way wbich  an  indiTidua!  has  only  as  a  jnem- 
ber  of  Ihe  public,  and  In  common  with  ihem. 
must  be  asserted  and  maintained  by  the  public 
aa  such,  instead  of  permitting  each  individual 
to  majnlain  a  private  action  lo  abate  the  pub- 
lic nuisance,  or  for  damages  for  an  invasioa  of 
a  mere  public  right;  and  such  a  rule,  we  tbinlt, 
is  sustained  by  considerations  both  of  principle 
and  public  jxilicy.  Our  conclusion  is  that  the 
court  was  right  In  disoiissiag  tbe  case  as  to 
these  causes  of  action.  The  eleventh  might 
clearly  have  been  dismissed,  upon  the  ground 
that  uie  damages  were  remote,  and  not  proid- 

2.  Upon  the  fifth,  sixth  and  seventh  causes 
of  aclioD,  tbe  plaintilfs  aubmiiied  their  evi- 
dence, and  when  tbey  rested  the  court  dis- 
missed them  also  on  the  ground  that  plaintiffs 
bad  failed  to  make  out  a  cause  of  action,  which 
ruling  is  assigned  as  error. 

It  la  unueceasary  lo  consider  the  questions 
discussed  by  counsel  as  to  tbe  extent  and  nat 
ure  of  tbe  powers  of  the  defendant  under  its 
charier,  for  we  have  been  unable  lo  discover 
anylbiDg  in  the  evidence  introduced  or  offered 
wbich,  under  the  narrowest  possible  view  of 
these  charter  powers,  tends  to  connect  the  in- 
juries coroplaioed  of  with  any  illegal  or  negli- 
gent act  of  defendant,  or  to  show  that  tbey 
were  the  result  (proximate  at  least)  of  any  such 
act.  Take,  for  example,  the  fifth  cause  of  ac- 
tion; as  10  one  matter  all  that  the  evidence  of- 
fered would  tend  to  prove  is  that  there  was  a 
Jam  of  logs  against  the  piers  of  Anoka  bridge, 
and  that,  in  passing  through,  plaintiffs'  wood- 
raft  struck  a  "sweeper"  that  projected  from 
the  jam,  and  was  broken  up.  But  the  defend- 
ant did  not  build  and  msintatu  the  bridge 
Jiiers,  and,  assuming  tbe  logs  belonged  to  ae- 
endant  (which  was  not  proven).  It  does  not  ap- 
I>ear  what  caused  tbe  jam.  There  is  not  a  par- 
ticle of  evidence  that  it  was  caused  by  any 
negligence  of  the  defendant,  or  that  It  was  der- 
elict in  iu  duty  In  efforts  to  break  11.  With- 
out any  reference  to  tbe  defendant's  charter, 
the  courts  will  take  judicial  notice  that  Scaling 
logs  is  a  legitimate  use  of  this  public  stream,  it 
exercised  in  a  proper  manner,  and  that  for  ob- 
structions resultiug  from  such  use  by  unavoid- 
able accident,  the  log  owner  would  no  more  be 
liable  than  the  owner  of  a  steamboat  wbich 
mifrht  accidentally  sink  while  lawfully  navi- 
gating the  river.  Take,  again,  the  seventh 
cause  of  action,  wbich  was  for  damages  caused 
by  logs  and  debrii  cast  against  or  upon  plain- 
tiffs' shore.  Tliere  was  not  a  particle  of  evi- 
dence offered  that  defendant's  booms  or  piers 
caused  this,  or  that  it  was  caused  by  anf  neg- 
ligence or  fault  of  defendant  tn  driving  or 
haadling  its  logi, 
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pened.  It  was  perhaps  intended  to  bring  this 
cause  of  action  within  tbe  doctrine  of  Weaver 
v.  mmmppi  tfc  R  fl.  BoomCo.,  28  Minn.  534. 
and  McKenzU  v.  Mitnmp^i  dt  E.  R.  BoomCo., 
20  Minn,  2^;  but  an  examination  of  those  cases 
will  sbow  how  far  short  of  them,  on  the  facts, 
this  case  falls. 

In  another  Instance,  a  raft  was  caught  b»- 
tween  the  shore  and  some  logs  set  loose  by  tha 
Otsego  ferryman, — an  act  for  which  defend- 
ant wQSln  noway  responsible,  unless,  forsooth, 
it  had  no  right  tn  use  the  river  at  all  for  float-, 
ing  logs.  In  another  case  a  raft  of  sheer  boorai 
of  the  defendant  came  down  tbe  river,  and  de- 
stroyed a  raft  of  wood,  but  no  olfer  was  made 
to  prove  bow  this  occurred,  or  that  it  was  caused 
by  aoy  nesligeoceormisconductof  the  defend- 
ant. For  anything  that  appears,  it  might  have 
been  an  unavoidable  accident,  or  one  of  tb« 
perils  of  navigation. 

Tbe  same  £^■neral  criticism  will  apply  lo  tbe 
evidence  offered  tn  support  the  sixth  cause  of 
action,  which  we  think  might  also  have  been 
dismissed  on  the  complaint,  as  not  slating  a 
case  of  special  damage  for  which  a  private 
action  would  lie.  In  fact  plaintiffs  through- 
out the  case  seem  to  have  proceeded  on  tbe 
theory  that  thev  bad  ■  right  to  the  navigstloD 
of  the  river,  absolutely  tree  and  clear  of  all 
logs-  But  such  a  conception  ot  their  rlghta 
was  ruudamentally  erroneous.  Floating  logs 
is  as  legilimaie  a  use  of  the  stream  as  fioattng 
wood  rafts  or  running  steamboats;  and  as  two 
bodies  cannot  occupy  the  same  space  at  (he 
same  time,  tbe  use  of  tbe  river  for  one  purposs 
is  necessarily,  in  a  certain  sense,  tn  obstruc- 
tion to  its  use  for  another  purpose,  and  eacb 
person  must,  in  his  use  of  It,  submit  to  sucb 
inconveniences  as  necessarily  or  naturally  re-  - 
suit  from  the  proper  exercise  of  the  same  right 
by  others.  "The  only  instance  we  can  find 
where  there  was  sn  attempt  to  connect,  even 
indirectly,  plaintiffs'  loss  with  what  might  have 
been  an  unlawful  art  of  defendant,  was  where, 
what  plaintiffs  call  tbe  regular  channel  of  tbe 
river  being  obstructed,  they  ran  their  wood 
raft  down  another  course  and  struck  a  sand- 
bar. In  view  of  what  occurred  on  tbe  trial  in 
connection  with  the  offer  of  this  evidence,  we 
must  assume  tbe  fact  to  be  that  plaintiffs,  with 
previous  knowledge  that  this  channel  wa* 
wholly  obstructed,  started  out  with  tbeir  raft 
lo  run  it  down  another  way,  and  there  met 
with  this  accident.  On  this  state  of  facts  there 
was  no  natural  or  proximate  connection  be- 
tween the  injury  and  Ihe  act  of  defendant  id 
obstructing  the  channel.  It  would  be  analo- 
gous to  a  case  where  a  man.  knowing  that  ona 
road  was  obstructed,  started  out  oo  his  journey 
by  another,  and  perluips  poorer,  road,  and 
tbere  met  with  an  accidenL 

Order  affirmtd. 
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Ikdiaha  Supbbmb  Comic 


INDIANA  SUPREME  COURT. 


JoDftthan  EVANS,  Appt.; 

ADAMd  EXPRESS  CO. 
(••..Ind.....) 

1.  To  stand  in  the  carrlaffe-wagr  of  a 
public  street  at  iii^ht»  engaged  In  oonver- 
aatioD,  heedless  of  horses  and  vehicles  that  are 
passing.  Is  such  negligence  as  will  prevent  re- 
covery for  Injuries  resulting  from  being  thrown 

'  down  by  a  wagon  the  driver  of  wbl(^  did  not  see 
the  person  injured,  although  the  driver,  also,  was 
negligent. 

%•  Where  the  united  and  oontempora- 
Aeous  negf lijfenoe  of  two  persons  causes  a 
•collision  between  them  in  a  public  street,  neither 
can  recover  from  the  other  for  a  resulting  in- 
Jury. 

(February  27, 18IK)L> 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Gibson  County  in 
favor  of  defendant  in  an  action  to  recover 
daniaces  for  personal  injuries  resulting  from 
a  collision  between  plaintiff  and  a  vehicle  in 
charge  of  defendant's  servant  and  alleged  to 
have  been  caused  by  such  servant's  negligence. 

The  facts  suflSciently  appear  in  the  opin- 
ion. 


Mt,  Lucius  C.  Embree*  for  appellant: 

Negligence  on  the  part  of  the  plaintiff, 
which  does  not  contribute  proximately  to  the 
injury^  will  not  bar  his  action  if  the  negligence 
of  the  defendant  was  the  proximate  cause  of 
the  injury. 

IndiaruipolU.P,  AO.ROo.  Y.PUeer,  4  WesL 
Rep.  250,  and  7  West  Rep.  896,  109  Ind.  179; 
yave  Y.  Flaek,  90  Ind.  205. 

By  "proximate  cause"  is  intended  an  act 
which  airectly  produced  or  concurred  directly 
in  producing  the  injury.  By  "remote  cause" 
is  intended  that  which  may  have  happened, 
and  yet  no  injury  have  occurred,  notwithstand- 
ing that  no  injury  could  have  occurred  if  it 
had  not  happened. 

Battimare  dbO.ELOo.  v.  Statu,  88  Md.  542; 
Northern  Cent,  R.  Co,  v.  State,  29  Md.  421. 
See  Adanu  v.  Wiggine  Ferry  Co,  27  Mo.  95,  72 
Am.  Dec.  247;  Butterfleld  v.  Forrester,  11 
East,  60;  Daviee  y.  Mann,  10  Mees.  &  W.  546; 
Kerwhaeker  v  Cleveland,  O,  A  C.  R.  Co,  8  Ohio 
St.  172,  62  Am.  Dec.  246;  Trow  v.  Verm<nU 
Cent,  B,Oo,  24  Yt  487,  68  Am.  Dec  191 ; 
New  Haten  Steamboat  Co,  v.  VanderbUt,  16 
Conn.  428;  Sedgwick,  Damages,  470;  Angell, 
Carriers,  582;  Itedfleld,  Railways;  BrovmeU  v. 
Flagler,  5  Hill,  282;  Inman  v.  Funk,  7  B. 
Mon.  588;  Radiiy  v.  London  dh  N.  W.  R  Co. 
L.  R  1  App.  Cas.  754. 
'     The  party  who  last  has  «  clear  opportunity 


Kom.— C(mtrtf>tif  orv  neffUo^nce  defeaU  recovery  of 
damageejor  permmal  inSuriee. 

A  person  cannot  reoover  for  Injuries  oaused  by 
the  negligenoe  of  others  to  which  hJs  own  negli- 
gence has  contributed.  Allen  v.  Maine  Cent  B.  Go. 
<He.)19AtLBep.ll]ft. 

Any  negligence  of  the  plaintiff,  however  slight, 
that  contributed  to  the  injury,  precludes  Ills  recov- 
ery. Bohoenfeld  ▼.  MOwaukee  City  E.  Ck>.  74  Wis. 
433;  Moore  v.  Central  R.  Co.  24  N.  J.  L.  268;  Bunyon 
v.  Central  R.  Co.  26  N.  J.  L.  666;  Drake  v.  Mount, 
33  N.  J.  L.  441;  Pennsylvania  B.  Co.  v.  Matthews,  36 
N.  J.  L.  631;  Delaware,  L.  ft  W.  B.  Co.  v.  Toffey,  88 
N.  J.  L.  626;  Bast  Tennessee,  Y.  ftO,  B.  Co.  v.  Hull 
<Tenn.)  12  8.  W.  Rep.  419. 

One  unnecessarily  standing  in  a  place  known  by 
him  to  be  dangerous  is  guilty  of  such  contributory 
negligence  as  will  prevent  a  recovery.  Sohoenf  eld 
V,  Milwaukee  City  B.  Co.  eupra. 

Where  a  traveler  on  a  highway  voluntarily,  and 
not  of  necessity,  attempts  to  cross  over  a  skid 
placed  across  the  sidewalk  in  front  of  a  store  for 
the  purpose  of  unloading  a  wagon,  there  being 
room  to  peas  around  it,  and  is  injured,  he  is  negli- 
gent   Joohem  v.  Robinson,  72  Wis.  IM. 

Contribvtory  neoUoenee  ae  a  defense. 

Contributory  negligence  which  will  defeat  a  re- 
covery consists  in  such  acts  or  omissions  on  the 
part  of  the  plaintiff,  amounting  to  a  want  of  ordi- 
nary care,  as,  concurring  or  oo-operating  with  the 
negligent  acts  of  the  defendant,  are  a  proximate 
«auie  or  occasion  of  the  injury.  Bichmond  k  D. 
fi.  Co.  V.  Pickleseimer,  18  Va.  L.  J.  646. 

It  is  a  good  defense  to  an  action  for  damages  for 
a  personal  injury;  and  it  is  immaterial  to  what  ex- 
Cent  it  is  proven,  provided  It  contributed  to  the  in- 
jury. B[yne  v.  Wilmington  ft  N.  B.  Co.  (DeL)  13 
Gent.  Bep.  891;  Gerity  v.  Haley,  28  W.  Ya.  98. 

Freedom  from  negligence  is  not  one  of  the  essen- 
aiate  of  the  defense  of  contributory  negligence. 
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There  must  be  negligence  in  the  defendant  before 
plaintiff  can  contribute  to  its  injurious  results. 
Louisville  ft  N.  B.  Co.  v.  HaU,  87  Ala.  706. 

The  fact  that  the  defendant  was  also  guilty  of  neg- 
ligence, and  was  performing  acts  which  it  had  no 
right  to  perform,  will  not  render  the  latter  liable. 
Trousclalrv.  Pacific  Coast  Steamship  Co.  80  OaL 
62L 

Where  the  negligence  of  plaintiff  contributed  to 
his  injury,  caused  by  a  defect  in  highways,  there 
can  be  no  recovery,  unless  the  defendant,  if  aware 
of  the  pla]ntlff*s  danger,  and  having  the  oppor- 
tunity to  avert  it,  fails  to  use  ordinary  caution  to 
do  so.    Phillips  V.  Bitchie  Co.  Ct.  81 W.  Ya.  477. 

One  who  has  by  his  own  negligence  contributed 
to  an  injury,  cannot  recover,  though  the  negUgeoos 
of  the  other  party  was  grosk  Atkyn  v.  Wabaah  R. 
Co.  41  Fed.  Bep.  198. 

But  it  has  been  held  that  although  plaintiff  may 
be  guilty  of  some  negligence,  yet,  where  negligence 
of  defendant  is  gross,  plaintiff  may  recover  for  In- 
juries sustained  by  him.  Chicago  ft  A.  B.  Co.  v. 
Johnson,  2  West  Bep.  888, 116  IlL  208. 

So  the  element  of  contributory  negligence  doea 
not  enter  into  a  case  where  on  the  part  of  the  de- 
fendant there  was  a  direct  violation  of  a  positive 
enactment.  Weity  v.  Indianapolis  ft  Y.  B.  Co.  2 
West.  Kep.  662, 106  Ind.  65. 

Where  the  plaintiff  could  have  avoided  the  con- 
sequences of  defendant*s  negligence,  he  is  ex- 
pressly prohibited  from  recovering  under  the 
Georgia  Code.  Smith  ▼.  Central  B.  ft  Bkg.  Co.  (Ga.) 
10  8.  B.  Bep.  m. 

But  plaintiff  may  reoover,  although  he  contrib- 
uted to  the  injury,  if  he  was  not  in  fault  In  so  do- 
ing. South  Covington  ft  a  Street  B.  Co.  t.  Wars, 
84  Ky.  207. 

As  to  the  relative  degrees  of  care  and  vIgUanos 
demanded  of  footmen  and  horsemen  on  a  publlo 
street,  see  Stringer  v .  Vroet,  2  L.  B.  A.  614,  U8  Ind. 
477. 


See  also  20  L.  R.  A.  61. 


Pullock,  Torts,  874  •(  «m./  BoaTitvill*  A  0. 
S.  Co.  T.  Hiatt.  IT  Ind.  102;  Indumapolii  A 
O.  R.  Go.  t.  WHght,  22  Ind.  876;  DowM  y. 
General  8Uam  Hav.  Oo.  0  El.  &  BL  leO;  Birgt 
w.  Gardiner,  19  Coon.  SOT;  8t.  Lauii  &  B.  B. 
B.  Co.  T.  llathiat,  60  lad.  SS. 

There  must  be  a.  nant  at  ordioary  care  con- 
tributing to  Uie  Injurj  as  a  proximate  caiue 
liefore  coolributorj' negllgeoce  can  exist. 

Am.  A  Eng.  Encyclop.  Law,  S4,  and  luthor- 
illea  cited;  Iloviton  it  T.  0.  B.  (k.  v.  Carton, 
4e  Tex.  345;  Bermnan  y.  St.  Lcuii,  I.  M.  A  8. 
R.  Oo.  4  West.  Rep.  004.  S8  Ho.  STB;  KtUey 
T.  V'Dion.R.  Go.  18  31o.  App.  101;  Baltimore 
4t  0.  R.  Vo.  V.  Eean,  8  Cent.  Rep.  716.  66 
Ud.  894;  Tvff-v.  Warman,  6  C.  B.N.  8.  585; 
BtaU  V.  Maneheitor  A  L.  B.  Co.  S2  N.  B.  528; 
Juekerf.ChieagoAN.W.B  CS).  82  Wis.  151; 
BicJimond  A  D.  B.  Co.  i.  Uo'card.  79  Qa.  44; 
MuthViavKTi  V.  St.  Lout*  R  Oo.O  West.  Rep. 
fl57,  91  Mo.  832;  Baltimore  A  0.  R.  Co.  t. 
Statt,  86  Hd.  366:  KenBhadieT  v.  Oteeeland,  C. 
4  G.  B.  Go.  8  Ohio  St.  173;  Dono\u«  v.  St. 
Lmtit,  1.  M.  A  8.  R.  Oo.  ^  West.  Rep.  S48,  91 
Ho.  8S7. 

Every  person  upon  tile  driveway  of  a  street 
«wea  It  as  a  duty  to  every  oiber  peraoa  Ian- 
tally  Id  the  same  situation  to  use  such  a  de- 
r!  of  care  as  an  ordinary  prudent  man  would 
■upposed  lo  exercise  for  the  purpose  of 
•voiding  Injury  to  those  around  blm. 

S  Thomp.  Neg.  p.  1200,  g  40;  2  Sbearm.  ft 
Badf.  Neg.  4lli  ed.  ^  664;  WUliam*  v.  Orcaly, 
113  Mass.  79;  Bigelmo  v.  Bee^,  01  Me.  835. 


,    ,  .  .        _  cliy,  even  at  a  place 

«tlier  than  on  a  crossing  for  footmeo. 

8  Thomp.  Neg.  1200. 

Negligence  is  ibe  want  of  ordinary  care. 
Ordinary  cai«  is  tbat  degree  of  care  wbicb  a 
person  of  ordinary  pradeDce  Is  presumed  to 
use,  under  the  patllcalar  circnmstances,  to 
•void  injury.  It  must  be  in  proporlloo  to  the 
danger  to  be  avoided  and  the  fatal  conse- 
quencea  Involved  in  ilanerlect. 

Tol«di>  A  W.  R.  Oo.  v.  Qoddard,  20  Ind.  197. 

Instruction  number  18  took  the  question  of 
Ote  appellant's  negligence  from  tjie  Jury  and 


Penntytwtnia  Oo.  v.  Sia*H,  70  Ind.  676;  3 
Thomp.  Neg.  1236;  Sbearm.  &  Redf.  Neg. 
4th  ed.  S  11;  Atbioii  v.  HHriek,  90  Ind.  047; 
Suntii^a  v.  Bnen  77  lad.  39;  Wi/ion  v. 
Trnfab/ar  'A  B.  C.  Oravtl  Boad  Co.  88  Ind, 
896;  BowlandY.  Union  Strtet  B.  Oo.  160  Mass. 
■86;  Ghiea^  A  I.  B.  Oo.  v.  Lane  (lU.)  23  N.  B. 
Bep.  518;  Ohio  A  M.  R.  Co.  v.  CoUarn,  78 
Ind.  261;  Ohieago  A  B.  I.  B.  Or.  v.  (/Gonitor, 
4  West  Rep.  778,  119  HI.  086. 

Slight  negtieence  on  the  part  of  tbe  plalntilT 
wfU  not  dc^at  his  action  for  damages  because 
tbat  is  the  want  of  eitraordiu&iy  care,  and 
«nch  care  It  not  required  of  a  person  injured 
bj  tbecarelessoess  of  anottter  sa  a  condition 
precedent  lo  bis  right  to  recover  damagca  for 
•D  InJuiT  nutalned. 

0r^  r.  WiOow,  48  Wis.  609;  Ormur  v. 
FortioMd,  8C  Wit.  92;  Wharton,  Neg.  %  834; 


use  of  the  street,  and  Ibey  are  not  bound  to 
keep  In  molloii  all  the  time,  but  may  stop  fur 
business  or  pleasure  without  being  prechidMl 
from  their  right  to  recover  damages  inflicted 
by  the  negligence  of  anoiiier. 

2  Tbomp.  Nee.  1200;  Britton  v.  Oumming- 
ton.  107  Mass.  847;  Hunt  v.  ScUem,  131  Idasa. 
394. 

A  footman's  stopping  on  the  croxsing  In  the 
street,  as  plaintiff  was.  was  at  most  only  passive 
negligence.  It  could  have  nothing  of  contri- 
bution to  tbe  Injury  in  it.  It  was  simply  a 
condition  and  not  a  cause.  He  must  have  dona 
more, — committed  some  oven  act,  taken  some 
delicate  chance  or  risk. 

Bishop,  Non-Contract  Law,  g  408;  CtBriea 
V.  MeOiindi)/.  68  Me.  662;  Blgelow,  Torts.  3d 
ed.  807;  Da'oitt  v.  Mann,  10  Hees.  ft  W.  646; 
Wright  V.  Broom.  4  Ind,  98. 

Meur*.  CI»reiiee  A,  Baeklrk  and  John 
W.  Bntdr  for  appellee. 

Mltehall,  Oh.  J.,  delivered  tlie  opinion  of 
tbe  court: 

Evans  sued  the  Adams  Express  Company  to 
recover  damages  for  injuries  aliened  to  have 
resulted  lo  him  from  being  run  over  In  a  pub- 
lic street  io  the  City  of  Princeton  by  a  boree 
and  wagon  alleged  to  have  been  negli(;eDily 
driven  bv  the  agent  or  employ^  of  the  Com- 
pany. There  was  a  verdict  and  judgment  for 
the  defendant  below.  There  is  no  controversy 
as  lo  tbe  facts.  The  evid^ce  shows  tliat 
about  7  o'clock  on  the  evening  of  November 
12.  1888,  the  appellant  was  Btandlngon  across- 
walk  in  a  public  xtreet  of  tbe  City  of  Prince- 
ton conversing  with  two  acquain lances.  After 
being  thus  engaged  fur  a  few  moments,  they 
stepped  aside  Irnm  the  crosswalk,  and  cnntin- 
uea  in  the  street  talking.  Tbe  appellant  stood 
in  the  street  about  eight  feet  from  tbe  curb, 
near  the  margin  of  the  traveled  track,  over 
which  horses  and  vehicles'  were  accustomed  to 
pass,  there  being,  however,  about  thirty  feetof 
space  In  the  Blreel,  over  which  a  horse  and  wu;- 
on  might  have  been  driven  without  coming  In 
contact  with  the  appellant.  It  was  after  night- 
fall, but  it  was  not  so  dark  but  that  persons 
standing  or.  a  horse  and  vehicle  approaching 
on  the  street  could  be  seen. 

The  Adams  Express  Company  employed  an 
agent  at  Princeton,  wbo  transacted  its  busi- 
ness for  a  stipulated  price  per  month,  and  fur- 
nished his  own  horse  and  wagon,  and  employed 
a  driver  at  his  own  expense,  to  carnf  express 
packages  and  matter  to  and  from  ue  trains. 
The  United  States  mail  was  also  carried  to  and 
from  the  trains  in  the  same  wagon,  and  wlKn 
not  occupied  In  carrying  express  or  mail  mat- 
ter, the  horse  and  wagon  were  emploved  by  the 
owner,  as  opportunity  offered  for  hire.  On 
the  evening  In  question  the  boy  having  the 
hor%  and  wagon  in  charge  received  a  sack  of 
mall  at  the  postofUce.  and  while  on  his  way 
with  it  reccivedatanotberplace  a  parcel  which 
was  to  go  by  express.  With  the  mail-Back  and 
express  package  in  his  wagon,  Ihe  boy  was  pur- 
suing his  wsy  to  the  depot,  another  boy  oc- 
cupy mg  tbe  driver's  seat  with  him,  the  horse 
being  permitted  to  walk  at  a  moderate  pace. 
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wiihoui  being  c^uided.  When  within  about 
twelve  feet  of  we  place  where  the  appellant 
and  his  friends  were  standing,  the  boy  observed 
them;  and  seeing  two  of  them  move  out  of  the 
way,  and  being  playfully  engaged  with  the 
other  boy,  he  did  not  afterwanis  see  the  apel- 
lant  until  the  wagon  wheel  struck  and  threw 
him  to  the  ground,  inflicting  painful  injuries 
upon  his  person.  The  Jury  having  found,  in 
answer  to  a  special  interrogatory,  that  the  ap- 
pellant was  not  in  the  exercise  of  ordinary  care 
at  the  time  he  was  injured,  it  is  proper  to  re- 
mark that  no  question  is  made  on  this  appeal 
relating  to  the  liability  of  the  Express  Com- 
pany for  the  negligence  of  the  diiver  employed 
by  the  owner  of  the  horse  and  wagon.  Wa- 
bash, 8t,  L,  d>  P.  B.  Co.  v.  Faner,  111  Ind. 
195,  9  West.  Rep.  621. 

At  the  proper  time  the  plaintiff  asked  the 
court  to  give  the  jury  the  following,  among 
other  instructions:  "(12)  The  fact  that  at  the 
time  of  the  alleged  injury  the  plaintiff  was  in 
the  street,  and  not  on  the  sidewalk  or  regular 
crossing  for  footmen,  will  not  of  itself  preclude 
him  from  recovering,  if  vou  find  that  he  was 
injured,  as  alleged,  by  the  negligence  of  the 
driver  of  the  vehicle  in  running  it  against  and 
over  bim.  An  individual  on  the  street  of  a 
dty,  whether  he  be  on  a  sidewalk,  a  foot-cross- 
ing or  on  a  carriage-way  of  such  street,  is 
bound  to  use  only  ordinary  care  to  avoid  in- 
jury, and  whether  such  care  has  been  used  de- 
pends upon  all  the  facts  and  circumstanoea 
surnmnding  the  event." 

This  instruction  relates  to  the  subject  of  con- 
tributory negligence,  and,  while  we  regard  it 
as  in  some  respects  defective,  we  do  not  deem 
it  necessary  to  point  out  wherein  it  is  inaccu- 
ate;  since,  even  if  it  had  been  entirely  correct, 
it  would  not  have  been  error  to  refuse  it,  be- 
cause the  court  had  sufficiently  expounded  the 
law  to  the  jury  covering  the  subject  of  contrib- 
utory negligence.  We  may  remark,  however, 
that  it  cannot  be  said,  as  a  matter  of  law,  that 
standing  hi  the  carriage-way  of  a  public  street 
in  a  city,  in  the  dark,  and  en^ging  in  conver- 
sation, without  using  sufficient  vigilance  to 
discover  a  slowly  approaching  horse  and  vehi- 
cle, may  not  preclude  the  recovery  of  damages 
for  injuries  resulting  from  the  inattention  of 
the  driver.  The  degree  of  vigilance  must  al- 
ways be  in  proportion  to  the  danger  which  is 
reasonablv  to  be  apprehended  from  the  situa- 
tion in  which  one  voluntarily  places  himself, 
and  if  a  footman  selects  the  carriage- wav  of  a 
public  street  as  a  place  at  which  to  hold  con- 
verse with  his  friends  after  nightfall,  he  mav 
know  that  the  situation  and  occasion  are  such 
as  to  demand  more  than  ordinary  vigilance  to 
avoid  contact  with  vehicles  in  the  charge  of 
inattentive  drivers,  who  are  not  looking  out  to 
avoid  footmen  standing  in  the  way. 

The  following  instruction  given  by  the  court 
is  complained  of:  *'(16)  Where  one  knows  of 
danger  which  threatens  injury  to  himself,  or 
where  one  voluntarily  places  himself  in  a  dan- 

ferous  pince,  as  in  a  public  street  where 
orses  and  vehicles  pass,  and  he  can  avoid  such 
danger  by  reasonable  exertion,  his  negligent 
failure  todo  so  will  prevent  his  recovery  for 
an  injury  so  incurred." 

We  are  unable  to  discover  any  just  ground 
of  objection  to  the  above  instruction,  and  the 

7  r.  R.  A. 


same  may  be  said  of  the  one  which  follows,  i» 
which  the  court  told  the  jury  that:  "(18)  To 
stand  in  a  public  street,  knowing  that  it  is 
where  wagons  and  hoises  are  liaole  to  paas^ 
and  especially  to  stand  in  such  a  place  at  nighty 
and  to  pay  no  heed  to  the  danger  of  so  stand- 
ing, and  take  no  care  to  avoid  the  danger  of 
such  a  place,  is  not  exercising  reasonable  car» 
to  protect  one's  self  from  the  danger  of  such  » 
place." 

It  is  said  that  the  instruction  is  erroneous, 
because  it  assumes  that  a  public  street,  wher» 
horses  and  wagons  are  liable  to  pass,  is  a  dan- 
gerous place.  The  assumption  contained  in 
the  instruction  is  that  it  is  dangerous  to  stand 
heedlessly  in  such  a  place,  especially  at  nighL 
This  is  so,  according  to  the  common  observa- 
tion and  experience  of  mankind,  and  we  are 
unable  to  see  how  the  jury  could  have  beeft 
misled  by  being  so  instructed. 

When  the  facts  assumed  present  a  case  itt 
which  the  standard  of  duty  is  fixed  and  cer- 
tain^ or  when  the  measure  of  duty  as  defined 
by  law  is  the  same  under  all  circumstances,  ta 
omit  the  duty  is  negligence,  and  may  be  so  de- 
clared bjr  the  court;  or  when,  upon  a  given 
hypothesis,  negligence  is  so  clearly  defined  and 
palpable  as  to  constitute  negligence  under  all 
circumstances,  it  is  the  duty  of  the  court  to  de- 
clare that,  if  the  facts  assumed  are  found  frouk 
the  evidence,  the  conclusion  of  negligence  fol- 
lows as  a  matter  of  law.  It  is  for  the  court  to- 
say  whether  or  not,  ujion  a  given  state  of  facta, 
negligence  may  or  can  reasonably  be  in- 
ferred. The  jurors  have  to  say  whether  or  not 
the  facts  assumed  have  been  proven,  and 
whether,  when  they  are  submitted  to  them  br 
the  court,  negligence  ought  to  be  inferred. 
Wabash,  8t.  L,  db  R  R.  Ch,  v.  Loekf,  112  Ind. 
404-421,  11  West.  Rep.  877,  and  cases  cited;. 
Carter  v.  Carver,  97  Ind.  497;  WooUry  v. 
Ix)m8mll6,  N,  A.  d  a  B,  Go,  107  Ind.  881.  5^ 
West.  Rep.  667;  2  Thomp.  Neg.  1236. 

For  a  footman  to  stand  heedlessly  at  night 
in  the  carriage-way,  on  a  public  street,  whcro 
it  is  known  that  horses  and  vehicles  are  liable 
to  pass  momentarily,  is  so  unusual  that  per- 
sons riding  or  driving  along  the  street  might 
well  be  thrown  oS  their  guard,  and  for  one  to 
do  so  without  taking  hnj  precaution  to  avoid 
danger  from  persons  riding  or  driving  on  the 
street  is  negligence.  In  effect,  this  is  what  the 
court  told  the  jury.  It  is  true  that  a  footman 
about  to  cross  a  street  is  not  held  to  the  degree 
of  diligence  that  is  imposed  upon  a  traveler  al 
the  crossing^of  a  street  by  a  railroad  track. 
IStHngery,  Frosi,  116  Ind.  477,  2  L.  R.  A.  614. 

It  is,  however,  the  dutv  of  persops  crossing 
or  about  to  cross  a  public  street  t)n  foot,  to 
look  and  take  proper  precautions  so  as  to  avoid 
collision  with  approaching  horsemen  or  vehi- 
cles. We  quite  agree  that,  if  the  driver  of  the* 
express  wagon  saw  the  appellant  standing  in 
the  street,  it  was  his  duty  to  turn  out,  and 
not  drive  his  waf^n  upon  him;  and  if  the  facta 
presented  a  case  in  which  it  appeared  that  the 
driver,  after  seeing  the  appellant,  had  any  rea- 
sonable ground  to  apprehend  that  he  was  not 
aware  of  the  approaching  wagon,  and  was  un- 
conscious of  the  danger  that  was  imminent,  a. 
recovery  would  have  been  lustified,  notwith- 
standing the  antecedent  negligence  of  the  ap- 
pellant    Cincinnati,  L  8t.  L.  df  0,  B,  Co.  ▼. 
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Long,  112  Ind.  166, 11  West.  Rep.  822;  Indian- 
ajxais,  P.  db  C\  R.  Co.  r.  Pttorr,  109  Ind.  179, 
4  West.  Rep.  250,  and  7  West  Rep.  896; 
Shearm.  ft  Redf.  Neg.  4tb  ed.  §  61. 

One  whose  neeligence  bas  contributed  to  an 
accident  from  which  he  has  sustained  an  in- 
lurv  will  not  be  debarred  the  riffht  to  recover 
b  tbe  defendant,  after  having  discovered  his 
periJ,  having  also  reasonable  ground  to  be- 
lieve him  unconscious  of  danger,  or  unable  to 
avoid  it.  might  himself,  by  the  exercise  of  or- 
dinary diligence,  have  prevented  the  mischief 
which  followed.  The  ground  upon  which  a 
plaintiff  may  recover,  notwithstanding  his  own 
oeglisence,  is  that  the  defendant,  after  becom- 
ing aware  of  the  danger  to  which  the  plaintiff 
was  exposed,  failed  to  use  a  proper  degree  of 
care  to  avoid  injuring  him.  Zimmerman  v. 
Eannihal  db  St.  J.  R,  Co,  71  Mo.  476. 

Such  a  case  is  not,  however,  presented  by 
anything  contained  either  in  the  instructions 
or  the  facts  which  appear  in  the  record. 

Where  the  negligence  of  two  persons  is  con- 
temporaneous, and  the  fault  of  each  operates 
directiv  to  cause  the  injury,  the  rule  dcaudble 
from  the  authorities  is  that  the  plaintiff  can- 
sot  recover  if,  by  the  exercise  of  ordinary  care 
on  bis  part,  he  might  have  avoided  the  inju- 
rious results  of  the  defendant's  negligence. 
Bigelow,  Torts,  811  i  Mayhew  v.  Burm,  108 
Ind.  828, 1  West.  Rep.  677;  Murphy  v.  Deane^ 
101  Mass.  455, 

When  a  collision  occurs  in  a  public  street  by 
the  imited  and  contemporaneous  negligence  of 
two  persons,  neither  can  recover  from  the 
other  for  a  resulting  injury^. 

The  facts  and  instructions  bring  the  case 
dearly  within  the  rule  last  above  stated.  What 
has  alreadv  been  said  disposes  of  all  the  ques- 
tions made,  and  demonstrates  that  no  error 
iras  committed  by  the  court  which  would  jus- 
tify a  reversal  of  the  judnnent 

Judgment  o^JprrMd^  miJi  co$t$. 


Thomas  F.  QUILL,  Appi.^ 

V. 
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!•  Section  8*  Act  of  Blareh  0,  1880»  re- 
quiring^ publication  of  a  notice  of  the 

passage  of  u.  munJctpal  resolution  declaring  the 
nec<  Bsity  for  certain  improvements,  which  shall 
state  the  time  and  place  where  property  owners 
may  muJce  objections  to  the  neoeesity  for  the  con- 
struction thereof,  does  not  contemplate  the  ap- 
pointment of  a  committee  to  hear  the  objections 
or  the  determination  of  the  rights  of  the  objeo- 
torsf  such  determination  being  provided  for  in 
another  section;  hence  such  notice  is  not  rendered 
Invalid  by  the  facts  that  objections  are  required 
to  be  fl  led  with  the  city  clerk,  and  that  no  com- 
mittee is  appointed  to  hear  them. 

8.  The  Talidity  of  the  issuance  by  a 
municipal  corporation  of  bonds  or  certifi- 
cates to  raise  funds  to  construct  a  street  improve- 
ment, which  show  on  their  face  the  purpose  for 
which  they  are  issued,  and  that  they  are  payable 
out  of  a  special  fund  to  be  derived  from  assess- 
ments upon  the  property  bordering-  on  the  street 

/  Improved,  and  for  the  payment  of  which  out  of 
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the  general  funds  of  the  corporation  no  liability 
exists,  is  not  affected  by  the  constitutional  pro- 
visions limiting  the  Indebtedness  of  such  corpora* 
tlons. 

8«  Where  by  the  Act  authorising  a  mu» 
nicipal  corporation  to  construct  street 
improvements  the  portion  of  the  expense 
thereof  chargeable  to  it  is  to  be  paid  in  cash  upon 
the  completion  of  the  work,  no  Indebtedness  can 
be  said  to  be  incurred  therefor,  even  although 
during  the  pendency  of  the  work  bonds  may  be 
issued  to  raise  funds  to  prosecute  the  same. 

4*   One  who  has  sipied  an  ag^reement 

provided  for  in  an  Act  authorizing  street  im- 
provements, that  in  consideration  of  the  right  to 
pay  his  assessment  in  instnllments,  he  wiU  not 
question  its  validity,  cannot  attack  the  provision 
of  the  Act  prohibiting  the  questioning  of  the  as- 
sessment by  one  in  such  position. 

(February  8, 1800.) 

APPEAL  bv  pisintiif  from  a  Judgment  of  the 
Circuit  dourt  for  Marion  County  in  favor 
of  defendants  in  an  action  to  enjoin  the  issu- 
ance of  certain  bonds  and  the  enforcement  of  a 
certain  street  assessment  against  plaintiff's 
property.  Affirmed. 
Meesn.  Denny  &  Elliott  for  appellant. 
Mr.  W.  L.  Taylor,  City  Atty.^  for  appel- 
lees. 

Blitchellt  Oh.  J.,  delivered  the  opinion  of 
the  court: 

It  is  shown  by  the  complaint,  upon  which 
all  the  questions  m  the  present  case  arise,  that 
the  plaintiff,  Thomas  F.  Quill,  is  a  resident 
taxpayer  of  the  City  of  Indianapolis,  and  the 
owner  of  a  certain  described  lot  in  one  of  the 
additions  to  the  Citv.  It  appears  that  the  com- 
mon council  and  board  oi  aldermen,  in  Au- 
gust, 1889,  assuming  to  proceed  under  the^ 
authority  of  the  Act  of  March  9, 1889,  entitled 
'*An  Act  Concerning  Powers  and  Duties  oi 
Cities  and  Incorporated  Towns,  .  .  .  Pro- 
viding the  Mode  and  Manner  of  Making  Street 
Improvements  and  Building  Sewers  .  .  .  and 
Permitting  Cities  and  Incorporated  Towns  to 
Issue  Street  and  Sewer  Improvement  Bonds,'' 
passed  an  ordinance  for  the  improvement  of 
a  certain  designated  street  in  the  City  on  which 
a  lot  owned  by  the  plaintiff  abutted. 

The  contract  for  the  improvement  was  duly . 
awarded  to  Robert  Eennington,  who  com- 
pleted the  work  accordingly,  after  which  the 
city  engineer  made  and  reported  his  final  esti- 
mate of  the  total  cost  of  the  improvement,  and 
apportioned  the  amount  to  the  several  lots  and 
parcels  of  land  bordering  on  the  street,  as  re- 
quired by  §  817,  Elliott's  Supp.,  being  section 
6  of  the  above  Act.  The  report  having  been 
presumably  adopted,  and  an  assessment  made 
by  the  proper  authorities  after  due  notice,  it  is 
averred  that  the  contractor  threatened  to  en- 
force payment  of  the  amount  assessed  against 
the  plaintiff's  lot,  and,  beinz  unable  to  pay,  it 
is  alleged  that  the  plaintiff,  m  order  to  prevent 
the  sacrifice  of  bis  property,  executed,  under 
protest,  a  written  agreement  in  which  he  stip- 
ulated, in  effect,  that  in  consideration  of  hav- 
ing the  ri^bt  to  pay  the  amount  assessed 
against  his  lot  in  installments,  he  would  make 
no  objection  to  the  legality  or  regularity  of  bis- 
I  assessment,  etc 
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It  is  ftlso  averred  that  in  makinjt  the  improYe- 
fnent  the  City  iDCurred  a  debt  of  $97  for  that 
portion  thereof  occupied  bv  street  and  alley 
crossings,  which  it  is  alleged  is  in  violation  of 
Che  Constitution  of  the  State,  and  that  the  cor- 
poration is  about  to  issue  bonds,  as  provided  in 
the  Act  mention^,  to  cover  the  cost  of  the  im- 
provemeot. 

After  setting  out  the  amount  or  value  of  the 
taxable  property  within  the  City  and  the 
present  indebtedness,  it  is  averred  that  the  in- 
debtedness already  exceeds  2  per  centum  of 
the  value  of  all  the  t^ablc  property. 

It  Is  also  averred  that  while  the  property 
owners  were  duly  notifled,  as  provided  in  sec- 
tion 2  of  the  Act,  of  the  time  and  place  where 
they  might  make  objection  to  the  necessity  of 
the  improvement,  that  no  committee  was  ap- 
pointed to  hear  the  objections,  which,  accord- 
ing to  the  direction  of  the  common  council, 
were  required  to  be  filed  with  the  city  clerk. 
It  is  contended  that  the  giving  of  such  a  notice 
was  not  a  compliance  with  the  provisions  of 
the  Act,  because  no  committee  was  appointed 
to  hear  and  determine  the  validity  of  the  ob- 
jections. It  is  also  contended  that  the  City 
has  no  power  to  issue  the  bonds  provided  for 
in  the  Act,  because  its  present  indebtedness 
exceeds  the  limit  fixed  by  article  18  of  the  Con- 
stitution of  the  State,  and  that  so  far  as  the 
Act  assumes  to  authorize  the  issuing  of  bonds 
without  regard  to  the  amount  of  ^e  existing 
Indebtedness  it  is  unconstitutional. 

Section  818,  Elliott's  Supp.,  requires  the 
common  council,  whenever  it  deems  it  neces- 
aary  to  make  any  of  the  improvements  author- 
ized by  the  Act,  to  declare  the  necessity  there- 
for by  resolution,  and  also  to  state  the  kind, 
aize,  location  and  terminal  points  thereof.  Ten 
days'  notice  of  the  passage  of  the  resolution  is 
required  to  be  given  by  two  weeks'  publica- 
tion in  some  newspaper  of  general  circulation; 
and  it  is  also  requiiea  that  Uie  notice  thus  pub- 
lished shall  state  the  time  and  place  where  the 
property  owners  along  the  line  of  the  proposed 
improvement  can  make  objections  to  the  ne- 
cessity for  the  construction  thereof.  This 
Statute  contemplates  the  publication  of  notice 
for  two  successive  weeks,  ten  days  prior  to  the 
day  fixed  for  making  objections;  that  is,  the 
first  publication  must  have  been  made  twenty- 
four  days  before  the  time  therein  fixed.  The 
Statute  does  not  require  or  contemplate  the 
appointment  of  a  committee  to  hear  the  oblec- 
tions,  or  that  there  should  be  any  determina- 
tion of  the  rights  of  the  objectors.  It  simply 
contemplates  that  no  action  shall  be  taken  by 
the  common  council,  after  resolving  to  make 
the  improvement,  until  i^otice  is  given  and  an 
opportunity  afPoided  the  property  owners  to 
present  for  the  consideration  of  the  council 
«uch  objections  as  they  may  make  to  the  ne- 
cessity for  the  construction  of  the  work. 

It  is  designed  to  prevent  the  city  authorities 
from  entering  inconsiderately  upon  the  con- 
struction of  expensive  improvements,  without 
affording  the  property  owners,  who  are  in  the 
end  to  pay  for  them,  the  opportunity  to  pre- 
sent their  objections  at  the  outset,  which  are 
intended  to  tie  rather  as  advisory  to  the  com- 
mon council  than  otherwise.  This  purpose 
could  be  accomplished  as  well  by  requiring 
oblections  to  be  filed  with  the  clerk  to  be  by 
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him  laid  before  the  common  oonncfl,  as  in  any 
other  way.  The  right  of  the  propertv  owners 
to  appear  before  the  common  oouncu  for  the 
purpose  of  urging  the  validity  of  any  objec- 
tions filed  with  the  clerk  is  in  no  way  abridged 
or  impaired.  The  right  to  a  hearing  is  se- 
cured to  each  property  owner  by  another  pro- 
vision of  the  Act.  We  discover  no  valid  ob- 
jection to  the  notice. 

It  is  conceded  that  the  present  bonded  in- 
debtedness of  the  City  exceeds  the  limit  fixed 
by  the  Constitution,  but  it  is  contended  that 
the  cost  of  improving  the  street  and  allev  cross- 
ings payable  by  the  City  must  and  will  be  paid 
in  cash,  and  that  the  bonds  authorized  by  the 
Act  in  question  are  merely  improvement  bonds, 
for  the  payment  of  which  the  City  is  not  liable, 
and  that  they  are  hence  not  an  indebtedness  of 
tbe  City  within  the  contempUtion  of  the  Con- 
stitution. 

So  much  of  article  18  of  the  State  Constitu- 
tion as  is  germane  to  the  subject  under  exam- 
ination declares:  '*No  political  or  municipal 
corporation  in  this  State  shall  ever  become  in- 
debted, in  any  manner  or  for  any  purpose,  to 
an  amount  in  the  aggregate  exceeding  2  per 
centum  on  the  value  of  the  taxable  i>roperty 
within  such  corporation,  to  be  ascertained  by 
the  last  assessment  for  state  and  county  taxes 
previous  to  the  incurring  of  such  indebtedness, 
and  all  bonds  or  obligattons  in  excess  of  such 
amount  given  by  such  corporation  shall  be 
void." 

It  becomes  necesairy  to  determine  whether 
bonds  or  certificates  issued  in  pursuance  of  tha 
provisions  of  the  Act  above  mentioned  create 
an  indebtedness  within  the  inhibition  of  sec- 
tion 18.  It  is  essential,  therefore,  that  we 
consider  the  Act  and  ascertain  its  scope,  pur- 
pose and  effect.  An  examination  of  the  Stat- 
ute discloses  at  once  that  the  endie  cost  and 
expense  of  constructing  any  work  or  improve- 
ment provided  for  therein,  for  the  parent  of 
which  bonds  or  certificates  may  be  issued,  is 
to  fall  primarily  and  exdnsively  upon  the 
property  benefited,  except  only  for  such  part 
of  the  work  as  shall  be  occupied  bv  street  and 
alley  crossings,  the  expense  of  which  the  cor- 
poration is  to  pay.  Provision  is  made  where- 
Sy,  during  the  progress  of  the  work,  estimates 
may  be  made  from  time  to  time  of  the  amount 
of  work  done  by  the  contractor,  and  the 
amount  of  the  estimates,  less  a  reasonable  per- 
centage to  secure  the  completion  of  the  con- 
tract, may  be  paid  out  of  the  corporate  treas- 
ury; but  the  amount  of  such  estimates  is  made 
a  lien  upon  the  several  parcels  of  ground  upon 
which  they  are  assessed  in  favor  of  the  munic- 
ipality and  the  owner  of  the  certificates  or 
bonds  which  may  afterwards  be  issued.  El- 
liott's Supp.  g  816. 

Of  course  the  money  thus  advanced  l^r  the 
City  does  not  constitute  a  debt  against  the 'City. 
It  is  simply  money  advanced  by  the  City  to  be 
repaid  by  the  property  owners. 

The  Statute  provides  that  when  the  work  is 
completed  a  final  estimate  of  the  total  cost 
thereof  is  to  be  made,  and  distributed  accord- 
ing to  a  rule  prescribed,  against  each  lot  or  par- 
cel of  grouna  bordering  on  the  street  or  alley 
improved.  This  is  to  be  reported  to  the  com- 
mon council  of  the  City.  Notice  to  and  a  hear- 
ing by  each  person  feeling  himself  aggrieved  is 
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provided  for,  and  after  the  report,  with  such 
alterations  or  amendments  as  may  be  made,  is 
adopted,  the  common  council  is  required  to  as- 
seas  against  the  several  lots  or  parcels  of  ground 
the  several  amounts  which  should  be  assessed 
oo  account  of  the  improvement.  The  amounts 
so  assessed  liecome  a  lien  upon  the  several  lots 
or  parcels  of  ground,  and  are  to  be  placed  on 
the  city  tax  duplicate  and  charged  against  the 
several  lots  and  become  pavable  in  10  per  cent 
installments  to  be  collected  as  other  taxes  are 
collected,  with  6  per  cent  interest  to  be  collected 
from  the  date  of  the  final  estimate,  payable 
aemi- annually.  It  is  provided  that  the  pro- 
ceeds arising  from  the  assessments  so  made, 
when  collected,  shall  constitute  a  special  fund 
for  the  payment  of  the  costs  of  the  improve- 
ment, and  the  bonds  and  certificates  thereafter 
provided  for.  Provision  is  nuuie  for  the  issu- 
ance of  bonds  bv  the  City  for  the  purpose  of 
raising  money  with  which  to  pay  for  the  im- 
provement, or  bonds  or  certificates  may  be  is- 
aued  to  the  contractor  in  payment  for  the  work; 
but  in  either  case  it  is  required  that  the  bonds 
shall  bear  the  name  of  the  street  or  alley  im- 
proved or  sewer  constructed,  and  that  they 
shall  be  payable  out  of  the  special  fund  pro- 
vided for  in  the  Act. 

Without  summarizing  further,  it  is  enough 
to  say  the  remedy  of  the  holders  of  the  bonds 
or  certificates  is  confined  exclusively  to  the 
special  fund  provided  for,  and  to  tbe  collection 
of  assessments  bv  enforcing  the  lien  upon  tbe 
lots  or  parcels  or  ground  assessed  with  the  cost 
of  the  improvement.  The  City  is  in  no  way 
liable  for  the  payment  of  the  honda  except  out 
of  the  special  fund  to  be  accumulated  from  as- 
sessments made  against  the  property  benefited. 
According  to  the  scheme  promulgated  in  the 
Statute,  in  case  the  assessments  are  paid  with- 
out delinquency,  it  is  impossible  for  a  single 
bond  or  certificate  to  mature  in  advance  of  tne 
accumulation  of  a  special  fund  devoted  exclu- 
lively  to  its  i>ayment.  If  the  assessments  be- 
come delinquent,  the  remedy  of  the  holders  of 
tbe  bonds  or  certificates  is  confined  to  Uie  prop- 
erty. There  is  no  liabilitv  against  the  City. 
The  special  fund  provided  for  and  the  property 
are  the  sources  from  which  the  holders  of  tbe 
bonds  and  certificates  must  receive  their  pay, 
the  city  authorities  acting  merely  as  an  agency 
for  making  and  collecting  the  assessments,  and 
as  the  custodian  of  the  fund  when  the  assess- 
ments are  collected.  In  this  they  do  not  act  as 
the  agents  of  the  Cit^,  but  as  spedal  agents  to 
accomplish  a  public  end.  Montgomery  Co, 
Chmrt.  V.  FulUn,  111  Ind.  410,  9  West.  Rep. 
«51. 

A  fair  interpretation  of  the  Statute  requires 
that  the  character  of  the  bonds  and  the  fact 
that  they  are  pavable  out  of  a  special  street-im- 
provement fund  shall  appear  upon  the  face  of 
tbe  paper,  thus  making  it  apparent  to  tbe 
world  that  thev  are  not  to  be  rararded  as  the 
obligations  of  the  corporation.  While  the  com- 
mon council  and  officers  of  the  City  are  desig- 
nated as  the  instruments  to  be  used  in  executing 
the  scheme  devised,  it  is  apparent  all  the  way 
through  that  the  entire  expense  of  constructinff 
an  improvement  for  which  bonds  may  be  issued 
is  to  M  borne  exclusively  by  the  property  bene- 
fited. 

In  8Meb  ▼.  Chat,  111  Ind.  299,  9  West.  Rep. 
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849,  it  was  held  t       I 
of  county  coma 
raising  money  to 
free  gravel  road  < 
ness  against  the  c 
article  18  of  the  g      i 
ciples  which  uph<      i 
our  conclusion  i      I 
Comrs.  V.  SiU,  11      i 

Merely  issuing       i 
show  upon  their 
the  course  of  coi 
ment,  and  that  th      i 
fund  to  be  derive      i 
property  borderii     i 
from  creating  a  d< 
debtedness  cannot 
leg^,  equitable  oi 
sum  of  money  to     i 
relation  of  a  credi 
moral  right  to  call     i 
to  pay.    State  v.  i     i 
Rep.  845. 

It  IB  not  always 
istence  of  an  indeb 
an  absolute  legal  ri    i 
that  sense  the  Stat    : 
ed.    Mayor  of  Bou    \ 

It  is,  however,  e    : 
that  an  obligation 
contract,  express  o: 
holder  thereof  unc    i 
the  promisor  a  sun    i 
is  under  a  legal  or 
regard  to  an v  f  u  tun    : 
for  street  improv(   : 
ground  that  the  ad.   i 
the  cost  of  the  im 
hanced  in  value  to  i  i 
assessed  against  it,    i 
received  a  peculiar    i 
do  not  share  in  con 
Ind.  279,  9  West.  I 
114  Ind.  200,  18  W  I 
Philadelphia,  65  Pa 
land,  84  Ohio,  551. 

The  municipalit;^ 
by  the  improvement 
toe  law  in  question,  i 
obligation  to  pay.     I 
oftheCitvtopayde]  i 
or  condition  of  the  i 
payment  is  to  be  mi  i 
City  discharge  the  c  i 
by  the  Statute,  theh 
exhausted.    Tbey  a : 
create  an  indebtedne  i 

In  Saekett  v.  Hew  : 
ing  in  reference  to  tj  i 
now  under  considen 
indebtedness'  in  thi  \ 
agreement  of  some  I 
money  where  no  sui 
made  for  the  promp 
tion  imposed  by  the  ii 

Within  the  definiti< 
dantly  clear  that  no  il 
result  against  a  cil  v  f 
improvement  bonas. 

in  Valparaiso  v.  < 
general  conclusion 
thorough  and  caref 
case  the  current  resov 
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for  the  payment  of  a  debt  when  it  comes  into 
existence,  a  contract  to  supply  water  to  a  city, 
under  which  debts  against  the  city  may  arise 
from  lime  to  time,  coverini?  a  period  in  the  fut- 
ure, was  not  within  the  inhibition  of  the  Stat- 
ute. These  cases  are  more  than  sufficient  to 
vindicate  our  conclusion  that  any  bonds  which 
can  be  issued  under  the  law  in  question  are  not 
affected  by  the  constitutional  inhibition. 

As  respects  the  expense  for  so  much  of  street 
and  alley  improvciuents  as  shall  be  occupied  by 
the  street  and  alley  crossint^,  it  is  fairly  appar- 
ent from  the  wbole  scope  and  tenor  of  the  law 
that  the  corporation  becomes  liable  to  pa^  that 
in  cash,  upon  the  completion  and  final. estimate 
of  the  work,  or  as  estimates  therefor  may  be 
made  from  time  to  time.  This  being  so,  no 
debt  results  on  that  account. 

It  is  said,  however,  that  so  much  of  section 
819  as  provides  that  "no  suit  shall  lie  to  re- 
strain or  enjoin  the  collection  of  such  assess- 
ments,'* and  that  the  validity  of  such  assess- 
ment shall  not  be  questioned,  is  unconstitu- 
tional because  it  is  an  attempt  to  depiive  the 
land  owner  of  all  substantial  remedy  for  the 
protection  of  his  property,  thereby  in  effect  de- 
priving him  of  his  property  without  due  proc- 
ess of  law.  While  we  are  satisfied  that  it 
would  be  within  the  power  of  the  Legislature 
to  enact  that  one  who  had  stood  by  while  an 
improvement  was  being  made,  under  color  of 
statutory  authority,  until  the  work  was  substan- 
tially completed,  and  until  his  property  had  re- 
ceived the  benefit  of  the  money  expended, 
should  not  (hereafter  question  the  validity  of 
the  assessment,  we  are  not  required  to^go  to 
that  extent  in  the  present  case.  Prezinger  v. 
Harness,  114  Ind.  491. 18  West.  Hep.  846;  Boss 
▼.  Stackhouse,  supra. 

It  is  apparent  from  the  connection  In  which 
it  occurs  that  the  above  provision  only  applies 
to  those  persons  who,  in  consideration  of  their 
right  to  pay  their  assessments  in  semi-annual 
installments,  agree  in  writing,  to  be  filed  with 
the  city  clerk,  that  they  will  not  make  any  ob- 
jection to  the  legality  or  regularity  of  their  re- 
spective assessments.  Such  an  agreement  is 
required  by  section  821,  as  the  condition  upon 
which  the  property  owner  may  secure  the  bene- 
fit of  the  installment  scheme  for  which  the  Act 
provides.  When  the  work  is  completed  the 
property  owner  has  his  election  to  refuse  to 
sign  the  agreement  provided  for  and  stand  upon 
his  common-law  rights  in  respect  to  contesting 
the  validity  of  the  assessments  made  against 
him,  in  which  case  the  assessment  becomes  due 
whenever  made,  or  he  may  waive  any  irregu- 
larities and  secure  the  benefit  of  ten  years'  time 
by  signing  an  agreement  to  that  effect.  Since, 
as  we  have  seen,  the  law  makes  no  provision 
whereby  the  bonds  go  out  with  any  credit  from 
the  municipality  issuing  them,  this  feature  of 
the  law  puts  the  securities  or  bonds  beyond 
question,  by  giving  them  the  absolute  credit  of 
the  property  upon  which  they  are  made  a  lien 
of  the  same  degree  as  taxes  are  a  lien,  and  re- 
moving all  question  as  to  the  validity  of  the  as- 
sessments. 

While,  as  we  have  said,  we  do  not  doubt  the 

gower  of  the  Legislature  to  incorporate  into  the 
tatute  the  feature  complained  of,  even  without 
the  agreement,  for  it  is  little  else  than  the  affir- 
mation of  a  common-law  principle,  there  is  no 
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room  to  (question  its  validity  as  applied  to  one 
who  has  signed  the  agreement  provided  for. 

What  has  been  said  disposes  of  all  the  ques- 
tions argued  or  involved  in  the  record,  and,  a» 
we  find  no  ground  for  reversing  the  ruline  of 
the  learned  court  from  which  the  appesl  is- 
prosecuted,  the  judgment  is  afflrmed,  toiM  easts. 

Petition  for  rehearing  overruled  June  6, 1890. 


Board  of  Commissioners  of  EKOX  COUN* 

TY,  Appt, 

William  H.  JOHNSON. 
I  (....Ind....-) 

!•   The  mle  that  mandaimM  win  lie  to 

compel  a  board  of  oommlasioDera  to  approve  the 
bond  of  a  puhlic  officer  or  show  cause  for  not  ap- 
proving it  does  not  apply  where  the  rejeotiou  of 
the  bond  operates  as  a  decision  asralnst  tbe  ri^ht 
of  the  applicant  to  hold  the  office,  aioce  such  de- 
cision is  a  Judicial  one  from  which  an  appeal  will 
Ue. 

8.  The  fkilnre  of  a  aehool  soperiiiteiid- 

ent  who  has  been  elected  and  duly  tnduoted  into 
office  to  erlve,  within  theproper  time,  the  special 
bond  required  by  the  Act  of  March  2,  IB88I,  will  not 
per  M  forfeit  his  title  to  the  office. 

8.  Where  an  olllcer  is  rlfl^htftilly  in  o^ 
flee  and  there  is  a  fair  question,  as  there  was 
under  the  Act  of  March  2, 1880,  as  to  whether  the 
time  within  which  he  is  directed  to  file  a  special 
bond  in  order  to  be  entitled  to  continue  in  office 
begins  to  run  from  the  date  of  his  electioo  or 
upon  the  happeninfir  of  a  future  event,  and  be 
flies  the  bond  within  the  time  designated  after 
such  event  happens,  a  declaration  tiiat  he  liaa  v»> 
cated  the  office,  made  without  a  hearing  by  a 
board  which  has  no  general  power  to  appoint 
such  officers,  doei  not  oust  him  therefrom. 

4.   One  who  has  been  dnly  elected  and 

Inducted  into  an  office,  and  who  institutes  pro- 
ceedings to  determine  his  right  to  continue  therein 
after  an  attempt  has  been  made  to  oust  him  ther^ 
from  for  failure  to  file  a  special  bond,  need  not 
prove  himself  eligible  to  the  office. 

CAprU  2S,  1800.) 

APPEAL  from  a  judgment  of  the  Circuit 
Court  for  Knox  County,  rendered  upon  an 
appeal  from  a  decision  of  the  Board  of  Com- 
missioners of  Knox  County  refusing  to  approve 
a  special  bond  tendered  by  the  County  Super- 
intendent of  Public  Schools,  in  favor  of  the 
appellant  directing  the  approval  of  the  bond. 
Ajffrmed, 

The  facts  are  fully  stated  in  the  opiuioD. 

Messrs,  W.  A.  Cnllop  and  C.  B.  Kee- 
sinfirert  for  appellant: 

Upon  the  refusal  of  the  Board  to  act,  appel- 
lee's remedy  was  by  mandate  to  set  this  subor- 
dinate tribunal  in  motion,  commanding  it  to 
act  in  the  premises  or  show  caupe  why. 

Gondii  v.  Netcton  Co.  25  Ind.  422;  Decatur 
Co,  V.  State,  86  Ind.  8;  State  v.  Knox  Co.  101 
Ind.  898;  Boons  Co,  v.  State,  61  Ind.  879;  Stats 
y.  Letois,  10  Ohio  St  129. 

NOTB.— Mandamus,  title  to  office  cannot  be  tried 
hy.  See  note  to  Fleming  v.  Guthrie  (W.YaO  8L. 
R.  A.  fi3-67. 
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In  approving  the  boDd,  the  Board  only  acted 
4n  a  ministerial  capacity,  and  not  exercising 
-any  of  its  iiidicial  functions.  It  was  called 
upon  to  perK)rm  a  duty  specially  enjoined  upon 
it  by  law  as  a  ministerial  act  only. 

&ulick  V.  New,  14  lud.  93;  High,  Extr.  Legal 
Rem.  2d  ed.  §§  81,  281;  State  v.  Lafayette  Co. 
a,  41  Mo.  221;  State  v.  Texas  Co,  Gt.  44  Mo.  230; 
Beck  T.  Jackson,  43  Mo.  117;  2  Am.  &  Eng. 
Encyclop   Law,  p.  466. 

Section  5527,  Bev.  Stat.  1881,  is  as  follows: 
"If  any  officer  of  whom  an  official  bond  is  re- 
quired shall  fail  within  ten  days  after  the  com- 
mencement of  his  term  of  office,  and  the  receipt 
of  bin  commission  or  certificate,  to  gire  bond 
in  tbr  manner  prescribed  by  law,  the  office 
shall  be  vacant. " 

Under  this  section,  a  failure  to  give  bond 
within  ten  days  after  the  commencement  of  the 
term  of  office,  and  the  receipt  of  the  certificate 
of  election,  vacates  the  office. 

Baker  v.  Wanbaugh,  99  Ind.  812;  StaU  v. 
Johnson,  100  Ind.  489 

Messrs,  W*  F.  Townsend  and  Georg^e 
O.  Reily  for  appellee. 

EUiottf  Jl,  delivered  the  opinion  of  the 
-court: 

On  the  8d  day  of  June,  1889,  the  appellee 
was  elected  county  superintendent  of  the  pub- 
lic schools  of  Knox  County  for  the  term  of 
two  years,  and  on  the  14th  day  of  that  month 
be  duly  Qualified.  On  the  20th  day  of  June, 
18H9,  the  Board  of  Commissioners  declared  the 
office  vacant  becau8«^  of  the  failure  of  the  ap- 
pellee to  file  tb<;  special  bond  required  by  sec- 
tion 10  of  the  Act  of  March  2,  1889.  Elliott's 
«upp.  §  1298 

The  Board  on  the  same  day  appointed  Wil- 
liam H.  PAnningtoi  to  the  office  which  it  bad 
declared  vacant,  but  Lc  did  not  accept  the  ap- 
pointment. On  thr>  12th  day  of  August,  1889, 
the  appellee  presented  the  bond  required  by  the 
Statute  to  which  we  have  referred,  but  the 
Board  refused  to  accept  it  The  appellee  con- 
tinued to  dis'^barge  the  duties  of  the  office,  but 
his  claim  for  compensation  was  rejected.  In 
September,  1889,  the  Board  of  Commissioners 
a:ipointed  Thomas  Crosson  to  the  office,  and  he 
accepted  and  qualified.  The  appellee  app|ealed 
from  the  decisioi;  of  the  Board  to  the  circuit 
court,  and  Juagment  was  there  rendered  in  his 
favor.  In  the  circuit  court  the  appellant  unsuc- 
cessfullv  moved  to  disoiiss  the  appeal. 

It  is  held  by  some  of  the  courts  that  the  re- 
fusal to  accept  the  bond  of  a  public  officer  is  a 
ministerial  act,  and  that  approval  may  be 
coerced  by  mandamus.  2  Am.  &  Eng.  £ncy- 
dop.  Law,  p.  446 

But  there  are  many  strongly  reasoned  cases 
which  hold  that  the  duty  is  a  judicial  and  not 
a  ministerial  one.  State  y.  Dunnington,  12 
Md.  840;  Ex  parte  Uanis,  52  Ala.  87,  28  Am. 
Rep.  669;  Thomaiton  v.  The  Justices,  8  Humph. 
1338;  Swan  v.  Qrap,  44  Miss.  898;  Bay  County 
V.  Brock,  44  Mich.  45. 

In  the  case  of  Qulick  v.  New,  14  Ind.  93.  it 
was  held  that  mandamus  will  lie  to  compel  a 
county  clerk  to  approve  the  bond  of  a  sheriff. 
The  decision  in  that  case  may  be  sustained  up- 
on the  ground  that  the  clerk  was  a  ministerial 
officer,  and  that  no  appeal  could  be  taken  from 
Ilia  action  in  refusing  to  approve  the  bond. 
7L.  R  \. 


But  where  the  (      i 
is  a  right  of  api 
different.    The      i 
rectly  declaring 
pel  a  board  of 
bond  of  a  publi 
fusing  to  appn 
Ind.  879. 

No  authoritif      i 
conclusion  asset      I 
reasons  adduced      i 
soundness  of  th<     i 
not  believe  that 
one  and  a  righ     i 
mandamus  is  th( 
feel  bound  to  y 
rule  of  stare  dec\ 
cllned  to  extend     i 
and  we  deny  its     i 
the  reason  that  1     i 
operated  to  brin 
office  held  by  tb 
did  declare  the  < 
we  are  satisfied 
from  the  case  to 
much  more  than    i 
tion  of  the  bond 

The  question  ^ 
vacant  is  intrinsi 
V.  StaU,  7  Ind.  8 

In  the  case  cite 
lature  could  not,    i 
create  a  vacancy    i 
certainly,   if  the    I 
a  vacancy  in  a  co   ' 
commis-sioners  ct 
office  created  by 
terial  or  le^slatii' 
sumed  to  declare 
assumes  to  exerci   i 
cases  where  its  de 
right  of  appeal.      i 
versy  that  where 
there  is  a  remedy 
not  lie. 

There  is  no  que  I 
flciency  of  the  sui 
the  appellant,  for 
other  grounds.     ''. 
was  rejected  dire 
right  to.  the  offic  ! 
question  was  pres(  i 
for  this  reason,  no 
the  decision  of  a  b  : 
jecting  a  bond  can 
mandate,  by  appet 

There  is  no  law 
sents  a  bond  for  ai  i 
complaint.  If  he  i 
rejected  for  the  re  i 
board  in  this  instai  i 
ion  from  which  an 

The  validity  of  i 
this  case  was  affirm 
in  the  case  of  Stc 
so  that  the  question 
one  of  construction 

The  contention  ol! 
ure  of  the  appellee 
days  after  his  electi 
that  the  office  was  v 
ion  refusing  to  app 
lee's  position  upon 


680 


Ihdiana  Supbsmb  Codbt. 


tloD  of  the  bond  within  thlrtr  days  after  the 
goveroor  issued  his  procUmation  protected  his 
title  to  the  office. 

As  our  statement  of  facts  shows,  the  appellee 
was  elected  after  the  Act  of  March  2,  1889, 
went  into  force,  and  the  Question  is  whether  he 
lost  his  title  to  the  office  dy  his  failure  to  give 
the  special  bond  within  thirty  days  after  his 
election.  If  he  did  lose  his  title  to  the  office, 
then  he  is  in  no  situation  to  complain,  for  if 
he  is  not  entitled  to  the  office  he  has  no  cause 
of  action.  The  section  of  the  Statute  which 
governs  the  case  reads  thus: 

"It  shall  be  the  duty  of  the  several  county 
school  superintendents  of  this  State,  within 
thirty  days  from  the  issuing  of  the  proclama- 
tion by  the  governor,  as  hereinbefore  provided 
for,  and  of  every  county  school  superintendent 
hereafter  elected,  before  he  enters  upon  the 
discharge  of  his  official  duties,  to  enter  into  a 
special  bond,  with  at  least  two  freehold  sure- 
ties of  such  county,  payable  to  the  State  of  In- 
diana, conditioned  that  they  will  faithfully  and 
honestly  perform  all  the  duties  required  of 
them  by  this  Act,  and  account  for  and  paj 
over  all  moneys  that  may  come  into  their 
hands  pursuant  to  the  provisions  of  this  Act, 
in  a  penal  sum  which  shall  be  e^ual  in  amount 
to  $100  for  every  one  thousand  mhabitants  of 
their  respective  counties,  as  shown  by  the  last 
census  immediately  preceding  the  giving  of 
such  bond,  to  be  approved  by  the  Doard  of 
commissioners  of  their  respective  counties;  and 
upon  the  failure  of  any  county  school  superin- 
tendent to  give  such  bond,  his  office  shall  be- 
come immediately  vacant,  and  the  board  of 
commissioners  of  his  county  shall  immediately 
appoint  such  competent  and  suitable  person  to 
fill  such  vacancy  for  the  unexpired  term  of  his 
office." 

We  cannot  agree  with  the  appeUee's  counsel 
that  the  Statute  does  not  apply  to  superinten- 
dents elected  after  the  law  went  into  force,  but 
who  had  given  the  general  bond  at  the  time  of 
their  election.  We  see  no  reason  for  attempt- 
ing to  change  the  words  used  in  the  Statute, 
and  they  clearly  direct  that  superintendents 
elected  after  its  passage  shall  file  a  special  bond 
within  thirty  days  after  their  elecuon.  It  is 
only  those  who  were  elected  prior  to  the  time 
the  Statute  took  eiPect  that  are  allows  thirty 
days  after  the  srovernor  issues  his  proclamation 
to  file  a  special  bond. 

But  it  by  no  means  results  from  the  con- 
struction we  have  given  the  Statute  that  the 
appellee  lost  his  title  to  the  office  to  which 
he  was  elected  and  to  which  he  had  been 
legally  inducted.  It  ia  held  by  our  own 
and  other  courts  that  statutes  requiring  offi- 
cial bonds  to  be  filed  within  a  designated 
time  are  directory  and  not  mandatory.  Upon 
this  question  the  authorities  are  harmonious. 
State  V.  P&rter,  7  Ind.  204;  Smith  v.  Crankhiie, 
8  Ind.  184;  Indianapolis  v.  Geixl,  19  Ind.  844; 
Indianapolis  v.  Wright^  19  Ind.  846;  fkteake  y. 
United  States,  18  U.  S.  9  Cranch,  28  [8  L.  ed. 
645];  PeopUr.  ffolley,  12  Wend.  481;  State  v. 
Churchill,  41  Mo.  41;  StaU  v.  Texas  Co,  Ct,  44 
Mo.  280;  Sprawl  y.  Lawrence,  88  Ala.  674; 
State  V.  Ely,  43  Ala.  5G8;  Kearney  v.  Andrews, 
10  N.  J.  Eq.  70;  State  v.  Falconer,  44  Ala.  696. 

This  rule  is  carried  very  far,  for  it  is  held, 
without  substantial  diversity  of  opinion,  that 
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unless  the  Statute  makes  the  filing  of  a  bond 
within  a  limited  time  a  condition  precedent  U> 
the  right  to  the  office,  the  failure  to  file  it 
within  the  time  prescribed  will  not  work  a  for> 
f eiture  of  the  rignt  to  the  office  nor  create  a  va- 
cancy. 

In  the  ease  of  Chicago  y.  Qage,  96  III.  598, 86 
Am.  Rep.  182,  the  Statute  provided  that  upon 
failure  to  file  a  bond  within  the  time  desig- 
nated, the  person  chosen  shall  "  be  deemed  to 
have  refused  said  office,  and  the  same  may  be 
filled  by  appointment,"  and  it  was  held  not  to 
change  the  rule. 

InBtaie  v.  Toomer,  7  Rich.  L.  216,  the  pro- 
vision of  the  Statute  was,  that  upon  the  failure 
of  the  person  elected  to  file  a  bond  within  the 
time  limited,  '*  the  office  shall  be  deemed  abao- 
lutel;|r  vacant,  and  shall  be  filled  by  election  or 
appointment,"  and  the  court  adjudged  upon 
full  consideration  that  title  to  the  office  waa 
not  lost  But  we  cannot  further  quote  from 
the  adjudged  cases,  and  we  cite  them  without 
comment.  State  v.  Goltfig,  15  Or.  57;  State  v. 
Peek,  80  La.  Ann.  280;  State  y.  Ring,  29  Minn. 
78. 

Under  the  established  rule,  the  mere  failure 
of  the  appellee  to  give  the  additionaJ  and  spe- 
cial bond  required  by  the  Act  of  1889  did  not, 
it  is  clear,  forfeit  his  title  to  the  office,  for  hia 
case  is  much  stronger  than  those  to  which  we 
have  referred.  That  the  case  of  the  appellee  ia 
an  unusually  strong  one  is  apparent  when  it  ia 
brought  to  mind  that  he  was  actually  and 
rightfully  in  office,  having  duly  qualided  aa 
the  law  directs.  Ajb  he  was  rightfully  in  office 
and  had  duly  qualified,  his  failure  to  execute 
the  special  iMond  cannot  by  any  possibility  be 
considered  as  a  failure  to  perform  a  condition 
precedent  to  his  right  to  the  office.  The  ut- 
most that  can  be  said  is  that  it  was  his  duty» 
if  he  desired  to  continue  in  office,  to  file  the 
special  bond  required  by  the  Act  of  1889. 

If  the  appellee  had  lost  title  to  the  office  it 
must  be  for  the  reason  that  before  he  filed  the 
special  bond  the  Board  of  Commissioners  had 
declared  the  office  vacant.  In  order  to  deter- 
mine the  effect  of  this  declaration  it  ia  neces- 
sary to  consider  the  facta  and  give  some  at- 
tention to  the  provisions  of  the  Act  The 
proclamation  of  the  governor  was  not  issued 
until  more  than  thirty  days  after  the  election 
of  the  appellee,  and  until  the  proclamation 
was  issued  no  duty  could  be  required  of  the 
superintendent  which  made  the  bond  necea- 
sary.  There  is,  indeed,  reason  for  the  conten- 
tion of  the  appellee's  counsel  that  no  auperin- 
tendent,  whether  elected  before  or  after  the 
passage  of  the  Act,  waa  bound  to  give  the 
special  bond  until  the  governor's  procTaniation 
was  issued,  for,  until  that  was  done,  there  was 
no  necessity  for  a  bond.  Section  6  of  the  Act 
provides  that  as  soon  as  the  contract  for  the 
furnishing  of  books,  shall  be  entered  into,  the 
governor  shall  issue  bis  proclamation  annouoc- 
ing  such  fact  to  the  people  of  the  State.  While 
wo  feel  compelled  to  yield  to  the  explicit  pro* 
visions  of  section  10,  and  to  hold  that  the  di- 
rection contained  in  it  applies  to  all  superin- 
tendents elected  after  the  passage  of  the  Act, 
we  must  also  hold  that  there  is  a  substantial 
and  close  question  involved,  for  there  is  no 
little  reason  for  holding  that  until  the  governor 
issued  his  proclamation  the  school  superititeo- 


».  queation,  too,  upon  which  not  oulj  iBjineti, 
bnt  lawjera,  migbt,  in  Uie  utmost  good  fnitb, 
•nt«rtaiD  oppoaitfi  TJewi. 

Tbe  aiieBiiDn  comes  to  tbia:  Can  k  p«non 
rightfully  in  ofBcs  be  ousled  for  Ihe  failure  to 
ei*e  an  addiilooal  and  Bpccial  bond  nitbin  the 
time  prescribed,  in  a  case  where  there  is  a  lub- 
slaDliBl  aDd  close  legni  question  a»  to  nheii 
tbe  time  begins  to  run,  tvilhout  m  day  In 
and  a  bearing? 

It  Ii  to  be  Temembered  that  tbe  Board  of 
Gommisslonen  hiu  no  power  to  elect  a  couni  j 
■DpeiinteTident,  nor  any  ^oeral  power  to  si)- 
poiDl.  BO  that  tbe  question  Is  very  different 
from  one  arising  in  a  case  where  the  removal 
Is  made  by  tbe  appointing  power.     The  power 

to  oust  an  officer  righifully  in  office  is 

tlalW  a  Judicial  one,  except  where  ft  ii 
claed  bj  tbe  appotnliDg  power,  titate  v,  Har- 
ritoi.US  lnd.«4,18  West  Rep.  870;  Pagt  v. 
Sarditi.  8  B.  Hon.  678;  DvHam  r.  WiUon,  OS 
Mich.  893. 

If  It  la  Judicial,  then  it  seema  clear  that  the 
ofBcer  la  entitled  to  a  hearing. 

Id  WiUiamt  t.  BagoT,  8  Bam.  ft  0.  7B6, 
Bagley,  J.,  said:  "It  is  coDlrary  to  comi 
juttlce  that  a  puly  should  be  concluded 

Tbe  qpestioD  was  fally  considered  In  tbe 
ease  of  Iltg,  v,  Ar^bMop  of  Canterbury,  1  El. 
&  EL  MS,  and  It  was  held  (bat  there  could  not 
be  a  removal  without  abeaiing.  Tblsdeclsion 
was  made  upon  a  statute  providing  that  a 
curate  whoae  license  waa  levolied  misht  "ap- 
peal to  tbe  archbishop  of  the  province,  tvho 
ahall  confirm  or  annul  such  revocatioD,  as 
shall  seem  to  him  proper."  Ltmi  Campbell 
said:  "No  doubt  ibe  archbishop  acted  moat 
cuUBcienliouslT  and  with  a  sinreie  desire  to 
promote  tbe  interests  of  the  Church  but  we 
all  think  he  has  taken  an  erroneooa  view  of 
the  law.  He  was  bouod  to  hear  the  appellant 
■nd  be  has  Dot  beard  him.  It  Is  one  of  tbe 
first  priadples  of  justice  that  do  man  shall  be 
condemned  wiOioat  belog  beard." 

DeltverinK  an  opinion  in  a  case  Involving  the 
right  to  remove  an  officer,  Ohii^  JutUca  Mar- 
sballsald:  "It la  a  principle  of  natural  jus- 
tice, which  courts  are  never  at  llberij  to  dis- 
pense with  unlessunder  thetnandateofposliive 
law,  that  no  person  shall  be  condemned  un- 
heard or  without  an  opportunity  of  being 
heard."  Mtadt  v.  Demitu  Mart/ml  of  Va.  Ditl. 
1  Brock.  884. 

In  the  case  of  Com.  v.  Sifer,  25  Pa.  £8,  the 
doctrine  was  carried  very  far,  perhaps  too  far, 
for  it  was  held  tbat  allhoueh  the  governor  bad 
tbe  power  to  appoint,  atill  he  could  not  re- 
move an  officer  without  giving bim  an  opportu- 
nity to  be  beard. 

In  tbe  case  of  Biggi  v.  MeBride.  17  Or.  840, 
Ibe  question  arose  in  a  case  where  tbe  governor, 
acting  under  a  statute,  removed  a  railroad 
Gommiasiuner  who  held  bis  office  by  virtue  of 
a  legislative  enactment,  and  tbe  court,  in  dis- 
cussmg  the  question  wbether  the  power  to  re- 
move was  executive  or  Judicial,  said:  "But 
It  is  believed,  nnder  either  view,  and  by  whom- 
soever tbe  removal  tor  cauw  may  be  exercised, 
ft  must  be  done  upon  noiice  to  tbe  delinquent 
7L.R.A. 

See  also  7  L.  R.  A.  4 


Many  other  cases  affirm  the  snrae  general 
doctrine.  Slat»  v.  Hawkitu,  44  Ohio  St.  9B,  8- 
West  Rep.  128;  I^iopld  v.  Nta  Fori:  Firv 
Comrt.  73  N.  T.  44B;  PmrU  t.  Nev  York.  1> 
nun,  441;  BtaU  v.  St.  Lovu.  90  Mo.  16,  ft 
West.  Rep.  464;  KiUar^i  App.  4  R.  I.  601: 
Fieldv.  Chm.  83  Pa,  482;  Fatter  v.  Eaniat,  1 19 
U.  8.  201  [28  L.  ed.  6301;  Eennardf.  LovUi- 
ajia,  92  D,  8.  480  [28  L.  ed.  478]. 

In  the  two  cases  last  cited,  tbe  Supreme- 
Court  of  the  United  States  assumed  Jurisdic- 
tion, without  hesitation  or  question,  of  case* 
Involving  the  right  to  remove  state  officers  and 
examined  the  statutes  and  proceedings  so  far 
as  to  ascertain  whether  there  was  due  procesa 
of  law  under  the  Fourteenth  Amendment,  thita 
tacitly  deciding  that  without  a  hearing  an 
officer  cannot  m  removed. 

Our  coQciusioD  is  that  where,  as  here,  an 
officer  1b  rightfully  in  office,  and  there  is  a  fair 
question  as  to  whether  the  time  within  whlcb 
he  Is  directed  to  file  a  apecisl  bond  in  order  to 
entitle  him  to  continue  fn  office  begins  to  run. 
from  the  date  of  his  election  or  upon  the  bap- 

ening  of  a  future  event,  and  be  doea  file  a 
nd  within  the  Ume  deaignated  after  such 
event  does  happen,  a  declaration  that  he  baa 
vacated  tbe  ofBce,  made  withont  a  bearing,  doea 
not  oust  bim.  We  are  far  within  tbe  authori- 
ties In  asserting  this  conclusloD,  but  the  casa 
does  not  require  tbat  a  broader  or  more  geoertt 
onesbould  be  asserteft. 

As  tbe  appellee  had  been  duly  elected  and! 
inducted  into  office,  and  as  tbe  only  questioik 
ihat  was  presented  by  bis  failure  to  tile  the  ad- 
ditional bond  required  by  the- Act  of  1880  wo* 
as  to  his  right  to  continue  In  office,  It  was  not 
necessary  for  him  to  show  tbat  be  was  eligibl* 
to  tbe  office.  There  Is  a  radical  difference  be- 
tween such  a  case  as  this  and  one  wherein  the 
plaintiff  aaserts  a  right  to  be  admitted  10  an 
office. 
Jvdgmtnt  afjirmed. 

FellUon  for  rehearing  denied  May  28,  I890L 
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Nora.— ammon  earrfen  of  pancnoen,'  obUgcrtlona 
oiut  liah&aa. 

A  oommon  oarrler  may  constitute  itself  sucb  tijr 
advertising  orsreDeral  acceptance  of  employment. 
Clttsena  Bireet  B.  Co.  v.  Twlname,  10  West.   Kep. 

H.  Ill  Ind.  SST. 

A  person  treoaportlng  pnssen^ni  for  falie  upon- 

railroad  operated  by  bim  Is  a  common  carrier. 
Davis  V.  Button.  7B  Cat.  W. 

The  obllgBtloni  and  liabilities  of  a  oommon  car* 
rler  do  not  depend  upon  oontrxct  Ifannlbal  ft  St. 
J.  U.  Co.  V.  Bwllt,  nV.B.lZ  Wall.  BBS  lai  L.  ed. 

!3>;  Fhlladeli>blR  A  R  B.  Co.  v.  Derby.IB  D,  8.  It 

low.  «SiUL.c).  fiCEi). 

Common  carriers  of  possePEeis  are  obliged  tn 
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tioDS  In  a  Mtfe  condition  for  i  arsons  to  enter  and 
leave  the  can;  and  failure  to  do  so  will  render  the 
company  liable  to  pentons  injured,  without  fault 
on  their  part,  on  account  of  the  defect, 

^.  Whether  or  not  mJighUng  ft-om  » 
ntaving  train  constltntes  uBglLgeneB  is 
a  question  of  fact  to  be  determined  by  the  Jury, 
takinff  into  consideration  all  the  circumstances 
connected  therewith. 

3.  Permitting^ »  witness  to  answer  a  ques- 
tion as  to  what  he  did  on  a  certain  occasion,  over 
an  objection  that  it  calls  for  a  conclusion  or  opin- 
ion, is  not  reversible  error  where  the  court  subse- 
quently strikes  out  of  the  answer  all  that  portion 
which  states  a  conclusion  or  opinion. 

Am  Excluding  evidence  is  not  reversible 
error  where  the  excluded  evidence  is  subsequent- 
ly admitted. 

4i*  A  physician  will  not  be  permitted  to 
testify  regarding  answers  to  inquiries  pro- 
pounded to  an  injured  person  whom  he  had  been 
called  to  visit  professionally,  concerning  matters 
in  which  he  had  no  interest  or  concern  profes- 
sionally, or  which  were  made  for  the  purpose  of 
qualifying  himself  as  a  witnees,  at  least  whore 
they  in  any  way  relate  to  the  injury  or  to  the  pa- 
tient's former  condition. 

"B.   A  witness  cannot  be  impeached  by  a 

bill  of  exceptions  containing  his  testimony  taken 
at  a  former  trial  of  the  same  action. 

^*  A  passeni^er  is  not  bound  to  abandon 
the  use  of  a  station  platform*  which  is  not 
in  good  repair,  aod  seek  some  other  way  of  en- 
tering and  leaving  the  can,  if  it  is  still  held  ont 
by  the  company  as  safe,  and  used  by  the  public. 

"S*  The  fkct  that  a  person  may  have 
seen  a  station  platform  out  of  repair  at 


one  time  does  not  bind  him  to  carry  such  defect 
in  mind  upon  all  future  occasions  when  approach- 
ing or  leaving  a.train  at  such  place. 

(March  21,  IBOQD 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Owen  County  in  favor 
of  plaintiff,  in  an  action  to  recover  dami^es  for 
personal  injuries  alleged  to  have  resulted  from 
defendant's  negligence.    AMnmd, 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  Samuel  O.  Pickenst  for  appellant: 

Qenerally  negligence  is  a  question  of  mixed 
law  and  fact,  but  where  there  is  no  controversy 
about  the  facts,  what  is  proper  care  becomes  a 
question  of  law  for  the  court.  And  where  all 
the  facts  found  do  not  constitute  negligence 
the  court  will  so  declare  and  will  not  hesitate 
to  set  aside  a  verdict. 

2  Thomp.  Neg.  1236;  Wharton,  Neg.  §  420; 
Shearm.  &  Redf.  Neg.  (Old  ed.)  §  11  and  nates; 
Beach,  Contrib.  Neg.  §  162;  Hogan  v.  Ohicaqo^ 
M.  d  St.  P.  B.  Co.  59  Wis.  189,  15  Am.  A 
Eng.  R.  R.  Cas.  489;  Duny.  Seaboard  <fe  ff.  IC 
Co,  78  Va.  645.  16  Am.  &  Eng.  R.  R  Cas.  363; 
Bohan  v.  Mifwaukee,  L.  S,  d  W.  R.  Co.  61 
Wis.  391, 19  Am.  &  Eng.  R  R.  Cas.  276. 

And  so,  whether  there  has  been  contributory 
negligence  on  the  part  of  the  plaintiff  is  gener- 
ally a  question  for  the  jury.  But  where  the 
facts  are  undisputed  or  where  but  one  reason- 
able inference  can  be  drawn  from  them  the 
question  is  one  of  law  for  the  court. 

IndianapoHa  dt  V,  R.  Co.  v.  McClaren,  63 
Ind.  566;  McClaren  v.  Indianapolie  dt  V,  R. 
Co.  88  Ind.  319;  2  Thomp.  Neg.  1178;  Beach, 


carryall  pereons  who  apply  for  passage,  if  the  ao- 
oomodations  are  sufficient,  anlees  there  is  a  proper 
excuse  for  ref usaL  Pearson  v.  Duane,  71  U.  8. 4 
Wall.  605  (18  L.ed.  447). 

Where  carriers  undertake  to  oonvey  persons  by 
-the  agency  of  steam,  they  should  be  held  to  the 
greatest  possible  care  and  diligonoe,  whether  the 
consideration  for  such  conveyance  be  pecuniary 
or  not.  The  New  World  v.  King,  67  U.  S.  16  How. 
409  a4  L.  ed.  1019) ;  Searles  v.  Kanawha  ft  O.  R. 
-Co.  82  W.  Va.  870. 

A  carrier  of  passengers  for  hire  is  bound  to  ob- 
■serve  the  utmost  caution,  and  is  responsible  io  them 
for  injuries  received  by  them  in  the  course  of  their 
transportation  by  the  want  of  extraordinary  vigi- 
lance aided  by  the  highest  skill.  Pennsylvania  Co. 
V.  Uoy,  ice  U.  S.  451  (26  L.  ed.  141);  The  New  World 
V.  King  and  Searles  v.  Kanawha  ft  O.  R.  Co.  supra. 

A  railroad  company  is  bound  to  see  that  the  road 
and  all  its  appurtenances  are  in  perfect  order,  and 
free  from  any  defect  which  the  utmost  vigilance, 
:aidedby  the  highest  degree  of  knowledge  and  skill, 
-could  discover  or  prevent.  Palmer  v.  Delaware 
ft  H.  Canal  Go.  46  Hun,  490. 

Caref  ulDess  and  fldeli^  are  essential  duties  of  the 
-employment  of  a  common  carrier,  in  respect  to  his 
servants  as  well  as  himself,  which  cannot  be  abdi- 
-Gated.  New  York  Cent.  R.  Co.  v.  Lockwood,  84  U. 
«.  17  WalL  867  (21  L.  ed.  627). 

A  railroad  company  is  responsible  for  the  utmost 
precaution,  care  and  skill  in  the  construction  and 
operation  of  cars  and  engines  used  in  carrying  pas- 
sengers, to  render  them  sufficient  and  safe,  and 
is  bound  to  use  all  precaution,  as  far  as  human  care 
and  foresight  will  go,  for  the  safety  of  passen- 
gers. Topeka  City  R.  Co.  v.  Hlggs,  88  Kan.  875; 
Palmer  v.  Delaware  ft  H.  Canal  Co.  46  Hun,  489; 
Ladd  V.  Foster,  81  Fed.  Rep.  827. 

They  are  bound  for  defects  in  the  vehicles  fur- 
7  L.  R  A. 


nished  by  them,  which  might  have  been  discovered 
by  the  most  careful  examination.  Treadweil  t. 
Whittier,  6L.  R.  A.  496, 80 Cal.  674. 

Panenaen^vohoare. 

A  passenger,  in  the  legal  sense,  is  one  who  travels 
in  some  public  conveyance  by  virtue  of  a  contract, 
express  or  implied,  with  the  carrier,— such  as  pay- 
ment of  fare,  or  that  which  is  accepted  as  an  equi  va- 
lent  therefor.  Brloker  v.  Caldwell  (Pa.)  25  W.  N. 
C.204. 

One  going  to  the  depot  of  a  railroad  oompany  to 
take  passage  on  its  trains,  although  not  having  yet 
purchased  a  ticket,  is  regarded  as  a  passenger. 
Grimes  v.  Pennsylvania  Co.  36  Fed.  Rep.  72. 

The  duties  of  a  railroad  company  extend  to  the 
case  of  one  who,  having  an  appointment  with  a 
passenger,  enters  the  company^  premises,  intend- 
ing, in  case  the  appointment  be  met,  to  become  a 
passenger  himself.  Texas  ft  P.  R.  Co.  v.  Best.  66 
Tex.  116.  See  nott  to  Dewire  v.  Boston  ft  M.  R.  Co. 
(MaBS.)2L.R.  A.  166. 

MeoM  of  approach  and  departure* 

Railroad  companies  are  bound  to  provide  safs 
and  convenient  means  of  approach  to  and  depart- 
ure from  their  stations,  for  pasBengers.  Wal  lace  v. 
Wilmington  ft  N.  R.  Co.  (DeL)  18  Atl.  Rep.  818.  Hee 
note  to  Louisville,  N.  A.  ft  C.  R.  Co.  v.  Lucas  (Ind.) 
6L.R.A.198. 

They  must  keep  their  platforms  connecting  with 
their  stations  in  safe  condition.   Ibid. 

Their  dillgenoe  and  care  in  protecting  their 
passengers  in  coming  to  and  going  from  stattooa, 
and  of  the  passengers  themselves,  must  be  pro- 
portioned to  the  risk  incurred  by  them  on  account 
of  the  number  of  trains  and  the  like.  Wallace  v. 
Wilmington  ft  N.  R.  Co.  supra.  ' 

They  are  bound  to  have  their  stations  6ufficfeot(y 
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Oootrib.  Neg.  ^  163;  MaeDougall  v.  Central 
R.Co.e»  Gal.  481,  12  Am.  &  Eng.  R.  R.  Cas. 
148;  Beading  d  C.  R  Co,  ▼.  Ritchie,  102  Pa. 
425;  G'awtt  v.  Manchester  d  L.  R  Co.  16  Gray, 
«01. 

A  railF  ^i  company  Is  not  required  to  exer- 
-dae  the  same  high  degree  of  care  with  refer- 
«ice  to  platforms  at  a  way  or  flag  station  where 
trains  do  not  regularly  stop  for  the  reception 
:ttnd  dischar^;^  of  passengers  as  at  regular 
passenger  stations. 

Cincinnati,  W,  d  Jf.  R.  Co,  ▼.  Peters,  80  Ind. 
172;  Pennsylvania  Co,  y.  Marion,  2  West.  Rep. 
-284,  104  Ind.  248. 

A  carrier  of  passengers  is  not  a  insurer  of 
their  safety. 

JeffersonviUeR,  Co.  v.  Hendricks,  26  Ind.  228; 
Stokes  y.  SaltonstaU,  8S  U.  S.  13  Pet  181  (10 
L.  ed.  115);  Thomp.  Garr.  190. 

The  high  degree  of  care  required  of  carriers 
of  passengers  applies  only  to  those  means  and 
measures  of  safety  which  the  passengers  must 
of  necessity  trust  wholly  to  the  canier.  It 
•does  not  apply  to  providing  buildings,  depots, 
platforms,  etc.  As  to  such  appliances,  the  car- 
rier is  only  required  to  exercise  reasonable  care. 

Thomp.  Carr.  104,  809;  Welfare  y.  London 
^  B.  R,  Co,  L.  R.  4  Q.  B.  693;  Crafter  y. 
Metropolitan  R,  Co.  L.  R.  1 C.  P.  800;  Cornman 
T.  Eastern  Counties  R,  OS?.  4Hurlst.  &  N.781; 
Chicago  db  A.  R.  Co,  y.  Wilson,  63  111.  167; 
Terrs  IJaufe  db  1,  R,  Co,  y.  Buck,  96  Ind.  846; 
Pennsylvania  Co,  v.  Marion,  2  West.  Rep.  234, 
104  Ind.  289. 

The  rule  that  the  happening  of  an  accident 
to  a  passenger  raises  a  presumption  of  negli- 
gence against  the  carrier  does  not  apply  where 


the  accident  occurs  on  the  platform  of  a  sta* 
tion. 

Thomp.  Garr.  212^214;  East  Tennessee,  V,  d 
O,  R.  Co.  V.  Mitchell,  11  Heisk.  400. 

It  is  nej^ligence  for  a  passenger  to  leaye  a 
railroad  train  while  in  motion  unless  impelled 
thereto  by  impending  danger  or  under  invita- 
tion or  direction  of  the  company  or  its  servants. 
Evansville  d  C,  R,  Co,  y.  Duncan,  28  Ind. 
441;  Jeffersonville  R.  Co.  y.  Hendricks,  26Iud. 
228;  Cincinnati,  W,  d  M.  R  Co.  v.  Peters, 
svpra;  Pennsylvania  R,  Co.  v.  Aspell,  23  Pa. 
147;  Mmrison  v.  Erie  R,  Co.  56  N.  Y.  302; 
Burrows  v.  Erie  R,  Co,  63  N.  Y.  556;  Damont 
y.  JietD  Orleans  d  C,  Co,  9  La.  Ann.  441; 
Dougherty  v.  Chicago,  B.  d  Q,  R,  Co,  86  IIL 
467;  Gaveli  v.  Manchester  d  L.  R  Co,  16  Gray, 
501;  Lucas  v.  Jiew  Bedford  d  T.  R,  Co.  6  Gray, 
64;  Chicago  d  A.  R.  Co.  v.  Randolph,  58  111. 
510;  Illinois  Cent.  R,  Co.  y.  Station MIW^  139; 
Ohio  dM,R  Co.  V.  Si^iebe,  44  111.  460;  Ohio 
d  M.  R,  Co.  .y.  Stratton,  78  111.  88;  JUinois 
Cent,  R,  Co,  y.  Able,  59  111.  181;  Knight  y. 
Pontcliartrain  R.  Co,  23  La.  Ann.  462;  JetseU 
y.  Chicago,  8t.  P,  d  M.  R  Co.  54  Wis.  610,  6 
Am.  &  Eng.  R.  R.  Gas.  379;  Wharton,  Neg. 
§  371;  2  Rorer,  Railroads,  1090,  1116;  Rich- 
mond d  D,  R  Co.  y.  Morris,  81  Gratt.  200; 
Central  R,  d  Bkg.  Co.  y.  Letc/ier,  69  Ala.  106; 
Southwestern  R.  Co,  y.  Singleton,  66  Ga.  252.  67 
Ga.  306;  Lambeth  y.  North  Carolina  R,  Co.  66 
N.  C.  494;  Lake  Shore  dM.  S,  R,  Co,  y.  Bangs,- 
47  Mich.  470;  Houston  d  T,  C,  R  Co,  y.  Les- 
lie, 57  Tex.  83;  Galveston,  //.  d  S,  A.  R.  Co, 
,  y.  Le  Oierse,  51  Tex.  189;  Nelson  y.  Atlantic 
IdP.RCo.m  Mo.  593;  Oinnon  y.  New  York 
^d  H.  R  Co.  9  Robt.  (N.  Y.)  25;  2  Redfleld, 


lighted  until  all  passengers  have  had  a  reasonable 
time  to  reach  a  safe  public  tboroughf are,  unlen  a 
guide  be  furnished  for  that  purpose  by  the  com- 
panies,  ibid. 

They  must  not  only  keep  their  platforms  in  good 
condition  and  properly  lighted,  but  they  must 
make  them  of  sufflolent  width.  Where  one  was 
struck  and  injured  by  a  train  of  cars  which  ex- 
tended over  a  new  platform,  leaving  a  spaco  of  but 
two  feet  upon  which  to  stand,  the  company  was 
beld  liable.  Chicago  A  A.  R.  Co.  y.  Wilson,  63  TIL 
187;  Whittaker's  Bmltb,  Neg.  818.  Bee  note  to  New 
Tork«  0.  ft  St.  L.  B.  Ga  y.  Doane  (Ind.)  1  L.  B.  A.  157. 

J>uty  of  raUroad  carrier  to  give  opportunity  to  pos- 

senQertoaiight, 

It  is  the  duty  of  a  railroad  company  to  giye 
passengers  a  reasonable  opportunity  to  leaye  its 
trains  at*  statiODS,  and  reasonable  diligence  is  re- 
•<|uired  on  the  part  of  the  passeogeni  in  alighting. 
McDonald  y.  Long  Island  K.  Co.  116  N.  Y.  516. 

It  is  the  reciprocal  duty  of  a  railroad  company 
and  a  paesenger,  the  former  to  give  reasonable 
time  to  leave  the  train  at  the  place  of  destination, 
«od  the  latter  to  use  reasonable  diligence  and  care 
in  getting  off.  Pennsylvania  R.  Co.  y.  Lyons,  129 
Pa.  118. 

A  pasMnger  who,  in  getting  off  a  train  at  a  stop- 
ping-place where  there  was  no  platform,  stepped 
down,  not  on  the  side  where  passengers  usually 
alight,  but  on  the  other  side,  where  there  was  an- 
other track  and  was  injured  by  a  passing  train 
which  he  could  not  have  failed  to  see  had  he  used 
bis  eyes;  and  where  his  only  reason  for  getting 
down  on  that  side  was  that  it  was  a  more  level  sur- 
face and  an  easier  place  to  get  down,— cannot  re- 
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coyer  for  injuries  received.  Morgan  y.  OamdenAr 
A.  R.  Oo.  (Pa.)  23  W.  N.  C.  189. 

A  railroad  company,  whose  servants  move  a  tratii 
before  a'passenger  thereon  who  is  entitled  to  leave 
at  the  stopping  place  has  had  a  reasonable  time  to 
alight,  and  while  he  is  in  the  act  of  leaving  the 
train,  thereby  gives  him  an  implied  invitation  to 
alight  while  it  is  moving;  a  compliance  by  him 
therewith  is  not  perse  negligence,  unless  speed  or 
some  other  circumstance  makes  it  manifestly  dan- 
gerous. Louisville  &  N.  B.  Co.  y.  Stacker,  86  Tenn. 
84& 

A  passenger  told  by  the  conductor  that  he  would 
let  him  off  at  a  certain  station  to  take  a  train  in  the 
other  direction,  when  hurriedly  told  by  the  con- 
ductor, **  Be  quick  and  get  off,"  without  any  warn- 
ing that  he  is  not  at  the  station  mentioned,  is  not 
guilty  of  contributory  negligence  in  attempting  to 
reach  a  moving  train  only  seven  or  eigbt  feet  dis- 
tant, although  it  is  on  a  dark  night,  and  he  has  no 
light  except  a  dim  lantern,  and  falls  ioto  an  un- 
covered waterway  between  the  tracks.  Griffith  y. 
Missouri  Pac.  R.  Co.  08  Mo.  168. 

A  passenger  who,  upon  alighting  from  a  train 
upon  a  dark  night,  and  when  no  sufficient  light  m 
furnished  by  the  company,  commits  himself  to  the 
guidance  of  a  third  person,  thereby  waives  the 
duty  of  the  company  to  furnish  him  with  safe 
means  of  departure.  Wallace  y.  Wilmington  ft  N. 
R.  Co.  (Del.)  18  AtL  Rep.  818. 

A  railroad  company  owes  the  same  duty.  In  ra» 
speot  to  allowing  a  reasonable  time  to  leave  th* 
train,  to  one  who  goes  upon  it  to  aid  a  passenger 
who  is  in  an  enfeebled  condition  requiring  assist- 
anoe  to  alight,  that  it  owes  to  a  passenger,  although 
the  services  were  voluntary.  Louisville  ft  N.  E.  OOb 
y.  Crunk,  119  Ind.  5tf. 
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Railways,  240;  SLearm.  &  Bedf.  Neg.  §  520;  I 
Chicago  A  N.  W.  R.  Co.  v.  Scaiea,  00  III.  586; ' 
Secar  v.  Toledo,  P.  <&  W,  B,  Co.  10  Fed.  Rep. 
15;  Solomon  v.  Manhattan  R,  Co,  4  Cent.  Rep. 
775.  108  N.  Y.  487;  Reibel  v.  CincinnaU,  L 
St,  L.  db  a  R.  Co.  14  West  Rep.  831,  114 
Ind.  476. 

Before  the  statutory  exclusion  is  made  ap- 
plicable to  a  privileged  commuDication  made 
by  a  patient  to  bis  physician,  it  must  clearly 
appear  that  the  communication  is  witbin  both 
tbe  language  and  purpose  of  tbe  statute. 

Campau  v.  Iforth,  89  Micb.  606;  Eddington 
V.  jEtna  L.  Ins.  Co.  77  N.  Y.  564. 

MessTB.  J.  C*  Robinson  and  Inman  H. 
Fowler  for  Appellee. 

Olds*  J.,  delivered  the  opinion  of  the  court: 
This  is  an  action  brought  by  tbe  appellee 
against  the  appellant,  to  recover  damages  sus- 
tained by  the  appellee,  alleged  to  have  resulted 
by  reason  of  the  ne^lisence  of  the  appellant 

On  the  6th  day  ot  December,  1882,  tbe  ap- 
pellee was  a  passenger  in  a  caboose  of  one  of 
the  appellant's  freight  trains  from  Gosport  to 
Mundy's  Station.  When  the  train  arrived  at 
the  latter  station,  the  place  of  appellee's  desti- 
nation, and  while  the  tram  was  slowing  up  to 
make  the  stop  and  running  at  a  very  slow  rate 
of  speed,  the  appellee  stepped  off  the  car  on  the 
platform,  the  tiain  not  coming  to  a  stop  until 
after  the  caboose  passed  tbe  platform.    In  step- 

ging  on  to  the  platform  the  appellee  fell,  with 
is  right  arm  under  the  car,  ana  it  was  so  badly 
crushed  by  the  car  wheels  passing  over  it  that  it 
had  to  be  amputated. 

The  appellant  is  charged  with  negligence  in 
constructing  and  maintaining  the  platform  in 
an  unsafe  and  dangerous  condition,  wholly  un- 
fit and  unsafe  for  use  of  passengers. 

The  appellant  demurred  to  the  complaint  for 
want  of  facts,  which  was  overruled  and  excep- 
tions. Issue  was  joined  by  answer  in  denial, 
and  a  trial  had  resulting  in  a  verdict  and  judg- 
ment in  favor  of  appellee  for  $8,000.  Appel- 
lant filed  a  motion  for  new  trial,  which  was 
overruled  and  exceptions. 

The  rulinirs  ot*  the  court  on  the  demurrer  to 
the  complaint  and  motion  for  new  trial  are  as- 
signed as  error.  There  was  a  former  trial  of 
the  cause  and  an  appeal  to  this  court  and  re- 
versal of  the  judgment.  Pennsvlvania  Co,  y. 
Marian,  1C4  Ind.  280,  2  West  Rep.  284. 

It  is  conceded  by  counsel  for  appellant  that 
the  complaint  is  sufficient,  and  the  alleged  er- 
ror in  ovei  ruling  the  demurrer  to  the  complaint 
is  waived.  The  onlv  error  relied  upon  for  the 
reversal  of  the  judgment  is  the  ruling  of  the 
court  on  the  motion  for  new  trial.  The  principal 
grounds  urged  against  such  ruling  is  that  the 
verdict  is  not  sustained  by  sufficient  evidence. 
This  contention  of  the  appellant  is  mainly  on 
account  of  the  fact  t  hat  the  evidence  shows  tluit 
the  appellee  stepped  from  the  train  while  it  was 
in  motion,  and  this  it  is  contended  is  negligence 
per  se,  and  therefore  it  must  be  declared  as  a 
matter  of  law  that  the  appellee  was  guilty  of 
contributory  negligence,  and  hence  cannot  re- 
cover. 

It  is  important  to  consider  what  obligation 
rests  upon  tbe  appellant  in  regard  to  the  keep- 
ing of  the  platform  at  the  station  in  repair, 
and  this  has  been  ao  fully  considered  in  the  re- 
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cent  decisions  of  this  court  that  it  is  unnecessarj 
to  do  more  than  refer  to  the  decisions  and 
quote  briefly  from  them. 

In  LouimUe^  N.  A.  d  0.  R.  Co.  y.  Lvea*^ 
119  Ind.  588,  at  p.  590,  it  is  said:  "  The  duty 
of  a  railway  earner  does  not  end  when  it  pro- 
vides safe  cars,  engines  and  appliances,  for  its- 
duty  extends  so  far  as  to  require  it  to  provide 
means  for  passengers  to  safely  enter  its  cars  at 
its  stations,  and  that  duty  also  reouiresthe  car- 
rier to  make  it  safe  for  them  to  leave  its  cars 
and  stations." 

It  is  further  said:  "  It  was  the  duty  of  the- 
appellant  to  keep  the  platform  which  it  used' 
in  conjunction  with  the  Pennsylvania  Com- 
pany in  a  safe  condition.  The  situation  of  the 
platform  and  the  manner  of  its  construction 
were  such  as  to  make  it  the  duty  of  the  appel- 
lant to  see  that  it  was  safe,  for  it  was  bound  to 
know  that  if  it  became  unsafe  the  lives  and 
limbs  of  its  passengers  were  put  in  peril." 

In  the  case  of  Lucasy.  Pennn/lvania  Co.^  120- 
Ind.  206,  the  following  languaj^  from  Bishop 
on  14  on-Con  tract  Law,  g  1086,  is  quoted  and  ap- 
proved:   "  The  depot  and  connected  grounds, 
visited  by  coming  and  going  passengers,  should 
be  fitted  up  with  a  careful  regard  to  their  com- 
fort and  safety.    The  approaches,  the  tracks- 
around  the  platforms  and  places  for  entering 
and  leaving  the  cars,  every  spot  likely  to  bo- 
visited  by  passengers  seeking  the  depot,  wait- 
ing at  it  for  trains  or  departing,  should  be  made 
safe  and  kept  so,  and  at  reasonable  times  should 
be  lighted;  and  passengers  not  in  fault,  injured 
through  a  neglect  of  this  duty,  may  have  com- 
pensation." 

These  decisions  settle  the  law  in  this  State  In. 
accordance  with  the  holding  of  other  courts, 
that  railway  companies  are  bound  to  keep  tho 
platforms  at  their  passenger  stations  in  a  safe 
condition  for  persons  to  enter  and  leave  the 
cars;  and  a  failure  to  do  so  is  a  nej^lect  of  duty 
which  makes  the  company  liable  to  persona  in- 
jured without  fault  on  their  part  on  account  of 
such  defective  platform. 

The  evidence  clearly  shows  the  platform 
where  the  appellee  stepped  from  the  car  to  be 
out  of  repair,  and  unfit  and  unsafe  for  use  by 
passengers  in  getting  on  and  oS  trains;  and  this 
IS  not  seriously  controverted,  except  to  contend 
that  it  might  have  been  worse. 

We  next  consider  the  question  of  contribu- 
tory negligence  by  the  appellee  in  stepping 
from  the  train  while  in  motion.  There  was 
evidence  from  which  the  jury  may  have  found 
that  at  the  Ume  the  appellee  stepped  ^m  the 
train  the  train  was  moving  at  a  speed  of  not 
over  two  miles  an  hour,  or  at  the  speed  of  an 
ordinary  or  slow  walk  of  a  person,  and  that  it 
came  to  a  stop  about  two  car-lengths  beyond 
the  platform;  that  it  was  moving  at  that  slow 
rate  of  speed,  and  was  continuing  to  move  past 
the  platform  and  the  appellee  came  out  upon 
the  platform  of  the  car  and  stepped  on  to  the- 
lower  step  and  from  there  on  to  the  platfonn 
at  the  station  in  a  careful  manner,  and  as  he 
stepped  on  to  the  platform  his  feet  slipped  or  he 
stumbled  and  fell  by  reason  of  the  condition  of 
tbe  platform;  that  the  platform  was  uneven, 
some  boards  being  higher  than  others,  the 
boards  warped  and  the  platform  sunken  in  the 
center  so  that  it  was  on  a  decline  from  the  outer 
edge  next  to  the  track  toward  the  center,  and 


ma?  have  ptoperlv  fotmd  tbntappellee  nas  ud- 
•caualnled  wilh  uie  coDdition  of  Ihe  plHtform, 
■na  the  appellee  was  a  man  In  full  vfeor  and 
■trcngtb  and  Uie  place  of  el!?hlini;_  nas  on  Ibe 
platform  of  a  public  railnaj  station,  used  lo 
enler  and  depart  from  the  cars  ma  on  appel- 
lant's railroad.  Undtr  tbia  state  of  the  evi- 
dence Ibe  question  as  to  whether  or  rot  the  ap- 
pellee was  puilty  of  contributory  negligpoce 
was  a  fact  to  be  left  to  the  jury  lo  determine. 
Tlie  question  m  to  whether  or  not  a  person 
who  Toluntnrilj  alights  from  a  Dioving  irato  is 
giilltj  of  negligenceoT  not  was  considered  in  the 
tax  ot  LcuimtlU  £  N.  H.  Go.  v.  Ortink,  119 
Ind.  543,  and  in  that  case  it  was.  held  that 
nlieiLer  nliglitmg  Trom  a  moving  traio  cnnstl- 
tutea  neglisence  or  not  ia  a  fact  to   be  deier- 


■idpred  and  cited  In  that 

Tliere  was  evidence  to  support  the  verdict. 

Some  other  causes  fur  new  trial  are  staled  in 
the  motion,  and  while  they  are  not  waived,  as 
we  understand  counsel  in  their  brief,  they  are 
not  confldeatly  relied  upon  for  a  reversal. 
The  first  in  order  is,  appellee  was  asked  by  his 
eoiinsel  (he  followine  question:  "In  stcppinif 
oQ  the  ttain  what  effort,  If  any,  did  you  make 
to  prevent  yourself  from  falling?"  Appellant 
Objected  on  the  ground  that  the  question  called 
npun  the  witness  to  give  a  conclusioa  or  opin- 
ion. Theobjection  was  overruled  and  thewii- 
De*H  made  the  following  answer;  "Well,  I 
don't  know.  I  had  a  hold  with  my  left  hand 
■Dd  I  stepped  off  careful,  as  careful  as  I  could. 
and  my  feet  kind  of  flew  from  under  me  and 
how  I  did  fall,  1  can't  exactly  tell  you  how  it 
did  bappeo." 

Appellant  then  moved  to  strike  out  from  the 
•vidence  the  words:  "I  stepped  off  raieful,  as 
careful  ai  I  could,"  and  the  court  sustained  the 
motion.  The  quesliou  called  for  tbe  witoesa 
to  slate  what  he  did,  and  not  a  conclusion  or 
t^inloD,  and  the  court  struck  out  all  that  por- 
tion of  Uic  answer  stating  a  conclusion  oropln- 
fen  of  the  witness. 

Tbe  next  error  complained  of  Is  tbe  snatain' 
hig  an  objection  to  cross-eiamining  questions 
propounded  by  appellant  to  appellee  while  a 
witneaa,  in  regard  lo  whether  or  not  he  had 
drunk  intoxicating  liquor  at  Gosport.  The 
appellee  bad  not  been  eiamined  in  chief  as  to 
what  he  did  or  where  he  was  wbile  at  Qosport; 
but  there  is  no  available  error  in  this  ruling, 
as  aflerwards  the  apjicllee  was  called  and  the 
appellant's  counsel  lulty  cross-examined  bim 
upon  tbe  same  subject,  interrogating  him  as  to 
what  he  drank  at  Gosport. 

The  appellant  called  one  Dr.  Scbtll  as  a 
witness,  'Tbedactorbadassisted  In  dressing  the 
appellee's  injuries,  and  wbile  enjiaged  in  such 
professional  duties  he  conversed  with  appellee, 
and  tbe  doctor  was  interrogated  on  the  subject 
and  it  was  proposed  to  prove  b^  him  thai  he 
asked  tbe  appellee  how  the  accident  occurred, 
■nd  appellee  should  have  answered  that  the 
Company  was  not  to  blame  for  tbe  accident; 
that  he  tried  togetoSthetiain  before  It  slopped 
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tbe  doctor  while  eiignced  proFessioniilly  in 
treating  tlie  appellee  for  the  injury.  It  is  con- 
tcndedljy  appellant  Ibatlbis  question  was  pro- 
pounded, not  to  asccriain  the  nature  of  the 
injury,  but  to  learn  whether  the  appellee  was 
to  blame  for  the  injury.     In  thia  ruling   there 

The  case  of  Stiulon  v.  Simpton,  115  Ind.  82, 
U  West.  Kep.  SSS,  and  otiier  decisions  col 
lected  and  cited  lo  thai  opinion  are  decisive  of 
this  question.  Tbe  physician  had  no  business 
to  interrogate  bis  patient  for  any  putposc  or 
object  other  than  to  ascertain  tbe  nature  and 
extent  of  tbe  injury,  and  to  gain  such  other 
information  as  was  necessary  lo  enable  iiim  to 
properly  treat  the  injury  and  accomplish  the 
object  for  which  be  was  called  professionally, 
and  such  communications  are  privile);edand  ha 
cannot  diselose  them.  If  the  physician  took 
advanta$rc  or  the  fact  of  being  railed  profes- 
sioDally,  and  while  llicre  in  that  capacity  made 
inquiries  of  the  injured  party  concerning 
matters  In  which  be  had  no  iQt«rest  orconcem 
professionally,  or  for  the  purpose  of  qualifying 
bimnelf  saa  witness,  he  cannot  be  permitted  to 
disclose  the  Information  received.  Tbe  patient 
puts  himself  in  tbe  bands  of  bis  physician;  he 
IS  not  supposed  to  know  what  questions  it  is 
necessary  to  answer  to  put  tbe  pbyfician  in 
possession  of  such  informatioDBS  willenaolelbe 
physician  lo  propt'rly  treat  his  disease  or  injury ; 
and  it  will  be  conclusively  presumed  that  the 
physician  will  only  interrogate  bis  patient  on 
such  occasion  as  to  such  matters  and  facts  as 
will  enable  him  to  properly  and  Inti^lli^iilly 
discharge  bis  professional  duty,  4nd  the  [patient 
may  answer  all  questions  piopounded  which 
In  anv  way  re'.ate  to  the  subject  or  to  IjIs  former 
condition,  with  tbe  assurance  that  such  answers 
and  communications  are  confldential  and  can- 
not be  disclosedwUbout  his  consent. 

0ns  Parish  was  called  and  testified  aa  a  wit- 
ness for  the  appellee,  aud  the  appellant  offered 
in  evidence  that  portion  ot  tbe  bill  of  excep- 
tions taken  in  the  former  trial  of  this  cause, 
containing  the  testimony  given  by  tlie  witness 
on  the  former  trial  for  the  purpose  of  contra- 
dicting or  Impenching  the  witness,  and  it  was 
objected  to  and  the  court  sustained  the  objec- 
tion and  tbe  appellant  contends  such  ruling 
was  error.    This  ruling  was  proper. 

It  is  contended  tliatthe  court  erred  In  giving 
and  refusing  to  give  certain  instructions.  One 
question  presented  by  the  escepiioos  to  the  tn- 
Btructions  relates  to  the  appellee  leaving  tbe 
train  while  In  motloo.itbein^cootendedby  the 
counsel  for  appellant  that  in  so  doing  (he  ap* 
pellee  was  guilty  of  contributory  ni'Kligenco 
wbicb  barred  bis  ri^lit  to  recover,  and  tbeap- 
pellant  requested  an  instruction  on  this  theory 
and  the  court  refused  to  give  it  and  gave  an  in- 
struction submitting  tbe  question  to  tbe  jury  to 
determine  whether,  under  all  the  clrcum- 
stances,  the  appellee  was  guilty  of  contributory 
negligence  in  leaving  tbe  train  at  the  time, 
place  and  manner  be  did. 

The  inatnictlona  given  by  the  court  are  la 
accordance  with  tbe  rules  as  hereinbefore  stated 
I  In  passing  upon  tbesufflciencyot  the  evidence, 
I  The  Instructions  given  stale  the  law  fairly  on 
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the  subject,  and  the  court  properly  refused 
those  requested  by  the  appellant. 

It  is  further  contended  that  the  instructions 
Kiven  by  the  court  in  relation  to  the  duty  of  the 
appellant  in  keeping  its  platform  in  repair, 
and  as  to  appellee's  knowledjzfe  of  the  condition 
of  the  platform  at  the  time  of  the  injury,  are 
erroneous,  and  instructions  numbers  two  and 
four  are  particularly  complained  of  in  this 
respect  We  do  not  deem  it  necessary  to  set 
out  these  instructions,  as  they  must  be  consid- 
ered and  construed  together  with  all  the  other 
instructions  in  the  case  relating  to  the  same 
matter,  and  when  the  instructions  are  consid- 
ered and  construed  together  they  state  the  law 
to  be  that  a  railroad  company,  in  constructing 
a  platform  for  the  use  of  passengers  in  getting 
on  and  off  trains  at  a  public  railway  station, 
intrusts  its  use  to  the  public,  and  implied!^ 
represents  and  gives  out  to  the  public  that  it  is 
reasonably  safe  and  sufficient  for  such  purpose, 
and  it  is  their  duty  to  make  it  so  as  that  it  may 
be  used  safely  in  approaching  and  leaving 
trains,  in  any  way  in  which  passengers  might 
reasonably  and  with  reasonable  care  be  ex- 
pected to  approach  and  leave  trains;  and  that 
if  the  one  at  Mundy's,  where  appellee  alighted, 
was  not  so  constructed  or  was  allowed  to  become 
and  remain  out  of  repair  so  that  it  could  not  be 
used  only  by  careful  attention  to  its  structure, 
and  if  inattention  as  to  its  actual  condition  would 
imperil  the  safety  of  passengers,  it  would  be  1n- 
suihcient,  and  the  Railroad  Company  would  be 
guilty  of  negligence  in  knowingly  suffering  and 
allowing  it  to  remain  in  such  condition,  ana  that 
although  the  appellee  may  have  previously 
known  of  its  condition  he  would  not  be  bound 
to  keep  such  knowledge  actually  in  mind;  and 
if,  at  the  time  he  stepped  from  the  train  upon 
it  he  knew  of  its  condition,  yet  he  would  not 
be  required  .to  abandon  the  use  of  it  and  seek 
some  other  place  of  approaching  and  leaving 
the  train,  and  if  he  used  care  proportionate  to 
the  known  danger,  and  was  injured  by  reason 
of  such  defect,  be  would  not  be  barred  from 
recovery:  and  that  it  was  for  the  jury  to  de- 
termine, from  all  the  facts  and  circumstances, 
whether  or  not  the  appellee  was  guilty  of 
negligence  in  leaving  the  train  at  the  time, 
place  and  manner  in  which  he  left  it;  if  he  was 
guilty  of  negligence  in  so  leaving  the  train, 
which  contributed  to  the  injury,  he  could  not 
recover. 

We  think  there  was  no  error  in  these  instruc- 
tions. Certainly  under  the  authorities  we  have 
heretofore  cited,  the  duty  of  the  appellant  in 
regard  to  the  keeping  of  its  platforms  in  repair 
is  not  too  strongly  stated  against  the  appellant. 

Railway  coin  panics  are  common  carriers; 
they  owe  a  duty  to  the  public,  and  the  public 
has  the  right  to  rely  upop  its  performance .  The 
fact  that  a  person   may  have  seen  a  platform 
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out  of  repair  at  one  time  does  not  bind  him  lo 
carry  such  defect  in  mind  upon  all  future  oc- 
casions, when  approaching  or  leaving  a  train  at 
such  point  The  platform  is  in  constant  use  by 
the  employes  of  the  Com pany .  They  are  bound 
to  take  notice  of  its  condition.  The  presump- 
tion is,  not  that  such  defect  will  be  allowed  to 
remain,but  that  the  Company  will  discharge  its 
duty  to  the  public  and  repair  the  defect  If 
the  defect  were  such  as  would  naturally  suggest 
to  one  of  common  understanding  that  it  was 
dangerous,  and  place  one  in  peril  to  pass  over 
it  to  and  from  a  train,  and  with  such  knowl- 
edge one  voluntarily  steps  upon  It,  or,  having 
knowledge  of  such  defect,  within  such  a  short 
space  of  time  previous  that  the  Company  could 
not  reasonably  be  expected  to  have  repaired  it, 
under  such  circumstances  one  may  be  regarded 
as  not  having  used  ordinary  care,  and  having 
recklessly  entered  upon  it  at  his  own  ris^; 
but  we  have  no  such  case  as  this  under  con- 
sideration. The  Railroad  Company  stand  in 
the  position  of  saving  to  the  public.  "Our  plat- 
form is  safe,"  and  though  it  is  not  in  such  repair 
as  the  Company  are  required  to  keep  it,  yet  it 
is  in  common  use  by  the  public,  and  being  so 
held  out  by  the  Company  and  used  by  the 
public,  the  appellee  was  not  bound  to  abandon 
its  use  and  seek  some  other  way  of  entering  and 
leaving  the  cars.  If  in  using  it  as  he  is  invited 
to  do  by  the  Company  he  exercises  proper  care 
proportioned  to  the  apparent  condition  of  the 
platform  in  leaving  the  train,  and  is  injured  by 
reason  of  the  defects,  we  do  not  think  it  can  he 
said  that  he  isguilty  of  contributory  negligence 
and  cannot  recover  for  the  injuiy  sustaineid  by 
reason  of  the  negligence  of  the  Company. 

We  have  a  long  line  of  decisions  of  this  court 
which  support  our  conclusion,which  hold  that, 
when  there  is  a  defect  in  a  street,  a  person 
is  not  bound  to  abandon  the  use  of  the  street; 
that  he  may  travel  upon  the  street  provided 
that  it  be  not  such  a  defect  as  renders  the  street 
impassable  or  would  suggest  to  one  of  common 
understanding  that  to  attempt  to  pass  it  would 
put  one  in  peril.  And  if,  in  the  use  of  the 
street,  he  exercises  care  proportioned  to  the 
known  danger,  he  may  reasonably  expect  to 
shun  or  avoid  the  defect;  and  if  in  doing  so  he  is 
injured,  he  can  recover. 

These  cases  are  collected  and  cited  in  the  cases 
of  Go9port  V.  EwinB,  112  Ind.  188,  11  West 
Rep.  115;  BrannenY,  Kokomo,  O,  4b  J,  Gravel 
Road  Co.  115  Ind.  115, 14  West  Rep.  887,  and 
Knightstown  v.  Afusgrove,  116  Ind.  121. 

This  disposes  of  all  the  questions  presented. 
We  think  there  is  no  error  m  the  record. 

Judgment  affirmed,  at  eotte  of  appelant. 

Petition  for  rehearing  overruled  June  < 
1890. 


Edward  A.  TODD  etal. 
Hentj  N    OVIATT. 


A  bnabajid  b»m  no  rlgbtm  mm  tenant  bj 

Ooi^esy  In  lan<l<  Id  whioh  falvwlfehfldaiievtAte 
Id  reiDHlnder  wbereabedled  before  tlieexplniUon 
at  tlM  life  teaoacy,  and  aever  bad  k  rtcbt  to  the 

(PordM  ar.i  Oarptnter,  33.,  dlnsntj 
(ODtobOT  K,  law.) 

OK  noervktloD  upon  demurrer  to  th«  ananer 
from  Ihe  Superior  Court  for  New  Hareo 
CouQtj,  for  the  opinion  of  the  Supreme  Court 
of  Errors,  of  an  actloa  brought  to  recover  pos- 
•esaion  of  a  dwelling-house  and  lot  from  one 
claiming  il  aa  tenant  bj  the  curteaj.  Judgment 
forplainliffi  adeiied. 

The  facta  are  fulJy  ataled  in  the  opinion. 

MatTM.  William  K.  Townaemd  and 
G«orgo  D.  Watroua,  for  plaintlffa,  in 
support  of  the  demurrer: 

By  the  common  law  of  England,  and  by  the 
deciaiona  of  every  State  in  which  the  qucslioa 
has  arieeu,  there  can  be  no  curtesy  in  a  rever- 
BioQ  or  remainder,  expectant  upon  a  prior 
estate  for  life,  unleas  the  life  estate  ends  during 
the  coverture. 

i  Bl    Com    p.  127^  Tledeman,  Real  Prop. 


§  107;  Stoddard  t.  Oibtt.  1  Sumn.  203;  Fergu- 
mn  V.  TvtMdy.  48  N.  Y.  543;  Orford  v.  Benton, 
86  N.  H.  8U5:  Shoret  v.  CarUf/.  8  Allen,  486: 
WetnUr  T.  EUtaorth,  147  Maaa.  602;  Watkini 
T.  Tliomton.  11  Obfo  St.  367;  Beed  v.  Reed,  8 
Read  (Tenn.)  481,  7S  Am.  Dec.  777;  Jlitner  y. 
Eve,  28  Pa.  805;  Stewart  v.  Barclay,  2  Bush, 
5S0;  S«dtu  V.  Hayden,  48  Hias.  614;  Mackey  t. 
Proetor.  13  B.  Mon.  488;  Baker  t,  FTournog, 
S8  Ala.  600;  4  Am.  A  Eng.  Eucjclop.  Law,  p. 
SSt. 

The  common  law  has  been  abrogated  in  tbU 
Slate. 

In  neither  Buih  v.  Bradley,  4  Day,  298,  nor 
Kline  v.  BeOe.  0  Coon.  404,  relied  on  by  de- 
fendant, was  there  any  queotioa  raised  aa  to 
the  right  to  curtesy  In  a  reveraion  or  re- 
mainder. 

This  "ownership."  which  Is  anffiMent  in  thia 
State  to  give  curiesj^  plainly  connotes  a  right 
of  immediate  posBessioo,  or,  oa  Waahburo  says, 
when  commenting  on  this  case,  a  "right  of 
entry." 

1  Washb.  Real  Prop.  Sth  ed.  p.  182.  See 
bIdo  I  Bbarawood,  Bl.  note,  p.  488. 

The  maxim  teieinafaeil  ttipitem  has  been 
abolished  In  Ohio,  Tennessee  and  Pcnnayl- 
vania,  and  yet  each  baa  held  that  there  ran  be 
no  curiesy  in  a  reversion  or  remainder,  ex- 
peclaat  upon  a  prior  undetermined  freehold. 
I  Borland  v.  Marihali,  2  Ohio  St.  30t»;  Wat- 
\kintv.  Thornton,  11  Ohio  St.  387-  Ouion  v. 
I  Anderion,  8  Humph.  298;  Tenn.   SUt.   1784, 


NOUL— Tmonotr  bv  t/u  aurlov  of  tnlfe' 

tvBiaiCT  by  the  ourtes;  la  an  estate  tor  life 
erentedby  tbeaoCof  law  When  a  wif  e  is  splsed  at 
maj  Ume  durlns  coverture  of  an  estate  of  Inberil- 
anoa.  Id  aHveraJty,  In  ooparonaary,  or  In  commOD, 
and  balblnue  by  ber  t»rD  alive,  aod  wblcli  might 
t^  ponlblllty  inhorlt  the  Bme  estate  as  her  belr, 
and  abe  dlea  in  the  lifetime  of  her  husband,  he 
holda  the  aetata  durloir  tils  life.  4  Kent,  Com.  27; 
LItt.  H  n,  fiS:  Co.  Lite  a  h:  Faloe's  Case,  8  Coke. 
SI; Barker  V.  Darker,  JBIoi.  U9;  UbiwUIbv.  Tbalbl- 
mer.  t  Paige.  BE;  2  BL  Com.  1X8. 

HelaatcDancbythe  ouneey  of  a  vested  renialD- 
derlnfee.    Toung  v.  Langbela,7  Hun.  ISL 

Tour  thiDgs  are  requisite  tA  an  estate  by  the  nur- 
teay,  viz.:  niBrrlas^  actual  seisin  by  the  wife,  Isue 
and  denth  of  tfae  wife.  The  hustiand'a  estate  la  In- 
itiate on  iMue  bad.  and  becomes  cod  gumma  ta  on 
thedeatliof  ttke  wife.   1  Kent.  Oom.  18. 

Utbe  wife  has  an  equitable  eMtte  of  Inberltaooe, 
notwltbslandlns  tbe  rentaandproBtaaretobepaid 
to  ber  separate  nae  during  ooverture,  the  huaband 
la  tenant  by  ourteay.  and  ao  wbsie  she  baa  a  seisin 
In  equity  as  a  ee»tui<jue  (rust.  Oochran  v.  O'Hern. 
4WBtttftB.  IH;Clepper  v.  Llvergood.  G  Watts.  113; 
Tnximanv.Sliephwd,14Barb.41];  Dennet  v.  Davis, 
1  P.  Wms.  S18. 

Abuaband  has  ourteay  of  a  trust  estate  as  mil  an 
Ota  legal  eatate;  olan  equity  of  redemption;  of  a 
oondngent  use.  or  of  money  to  be  laid  out  in  land. 
BoblBon  V.  Oodtnan,  1  Sumn.  121;  Dunscomb  r. 
Dunsoomb,  1  Johns.  Cb.  SOB;  Sahermerhom  v.  Mil- 
ler, S  Com.  4W;  Sweelappio  v.  Blndon,  2  Vern.  Gat; 
Oasbome  v.  Scwfe,  1  Atk.  W3;  CunnlDgbam  v. 
Moody,  1  Tea.  Br.  lit:  DiKlson  v.  Hay,  8  Bro.  Ch.  4H. 

Where  hatb«n<l  and  wife  bold  premisee  Jointly, 
entile  deatli  ol  Ibe  wife  (he  husband  tiecomefla 
tenant  by  tbe  onrteay,  and  no  right  of  action  ezlsta 
tn  (be  children  to  reoover  the  land  until  the  estate 
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I  by  the  Durteay  terminates.  Derry  r.  Hall.  11  Ry. 
L.  Rep.W,  11  B.  W.  Kop.lTt. 

In  ease  of  a  convey  an  oe  of  land  to  adauglitcrfor 
life  and  to  (he  belrs  of  ber  body  after  ber  dcu(b, 
tbe  daughter  lakea  a  conditional  fee,  and  her  iius- 
band  Is  entitled  to  bold  as  ten  ant  by  the  curtfsy  lifter 
her  death.  Odom  v.  Beverly  iS.  C.)  lU  S.  K.  Itop.  S3S. 

Wliere,upoD  tbedenChof  an  Intestate,  tbo  title  to 
bis  land  beconice  vested  in  bis  only  daughter  and 
heir,  subject  to  the  dower  of  bis  widow.  If  such 
dauirbter  subsequently  marries  and  ha$acblld,(be 
widow's  quarantine  rlirht;  will  not  preveo(  tbe  hus- 
band of  snch  daughtor,  upon  ber  death,  from  tak- 
ing an  estate  liy  the  ourteey.  Uettler  v.  Uiller, 
laniLtao. 

Ettct  of  tlatvt*  upnn  hiitbatuPt  ri(M- 
The  right  la  not  afteoted  by  Ihe  Enabling  Act,  In 
relatloD  to  married  women,  paned  In  New  York 
State  Id  IMS.  or  the  amendmenta  thereto  in  le4>: 
Zimmerman  v.  Soboenfeldt,  S  Hun,  KB. 

Theeirectofl4a3(.  Mansf.  Dig.,  and  Const.  Wi. 
uponUie  rights  of  husband  and  wife  In  her  real 
estate,  was  lo  exclude  his  marital  rights  during  her 
life  and  to  secure  to  ber  the  right  to  use  anddlr^poee 
ofltat  wlll;butl(  she  makes  no  disposal  of  It,  and 
there  t>e  issue  ot  the  marriage,  born  bUtb.  tbe  title 
by  curtesv  consummate  attaches  at  her  death  as  at 
oommon  law.    Neely  v.  Lancoater,  «  Ark.  175. 

The  inohoat«  right  of  the  husband  to  ourteay. 
andtoredeemhlswife'soboaGSlnBatlDn.  not  being 
vested,  may  be  Interrupted  by  legislative  enact- 
ment.   Aieiander  v.  Alexander  (Ta.)  1 1.  B.  A.  12S. 


words,  by  necessary  Implication  or  by  a  lawful  dis- 
position of  the  property  by  (be  wife,  the  fausbaod 
will  be  held  to  tiave  an  estate  by  the  curtesy  at  her 
death.    Boiartb  v.  Largent,  USUI.  SS. 
Ttie  nilnob  Aot  giving  a  wlf«  the  right  to  own 
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chap.  22;  Prater  v.  Hoover,  1  Cold.  544;  Reed 
V.  Resd,^  Head,  461,75  Am.  Dec.  777;  Bu- 
efianan  v.  Duncan,  40  Pa.  88;  Stoolfooi  v. 
Jenkine,  8  Serg.  &  R  167;  (TA^w  y.  Southwark 
Comrs,  5  Rawle,  161. 

Reasonine  from  the  aDaloj^ous  institution  of 
dower,  the  defendant's  position  cannot  be  sus- 
tained. There  can  be  no  dower  in  an  estate  in 
remainder  or  reversion. 

1  Washb.  Real  Prop.  *154;  4  Kent,  Com. 
p.  89;  Moody  v.  KtJig,  2  Bine.  447;  Adam$  v. 
Beekman,  1  Paige.  681;  MeMey  v.  Medley,  27 
Gratt.  568;  Brooks  v.  Everett,  13  Allen,  457; 
DurandoY,  Durando,  23  N.  Y.  831;  5  Am.  & 
Eng.  Encyclop.  Law,  893. 

"Ownership  is  essential  to  curtesy."  Where 
there  is  no  right  of  possession  there  is  no  owner- 
ship. 

Bush  T.  Bradley,  4  Day,  296. 

The  word  "ownership"  is  here  used  in  its 
strict  legal  sense. 

Chalker  ▼.  Chalker,  1  Conn.  88. 

The  legal  meaning  of  "ownership"  is  Vthe 
possession,  the  right  of  possession  and  the  right 
of  property." 

melton  V,  Afcox,  11  Conn.  249. 

Messrs,  L.  E«  Munson  and  C*  R«  Inger- 
•oil,  for  defendant,  contra: 

Mrs.  Oviatt  took  by  her  father's  will  the  fee 
of  the  property  subject  to  the  life  estate  of  her 
mother. 

The  estate  was  a  vested  remainder. 

1  Swift,  Dig.  *96. 

She  was  "seised"  of  this  estate — construc- 
tively by  the  common  law  of  England,  actu- 
ally by  the  common  law  of  Connecticut. 


1  Swift,  System  of  Com.  Laws,  318;  Wrotedejf 
v.  Adams,  1  Plowd.  191;  1  Washb.  Real  Prop. 
5th  ed.  pp.  65,  68, 77,  *87;  8  Washb.  Real  Prop, 
p.  135,  "483;  1  Swift,  Dig.  96;  Cook  Y.  Edm- 
mond,  4  Mason,  488. 

Ownership,  vested  title,  present  right  of 
property,  has  always  meant  "seisin"  with  us — 
this  ownership  being  publicly  shown  by  the 
record  title. 

HiUhouse  V.  Chester,  8  Day,  166.  And  see 
1  Swift,  System  of  Com.  Laws,  318;  Bryan  y. 
Bradley,  16  Conn.  480. 

Where  the  distinction  between  actual  and 
constructive  seisin  has  been  maintained,  Mrs. 
Oviatt  would  be  regarded  as  seised  in  law, 
though  not  in  deed. 

Stoddard  v.  Qibbs,  1  Sumn.  268. 

In  Connecticut  the  ancient  rule  seisina  faeit 
stipitem  was  never  a  part  of  the  common 
law. 

In  Bush  y.  Bradley,  4  Day,  298,  it  was  held, 
as  the  logical  necessity  of  Uillhouse  v.  Chester, 
that  seisin  of  the  wife,  in  the  sense  of  the 
ancient  common  law  of  England,  was  noC 
necessary  to  constitute  a  tenancy  by  the  curtesy, 
in  Connecticut,  and  that  ownership,  or  pres- 
ent right  of  property,  that  is,  seisin  in  the 
sense  of  Connecticut  common  law,  was  suffi- 
cient. 

See  also  Kline  v.  Bed>e,  6  Conn.  494. 

Seisin  now  means  ownership. 

Anderson,  Law  Diet.  Seisin  (1889);  and  see 
Jenkins  v.  Fahey,  73  N.  Y.  855;  Vanderhey- 
den  V.  OrandcUl,  2  Denio,  21. 

We  have  never  had  common-law  dower  in 
Connecticut.    Nor  has  actual  seisin  ever  been 


property  free  from  the  dispoeal,  control  or  inter- 
ferenoe  of  her  husband,  does  not  destroy  his  estate 
by  the  curtesy  in  her  separate  property  after  her 
decease.   UHd. 

Beilsln  duri/ng  coverture  essential;  nOe  at  common 

law. 

The  wife,  aocordiner  to  Bnsrlish  law,  must  have 
been  seised  in  fact  and  in  deed,  and  not  merely 
in  law,  of  an  estate  of  inheritance,  to  entitle  the 
husband  to  his  estate  by  curtesy.  Co.  Lltt  29  a; 
4  Keut«  Com.  29;  Cruise,  D\g.  chap.  2, 6 1 12, 16;  Tayloe 
V.  Gould,  10  Barb.  888;  Barr  v.  Gkdloway,  1  McLean, 
476;  Oibbe  v.  Esty,  22  Hun,  266. 

The  husband  cannot  have  curtesy  where  his  wife 
was  never  seised  of  the  estate.  Bogy  v.  Roberts,  48 
Ark.  17. 

At  common  law,  either  the  wife,  or  the  hus- 
band, in  right  of  his  wife,  must  have  had  a  seisin 
in  deed,  which  is  actual  possession  of  the  land. 
Nixon  V.  Williams,  95  N.  C.  103. 

Where  the  wife  of  the  plaintiff,  now  dead,  was 
entitled  to  the  land  in  dispute  as  heir-at-law,  and 
her  husband  rented  it  as  tenant  of  the  ancestor's 
widow,  but  the  wife  lived  on  the  land,  it  was  held 
that  she  had  such  seisin  as  entitied  her  husband  to 
an  estate  by  the  curtesy.    Ibid. 

Qualification  of  the  rule. 

A  qualification  of  the  rule  relative  to  seism  in 
fact  by  the  wife  has  been  rendered  necessary  in 
this  country,  and  under  the  ownership  of  waste, 
uncultivated  lands,  she  is  deemed  seised  in  fact 
thereof,  so  as  to  entitle  her  husband  to  his  right  of 
curtesy.  Pond  v.  Bergh,  10  Paige,  140;  Jackson  v. 
8ellick,  8  Johns.  262;  Green  v.  Liter,  12  U.  S.  8 
Cranch.  249  (8  L.  ed.  650);  Smoot  v.  Lecatt,  1  Stew. 
(Ala.)  590;  McCorry  v.  King,  8  Huroph.  276. 

The  common>law  rule  requiring  actual  posses- 
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slon  as  a  condition  precedent  to  curtesy  does  not 
apply  to  such  lands  owing  to  circumstances  and 
the  changed  conditions  which  obtain  In  tliis  coun- 
try.   Mettier  V.  MiUer,  129 IIL  680. 

But  a  right  of  possession  in  the  wife  during  ooveiw 
ture  is  in  general  necessary  to  support  a  tenancy 
by  the  curtesy.    Ferguson  v.  Tweedy,  48  N.  Y.  648L 

It  is  suflBcient  for  the  claim  of  curtesy  that  the 
wife  had  title  to  the  land,  though  she  was  not  act- 
ually seised.  Sterling  v.  Penlington«  7  Yiner,  Abr. 
149,  pL  U. 

Entry  on  land. 

In  general  there  must  be  an  entry  on  the  land  of 
the  wife  by  the  husband  to  enable  him  to  claim  as 
tenant  by  the  curtesy.  Mercer  v.  Selden,  42  U.  8. 1 
How.  87  (11 L.  ed.  88). 

But  an  actual  entry  pedis  poasessio  during  cover- 
ture is  not  necessary  to  create  the  tenancy.  Buck- 
ley V.  Buckley,  11  Barb.  48, 63. 

Executors,  by  paying  taxes  and  selling  a  portion 
of  the  estate  in  coal,  which  is  reserved  from  the 
sale  of  the  surface  of  the  ground,  but  who  are  not 
in  the  actual  occupancy  or  possession  of  the  prop- 
erty, and  have  no  interest  except  a  power  of  sale, 
are  in  no  such  possession  as  to  prevent  a  claim  of 
curtesy  by  her  husband  after  her  death.  Rankin^ 
App.  (Pa.)  2  L.  B.  A.  429. 

Where  a  husband  bringing  ejectment  for  hisonxw 
tesy  dies,  his  administrator  may  be  substituted,  and 
recover  mesne  profits  to  the  time  of  such  death. 
Hart  V.  McGrew  (Pa.)  10  Cent.  Hep.  812L 

By  reason  of  husband's  curtesy  Initiate  amanied 
woman  during  coverture  has  no  right  of  acUon  to 
recover  possession  of  her  fee-simple  lands  from  a 
stranger,  that  right  being  in  her  husband;  and  after 
her  death  her  heirs  have  no  right  of  action  untU 
her  husband's  death;  and  hence  the  Statute  of  Lim- 
itations does  not  commence  to  run  against  tbeoa 
until  after  the  death  of  her  husband.  YaUe  v.  Obei^ 
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required  in  ConDecticut  dower.    "Legal  title" 
i$  alone  sufficient. 
1  Bwift.  Dig.  *85. 

Loomist  J;  delivered  the  opinion  of  the 
•court: 

The  complaint  in  this  action  demands  the 
possession  of  a  certain  house  and  lot  in  the 
'City  of  New  Haven.  The  answer  of  the  de- 
fendant, which  was  demurred  to  by  the  plain- 
tiffs,  seta  forth  the  facta  that  control  the 


Elam  Hull  of  New  Haven  died  in  1868,  leav- 
ing a  valid  will,  which  gave  to  his  widow, 
Nancv  Hull,  the  real  estate  described  in  the 
•complaint,  during  her  natural  life,  with  re- 
mainder to  his  daughter,  Louisa  Oviatt,  then 
'Wife  of  the  defendant,  Henrj  N.  Oviatt,  and  to 
her  heirs  forever.  Mrs.  Oviatt,  the  devisee  of 
the  remainder,  died  in  1864  before  her  motlier, 
having  had  two  children  of  her  marria^  with 
the  defendant,  who  are  the  plaintiffs  in  this 
«ciion  and  her  heirs-at-law.  Mrs.  Hull,  the 
•devisee  of  the  life  estate  in  the  demanded  prem- 
ises, died  in  1869. 

The  gist  of  the  answer  is,  that  the  defend- 
ant, as  surviving  husband  of  Mrs.  Oviatt,  is 
•entitled  to  the  possession  of  the  premises  in 
question  as  tenant  by  the  curte^;  and  the 

Soint  of  the  demurrer  is  that,  as  Mrs.  Oviatt 
led  before  the  expiration  of  the  life  tenancy  of 
iier  mother,  she  never  had  even  a  right  to  the 
possession,  and  consequently  there  was  no 
legal  seisin  in  the  wife  to  furnish  one  of  the 
indispensable  requisites  of  title  by  the  curtesy 
in  the  surviving  nusband.  . 


The  sole  question  for  discussion  as  presented 
by  the  pleaaings  is.  May  a  husband  be  tenant 
by  the  curtesy  in  lands  of  which  his  wife  had 
only  a  remainder,  expectant  on  a  prior  estate 
which  did  not  determine  during  coverture? 

The  four  requisites  to  make  a  tenant  by  the 
curtesy,  as  stated  in  Blackstone's  Commen- 
taries, and  in  all  the  treatises  on  the  common 
law  that  include  this  subject,  are  marriage, 
seisin  of  the  wife,  birth  of  issue  capable  of  in- 
heriting and  the  death  of  the  wife.  No  one  of 
these  requisites  up  to  the  present  time  has  ever 
been  dispensed  with  by  the  courts  of  England 
or  the  United  States,  unless  pursuant  to  some 
statutory  enactment 

Some  disparity,  however,  exists  in  the  defi- 
nition or  application  given  bv  different  courta 
to  the  word  "seisin.'^  BlacKstone  (vol.  2.  p. 
127),  after  stating  the  requisites  as  above,  adds: 
"The  seisin  of  the  wife  must  be  an  actual  seisin 
or  possession  of  the  lands;  not  a  bare  right  to 
posisess,  which  ia  a  seisin  in  law,  but  an 
actual  possession,  which  is  a  seisin  in  deed." 
This  is  still  the  general  rule;  but  certain  ex- 
ceptions have  been  recognized  and  adopted  by 
several  courts.  The  possession  of  a  lessee  un- 
der a  lease  for  years  reserving  rent  is  regarded 
as  an  actual  seisin  in  the  wife  as  reversioner,  so 
as  to  entitle  the  husband  to  an  estate  as  tenant 
by  the  curtesy,  although  he  never  received  or 
demanded  rent  during  the  life  of  the  wife. 
EUnoorth  v.  Cook,  8  Paige,  646;  De  Grey  v. 
RidiardMon,  8  Atk.  469;  WatU  t.  BaU,  1  P. 
Wms.  108. 

Wild  uncultivated  lands  may  be  construc- 
tively in  the  wife's  posseasion  unless  in  the  ad 


iiaiisei,  61  Mo.  8L,  ovemiied,  Dyer  v.  Wittier,  4 
If  est.  Rep.  678, 89  Mo.  8L 

For  notwithstanding  the  sweeping  language  of 
the  first  section  of  the  Act,  no  person  is  embraced 
In  or  contemplated  by  that  or  any  other  section  of 
the  Statute,  except  such  as  have  a  present  exist- 
ing right  to  commence  an  action  or  make  an  entry. 
Dyer  v.  Brannock,  66  Mo.  423;  Johns  v.  Fenton,  4 
West.  Rep.  64,  88  Mo.  64;  Harris  v.  Ross,  86  Mo.  89; 
Kelly  V.  Hurt«  74  Mo.  668;  Adams,  Eq.  227;  Wood, 
LinL684. 

dcm  hs  no  miMin  o/  a  vetUd  remainder,  or  In  a  Ufe 

etUUe, 

There  oan  be  no  seisin  in  deed  or  in  law  of  a  vested 
remainder  limited  upon  a  precedent  freehold  es- 
tate; so  where  a  daughter,  a  feme  eotfert^  dies  in  her 
«nother^  lifetime  her  husband  is  not  entitled  to 
'Curtesy,  in  the  third  assigned  as  dower,  even  after 
termination  of  the  widow^s  life  estate.  Re  Cregier, 
1  Barb.  Ch.  598;  Green  v.  Putnam,  1  Barb.  606;  Tay- 
loe  V.  Gould,  10  Barb.  401;  Ferguson  v*  Tweedy,  48 
V.  T.  649. 

There  cannot  be  an  estate  by  the  curtesy  in  a  life 
«Btate.  PhiUipa  v.  Laforge,  4  West.  Rep.  688,  89 
Mo.  72. 

An  estate  settled  on  a  feme  envert  for  life,  with  a 
power  of  appointment  at  her  death  in  fee,  does  not 
give  her  such  an  estate  as  will  entitle  the  husband 
to  curtesy  if  she  fails  to  appoint.  Graves  v.  Tnie- 
blood«  96  N.  C.  496. 

Where  the  fee  of  a  testatrix^  estate  is  devised  to 
a  trustee,  and  a  life  estate  in  part  carried  out  for 
lier  surviving  husband,  with  remainder  in  fee 
vested  in  the  trustee,  the  devisee  of  the  life  estate 
takes  no  more  chan  that  carved  out  for  him,  and 
he  may  elect  as  to  his  claim  in  virtue  of  his  marital 
'right.  Wright  V.  Jones,  2  West  Rep.  860,  105  Ind. 
17;  Langley  v.  Mayhew,  8  West.  Rep.  726, 107  Ind.  198. 

-TL.  n.  A. 


When  eetaie  by  the  ourteey  fcMs, 

Where  a  woman  entitled  to  a  remainder  subject 
to  a  life  estate  dies  before  the  life  tenant,  her  hus- 
band takes  no  estate  by  curtesy.  Webster  v.  Ells- 
worth, 147  Mass.  QOZ. 

The  husband  of  a  mortgagee  in  fee  has  no  cur- 
tesy, unless  the  equity  of  redemption  has  been 
barred  by  time.  Chaplin  v.  Chaplin,  8  P.  Wms.  284; 
7  Yiner,  Abr.  166,  pi.  22;  4  Kent,  Com.  88. 

A  separate  estate  created  by  the  husband  to  or 
for  his  wife,  whether  directly  or  through  a  trustee, 
presumptively  excludes  the  husband  from  tenancy 
by  the  curtesy.    Dugger  v.  Dugger,  84  Ta.  180. 

A  deed  to  a  married  woman,  **to  her  sole  and  sep- 
arate use  and  free  from  the  interference  of  her 
hufiband,"  etc.,  defeats  the  right  to  curtesy  in  the 
premises  on  the  grantee's  death.  Halght  v.  Hall,  ^ 
L.  R.  A.  867,  74  Wis.  162.  See  also  McCuUooh  v. 
Valentine,  24  Neb.  215. 

The  willful  desertion  of  a  wife  by  a  husband  for  n 
year  or  more  immediately  preceding  her  death  de- 
prives him  of  his  right  of  curtesy,  under  the  Penn- 
sylvania Act  of  May  4, 1866.  Bealor  v.  Hahn,  9  Cent. 
Rep.  609, 117  Pa.  169. 

A  deed  by  a  husband  and  wife  may  convey  the 
interest  of  the  husband  as  a  tenant  by  the  curtesy, 
although  ineffective  to  convey  the  wife*s  interest 
because  of  a  defective  acknowledgment  by  her. 
MetUer  v.  Miller,  129  111.  680. 

But  an  estate  by  curtesy  Is  not  barred  by  a  deed 
of  land  to  a  daughter  *'and  to  her  heirs  and  assigns, 
exclusively  of  her  husband.**  Bank  v.  Bank,  1 : 
Cent.  Rep.  434, 120  Pa.  19L 

Not  forfeitable  for  hie  wrongful  aeU, 

Though  a  wife  may  lose  her  dower  by  her  act  of 
adnlteiy,  no  such  forfeiture  of  his  curtesy  attaches 
to  the  adulterous  act  of  the  husband.  Buckwortli 
V.  Thirkell.  8  Boa.  ft  P.  662,  note;  Co.  Litt.241  a.  But 
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yeifie  poasesnon  of  another.  PUree  y.  WaneU, 
lOIred.  L.  446;  Datfisy,  Ma9on,  26  U.  8.  1 
Pet.  507  (7  L.  ed.  240);  Clay  ▼ .  WhiU,  1  Munf. 
162. 

Recovery  in  ejectment  has  heen  held  equiv- 
alent to  actual  entry.  And  where  the  wife 
takes  under  a  deed  actual  entry  is  not  neces- 
sary. Jackson  y.  Johmonr,  5  Ck>w.  74,  97; 
Adair  y.  Lott.  8  HUl,  182.  186. 

And  in  the  States  of  Connecticut,  Pennsyl- 
yania,  Ohio,  Mississippi  and  Tennessee,  a  right 
of  entry  on  the  part  of  the  wife  would  be  a 
sufficient  seisin,  although  the  premises  were 
in  the  adverse  possession  of  another.  Stool- 
foo8  V.  Jenkim,  8  Serg.  &  R.  175;  Borland  y. 
MarshaU,  2  Ohio  St.  808;  Eedui  v.  Hayden,  43 
Miss.  624;  Buih  v.  Bradley,  4  Day.  298;  1 
Washb.  Real  Prop.  8d  ed.  top  p.  160. 

But  this  is  substantially  the  extent  of  the  mod- 
ifications of  the  common-law  idea  of  seisin  of 
the  wife  as  applicable  to  the  husband's  right  to 
an  estate  by  the  courtesy.  And  there  is  on 
the  other  hand  a  remarkable  consensus  of 
judicial  opinion  in  the  courts  of  England  and 
the  UDiied  States,  and  among  all  the  text-writers 
upon  the  subject,  to  the  effect  that  if  there  be 
an  outstanding  estate  for  life  the  husband  can- 
not be  the  tenant  by  the  curtesy  of  the  wife's 
estate  in  reversion  or  remainder  unless  the  par- 
ticular estate  be  ended  during  coverture.  1 
Bishop.  Married  Women,  §  489;  1  Washb. 
Real  JProp.  4th  ed.  top  p.  175,  §  88;  Tyler,  In- 
fancy and  Coverture,   2d  ed.  §  284;  4  Kent. 


CouL  59:  Moody  Y,  King,  SBing.  447;  Ferytuan' 
y.  Tweedy,  48  N.  T.  548;  Slufrei  y.  Oariey,  S 
Allen.  426;  Brooki  y.  Everett,  18  Allen,  457; 
lUk  V.  Eastman,  5  N.  H.  240;  Orford  v.  Ben- 
ton,  36  N.  H.  895;  Hitn&r  v.  ^e,  28  Pa.  805; 
WatHm  V.  Thornton,  11  Ohio  St.  867;  Stodr 
dard  v.  Oif)b§,  1  Sumn.  268;  Medl^  y.  Medley,, 
27  Qratt.  568;  Adame  y.  Loffar^,  6  T.  B.  Mon. 
175;  Planters  Bank  y.  Daxde,  81  Ala.  626; 
Malone  v.  McLaurin,  40  Miss.  161;  BeedY.  Reed,. 
8  Head.  461;  4  Am.  &  Eng.  Encydop.  Law,  961., 
and  cases  there  cited. 

The  proposition  established  by  such  a  weight 
of  authority,  being  identical  with  the  question  io 
this  case,  ought  to  control,  unless  it  is  found  to- 
contravene  some  peculiar  policy,  system  or 
precedent,  already  established  in  this  State,  or 
unless  it  is  productive  of  injustice  or  great  in- 
convenience. 

And  here  the  counsel  for  the  defendant 
earnestly  contend  that  the  proposition  is  ta 
direct  contravention  of  our  peculiar  svstem  and 
opposed  to  some  early  decisions  of  this  court. 
They  rightfully  claim  that  credit  is  due  the 
courts  of  this  State  for  repudiating  at  an  early 
day  one  of  the  fruits  of  the  feudal  system, 
which  has  come  down  to  us  preserved  in  the 
common-law  maxim,  "  non  nu  §ed  $eisina 
fadtstipitem;**  it  is  not  the  right  but  seisin  that 
makes  the  stock  or  root.  But  we  cannot  yield 
a  like  hearty  assent  to  the  claim  that,  because 
we  have  repudiated  mere  seisin  as  the  stock  of 
inheritance  in  distributing  the  estate  of  a  do- 


lor's nole,  170;  Roper,  Hush,  and  W.  88, 87;  8  Prest. 
Abe.  TUU.  »84;  Park,  Dower.  172. 186;  4  Kent.  Com.  84. 

A  tenant  by  the  curtesy  initiate  has  not  an  estate 
forfeitable  upon  his  attainder  for  treason.  Pern- 
berton  v.  Hioks,  4  U.  6.  4  DalL  168  a  L.  ed.  785). 

A  conveyance  in  fee,  by  a  tenant  by  the  curtesy 
or  a  tenant  for  life,  is  not  a  forfeiture  of  his  estate. 
M"  Kee  v.  Pf  out,  8  U.  8. 8  DaU.  486  (1 L.  ed.  680). 

EiAale  once  vetted  is  liable  for  hutband'a  debte. 

Where  the  estate  by  the  curtesy  is  onoe  vested  in 
tlie  husband,  it  becomes  liable  for  his  debts,  and 
cannot  be  devested  by  his  disclaimer  (Watson  v. 
Watson,  13  Conn.  83),  and  may  be  sold  by  his  cred- 
itors on  execution  at  law.  Canby  v.  Porter,  12 
Ohio,  79. 

A  voluntary  settlement  of  curtesy,  when  vested, 
upon  his  wife,  is  void  as  to  his  creditors^  Yandu- 
ter  V.  Yanduzer,  6  Faiffe,  866;  Wiokes  v.  Clarke,  8 
Paige,  161. 

An  estate  of  curtesy  is  liable  to  seizure  and  sale 
on  execution  airainst  the  husband.  Gay  v.  Gay,  11 
West.  Rep.  608, 123  111.  221. 

A  hustMind's  estate  by  curtesy  is  exempt,  duringr 
ouverture,  from  execution  for  his  sole  debt,  under 
Mo.  Rev.  Stat.,  I  SiiAiS;  and  the  purchaser  cannot  sue 
In  ejectment  therefor  after  his  wife's  death. 
Churchill  v.  Hudson,  84  Fed.  Rep.  14. 

An  estate  b}'  the  curtesy  consummate  exists  in 
the  wite*s  lauds  unaliened  by  her  durinir  her  life- 
time though  devised  by  her  will.  It  is  subject  to 
the  liens  of  her  husband*8  creditors  in  preference 
to  the  general  liens  of  her  creditors.  Browne  v. 
Bockover,  84  Ya.  424. 

Where  levy  was  made  upon  property  of  a  mar- 
ried woman,  under  an  execution  against  her  hus- 
band for  debts  contracted  after  the  passage  of  an 
Act  providing  that  her  property  should  be  as  abso- 
lute as  if  she  were  unmarried,  and  not  subject  to 
his  disposal  or  liable  for  his  debts.  It  was  held  that 
he  had  no  interest,  as  tenant  by  the  curtesy, 
which  could  be  the  subject  of  a  sale,  but  that  the 
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law  had  placed  the  wife,  in  regard  to  her  property*, 
in  the  condition  of  a  'feme  eoU,  Hits  v.  Nat.  Met- 
ropolitan Bank,  111  U.  8. 722  (28  L.  ed.  677). 

Dteposol  of  estate  by  wlfe^ 

Where  the  wife  by  her  will  gave  a  pecuniary  leg- 
acy to  her  husband,  '^rhlch  is  to  be  In  full  settle- 
ment of  all  his  demands  upon  my  estate,**  and  de> 
vised  to  others  all  of  her  real  estate,  she  thereby 
did  ^'provide  otherwise  by  her  will"  than  that  her 
husband  should  have  one  half  of  her  land  for  hJ» 
life,  in  pursuance  of  the  statute.  Burke  v.  Colbert, 
8  New  Eng.  Rep.  788, 144  Mass.  160. 

A  married  woman  may,  with  the  written  consent 
of  her  husband,  by  will  make  a  disposicioa  of  hit 
right  as  tenant  by  the  curtesy  which  will  be  valid 
aRainst  his  creditors  as  well  as  against  himself,  not- 
withstanding the  inhibition  of  the  statute.  Rev. 
Stat.  N.  J.  688, 1  a.  See  Steward  v.  Middleton  (N.  J> 
17  AU.  Rep.  294. 

The  husband's  consent  is  not  necessary  to  give- 
validity  to  a  will  executed  by  the  wife,  or  to  affect 
its  operation,  except  as  it  may  deprive  him  of  his 
right  as  tenant  by  the  curtesy.    Burke  v.  Colbert,. 
8  New  Eng.  Rep.  788, 144  Mass.  160. 

The  Pennsylvania  Married  Woman's  Act  of  Jon*- 
8, 1887  (Pub.  Laws,  832),  1 6,  providing  that  a  mar- 
ried woman  may  dispose  of  her  property,  real  and 
personal,  by  last  will  and  testament,  in  the  same- 
manner  as  if  she  were  unmarried,  does  not  enable 
the  wife  to  deprive  her  husband  of  his  right  a» 
tenant  by  curtesy.   Re  Teaole*s  Estate  (Pa.)  26  W. 

N.  c.  aro. 

The  failure  to  renounce  a  provision  for  him  In. 
his  wife's  will  does  not  bar  his  right  to  curtesy,  but 
bars  his  right  to  a  distributive  share.  Cunning- 
ham V.  Cunningham,  80  W.  Ya.  609. 

Where  a  husband  conveyed  to  a  trustee  fOr  the 
use  of  his  wife,  and  the  wife  devised  the  land  t» 
her  children,  her  husband  is  entiUed  to  curtesy  in 
the  estate.  Soltan  v.  Soltan,  U  West.  Bep.  UK,  m 
Mo.  807. 
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eessed  penon  amoDs  his  heirs,  a  logical 
necessity  must  oompeT  this  court  to  cast  upon 
a  surviving  husband  a  tenancy  by  the  curtesy 
in  lands  which  his  wife  could  d^  no  possibility 
have  enjoyed  during  the  existence  of  the 
marriage  relation. 

The  position  of  the  husband  in  relation  to 
property  belonging  to  his  wife  and  to  her 
cbiiaren  is  very  different  from  that  between  an 
intestate  and  his  natural  heirs  in  reference  to 
the  estate  to  be  distributed.  It  does  violence  to 
the  dictates  of  natural  affection  and  our  sense 
of  Justice  to  see  a  purely  artificial  and  arbitrary 
rule  erected  between  an  intestate  and  the  natural 
objects  of  his  bounty.  The  very  maxim  that 
embodies  the  rule  contains  an  implied  confes- 
sion that  it  is  wrong,  for  the  language  is,  *'not 
right,  but  seisin."  But,  on  the  other  hand,  to 
adopt  the  language  of  Hosmer,  Ch.  J,,  in  Heath 
y.  White^  6  Conn.  285,  "the  system  of  tenure 
by  the  curtesy  is  at  least  pretty  artificial,  and 
is  what  it  is  because  ita  Isx  icripia  eat" 

Its  origin  is  not  very  well  known,  nor  is 
there  anj^  principle  to  which  by  common  con- 
sent it  IS  referable.  But  the  counsel  for  the 
defendant  contend  that  the  reason  for  requir- 
ing actual  seisin  in  the  wife  is  to  be  found  in 
the  fact  that  the  common  law  confined  inherit- 
ance to  the  stock  of  actual  seisin.  If  itclcariy 
appeared  that  this  was  the  sole  reason,  the  de- 
fendant would  be  entitled  to  the  benefit  of  the 
rule  "that  when  the  reason  of  any  particular 
law  ceases,  so  does  the  law  itself." 

The  citation  from  2  Blackstone's  Commen- 
taries, 128,  and  from  1  Greenleaf's  Cruise,  title 
Curtesy,  §  28,  to  the  effect  that  the  rule  as  to 
seisin  in  curtesy  probably  arose  from  the  rule 
as  to  inheritance,  at  first  impressed  us  as  fur- 
nishing strong  support  for  this  position.  But 
on  turning  to  Williams'  able  treatise  on  Real 
Property,  4th  edition,  appendix  E,  *491-502, 
we  round  an  exhaustive  discussion  of  this  ques- 
tion in  which  he  clearly  shows  bv  many  cita- 
tions from  Coke,  Littleton  and  Blackstone,  as 
well  as  by  other  reasons,  that  this  supposition 
is  not  true;  and  his  conclusion  is  "&at  the 
reason  why  an  actual  seisin  was  required  to  en- 
title the  husband  to  curtesy  was  that  his  wife 
may  not  suffer  bv  his  neglect  to  take  possession 
of  her  lands,  and  in  order  to  induce  nim  to  do 
so  the  law  allowed  him  curtesy  of  all  lands  of 
which  an  actual  seisin  had  been  obtained,  but 
refused  him  his  curtesy  out  of  such  lands  as  he 
had  taken  no  pains  to  obtain  possession  of." 

In  2  Blackstone's  Commentaries,  *1 81,  under 
the  head  of  dower,  it  is  satd:  "A  seisin  in  law 
of  the  husband  wiU  be  as  effectuol  as  a  seisin 
in  deed,  in  order  to  render  the  wife  dowable; 
for  it  is  not  in  the  wife's  power  to  bring  the 
husband's  title  to  an  actual  seisin,  as  it  is  in  the 
husband's  power  to  do  with  regard  to  the  wife's 
lands;  which  is  one  reason  why  he  shall  not  be 
tenant  by  the  curtesy  but  of  such  lands  where- 
of the  wife,  or  he  himself  in  her  right,  was  ac- 
tually seised  in  deed."  Lard  Coke  also  has  a 
statement  to  the  same  effect 

Bishop,  in  his  treatise  on  the  "Law  of  Mar- 
ried Women,"  argues  that  curtesy  does  not  de- 
pend solely  on  the  right  of  issue  to  inherit,  but 
upon  the  nature  of  the  wife's  estate  as  well — 
that  it  was  one  that  might  have  been  made  to 
yield  sustenance  to  the  married  parties  during 
coverture.    After  an  able  review  of  all  the  lead- 
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in^  authorities,  he  says  (8  499):  "The  result  of 
this  reasoning  seems  to  be  that,  while  the  pos- 
sibility of  the  issue  inheriting  is  essential  to 
curtesy,  actual  possession  of  the  hereditamenta 
by  the  wife  is  also  essential,  curtesy  notarising 
except  where  the  two  concur.  In  this  respect 
the  analogy  of  curtesy  to  dower  is  complete. 
If  wesuppose  that  dower  was  given  to  assist  the 
widow  in  her  own  maintenance  and  curtesy  to 
assist  the  husband  in  maintaining  the  children, 
the  analogy  ought  to  be  complete;  and  the  law 
is  not  unreasonable  in  declining  to  give,  after 
death,  the  use  of  what  was  not  in  use  during 
life." 

These  con-niderations  would  seem  to  be  ample 
to  show  that  the  abolition  of  the  common-law 
maxim  requiring  seisin  for  the  stock  of  inherit- 
ance does  not  logically  determine  the  right  of 
the  husband  to  curtesy  in  a  remainder  which 
could  not  by  possibility  have  vested  in  posses- 
sion during  coverture.  And  finally,  the  fact 
that  nearly  or  quite  all  the  States  in  this  coun- 
try, and  England  also,  have  abolished  the 
maxim  referred  to,  and  now  distribute  the  es- 
tates of  intestates  among  the  heirs  without  any 
reference  or  regard  to  the  actual  seisin  of  the 
ancestors,  and  yet  at  the  same  time  hold  firmly 
to  the  doctrine  that  either  actual  or  legal  seisin 
is  an  indispensable  requisite  to  title  by  the  cur- 
tesy, affords  the  strongest  presumption  against 
the  correctness  of  the  defendant's  position. 

Bat  all  this  discussion  will  be  in  vain  if  the 
precise  question  under  consideration  has  al- 
ready been  decided  by  this  court  in  the  way 
counsel  for  the  defendant  contend.  Only  two 
cases  are  relied  upon  in  support  of  this  conten- 
tion— Bush  V.  Bradley,  4  Day,  298,  and  Kline 
V.  Beebe,  6  Conn.  494. 

In  the  first  of  these  cases  the  facts,  so  far  a» 
they  relate  to  curtesy,  were  as  follows:  Robert 
Woodhouse  died  actually  seised  of  the  prem- 
ises in  1775.  On  his  death  they  descended  to 
Mary,  his  only  child,  who  married  James  Gold- 
ear  in  1794.  She  died  in  1807,  her  husband 
surviving  her,  having  had  children  who  could 
have  inherited  the  premises.  Neither  Goldear 
nor  his  wife  ever  had  actual  possession  of  them 
during  coverture,  but  the  defendant  had  been 
in  possession  adversely  for  more  than  twenty 
years.  The  question  was  whether  Goldear 
was  tenant  by  the  curtesy.  There  is  no  doubt 
that  the  court,  by  a  majority  of  its  members, 
held  that  actual  seisin  was  not  necessary  U> 
make  the  husband  tenant  by  the  curtesy.  But 
whether  or  not  the  court  intended  to  hold  con- 
structive seisin  or  a  seisin  in  law  to  be  neces- 
sary is  left  in  some  doubt.  There  existed  a. 
right  during  coverture  to  recover  the  posses- 
sion, so  that  the  case  was  in  fact  one  of  con- 
structive seisin.  If  we  except  a  single  psssuge- 
at  the  close  of  the  opinion  of  the  majority  of 
the  court,  given  by  Reeve,  /.,  the  reasoning  la- 
strictly  confined  to  the  precise  case  before  the 
court,  where  there  was  a  constructive  posses- 
sion. It  is  as  follows:  "  We  have  always  con- 
sidered ownership  of  real  property  sufficient  to 
maintain  an  action  of  trespass  against  every  in- 
truder; but  by  the  English  law  actual  possession 
\}j  entry  is  necessary.  We  have  always  con- 
sidered ownership  as  giving  a  right  to  posses- 
sion of  real  property,  as  much  so  as  ownershi(> 
of  personal  property.  Ownership  in  the  one 
case  draws  after  it  possession  as  much  as  in  the 
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other  case;  and  whenever  a  ripht  of  possession 
is  lost,  all  title  and  ownership  are  lost.  .  .  . 
The  English  law  distinguishes  betwixt  a  right 
of  possession  and  a  right  of  property;  but  our 
law  does  not.  Wherever  there  is  a  right  to 
real  property,  there  is  of  course  a  right  of 
possession."  The  concluding  interro^tory — 
why  seisin  should  be  thought  necessary  to 
•curtesy,  since  it  had  been  dispensed  with  in 
cases  of  descent,  may  have  been  intended,  not- 
withstanding its  unlimited  terms,  merely  to 
furnish  an  argument  for  dispensing  with  actual 
seisin  only;  otherwise  it  would  seem  impossible 
to  explain  why  so  much  stress  had  been  placed 
in  all  the  previous  reasoning  on  the  right  to 
take  possession  as  the  controlling  fact. 

But  in  the  argument  for  the  defendant  our 
Attention  was  repeatedly  called  to  the  word 
"ownership"  as  constituting  seisin.  The 
meaning,  however,  is  explained,  we  think,  in 
the  same  opinion,  as  involving  not  abstract 
title  alone,  but  also  the  right  of  possession; 
«nd  it  is  explained  again  in  Vhalker  v.  Cliaiker, 
1  Conn.  87,  88.  Trumbull,  /.,  after  citine  a 
passage  from  the  opinion  in  Bush  v.  Brcmej/, 
•said  tue  word  *'  ownership  "  was  there  used  in 
Its  strict  legal  sense,  and  added:  "  It  is  a  mis- 
take to  suppose  that  our  courts  have  arbitrarily 
•di^regardedf  the  rules  of  the  common  law,  for 
I  hold  that  in  this  State  we  have  adhered  to 
them  as  strictly  in  all  these  points  as  has  been 
•done  in  England,  and  that  every  deviation  is 
either  directly  enacted  in  express  words  or 
•clearly  deducible  from  the  legal  construction 
of  our  own  statutes;"  and  it  was  held  in  that 
•case  that  an  actual  entry  was  necessary  to  revest 
«  freehold  estate  forfeited  for  breach  of  a  con- 
edition  in  a  deed. 

.  In  S/ielton  v.  AImx,  11  Conn.  249,  Williams, 
(Jh,  J.,  in  giving  the  opinion  of  the  court,  said: 
"  YHien  we  say  a  man  has  the  title  to  a  farm, 
we  mean  he  is  the  owner  of  it,  and  vice  versa. 
And  this  corresponds  with  the  legal  meaning. 
He  who  has  the  possession,  the  right  of  pos- 
session and  the  right  of  property,  ms  a  perfect 
title." 

In  Kline  v.  Be^,  supra,  the  land  in  ques- 
tion had  been  devised  to  Deborah  Bolles  for 
life  or  dunng  widowhood,  with  remainder  to 
lier  daughter  Patty,  who  married  the  plaintiff 
in  1795.  Four  years  before  her  marriage, 
when  she  was  only  eighteen  years  of  age.  sne 
-deeded  the  property  to  the  defendant's  grantor. 
8he  arrived  at  full  age  more  than  a  year  before 
her  marriage,  and  died  in  1815.  having  had 
-children  by  the  plaintiff.  Her  mother  Debo- 
rah also  died  during  the  same  year,  but  whether 
it  was  before  or  after  the  death  of  Patty  the 
record  nowhere  discloses.  The  question  of 
-curtesy  was  not  brought  up  for  review  at  all 
by  the  motion  for  a  new  trial,  if  we  may  judge 
by  the  brief  and  argument  in  support  of  the 
motion,  for  there  is  no  hint  or  allusion  to  the 
•question  at  all.  Moreover  the  record  expressly 
says:  "The  plaintiff  had  children  by  Patty, 
and  was  without  question  tenant  by  the  curtesy 
of  lands  whereof  she  was  seised  during  the 
•coverture." 

There  was  no  discussion  or  reasoning  by  the 
•court  except  upon  the  three  points  made  as  to 
the  validity  of  the  deed  given  by  Patty  when 
she  was  under  age,  in  respect  to  which  the 
court  determined:  (1)  that  the  deed  was  not 
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void  by  statute  as  she  was  not  under  the  gor- 
emment  of  a  parent  or  guardian:  (2)  that  at 
common  law  the  deed  was  not  void  but  void- 
able only;  and  (8)  that  after  the  arrival  of  the 
grantor  at  full  a^  it  was  ratified  and  affirmed. 
The  only  allusion  to  curtesy  consisted  of  a 
preliminary  remark  by  Uosmer,  Ch,  J,,  before 
he  came  to  the  questions  for  review,  as  follows: 
"The  title  of  the  plaintiff  as  tenant  by  the  cur- 
tesy is  not  defective  for  want  of  actual  seisin  in 
his  wife.  A  husband  in  this  State  may  be 
tenant  by  the  curtesy  of  lands,  although  his 
wife  was  not  seised  during  the  coverture. 
Bush  V.  Bradley,  4  Day,  298.^' 

This  at  most  merely  affirms  the  former  case, 
or,  if  it  does  an^  more,  it  clears  up  that  decision 
by  showing  by  implication  that  a  seisin  in  law  is 
the  seisin  required, the  term  "actual  seisin"  being 
almost  invariably  used  in  contradistinction  to 
seisi n  in  law .  It  is  probable  that  t he  court  made 
this  statement  because  counsel  for  the  defendant 
had  said:  "  The  plaintiff  is  not  entitled  to  re- 
cover as  tenant  by  the  curtesy,  his  wife  not 
having  had  possession  in  fact  of  the  land  dur- 
ing coverture.  Further,  as  her  deed  was  only 
voidable,  and  it  was  not  avoided  during  her  life, 
she  had  no  ownership  or  right  of  possession 
during  the  coverture,  within  the  principle  of 
BusA  V.  Bradley,  4  Day,  298." 

This  claim  strikes  us  as  very  significant,  for 
it  shows  that  the  very  eminent  counsel  who 
made  the  point  understood  that  the  principle 
of  Bush  y.  Bradley  was,  that  a  right  of  posses- 
sion made  a  sufficient  seisin  as  distinguished 
from  "possession  in  fact,"  and  it  is  also  im- 

glied  that  counsel  believed  the  life  estate  of 
Deborah  had  determined  during  the  coverture, 
for  the  only  reason  given  why  there  was  no 
right  of  possession  in  Patty  was,  that  she  had 
ffiven  a  deed  of  all  her  rights  which  vested  all 
her  interest  in  the  grantee,  until  at  least  the 
deed  was  avoided,  wnlch  was  never  done.  If 
the  estate  for  life  had  not  determined,  counsel 
would  surely,  as  it  seems  to  us,  have  mentioned 
that  fact,  having  their  minds  directed  specifi- 
cally to  the  point  whether  there  was  a  right  of 
possession  during  coverture.  Counsel  for  de- 
fendant in  the  case  at  bar  claimed  that,  in  the 
dissenting  opinion  of  Peters,  J,,  a  suggestion 
was  made  indicating  that  the  mother  survived 
Pattj.  The  remark  was:  "The  grantor  was 
sui juris  one  year  only  before  she  died,  during 
the  existence  of  the  particular  estate  and  when 
she  had  no  right  of  entry.  But  this  manifestly 
refers  to  the  year  1794-95,  when  she  was  of 
full  age  and  before  her  marriage.  Ilosmer, 
Ch.  jT,  in  considering  the  question  whether 
Patty  had  ever  affirmed  her  deed,  on  page  505 
states  the  same  fact,  that  she  "arrived  at  full 
age  more  than  a  year  before  her  intermarriage 
with  the  plain tifi:  and  about  three  years  after 
the  deed  was  executed." 

It  seems  to  us  that  this  case  cannot  be  le- 
^[arded  as  an  authority  supporting  the  conten- 
tion of  the  defendant.  At  the  most  and  with- 
out discussion  it  simply  affirms  the  proposition 
that  actual  seisin  in  the  wife  is  not  essential  to 
curtesy  in  this  Htate. 

We  must  then  recur  to  the  question.  What 
was  decided  in  Bvsh  ▼.  Bradleuf  It  seems  to 
us  that  the  construction  claimed  by  the  defend- 
ant's counsel  ought  manifestly  to  be  the  true 
one,  to  justify  this  court  \n  taking  a  position 


utlerlToppoeed  to  Ibe  settled  Ian  of  all  other 
jDiiMictioaB.  Inatetkd  of  being  manifest,  It 
must  be  conceded  to  be  very  doubtful  nbetlier 
ifhe  court  iulended  lo  go,  or  did  go,  beyond  dU- 
peiinitig  with  the  Decesslty  of  seinin  in  fnct,  sod 
■ubatiliitinfc  a  light  lo  posaeasion,  or  Beiain  in 
law.  If  not  so  in  doubt  how  does  It  happen 
that  on  the  one  hand  such  able  and  accurate 
text'Wrilers  as  Waebburo,  Biabop,  Bhatawood 
and  Williama,  u  nell  as  othen,  restrict  the  de- 
■daion  to  ilie  above  point;  white  on  the  other 
hand  Chnneellor  Gent  and  aome  oUiera  aeem  to 
give  the  decision  larger  ■C[>pe. 

Referring  lo  our  own  test- writers,  we  find  it 
stated  in  1  Uwlfi's  Digest,  lop  page  »7,  that  "in 
thia  Slate  it  has  been  decided  that  a  legal  right 
to  lands  without  acLiial  seisin  or  poasesaion  is 
voffldenl  to  entitle  the  husband  to  curlesj." 
This  fails  to  clear  up  the  doubt,  although  it  la 
«Otialatent  with  the  position  that  only  actual 
«nd  not  conslructive  seisin  is  dispensed  with. 

In  Dutton's  Difcest,  p.  63,  it  is  said:  "In 
thia  Btale  the  husband  nay  be  a  tenant  b;  the 
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The  aamepriadple  was  previously  adopted 
1  BuMh  V.  Bradley,  i  Dav.  Z9S,  aiibougb  a 
•eiafn  in  law  of  the  wife  during  covertura  la 
requislle." 

11  seetna  to  na  that  this  last  sentence  clearly 
•hows  that  Judge  Button  construed  Iheae  de- 
cisions pieclsely  as  we  do.  A  mind  so  acute 
and  well  ilored  with  le^al  deSnilions  as  was 
his  must  have  understood  Ibst  seisin  in  law  in 
■uch  connection  is  always  used  id  contrn-dis- 
tinction  lo  a  seisin  in  fad  or  in  deed,  and  im- 
porls  a  right  U>  the  possession. 

In  Haa/dnt  v.  Sheven,  1  Sim.  &  Stu.  860, 
it  is  said  that  "  seisin  In  deed  ia  actual  poaseB- 


deSaiiion  to  the  t«: 
that  "  therefore  a 
the  curiesy  of  are.  _.     __  

In  2  Bouvier's  Law  Dictionary,  p.  509,  It  la 
aaid  that  "aeisin  in  law  is  a  right  of  imoiediale 
possession."  and  Ihis  we  think  Is  the  precise 
Idea  Ihat  Judge  Dutton  intended  by  the  same 
expression. 

Our  conclusion  is  that  there  is  nothing  in 
the  decisions  referred  to,  pioperly  construed, 
to  compel  ua  to  occupy  the  isolated  position  of 
holding  that  there  can  be  curtesy  in  a  remaiD- 
der  eipectant  upon  a  prior  UDdeiermiued  free- 
bold. 

It  mav  be  suggested  that,  If  we  discard  act- 
ual seisin  and  still  require  seisin  In  law,  we 
shall  still  be  opposed  lo  the  tireat  weight  of 

judicial  authority.    This  may  be  ""    

tbelesa.  in  hoidlDir  a  coostructive 


as  a  requisite  to  support  the  estate;  but  Jurist! 
HEree  that  it  is  not  lo  be  favored.  Clianceilor 
Kent  says  the  extent  of  the  law  of  cuilesjmay 
be  justly  complained  of.  Tbe  obvious  reason 
Is  that  it  gives  to  the  husband  what  would 
otherwise  ttelong  to  the  heir  of  the  wife.  It 
has  no  moral  ^undution  to  rest  upon,  and 
hence  the  spirit  and  tendency  of  the  times  is 
toward  its  abolition  rather  than  its  extension. 
The  Lefflslaturs  of  this  State  twelve  years  at;o 
abolished  it  as  to  all  subsequent  mnrriages, 
and  several  other  States  have  done  the  aanie 
thine. 

WeadHm  the  Superior  Oovrt  lo  render  Judg- 
ment for  Vie  ptaintifft. 

In  this  opinion  Andrewa,  Ch.  J.,  and 
Beardalsjr,  J.,  concurred. 

F»rd«e,  J.,  dlssentinr: 
The-qucKlion  is.  Can  there  be  a  tenancy  by 
tbe   curli;'Ry  in  a  reversion   ezpectani  upon  a 

eior  estate  for  life,  (hat  estate  having  extended 
yond  the  life  of  the  wife  owning  the  rever- 

Tbc  answer  in  tbe  negative,  given  by  a  ma- 
jority of  tbe  court,  is  undoubtedly  the  law  in 
most,  if  not  in  all,  jurisdictions  Other  than  our 

In  Bvih  V.  Bradleg.  i  Day.  898,  Josiah  Wood* 

house  died,  seised  of  the  premises  in  question, 
in  1106.  His  son  Robert  inherited  and  oc- 
cupied, and  died  seised  in  1775.  His  only 
child,  Mar^,  bom  in  1774,  inherited;  slie  Inter- 
married wiLh  James  Ooldcar  in  ITM,  befora 
she  arrived  st  tbe  age  of  Iweoty-one  years. 
She  continued  afeme  covert  until  her  death  in 
Kovcmber,  1807,  leaving  her  husband  Jnmea 
Goldear  living,  having  Bad  children  by  him. 
These  died  before  their  mother.  If  lliey  had 
survived  her  tbey  could  have  inheriled  the 
premises.  James  Ooldeer  bad  never  been  in 
actual  possession  of  tbe  premises.  His  wiFo 
had  not  been  in  possei^sioD  since  her  Inlemiar- 
riage  with  him,  for  this  reawn,  that  the  de- 
fendant, before  1788,  more  .than  twenty  year* 
prior  to  the  commencement  of  the  action,  hav- 
ing purchased  the  premises  for  a  valuable  con- 
sideration,  went  into  possession  of  tlie  same, 
and  From  that  time  to  the  time  of  trial  had  held 


.  the  heirs  at  law  o 
Woodhouiie,  the  original  owner.  The  defend- 
ant objected  to  a  recovery  on  the  ground  tlial 
Goldear,  being  now  living,  was  tenant  by  the 
curtesy  of  the  premises,  allhouuh  neither  he 
nor  his  wife  had  ever  been  in  aclual  iiossession 
during  coverture;  and  the  court  directed  Ihe 
Jury  lo  find  a  verdict  for  tbe  defendant  on  that 
ground  solely.  The  plaintiffs  moved  for  a  new 
trial.  The  court  said  subslaotially  as  follows: 
"As  to  Ihe  point  respecting  Ihe  curtesy.  Ibere 
is  no  question  but  what  there  must  have  been 
bv  the  Enelisb  law  an  aclual  seisin  of  the  wife 
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lish  s>'Stem.  We  have  in  some  instances,  when 
we  have  adopted  the  principles  of  the  English 
law.  extended  them  to  cases  which,  by  the  ad- 
ludications  of  the  English  courts,  have  not 
been  supposed  to  fall  within  the  governing 
principle;  in  others  we  have  adoptea  entirely 
different  priDciples;  and  in  all  such  cases  where 
this  has  been  done,  which  are  pari  rations  with 
those  already  settled,  if  we  reject  our  own  and 
adopt  theirs,  we  shall  mar  the  symmetry  of 
our  law;  and  the  preservation  of  symmetry  In 
our  system  I  also  view  as  a  most  important 
consideration.  In  England  it  Is  not  sufficient 
that  a  man  is  proprietor  of  real  property,  and 
has  a  perfect  right  to  it  when  he  dies,  to  cause 
it  to  descend  to  his  heirs-at-law.  No,  he  roust 
be  actually  seised  thereof.  The  maxim  is 
ieisinafacit  itipit&m;  and  the  person  that  is 
heir  to  that  property  will  be  heir  to  him  that 
was  last  seised.  If  A  should  die,  who  owns 
Whiteacre.  which  descended  to  him  from  his 
father,  but  has  not  been  actually  seised,  leav- 
ing a  brother  of  the  half  blood,  B,  and  a  sister, 
C.  of  the  whole  blood,  this  estate  cannot  de- 
scend to  C,  his  sister  and  heir;  for  B,  beinj^  of 
the  half  blood,  cannot  by  their  law  inherit  to 
his  brother;  but  yet  the  same  will  descend  to 
B,  who  is  heir  to  his  father,  who  was  the  last 
seised.  Had  A  been  seised,  the  estate  would 
have  descended  to  C.  The  maxim  of  msina 
faeii  stimtem  is  an  unyielding  maxim  of  their 
law,  ana  what  governs  the  descent  of  property. 
But  this  is  no!;  our  law.  It  is  settled  that  it 
shall  descend  to  the  heirs  of  him  who  oWns  the 

Sroperty,  whether  he  was  seised  or  not.    Seisin 
irect«  the  descent  with  them;  ownership  with 
us. 

"By  the  English  law  a  devise  will  not  oper- 
ate upon  real  property  of  which  the  devisor  is 
disseised.  Seisin  is  an  infjispensable  requisite 
to  give  effect  to  the  devise  A  devise,  by  our 
law,  is  good  although  a  man  is  disseised. 
Seisin  is  necessary  in  their  law  and  nothing  but 
ownership  in  our  law.  We  have  always  con- 
sidered ownership  of  real  property  sufficient  to 
maintain  an  action  of  trespass  against  every 
intruder;  but  by  the  English  law  actual  pos- 
session by  entry  is  necessary.  We  have  al- 
ways considered  ownership  as  giving  a  right  to 
possession  of  real  property,  as  much  so  as 
ownership  of  personal  property.  Ownership 
in  the  one  case  draws  after  it  the  possession  as 
much  as  in  the  other  case;  and  whenever  a 
right  of  possession  is  lost,  all  title  and  owner- 
ship are  lost.  So  the  Statute  of  Limitations 
respecting  lands  has  always  been  construed. 
The  Statute,  in  the  words  of  it,  does  not  take 
from  the  original  proprietor  his  title;  it  only 
tolls  his  right  of  entry;  and  yet  this  Statute 
has  been  always  considered  as  barring  all 
claims  of  title,  whilst  the  same  words  in  the 
English  Statute  have  been  considered,  not  as 
having  any  effect  on  the  title,  but  only  on  the 
right  of  entry,  and  the  lands  may  be  recovered 
bv  a  form  of  proceeding  proper  for  such  a  case. 
The  English  law  distinguishes  betwixt  a  right 
of  possession  and  a  right  of  property;  but  our 
law  does  not.     Wherever  there  is  a  right  to 
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real  property,  there  is  of  course  a  right  of  pot- 
session,  and  the  Statute  which  takes  away  the 
right  of  possession,  takes  away  the  right  of 
property;  and  this  is  the  reason  that  this  Stat- 
ute has  received  a  construction  altogether  dif- 
ferent from  the  construction  given  to  the  £n^ 
lish  Statute;  and  this  is  perfectly  analogous  to- 
every  other  case  of  real  property  in  this  State. 
Wherever  you  find  a  right  of  property  you  find 
a  right  of  possession,  and  all  the  consequences 
of  ownership  attending  it  that  you  find  m  En^ 
land  where  there  is  an  actual  seisin;  and,  on 
the  other  hand,  where  there  is  no  right  of  pos- 
session there  is  no  ownership.  So  in  this  case, 
Mary  Goldear  had  title  to  the  land,  and  though 
not  actually  seised,  her  husband  acquired  the 
same  rights  on  her  death  as  if  she  had  been 
seised.  Since  seisin  is  not  necessary  in  case  of 
descent  to  ihe  heirs,  neither  is  necessary  to  pass 
lands  by  a  devise,  why  should  it  be  thought 
necessary  to  the  husband's  title  by  the  curtesy  f 

*'The  decision  of  the  court  in  this  case  is  na 
departure  from  fixed  rules  and  precedents. 
The  departure  from  the  English  rule  respect- 
ing the  efficacy  of  seisin  has  long  since  been 
departed  from;  and  to  adhere  to  it  in  this  case 
would  mar  the  symmetry  of  our  law." 

In  Kline  v.  BeebCf  6  donn.  494,  it  is  said  in 
the  marginal  note  that  "in  this  State  the  hus- 
band may  be  tenant  by  the  curtesy  of  land  to 
which  the  wife  had  title,  but  of  which  she  was 
not  actually  seised,  during  the  coverture,"  cit- 
ing Bush  V.  Bradley,  4  Day,  398. 

In  4  Kent's  Gommentanes,  5th  ed.  80,  it  ie 
said  as  follows:  "The  rule  has  been  carried 
still  further  in  this  country;  and  in  one  State» 
where  the  title  by  curtesy  is  in  other  respecte 
as  in  England,  it  is  decided  that  it  was  suffi- 
cient for  the  claim  of  curtesy  that  the  wife  had 
title  to  the  land,  though  she  was  hot  actually 
seised  nor  deemed  to  be  so.  The  law  of  cur- 
tesy in  Connecticut  is  made  to  symmetrize  with 
other  i)arts  of  their  system,  and  in  that  State 
ownership  without  seisin  is  sufficient  to  govern 
the  descent  or  devise  of  real  estate,"--citing^ 
Buih  V.  Bradley,  4  Day,  298,  and  EUne  y. 
Beebe,  6  Conn.  494. 

A  vested  remainder  expectant  upon  a  life  es- 
tate is  a  fixed  present  right  of  property,  alien- 
able, devisable,  descendible;  indeed  it  has  all 
of  the  incidents  of  any  other  kind  of  present 
interest  in  real  property.  Ownership  of,  that 
is,  the  present  right  of  property  in,  the  rever- 
sion expectant  upon  a  life  estate,  stands  upon 
a  plane  with  ownership  of  the  fee.  And  upon 
the  cited  precedents  in  this  court,  ownership  is 
perfect  in  utter  disregard  of  the  question  as 
to  possession.  Ownership  has  displaced  and 
stands  for  the  actual  seisin,  the  investiture  by 
turf  and  twig  of  the  common  law.  It  matters 
not  that  the  rightful  owner  in  fee  is  kept  from 
possession  by  a  tort  feasor,  or  by  rightful  pos- 
session by  the  life  tenant  In  each  case  alike 
there  is  a  valuable  vested  present  right  of  prop- 
erty, susceptible  of  ownership  in  the  highest 
sense.  To  such  ownerahip,  in  both  cases,  tenan- 
cy by  the  curtesy  is  legally  incident  equally. 

In  this  opinion  Carpenter,  c/l,  ooncurredL 
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Geoige  A.  MORET. 
(47  Ohio  St....) 

•1.  See.  6087,  Rer.  Stat.«  preecriblner 
the  eovntlee  within  which  »  railroad 
eompany  may  be  raed,  relates  aolelj  to  the 
jurlfldictloQ  of  the  penoiu  and  it  is  not  neoeasary 
that  the  petition  should  state  that  its  road  passes 
Into  or  through  the  oountj  where  the  action  Is 
brought;  a  railroad  oompany,  like  a  natural  per- 
son, submits  itself  to  the  Jurisdiction  of  the  court 
by  appearing  for  any  other  purpose  than  to  ob- 
ject to  such  Jurisdiction. 

••  Where  a  written  proposition  is  made 
by  one  party,  which,  after  a  parol  modification 
of  some  of  its  term9  has  been  made,  is  accepted 
by  the  other  party  InparoL.  such  written  proposi- 
tion Is  the  best  evidenoe  of  so.  much  of  tlie  r^ 
salting  contract  as  It  contains. 

3.  One  who  eanses  work  to  be  done  Is 
not  liable,  ordinarily,  for  Injuries  that  result 
from  carelessness  in  Its  performance  by  the  em- 
ployes of  an  Independent  contractor  to  whom  he 
has  let  the  work,  without  reserving  to  himself 
any  control  over  the  execution  of  It.  But  this 
principle  has  no  application  where  a  resulting  in- 
jury, instead  of  being  collateral  and  flowing  from 
the  negligent  act  of  the  employ^  alone,  is  one 
that  might  have  been  anticipated  as  a  direct  or 
probable  consequence  of  the  performanoe  of  the 
work  contracted  for,  if  reasonable  care  is  omitted 
hi  the  course  of  its  performance.  In  such  case 
the  person  causing  the  work  to  be  done  will  be 
liable  though  the  negligence  Is  that  of  an  em- 
ployA  of  an  independent  oontractor. 

(liarah  ft.  inOD 

ERROR  to  the  Gircuit  Gourt  for  Fayette 
Gounty  to  leview  a  judgment  affirming  a 
judgment  of  the  Gourt  of  Com  moo  Pleas  in 
lavor  of  plaintiff  in  an  action  to  recover  dam- 
sgee  for  injuries  to  plaintiff  and  his  horse  bv 
reason  of  their  falling  into  an  unguarded  ditcn 
for  which  defendant  was  alleged  to  be  respon- 
sible.   AfflrvMd. 

Statement  by  Bradbary,  /..* 

The  defendant  in  error.  George  A.  Morey, 
brought  in  the  Gourt  of  Gommon  Pleas  of 
Favette  County  an  action  against  the  Southern 
Ohio  Railroad  Company,  (uaintiff  in  error,  to 
recover  damages  claimed  to  have  been  sus- 
tained by  him  on  account  of  himself  and  horse 
fallkig  into  a  ditch  that  the  plaintiff  in  error 
had  caused  to  be  dug,  andf  left  unguarded 
across  Water  Street,  in  the  Town  of  Washing- 
ton, in  said  county,  on  the  night  of  November 
9, 1886. 

The  record  discloses  that  the  plaintiff  in  er- 
ror, at  the  time  of  the  accident,  owned  and  op- 
erated a  railroad  which  ran  through  said  Town 
of  Washington,  and  occupied  part  of  said 
Water  Street,  with  its  traclu,  and  owned  and 
occupied  a  depot  situate  on  lots  owned  by  it 
that  were  adjacent  to  said  street.  That  the 
ditch  causing  the  Injury  had  been  dug  during 
the  day,  the  night  of  which  the  accident  oc- 

*Head  notes  by  the  CtoVBs. 
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eurred,  for  the  purpose  of  laying  tillne  for  a 
drain  from  the  depot  above  mentionea;  that 
the  ditch  was  dug  entirely  across  that  part  of 
said  street  which  was,  or  could  be,  used  for 
travel;  that  it  was  from  four  to  six  or  seven 
feel  deep,  about  two  and  one  half  feet  wide  at 
the  top,  and  about  two  feet  wide  at  its  bottom, 
and  the  earth  from  it  thrown  out  two  or  three 
feet  high  on  both  sides;  that  the  night  was  very 
dark,  and  the  ditch  left  whollj  unguarded; 
that  the  defendant  in  error,  havmg  no  knowl- 
edge that  the  ditch  had  been  dug,  and  without 
fault  on  his  part,  fell  into  it,  together  with  his 
horse,  and  thereby  received  Ute  injuries  of 
which  he  complained,  and  that  the  ditch  was, 
in  fact,  dug  by  a  man  emploved  by  the  firm  of 
R.  P.  Willis  &  Son,  who  did  the  plumbing 
work  for  the  depot. 

The  main  contention  between  the  parties  at 
the  trial  was  whether  this  plumbing  was  done 
under  such  an  independent  contract  as  would 
exonerate  the  Railroad  Company  from  liability 
for  the  negligence  of  the  contractor  and  his 
immediate  servants. 

The  defendant  in  error  recovered  a  judg- 
ment in  the  court  of  common  pleas,  whicn 
the  circuit  affirmed,  and  this  proceeding  was 
brought  to  reverse  both  judgments. 

Anv  further  statement  of  the  facts  requisite 
to  a  decision  of  the  case  will  be  found  m  the 
opinion. 

Mesifrs,  W.  O.  Henderson,  C.  W.  Fair- 
banks  and  Pavey  &  Pavey  for  plaintiff 
in  error. 

Mes8rs,  Van  Deman  M  Chaflin  for  de- 
fendant in  error. 

Bradbury,  /., 'delivered  the  opinion  of  the 
court: 

1.  Plaintiff  in  error  contends  that  g  5037, 
Rev.  Stat.,  prescribing  the  counties  within 
which  a  railroad  company  may  be  sued,  ren- 
ders the  action  local,  and  to  give  the  court  ju- 
risdiction of  it,  the  petition  must  show  that  the 
railroad  runs  through  or  into  the  county  where 
the  action  is  brought,  and  that  if  it  does  not  so 
appear,  the  defect  can  be  reached  by  a  general 
demurrer.  In  this  view  we  do  not  concur. 
"The  division  of  personal  actions  into  local 
and  transitory  is  not  known  in  Ohio."  Oenin 
V.  Orier,  10  Ohio.  209. 

This  doctrine  is  as  applicable  to  our  present 
method  of  procedure  as  it  was  to  that  in  use  in 
1840,  when  it  was  announced  by  this  court. 
Section  5027  provides  that  "an  action  against 
a  railroad  company  may  be  brought  in  any 
county  through  or  mto  which  such  road  .  .  . 
passes."  This  section,  like  the  other  sections 
of  chapter  5  of  the  Code  of  Civil  Procedure, 
that  merely  prescribe  the  county  in  which  a 
defendant  may  be  sued,  relate  only  to  the  ju- 
risdiction over  the  person.  Neither  a  railroad 
company  nor  other  corporation,  nor  even  a  nat- 
ural person,  is  bound  to  appear  in  an  action 
in  obedience  to  a  summons  served  out  of  the 
prescribed  county.  It  is  a  privilege,  however, 
that  is  personal,  and  may  be  waived;  and  this 
court  has  uniformly  held  that  a  defendant  by 
appearing  in  court,  and.  without  objecting  to 
its  jurisdiction  over  hia  person,  invoking  any 
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action  Id  the  cause,  waives  this  privilege,  and 
submits  liis  person  to  the  jurisdiction  of  the 
court.  Ilarrinfjton  v.  Heath,  15  Ohio,  488, 487, 
488;  OiUiland  v.  Bfllern,  2  Ohio  St.  228;  Wood 
V.  WFerrall,  19  Ohio  St.  427;  Thomas  v.  Perm- 
ridk,  280liio  St.  55;  PiUgtiaMY.  Cross,  80  Ohio 
St.  450;  aJ!ieal  v.  Blessing,  84  Ohio  St.  83; 
Handy  v.  Ins.  Co.  37  Ohio  St.  866;  EUiott  v. 
iMwhead,  43  Ohio  t^t.  171,  1  West.  Rep.  162. 

The  plnintiCf  in  error  not  only  appeared  with- 
out objeciiDg  to  the  jurisdiction  of  the  court  of 
common  pleas  over  its  person,  but  moved  to 
strike  from  the  petition  certain  averments 
deemed  by  it  to  be  objectionable,  and  on  that 
motion  being  overruled,  filed  a  general  de- 
murrer to  the  petition,  which  being  in  turn 
overruled,  it  filed  an  answer,  and  went  to  trial 
upon  the  merits.  It  thus,  in  the  most  ample 
manner,  submitted  its  person  to  the  jurisdic- 
tion of  the  court. 

2.  After  the  plaintiff  below  had  introduced 
his  evidence,  counsel  for  the  Railroad  Company 
moved  the  court  to  arrest  it  from  the  jury,  and 
to  direct  a  verdict  in  its  favor  on  the  ground 
that  it  did  not  tend  to  prove  the  facts  in  issue. 
This  motion  was  overruled  and  this  ruling  is 
now  before  us  for  review.  The  only  contro- 
vert&i  averment  of  the  petition  which  it  is  con- 
tended the  evidence  did  not  tend  to  prove,  is 
that  which  slates  that  the  pLiintiff  in  error,  de- 
fendant below,  caused  the  ditch  to  be  dug. 
That  the  plaintiff  in  <  rror  owned  the  lots  upon 
which  the  depot  stood,  and  used  and  occupied 
the  depot  was  averred  in  the  petition  and  not 
denied  by  the  answer;  the  evidence  of  the 
plaintiff  below  showed  that  the  ditch  was  dug 
for  the  purpose  of  draining  the  depot,  and  that 
the  agent  of  the  Railroad  Company  waspresent 
and  knew  that  it  was  being  done.  This  we 
think  not  only  tended  to  prove  that  the  Rail- 
road Company  caused  the  ditch  to  be  dug,  but 
was  sufficient  to  establish  thiit  fact  prima  facie 
at  least. 

One  observing  a  ditch  freshly  dug  and  ex- 
tending from  a  valuable  building  to  a  lower 
level,  on  being  informed  that  it  was  to  be  used 
for  the  purpose  of  draining  the  building, 
would  be  fully  justified  in  inferring  from  those 
facts  that  the  owner  of  the  building  caused  the 
ditch  to  be  dug. 

3.  The  plaintiff  in  error  in  attempting  to 
show  that  the  ditch  was  du^  by  an  independ- 
ent contractor,  for  whose  negligence  it  was  not 
responsible,  offered  evidence  tending  to  prove 
that  it  was  dug  by  R.  P.  Willis  &  Son,  gas 
fitters  and  plumbers  of  Springfield,  0.,  in 
putting  the  water-closets,  urinals,  etc.,  in  the 
depot  It  was  shown  that  this  firm  had  sub- 
mitted to  the  Railroad  Company  a  written  prop- 
osition, containing  the  terms  on  which  they 
would  perform  the  work,  and  that,  with  two 
parol  modifications,  it  was  accepted  in  parol  by 
the  Railroad  Company,  and  the  work  awarded 
to  them.  Counsel  for  the  Railroad  Company 
then  attempted  to  prove  by  parol  this  entire 
contract.  To  this  objection  was  made  by 
counsel  for  plaintiff  below  on  the  ground  that 
the  written  proposition  in  so  far  as  it  contained 
the  terms  oi  the  contract  was  the  best  evidence 
thereof;  this  view  was  adopted  by  the  court 
and  the  parol  evidence  excluded.  In  this  there 
was  no  error.  A.  contract  may  rest  partly  in 
writing  and  partly  in  parol,  and  in  that  case 
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while  the  part  resting  in  parol  must  of  neces* 
sity  l)e  proved  by  parol,  nevertheless  the  writ- 
ing  itself  is  the  best  evidence  of  the  part  ther^ 
of  which  it  contains.  This  proposition  rest* 
n6t  only  upon  principle,  but  is  supported  by 
numerous  authorities,  only  a  limited  number  of 
which  need  to  be  cited.  2  Parsons,  Cont.  553; 
JDwnestie  Sewing  Mack.  Co.  v.  Anderson,  2$ 
Minn.  57;  Thurston  v.  Ludviig,^0\Ao  St.  1-8. 

4.  The  record  discloses  a  number  of  other 
questions  that  counsel  for  the  Railroad  Com- 
pany propounded  to  its  witnesses,  but  except 
in  two  instances  the  testimony  the  witness  waa 
expected  to  give  does  not  appear  at  all,  and  in 
the  other  two  only  infersntially  as  follows: 
"The  defendant,  proposing  to  prove  that  R.  P. 
Willis  &  Son  had  never  done  any  work  for  de- 
fendant as  its  agent  or  servant,  asked  the  fol- 
lowing question  of  John  S.  Willis:  Did  yon 
ever  do  any  work  for  the  Ohio  Southern  Kail- 
road  Company  as  the  agent  or  servant  of  said 
Company  V* 

This  question  was  objected  to  by  counsel  for 
plaintiff  below,  and  ruled  out  bv  the  court,  to 
which  exception  was  taken.  Conceding  that 
the  introduction  to  the  question  sufficiently 
states  what  counsel  expected  to  prove  by  the 
witness,  yet  there  was  no  error  in  the  ruling  of 
the  court  for  the  question  was  leading  in  form; 
but  had  it  been  free  from  fault  in  this  respect 
yet  the  evidence  to  be  given  in  response  to  it 
as  indicated  by  the  introduction  was  not  com- 
petent. It  was  not  the  province  of  the  witness 
to  state  whether  or  not  the  firm  of  R.  P.  Willis 
&  Son  was  the  agent  or  servant  of  the  Railroad 
Company  in  what  they  did;  that  depended  up- 
on the  contract  under  which  they  operated. 
It  was  competent  for  the  witness  to  state  the 
terms  of  the  contract  in  so  far  as  they  could  be 
established  by  parol,  but  the  relation  which 
they  bore  to  their  employers  was  a  question  for 
the  jury  under  proper  instructions  from  the 
court. 

5.  The  only  serious  question  in  the  case  i» 
presented  by  charges  given  or  refused  by.  the 
court. 

The  court  among  other  things  charged  the 
jury  as  follows: 

"  If  the  necessary  or  probable  effect  of  the 
performance  of  the  work  would  be  to  injure 
third  persons,  or  create  a  nuisance,  then  the 
defendant  is  not  relieved  from  liability,  because 
the  work  was  done  by  a  contractor  over  which 
it  had  no  control  in  the  mode  and  manner  of 
doing  it." 

To  this  the  plaintiff  in  error  excepted. 

The  question  is  here  presented  whether  the 
owner  of  real  estate  who  causes  work  to  be 
done  in  relation  to  it  the  probable  consequences 
of  the  performance  of  which  will  be  to  endan- 
ger others  or  to  create  a  nuisance,  can  shift 
from  himself  all  responsibility  for  these  probe* 
ble  consequences  by  Jetting  the  work  to  an  in- 
dependent contractor  over  whom  he  reservee 
no  control  ?  Will  a  sound  public  policy  per- 
mit this  to  be  done  ?  If  so,  then  we  may  ex- 
pect the  prudent  proprietor,  when  he  has  work 
to  be  done  which  involves  these  probable  con- 
sequences, to  provide  for  its  performance  by  %■ 
carefully  guarded  contract  by  which  he  retaine 
no  control  over  it  whatever. 

The  case  of  Clark  v.  Fry,  8  Ohio  St  858,  le 
relied  upon  by  counsel  for  plaintiff  in  error. 


builder  and  yielded  to  liim  diirbg  tlie  eniire 
peTtud  covered  bj  tbe  construetlou  tlie  exclvi- 
dre  possession  and  control  of  the  premiaes. 
Tbe  plan  of  the  building  and  tbe  contract 
foritsronatructioD  coalemplated  anexcaTDtion 
for  an  area  eitendinr  six  feet  into  Ibe  street, 
wbicb  was  aixiut  eighly  feet  wide,  and  the 
record  TeaTPs  it  in  doubt  whether  llie  excava- 
tion exteniled  out  to  tlie  traveled  afdenalk  or 
not,  and  it  nowhere  appears  tbal  it  caused  any 
material  iuterniption  of  or  incoaveDieoce  to 
transit  along  tlie  street  bylbe  public.  The  ex- 
cavation was  made  by  a  sub  contractor,  and 
Fry  wiihoiit  fault  fell  into  it,  receiving  injuries 
therefrom,  for  which  be  brought  suit.  Clnik 
■et  up  tlie  coDlract  in  defense  of  the  action, 
under  that  sUile  of  facts.  The  trial  court 
charged  the  Jury  ihat  tbe  excnvalion  was  un- 
lawful and  crenied  a  Duisancc.  for  which  Clark 
waa  liable.     Tbis  was  held  to  be  error.     Ttie 

auesiion  involved  in  Ibat  part  of  tlie  charge  in 
lis  case  uow  under  con^idemiloa  was  not  dis- 
CuSBcd  by  the  court  in  Clark  v.  Fry,  rupra. 
Tiie  court  there,  indeed,  laid  down  tbe  rule, 
that  wbere  tbe  thing  to  be  done  under  Ibe  con- 
tract was  unlawful  or  cecesutrily  injurioua  to 
third  persenn,  Ibe  employer  as  well  as  the  em- 
ploye would  be  liable  for  an  injury  resulting 
therefrom,  but  there  was  DOlblng  in  the  issues 
made  by  tbe  pleadlogs  or  in  the  cbarf^o  of  the 
court  that  presented  the  questions  which  ere 
raised  by  the  charge  of  tbe  court  now  under 
review.  Tbat  one  upon  whom  the  law  de- 
volves a  duty  cannot  abift  it  over  upon  another 
•0  as  to  eioneraie  himself  from  the  conse- 
quence of  its  nonperformance  is,  we  tliintc, 
quite  clear  (Bhearm.  &  Itedf.  Neg.  ^g  174-178; 
BailToad  V.  Van  Dam,  I  Circuit  Cl.  Rep.  362; 
■Wood,  Wast,  and  8.  8  816;  ■Wharlon,  Neg. 
S  VSi);  and  we  tbiak  it  equally  clear  that  the 
law  devulvta  upon  everyone  about  lo  cause 
•ometbingto  be  done  which  will  probably  be 
injurious  to  third  persons  the  duty  of  provid- 
Inglbatrfasonablecareshall  betaken  to  obviate 
tbose  prohalile  consequences.       . 

In  tbis  class  of  cases  tbe  doctrine  of  mpon- 
Seat  tuptrioT  bas  no  application;  bis  lialiilily  la 
based  upon  the  principle  that  he  cannot  aet  In 
operation  causes  dangerous  to  the  person  or 
property  of  oibers  witbout  taking  all  reason- 
able precautions  to  anticipate,  obviate  and  pre- 
vent these  probable  consequences.  This  doctrine 
was  recognized  by  Judye  McUvaine  iu  Hngtiet 
■w.  Cinnnnati  AS.IHJ0..W  Ohio  St. 478,  in  the 
<  following  liingUHge;  "Ttie  employer  cannot 
relieve  himself  from  liability  by  contracting 
with  others  forlbepertormanceof  work, where 
the  necessary  or  probable  effect  of  the  perforra- 
anre  of  tbe  work  will  be  to  injure  third  per- 
■00s."  Carman  v.  SteubtnnUt  t6  /.  R.  Co.  4 
Ohio  St.  803;  OirtieHllt  t.  Jfeadiug,  41  Ohio 
Bt.  405;  Boicrr  v,  Ptaie,  L.  R.  1  Q  B.  Div.  321, 

The  court  also  charged  the  jury  as  follows; 

"Tbe  making  of  an  excavation  across  a  pub- 
lic bichwaj,  wLich  materially  interferea  with 
C'  lie  travel,  is  an  unlawful  act,  unless  author 
by  proper  autliorilj-,  and  this  ijecause  such 
excavation  creates  a  nuisance.  If  the  defend- 
KDt  caused  such  an  excavation  to  be  made,  it 
cannot  shield  itwlt  from  liabilitjr  tf  injur;  i»- 
7  r,.  n  A. 


trol,  nnlcss  it  caused  all  reasonable  precaution 
to  be  taken  to  prevent  such  injurv. 

This  proposition  also  is  claimea  to  be  Id  con 
flict  with  the  nile  laid  down  by  the  court  It 
ClM-k  V.  Fry,  tupra.  This  may  be  true  if  it  ii 
so  regarded  as  tbe  enunciation  of  a  genera 
proposition  applicable  to  ail  excavations  mad( 
in  a  public  higbwiiy,  or  even  to  allditcLes  dug 
Bcrosslbera;  but  llie  doctrine  of  Clark  v.  Fr;, 
is  not  to  be  extended  beyond  the  fact^  upon 
which  it  reels.  Since  that  case  {Clark  v.  }<'ry. 
lupra)  nmse,  the  Legislature  hss  declared  it  to 
be  an  oUcnse  to  obstruct  a  higbway,  street  or 
alley.    ?  6fl21,  Rev.  Btat. 

N (it with<i landing  tbis  Statute,  however,  we 
do  not  wont  to  be  understood  as  holding- 
tbat  in  all  cases  where  an  excavation  is  made 
in  a  bigbwaj-.  street  or  alley  it  neces-sarily  con- 
stitutes a  nuieance.  The  issuea  in  the  case  lie- 
fore  us,  however,  were  widely  different  from 
tliose  in  Clark  v.  Frj/,  tupra,  as  was  the  extent 
and  character  of  tbe  excavation.  In  tlie  case 
before  us  tbe  only  question,  except  as  to  tbe 
amount  of  damages,  submi  I  ted  to  tbe  jury,  whs 
wbelber  or  not  ibe  Railroad  Company  caused 
tbe  excavation  to  be  made.  Tlie  record  dls- 
cIoseB  that  no  conlention  was  in  fact  had  over 
any  other  mnlerial  fact.  Tliat  the  ditch  caus- 
ing the  accident  extended  entirely  across  ilie 
highway  was  not  disputed,  and  from  its  depth< 
and  width  it  could  not  be  otberwise  tuait 
highly  daDgerous  to  everyone  who  might  in 
the  niiiht'time  pass  along  tlie  street  across 
wbicb  it  was  dug,  and  the  languaiic  of  the 
court  must  be  construed  in  connection  with 
the  undisputed  facts,  the  Usne  being  tried  and 
theevldet.ee  material  to  it.  There  was  evidence 
tending  to  show  tbat  tbe  plan  of  the  work  pre- 
pared by  the  engineer  of  the  railroad  contem- 
plated tliat  tbe  drain  would  cross  the  street  at 
this  partlcidar  point.  Tbe  ditch  was  dug  in 
tbe  usual  way  and  Ibe  aeent  of  ibe  defendent 
at  Waaliireton  bad  full  knowledge  of  the  place 
where  and  the  manner  in  which  it  was  being 
dug.  The  chief  engineer  who  let  the  contract 
testified  tbat  be  did  not  at  the  time  know  of 
the  existence  of  the  street  Tbis  was  do  ex- 
cuse; be  was  bound  to  take  notice  of  public 
higbvrays,  but  it  is  a  strong  circumstance  tend- 
ing to  sbow  tbat  tlie  Railroad  Com  pan  v  caused 
the  ditch  to  be  dug  and  left  exposed  in  the 
manner  in  which  it  was  in  fact  done;  It  was- 
supposed  by  them  to  be  on  llieir  own  premises, 
and  tbat  no  duty  rested  on  them  toward  trav- 
elers who  miebt  intrude  themselves  there.  On 
no  other  tbeory  can  the  indifference  of  all 
who  were  concerned  in  digging  the  dilch  and 
leaving  It  exposed  Ije  explained.  It  would  have- 
been  criminally  careless  in  them  to  bave  left 
over  night  in  a  highway,  known  by  them  to- 
t>e  such,  a  pilfnU  ao  dangerous  aa  tbis  waa- 
shown  to  be. 

Tliere  was  evidence,  therefore,  from  wbicb 
tbe  jury  could  find  tbat  the  railroad  caused 
this  diiih  to  be  dug  in  the  particular  manner 
that  the  work  waa  done,  and  if  tbe  jury  so 
found  it  was  liable  for  tbe  consequences  wbelber 
it  did  80  by  ila  own  servanta,  or  by  the  band, 
of  an  independent  contractor. 

"A  dilcb  cannot  be  dug  in  a  public  street- 
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and  left  open  and  upgaarded  at  night  without 
imminent  dan^r  of  such  casualties.  If  thev 
do  occur  who  is  the  author  of  the  mischief?  Ib 
it  not  he  who  causes  the  ditch  to  be  dug, 
whether  he  does  it  with  his  own  hands,  em- 
ploys laborers,  or  lets  it  out  by  contract?  If 
by  contract  then  I  admit  that  the  contractor 
must  respond  to  third  parties  if  his  servants  or 
laborers  are  negligent  m  the  immediate  execu- 
tion of  the  work.  But  the  ultimate  superior 
or  proprietor  first  determines  the  excavation 
shall  be  made,  and  then  selects  his  own  con- 
tractor. Can  he  escape  responsibility  for  put- 
ting a  public  street  in  a  condition  dangerous 
for  travel  at  night  by  interposing  the  contract 
which  he  himself  has  made  for  the  very  thing 
which  creates  the  danger?  I  should  answer 
this  question  in  the  negative.    Comstock.  /.^ ' 

7L.aA. 


in  BUmrU  v.  Utica,  17  N.  T.  108;  Chicago  v. 
BMin^  67  U.  S.  3  Black,  418  [17  L.  ed.  2981; 
BMinM  V.  Chieago,  71  U.  8.  4^alL  657  [18 
L.  ed.  427]. 

"Where  the  obstruction  or  defect  caused  or 
created  in  the  street  is  purely  collateral  to  the 
work  contracted  to  be  done,  and  is  entirely  the 
result  of  the  wrongful  acts  of  the  contractor  or 
his  workmen,  the  rule  is  that  the  employer  is 
not  liable;  but  where  the  obstruction  or  defect 
which  occasioned  the  injury  results  directly 
from  the  acts  which  the  contractor  agreed  and 
was  authorized  to  do,  the  person  who  emplovs 
the  contractor  and  authorizes  him  to  oo 
those  acts  is  equally  liable  to  the  Injured 
party." 

There  was  no  error  In  the  charge. 


I 


i8oa 


SaODDT  ▼•  AiftturnAT  NATIONAL  BaHK. 


706 


TENNESSEE  SUPREME  COURT. 


J.  H.  8N0DDY,  Fiff.  in  Err., 
AMERICAN  NATIONAL  BANK, 


{. 


.TenD. 


.) 


L  ne^^tlmble  ncyte  is  not  validt  even  In  the 
hands  of  a  bona  fide  holder,  where  it  irrows  out  of 


a  wa«er  oontraot,  wfaioh  is  made  a  ortme  ^  stal* 
ute,  and  a  transfer  of  such  note  to  a  party  igno- 
rant of  its  iUegalitr  is  also  made  a  orlme,  aU 
thoujrh  the  statute  does  not  expressly  declare 
that  such  note  shall  be  void  in  the  hands  of  inno* 
oent  holders. 


(V^bruary  tt,  1B0QL) 


Nora.— Promiasory  nolt^  tohen  imndlUL 

To  entitle  a  purohaser  of  a  note  which  was  illegal 
or  fraudulent  in  its  inception  to  recover  thereon, 
be  must  have  been  a  good-faith  purchaser.  Good- 
rich y.  McDonald  (Mich.)  48  N.  W.  Hep.  1019;  Man- 
ning V.  Manning,  8  Ala.  188:  Ivey  v.  Nicks,  U  Ala. 
•fi64;  FuUer  y.  Hutohings,  10  Gal.  628w 

A  note  given  to  secure  the  payee  for  margins  ad- 
-ranced  by  him  to  the  maker  upon  a  Joint  option 
•contract  in  grain,  there  being  no  Intention  to  actu- 
ally receive  or  deliver  or  pay  for  the  grain,  Js  with- 
out valid  consideration;  and  when  the  maker  sets 
up  such  defense,  there  can  be  no  recovery.  Davis 
V.  Davis,  119  Ind.  5U. 

The  defense  that  a  note  was  given  in  pursuance 
of  an  unlawful  contract  Js  available  to  the  indorser. 
Jones  V.  Hanna,  81  OaL  607. 

The  defense  that  the  contract  sued  on  was  a  wa- 
tering contract  must  be  specially  pleaded.  It  can- 
not be  shown  underthe  general  issue.  Commiskey 
•v.  Wflllams,  2  West.  Rep.  6(M,  20  Mo.  App.  006. 

But  the  plea  need  not  state  the  kind  of  game. 
Jordan  v.  Locke,  1  Minor  (Ala.)  264. 

Evidence  of  the  uniform  habit  of  the  maker  of  a 
note  to  gamble  when  drunk  is  not  admissible  to 
ehow  that  a  promiesory  note  made  by  him  was  given 
for  money  lost  at  play.  Thompson  v.  Bowie,  71 U. 
8. 4  WalL  488  (18  L.  ed.  428). 

Where  there  is  no  evidence  whatever  that  a  writ- 
ten contract  was  a  gambling  contract  on  the  prices 
of  produce,  e\idence  of  what  other  people  intend 
t>y  other  contracts  of  a  similar  character,  however 
numerous,  is  not  competent  to  prove  the  contract 
to  be  of  that  character.  Bountree  v.  Smith,  108 
U.  8. 260  (27  L.  ed.  722). 

Generally,  in  this  country  all  wagering  contracts 
Are  held  to  be  illegal  and  void  as  against  public  pol- 
icy. Irwin  V.  WUllar,  110  U.  8.  490  (28  L.  ed.  225). 
49ee  note  to  Harvey  v.  Merrill  (Mass.)  6  L.  R.  A.  200. 

A  policy  of  life  insurance  payable  to  one  who  has 
no  insurable  interest  in  the  life  of  the  insured  is  a 
wagering  policy  and  void.  Gammack  v.  Lewis,  82 
U.  8.  15  WalL  643  (21  L.  ed.  244);  Ck>nn.  Mut.  L. 
Ins.  Go.  V.  8chaefer,  94  U.  8. 457  (24  L.  ed.  251):  iEtna 
L.  Ins.  Oo.  V.  France,  94  U.  8.  561  (24  L.  ed.  2t^);  War- 
lock V.  Davis,  104  U.  8.  775  (26  L.  ed.  924);  Conn.  Mut. 
L.  Ins.  Co.  V.  Luchs,  108  U.  8.  496  (27  L.  ed.  800). 

A  note  griven  for  a  bet  on  an  election  la  void. 
Russell  V.  Pyland,  2  Humph.  131. 

One  who  sells  a  note  which  is  void  in  his  hands  on 
.irrounds  of  public  policy,  fraudulently  represent- 
ing it  to  be  good,  is  liable  to  the  purchaser  for  the 
money  paid  therefor,  when  the  maker  has  refused 
payment,  although  the  purchaser,  as  a  bona  fide 
holder,  might  have  collected  it  from  the  maker. 
Bvans  V.  8tuhrbcrg  (Mich.)  6  L.  B.  A.  501. 

A  bond  given  for  money  won  at  a  horse  race,  or 
-Co  secure  a  forfeiture  for  failure  to  run  a  hone  at 
the  race,  is  void.  Tatham  v.  Strader,  23  HI.  495; 
Hayden  v.  Little,  85  Mo.  422;  Sbropebire  v.  Qlascook, 
A  Ma  586;  Boynton  v.  Curie,  4  Mo.  509. 

A  due  bill  given  by  an  agent  for  the  sale  of  lot- 
tery tickets  is  not  enforceable  in  the  courts.  Lan- 
ahan  v.  Pattison«  1  FUpp.  410;  Bothrook  v.  Perkin- 
eon,  61  Ind.  89. 

^  L.  R.  A. 


A  lease  of  premises  to  be  used  for  the  sale  of  lot* 
tery  tickets  is  void.  Edelmuth  t.  McGarren,  4 
Daly,  467. 

For  other  cases,  see  Teliowstone  Kit  v.  State 
(Ala.)  ante,  509. 

S^eurttfes  given  for  money  lost  at  ptoy* 

A  note  or  other  jwourity  given  in  oonsideratloii 
of  money  won  at  gambling  is  void.  Munroe  v. 
8melly,  25  Tex.  686;  Conner  v.  Maokey,  20  Tez.  747. 

Notes  given  for  a  gaming  consideration  are  void 
even  in  the  hands  of  a  bona  fide  holder  for  value 
without  notice  of  the  illegality  of  the  consideration. 
Chapin  v.  Duke,  57  111.  296;  Eagle  v.  Kohn,  84  HL 
202:  Unger  v.  Boas,  18  Pa.  601;  Yallett  r.  Parker,  6 
Wend.  616;  Pace  v.  Martin,  2  Duv.  (Ky.)  522;  Hohnan 
V.  Bingo,  86  MiBS.  690. 

So  a  note  given  for  money  lent  to  gamble  with  li 
TOid.  Williams  v.  Judy,  8  HL  282;  Buckman  v. 
Bryan,  8  Denio,  840;  Morgan  v.  Grotty  6  Denio,  864; 
Tidmore  v.  Boyce,  2  Mill,  Const.  Bep.  (8.  C.)  200; 
Mordecal  v.  Dawkins,  9  Bioh.  L.  882;  Maohir  v. 
Moore,  2  OratL  257. 

8o  the  indorsement  of  a  valid  draft  in  payment 
of  a  gambling  debt  conveys  no  title.  Williams  t* 
Wall,  60  Mo.  818. 

But  where  a  person  who  has  lost  money  at  gam« 
bling  gives  his  note  to  a  third  person,  who  there* 
upon  pays  an  adequate  consideration  to  the  winner, 
the  note  Is  not  void.  Jones  v.  Sevier,  1  Lltt.  (Ky.) 
50;  Mooring  v.  Stanton,  Mart.  (N.  C.)  68. 

So  where  an  innocent  holder  is  induced  to  take  a 
note  given  in  consideration  of  money  won  at  gam- 
bling, by  the  representations  of  the  maker,  he  may 
recover.  Manning  v.  Manning,  8  Ala.  188;  Fuller 
V.  Hutchlngs,  10  CaL  528;  Ivey  v.  Nicks,  14  Ala.  504. 
Compare  Caisan  v.  Bambert,  2  Bay,  560. 

The  same  rule  applies  to  the  assignee  of  a  bona 
given  for  a  gambling  consideration.  Woodson  v. 
Barrett,  2  Hen.  ft  Mun.  80;  Buokner  r.  Smith,  1 
Wash.  (Ya.)  206. 

The  assignment  of  a  bill  of  goods  lost  at  a  gam- 
bling table,  unaccompanied  by  actual  delivery  of 
the  goods,  is  no  consideration  for  a  note  or.oheok. 
Hockaday  v.  Willis,  1  Speen,  L.  8T9, 

Bondt  iflven  for  a  ocuntiUno  eonsfttoroMofi  ors  In- 
valid. 

A  bond  to  convey  land,  given  for  a  gambling  con- 
sideration, does  not  bind  the  obligor;  but  If  it  be 
assigned  to  a  bona  fide  purchaser  for  value,  and 
conveyance  of  the  land  be  made  to  him,  neither  the 
obligor  nor  his  heirs  can  afterward  question  the 
consideration  where  the  statute  against  gamblinir 
vitiates  deeds  only  in  the  hands  of  the  winner. 
Chiles  V.  Coleman.  2  A.  K.  Marsh.  206. 

So  where  one  obtains  a  bond  by  gambling  and 
collects  part  of  it  from  the  obligor,  who  gives  a 
new  bond  for  the  balance,  such  new  bond  Is  invalid, 
the  original  Iiond  being  based  on  a  gambling  con- 
sideration.   Stone  V.  Mitchell,  7  Ark.  91. 

A  bond  taken  on  the  compromise  of  an  action  on 
a  gambling  contract,  if  the  money  won  Is  a  part  of 
the  consideration,  la  void.  Turner  v.  Peacock,  S 
Dev.  L.80B. 

45 


See  also  8  L.  R.  A.  275;  9  L.  R.    A.  70S:  28  L.  R.  A.  568. 
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EEROR  to  the  Circuit  Court  for  De  Ealb 
CouDty  to  review  a  Judgment  iu  favor  of 
plaintiff  in  an  action  upon  a  promissory  note 
which  was  alleged  to  he  void  because  founded 
upon  a  wagering  consideration.    Bevened. 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  Dan  Williams  for  plaintiff  in  error. 

Messrs,  John  M.  Oaut  and  WilL  T.  Hale* 
for  defendant  in  error: 

The  money  was  advanced  by  Williams  & 
Co.,  after  the  transaction  was  closed  and  the 
loss  incurred,  and  was  simpler  a  loan  of  money 
made  by  the  agent  to  the  principal  not  to  in- 
duce him  to  enter  into  an  illegal  transaction, 
or  to  carry  through  one  already  entered  upon, 
but  simply  to  pay  his  loss,  after  it  had  already 
been  sustained;  and  a  note  given  therefor  was 
Talid. 

Marshall  y.  Thurston,  8  Lea,  740. 

In  the  absence  of  positive  enactment,  a  bona 
fide  holder  of  a  bill  or  note  may  recover  there- 
on, if  he  had  no  notice  of  the  illegality  at  the 
time  he  became  the  holder. 

Chitty,  Bills,  pp.  81,  82. 

The  "positive  enactment"  referred  to  means 
a  positive  enactment  not  merely  that  the  gam- 
ine contract  shall  be  void  but  that  all  nego- 
tiable instruments  bfised  thereon  shall  be  void. 

L&ioe  V.  Waller,  2  Doug.  (Eng.)  736;  VaUett 
v.  Parker,  6  Wend.  617;  Chitty,  Bills,  81,  82, 
104,  105;  1  Daniel,  Neg.  Inst.  §§  197,  198. 

Snod£^ras8»  /.,  delivered  the  opinion  of  the 
court: 

The  only  Question  in  this  case  is  whether  an 
innocent  holder  of  a  note  founded  on  a  gaming 
consideration  can  recover  of  the  maker.  The 
note  sued  on  was  void  in  the  hands  of  the 
payee.  It  was  given  in  settlement  of  loss  sus- 
tained by  plaintiff  in  error  while  dealing  in 
futures  with  Williams  &  Co.  There  was  no 
intent  to  take  or  deliver  grain  pretended  to  be 
purchased  on  the  one  hand  or  sold  on  the  other. 
The  contract  to  do  so  was  therefore  gaming, 
and  void  by  express  statute.  Act  1888,  p.  881; 
McGrew  v.  City  Produce  Exchange,  85  Tenn. 
672. 

Nor  does  it  matter  that  Williams  &  Co.  pre- 
tended to  be,  or  were,  mere  agents  in  the  trans- 
action. They  knew  of  and  participated  in  its 
illegality,  and  could  maintain  no  action  on  the 
note  given  them  for  the  loss  sustained  by  their 
alleged  principal  Beadles  v.  Ownl^i/,  16  Lea, 
424. 

But  they  transferred  the  note  taken  by  them 
In  settlement  of  the  loss  sustained  by  plaintiff 
in  error  to  the  American  National  Bank,  be- 
fore due,  for  value;  and  the  Bank  had  no  no- 
tice of  the  illegality  of  consideration.  It  is 
therefore  insisted  the  Bank  may  recover  as  an 
innocent  holder,  and  the  circuit  judge  so  held. 

Our  Statute  makes  all  wagering  contracts 
void  to  the  extent  of  the  wagering'  considera- 
tion, and  provides  that  no  money  or  property 
won  by  any  species  or  mode  of  gaming  shall 
be  recovered  bv  action,  and  that  any  money  or 
properly  so  paid  or  delivered  may  be  recovered 
back  by  the  payor,  his  wife,  children,  next  of 
kin  or  creditors.    Code,  g  2488  et  seq. 

The  particular  species  of  gaming  now  being 
considered  is  made  a  misdemeanor,  and  pun- 
ished as  such,  the  limitation  as  to  the  least 
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punishment  being  more  severe  than  that  of  oi^ 
dinary  gaming.    Act  1883,  $  8. 

Thus  it  appears  that  such  contract  is  not  only 
against  public  morals,  and  public  policy,  and 
public  statute, — malum  in  se,  and  malum  pro- 
hibitum,— and  that  it  is  declared  void,  but  it  i» 
also  made  a  crime,  and  punished  as  such.  The 
general  rule  that,  as  between  the  innocent 
bolder  and  the  maker,  the  consideration  can- 
not be  inquired  into,  is  subject  to  the  excepUoi^ 
that  it  may  be  done  if  the  consideration  wa» 
gamine  or  usurious.    8  Kent,  Com.  0th  ed.  99. 

By  the  great  wei^iht  of  authority,  notes  givei^ 
in  consideration  of  a  contract  against  morals,, 
public  policy  and  public  statute  are  void  in 
any  hands.    2  Am.  &  Eng.  Cyclop.  Law,  868,  i 
and  votes. 

Perhaps  there  are  no  exceptions  where,  ia 
addition,  the  transaction  is  also  oriminal. 

It  is  insisted,  however,  that  the  Statutes  re- 
ferred to  do  not  in  express  terms  declare  that 
negotiable  notes  so  executed  are  void  in  the 
hands  of  innocent  holders,  and  that,  unless  the 
Statute  so  declares,  they  will  be  held  good;  and 
for  this  proposition  Chitty  on  Bills,  104,  105, 
Daniel  on  Negotiable  Instruments,  §^  197,  198, 
and  several  cases  are  cited.  But  these  authori- 
ties (and  to  the  same  effect  is  §  192,  Story  on 
Promissory  Notes,  from  which  Mr.  Daniel 
copies  the  greater  part  of  sections  cited)  show 
that  the  Statute  need  not  expressly  declare  such 
notes  void.  If  it  does  so  by  necessary  implica- 
tion, it  is  sufficient.  We  hold  that  the  Stat- 
utes referred  to  do  by  necessary  implicatioa 
make  such  notes  void,  in  making  the  contract 
under  which  they  are  executed  void  and  crimi- 
nal. But  the  Statute  goes  further.  It  affirma- 
tively shows  that  such  negotiable  notes  are  not 
to  be  used,  and  makes  the  transfer  of  such  a 
note  to  a  party  ignorant  of  its  illegality  a  crimi- 
nal offense.    Code,  ii§  2444,  5708. 

It  results,  therefore,  that  the  Bank  cannot 
maintain  an  action  on  the  note  in  controversy, 
and  the  judgment  of  the  circuit  judge  must  oe 
reversed,  and  judgment  entered  here  in  favor 
of  plaintiff  in  error.  The  costs  of  both  courts, 
will  be  paid  by  the  Bank. 


M.  T.  CART  WRIGHT,  Appt,, 

J.  M.  DICKINSON,  Assignee,  etc.,  of  the 
Grubbs  Cracker  Co. 

(....Tenn > 

1.  An  attempt  to  release  a  otoekliolder 
from  his  stock-subscription  contract  by 

the  general  manager  of  a  oorporation,  who  is  also 

Note.— Stockholder  cannol  he  released  from  M» 
subscription  contracL 

A  corporation  has  no  legal  capacity  to  release  an 
original  sulHcrlber  to  Its  capital  stock  from  pay- 
ment of  it,  in  whole  or  In  any  part.  Morgan  ▼. 
Strutbers,  181 U.  8. 246  (38  L.  ed.  182);  Burke  v.  Bmlth^ 
88  U.  8. 16  WalL  890  (21  L.  ed.  861);  Bedford  B.  Co.  ▼. 
Bowser,  48  Pa.  28;  Greenes  Brice,  Ultra  Vires. 

Yet  a  subscriber  may  make  any  arrangement  for 
the  security  of  his  shares  provided  it  does  not  lueon 
the  amount  of  his  subscription.  Morgan  ▼.  Stni^ 
thers,  supra. 


See  also  12  L.  R.  A.  307. 


Ib90. 


Cartwrigut  t.  Dickinson. 


Tew 


Mb  lATffest  Ptockbolder,  secretary  and  treasurer, 
on  the  8tockbolder*9  request  that  he  would  dis- 
poee  of  his  stook,  whereby  he  causes  entries  to  be 
made  on  the  books  chargring  off  the  balanoe  due 
for  unpaid  calls  and  crediting  to  the  stockholder 
the  sums  paid  by  him,  will  not  avail  to  release  the 
stockholder  where  no  attempt  is  made  to  transfer 
his  shares,  although  the  manager  secures  new 
subscriptions  to  the  stock  In  place  thereof,  and 

.  both  parties  suppose  that  he  is  authorized  to  sub- 
stitute new  subscriptions  and  release  the  old 
ones. 

8.  The  Ikct  that  an  over-issue  of  stock 
will  be  the  result  where  stock  is  Issued  to 
new  subscribers  as  a  substitute  for  that  of  stock- 
holders who  wish  to  withdraw,  unless  an  attempted 
cancellation  of  the  earlier  subscriptions,  made 
with  supposed  authority  to  effect  such  substitu- 
tion, shall  be  upheld,  will  not  aid  such  Invalid  at- 
tempt at  cancellation. 

8.  A  stockholder  who  is  misled  by  state- 
ments of  the  manager  of  the  corporation 
whom  he  has  requested  to  dispose  of  his  shares,  to 
the  effect  that  they  have  been  sold  when  in  fact 
an  invalid  attempt  to  cancel  them  merely  has 
been  made.  Is  not  thereby  released  from  his  con- 
tract If  injured  his  remedy  is  against  his  agent, 
the  manager. 

4.   A  mistake  of  law  does   not  relieve  in 

■    equity  any  more  than  at  law. 

6.   An  assignee  of  a  corporation  who  has 

not  resigned  his  trust,  where  there  are  creditors 
whose  claims  he  must  provide  for,  is  not  prevent- 
ed from  bringing  suit  to  enforce  the  liability  of  a 
stockholder  on  his  stock  subscription  by  the  fact 
that  he  has  suffered  the  stockholders  to  resume 
business  with  the  machinery  assigned  to  him, 
taking  a  bond  for  its  protection. 

(February  4. 1880.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Davidson  County, 


in  favor  of  defendant  in  a  suit  by  an  alleged 
crecUtor  of  an  insolvent  corporation  to  enforce 
payment  of  his  claim  out  of  assets  in  the  hands 
of  its  assignee,  in  which  a  cross-bill  was  filed 
to  enforce  complainant's  liability  upon  bis 
stock  subscription.    Affirmed, 

Tbe  facts  are  fully  stated  in  the  opinion. 

Messrs,  E.  B.  Rucker  and  Whitman  A» 
Gamble*  for  appellant: 

Mr.  Cartwright  was  never  a  stockholder  in 
this  company,  for  be  simply  subscribed  for 
eighty  shares  of  stock,  but  aid  not  pay  for 
one  of  them.  A  subscriber  is  not  a  stockhold- 
er, but  has  only  placed  himself  in  a  position  to 
become  one. 

Cook,  Stock  and  Stockholders,  No.  4,  §  208. 

When  stock  has  been  subscribed  and  paid 
for,  and,  before  a  certificate  is  issued  to  the 
subscriber,  another  subscribes,  pays  for  and 
secures  a  certificate  of  stock,  the  remedy  of  the 
first  subscriber  is  not  against  the  company  and 
the  certificate-bolder  to  set  aside  tbe  certificatf , 
and  have  the  company  issue  him  one,  but 
against  the  company  to  recover  bis  money  back» 
and  damages  for  the  breach  of  the  contract. 

Cook.  Stock  and  Stockholders,  §  74. 

For  the  refusal  of  tbe  corporation  to  issue 
original  stock  to  a  subscriber  the  measure  of 
damages  is  the  difference  l)etween  the  price 
contracted  for  and  the  market  value  on  tbe  day 
when  the  issue  ought  to  have  been  made. 

Cook,  Stock  and  Stockholders,  §74,  note  8; 
Van  Allen  v.  Illinois  Cent,  R,  Co.  7  Bosw.  515; 
Baltimore  City  Pass.  R,  Co.  v.  Sewell,  85  Md. 
238;  FinUy  ShoedL.  Co.  v.  Kvriz,  84  Mich.  89; 
Wallace  v.  Townsend,  1  West.  Rep.  806,  48 
Ohio  St.  587. 

The  company  reported  that  it  had  paid  back 
to  Cartwright  $2,000.  A  corporation  has  tbe 
right  to  purchase  its  own  stock. 


The  directors  or  trustees  of  a  company  are  incom- 
petent to  release  an  orijrinal  subscriber,  or  to  make 
any  arransrement  with  him  by  which  the  company, 
its  creditors  or  the  State  shall  lose  all  of  the  benefit 
of  his  subscription.  Putnam  v.  New  Albany  &  S.  0. 
J.  R.  Co.  ("Burke  v.  Smith")  83  U.  8. 16  Wall.  890  (21 
.  L.  ed.  861);  Upton  v.  Trlbilcock«  01  U.  S.  i5  (28  L.  ed. 
208);  Bouton  v.  Dement,  11  West.  Bep.  487,  123  HI. 
142. 

No  by-law  or  resolution  of  the  stockholders  of  a 
corporation,  opposed  to  the  rights  of  creditors,  can 
,  authorize  the  release  of  the  obligation  of  a  solvent 
'  stockholder  to  pay  for  stock  taken  by  him,  even 
though  such  release  be  in  consideration  of  his  sur- 
rendering his  stock.  Farnsworth  v.  Bobbins,  86 
Minn.  369. 

The  liability  imposed  upon  stockholders  is  a  se- 
curity over  which  corporate  authorities  have  no 
control;  it  is  not  a  primary  source  for  payment  of 
the  corporation  debts.  Ealkenbaoh  v.  Patterson, 
1  West.  Bep.  169,  43  Ohio  St.  850. 

A  provision  in  the  charter  of  a  bank  that  stock- 
holders shall  be  liable  to  the  amount  of  their  stock 
means  liable  in  a  sum  equal  to  the  amount  of  the 
balance  unpaid  of  the  subscription  for  stock.  Boot 
V.  Slnnock,  8  West.  Bep.  674, 120  111.  86a 

Capital  stock  aUvstfund. 

The  capital  stock  of  the  corporation  defendant, 
and  any  unpaid  portions  of  such  capital  stock,  must 
be  considered  in  equity  as  a  trust  fund  spedflcally 
charged  with  the  payment  of  the  debts  of  the  oor- 
*  poration*  Nathan  v.  Whltlook,  9  Paige,  1S2;  Wlnans 
V.  MoKeaa  B.  ft  Nav.  Co.  6  Blatchf.  222;  Fort  Bd- 
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ward  ft  Ft  M.  PI.  Boad  Co.  v.  Payne,  17  Barb.  676; 
nni-m  Nat.  Bank  v.  Douglass,  1  McCrary,  91;  Spear 
V.  Grant,  16  Mass.  9;  Wood  v.  Dummer,  3  Mason,  808; 
BriggB  V.  Penniman,  8  Cow.  387;  Slee  v.  Bloom,  19 
Johns.  466,  474;  Hume  r,  Winyaw  ft  W.  Canal  Co.  4 
Am.  Law  Mag.  92, 1  Carolina  L.  J.  217;  Ward  v.  Oris- 
woldvlUe  Mfg.  Co.  16  Conn.  693;  Mann  v.  Pentz,  8  N. 
Y.  422;  Dayton  v.  Borst,  81 N.  Y.  436;  Yose  v.  Grants 
15  Mass.  60S. 

No  agreement,  device  or  artiflce  between  the  com- 
pany and  its  stockholders,  the  effect  of  which  is  to 
deprive  the  creditor  of  the  benefit  of  this  fund,  or 
an y  portion  of  it,  is  valid  against  creditors.  Sawyer 
V.  Hoag,  84  U.  S.  17  Wall.  610  (21  L.  ed.  731);  Mann  v. 
V.  Cooke,  20  Conn.  188;  Slee  v.  Bloom,  19  Johns.  477; 
Sagory  v.  Dubois,  8  Sandf.  Ch.  466;  Peychaud  v. 
Hood,  23  La.  Ann.  782:  Abler  v.  Milwaukee  Pat^ 
Brick  Mfg.  Co.  18  Wis.  57;  Upton  v.  Hansbrough,  9 
BiSB.  417;  Mangles  v.  Grand  Collier  Dock  Co.  10  Sim. 
519;  Society  for  D.  of  Praot.  Knowledge  v.  Abbott^ 
2Beav. 660;  Leeke's  Case,  K  B.  11  Eq.  100; iteDls- 
deri,  K  B.  11  Bq.  245. 

An  agreement  of  a  corporation  that  no  calls  or 
assessment  shall  be  made  upon  the  stockholders  Is 
void  as  to  creditors.  Sanger  v.  Upton,  91  U.  S.  66 
(23L.ed.2aO);Soovlll  v. Thayer,  106  U.S.  143 (26 L. 
ed.  968). 

If  the  directors  of  a  private  corporation  fftil  to 
make  the  assessments  and  collections  necessary  to 
meet  the  demands  of  creditors,  a  court  of  equity 
will  take  jurisdiction,  at  the  instance  of  creditors, 
and  enforce  the  necessary  assessments.  Glenn  v. 
Semple.  80  Ala.  160;  Hatch  v.  Dana,  101  U.  a  206  <25 
L.ed.885). 
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Cook,  Stock  and  Stockholders,  §g  168,  193, 
note  S,  SlhFXrst  I^'at.  Bankv,  Salem  0,  F,  M. 
Co.  89  Fed.  Hep.  96;  JacksonY,  Sligo M.  &  M. 
Co,  1  Lea,  210. 

Tbe  only  call  that  was  made  by  said  oom> 
paDT  was  made  while  it  only  bad  of  the 
940i000  fixed  as  its  capital  stock  $86,800  sub- 
scribed. The  whole  amount  of  stock  must  be 
aubecribed  before  tbe  subscriber  can  be  legally 
called  on  for  his  subscription. 

Ready,  Memphis  Qayoea  Oas  Co,  9  Heisk. 
651;  Green's  Brice,  Ultra  Vires,  p.  153. 

When  all  the  capital  stock  of  the  corporation 
is  subscribed  for  and  taken,  no  other  person 
can  become  a  subscriber.  The  corporation  in 
such  a  case  has  no  stock  at  its  disposal,  neither 
can  the  corporation  if  it  has  issued  the  full 
amount  of  stock,  recover  on  subscriptions  in 
excess  of  such  certiflcates,  nor  can  corporate 
creditors  even  enforce  any  such  subscriptions. 

Cook,  Stock  and  Stockholders,  g  72;  Seig- 
nourct  ▼.  Home  Ins.  Co,  24  Fed.  Rep.  332; 
Qrangers  L,  d  HJns,  Co,  v.Kamper/l^  Ala.  325. 

As  soon  as  tbe  company  bad  issued  certificates 
to  $40,000,  its  power  and  authority  to  issue 

Seovill  V.  Thayer,  105  U.  8. 148  (26  L.  ed. 
968);  New  York  db  JV.  ff.  E.  Co,  v.  Schvyier, 
34  N.  Y.  30;  Chicago  City  R,  Co,  v.  AOerton, 
85  U.  S.  18  Wall.  234  (21  L.  ed.  902). 

A  change  in  the  amount  of  tbe  capital  stock 
will  work  a  discharge  ol  the  subscriber  not  con- 
senting thereto. 

Cook,  Stock  and  Stockholders  ;  Qreen's 
Brice,  Ultra  Vires,  p.  84. 

When  the  subscribers  who  paid  for  the 
$40,000  of  stock  received  certificates  of  stock 
therefor,  they  became  genuine  stockholders  in 
the  company,  and  as  between  them  and  the 
company  it  made  no  difference  whether  they 
were  subscribers  for  the  first  $40,000  subscribed, 
or  the  subscribers  for  the  last  $40,000. 

Winters  y.  Armstrong,  37  Fed.  Rep.  522; 
Butler  T.  Aspinwall,  83  Fed.  Rep.  217;  Delano 
T.  ButUr,  118  U.  S.  634  (30  L.  ed.  260). 

An  amendment  by  the  corporation,  whereby 
its  capital  stock  is  attempted  to  be  increased,  will 
work  a  discharge  to  the  subscriber. 

Green's  Brice,  Ultra  Vires,  133,  note  a; 
Evg/ies  v.  Antietam,  84  Md.  316;  Cook,  Stock 
and  Stockholders,  281, 602;Deadertckv,  Wilson, 
8  Baxt.  126;  Sc&viU  y.  Thayer,  105  U.  S.  143 
(26  I.,  ed.  968);  Qrangers  L,  db  H,  Ins,  Co,  y. 
Kamper,  73  Ala.  825. 

Among  the  amendments  that  will  release  a 
stockholder  from  his  subscription  is  that  of 
issuing  preferred  stock. 

Ecerhart  y.  West  G/tester  d  P,  R,  Co,  28  Pa. 
839;  Rutland dB.  R,  Co.  y.  ThraU,^  Yt,  536. 

When  the  subscribers  other  than  Cartwright 
permitted  the  issuance  of  certificates  of  stock 
to  other  parties,  or  agreed  to  release  him,  he 
ceased  to  be  any  longer  bound  upon  his  sub- 
scription. 

Cook,  Stock  and  Stockholders,  g  169,  notes 
1,  S;  istuart  y .  Valley  R.  Co,  32  Gratt.  146. 

Messrs,  Dickinson  A  Fraiert  for  ap- 
pellee: 

Subscriptions  are  binding  from  the  time 
they  are  made. 

Morawetz.  Priv.  Corp.  §  59. 

Unpaid  capital  stock  is  a  fund  for  payment 
of  debts. 
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Code,  g  1708;  CIiaseY,  East  Tennessee,  F.  A  G. 
R.  Co,  5  Lea,  416;  Padueah  d  M,  B,  Co.  v. 
Parks,  86  Tenn.  560. 

Shareholders  cannot  be  released  by  the  com- 
pany or  agents  from  liability  to  creditors,  on 
stock  subscription. 

Morawetz,  Priy.  Corp.  §§824, 841;  Sanger  y. 
Upton,  91 U.  S.  60  (23  L.  ed.  222}. 

x9or  can  they  be  released  bydirectois. 

Chase  y.  EaH  Tennessee,  v.  d  Q,  R,  Co.  5 
Lea,  417;  Moses  y.  Ccoee  Bank,  1  Lea,  408. 

It  requires  the  unanimous  consent  of  stock- 
holders and  creditors. 

Morawetz,  Priy.  Corp.  §§  109,  802,  908s 
Cook,  Stock  and  Stockholders,  168,  169. 

Nor  can  subscribers  release  themseWes  from 
liability  to  future  creditors  to  contribute  capi- 
tal. 

Morawetz.  Priy.  Corp.  §  824;  5i/rite  y.  Smith, 
83  U.  S.  16  Wall.  390(21  L.  ed.  361};  Upton  y. 
Tribikock,  91  U.  8.  45  (^23  L.  ed.  203). 

Nor  can  the  corporation  purdiase  the  stock 
and  thus  release  the  subscriber. 

Morawetz,  Priy.  Corp.  §8  111,  118. 

Excessiye  subscriptions  ao  not  alter  the  con- 
tract between  the  existing  members. 

Morawetz,  Priy.  Corp.  §  58;  Cook,  Stock  and 
Stockholders,  76. 

An  increase  of  stock  beyond  the  amount 
authorized  is  yoid,  but  the  sub8crit)ers  to  the 
yalid  amount  are  liable  to  assignees. 

SeoviU  y.  Thayer,  106  U.  S.  143  (26  L.  ed. 
968);  Morawetz,  Priv.  Corp.  §§  58, 115, 116.  See 
Pullman  y.  Upton,  96  U.  S.  328  (24  L.  ed.  818); 
Chiibb  y.  Upton,  95  U.  S.  667  (24  L.  ed.  524). 

Lnrton*  J,,  delivered  the  opinion  of  the 
court: 

The  Grubbs  Cracker  Company  is  a  corpora- 
tion organized  July,  1885,  under  the  Qeneral 
Incorporation  Law  of  this  State.  In  October, 
1887,  being  insolyent,  it  made  a  deed  of  assign- 
ment to  Dickinson  as  tnistee,  to  equally  secure 
all  creditors.  The  original  bill  was  filed  by 
Cartwright,  claiming  to  be  a  creditor  of  the 
corporation,  for  tbe  purpose  of  enforcing  pay- 
ment out  of  the  assets  in  defendant's  hands. 
One  of  the  demands  set  up  is  not  now  resisted. 
The  other  is  contested  as  being  without  con- 
sideration. The  assignee,  after  answering, 
filed  a  cross-bill  to  recoyer  some  $6,000  allegra 
to  be  due  upon  unpaid  calls  on  stock  owned 
by  Cartwright  in  the  Cracker  Company,  and  to 
recoyer  $1,000  paid  back  to  him  by  the  secre- 
tary and  treasurer  of  that  company  upon  an 
alleged  insufficient  cancellation  and  rescis- 
sion of  bis  liability  as  a  subscriber  for  stock. 
Cartwright,  before  the  charter  was  obtained, 
subscribed  for  $8,000  of  the  stock  of  the  pro- 
posed corporation.  A  charter  was  obtained  by 
the  usual  application  provided  for  by  the  Act 
of  1875.  The  subscribers  thereupon  met,  and 
organized,  by  accepting  the  charter,  adopting 
by-laws  and  electing  directors.  He  was  present 
at  this  meeting,  ana  was  elected  a  director,  and 
acted  as  such  Tor  a  year  thereafter. 

The  Act  of  1875  does  not  require  the  amount 
of  the  capital  stock  of  a  corporation  to  be  stated 
in  the  application  for  the  charter,  but  anlhor- 
izes  the  capital  to  be  fixed  subsequently  by  by* 
laws.  Such  a  by-law  was  adopter!  at  the  organ- 
ization,  and  the  capital  settled  at  $40,000,  to 
be  diyided  into  shares  of  $100  each.    A  few 


ue  receipt  oi  we  secretary  ana  ireasurer  lor 
tbatsum,  as  a  paymt^ni  upon  tiU  sUck.  Tbe 
ismainderot  the  sum  due,  $8,000,  be  bus  never 

K'd,  and  now  claims  tbat  bis  contract  has 
a  canceled  or  reacirded,  and  that  he  is  not 
liable  therefor.  Tbe  facts  upon  wbich  this 
deCense  is  placed  are  these:  In  Jiilf ,  1833,  one 
year  after  the  company  began  business,  Cart- 
wright,  desiring  to  niilidraw  therefrom,  spoke 
to  Mr.  Orubbs,  and  asked  him  to  dispose  of  bis 
stock.  Qrubba  was  the  brother-in-law  of 
Cartniigbt,  was  the  largest  stockholder  Id  the 
corporaiioD,  and  was  its  secretary  and  treasurer 
and  general  manager.  Qrubba,  it  seems,  did 
accordingly  underlake  to  dispose  of  liis  stock, 
wbich  appears  at  that  date  to  have  been  sal- 
able at  mr,  September  2,  1888.  Qnibbs  Inld 
bim  be  bad  made  a  disposition  of  the  shares, 
and  by  bis  direction  Ibe  proper  entries  were 
made  on  the  books  of  the  company,  by  which 
tbe  balance  due  as  for  unpaid  calls  was  charcnj 
off,  and  the  $3,000  theretofore  paid  la  on  Qrst 
call  was  credited  to  tbe  personal  account  of 
Cartwright.  Of  tbia  credit,  $600  were  then 
paid  in  cash,  same  being  credited  on  the  stock 
receipt  previously  Iftkeu  for  amount  of  flret 
call.  Subsequently  this  receipt  was  surren- 
dered, and  the  note  of  the  corporation  eneculed 
to  Cartwrigbt  for  tbe  remainder.  This  note 
was  aftemards  reduced  by  payment,  and  a 
new  note  executed  which  Is  the  smaller  of  the 
two  demands  upon  wbich  tbe  original  bill  Is 
lUed. 

What  Gnibba  did,  which  he  supposed  au- 
thorized him  to  rescind  tbe  contract  by  which 
Cartwrigbt  had  purchased  sbsres,  was  this;  He 
went  upon  the  streets,  and  soliciled  new  tnb- 
Bcriptiona  to  the  stock  of  bis  company  ;  and 
when  be  had  obtained  these  be  regarded  hlm- 
aelt  as  authorized  to  rescind  the  contract  of 
Cartwrigbt,  and  release  him  from  all  obliga- 
tion as  a  shareholder  indebted  on  account  of 
bis  shares.  To  carry  out  his  purpose,  he 
caused  tbe  books  to  show  that  Cartwrigbt,  in- 
•tead  of  being  debtor,  was  a  creditor,  to  the 
extent  of  the  capital  which  be  was  allowed  to 
withdraw.  T'lPtiroofi'ocB  not  show  any  trans- 
fer of  Cartwrigbt'*  stock  to  other  persons,  or 
any  agreemem  mat  It  should  be  transferred  to 
Others,  or  that  Ibey  should  be  substituted  to  his 
rights  and  liabilities.  There  is  no  prt tense  of 
tbe  purchase  of  shares  from  Cartwnght  by 
other  persons.  On  the  conlrarv.  they  were 
prncuted  to  subscribe  for  new  shares,  Just  as 
Cartwrigbt  had  done  in  the  first  instance. 

Before  the  organization  of  the  corporation, 
and  acceplaace  of  the  sulscription  of  Cart- 
wright,  the  promoters  might,  perhaps,  aeree 
to  release  a  subscriber  by  substitutiog  other 
names  for  bia,  and  erasing  from  tbe  list  that 
of  the  recHlcitrant,  Cook,  Stock  and  Stock- 
boldere,  g  TS. 

But,  at  Ibe  moment  when  tbe  conditions  re- 
quired by  law  as  preliuiinary  to  the  granting 
of  a  charier  were  complied  with,  tbe  subscrib- 
ers became  shareholders,  entitled  to  a  voice,  as 
shareholders,  in  all  subsequent  proceedings, 
and  to  compel  a  specific  performance  of  tne 
contract  of  membership.  At  the  same  time, 
all  the  obligations  of  a  shareholder  were  as- 
sumed, and  the  liability  to  pay  the  amount  of 
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upon  toe  snares  is  a  mere  inciaent  or  memtwr- 
sliip;  and  the  fact  tbat  such  payments  have  not 
l>eea  made  does  not  aifect  the  slatua  of  the 
member  aa  a  shareholder  until  a  forfeiture  has 
been  declared  in  such  manner  as  provided  by 
tbe  cbarler.  The  fact  that  cerliflcatm  of  Ebarea 
have  not  been  issued  does  not  affect  the  ques- 
tion. 8uch  certificate  is  never  essential  to  con- 
stitute one  a  shareholder,  being  mere  evidence 
of  ownership  of  shares.  1  Morawetz,  Priv. 
Corp.  g  Q6,  and  cases  cited. 

This  view  of  the  effect  cf  a  certiflcale  baa 
been  heretofore  settled  In  this  State.  Corniek 
V,  Richardi,  8  Lea,  1;  Slait  v.  BuUer,  8fl  Tenn. 
B81;  Young  y.  South  Tredegar  Iron  Oo.  85  Tenn, 
18S. 

It  follows  that  Cartwrigbt  was  tbe  owner  of 
eighty  shares  of  tbe  capital  stock  of  this  cor- 
poratioa.  This  stAck  he  has  never  assigned  or 
transferred  to  any  other  person.  No  other  per- 
son claims  to  own  his  stock,  or  )o  be  in  any 
way  legally  or  equitably  entitled  to  have  it 
transferred  to  him.  Tbe  cancellation  of  hia 
subscription  was  inopernlive  to  cancel  his 
shares,  or  discharge  bis  obligations  to  pay  for 
them.  Unless  tbe  charter  authorizes  a  for- 
feiture of  shares  for  nonpayment  of  calls,  there 
is  no  power  in  tho  corporation  to  forfeit,  can- 
eel  or  annul  shares  once  lawfully  Issued.  The 
contract  of  shareholders  is  a  mulual  one. 
Without  the  consent  of  all,  one  cannot  be  re- 
leased from  liability.  Even  a  boac^  of  direc- 
tors cannot  discharge  tbe  contract  of  a  share- 
holder to  pay  for  his  shares  according  to  his 
contrati,  or  disfranchise  him  by  a  forfeiture 
declared  without  express  authority  of  law. 
Cha»e  V.  East  Teiij'/Mee,  V.  &  &.  B.  Gu.  6  Lea. 
41.^;  1  Uorawetz,  Prir.  Corp.  g  809,  and  cases 
died. 

The  argumentlbat,  if  In  fact  tbe  corporation 
received  from  Ibeir  new  subacritiers  the  same 
amount  of  money  which  Cartwrigbt  was  to 
contribute,  in  that  case,  whatever  was  done 
would  in  effect  be  tbe  substitution  of  the  cap- 
ital of  one  for  that  wbich  another  was  bound 
to  contribute,  is  plausible,  but  is  un!<ound  in 
law,  and  unsuslained  by  the  fads  of  this  case. 
— unsound  in  law,  because  the  mere  fact  of 
obtaining  certain  new  and  original  capital  can- 
not operate  to  empower  the  corporation  to 
return  capital  Iberetofore  embarked  in  the  en- 
terprise. These  new  subscribers,  by  their  sub- 
scription, undertook  to  contribute  additional 
cnpilal,  and  not  to  mibslilute  their  capital  for 
money  to  be  withdrawn.  This  was  not  their 
engagement.  This  is  the  difference  between 
tbe  purchase  of  Cartwrighl's  shares  and  the 
subscribing  for  new  shares,  and  the  diRtinctioo 
between  the  effect  of  buying  shares  already  is- 
sued and  subflcribing  for  new  shares.  In  tbe 
latter  case,  new  capital  is  contributed,  while  in 
the  forioer  only  the  legal  title  of  aliares  is 
changed.  Tbe  new  subscriber,  as  well  as  the 
old,  had  a  right  to  demand  that  every  share- 
holder be  compelled  to  pay  his  sharea  up  ac- 
cording to  coniract.  There  was  no  more  au- 
thority to  cancel  Cartwrigbt's  shares,  and 
release  bim  from  liability,  after  this  additional 
capital  was  contributed  than  tbere  was  t^fore. 
Tiie  contention  is  not  sound  In  fact.  Hr. 
Qrubba  seems  to  have  auppoaed  that  be  bad  th« 
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right  to  release  sharebolders  from  their  obliga- 
tioDs,  just  as  suited  them  or  him.  He  seems 
likewise  to  have  supposed  that  be  was  author- 
ized to  take  new  subscribers,  to  take  the  place 
ot  such  as  chose  to  withdraw,  and  to  furnish 
new  capital  as  the  necessities  of  the  business 
demanded. 

The  share  list  shows  several  shareholders, 
who,  after  experimenting  with  the  cracker 
business,  withdrew,  and  bad  their  money  re- 
turned. So,  when  Mr.  Grubbs  undertook  to 
get  new  stock,  to  take  the  place  of  old  stock 
owned  by  Cartwrigbt,  he  seems  to  have  had 
other  arrangements  of  some  sort  to  carry  out; 
for  he  says  that  he  got  these  new  subscribers 
to  "cover"  Cartwright's  stock,  and  that  of 
•others  to  whom  be  made  the  same  promise. 
The  fact  that  the  authorized  limit  of  |40.000 
bad  been  reached  does  not  seem  to  have  been 
any  embarrassment  whatever.  He  says  be  got 
an  amount  of  new  subscriptions,  after  he 
agreed  to  place  Cartwright's  stock,  equal  to 
bis,  or  greater.  In  this  he  is  shown,  by  a  care- 
ful examination  of  the  stock  list,  to  have  been 
mistaken.  The  total  of  stock  subscriptions 
July  1,  1886,  was  $50,000.  The  stock  in  Oc- 
tober, 1886,  inclusive  of  Cartwright's,  was 
about  $67,000.  Then,  to  cover  Cartwright's 
$8,000,  and  that  of  others  to  whom  he  had'made 
the  same  promise,  there  could  not  have  been 
over  $7,000  obtained.  Then  it  is  not  even  the 
■case  of  money  of  a  new  subscriber  having  fully 
taken  the  place  of  an  old  one  suffered  to  with- 
>draw.  Tbat  the  corporation  at  the  time  had 
actually  received  the  full  sum  of  $40,000,  and 
that  that  was  the  limit  of  its  authorized  capital, 
cannot  avail  Cartwrisht.  If  the  shares  sub- 
scribed after  the  limits  of  $40,000  had  been 
reached  were  valid  and  lawful,  then  the  cor- 
poration was  entitled  to  a  much  larger  sum 
than  $40,000.  If,  on  the  other  hand,  these 
subscriptions  were  void,  then  they  were  not 
enforceable,  and  money  actually  paid  could 
not  be  lawfully  held,  if  demanded  by  such 
subscriber,  creditors  out  of  the  way.  If  the 
transaction  be  looked  at  as  a  purchase  of  the 
shares  held  by  the  corporation,  then  it  is  equal- 
ly ineffective.  Whatever  power  a  corpora- 
tion may  have  to  deal  in  its  own  shares  for 
purpose  of  sale,  or  to  secure  a  debt,  it  is  too 
clear  for  argument  that  it  cannot  reduce  its  au- 
thorized capital  by  purchasing  its  own  shares 
for  cancellation.  1  Morawetz,  Priv.  Corp. 
§§111-113. 

The  case  of  Jackson  t.  8ligo  M,  db  M.  Go,,l 
Lea,  210.  does  not  hold  a  contrary  doctrine,  as 
argued  by  counsel.  The  sale  of  stock  sus- 
tained in  that  case  was  not  a  sale  to  the  cor- 
poration, but  to  one  Sloan,  a  stranger. 

The  next  defense  urged  is  tbat  the  corpora- 
tion has  violated  its  charter  by  increasing  its 
capital  stock,  and  that  it  has  already  issued 
stock  certificates  in  excess  of  its  lawful  capital, 
and  that  therefore  it  is  not  in  the  power  of  the 
corporation  to  issue  valid  shares  to  him.  The 
capital  fixed  by  by-law.  of  $40,000.  was,  as  we 
have  already  seen,  exceeded  by  the  action  of 
Grubbs,  in  obtaining  subscriptions  in  excess  of 
tJiat  limit.  This  was  unauthorized  by  the 
shareholders,  or  the  directors.  Such  sul)scrip- 
tions  for  new  shares,  after  $40,000  bad  been 
taken,  were  null  and  void.  In  February,  1887, 
the  shareholders  amended  their  by-laws  so  as  to 
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increase  their  authorized  capital  to  $100,000. 
This  was  intended  to  legalize  the  excess  of 
shares  already  taken,  and  authorized  a  further 
increase.  Under  this  amendment  new  stoc^ 
was  taken,  until  the  whole  list  reached  about 
$76,000.  After  tne  assignment  to  Dickinson, 
a  scheme  for  the  reor^nization  of  this  busi- 
ness was  conceived,  and  the  shaieboldersai^ain 
amended  tbeir  by  laws  so  as  to  declare  all  stock 
theretofore  issued  "common"  stock,  and  to  au- 
thorize issuance  of  "preferred"  stock  to  tha 
amoimt  of  $80,000,  the  latter  lohave  a  prefer- 
ence, to  the  extent  of  6  per  cent,  in  payment  of 
dividends,  over  the  common  stock.  It  appears 
tbat  under  this  scheme  some  $28,000  of  prefer- 
red stock  has  been  sold,  thus  bringing  the  total 
of  shares,  excluding  Cartwright's,  to  somethinf 
over  $99,000.  Neither  of  these  amendments  of 
the  by-laws  were  made  in  pursuance  of  the  Act 
of  1888,  p.  212,  concerning  the  amendment  of 
chartersso  as  to  allow  an  increase  of  capital  stock. 
The  question  as  to  whether  the  capital  stock, 
having  been  once  fixed  by  by-law,  as  provided 
by  the  General  Incorporation  Law  of  i875,  can. 
be  increased  without  an  amendment  of  the  char- 
ter in  the  manner  pointed  out  by  the  Act  of  1883, 
is  a  grave  one,  and  is  reserved,  for  the  reason 
that,  in  the  view  we  have  of  this  case,  it  need 
not  be  decided.  This  question  cannot  affect 
Cartwright's  liability  to  pay  for  his  shares.  By 
his  subscription,  as  we  have  seen  already,  he 
became  a  shareholder.  His  shares  are  not  af- 
fected by  the  subsequent  issue  of  shares  in  ex- 
cess of  charter  limits.  If  these  shares  were  is- 
sued without  power  upon  the  part  of  the  corpo- 
ration to  issue  them,  they  are  absolutely  void » 
and  confer  no  rights  of  membership  upon  those 
who  hold  them.  In  a  contest  between  them  and 
the  holder  of  shares  subscribed  before  the  capital 
was  all  taken  they  would  be  excluded  from  all 
parlicipation  in  the  manaj^ment  or  profits  of 
the  business.  SeoviH  v.  Ifiayer,  105  U.  B.  143 
[26  L.  ed.  968]. 

That  the  corporation  has  been  guilty  of  a 
violation  of  its  charter  in  this  or  any  other  mat- 
ter is  no  defense  to  an  action  for  calls  due  from 
a  shareholder  upon  his  shares.  The  remedy 
was  against  the  corporation,  to  restrain  such 
alleged  illegal  action,  or  is  against  the  agents 
personally,  for  any  wrong  and  injurv  done  him. 
It  furnishes  no  reason  why  he  shall  not  carry 
out  his  own  contract.  The  usual  rule,  by  which 
the  breach  of  a  contract  upon  one  side  justifies 
its  breach  or  abandonment  by  the  other,  baa 
little  application  in  cases  of  this  character.  1 
Morawetz,  Priv.  Corp.  §  116,  and  cases  cited. 

The  question  as  to  whether  the  issuance  of 
prcferr^  stock  was  valid  and  effectual  as 
against  shareholders  not  assenting  then  ur  sub- 
sequently we  do  not  determine.  Operative  or 
inoperative,  it  does  not  affect  the  contract  to 
pay  for  the  shares  hj  the  owner  because  of  his 
contract  of  subscription.  The  fact  that  he  has 
not  had  notice  of  subsequent  meetings  of  share- 
bolders, or  opportunity  to  attend,  or  protect 
himself  against  the  action  of  the  other  share- 
holders affecting  the  value  of  his  stock,  cannot 
operate  to  release  him  from  his  contract.  Kei- 
ther  the  directors  nor  the  shareholders  had  any 
knowledge  of  the  arrangement  by  which  ha 
supposed  he  was  released.  In  January,  1887,. 
several  months  after  his  arrangement  with  Mr. 
Grubbs  had  been  perfected,  the  latter  informed 
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the  board  of  directors  that  there  was  a  yacanc^ 
in  the  board,  Mr.  Cartwrigbt  haying  sold  hu 
«tock.  The  yacancy  was  thereupon  filled. 
The  directors  and  shareholders  thereafter  as- 
sumed that  his  shares  had  been  in  fact  sold  to 
others.  Grubbs,  in  so  far  as  he  undertook  to 
•dispose  of  his  shares,  was  the  agent  of  Cart- 
wni;ht  in  such  disposition.  I  f  Cart wright  was 
misled  and  deceiyed  by  the  statement  of  Qrubbs 
that  he  had  sold  his  shares,  and  thereby  lulled 
into  a  course  of  action  or  non-action,  whereby 
he  has  suffered,  he  can  look  only  to  his  agent 
for  recoupment.  If,  on  the  other  hand,  he 
knew  the  exact  facts  upon  which  Qrubbs  as- 
sumed authority  to  cancel  his  shares,  and  acted 
•either  upon  the  opinion  of  Grubbs  or  bis  own 
opinion,  or  their  concurrent  opinion,  that  up- 
on such  facts  the  law  empowered  Grubbs  to  do 
what  be  did  do,  and  that  he  had  a  legal  right 
to  release  him  from  his  contract,  then  both  mis- 
took  the  law.  That  a  shareholder  should  re- 
lease himself  from  liability  to  pay  for  bis  shares 
by  proof  that  he  was  misinformed  as  to  a  fact 
by  his  own  agent,  or  misled  as  to  the  effect  of 
•certain  known  facts  upon  his  contract,  or  was 
ignorant  of  the  law  which  preyented  any  share- 
holder from  being  released,  or  bis  subscription 
canceled,  without  the  consent  of  the  other  share- 
holders, would  be  a  most  disastrous  doctrine. 
The  rule  that  a  mistake  of  law  does  not  relieye 
in  equity  any  more  than  at  law  is  well  settled. 
Upton  y.  Trmicock,  91 U.  8. 60  [23  L.ed.  206]. 


The  next  and  last  assignment  of  error  neces- 
sary to  consider  is  that  this  action  cannot  be 
mamtained  by  Dickinson  as  assignee.  This  ar- 
gument is  based  upon  the  facts  that  subsequent 
to  the  assignment  the  shareholders,  other  than 
himself,  by  means  raised  by  the  issuance  of 
preferred  stock,  heretofore  mentioned,  and 
with  borrowed  money,  compromised  the  great- 
er part  of  the  debts  of  the  corporation,  and 
that  the  assignee  has  suffered  them  to  resume 
business  with  the  machinery  assigned  to  him, 
they  haying  giyen  bond  for  its  protection.  The 
assets  thus  in  their  hands  are  probably  abvn- 
dant  to  pay  such  creditors  as  haye  not  yet  been 
settled  with.  The  only  effect  of  this  is  to  strip 
the  assignee  of  any  adyantages  which  creditors 
might  be  supposed  to  haye  in  a  suit  to  compel  a 
shareholder  to  pay  his  call,  oyer  the  same  action 
by  the  corporation.  We  haye  accordingly  treat- 
ed each  question  just  as  if  it  were  a  controyersy 
between  Cartwrigbt  and  the  Grubbs  Cracker 
Company.  That  Dickinson  is  entitled  to  main- 
tain this  suit  follows  from  the  fact  that  he  haa 
not  resigned  his  trust,  and  that  there  are  credit- 
ors whose  claims  he  must  proyide  for.  The 
claim  is  an  asset  in  his  hands,  and  it,  together 
with  other  assets,  remains  in  his  control  as  trus- 
tee, and  he  may  and  ought  to  reduce  them  to 
money,  and  pay  off  remaiDing  creditors,  and 
account  for  the  surplus  to  the  assignors. 

The  decree  qf  Vie  ehanceU<fr  must  be  affirmed, 
toith  eoeta. 


PENNSYLVANIA  SUPREME  COURT, 


Conrad  SCHHOEDER 

V, 

Anna  M.  GALLAND  et  al.,  AppU. 
(....Pa..—) 

L  salMSOiitraeior  who  ag^rees  with  the 
prlndiMbl  contractor,  knowlDtr  him  to  be 
Buoh,  to  execute  a  part  of  the  work  upon  a  hulld- 
ing  vhlob  the  latter  has  undertaken  to  construct, 
is  bound  to  take  notice  of  the  terms  of  the  orl^i- 
nal  contract,  and  his  right  to  a  lien  on  the  huUd- 
iDff  is  coDtrolled  thereby;  hence,  if  such  contract 
provides  that  the  buildlog  shall  be  delivered  free 
of  all  UcDB,  he  cannot  acquire  a  lien  thereon. 

(April  21. 1800L) 


APPEAL  by  defendants  from  a  Judgment  of 
the  Court  of  Common  PJeas  for  Lacka- 
wanna County  in  favor  of  plaintiff  in  an  action 
to  enforce  an  alleged  mechanic's  lien.  Be- 
versed. 

At  the  trial  defendants  submitted  certain  re- 
quests for  instruction,  which,  together  with  the 
answers  thereto,  are  as  follows: 

*'  A  contractor  may  contract  with  the  owner 
of  a  lot  of  land  to  erect  a  building  upon  the 
same  and  deliver  it  to  the  owner  free  of  all 
liens  and  incumbrances  that  may  arise  under 
any  action  of  his  or  her  legal  representatives 
under  the  contract,  and  having  so  contracted 
he  cannot  file  a  mechanic's  lien." 

Answer:  "This  is  not  affirmed/'  [Third 
assignment  of  error.] 


Note.— Ifcc/iante'fl  lien:  siib-^iontractar. 

The  covenant  of  a  contractor,  that  he  will  not 
suffer  or  permit  any  mechanic's  lien  or  liens  to  be 
filed,  is  a  waiver  of  the  right  to  file  or  cause  to  be 
filed  a  claim  for  a  lien  in  bis  own  favor.  Long  v. 
Caff rey,  08  Fa.  (ii28.  followed  in  Scheid  v.  Bapp,  121 
Pa.  608. 

Where  one  subscriber  to  the  stock  of  a  company 
having  a  contract  with  the  company  to  buiid  an 
ice-house  made  a  contract  with  another  to  build 
it,  the  company  is  the  real  party  to  the  contract,  is 
t>ound  by  it,  and  subject  to  a  lien  therefor,  which 
cannot  be  defeated  on  the  ground  that  the  work 
was  done  by  a  sub-contractor.  McFall  y.  McKeas- 
portft  T.  Ice  Ck>.  123Pa.  283. 

A  mechanic^  lien  by  a  sub-contractor  cannot  be 
filed,  where  the  items  furnished  within  six  months 
were  only  to  supply  defects.  Women*s  flomoeo- 
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pathic  Asso.  V.  Harrison,  12  Cent.  Bep.  292, 120  Pa. 
28;  McKelvey  v.  Jarvis.  87  Pa.  414. 

For  a  discussion  of  the  systems  prevailing  in  the 
various  States,  see  Merriiran  t.  English  (MouU  ft 
L.  R.  A.  837. 

Statutes  of  Montana  ditUnguUhed, 

A  sub-contractor  has  a  direct  Uen,  under  the 
Montana  laws.  Merrigan  v.  English  (Mont.)  6  L.  B. 
A.  887. 

His  rights  are  not  limited  by  the  rights  of  th*. 
contractor.    Ihid, 

When  seeking  to  maintain  and  enforce  a  lien  for 
materials  furnished,  he  must,  at  or  before  the  time 
at  which  they  were  furnished,  notify  the  owner  of 
the  sum  at  which  they  are  valued.  Whiteside  t* 
Leboher,  7  Mont.  478. 


See  also  11  L.  R.  A.  580;  33  L.  R.  A.  G85. 
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*'  The  right  of  a  mechanic's  lien  is  founded 
by  law  on  a  contract  to  build,  and  a  sub- 
contract is  dependent  upon  the  principal  one, 
80  that  a  sub-contractor's  right  to  file  a  me- 
chanic's lien  is  limited  hy  the  terms  of  the  con- 
tract between  the  builder  and  the  owner." 

Answer:  "This  is  true  to  a  certain  extent, 
as  to  the  time  and  mode  of  payment,  but  they 
cannot,  by  their  contract,  deprive  the  sub  con- 
tractor or  a  riffht  to  a  lien.'^  [Fourth  assign- 
ment of  error.  J 

"If  the  jury  believe  from  the  eviden<;e  that 
Conrad  Schroeder  sub-contracted  with  01m- 
stead  to  furnish  a  part  of  the  material,  to  per- 
form a  part  of  the  work  and  labor  in  the  erec- 
tion and  building  of  Mrs.  GaUand's  house, 
and  that  Olmstead  had  contracted  with  Mrs. 
Galland  to  build  the  house  at  a  price  agreed  upon 
between  tbem,  and  deliver  it  over  to  her  free 
of  all  liens  and  incumbrances  or  any  claims 
whatsoever  that  might  arise  under  any  action 
of  his  or  her  legal  representatives  imder  the 
contract,  Bchroeder  cannot  file  a  mechanic's 
lien  against  Mrs.  Galland's  house  for  the  work 
and  labor  done  and  materials  furnished  under 
his  contract  with  Olmstead." 

Answer:  "This  is  not  affirmed.  If  an 
owner  making  a  contract  with  another  to  erect 
a  house,  provides  in  his  contract  that  no  me- 
chanic's liens  shall  be  filed  against  it,  that  is 
binding  upon  the  person  with  whom  the  con- 
tract is  made,  but  it  is  not  binding  upon  a  sub- 
contractor. Parties  to  the  contract  may  lay 
down  the  law  between  themselves;  they  cannot 
repeal  the  Mechanic's  Lien  Law  as  to  a  sub- 
contractor."   [Fifth  assignment  of  error.] 

"  Under  all  the  law  and  the  evidence  in  this 
case  the  verdict  must  be  for  the  defendants." 

Answer:  "This  point  is  not  affirmed."  [Sixth 
assignment  of  error.] 

The  facts  fully  appear  in  the  opinion. 

Mes9n.  S.  B.  Price  and  Lemuel  Amer> 
nan,  for  appellants: 

If  a  contractor  agree  that  no  liens  shall  be 
filed  against  a  building  which  he  is  about  to 
erect,  ihe  contract  will  be  enforced,  and  he  will 
be  prevented  thereby  from  filing  a  lien. 

Long  V.  Oajftey,  98  Pa.  526;  Beheid  v.  Rapp, 
121  Pa.  598. 

Where  there  is  a  special  contract  with  the 
owner,  the  party  who  deals  with  the  contractor 
must  provide  for  his  own  securitv,  and  cannot 
rely  upon  the  remedy  provided  by  the  Me- 
chanic's Lien  Law. 

Hatey  v.  Prosier,  8  Watts  &  8.  188.  See  also 
CampbeU  v.  Seaife,  1  Phila.  187;  Gizen  v.  BethU- 
hem  Chttrch,  11  W.  N.  C.  871. 

The  terms  of  the  original  contract  controlled 
the  rights  of  the  sub-contractor  to  lien,  and  he 
ia  presumed  to  have  notice  of  the  terms  of  the 
principal  contract. 

Henley  v.  WadswortJi,  88  Cal.  856;  ShoMV  v. 
Murdoch,  86  Cal.  298.  See  also  Harlan  v. 
Band,  27  Pa.  511;2)ttjr v.  Hoffman,  63 Pa.  191; 
BnwmY.  Oowan,!  Cent.  Rep.  628,  110  Pa. 
688,  598. 

Mr,  E.  K.  Willard,  for  appellee: 

The  law  makes  a  contractor  the  agent  of  the 
owner,  and  the  owner  is  responsible  for  his 
agent's  acts  within  the  scope  of  the  agent's  au- 
thority, notwiibstanding  a  secret  limitation  of 
his  authority  of  which  me  other  party  had  no 
notice. 
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Chouieaux  v.  Leech,  18  Pa.  224;  Loudon  Saw, 
Fundboc  v.  Hagerstown  Sav.  Bank,  86  Pa.  408. 

Where  the  materials  furnished  are  of  the 
kind  that  would  induce  a  careful,  prudent  and 
skillful  man.  acquainted  with  the  building,  to- 
believe  that  they  could  be  used  in  its  erection^ 
and  if  they  could  in  fact  be  usefuUy  employed 
in  its  construction,  then  the  materialman  i» 
not  bound  to  inquire  into  the  character  of  the 
materials  which  the  contractor  had  agreed 
with  the  owner  of  the  building  to  use  in  its  con- 
struction. 

Odd  FeUam  Hall  v.  Maeaer,  24  Pa.  510. 

When  a  contract  is  made  for  the  erection  of  » 
bouse  the  materialman  has  a  lien,  notwith- 
standing notice  to  him  from  the  owner  that  he- 
must  look  solely  to  the  contractor  for  payment. 

HoUy,  Parker,  9iT  a.  109.  See  also  Cat- 
ianach  v.  IngereoU,  1  Phila.  286. 

An  agreement  of  the  contractor  with  the 
owner  not  to  make  the  building  liable  to  liene 
of  others,  will  not  prevent  liens  from  arising 
in  favor  of  materialmen. 

Tiickett,  Pa.  Liens,  p.  29. 

Green*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  Schroeder.  was  a  sub-contract- 
or under  the  principal  contractor,  Olmstead, 
for  the  execution  of  a  part  of  the  work  of  the^ 
construction  of  a  house  for  the  defendant,  Gal- 
land. In  the  contract  between  the  owner  and 
the  principal  contractor  it  was  expressly  stipu- 
lated that  the  building  should  be  built,  finished 
and  delivered  over  to  the  owner,  "free  of  alt 
lieus  and  incumbrances,  or  any  claims  what- 
ever that  might  arise  under  any  action  of  the 
party  of  the  second  part,  or  his  legal  represen- 
tatives under  this  contract."  And  a^m  it  19. 
provided  that  the  payments  were  to  be  made 
to  the  party  of  the  second  part  "provided  the 
wages  of  ail  artisans  and  laborers  and  all  those 
employed  by,  or  furnishing  materials  to,  the 
said  party  of  the  second  part,  on  accoimt  of  this 
contract,  shall  havt?  been  paid  and  satisfied;*' 
and  further,  "In  case  the  party  of  the  second 
part  fails  to  pay  and  satisfy  all  and  every  legal 
claim  and  demand,  as  aforesaid,  against  the- 
buildiog,  the  said  party  of  the  first  part,  if  he 
deems  proper  so  to  do,  retain  from  the  moneys 
due  and  coming  to  the  party  of  the  second 
part  enough  to  satisfy  such  claims  and  de- 
mands; and  if  there  be  not  enough  due  or  com- 
ing, then  the  said  second  party  covenants  and 
agrees  to  pay  the  same.  Said  second  party  also 
agrees  to  pay  sub-contractors  and  i>arties  fur- 
nishing materials  on  account  of  this  contract 
pro  rata  at  each  estimate." 

The  owner  seems  to  have  guarded  himself  ai- 
well  as  it  was  possible  to  do,  by  these  proviS' 
ionsa^inst  liens,  claims,  demands  and  liabili- 
ties 01  and  to  any  and  all  other  persons  than 
the  principal  contractor.  The  stipulation 
against  liens  is  undoubtedly  obligatory  upon 
the  principal  contractor,  and  so  far  as  he  is 
concerned  no  lien  could  be  filed.  Longv, 
Caffrey,  98  Pa.  526;  Beheid  T.  Bapp,  121  PSl 
598. 

The  controlling  question  of  this  case  is.  Can 
the  sub-contractor  file  a  lien  for  the  work  and 
materials  done  and  furnished  by  him,  not- 
withstanding the  stipulations  of  the  principal ^ 
contractor?     If  he  can  the  owner  instead  of 
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paylDg  $9,000  for  the  completed  house  accord- 
ing to  the  contract  will  be  obliged  to  pay  there- 
for Dearly  $11,000.  The  plaintiff  filed  his  lien 
as  a  Biil>-contractor,  under  Schroeder,  whom 
he  described  as  contractor  and  with  whom  he 
contracted.  He  says  in  his  claim  of  lien: 
"The  name  of  the  person  with  whom  Conrad 
Schroeder  contracted  is  named  Charles  dm- 
stead."  He  also  states  that  the  name  of  the 
owner  is  Anna  M.  Galland,  the  wife  of  B. 
Gal  land.  He  therefore  knew  that  he  was  deal- 
ing and  contracting,  not  with  the  owner,  but 
with  one  who  was  a  contractor  for  the  con- 
struction of  the  building.  The  only  connec- 
tion between  the  owner  and  this  sub-contractor 
was  through,  and  by  means  of,  the  written 
contract  between  the  owner  and  the  principal 
contractor.  He  could  not,  in  such  circum- 
stances, contract  with  this  person  without  being 
charged  with  notice  of  the  contract  of  the  latter 
with  the  owner,  and,  by  necessary  consequence, 
with  notice  of  all  its  terms  and  stipulations. 
A  sub-contractor  for  construction  is  certainly 
bound  to  know  the  kind  of  building  liiat  is  to 
be  erected,  the  materials  of  which  it  is  to  be 
built,  the  price  to  be  paid  for  it  and  the  manner 
and  times  of  payment.  He  cannot,  under  a 
contract  for  the  erection  of  a  building  at  a  cost 
of  $1,000,  furnish  work  and  materials  to  the 
amount  of  $5,000.  He  cannot  furnish  wood 
as  material  for  the  erection  of  a  building  to  be 
built  of  marble  or  atone  or  bricks.  Nor  can 
be  furnish  unsuitable  materials,  even  of  a  kind 
demanded  by  the  contract,  and  entitle  himself 
to  a  lien  therefor. 

In  the  case  of  BarUin  t.  Band,  27  Pa.  511, 
we  decided  that  to  entitle  a  materialman,  who 
deals  with  the  contractor,  to  have  hia  lien,  he 
must  furnish  materials  suitable  for  the  build- 
ing and  apparently  adapted  to  IL  There  the 
oontractor  made  a  contract  with  a  sub-contract- 
or to  furnish  a  heater  of  a  new  construction  to 
beat  the  building.  The  sub-contractor  em- 
ployed the  plain  tin,  who  claimed  a  lien,  to  do 
the  work.  The  contract  with  the  sub-contract- 
or stipulated  that  if  the  heater  did  not  answer 
the  purpose  of  heating  the  building,  it  was  to 
be  removed  at  his  expense.  The  claimant, 
who  did  the  work,  filed  a  lien  for  it  and  this 
court  held  he  was  bound  by  the  provisions  of 
the  contract  with  his  employer,  the  sub-con- 
tractor, though  he  was  no  party  to  it,  and  re 
Jected  his  lien.  Lowrie,  «/.,  in  delivering  the 
opinion  said:  "There  are  several  cases  that 
show  that  the  materialman  cannot  Justly  charge 
the  building  for  all  the  materials  that  he  may 
choose  to  furnish  on  its  credit,  without  refer- 
ence 10  the  quantity  or  quality  needed.  He 
must,  in  his  supplies,  regard  the  size  and 
apjsarent  character  of  the  building,  and  his> 
lien  cannot  go  beyond  what  these  show  to  be 
reasonable.  Odd  Fellow  Ball  v.  Mauer,  24 
Pa.  610.  .  .  .  And  no  one  would  think  of  saying 
th  it  a  materialman  shall  have  a  lien  for  mate 
rii's  furnished  for  a  particular  purpose  and 
wiiich  are  unfit  for  it.  .  .  .  If  theyarefumiBhed 
on  the  order  of  the  owner  of  the  house,  of 
course  this  rule  does  not  apply;  for  a  man  may 
pledge  his  own  property  for  anv  kind  of  ma- 
terials. But  it  is  involved  in  tne  verv  fact  of 
fumishinfi^  them  to  a  oontractor  of  the  building 
on  its  credit,  that  he  diould  know  its  character, 
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and  that  they  must,  at  least  apparently,  be* 
adapted  to  it.^' 

On  another  branch  of  the  case  the  same 
Judge  said:  "When  the  owner  employs  a 
house  builder  to  erect  a  house  for  him,  the- 
parties  are  directly  connected  by  contract,  and 
the  lien  must  be  founded  on  it 

The  same  thought  is  expressed  and  enforced' 
in  the  recent  case  of  Brmon  v.  Oawan^  110  Pa. 
588, 1  Cent  Rep.  623.  We  there  say:  "It  v^ 
the  plain  and  obvious  duty  of  one  who  deala 
with  an  alleged  contractor  to  know  the  rela- 
tion which  he  bears  to  the  owner.  Failing 
in  this  he  furnishes  labor  or  materials  at  his 
peril." 

Of  course  it  cannot  be  questioned  for  a- 
moment  that  a  sub-contractor  who  undertakea 
the  construction,  in  whole  or  in  part,  of  a 
building,  under  a  contract  with  the  principal 
contractor,  is  absolutely  bound  by  all  the  plana^ 
and  specifications  expressed  in  the  original^ 
contract  of  the  owner  with  the  builder.  He 
must  conform  to  the  original  contract  in  all 
mattere,  and  in  the  minutest  detail,  precisely  a»- 
the  builder  would  be  obliged  to  do.  It  is  most 
obvious  that  he  cannot  depart  in  any  respect 
either  from  the  designs,  the  dimensions,  the- 
materials,  the  plans,  shapes  and  sizes,  that  arr 
expressed  in  the  original  contract.  And  the 
reason  is  most  manifest.  He  is  the  repre9enta> 
live  of  the  builder.  He  undertakes  to  perfonn- 
the  contract  of  the  latter  with  the  owner  either 
in  whole  or  in  part  and  of  course  he  must  con- 
form to  that  contract  in  every  particular.  It 
would  be  of  no  use  for  him  to  say  that  he  did* 
not  know  the  particulars  of  that  contract;  he  is 
bound  to  know  them.  It  is  a  legal  necessity 
arising  from  the  fact  that  he  has  undertaken 
to  do  the  work  which  his  princi|)al  has  en- 
gaged to  do.  He  certainly  cannot  furnish  pine 
wood  for  interior  wood  work  when  the  owner's 
contract  with  Uie  builder  calls  for  walnut  or 
cherry  or  ash.  He  cannot  furnish  stone  when 
the  contract  requires  marble,  or  bricks  when 
stune  is  designated,  or  one  kind  of  stone  when 
another  kind  is  expressed,  or  wood  instead  of 
bricks.  He  cannot  furnish  a  building  of  two  sto- 
ries when  three  are  demanded  by  the  contract,  or 
of  six  rooms  when  ten  ara  required.  These 
conclusions  are  readily  appreciated  and  wUl  be- 
at once  conceded.  But  to  go  further  and  inta 
greater  detail,  it  must  be  equally  plain  that  one 
who,  as  a  sub-contractor,  a^irrees  with  the 
principal  contractor  to  furnish  materials  only 
for  the  building  is  just  as  precisely  bound  as 
his  principal  by  the  stipulations  of  the  original 
contract.  If  that  contract  requires  the  mantels 
to  be  of  marble  he  must  make  them  of  marble, 
and  he  not  only  could  not  acquire  a  right  to  a 
lien  if  he  made  them  of  slate  or  of  wood,  but 
be  would  not  be  entitled  to  any  payment  wiiat- 
ever  from  the  owner  for  his  work.  And  vice 
vena,  if  they  were  required  to  be  of  wood  he 
could  not  make  them  of  marble  or  slate.  And 
so  if  a  carpenter  should  take  a  sub-contract  for 
the  wood  work  he  could  not  furnish  hemlock 
flooring  when  the  owner's  contract  required 
pine  or  ash,  or  doon  of  pine  when  doora  of 
walnut  were  specified.  And  so  of  painters- 
ind  glaziere  and  plasteren  who  take  sub-con- 
tracts for  the  execution  of  their  several  spe- 
cialties, they  are  all  bound  by  the  owner's  oon^ 
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such  IgDOrHuce  as  BD  eicuEe  for  iDsuHiGienC 
performance;  and  Ihe  reasoo  for  it  all  is  moat 
tnauifcst.  TLey  are  bound  to  do  just  what 
their  priadpal  uas  bound  to  do,  because  thej 
asBumed  to  perform  bis  contract  willi  Ibe 
owner,  to  tbe  extent  of  tbeir  under! akin g,  and 
of  couree  ibey  must  perform  accordlue  to  bis 
express  ilniitalioDS.  In  otber  words  they  nec- 
fSBuril;  have  nolice  of  tbe  terms  nod  stipula- 
tions of  bis  contract  wilb  the  owner,  end  Ibat 
means  not  apart,  but  all,  of  those  terms  and 
stipulations.  Upon  tbe  plainest  legal  principles 
applicable  in  all  otber  cases,  Ibey  cannot  have 
the  beneflta  of  tbe  builder' s  contract  without 
accepting  the  condilioaa  upon  which  those 
bentfila  are  conferred.  If  they  could,  Ibey 
would  defeat  tbe  explicit  contract  of  the 
r  upon  a  point  without  which,    it  may 


it. 


'   be,  he  would  never  have  c 
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dealing  with  buildini;  contracts,  it  would  only 
be  Deceesary  for  Ibe  ortgiQal  contractor  to  sub- 
let his  contract  by  portiona  to  diSerent  per- 
sons, and  the  prohibition  against  liens  would 
be  utterly  deatToyed  and  a  contract  would  be 
enforced  against  Ihe  owner  to  which  he  never 
<»nsented. 

There  is  no  hardship  to  sub-contractors  iu 
enforcing  a  provision  prohibiting  liens  a^inst 
Ibem,  because  they  are  bound  1o  know,  by  ne- 
cessity, all  tbe  terms  of  the  coniract  made  tij 
Iheir  principal  in  any  event,  and  they  therefore 
know  of  tbe  prohibition.  But  tbe  owner  baa 
no  opportunity  of  protecting  himself  because 
be  cannot  know  to  what  per^^ns  tbe  coniract 
«r  portions  of  it  may  besub-Iet  He  baa  done 
all  he  could  by  prohibiting  liens  in  plain 
terms  in  his  written  coniract,  and  of  that  pro- 
hibition all  sub- con  tractors  are  bound  to 
know  and  may  abstain  from  contracting  on 
such  lerma  if  Ihev  choose.  We  tnow  of  no 
good  reason  for  gfving  such  an  eitraordinaiy 
privilege  to  sub-contractors  as  the  right  to  re- 
pudiate one  of  tbe  most  important  (erme  to 
which  their  contracts  are  subject,  or  of  takJDg 
an  ay  from  an  owner  tbe  right  to  insist  upon 
tbe  performance  of  bis  contract  according  to 
ite  literal  terms. 

We  take  away  houses  snd  lands  from  their 
owners  by  means  of  some  secret  lien  or  trust 
of  which  they  know  nothing,  by  applying  the 
doctrine  of  constructive  notice,  and  it  would 
be  parsing  strange  for  us  that  tbe  right  of  a 
sulM;on tractor  for  part  of  a  building  is  of  so 
sacred  a  character  that  it  shall  not  be  bound  by 
the  express  limitations  of  a  written  contract 
under  which  and  by  force  of  which  his  own 
coniract  must  be  performed.  His  riybtof  lien 
baa  no  existence  at  comuon  law  or  in  equity. 
It  is  a  creature  of  statute  alone,  but  tbe  statute 
confers  upon  him  no  scvecial  prerogative  to 
transcend  tbe  most  familiar  principles  of  the 
law  and  to  claim  privileges  which  are  denied 
to  all  other  citizens  in  the  determination  of 
tbeir  contract  rights. 

Let  it  be  granted  that  a  contractor  as  well 
as  the  owner  has  power  to  bind  the  building 
by  a  lien  for  work  and  materials,  we  have 
never  yet  held  that  he  muy  confer  that  right 
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possess  ine  rigiit  nimseii.  i  ne  question  is  one 
of  first  impression.  Heretofore  it  has  never 
been  befoie  us.  It  is  with  ua  now,  and  «a 
are  at  liberty  to  decide  it  in  accordance  with 
our  views  of  right  and  justice,  and  witb  thow 
principles  of  Ihe  inlerprelalion  and  administra- 
tion of  contracts  between  citizens  which  ws 
unfailingly  apply  in  all  other  cases. 

In  an  old  case  decitied  many  years  ago  by 
the  District  Courtof  Allegheny  County  {Oamp- 
beU  V.  Scaife,  1  Pbila.  187)  the  same  conclusion 
we  have  reached  was  expressed  and  applied. 
The  decision  is  of  no  binding  authority  upon 
this  court,  but  the  reasoning  of  the  opinion  is 
of  such  clearness  and  force  that  some  of  it  may 
well  be  repeated  here.  The  learned  court  says; 
"The  owner  contracts  with  the  builder  to  erci^ 
a  house  on  certain  lenns,  and  the  builder 
makes  a  subcontract  with  a  materialman  to 
supply  tbe  materials.  Tbe  chain  of  relation- 
ship consists  of  two  linka,  the  second  of  which 
hangs  by  the  first,  and  will  bear  no  greater 
weigbL  Tbe  sub-contractor  comes  in  by  rea- 
son of  his  direct  contract  relation  to  the  liuUd- 
er,  and  the  right  of  lien  of  tbe  former  for  bis 
claim  is,  pro  tanlo,  substitutionary  to  tbai  of 
tbe  latter.  As  against  the  owner,  tbe  terms  of 
the  original  contract,  and  as  against  the  build- 
er, tbe  terms  of  tbe  sub-contract,  limit  and 
qualify  tbe  lien  of  tbe  sub-contractor,  so  as  to 
prevent  his  claim  from  abating  the  terms  of 
either  contract.  The  allowance  of  any  lien  at 
all  to  a  sub-contractor  is  a  special  privilege 
granted  onlv  in  case  of  buildings;  and  it  is  not 
unrcasonabfe  to  require  bim  to  look  at  tbe  prin- 
cipal contract,  to  ascertain  whether  it  is  such, 
as  to  justify  him  in  becoming  a  contractor  un- 
der it.  The  argument  that  tbe  law  aud  the 
principal  contract  make  the  builder  tbe  agent 
of  the  owner  proves  nothing.  Suppose  the 
fact  to  be  so,  still  his  agency  la  only  M>ecial, 
limited  by  Che  terms  of  the  contract.  He  is  to 
employ  men  to  build  tbe  bouse  in  (he  manner 
and  on  the  terms  there  indicated.  For  any- 
thing beyond  that  he  exceeds  hisBulhority,  aud 
does  not  bind  bis  principal." 

In  the  case  of  IHekinaon  OaOagt  t.  Ckureii,  I 
Watts  &  S.  463,  Mr.  Juilice  Rogers  in  deliver- 
iug  tbe  opinion  of  this  court  said:  "It  is  a 
great  mistake,  which  cannot  be  too  soon  cor- 
rected, if  any  suppose  that  when  a  person  un- 
deitakes  to  furnish  lumber  lo  a  contractor  on 
tbe  credit  of  a  building,  that  he  is  relieved 
from  inquiring  Into  tbe  nalure  of  tbe  building 
he  truBia,  whether  it  is  brick  or  frame,  wheth- 
er it  is  a  one  or  three  story  house,  or  whether 
it  is  lar?e  or  small;  that  In  short  becan  furnish 
materials  enough  lo  complete  a  three-Blory 
bouse  of  tbe  largest  dimensions,  when  the  ma- 
IcrisU  are  inleiided  for  a  bouse  of  tbe  most 
inferior  description.  The  very  fact  that  be 
credits  tbe  buildiog  and  does  not  depend  alto- 
gether on  the  personal  responsibility  of  the  con- 
tractor should,  it  would  seem,  sug>^ttbe  pro- 
priety of  making  tbe  necessary  inquirii'S  as  to 
tbe  size,  materials  and  nature  of  the  intended 

In  tbe  State  of  California  it  has  been  held  by 
their  court  of  last  resort  in  two  cases  that  tho 
right  of  the  sub-contractor  to  lien  Is  controlled 
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1,   The  IiCgJalatnTB  hm*  poirer  to  rhmjiga 

die  nuuiDer  of  iaHlcttug  the  penaltr  of  deatb. 
■•   Tha  teatlmoiir  of  export  or  otlier  wlt- 
IIMBTT  ta  not  admbHlble  ia  ihow  that  In  earry- 
lagout  a  Uir  euaoled  bj  the  Legislature  soma 
provision  of  the  Constitution  ma;  poaBlbly  be 

8.  Whether  the  use  ot  eleetrldty  »m  ma 
agency  far  po'Odocliitf  de&th  coDstltutasa 
more  bum&De  method  Ibaa  hanglDs  for  execut- 
ing the  Judgment  ot  the  oourt  In  capital  cases  Is 
a  queetlun  for  the  determination  of  the  Legisla- 
ture. The  detcrmtnatlon  of  that  quoBtion  la  the 
afflrmative.  after  careful  deliberation,  la  oonclu- 
alveupoQ  the  courts,  and  therefore  such  method, 
when  adopted,  cannot  be  deolared  a  violation  of 
the  constitutional  proTlsloa  ■jralost  oruel  and  un- 
usual puDiahment. 

iHarch  El,  ISBCkt 

APPEAL  by  relator  from  an  order  of  the 
Genera]  TeTtn  of  the  Supreme  Court,  Fifth 
Department,  afflrmia^  an  order  of  the  Cajuga 
Counly  Court  dismisiiing  a  writ  of  habeas  cor- 
pus sued  out  for  Ihe  piirpo.<e  of  deiermiaing 
(be  legalitr  of  his  detentioD  in  custody  and  re- 
-■-'--  '---I  to  the  custody  of  respondenL 
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The  case  fully  appears  in  the  opinion. 

Mr.  W.  Bonrke  Cockran,  with  Mr. 
Chaxloa  8.  Batch,  for  appellant. 

Mr.  Charles  F.  Tabor,  Atin-Otn.,  wfth 
JfeUTf.  A.  P.  Rich,  Dial.  Attn.  ^^  Cayuga 
County,  and  George  T.  Quinby,  DUt. 
Atiy.  sA  Erie  County,  for  respondent. 

O'Brient  J;  delivered  tbe  opinion  of  the 

The  respondent  Is  the  agent  and  warden  of 
the  Slate  prlEoo  of  Auburn,  and  the  relator,  \k- 
ing  in  his  custody,  applied  tor  a  writ  of  habeas 
eorpua  to  Inquire  into  the  cause  of  detenlion, 
wbich  was  made  returnable  b;  the  ofBcer  grant- 
ing it  before  the  Coucty  Judge  of  Cayuga 
County.  The  relator,  in  his  petition  for  tbe 
vrit,  staled  that  tbe  cause  or  pretense  of  the 
imprisonment  complained  of  was  that  after  his 
fodiclmeot  and  trial  for  the  crime  of  murderin 
tbe  flrat  degree  and  his  conviction  Ibereof  in 
the  court  of  oyer  and  terminer  he  was  sen- 
tenced by  that  court  to  undergo  a  cruel  and 
unusual  punishment  for  that  crime,  contrary 
to  tbe  Constitution  of  this  Slati^  and  of  the 
United  Statei,  and  was  threatened  with  depri- 
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vatlon  of  life  witboot  due  process  of  Ian  b^ 
reason  of  such  iUegal  senlence  and  judgment 
of  tbe  court.  Tbe  writ  was  duly  served  upon 
the  respondent,  who  made  return  thereto  that 
he  detained  tbe  relator  in  his  custody  as  agent 
and  warden  of  ibe  prison  by  virtue  of  the 

tiidgment  of  tbe  court  ot  oyer  and  terminer, 
eld  in  tbe  County  of  Erie,  whereby  the  relator 
was  duly  convicted  of  the  crime  of  murder  in 
tbe  flrat  degree,  and  also  by  virtue  of  a  war- 
rant duly  delivered  to  him  under  the  band  and 
seal  of  a  jusliceof  Ibe  supreme  court  presiding 
at  (be  said  court  of  oyer  and  terminer  where 
tbe  relator  was  convicted,  which  recited  the 
indictment,  trial,  conviction  and  sentence  ot 
Ihe  relator  and  directed  tbe  respondent  to  carry 
the  same  Into  effect  in  these  words:  "How, 
therefore,  you  are  hereby  ordered,  commanded 
and  required  to  execute  said  sentence  upon  bim, 
tbe  said  WUiiam  Eemmler,  otherwise  called 
John  Hort,  upon  some  day  witbin  the  weeb 
commencing  on  Monday,  tbe  twenty-fourth 
day  of  June,  in  tbe  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty-nine,  and  wiib- 
[n  tbe  walla  ot  Auburn  state  prisou,  or  wilhiu 
the  yard  or  enclosure  adjoining  tiiereto,  by 
then  and  there  causing  to  pass  through  the 
body  of  him,  the  aaid  William  Eemmlir,  oth- 
erwise called  John  Hort,  a  current  of  electric- 
ity of  sufficient  intensity  lo  cause  dentil,  and 
Ibat  tbe  application  of  such  current  of  eleciric- 
Hy  be  continued  until  he,  tbe  said  William 
Eemmler,   otherwise    called  John    Hort,    be 

This  command  and  direction  to  the  warden 
was  in  accordance  with  the  senlence  actually 
passed  upon  the  relator  afler  conviction,  in 
these  words:  "The  sentence  of  the  court  is, 
that  within  the  week  commenclngon  Monday, 
the  twenty-fourth  day  of  June,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
eigbty-nine,  and  within  tbe  walls  of  Auburn 
stale  prison,  or  within  the  yard  or  enclosure 
adjoining  tbeielo,  the  defendunt  suffer  tba 
punishment  of  death,  to  be  inflicted  by  the  ap- 
plication of  electricity,  as  provided  by  llie 
Code  of  Criminal  Procedure  of  the  Stale  of 
New  York,  and  that  in  tbe  mean  time  tbe  de- 
fendant  be  removed  to,  and  until  Ibe  infliction 
of  such  punishment  be  kept  In  solitary  conbue- 
ment  in,  said  Auburn  slate  prison." 

On  the  return  day  of  the  writ,  tbe  relator 
and  tbe  respondent  appeared  by  counsel  beFore 
tbe  county  judge,  and  by  aitreemenl  of  coun- 
sel tbe  production  of  Ihe  relator,  pursuant  lo 
Ibe  command  of  the  writ,  was  waived.  Coun- 
sel tor  tbe  relator  Iheil offered  to  prove  Ibat  iha 
infliction  of  tbe  penalty  named  in  tbe  senlence, 
namely,  death  by  the  application  of  electric- 
ity, is  a  cruel  and  unusuiL  punishment  withia 
Ibe  meaning  of  the  Constitution,  and  cannot 
therefore  be  lawfully  inflicted.    Tbe  attorney- 
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general  objected,  on  the  ground  tbat  the  court 
had  no  autbority  to  take  proof  in  regard  to  the 
coDstitutionality  of  the  Statute.  This  objec- 
tion was  overruled  by  the  county  Judge,  and 
the  counsel  for  the  respective  parties  agreed 
that  a  referee  be  appointed  for  the  purpose  of 
taking  the  testimony  in  pursuance  of  the  offer. 

In  this  way  a  mass  oi  testimony  was  given 
upon  both  sides,  certified  by  the  referee  to  the 
county  judge,  and  embraced  in  the  extended 
record  before  us.  The  result  was,  that  after  a 
hearing  upon  the  report  of  the  referee,  the 
county  juage  dismissed  the  writ,  and  remanded 
the  relator  lo  the  custody  of  the  respondent. 
When  it  appeared  from  the  return  of  the  re- 
spondent that  he  detained  the  relator  in  cus- 
tody under  and  by  virtue  of  the  judgment  of  a 
court  of  competeut  jurisdiction,  wherein  the 
relator  was  convicted  of  murder,  it  was  the 
duty  of  the  county  judge  to  dismiss  the  writ 
and  remand  the  relator  to  the  custody  of  the 
agent  and  warden  of  the  prison,  unless  jt  could 
be  shown  that  the  court  of  oyer  and  terminer 
was  without  jurisdiction  lo  pass  the  sentence 
which  it  did.  PtopU  v.  Warden  of  N,  T,  Co, 
Jail,  100  N.  Y.  20,  1  Cent.  Rep.  178;  PeopU  v. 
Lt'seomb,  60  N.  Y.  559. 

It  is  not  denied  that  the  court  had  such  Ju- 
risdiction, providing  that  the  Legislature  had 
power  under  the  Constitution  to  enact  chap. 
480  of  the  Laws  of  1888,  entitled  "An  Act  to 
Amend  §§  491,  492,  508,  504,  505,  506,  507, 
508,  509  of  the  Code  of  Criminal  Procedure  in 
Relation  to  the  Infliction  of  the  Death  Penalty, 
and  to  Provide  Means  for  the  Infliction  of  Such 
Penalty."  Prior  to  the  passage  of  th  is  Statute, 
the  punishment  by  death  in  every  case  was  to 
be  inflicted  by  hanging  the  convict  by  the  neck 
until  he  was  dead.  This  provision  of  law  was 
changed  by  the  Amendments  of  the  Code  above 
referred  to,  and  now  the  section  (505)  reads  as 
follows:  '*The  punishment  of  death  must  in 
every  case  be  inflicted  by  causing  to  pass 
through  the  body  of  the  convict  a  current  of 
electricity  of  sufficient  intensity  to  cause  death, 
and  the  application  of  such  current  must  be 
continued  until  such  convict  is  dead." 

The  only  question  involved  in  this  appeal  is 
whether  this  enactment  is  in  conflict  with  the 
provision  of  the  State  Constitution  which  for- 
bids the  infliction  of  cruel  and  unusual  punish- 
ment.    Const,  art.  1,  §  5. 

This  provision  was  borrowed  from  the  Eng- 
lish Statute,  passed  in  the  flrst  year  of  the 
reign  of  William  and  Mary,  being  chapter  2  of 
the  Statutes  of  that  year,  entitled  "An  Act 
Declaring  the  Rights  and  Liberties  of  the  Sub- 
ject, and  Settlinglhe  Succession  of  the  Crown,** 
usually  known  as  the  Bill  of  Rights.  It  enacts, 
among  other  things,  that  *'  excessive  bail  ought 
not  to  be  required,  nor  excessive  flnes  imposed, 
nor  cruel  and  unusual  punishment  inflicted. 
When  this  Statute  was  made  part  of  the  Con 
stitution  of  the  United  States,  the  word  "shall 
was  substituted  for  the  word  "ought,"  and  in^ 
this  form  it  first  appears  in  the  Constitution  of' 
this  State,  adopted  in  1846.  It  is  not  very 
clear  whether  tbe  provision  as  it  stands  in  our 
Constitution  was  intended  as  an  admonition  to 
the  Legislature  and  the  Judiciary,  or  as  a  re- 
straint upon  legislation  inflicting  punishment 
for  criminid  offenses.  When  tbe  Statute  re- 
ferred to  was  enacted  in  England,  it  was  not 
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intended  as  a  check  upon  the  power  of  Par- 
liament to  prescribe  such  punishment  for  crim^ 
as  it  considered  proper.  Its  enactment  did  not 
change  any  law  then  existing,  nor  did  it  miti- 
gate the  harshness  of  criminal  punishments  in 
that  country,  for  more  than  half  a  century  af- 
ter it  appeared  on  the  'statute  book,  a  long 
catalogue  of  offenses  were  punishable  by  death, 
many  of  which  were  not  visited  with  that  ex- 
treme penally  before  the  BiU  of  Rights  was 
passed.    2  Sharsw.  Bl.  Com.  chap.  83,  p.  440. 

The  history  of  the  times  in  which  this  provis- 
ion assumed  the  form  of  a  law  shows  that  it 
was,  after  all,  intended  to  be  little  more  than  i^ 
declaration  of  the  rights  of  the  subject.  Th» 
English  people  were  about  to  place  upon  th» 
throne,  made  vacant  by  revolution,  a  foreigo 
prince,  whose  life  had  been  spent  in  millbiry 
pursuits,  rather  than  in  the  study  of  constitu- 
tional principles  and  the  limitations  of  power 
as  then  understood  in  the  country  he  was  to 
govern.  This  was  considered  a  favorable 
opportunity  to  enact,  in  the  solemn  form  of  a 
statute,  a  declaration  of  the  principles  upoi^ 
wtiich  the  people  desired  the  government  to  be 
conducted.  But  whatever  the  purpose  of  this 
Statute  was  in  the  country  where  it  originated, 
we  think  that  its  presence  in  ihe  Cousiiiution 
of  this  State  confers  power  upon  the  courts  to* 
declare  void  le^lative  Acts  prescribing  pun- 
ishments for  crime,  in  fact  cruel  and  unusual. 
This  is  the  power  that  is  invoked  against  the 
amendments  to  the  Code  of  Criminal  Proced- 
ure above  referred  to,  by  the  learned  counsel 
for  the  relator,  in  an  argument  addressed  to  us 
interesting  on  account  of  its  great  political 
and  scientific  research.  We  entertain  no  doubt 
in  regard  to  the  power  of  the  Legislature  to 
change  the  manner  of  inflicting  the  penalty  of 
death.  The  general  power  of  the  Legislature 
over  crimes,  and  its  power  to  define  and  punisb 
the  crime  of  murder,  is  not  and  cannot  be  dis- 
puted. The  amendments  prescribed  no  new 
punishment  for  this  offense.  The  punishment 
now,  as  before,  is  death.  The  only  change 
made  is  in  the  mode  of  carrying  out  the  sen- 
tence. The  infliction  of  the  death  penalty  in 
any  manner  must  necessarily  be  accompanied 
with  what  might  be  considered  in  this  age 
some  degree  of  cruelty,  and  it  is  resorted  U> 
only  because  it  is  considered  necessary  for  the 
protection  of  society.  Tbe  Act  on  its  face 
does  not  provide  for  any  other  or  additional 
punishment. 

In  behalf  of  the  relator  this  legislation  ie 
assailed  in  no  other  way  than  by  attempting  to 
show  that  the  new  mode  of  carrying  out  a 
death  sentence  subjects  tbe  person  convicted  to 
the  possible  risk  of  torture  and  unnecessary 
pain.  This  argument  would  apply  with  equal 
force  to  any  untried  method  of  execution,  and, 
when  carried  to  its  logical  results,  would  pro- 
hibit the  enforcement  of  the  death  penalty  at  alL 
Every  Act  of  tbe  Legislature  must  be  pre- 
sumed to  be  in  harmony  with  the  fundamental 
law  until  the  contrary  is  clearly  made  to  ap- 
pear. Metropolitan  Board  of  Ereite  v.  Barrii^ 
34  N.  Y.  606,  668;  People  v.  Brigge,  50  N.  Y. 
653,  558;  People  y.  Home  In%.  Oo,  02  N.  Y.  898^ 
844;  Pe(^  v.  Albcrteon,  55  N.  Y.  50,  64;  /W- 
pie  v.  QWeon,  109  N.  Y.  389,  397, 12  Cent  Bejx 
616;  Pe&pU  y.  King,  110  K.  Y.  418,  1  L.  R. 
A.  298. 


«ial  Dotice,  tben  the  Act  muat  stand.  The  te»- 
timoay  of  expert  or  otber  wiiDesses  1b  not  ad- 
missible to  sbow  tbat  to  carrring  oat  a  law 
'enacted  b;  the  Legislature  eorae  proTision  of 
tbe  CoDatitutioD  ma;  poesibly  be  violated. 
Pamk  y.  AOeTtton,  wupa;  People  v.  Draper, 
16  N.  T.  682;  Bt  Meui  fork  Elevated  B.  Co.  TO 
N.  T.  887. 

If  tbe  Act  upon  Its  face  is  not  in  conflict 
witb  tbe  Constitution,  tben  extraneous  proof 
'Cannot  be  used  to  condemn  it.  The  history 
«D(]  origii)  of  tbe  enactment  we  are  now  con- 
sidering may  very  properlj  be  referred  to  to 
test  its  validity,  and  Bscertala  ils  true  iuteot 
and  proper  interprctstlon.  It  has  be«o  said 
tbat  courts  will  place  tliemselres  in  tbe  situa- 
tion of  tbe  Levis' alure,  and  by  ascertaining  tbe 
necessity  and  probable  objecis  of  the  parage 
'Of  B  law,  give  effect  to  It,  if  possible,  according 
to  the  intention  of  the  lawmakers,  wben  tbat 
-can  be  done  without  violating  uiy  conatltu- 
Ttooa]  provisioD.  People  v.  &lur>Aia  Co.  4S 
N.  Y.  ISO. 

Chapter  SS3  of  the  Laws  of  1886,  entitled 
"An  Act  lo  Aiitborize  the  Appointment  of  a 
Commission  lo  Investigate  and  Report  to  the 
Legislature  the  Most  Humane  and  Approved 
Method  of  CarryinB  into  Effect  ibe  Sentence  of 
Deatb  In  Capital  Cases,"  provided  for  the  ap- 
poinlmcot  of  a  commisslOD  conBiating  of  three 
«minent  citizens,  who  were  named  therein,  and 
required  tbetn  to  Investigate  and  report  to  tbe 
Legislature  on  or  before  the  fourlh  Tuesday  of 
Januarv,  1887,  the  most  humane  and  practical 
metboa  known  lo  modern  science  of  carrying 
into  effect  the  sentence  of  deaib  in  capital  cases. 

To  enable  this  commission  to  malce  ita  in- 
vestigation most  thoiougb,  tbe  Legislature  ex- 
tended tbe  time  for  it  to  report  forayearlonctr 
by  chapter  7  of  tbe  Laws  of  1887.  This  co~m- 
nission  early  in  the  legislative  session  of  1888 
made  ila  report  accompanied  with  a  proposed 
bill  wbicb  tbe  Legislature  afterwards,  and  dot- 
jng  Ifae  same  seselon,  enaoted,  and  this  is  tbe 
Statute  wblcb  is  now  attacked  in  bebalf  of  tbe 


eralion.  It  would  be  a  strange  result,  indeed, 
if  it  could  now  be  beid  tbat  Its  efforts  to  devise 
a  more  humane  method  of  carrying  out  tbe 
seoience  of  death  in  capital  coses  bave  culmi- 
nated in  tbe  enactment  of  a  law  In  conflict  with 
the  provisions  of  the  Constitution  prohibiting 
cruel  and  unusual  punishments.  Whether  tbe 
uae  of  electricity  as  an  agency  for  producing 
death  constituted  a  more  humaoe  method  of 
executing  the  judgment  of  the  court  In  capital 
cases,  was  a  question  for  the  delermtua^on  of 
the  Legislature.  It  was  a  question  peculiarly 
within  its  province,  and  Ibe  means  at  its  com- 
mand for  ascertalnine  whether  such  a  mode  of 
producing  deatb  involved  cruelly,  within  Ihs 
meaning  of  the  constituilonal  probibition,  were 
certainly  as  satisfactory  and  reliable  as  any  that 
are  consistent  with  the  limited  functions  of  an 
appellate  court.  The  determination  of  tbe 
I^alslalure  of  this  question  is  conclusive  upon 
tbis  court.  Tbe  Amendment  to  the  Code  of 
Criminal  Procedure  changing  the  mode  of  in- 
flicting the  death  penalty  does  not  upon  Its 
face,  nor  In  lis  general  purpose  and  Intent, 
violate  any  provision  of  the  Constitution.  The 
testimony  taken  by  the  referee,  while  not 
available  to  impeach  tbe  validity  of  tbe  leeiala- 
tion,  may,  we  think,  be  regardiid  as  a  valuable 
collection  of  facts  and  opinions  touching  tbe 
nse  of  electricity  as  a  means  of  producing 
death,  end  for  that  reason  as  part  of  the  argu 
meot  for  tbe  relator,  but  nothing  more. 

We  bave  examined  tbis  testimony  and  can 
find  but  little  in  ]t  to  warrant  tbe  belief  that 
this  new  mode  of  execution  is  cruel,  wilblntbe 
meaning  of  tbe  Cousiiiuilou,  though  11  is  cer 
tainly  unusual.  On  the  contrary,  we  agree 
with  the  court  below  tbat  it  removes  every  rea- 
sonable doubt  that  the  applicaiion  of  electricity 
to  the  viial  poita  of  tbe  human  body,  under 
such  conditions,  and  in  the  manner  contem* 
plated  by  the  Statute,  must  result  in  iusian- 
taneous,  and  consequently  in  painless,  death, 

T/ie  order  appealed  fivm  thould  be  affirmed. 


MICHIGAN  SUPREME  COURT. 


FEOPLB  of  tbe  State  OF  MICHIGAN 


1.  A  vtetnto  reqalrlng  grtating  rail- 
road e4Napftiil««  to  bnlld,  »t  tbeir  own 

cii|ifiiian.  fcfiio— limfni  nii|-1iiilli  liliml  iiliimfi 
mldence  Is  separated  by  tbe  rat!  road  from  a  put>- 
Uo  blghwar  la,  llsuoh  crooBfnK  Is  to  tw  oonildered 
as  tor  a  publlo  use.  unconsllluiloQal  <d  laklng 
tbe  property  of  tbe  oompony  for  public  use  with. 


■Z.   A  railroad  oom-pmaj  oaimot  be  earn' 
polled  to  erect  and  maintain  crosainga 

at  ila  own  expenn  for  panoo*  wtwae  raidenoea 
7L.R.A. 

Kee  also  35  L.  R.  .^.  flH4. 


are  oat  off  by  tbe  nllroad  from  a  putdlo  blchway 
when  no  statute  requiring  them  to  inakenioh 
aroMlniEB  eztatad  at  the  Ume  ot  tbe  aouBtruatloii 
of  the  road. 

( Jfons,  J„  Mm  MporoCa  ootnion:* 
O^bruory  fl).  ISgOJ 

APPEAL  by  defendant  from  a  ludjrment  of 
the  Circuit  Court  for  Oahland  County  in 
favor  of  plaintiffs  in  an  action  to  recover  the 
statutory  penalty  for  refusal  toerectaresideoca 
crossing,    lleixried. 

Tbe  facts  ate  fully  stated  In  the  opinion. 

JUaeri.  E.  W.  Ueddang'lt  and  George 
Jerome,  for  defendant,  sppellant: 

The  Act  infringes  ^  14,  art.  la,  of  the  Consti- 
tution of  Michigan,  which  provides  that  "tlia 
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Michigan  Sopbbmb  Court. 


|)roperty  of  do  person  shall  be  taken  for  public 
use  without  just  compensation  therefor.*' 

People  v.  Lake  Share  dtM.  S,  R,  Co.  62  Mich. 
277;  Chicago  A  Q,  T,  B,  Co,  v.  Hough,  61 
Mich.  607;  Grand  Rapide  v.  Grand  Rapt  da  dh 
I.  R,  Co.  68  Mich.  641;  Grand  Rapide,  JV;  db 
L.  S.  R,  Co.  V.  Grand  Rapids  A  L  R.  Co.  86 
Mich.  266. 

A  railroad  corporation  is  not  subject  to  any 
other  or  different  rule  respecting  its  duty  to 
either  individuals  or  the  public  than  a  natural 
person  would  be,  in  tbe  same  conditions. 

Grand  Rapida,  xV.  A  L.  8.  R  Co.  v.  Grand 
Bapida  A  I.  R.  Co.  36  Mich.  278. 

If  tbe  owner  of  land  has  tbe  rigrbt  to  a  cross- 
ing, the  jury  should  take  into  account  tbe  ex- 
peose  of  constructing  and  maintaining  such 
crossings  in  awarding  damages  for  the  taking 
of  the  right  of  way. 

Atchiaon  A  N.  R.  Co.  v.  Gough,  29  Kan.  94; 
Eanaaa  Cent.  R.  Co.  r.  AUen,  22  Kan.  285. 

The  right  of  crossing,  in  the  absence  of  a 
statutory  grant  existins:  at  the  inception  of  the 
railroad  company's  title,  is  open  to  question. 

Jackson  ▼.  Rutland  A  B.  R.  Co.  25  Vt.  159. 

Meaara.  S.  V.  R.  Trowbridge,  Atiy-Gen,, 
and  Georf^e  W.  Smitht  ^oa.  Atty.,  for 
plaintiffs,  appellees. 

Grant*  Jl,  delivered  the  opinion  of  the 
court: 

Tbe  people  bring  their  suit  under  Act  No. 
165,  Laws  1889,  to  recover  a  penalty  for  tbe 
failure  of  the  defendant  to  provide  an  open,  un- 
obstructed residence  crossing,  suitably  guarded, 
in  front  of  tbe  residence  buildings  of  one  Henry 
Fall,  in  tbe  Township  of  Bloomfleld,  Oakland 
Countv.  Judgment  was  rendered  against  tbe 
defendant  for  $140,  and  it  appeals.  The  fol- 
lowing facts  were  stipulated,  and  constitute  all 
the  evidence  that  was  introduced  upon  the 
trial,  viz. : 

"(1)  That  the  defendant  is  a  corporation,  and 
owns  and  operates  a  railroad  between  the  City 
of  Detroit  and  the  City  of  Qrand  Haven,  in  the 
State  of  Michigan,  which  runs  through  the 
Town^ip  of  Bloomfleld,  in  the  County  of  Oak- 
land, in  said  State.  (2)  That  at  a  point  on  de- 
fendant's road  about  one  mile  northerly  of  the 
Village  of  Birmingham,  in  said  County  of  Oak- 
land, one  Henrv  Fall  owns  a  farm  on  the 
northerly  side  of  said  road,  and  has  his  resi- 
dence there  adjacent  to  the  said  railroad, 
and  the  railroad  is  between  his  residence  and 
the  usually  traveled  public  highway,  and 
immediately  adjacent  to  said  road,  and  is 
parallel  to  said  road.  (8)  That  said  Henry 
Fall  has  a  farm  crossing,  which  was  provided 
and  is  maintained  b^  tbe  defendant  Company, 
with  suitable  opemngs  and  gates  thereto,  af- 
fording him  ingress  and  c^ess  across  defend- 
ant's road,  between  his  residence  and  the  high- 
wav.  (4)  That  the  defendant  and  said  Henry 
Fall  derived  title  to  their  said  real  properties 
independently  from  the  same  common  remote 

S ran  tor,  tbe  said  Fall  having  purchased  since 
efendant's  right  of  way  was  obtained  and  its 
road  const ructed.  (5)  That  the  defendant  Com- 
pany has  been  in  possession  of  the  right  of  way 
through  said  Township  of  Bloomfleld,  adjacent 
to  said  Fall's  farm  ana  residence,  and  in  opera- 
tion of  its  railroad,  for  more  than  forty  years 
last  past.    (6)  That  tbe  commissioner  of  rail- 

7  L.  R.  A. 


roads,  the  Honorable  John  T.  Rich,  on  the 
16th  day  of  November,  A.  D.  1889,  made  an 
examination,  finding  and  order  on  complaint  of 
said  Fall,  all  substantially  as  alleged  in  tbe  dec- 
laration, a  copy  of  which  order  was  duly 
served  upon  the  defendant  Company  as  alleged, 
requiring  it,  in  pursuance  of  the  provisions  of 
§  16,  art.  4,  of  Act  No.  198.  Sess.  Laws  1878,. 
as  amended  by  Act  No.  166,  Sess.  Laws  1889, 
within  ten  days  from  said  date,  to  construct  an 
open,  unobstructed  resklence  crossing,  suitably 
guarded,  substantially  as  provided  for  highway 
and  street  crossings,  and  thereafter  to  eflicient- 
ly  maintain  the  same,  so  as  to  give  Henry  Fall 
a  near,  safe  and  convenient  outlet  or  passage- 
way from  his  residence  or  real  property  over 
defiendant's  track  to  the  highway  running  in 
front  of  the  same,  to  wit,  at  the  place  of  resi- 
dence of  said  Henry  Fall,  on  the  line  of  defend- 
ant's railway  as  aforesaid.  (7)  That  defendant 
has  neglected  and  refused,  and  still  neglects 
and  refuses,  to  comply  with  such  order,  sub- 
stantially as  alleged  in  plaintiff's  declaration."^ 

That  portion  of  Act  No.  166,  above  men- 
tioned, imposing  upon  railroad  companies  tbe 
duty  to  provide  and  maintain  these  crossing, 
reads  as  follows: 

**And  in  cases  where  a  railroad  is  immediate- 
ly adjacent  to  or  laid  upon  a  highway, 
open,  unobstructed  residence  crossings,  suita- 
bly guarded,  substantially  as  are  provided  for 
highway  and  street  crossings,  shall  be  provided 
and  maintained  by  the  railroad  corporation 
operating  said  railroad,  provided,  the  same 
shall  be  so  ordered  by  the  railroad  commia- 
sioner." 

The  defendant  contends  that  this  provision 
infringes  section  14,  art.  18,  of  the  Ccnstitutlon 
of  Michigan,  which  provides  that  "  the  prop- 
erty  of  no  person  shall  be  taken  for  public  uae 
without  just  compensation  therefor. 

The  argument  for  plaintiff  is:  (1)  It  is  an  ex- 
ercise cf  the  general  police  power  over  rail- 
roads. (2)  It  is  an  exercise  of  the  police  power 
regulating  the  special  duties  imposed  upon 
railroad  companies.  It  is  apparent  that  thia 
provision  of  the  Statute,  enacted  in  1889,  im- 
poses additional  burdens  and  expense  upon 
railroad  companies.  It  requires  them  to  con- 
struct and  maintain  residence  crossings  at  their 
own  expense,  in  addition  to  highway  and  farm 
crossings.  Except  as  imposed  by  statute,  no 
obligation  exists  on  the  part  of  a  railroad  com- 
pany to  give  a  right  of  way  over  its  road  to 
private  individuals.  While  it  is  a  quasi  public 
corporation,  still,  in  the  holding  and  uae  of  its 
land,  it  is  entitled  to  the  same  protection  as  are 
natural  persons. 

The  following  propositions  can  be  regarded 
as  well  settled: 

1.  The  police  power  of  the  State  over  rail- 
roads includes  all  those  regulations  which  are 
necessary  for  the  safety  and  protection  of  per- 
sons and  property  in  transit  over  them,  or  cross- 
ing them  upon  the  public  high  ways.  The  State 
may  thereiore  require  tbe  use  of  air-brakes,  tbe 
erection  of  fences  and  cattle-guards,  the  stop- 
ping of  trains  at  the  crossings  of  other  railroads, 
the  use  of  bells  and  whistles,  and  many  other 
things  which  will  readily  suggest  themselves. 
This  principle  is  commended  by  good  sense, 
and  is  too  well  established  to  require  the  cita- 
tion of  authorities. 


i.  Tbe  power  to  require  rallroadB  to  erect 
and  maintalD  farm  crosBings  has  been  tbepolicj 
of  Ihia  Stale  from  the  beginning.  Comp.  Laws 
1857,  §  1987. 

Tbe  original  cbartere  of  tbe  Detroit  &  Pon- 
llac  Railroad  Compaoy,  and  of  Ibe  Oakland 
&  Ottana  Railroad  Companv,  tonhicb  tbede- 
teadiiDt  succeeded,  require  11.  Nearlf,  if  not 
all,  the  railroad  companies  of  Micbigan  have 
■cquirpd  their  rights  of  way  under  stalutw 
coDlaioing  Ibis  pnivlsioii,  Tbey  bave  con 
d^moed  landa  and  paid  the  own«iB  compensa- 
tion with  this  in  view.  There  has  therefore 
been  no  hardship  or  injustice  in  these  requlre- 
menls,  nor  la  compcllinj^lhe  companies  to  fill- 
fill  them.  So  far  as  I  nave  investigated,  our 
sister  Sinies  have  sicailac  statutes,  and  their 
constituiionalitf  has  been  eeneraliy  sustained 
as  witbiD  Ibe  police  power  lodged  in  the  State. 

3.  Municipal  authorities,  alttiuugh  expressly 
authorized  by  statute,  cannot  lay  out  a  high- 
way across  the  road-bed  oF  a  railroad,  uni  com- 
pel the  erection  and  mainteoance  of  cstllc- 
guards,  etc.,  without  compensation.  The  Stat- 
ute conferring  this  authority  was  held  to  be 
repugnant  to  ine  Constitution  of  Micbizan,  and 
void,  ftopfc  V.  Lake  more  d  M.  8.  M.  G).  52 
Mich.  877;  CMeiigo  it:  O.  T.  R.  Co.  v.  Hough. 
61  Uich.  507;  Orand  Rapidi-7.  QrandRandt 
*I.B.  Co.  58  Mich.  641. 

4.  Tbe  land  of  a  railroad  company  can  no 
more  betaken  for  the  use,  benefltorconvenience 
of  an  itidividual  thancan  tbe  property  of  a  natu- 
ral person.  This  principle  is  held  applicable  'o 
tbe  case  of  one  railroad  crosxiog  tbe  track  and 
road-bed  of  another  railroad,  (hand  Jtam'di, 
A-  <fi  L.  3.  B.  Oo.  V.  Grand  Bapidt  A  1.  R. 
Co.  Z^  Mich.  S65. 

Suchbcoefltand  convenience  are  not  enough. 
Bomelliing  mUEt  be  shown  to  fairt;  bring  tbe 
case  within  the  general  pcilice  power  which  the 
Btate  may  exercise  over  railroads.  Now,  en 
examination  of  tbe  record  shows  that  Fall  ap- 
plied for  an  "open,"  unobstructed  residence 
crossing,  suilably  guarded,  as  required  by  sec- 
tion 15  of  said  Act."  It  is  not  an  application 
for  improving,  changing  or  constructiDg  the 
farm  crossing,  referred  to  in  paragraph  3  of  (be 
stipulated  facts.  That  croEsing  therefore  has 
DO  bearing  upon  tbe  controversy.  We  pass  no 
opinion  upon  tbe  duty  of  defendant  to  change 
this  farm  crossing  so  as  to  conform  to  tbe  re- 
quirements of  the  Statute  In  that  regard.  That 
question  is  not  in  tbe  case.  Nothing  In  the 
record  shows  whether  the  residence  crossing 
was  located  in  tbe  same  place  as  the  farm 
crossing  or  not.  We  must  therefore  consider 
this  as  ao  application  dt  tiojio,  and  the  sole 
question  in  the  case  to  be  whether  a  railroad 
company  can  be  compelled  to  make  a  crossing 
over  its  track  from  a  highway  to  a  person's 
residence,  where  none  existed  before.    Thean- 


verdict  of  a  Jury,  there  ia  evidence  to  support 
It.  Fall  purchased  the  premises  with  tbe  situ- 
ation just  as  it  is  now,  and  as  it  baa  been  for 
many  years,  possibly  forty,  tbe  length  oi  lira» 
that  the  defendant'*  railroad  has  been  builL 
The  record  is  silent  as  to  whether  he  bas  any 
other  access  to  a  highway,  or  as  to  the  charac- 
ter and  extent  of  bis  business,  except  that  he- 
owns  a  farm.  But  whether  it  is  a  fruit,  gralit 
or  stock  farm;  whether  it  contains  one  acre  or 
more;  whether  be  requires  the  crossing  to  drive- 
stock  over;  or  whether  be  requires  it  for  any 
other  purpose,  except  for  tbe  passage  of  him- 
self and  family,— -we  are  not  informed.  The 
Irresistible  conclusion  from  the  whole  record 
is  that  Fall's  application  and  the  order  of  tbe 
commissioner  were  made  with  sole  reference  to 
his  (Fall's)  benefit  and  convenience.  It  is  ap- 
parent that  every  open  crossing  into  tbepublic 
highway  across  a  railroad  liack  increases, 
rather  than  diminishes,  the  danger  of  travel, 
by  giving  animals  tbe  opportunity  to  get  upon 
the  track  in  front  of  passing  trains.  These 
residence  crossings  cannot,  therefore,  be  jus- 
tified on  the  ground  of  protection  and  safety  to 
passengers  and  proper^.  The  Statute  applies 
to  all  residence  buildings. 

If  plaintiff's  contention  be  correct,  Ibeu  a 
land  owner,  across  whose  land  a  railroad  has 
been  constructed,  and  who  has  been  amply 
compensated  in  damages,  may  erect  twenty  or 
more  residence  buildings  on  the  laud  fronting^ 
the  railroad  and  tbe  highway,  sell  them,  li> 
getber  with  the  lands  on  which  they  are  situ- 
ated, and  compel  tbe  railroad  company  to  con> 
struct  and  maiotain  as  many  residence  cross- 
ings. Such  action  would  seriously  incresse- 
the  dangers  of  travel,  and  impose  heavy  addi- 
tional burdens  upon  railroads.  If  It  is  tbe  duty 
of  the  State  lo  provide  access  for  every  citizen 
to  the  public  highway,  so  that  be  may  ottey 
the  venire  of  the  courts,  pay  his  taxes,  vole, 
send  bis  children  to  school  and  exercise  all  the 
prerogatives  of  citizcDsliip,  the  Slate  cannot 
perform  this  duty  by  taking  tbe  property  of 
one  citizen,  ahd  giving  it  to  anothnr,  -without 
compensation. 

We  therefore  conclude  (1)  that  the  Act  aboT» 
mentioned,  in  so  far  as  It  provides  for  taking 
the  property  of  a  railroad  company  for  public 
use  without  compensation,  is  unconstitulional 
and  void:  (S)  railroad  companies  cannot  be- 
compcUed  to  erect  and  maintain  residence 
crossings  at  their  own  expense,  for  the  use  and. 
beneHl  of  individuals,  when  no  statute  requir- 
ing tbera  existed  at  tbe  time  of  tbe  construc- 
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^ay,  DDobstructed  residence  crossings,  suita- 
bly guarded,  substantially  as  arc  provided  for 
higliwajr  and  street  crossings,  shall  be  provided 
4uid  maintained  by  the  railroad  corporation 
operating  said  railroad;  provided,  the  same 
shall  be  so  ordered  by  the  railroad  commis- 
-siuner/'  I  think  this  provision  of  the  Act  is 
valid,  as  a  proper  exercise  of  the  police  power 
of  the  State  and  its  control  over  railroads,  as 
applied  to  all  such  roads  built  after  its  passage; 
and  perhaps  it  might  not  be  unconstitutional 
4is  applied  to  cases  of  railroads  built  and  oper- 
ated before  this  Act  took  effect,  when  the 
residence  building  was  upon  the  premises  be- 
fore the  Railroad  Company  ran  its  road  between 
it  and  the  highway. 

But  in  this  case  it  appears  that  the  Railroad 
Company  and  the  residence  owner  acquired 
^itle  from  the  same  grantor,  and  that  the  Rail- 
Toad  Company  got  its  title  first.  Whether  the 
Company  has  a  title  in  fee  or  only  a  right  of 
way  does  not  appear,  and,  if  a  right  of  way, 
whether  its  title  was  acquired  by  condemna- 
tion or  purchase.  Under  these  circumstances, 
I  concur  in  the  opinion  that  Mr.  Fall,  the  resi- 
dence owner,  cannot,  under  this  Act,  compel 
the  defendant  to  open  and  maintain  at  its  own 
•expense  the  crossing  provided  for  in  this  Act. 
The  law  cannot  be  given  such  a  retroactive  ef- 
fect as  to  destroy  property  rights  in  real  estate, 
vested  for  more  than  for^  years  in  the  defend- 
ant, without  compensation,  and  throw  addi- 
tional burdens  for  all  time  upon  such  real  es- 
tate,—burdens  not  contemplated  nor  necessary 
For  any  reason  when  such  property  was  ac- 
quired. This  belnff  a  penal  action,  it  must  be 
considered  under  the  nndine  that  the  defend- 
ant obtained  its  title  before  Mr.  Fall  purchased 
his  farm,  and  that  both  hold  their  lands  by 
•deeds  from  a  common  grantor;  that  the  resi- 
dence was  not  built  at  the  time  the  railroad 
was,  or,  if  built,  that  the  owner  of  it,  this 
•common  grantor,  received  at  that  time  ade- 
■quate  compensation  for  the  inconveniences  re- 
sulting from  the  running  of  the  railroad  be- 
tween the  house  and  the  highway.  For  this 
reason  I  agree  in  the  result  of  this  case  aa  an- 
jiounced  by  my  brethren. 

But  I  am  satisfied  that  a  railroad  company 
•does  not  stand,  as  to  the  exercise  of  state  con- 
trol, upon  the  same  footing  as  private  persons, 
and  that  its  property  can  be  subjected  to  bur- 
dens not  imposed  on  the  mere  owners  of  pri- 
vate property,  used  piirely  and  exclusively 
for  pnvate  interests  and  purposes,  for  the  rea- 
son that  all  property  devoted  to  public  uses 
takes  on  quasi  public  (qualities,  and  is  there- 
fore subject  to  limitations  on  such  use  by 
the  State,  and  to  legislative  control,  when  such 
•control  seems  necessary  to  the  Legislature,  and 
is  reasonable;  and  of  the  necessity  of  such  con- 
trol the  Legislature  is  the  sole  judge,  and 
•courts  can  only  inouire  into  the  reasonableness 
of  the  methoas  of  such  control.  A  railroad 
may  be  required  to  fence  its  tracks  and  con- 
atruct  cattle-guards  and  to  construct  farm 
-crossings.  The  railroads  of  this  State  have  al- 
ways been  subject  to  regulations  of  this  kind 
imposed  upon  them  by  the  State,  and  no  one 
has  doubted  the  right  of  the  Legislature  to 
regulate  and  control  them  in  this  respect.  And 
I  am  not  prepared  to  say  that  this  Act  could 
not  reach  h&cK  and  be  operative  and  valid,  in 
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a  case  where  the  dwelUng-houae  was  upon  the 
land  at  the  time  the  roaid  was  built,  and  the 
owner  of  the  land  acquired  his  title  first,  and 
the  company  obtained  its  right  of  way  by  con- 
demnation, and  the  residence  owner  nas  no  ac- 
cess to  any  other  highway.  In  other  words,  I 
am  satisfied  of  the  authority  of  the  Legislature, 
imder  the  general  police  power  of  the  State,  to 
make  the  regulation  as  to  residence  crossings 
found  in  this  Act,  and  that  it  is  a  reasoname 
one,  as  applied  to  cases  arising  after  the  Act 
became  a  law.  Whether  or  not  it  can  be  ap- 
plied to  cases  where  the  conditions  of  the  prem- 
ises, railroad  and  highway  are  the  same  as  they 
were  before  the  passage  of  the  Act,  in  my  opin- 
ion depends  upon  the  reasonableness  of  the 
regulation  as  applied  to  each  particular  case. 
While  conceding  the  potency  of  the  police 
power  of  the  State,  I  do  not  think  it  omnipo- 
tent; and  as  said  before,  in  Whitney  v.  Grand 
Rapida  Twp,  (Mich.),  89  N.  W.  Rep.  42,  the 
Legislature  cannot  arbitrarily  and  without  rea- 
son, and  in  defiance  of  right,  pass  any  statute 
it  may  see  fit  under  this  power.  This  Statute, 
while  reasonable  and  proper  and  valid  as  to  dl 
conditions  and  circumstances  of  residence  cross- 
ings coming  within  its  provisions  hereafter, 
cannot  be  arbitrarily,  unreasonaiily  and  in  de- 
fiance of  right  applied  to  the  case  m  hand. 


Jacob  LANG,  AppL, 

V. 

Moses  SALLIOTTE  e<  a/. 


(. 


.Mioh.. 
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A  dispute  as  to  the  ownership  of  a  strip 
otlauadp  datmed  by  each  party  In  fee  simple,  un- 
der a  deed  which  includes  tt,  cannot  be  settled  by 
arbitration  under  How.  Stat.,  I  8175,  whioh  altowa 
arbitration  to  settle  boundaries  of  lands,  but  not  to 
determine  a  claim  to  any  e^te  tn  fee  or  for  life. 

(FebruarySQ,  1800.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  denying  a 
motion  to  set  aside  the  award  of  arbitrators  ap- 
pointed to  settle  a  dispute  as  to  the  proper  po- 
sition of  a  boundary  fence.    Reteraed. 

The  case  sufficieotly  appears  in  the  opinion. 

Messrs,  Powell  &  DorUu&d,  for  plaintiff, 
appellant: 

In  their  decision  the  arbitrators  have  made 
the  title  to  plaintiff's  land  variant  from  the 
paper  title,  which  it  was  not  in  their  province 
to  do. 

Gallagher  r.  Rem,  81  Mich.  188;  How.  Stat 
§8475. 

The  submission  is  relative  to  the  boundaiy, 
while  the  award  is  as  to  ownership  in  fee.  An 
award  upon  matters  not  submitted  is  void. 

Smith  V.  Cutler,  10  Wend.  589,  25  Am.  Dec 
580;  Ourd  v.  Wallace,  7  Dana,  190,  82  Am.  Dec 
85. 

Messrs,  Stewart  Sb  Galloway  for  de- 
fendants, appellees. 

Morse*  J.,  delivered  the  opinion  of  the 
court: 

March  2,  1887,  the  plaintiff  entered  into  an 
agreement  in  writing  with  defendants  to  settle 


their  difllf^ltfes  astowliether  ftcerialn  fence 
between  them,  and  IhenniHrklng  tbeboundsij 
lloe,  waa  Id  itx  proper  poaltion,  the  defendan-a 
clalnif  iig,  aa  set  forth  Id  the  Agreement  to  ariti 
tnle,  rliat  the  fence  standi  fn  Ita  proper  plncp 
to  mark  the  boundary  line,  and  the  plaintifT 
clHimlnK  thai  aaid  fenc«  Is  "couslderaUly  west 
of  its  proprr  location." 

Tlie  writiDK  stale*  further:  "It  in  herehj 
•pTPed,  by  and  lielween  said  piirtv  of  the  flrat 
par:  (Lnnc),  and  the  said  panies  of  ibe  fecon>l 
puri  iSsllioneand  Dmnillard),  tosulimit  Ibede- 
tfTininiition  of  the  boundary  between  t)iB  prem- 
ises of  lliesnid  pariy  of  the  first  part  ami  those 
of  Kald  panies  of  the  serood  part  undT  tUu 
SlaiutPE  in  such  cnaes  made  and  provided  (be- 
iDg  cliap.  292  of  Howell'a  Compilntion)  lo  two 
arbi'raloTB,"  giving Ihe  twiisek-cied.  Frpfltrick 
W.  Kuitli  and  Charles C.  Stewnrt,  the  right  '- 


jr  10  allow  any  suit  to  bf  brnncbt  _. 

«erDJngibl9  Uiundnry  line,  and  that  Ihey  woiilil 
«ach  iMlibfiilly  oliey  and  carry  out  the  decis 
ion  of  the  said  aibilralors,  and  that,  if  cither 
party  failed  to  do  thlx,  the  olliei  could  compel 
iiim  to  do  so  in  the  Wayne  Circuit  Court. 

The  two  arbitiHlor*  met,  the  mailer  was  sub- 
mitted to  Uiem.  and  ihey  mnde  a  wriltrn  fiod- 
loKanddeterinlDBtinD  March 80, 18t)7.  which  on 
the  IMh  duvofAiiril,  Mine  year.  WHS  Sled  with 
the  clerk  ol  the  Wayne  Circuit  C-oun,  and  no- 
tice of  such  flIlnB  duly  serve-l  upon  Lang. 
LanK  thereupon  moved  Ibe  cirruii  mart  to  set 
the  award  a'-ide.  on  Ihe  gmund  ttiril  the  arhi 
trnlorsliad  eicteded  tlieir  powora.  This  molion 
waa  denii-d,  and  judtrmenl  entered  upon  sucli 
award  io  tnvnr  ol  the  defendants.  PI;jini][T 
conies  here  upon  writ  of  error.  The  arbilra- 
tors  derided  that  "the  fence,  as  It  now  sTHnds, 
mHrka  the  proper  boundary  between  the  hinds 
of  tlie  auid  Jacob  Lang,  parly  or  the  lirr<t  part, 
and  those  of  thesHid  Muses  Sulllolte  and  Jonepli 
Drunllliird.  parlies  of  the  second  port,  and  Ihal 
the  fence  in  Ihe  rear  shall  be  hiiill  ou  the  lloe 
indicaicd  by  the  fence  now  standing  between 
the  liiiidB  of  said  Hrsl  parl^,  and  those  of  said 
panies  of  the  second  {Mrt  in  front."  But  It  ap 
pears  from  tin  tr  own  awarft  thai  they  arrived 
at  this  deciRiiin  bv  examining  into  the  llile  or 
thepniliia  lo  llie  land,  and  bv  drlcrmininEr  ihai 
the  deed  of  Ij>na  was  wronR  in  Its  de->(TiiiiioD, 
and  shotiW  be  corrected.  Thev  found:  Firtl, 
That  the  deeds  un'Ier  which  Lani;  occupied  anil 
held  Ills  land  did,  in  terms,  convey  lo  him  lOi 
feet  Iwyond  the  fence  meDiiouwl  in  llie  siibinis- 
sioD.  Second.  That  Lang's  gnintor  did  not 
own  this  103  feet  when  he  deeded  to  Lane, 
and  never  wen  the  owner  of  the  Nme.  Tlicre- 
forf  the  l;ind  wi>gnnl  conveyed.  Third.  Thni 
>loi>es  Siilliotte  became  the  ouoer  of  this  1(M 
feet.  Kovember  7,  1815,  bv  a  deed  from  Hya- 
cinth Siilliotie  and  wife;  Hial  prior  to  Ihix  llva- 
cinih  Sallblte  waa  Uie  owtusr  of  this  IW  fiiet, 
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and  also  of  the  land  now  nccnpled  by  Lnng, 
and  Ihat  he  never  made  any  oilier  conveynnce 
of  the  1W  feet,  esrept  tlnaone  lo  Moses  8*1- 
limte;  that  be  deeded  the  land  occupied  by 
Lang,  November  32,  1853,  to  Anloine  Iteno, 
who  deeded  the  same  lo  Alexis  M.  Salliiiile  by 
two  deeda,  one  dated  December  IS,  11*58.  and 
the  other  December  10.  IH.  Q,  neither  of  which 
deeds  puriwrieil  to  convey  Ihls  lOH  fceL  The? 
therefore  decide  that  the  deeds  from  Al'*iis  ^L 
t^alHotte  to  Peter  Jauer,  and  the  deed  front 
Jager  to  Lang,  which  purport  to  convey  Ihe 
108  feet,  should  renil  (Inserting  descii|iii6n  so 
as  not  to  con tuin  tills  1  OS  feel:  and  is  lo  Ibis 
strip  of  IQH  teet,  which  said  Jnger  assumed 
to  convey  lo  Lnng,  "the  sold  Lang's  proper 
remedy  u  l>y  anil  apninst  the  anid  Jnger  lor 
breach  of  warranty,  unless  he  has  Inst  the  same 
tlrouifh  theSiaiutenf  Limitutlons." 

It  will  be  seen  that  the  arhiLralors  did  not 
pass  upon  the  boundary  line  bciween  two  laud 
holders,  holding  lilies  that  did  not  couttict  as 
to  dene  ri  I  >  til  ID,  Tiut  thev  examined  and-  pasaed 
upon  the  respeciive  titles  of  the  parties  in  fee,. 
bolh  of  whom  were  claiming  u"der  Ihcirdeeda 
the  li'le  in  fee  lo  thin  same  strip  of  land.  In 
order  to  do  this,  they  bad  lo  determine,  and 
did    deiermine,   that  the  dei^ls  under   which 


though  in  express  terms  the  strip  was  conveyed 
by  ihem.  and  piissed  in  fee  lo  Lang.  "The  con- 
test turns  out  not  to  be  over  a  mere  bniMidary 
line  between  adjoining  properiies,  but  llie  dis- 
pute 10  be  settled  is  theowuershi|iof  a  atrip  of 
land  lOIJ  feet  wide,  claiiied  by  liotb  parties  in 
fee  simple.  This  contest  or  dispute  cannot  \» 
settled  by  nrhlirnnon,  under  the  Siulute.  Sec- 
tion 8475,  Uow.  Btat.,  provides  Ihat  "no  such 
subiniBBion  shall  be  made  rcniH'Cling  the  claim 
of  any  person  to  any  eslale,  in  fee  or  for  life, 
in  real  estate;  btil  any  claim  loan  hitcresl  fur  a 
term  of  years,  or  fur  oneytar  or  io«s.  in  real  e»- 
iHle,  and  controversies  reH)iectlng  the  pariiliuQ 
of  Irinds  tietween  joint  tenunta  or  tenants  la 
I  niiiic  Ibe  l)ound:irics  of  liinila, 
of  dower. 


nitted  U 
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The  effect  of  the  finding  of  Ihe  arbilmtora 
was  to  eataliliah  the  ownl.^^llip  of  this  atrip  In 
the  defendunts,  or  one  of  them,  wh:ti  it  was 
claimed  by  plainlllT,  whose  dee<i  upon  it<<  facs 
liiclu'led  it.  This  wna  beyond  tlieir  juri<i.|ic- 
lion,  and  Ihey  therefore  exccedod  their  powers 
under  the  8li.tute.  Qailagher  v.  Kern,  Ut  Mich. 
ISS. 

The  motion  lo  act  aside  the  award  should 
have  been  granted,  and  the  juifaineitt  tnlTed 
tliceon  mvat  be  txtaiUd  und  srl  atUe,  willi  costs 
of  both  courts  to  the  plaialill. 
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neber  H.  HANFORD  et  al,,  RetpUi., 

V. 

ST.  PAUL  &  DULUTH  R  Co.,  Appt. 

( MlDIL....) 

1.  The  riifht  of  a  ripajrlaa  proprietor 

upon  Davlgable  waters  to  Improve,  reolalm  and 
occupy  the  submerged  lands  out  to  the  point  of 
nnvlffubility,  althouKh  orlflrlnally  Incident  to  the 
riporian  estate,  maybe  separated  therefrom,  and 
be  transferred  to  and  enjoyed  by  persons  having 
DO  interest  in  .the  original  riparian  estate,  over- 
ruling Lake  Superior  Land  Co,  t.  Emenon^  88 
Minn.  408. 
B*  A  eondemiuLtlon  by  a  railroad  oorpo- 
ratlon  of  the  upland  abutting  upon  the  water,— 
Beld^  to  embrace  also  the  incidental  riparian 
right  of  im'^rovement  and  occupancy  of  the  sub- 
menred  lands,  although  no  specific  mention  is 
made  of  riparian  rights. 

3«  The  specillc  mention  and  including 
in  the  same  petition  of  riparian  rights  in  re- 
•|)ect  to  other  lands  belonging  to  other  persons.— 
.Held,  not  to  affect  this  construction  of  the  peti- 
tion and  proceedings  In  respect  to  the  land  In 
question* 

<April  8. 180(U 

APPEAL  by  defendant  from  an  order  of  the 
1  )birict  Court  for  St  Louis  County  over- 
Tuling  its  motion  for  a  new  trial  of  an  action 
brouffht  to  eojoin  it  from  constructiDg  its  road 
over  land  covered  by  the  waters  of  the  Bay  of 
St.  Louis  the  right  to  use  which  was  alleged  to 
belong  to  plnin tiffs,  in  which  judgment  had 
been  rendered  in  their  favor.     Reversed. 

In  1869  the  Lalce  Superior  &  Mississippi  Rail- 
road Company,  to  whose  rights  this  defendant 
succeeded,  commenced  proceedings  in  the 
County  of  St  Louis  to  condemn  for  its  use  for 
railroad  purposes  lands  in  that  county,  some  of 
them  lying  near  to  or  touching  upon  the  Bay 
of  St.  Louis,  or  on  Superior  Bay,  or  on  Dike 
Superior.  The  petition  by  which  the  proceed- 
ings were  instituted  described  the  land  more 
particularly  involved  here  by  describing  cer- 
tain lines,  and  then  continuing:  ''Including  all 
the  premises  between  the  lines  so  described  and 
the  said  Bay  of  St  Louis,"  so  that  the  land 
thus  described  abuts  on  the  bay.  The  descrip- 
tion makes  no  mention  of  riparian  rights.  The 
petition  described  thirty  five  distinct  tracts  of 
land,  parts  of  which  were  proposed  to  be  taken, 
in  three  of  which  descriptions  of  lands  to  be 
taken  were  these  or  equivalent  words:  "Includ- 
ing all  riparian  rights  and  privileges."  The 
award  of  the  commissioners  followed  the  peti- 
tion in  this  respect  The  condemnation  pro- 
ceedings were  carried  to  a  close  by  the  assess- 
ment of  damages  for  the  taking  and  pa3rment 
thereof.  Opposite  the  land  thus  taken,  and 
involved  therein,  between  the  water  line  of  the 
bay  and  the  point  of  navigability,  is  shallow 

•Head  notes  by  Diokinson,  X 

NoTR.— Rights  of  riparian  owners  on  navigable 
streams;  rules  in  the  various  States.  See  notu  to 
Parker  v.  West  Coast  Packing  Co.  (Or.)  5  L.  ft  A. 
61:  Fulroer  v.  Williams  (Pa.}  1  L.  B.  A.  008. 
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water  for  a  distance  of  several  hundred  feet 
into  the  bay.  In  this  space  of  shallow  water, 
and  in  front  of  and  about  sixty  feet  from  the 
water  line,  the  defendant  has  commenced  the 
construction  of  a  railroad  track,  driving  pile» 
for  that  purpose.  The  plaintiffs,  claiming 
through  conveyance  from  the  owner  at  the  time 
the  petition  for  condemnation  was  filed,  bring 
this  action  to  enjoin  the  defendant  from  con- 
structing its  railroad  in  said  shallow  water.  No- 
question  is  made  as  to  the  validity  of  the  con- 
demnation proceedings. 

The  court  banded  down  a  decision  on  June- 
10,  1889,  in  which  it  held  that  riparian  rights 
exij^t  only  as  incident  to  the  abutting  land,  and 
cannot  be  so  sevcTed  therefrom  as  to  be  rights 
in  gross  not  appurtenant  to  any  land  in  c6unec- 
tion  with  which  they  may  be  used  and  enjoyed; 
and  that  therefore  when  the  Ttailroad  Company 
condemned  for  its  use  the  land  abutting  on  the- 
bay,  it  acquired  the  riparian  rights  b^ongingp 
to  it,  although  the  petition  for  condemnation 
made  no  express  mention  of  such  rights. 

Respondents  thereupon  filed  a  petition  for  w 
reargument,  which  was  granted. 

Mesvn.  Ensi^^  Cash  &  Williams*  for 
appellant: 

Riparian  rights  are  a  part  of  tbe  bank  and 
cannot  be  severed  from  it;  they  are  mere  rights 
incident  to  the  bank  and  cannot  exist  in  gross. 
8o  that  if  there  be  an  attempt  to  reserve  or  ex- 
cept riparian  rights,  they  would  neverthelesa 
pass  by  a  conveyance  of  the  bank. 

Lake  Superior  Land  Co,  v.  Emerson,  88  Minn. 
406;  Delaplaine  v.  CMeaffo  A  N.  W.  R.  Oo.  42 
Wis.  214;  Lyon  v.  Fishmongers  (^.  L.  R.  1  App. 
Oas.  662;  Rose  v.  OroKS,  5  Man.  &  Or.  618; 
Stevens  v.  Paterson  A  N.  ILCo.  84  N.  J.  L.  582. 

Whether  riparian  rights  are  specifically  men- 
tioned in  the  conveyance  or  not  the  same  estate 
passes,  no  more  and  no  less. 

Rippe  V.  Chicago,  D.  A  M.  R.  Co,  2S  Minn. 
18:  Union  Depot,  8,  R,  A  Trantfer  Co,  v. 
Brunsioiek,  81  Minn.  297. 

These  rights,  as  the  term  would  indicate,  are 
such  as  pertain  to  the  shore,  tbe  ripa,  out  of 
which  they  spring  and  in  connection  with 
which  they  exist.  They  depend  upon  the 
ownership  of  the  land  to  which  they  attach, 
and  not  upon  the  ownership  of  the  submerged 
lands,  at  least  in  States  like  Minnesota,  where 
the  courts  hold  that  submerged  land  is  owned 
by  the  State  or  sovereign  in  its  sovereign  ca- 
pacity, but  that  the  shore  owner  has  certain 
valuable  rights  therein  by  virtue  of  the  owner- 
ship of  the  shore,  and  to  be  used  in  connection 
therewith. 

See  Sehurmeier  v.  8t,  Paul  A  P,  B,  Oo.  10 
Minn.  82;  8t,  Paul  A  P.  R,  Co,  v.  Sehurmeier, 
74  U.  S.  7  Wall.  272  (19  L.  ed.  74);  Dution  v. 
Strong,  6611.  8. 1  Black,  28  (17  L.  ed.  29):  Totes 
V.  Milwaukee,  77  U.  6.  10  Wall.  407  (19  L.  ed, 
984);  MnrriU  v.  St,  Anthony  FaOs  Water-Power 
Co,  26  Minn.  222;  StaUT,  Minneapolis  MiU  Co. 
26  Minn.  229;  Carli  v.  Stillwater  8,  R,A  Trans^ 
fer  Co,  28  Minn.  878;  Red  River  Roller  Mills  v. 
Wnght,  80  Minn.  249:  Union  Depot,  8.  R  A 
Transfer  Co,  v.  Brvnsviek,  81  Minn.  297;  Poto- 
mac Steamboat  Co.  v.  Ufper  Potomac  SUamhoul 
Co.  109  U.  S.  672  (27  L  ed.  1070);  Chasemors  v 


See  also  18  L.  R.  A.  668;  21  L.   R.  A.  62. 


H.  7  H.  L.  a48;  Hloekport  Waterwirk*  Uo.  v. 
FoUer,  8  HiirL  &  C.  SOO;  Boorman  v.  Sunrntehi. 
4a  Wis.  233;  Diedrieh  v,  Horthwatern  Union 
R.  00.42  Wis.  248;  Neia  ifawn  SUamboat  Co. 
r.  Sargent,  60  Conn,  189, 

U  one  person  not  the  ultimate  owner  In  fee 
tuu  tlie  eicliuiTe  lue  of  tbe  btuik  for  &  term  of 
jFBra,  during  such  eicluslve  posseesioD  tie 
atone  can  escrciae  the  riparian  rif^hla. 

OemtHt  T,  Bum*,  48  N  H.  800;  M/irrm  t. 
Bt.  Anthony  FalCi  WaUr  Fweer  Co.  26  Mian. 
S22;  StoekpoTt  Watenporki  Co.  t.  Poller,  8 
Hurl.  &  C.  800;  Hoboken  Land  *  Imp.  (i>.  v. 
ffabol.cn.  89  N.  J.  L.  MO;  Jftai  Jerxy  Zine  <t 
Iran  Go.  y,  Morrit  Canal  <*  BSvj.  Co.  I L.  IL  A, 
183,  18  Cent.  Rep.  813.  44  N.  J.  Eq.  SflS. 

Mairt.  Jalien  T.  Davi**,  WlUinm  H. 
Bllaa  BDd  Qeorfa  B.  Voanc  also  for  ap- 
peliaiil: 

TliesiricUj  ripsTJan  ligbts  are  as  follows: 
<l)tbe  rigbtof  accesa;  (S)  tbe  right  ofalluvioD 
oroccTerion;  (8)tberigbt  to  wbarf  or  fill  out 
to  navigable  water. 

Bote  V.  Qreva,  5  Man.  A  Or.  61B;  Lyon  t. 
FUhmongert  Cfe.  L.  R  1  App,  Can.  662;  7ate*-<i. 
MiltoaukM.  77  U.  B,  10  VVall.  497  (IS  L.  ed, 
984); Britbinev.  SI.  Paul <£ 5. 0.  S.  Oo.  2SMtnn, 
114;  Gould,  Waters,  §§  78,  1S6;  Carti  v.  mill- 
ttalerS.  R.  d  Tran»fer  O.  28Uinn,  878;  Union 
Depot,  8.  R.  d  Trantfer  Co.  t.  Brunmiek,  81 
Ulno.  297;  CUment  v.  Burnt.  4S  N.  H.  009. 

Tbey  are  advantages  which  result  from  the 
adjacency  ot  Ibe  water  and  the  bank.  They 
are  rights  ioddcDt  to  tbe  bank,  which  pertain 
directlj  to  the  conjoint  use  of  tbe  riparian 
land  and  the  atream  which  washes  it, 

CUment  v,  BuTn*.  lupra;  Nea  OrUant  t, 
Uniltd  Biatei.  S5  U.  B.  10  Pet.  663  {9  L.  ed. 
S7S);  Potomac  Bteamlmat  Oo.  t.  Upper  PolOTnac 
SUamboat  Oo.  109  D.  8.  673  (27  L,  ed.  1070); 
Qoilfr«y  V.  AUon.  12  111.  20;  Roaan  v.  Portland, 
8B,  Mon.  283;  Newport  v.  Taylor,  IS  B.  Hod. 
699:  Oeiger  v,  Pitor,  B  Fla.  83S;  Bait  v.  Brown, 
VfS.  J.  L.  18;  Brown  f.  Morrii  Canal  ABkg. 
Oa.  Id.  643;  Boboken  Land  <£  Imp.  Co.  v,  Uo- 
ioken.  86  N.  J.  L.  540;  Fitzficrald  v.  Faunee, 
46  N.  J.  L.  536;  Johnson  v.  Barrel.  Aleyn.  10. 
'  The  right  to  wbarf  out  to  navigable  waters 
was  always  cnnsiderpd  a  natuml  right,  or  at 
least  a  "na'ural  equity"  hi'longin^to  the  hank, 
to  be  eiereised  by  him  who  was  entitled  lo  the 
use  and  enjoyment  of  tbe  bank,  and  tbe  same 
theory  as  lo  the  couaectioD  of  tbe  right  with 
tbe  bank  obtained  in  regard  lo  "making  land" 
1^  filling  out  fiom  tbe  bank. 

Engt  V,  I'ee/rMm.  11  R.  I.  310;  Ea»t-fTntien 
T.  Beminqway,  7  Conn.  185:  3imon»  v.  FVench, 
35  Conn.  8^2;  Mather  v.  Chapman,  40  Conn, 
382;  Stale  v.  Bargrnt,  45  Coon.  358;  Or^gh  v. 
Bell.  38  N.  J,  L.  441;  Heliv.  Govgh,  28  N.  J.  L. 
C24;  State  v.  Brovin,  mora;  Sicrem  t.  Patereon 
tt  Jf.  A  Cb.  84  N.  J.  L.  632|  Sej/porf  &  M.  P. 
Bteamboat  Co.  r.  Farmeri  Tramp.  Co.  18  N.  J, 
£q.  611;  Aireriean  Bockdi  Imp.  Co.  v,  PtiUte 
BfJioot  Tnulea,  89  N.  J.  Eq.  409;  New  Jertey 
Zine  A  Iron  Co,  v.  Morrit  Caaal  A  Bkg.  Co, 


111,  8S1. 

The  riparian  riiht  In  question  "li  not  th» 
sublect  of  sale  Independently  of  aconveysncA 
of  tne  land  to  which  it  is  appurtenant." 

Mutter  V.  Berihey,  42  Iowa,  863;  IforrU 
CanalABItg.  Oo.Y.UeniralR.  (Jo.  18  N,  J.  Eq. 
419. 

Jfr-.WUIi&mW.BITIflDn,  for  respondents: 

The  Railroad  Company  did  not  lake  Iha 
title  in  fee  and  tbe  owner  of  the  fee  had 
tbe  riparian  righta  appurtenant  thereto  together 
with  power  to  poai  the  esme  by  deed  lo  hia 
grantees. 

Brithine  r.  St.  Pavl  A  8.  0,  a  Co.  23  Minn. 
114;  Bon*-»v.  0*pi«n,  68  U.  8.  2WBll.67a7L. 
ed.  818':  New  Jereey  Zine  A  Iron  Co.  t.  Aforrim 
Oinal  A  Bkg.  O).  1  L.  R.  A.  183, 18  Cent.  Rep. 
842,  44  N.  J.  Eq.  88». 

It  would  lead  to  singular  and  oppress)v» 
results  to  hold  tbat  without  the  consentof  a 
property  holder  a  railroad  coinnany  could,  even 
by  eiprcaaly  claiming  and  asking  for  tbem, 
acquire  riparian  rights  by  condemnation.  They 
are  not  rights  wliicb  are  necessary  lo  tbe  car- 
rying  on  of  railroad  business. 

BenaelaerASR.  Oj.  v.  2Joi»i,48N.  T.187. 

By  tbe  rules  of  the  common  law,  tbe  owner 
of  land  lying  along  the  shore  of  a  navigable 
river  is  entitled  lo  no  right  either  in  theshoreor 
waters  as  Incident  to  its  ownership,  eicept  tbe 
contingent  ones  of  alluvion  and  reliction.  Tbft 
right  of  access  does  not  exist. 

Lamina  v.  Smi'h,  4  Wend.  8;  Jaekxm  t. 
Bown,  S  Cow.  14<t:  Govld  v.  Hudtan  River  H. 
Co.  6  N,  T.  622;  Tomlin  v.  Dubur/ae,  B.  A  M. 
R.  Co.  83  lows,  109:  Stevent  v.  Patenon  A  If. 
R  O).  S4  N.  J.  L.  682;  Lj/on  v.  Fithmonger*  Co, 
L.  R.  10  Ch.  679. 

In  this  country  obstructions  by  Indivlduala 
in  front  of  riparian  lund  seem  to  have  been, 
with  substantial  in,iformlty,  redressed  upon  the 
theory  that  the  wrongful  act,  elthougli  an  in- 
Jury  to  tbe  public  right  of  navigation,  entailed 
special  damage  upon  tbe  owner  of  the  bank, 
for  which  he  was  entitled  to  redress;  and  no  re- 
sort bes  been  made  to  tbe  theory  of  a  privata 
right  of  access  In  such  owner. 

Brayton-7.  FaW  flinCT-,  113  Mass,  218;  Gould. 
Waters,  §  128,  note  t,  and  many  cases  cited. 

It  is  inadmissible  to  infer  that  all  Hparian 
rights  are  separable  from  tlie  bank,  or  all  in- 
separahle,  merely  because  one  of  them  is  found 
(o  be  so.  If  this  is  not  true,  then  the  separa- 
bieuess  of  all  of  (hem  was  settled  many  genera- 
tions since  by  the  cases  adjudging  the  separa- 
hieness  of  the  right  of  fishery. 

Hargrave,  Law  Tracts,  p.  5;  Coke,  Litt.  123. 
and  note-.  Coulson  $e  Forixs,  Waters,  386. 

RipansD  privileges  are  proflla  a  prendre  and 
as  such  clearly  alienable  as  gross  rights. 

See  generally  3  Bl.  Com.  •84;  Williams,  Pre- 
scriptive Rights,  1S4;  /.eyman  v.  Abul,  1ft 
Johns.  80;  Marlyn  v.  WiUiams.  1  Hurt,  &  N. 
617;  Sooptr  v.  Olark,  8  Beat  &  8.  160;  Wiek- 
Itam  V.  Bawker,  7  Mees.  &  W.  68;  Pickering  r. 
Ifoi/et,  4  Bam.  &  C,  639;  Graham  t.  Eirart,  25 
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ttt  T.  Trffionnivg^  8  Ad.  &  £1.  654;  FearmiU 
T.  Po»<.  20 .  Wend.  12«:  Tinieum  Fishing  (o. 
T.  Car^<f7-,  61  Pa.  89;  LiUUfleld  v.  MaanceU,  81 
Me.  142;  Minneapoli9  MiU  Co.  ▼.  /&6ar^  26 
Minn.  87. 

Kigbts  of  fifiheiT  are  alienable* 

Qovgh  V.  BtU,  23  N.  J.  L.  463;  UartY.  Bill, 
1  Whart.  182. 

8o  is  tbe  right  to  ufle  water. 

8(0  kport  WaUrttarf>s  Co.  v.  Potter,  8  Ilurl.  ft 
C.  800;  NutttUt  v.  BraceveU,  L.  R.  2  Excli.  14; 
OrmtfT/Hf  V.  Todmorden  J.  8.  3fiU  Co.  L.  JL  11 
Q.  B.  Div.  155:  ftTenw*  y.  Orent  Eastern  R,  Co, 
L,  R.  27  Ch.  Div.  122;  Emporia  v.  8oden,  25 
EaD.  606;  Stein  v.  Burden,  24  Ala.  ICO;  Ac- 
qunckanonk  Water  Co.  v.  Wataon,^'^,  J.  Eq. 
867;  Earl  of  fktndwich  v.  Oreat  JSorthern  R,  ( o, 
L.  R.  10  Ch.  Div.  707;  Elliot  v.  Fitcldmrg  R. 
Co.  10  Cu^h.  192;  !*yon  v.  Fishmongers  Co.  L. 
R.  1  A  pp.  Cas.  682;  Hurd  v.  C?i/r«/«,  7  Met.  114; 
8eftvylkill  JVad.  Ci?.  v.  3/«w<,  2  Whart.  477; 
Lfixy.  Haagifi,  69  Cal.  255;  Deutitt  v.  Hnrvej/, 
4  Gray,  489;  IW/ww?*  v.  Wndstoorth,  61  Codd. 
277;  A>w«  V.  Moeklej/,  88  Wis.  487:  -4m«dr^«  v. 
Harrifi,  118  Mass.  59;  Bristol  Hydraulic  Co, 
V.  i?^«r,  67  Ind.  286;  BardweU  v.  Ames,  22 
Pick.  356;  Lonsdale  Co.  v.  ^07<'«,  21  Law  Rep. 
664;  Gooaneh  v  Burbank,  12  Allen,  4i9;  French 
v.  .Varm,  101  Blaas.  68:  ifo//  v.  Jonia,  88 
Mich.  493;  £<.  A%th<mv  Fails  Water  lowrCo. 
T.  JI/tn/«m^f>(Minn.)43  N.  W.  Rep.  56. 

Bo  is  tbe  right  to  wharf  and  occupy. 

Simons  v.  Iireneh,  25  Conn.  8 "12;  Parker  y. 
luggers,  8  Or.  188;  Bowman  y.  H^/£^,  2  Mc- 
Lean. 870;  Ooodsell  v.  AaiMrm,  42  Md.  848; 
Barker  v.  &ito,  13  Pick.  255;  Valentine  v. 
iH>r.  22  Pick.  85;  Hay  City  Gas-Light  Co.  y. 
Industrial  If o?A:«,  28  Mich.  183. 

A  riparian  proprietor  of  the  shore,  or  flats 
adjoining,  may  convey  his  upland  without  his 
flatH,  or  his  flats  williout  his  upland. 

BarlcLT  y.  Bates,  13  Pick.  25.');  Storer  y.  Free- 
man, 6  Mass.  435;  Watwm  v.  Petfirs,  20  Mich. 
617;  Kichardwn  v.  Prentiss,  48  Mich.  88;  8mith 
V.  ^0^40  Wis.  1C4;  7?itw#  v.  .rV^^a??/,  18  Fla. 
122;  Noreross  y.  Oiijpths,  65  Wis.  599.  See 
also  l*rortdenee  Steam- Engine  Co,y.  Proridcnee 
db  S,  Steamship  Co,  12  R.  1.  858;  Ftoekton  v. 
Baltimore  dk  N.  T.  R.  Co,  82  Fed.  Rep  9; 
r^/aV?«  Vtpot,  8,  R  d  Tranter  Co.  y.  Bruns- 
wick, 31  ilinn.  802. 

If  the  record  can  be  construed  as  showing 
that  plaintiffs'  grantor'souly  means  of  access  to 
tbe  waters  in  controversy  was  over  the  con- 
demned lartd,  then  the  Railroad  C<  mpan^  by  so 
framing  its  petition  as  to  reserve  tiie  npaiiaji 
privileges  to  the  owner,  also,  by  implication, 
reserved  a  means  of  enj(;ying  them. 

Shepp.  Toiich.  89,  90;  Seymour t.  Lew's,  13 
N.  J.  Eq.  439;  Wa^lib.  Easem.  *31;  Goddard, 
Eusem.  110;  H  Anthony  li alls  Water  Fower  Co, 
v.  Minneapolis,  supra, 

Dickinson,  J.,  delivered  the  opinion  of  tbe 
court: 

After  the  filing  of  our  decision  in  this  cane 
illar^oid  V.  St.  Paul  db  D,  R.  Co.  (Minn.)  42 
N.  W.  Rrp.  596)  a  re-ar/inment  was  ordered, 
upon  the  application  of  the  respondents,  it  be- 
incr  con8id(  red  that  great  public  interests  were 
involved  which  dcFcrved  further  consideration 
by  the  court,  with  the  aid  which  further 
research  and   argument  might  ailoid.    The 

7  L.  R.  A. 


principal  question  to  which  mcta  re  arirumpnt 
wasdiiected  was  whether  thi'  ripirian  lights, 
which  the  owner  of  land  abutting  u|K>n  navi- 
gable waters  enjoys  in  the  subn^crced  Inndi 
between  the  outer  boundary  of  bis  ownersliip 
in  fee  and  the  point  of  navi,'^bility,  may  lie 
alienated  or  be  severed  from  tlie  np:iiian  hind, 
80  as  to  exist  as  ritrbts  or  property  in  gross. 
In  our  former  decision  in  this  m^  we  declarrd 
such  richts  to  be  incapable  of  separate  exist- 
ence, and  upon  that  propofition  the  decision 
rested.  In  the  re-argument  of  this  question  the 
principles  of  the  law  and  the  authoiiiiea  which 
could  be  deemed  in  any  wry  to  bear  upon  it 
have  been  exhaustively  and  ably  presented  by 
learned  counsel  up  on  both  sides,  avd,  although 
this  principle  hnd  been  understood  to  have 
been  set  led  in  Lake  Superior  Land  Co.  y.  Eni» 
erson,  88  Minn.  406,  we  have,  in  view  of  the 
importance  of  the  subject,  entered  into  a  full 
examination  and  reconsiderntion  of  it.  We 
have  lieen  thus  led  to  the  conclu!<ion  ttiat  Hie 
proportion  tliat  the  riparian  proprietor's  pecu- 
liar right  of  occupancy  and  use  of  landa  bo- 
^ond  the  boundary  of  his  ownership  in  fee  are 
innlicnable  and  inaipable  of  existence,  apart 
from  the  right  of  occupancy  and  use  of  the 
adjacent  hnnk.  should  not  be  adhered  to. 

While  our  former  decisions  were  deemed  to 
be  in  stiict  accx>rdance  with  legal  priMciplea, 
and  to  follow  logically  from  the  fact  that  ti  e 
ripnrian  rights  came  into  existence  as  incidents 
of  the  proprietorship  of  tlie  adjncent  shore,  we 
are  satisfied  that  we  did  not  sufliciently  con- 
sider, in  their  bearing  upon  the  que<:tion,  the 
peeuliar  nature,  eitcnt  and  iclntinn  of  t!ie  pri- 
vate and  public  rights,  respectively,  in  tlie 
lands  lying  lietween  the  bonrd>iry  of  the 
riparian  owners'  fee  and  the  point  of  navi  abil- 
ity, and  that  undue  importance  was  {riven  ro 
tlie  fact  that  theae  ri)>anVn  rights  have  their 
origin  in  tlie  relu:ion  of  the  ripatian  lands  to 
the  water,  and  are  properly  incident  or  appur- 
tenant to  the  riparian  lands.  As  we  pro?  ce J 
now  to  notice  the  nature  and  extent  of  certnin 
rights  growing  out  of  riparian  proprietfirahip, 
we  dcj^ire  that  attention  should  be  given  to  the 
f nets  that  those  rights  partake  largely  of  the 
ordinary  qualit^'esof  pri vale  property,  which  is 
in  gencrnl  divisible  and  trpnpforable  by  the 
proprietor:  that  they  are  recognized  as  valua- 
ble property  rights  in  the  law;  that  they  are  of 
sucli  a  nature  that  they  may  l)e  enjoyed  sepa- 
rate fiom  tbe  adjacent  land  to  which  they  wens 
originally  appurtenant;  at.d  to  tbe  absence  of 
sul'Siantial  reasons,  so  far  as  the  nature  of 
these  rights  are  concerned,  why  they  may  not 
exist  independently  of  the  adjacent  riparan 
estate.  We  do  not  affirm  tliat  all  riparian 
r  igh  I  s  are  t  bus  severable.  Some,  from  t  be  very 
nature  of  things,  may  be  incapable  of  separate 
existence.  In  this  P**ite  the  tiile  of  the  pro- 
prietor of  lands  n  '  *ing  upon  navigable 
waters  extends  to  low- ASter  rraik;  the  tied  of 
the  stream,  or  body  of  water,  belotv  low-water 
mark  being  held  by  the  State,  not  in  the  sense 
of  ordinary  alifsolute  proprietorship,  but  in  its 
Fovereitrn  governmental  capacity,  for  common 
public  use.  Union  Depot  8.  R,  db  Tiansfer 
Co.  V.  Brunsiwick,  81  Mmn.  297,  and  Cbscs 
cited. 

The  estate  or  interest  of  the  riparian  owner 
in  the  bed  of  the  stream  above  low -water  mark 


■Iricted  onlj  by  Ihat  ptiraraouDl  puliljc  nglil, 
the  riparian  owner  enjoys  valuable  proprieiary 
prtvtiirges.  among  wbicb  we  shall  consider  par- 1 
tirularly  tbe  rlgbl  to  tbe  use  of  tbe  land  Itself 
for  prirate  purposes.  A  couBidcrable  extent  I 
of  the  aborts,  not  only  along  [ide  waiprs  of  ilie 
ocean  coasta,  but  on  our  great  inlaud  wnlen, 
ore  of  Buch  a  nalure,  out  to  and  even  beyond 
tow-waier  mark,  as  to  be  ia  general  unavail- 
al)lp  by  the  public  for  the  purposes  of  navi(^- 
lion,  and  must  lemuJD  forever  waste  and  use- 
Iriu  lunds,  unless  reclaimed  by  artiflcial  means 
from  Ibe  sliallow  water  covering  Ibem,  or  un- 
less ntberwise  Improved.  It  U  esLabtisbed  be- 
yond queellon  in  tbia  State,  and  in  other  Slates 
as  well,  that  tbe  proprieior  of  tbe  riparian 
lanila  may  malie  sucb  improvements.  Subject 
ouly  10  [lie  limiiulion  that  be  shall  not  interfere 
will!  the  public  riKblot  navigatioQ.  be  basllie 
unaiiesiouable  enU  exclusive  right  toconetruct 
■nJ  maintain  suitable  laniliui^,  piers  and 
wharves  Idu>  the  water,  and  up  to  tbe  point  of 
uaviipibiKty,  for  bliown  private  use  and  bene- 
OL  Itiputs.  L'l-ieago,  D.^M.R.  Go  23 Minn. 
IB;  BruAint  v.  St.  Paul  <t  3.  C.  R.  Co.  Id. 
114;  lioTriU  v,  Bt.  Anthony  Falii  Wottr-Poatr 
Vo.HfS  Alinn.  223;  Ftale  v.  Atinneapalu  MiU  Ct>. 
a»  ilinn.  2iiB;  Oarli  v.  UtiU.eater  8.  H.  & 
Trantfer  Co.  iH  Minn.  873;  Union  Depot.  S.  R. 
<tTran»fer  lo.  v.  Bruniaiek,  81  Minn.  297; 
Lakt  Superior  Land  Co.  v.  E-titrum,  84  Minn. 
4W;  IhiHim  V.  J^trong.  66'U.  B.  1  Blacb,  23 
fl7  L.  ed.  29|:  Yatet  v.  MH'caukte,  77  U.  S. 
10  Wall.  4»7  [IS  L.  ed.  UM]. 

And  it  is  obviously  imraaterial,  if  tbe  public 
tnleiusls  be  not  prejudiced,  whether  the  sub- 
merged land  be  covered  with  wharves  of 
timber  or  stone,  or  be  reclaimed  from  the  water 
by  Qlling  in  wilb  earth  so  tbat  it  becomes  dry 
land,  'ilie  land  mav  be  so  reclaimed.  Uriitrtt 
JMpot,  8.  R.  ±  Tra'niftr  Co.  v.  Bnititieirk,  81 
Minn.  207;  Clement  v,  Bami,  48  N.  H.  608; 
Belt  T.  (JougA,  28  N.  J.  L.  ea4;  Protndenea 
BUam-Bngijie  Co,  v.  Providence  A  8.  BUanuhip 
Oo.  12  R.  I.  348.  8eS. 

As  the  rigbt  of  private  use  and  enjoyment  of 
tbe  improved  or  reclaimed  premlseii  will  con- 
tioue  so  long,  at  least,  as  it  does  not  Interfere 
wilb  tbe  limited  and  defined  public  Intereata, 
it  IS  obviotu  that.  Id  general,  U  may  continue 

Tbia  private  right  of  use  and  enjoyment  is 
not.  we  tbink,  limited  to  purposes  connected 
with  the  actual  use  of  the  navijiable  water,  but 
may  extend  to  an^  purpose  not  iuconsisteut 
with  the  public  ngbt.  Riupt  v.  OJiicago,  D. 
it  M.  R,  Oo.  2S  Ulun.  18;  Briebiru  v.  i>t.  Paul 
dta.  a  B.  Co.  Id.  114;  Par/to'  v.  Wat  CooMt 
Packing  Co.  17  Or.  510,  S  U  R.  A.  61. 

As  was  Bald  in  MornU  v.  8t.  Anthonv  Fall* 
Waler-Poaer  Co.  28  Mian.  223,  228,  referring 
to  tbe  decisioD  In  Daiion  v.  Strong,  69  U.  B. 
1  Black.  28  [17  L.  od.  28]:  "Tbe  rigbt  to  en- 
croach upon  Itae  sballow  water  of  tbe  Inke,  by 
an  exclusive  appropriation  even  of  tbe  under- 
lying soil,  must  rest  upon  tbe  proposition  tbat 
tLe  riparian  owner  may  make  any  use  of  the 
lake  or  river  opposite  his  land  not  inconsistent 
witb  the  public  rlghu"  The  following  Ian 
guaxe  «f  tbe  MorriU  Cute,  Just  cited,  allhougb 
tucd  witb  nfensnoa  to  tbe  riparian  right  to  use 
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posed  bj  tbe  public  n<:ht;  and  the  private 
right' exisis  up  to  tbe  point  beyond  which  It 
would  be  incoDsislent  witb  tbe  public  rigbL" 
No  one  but  the  riparian  proptletiir  bus  tlio 
riftbt  to  improve  and  occupy  auch  premises  lor 
private  purposes,  aud  it  dues  not  concern  other 
jiersons  how  or  for  what  particuinr  purpotci 
tbe  reclaimed  lands  may  be  used,  so  lung  aa 
there  ia  do  violation  of  ilie maxim,  He  vkre  too 
ut  a/i'«num  iion  ladnt,  ll  is  for  the  inli-resl  of 
the  Slate  that  such  lands,  not  avHJIublc  for  tbo 
pulilic  purposes  for  which  alone  tbe  Stale  ex- 
ercises authority  over  them,  shiill  be  im|irovcd 
and  iisetl  For  pniHtable  enter  prist's,  rather  lliau 
that  they  lie  forever  waste  and  unpmiliictive. 
And  Die  Slate,  while  reco<^izln^  tbe  ancient 
ripariun  rigbt  of  occupancy,  has  not  assumed 
10  prescril)e  or  lo  limit  the  putpoi'cs  or  manner 
of  its  euloymeot.  Tbat  seems  to  have  alwaj^ 
been  left  lo  tbe  discretion  of  tbe  person  in 
whom  tbe  right  is  exclusive,  and  tbe  decided 
cases  aHord  many  illustrations  of  uses  in  do 
way  connected  wilb  Lbe  purposes  of   navigs- 

Tbia  rigbt  of  the  riparian  proprieior,  even 
before  it  has  been  in  any  manner  exercised  by 
reclaiming  or  improving  tbe  premis:'s. — lbe 
right  Itself  lo  reclidm,  improve  or  occupy, — is 
a  property  right,  vested  in  liim,  recognized  and 
protected  in  the  law  as  property.  Ue  cannot 
be  deprived  of  it  without  due  process  of  law. 
Ucannot  be  tahcn  from  him,  and  devoted  to 
public  use,  without  compenRntion.  Briabina 
5.  St.  Paul  *  5.  C.  R.  Co.  2:^  Minn.  114;  farll 
V.  Stilliatter  8.  R.  A  Trantfer  Oo.  2d  Hinti. 
878;  Union  Depot.  S.  R.  A  Trantfer  Co.  v. 
Hruntwiek.  31  Jlinn.  2ft7;  Tata  v.  MiliBaulcee, 
77  U.  S.  10  Wall.  497  [19  L-  ed.  9841;  Sell  v. 
OoTigli,  28  N.  J.  L.  Orf;  DeUpiaint  v.  CMatgo 
A  N.  W.  R.  Co.  42  Wia.  214;  Lf/on  v.  Fithr 
monoert  Cb.  L.  K.  1  App.  Caa.  062. 

Such  properly  is  subject  to  the  law  of  emi- 
nent domain.  '  A  railroad  company,  locating 
its  line  of  road  over  such  submerged  lands, 
might  acquire,  by  condemnation  proceeding 
and  tbe  payment  of  compensulion,  tbe  necea 
aary  ri^ht  of  nay,  devesting  tbe  riparian  own* 
er  of  so  much  of  bis  property.  But  cannot  Iho 
riparian  proprietor  voluntarily  convey,  fur  an 
aijreed  com  pen  sal  ion,  what  the  companv  could 
tbuB  take  from  him  by  legal  proceedings  in 
invilrtmt  If  be  were  to  convey  b^  deed  Iba 
right  to  otKupy  exclusively  for  railroad  pu^ 
poses  the  premises  la  front  of  tbe  riparian 
lands,  would  not  the  company  acquire  a  right 
to  occupy  and  enjoy  tbe  use  of  the  premises, 
although  it  took  no  interest  in  tbe  upland  es- 
tate T 

These  peculiar  property  righta  of  the  ripa- 
rian owner  may  constitute,  estimated  in  con- 
nection with  the  ripaxian  land,  tbe  chief  valuo 
of  the  premises.  It  may  even  be  Ibat  tiw 
whole  value  of  sucb  real  properly  consists  In 
tbe  rigbt  to  improve  and  nccupv  the  submerged 
lands  for  private  purposes.  The  extent  of  Ilie 
riparian  ngbt  in  this  respect  is  not  measured  by 
the  value  of  tbe  upland,  nor  by  Ibe  distance  to 
which  the  owners  estate  may  extend  inland 
from  the  shore.  Tbe  barest  strip  of  upland, 
though  wholly  valueless  and  useless  in  ilscif, 
Justlnes  the  owner  in  the  exerciae  and  enjuj- 
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mentof  tlie'^pHyilegcs  of  ripariaD  proprietor- 
ship  to  tbe  fullest  extent. 

If  it  be  true,  as  we  have  said,  that  tbe  ripa- 
rian proprietor  may  improve  and  occupy  'such 
premises  in  any  manner  not  inconsistent  with 
tbe  public  rights,  it  follows  that,  although  the 
origin  of  this  pcculiur  private  right  is  referable 
to  an  adjacent  riparian  estate  to  which  it  was 
originally  incident  or  appurtenant,  still  its  nat- 
ure and  qualities  are  not  iu  themselves  such 
as  to  forbid  its  alienation,  its  separation  from 
the  riparian  estate,  and  its  enjoyment  by  others 
than  the  occupants  of  tbe  upland.  Its  enjoy- 
ment need  not  be  in  aid  of  or  associated  with 
the  use  to  which  the  upland  is  devoted,  or  for 
the  benefit  of  the  upland  as  sucb.  Thus  it  is 
supposed  that  one  acquiring  a  mere  right  of 
way  for  the  purpose  of  access  over  the  upland 
to  tbe  shore  may  acquire  the  riparian  owner's 
rights  to  improve  and  occupy  the  waste  land 
beyond.  New  Baven  Steamboat  Oo,  t.  Bar- 
ifent,  60  Conn.  199. 

The  upland  may  be  used,  and  be  useful, 
only  for  purposes  to  which  the  use  of  the  ad- 
jacent submerged  lands,  even  after  reclama- 
tion, would  be  In  no  manner  accessory.  Tbe 
iiplaod  may  be  owned  and  used  exclusively 
tor  the  purposes  of  a  residence,  a  church,  a 
iiospital,  a  banjc  or  for  any  purpose  wholly 
unconnected  with  the  advantages  incident  to 
the  adjacency  of  navigable  water,  or  of  the  in- 
tervening waste  land;  and  vet  the  proprietor 
might  undoubtedly  erect  a  wharf  or  nil  in  solid 
«arth,  and  allow  others  to  use  the  wharf  or  re- 
olaimed  land.  Nor  would  his  ri^bt  to  allow 
others  to  use  tbe  wharf  or  made  land,  or  the 
right  of  others  to  use  it  with  his  consent,  de- 
pend upon  there  being  also  a  license  of  access 
to  such  premises  over  tbe  abutting  upknd. 
We  suppose  that  the  land  owner  mieht  grant 
to  one  having  no  riparian  possession  in  the 
vicinitv  the  nght  to  use  his  wharf,  or  the  im- 
proved or  reclaimed  shore  lands,  for  any  pur- 
pose, whether  connected  with  navigation  or 
not,  Just  as  the  owner  himself  might  do.  No 
individual  whose  rights  were  not  prejudiced 
<iou\d  complain;  and  so  long  as  the  public 
rights  are  not  interfered  with  the  State  is  not 
interested  to  oppose  such  use,  but  raiher  is  in- 
terested to  encourage  and  sanction  it,  without 
regard  to  the  fact  whether  or  not  the  use  be 
associated  with  the  use  of  the  upland. 

It  has  been  suggested  in  some  cases  that 
*even  tlioueh  such  rights  cannot  be  wholly  dis- 
<:onnected  from  riparian  lands,  and  be  enjoyed 
in  gross,  yet  if  the  person  to  whom  the  rights 
of  the  riparian  proprietor  have  been  relin- 
quished has  access  to  the  premises,  over  the 
«iext  adjacent  estate  abutting  upon  the  shore, 
be  may  enjoy  such  rights,  although  he  has  no 
interpst  in  tbe  estate  to  which  they  were  pre- 
viously incident  (see  JVct«  Haven  Steamboat  Co. 
V.  Sargent,  50  Conn.  199),  and  this  is  spoken  of 
as  being  possible  in  La  he  Superior  Land  Co. 
v.  Emereon,  88  Miun.  406. 

Bat  this  would  seem  to  be  inconsistent  with 
the  doctrine  that  such  rights  are  not  severable 
from  the  riparian  estate  to  which  they  are  by 
nature  appurtenant.  The  whole  reason  sup- 
porting that  doctrine  is  the  technical  reason 
that  the  rights  a>e  merely  incident  and  appur- 
tenant to  tbe  abutting  riparian  land.  They 
were  not  originally  incident  to  other  estates 
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than  those  adjacent  to  and  in  front  of  whidi 
only  these  pnvilecres  migfat  be  ezerdsed.  The 
owner  of  a  riparian  estate  had  no  peculiar 
privileges  in  the  submerged  land  lying  in  front 
of  the  next  adjacent  estate.  If  it  be  conoed<Hl 
that  these  rights  mav  be  separated  from  the 
apparent  estate,  and  be  enjoyed  by  the  owner 
of  the  next  estate  abutting  upon  the  shore, 
there  is  no  room  for  further  contention.  If 
such  separation  is  possible,  it  matters  not 
whether  the  means  of  access  and  opportunities 
for  enjoyment  be  through  the  next  estate  abut- 
ting upon  the  shore,  or  the  next,  or  by  means 
of  a  public  'highway  leading  to  or  past  the 
premises  in  question,  or  by  the  navigable 
water,  or  in  any  other  manner.  Any  person 
who  may  acquire  from  the  riparian  owner  his 
right  to'  improve  and  occupy  such  premises 
may  always  have  siccess  to  them  by  means  of 
the  navigable  water,  —a  common  h igh  way.  He 
may  acquire  other  means  of  access.  We  think 
that  there  is  nothing  in  the  matter  of  access 
which  forbids  the  existence  of  these  righti 
separate  from  Uie  abutting  estate.  In  some 
Jurisdictions  it  is  considered  that  the  adjacent 
riparian  owner  actually  acquires  title  to  the 
lands  improved  and  reclaimed  from  the  water, 
although  the  title  was  before  in  the  6tale  in 
actual  proprietorship  (as  in  New  Jersey);  and 
that  he  may  then  convey  the  reclaimed  premi- 
ses to  persons  having  no  inteiest  in  tbe  up- 
land. New  Jersey  Ztne  db  Iron  Co,  v.  Iforrie 
Canal  A  Bkg.  Co.  4i  N.  J.  £q.  898,  1  L.  R  A. 
182,  18  Cent.  Rep.*  842;  £eU  v.  GovgJi,  28  N. 
J.  L.  624;  QoodeeU  v.  Laieson,  42  Md.  848. 862; 
NichoU  V.  LewU,  16  Conn.  137;  Clement  r. 
Burns,  48  N.  H.  609. 

We  do  not  wish  to  be  understood  as  assent- 
ing to  tbe  proposition  that  the  title  of  the  State 
may  be  thus  transferred  by  acts  of  the  riparian 
proprietor  which  the  State  bas  no  particular 
reason  at  the  time  for  opposing.  It  may  be 
doubtful  whether  the  title  does  not  remain  un- 
changed, and  whether  if,  in  the  future,  it 
should  become  necessary  for  tbe  Stale  to 
broaden  the  navigable  channel  so  as  to'  em- 
brace the  reclaimed  land,  it  would  not  have 
the  right  to  do  so.  However  that  may  tie,  we 
deem  these  decisions  to  lend  some  support  to 
tbe  doctrine  that  the  riparian  right  to  till  and 
reclaim  and  use  the  submerged  lands  for  his 
own  private  purposes  is  not  necessarily  ao  an- 
nexed to  his  pro;  rietorsbip  of  the  upland  that 
it  cannot  be  severed.  If  tbe  right  to  occupy 
and  use  the  premises  is  transferable  after  they 
have  been  improved  by  the  exercise  of  tl^e  legal 
rights  of  the  riparian  proprietor,  we  see  no 
sufficient  reason  why  his  legal  right  to  improve 
and  occupy  and  use  the  premises  should  not 
also  be  transferable.  If  it  be  said  that  in  the 
one  case  be  has  the  legal  title,  and  in  the  other 
he  only  has  the  valuable  right  of  occupancy 
and  improvement,  with  the  power  thereby  to 
acquire  the  legal  title,  it  may  be  answered  that 
such  rights  are  themselves  ordinarily  a  proper 
subject  of  transfer.  It  is  remarkable  Uiat  so 
few  authorities  are  to  be  found  directly  decid- 
ing the  question  of  the  severability  of  such 
riparian  rights.  The  question  was  directlv  de- 
cided in  Simons  v.  French,  25  Conn.  8i6,  it 
being  held  that  the  right  of  the  riparian  pro- 
prietor to  wharf  out  to  navigable  water,  over 
the  flaU  (the  fee  of  which  was  in  the  State  for 
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the  purpoaes  of  naTlgation)  was  not  iDseparably 
iocideDt  to  the  upland  estate,  but  waa  subject 
to  conTeyance  or  reservation  by  itself. 

It  is  claimed  that  Simom  r,  French  was  over- 
ruled or  modified  in  New  Eaten  Steamboat  Oo, 
T.  Sargent,  60  Conn.  1V9.  We  do  not  under- 
stand the  latter  decision  to  have  sucb  an  effect. 
The  court  was  careful  to  declare  that  its  decis- 
ion was  based  upon  the  peculiar  circumstances 
of  that  case,  and,  while  there  is  language  sug- 
gesting a  doubt  as  to  Simons  y.  Frene/i,  in 
other  parts  of  the  opinion  the  essential  doctrine 
of  that  case  seems  to  be  reaffirmed.  To  the 
flame  effect  as  Simons  v.  French  is  Barker  ▼. 
Weet  Coast  Packing  Co,  17  Or.  610,  6  L.  R,  A.  61. 

In  TaUs  ▼.  Miltoaukeejl  U.  8. 10  Wall.  497 
(19  L.  ed.  984],  the  owner  of  a  lot  on  a  navi- 
^ble  river  (Shepardson),  who  had  begun  to  bni  Id 
SL  whaif  in  front  of  it  into  the  river,  conveyed  to 
Yates  the  interest  he  bad  in  the  whaof,  and  in 
front  of  the  lot  to  the  center  of  the  river,  with 
the  right  of  dockinff  out  and  making  a  water 
front  on  the  tiver.  Yates  built  the  wharf.  His 
right  to  maintain  it  came  in  question  in  this 
action  against  the  city.  His  right  was  sustained 
although  without  any  discussion  of  the  ques 
iion  of  severability.  The  court  said:  "We 
«re  of  opinion  that  Shepardson,  as  riparian 
owner  of  a  lot  bounded  by  a  navigable  stream, 
had  a  right  to  erect  this  wharf,  and  Yates,  the 
appeUant,  whether  he  be  regarded  as  purchaser 
or  as  licensee,  has  the  same  right" 

The  court  seems  to  have  regarded  it  as  im- 
inatcrial  whether  Yates'  grantor  owned  the  fee 
be>'ond  the  shore  line  or  not.  It  would  seem 
that  Yates  had  probably  a  way  of  access  to  the 
premises  covered  by  the  wharf  by  means  of  a 
atreet  leading  down  past  the  lot  to  the  water, 
but  we  do  not  regard  this  as  of  controlling  im- 

Sirtance.      See  also  Bowman  v.  WathSn,  2 
cLean,  876. 

lu  Massachusetts  the  fee  of  the  riparian 
owner  extends  to  low-water  mark,  not  exceed- 
ing one  hundred  rods  beyond  high-water  mark; 
but«it  is  held  subject  to  the  general  public  tight 
of  navigation,  until  the  premises  shall  have 
been  so  improved  as  to  exclude  the  public  use. 
€om.  V.  Alger,  7  Cush.  63. 

And  so  in  Maine.  It  would  seem  that  the 
Teal  beneficial  interest  which  the  riparian 
owner  enjoys  in  such  premises  in  those 
States  does  not  greatly  differ  from  the  rights 
of  riparian  owners  in  this  Stste.  But  it  is 
there  held  that  he  may  convey  his  upland  with- 
out the  submerged  lands,  or  the  latter  without 
the  former.  Storer  v.  Freeman,  6  Mass.  ^7; 
Marker  v.  Bates,  18  Pick.  226;  Leering  v.  Long 
Wtaff,  26  Me.  51. 

These  authorities  may  be  regarded,  at  least, 
«s  supporting  tlie  proposition  that  there  is  noth- 
ing in  the  essential  nature  of  the  riparian  own- 
ors  right  to  improve  and  occupy  such  premises 
which  forbids  its  separation  from  the  riparian 
estate. 

We  have  thus  considered  that  the  riparian 
proprietor  has  the  exclusive  right — absolute,  as 
respects  everyone  but  the  State,  and  limited 
only  by  the  public  interests  of  the  State  for 
purposes  connected  with  navigation — to  im 
prove,  reclaim  and  occupy  the  subnoerged  land, 
out  to  the  point  of  navigability,  for  anv  pri- 
vate purpose,  as  he  might  do  if  it  were  his  sep- 
arate estate;   that  this  right,  even  though  it 


mav  never  have  been  exercised,  is  recognized 
and  protected  by  the  law  as  property,  of  which 
he  cannot  be  deprived  even  by  the  State  with- 
out Just  compensation;  that  the  enjoyment  of 
the  right— the  use  of  the  premises — need  not 
be  associated  with  the  use  of  the  upland;  that 
it  is  for  the  interest  of  the  State  that  such  waste 
lands  be  improved  and  rendered  protitable, 
while  the  State  is  not  concerned  as  to  whether 
the  owner  of  the  adjacent  upland,  or  some 
person  to  whom  he  may  release  his  right,  make 
the  improvement  and  enjoy  the  private  benefit; 
that  the  rights  of  other  persons  are  not  in- 
volved in  the  question;  that  when  the  land 
has  been  reclaimed  it  may  be  conveyed,  accord- 
ing to  most  of  the  authorities,  apart  from  the 
original  upland;  and  that,  according  to  other 
aulnorities,  the  riparian  right  may  be  trans- 
ferred to  and  enjoyed  by  the  owner  of  the  next 
adjacent  riparian  estate.  From  these  consid- 
erations, as  well  as  from  the  authorities  cited 
bearing  directly  upon  the  question,  we  think 
that  &e  quality  of  alienability  should  be 
deemed  to  belong  to  this  kind  of  property,  as 
it  does  to  property  in  general.  See  opinion  of 
Bramwell,  B,,  in  IfuttuU  v.  BraeewU^  L.  R.  2 
Exch.  1,  11. 

The  only  reason  opposed  to  this  Is  the  tech* 
nical  one  that  the  right  grows  out  of,  and,  un- 
til severed,  is  incident  to,  a  riparian  estate.  We 
have  come  to  feel  that  this  Is  unsatisfactory,  as 
a  reason  why  such  property  should  be  deemed 
inseparable  from  the  parent  estate,  and  inca- 
pable of  a  separate  existence.  If  the  riuht  in 
question  were  created  out  of,  or  enjoyed  at  the 
expense  of,  some  other  estate  or  property,  and 
were  measured  and  limiled'by  the  needs  or  use 
peculiar  to  the  riparian  estate  to  which  it  is 
annexed,  there  would  be  ground  for  others  to 
urge  that  the  right  coulcf  not  be  changed  or 
transferred  so  as  to  enlarge  the  scope  of  a  grant 
or  contract,  or  so  as  to  prejudice  the  party 
complaining.  But  no  such  conditions  exist 
The  rights  of  no  one  are  affected  by  allowing 
the  riparian  owner  to  convey  away  this  part  of 
his  property,  as  he  may  his  other  property.  It 
is  only  an  abstract  question  whctner  the  right 
originating  in  custom,  and  having  originally 
attached  as  an  incident  to  his  riparian  lands, 
may  now  be  sold  and  conveyed,  and  be  enjoyed 
bfv  the  purcltascr.  It  is  for  the  interest  of  the 
riparian  owner  that  he  be  allowed  to  dispose 
of  or  use  his  private  property  at  his  own  dis- 
cretion. It  is  for  the  interest  of  the  public 
that  such  property  be  subject  to  purchase  and 
use,  where  the  owner  may  be  Incapable  of  im- 
proving it.  No  one  is  interested  in  opposing 
such  unrestricted  alienability  and  use. 

Although  we  have  become  convinced  that 
the  belter  reason  is  opposed  to  our  former  de- 
cision upon  this  point  in  L€Ure  Superior  Land 
Oo,  V.  Emerson,  88  Minn.  4(MI,  we  should  have 
deemed  it  better  that  a  rule  of  property,  al- 
though so  recently  declared,  should  not  bie  dis- 
turbs, were  it  not  that  it  is  supposed  that  the 
result  of  that  decision,  if  adhered  to,  would  be 
very  seriously  prejudicial  to  the  tenure  of  a 
large  amount  of  very  valuable  property,  which 
for  a  long  time  has  been  deemed  and  treated  as 
alienable  and  enjoyable  apart  from  the  ripa- 
rian lands,  and  which,  according  to  our  pres- 
ent opinion,  was  riffbtfully  so  treated  prior  to 
our  decision  in  itkelSmerson  Case, 
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Tbe  cnsc  before  us  »how8  that  in  front  of  the 
ripnriaa  land  dencribed  id  ibe  complaint  the 
leclaimable  submer^d  land  extends  into  tbe 
Bay  of  tit.  Louis  about  850  feet  to  a  dock  Hue 
legMlly  established  under  tbe  aut  :ority  of  tbe 
Stale  (sul)sequeiit,  however,  to  tbe  condemna- 
tion by  I  be  railroad  company);  and  this  condi- 
tion ot  thincs  is  understood  to  be  very  general 
along  tbe  shores  of  tbe  navigable  waters  about 
Dulutb.  Such  lands  bave  been  platted  and 
sold  to  various  persons,  and  bave  t>eeD  to  acon- 
sideiable  extent  improved,  and,  so  far  as  tbe 
btnle  is  concerned,  baye  practically  become 
private  proi>ei  ty.  No  one  but  tbe  owners  of 
tbe  original  riparian  estate  can  question  tbe 
rights  of  ibe  purchasers;  and  in  i  be  cane  «if  Mil- 
Ur  V.  MendefihaU  (Minn.K  44  N.  W.  Re^.  1141, 
which  was  submitted,  and  is  decided,  in  con- 
nection with  this  case,  we  bold  that,  notwith- 
standing tbe  decision  in  tbe  Kwei»m  Cate^  a 
grantor  may  be  estopped  by  hiscovenantatrom 
disputing  the  title  of  his  grantee  in  respect  to 
such  lindn.  We  think  that  we  ought  to  go 
further,  aud  bold  that  tbe  riparian  right  to  im- 
prove, reclaim  and  occupy  sucb  premises  is 
transferable. 

As  we  reverse  our  former  decision  upon  this 
point,  upon  which  alone  this  rase  was  deter- 
mined at  tbe  former  hearing,  it  becomes  neces- 
sary to  consider  wbc-tlier,  upon  other  grounds, 
tbe  condemnation  proceedings  bad  the  effect  to 
vest  in  tbe  liaiiroad  Corporation  the  riglit  to 
use  and  occupy  for  its  proper  purposes  tbesul> 
merged  land  be>oml  tbe  shore.  We  deem  it 
unnecessary  to  decide  whether  the  interest  ap- 
propiialed  bv  tbe  condemnation  proceedings 
w*as  the  whole  estate  in  fee  simple,  or  onlv  an 
easement.  We  will  assume  that  ii  was  onf^  an 
eoM  ment.  Tbe  corporation  acquired  tbe  right 
to  tbe  exclusive  and  peipetual  use  for  railrond 
purposes  of  tbe  premises  which  were  tbe  sub- 
ject of  the  proceedings.  Until  in  some  manner 
the  ri()aiian  rights  should  be  severed  from  tbe 
riparian  estate,  tliey  would  remain  proi)oriy 
inciuent  and  appurtenant  thereto.  They  would 
pass  by  a  conveyance  of  the  upland,  as  being 
appurtenant,  ai though  not  specifically  desi^- 
Dated  in  the  deed.  So  ibey  would  be  em- 
braced in  a  lease  of  tbe  riparian  estate.  As  in 
tbe  case  of  allu\ial  formations  along  the  shore, 
the  person  entitled  to  tbe  exclusive  possession 
and  enjoyment  of  tbe  riparian  land  would  be 
also  entitled  to  tbe  benefits  legally  incident 
thereto,  if  in  tbe  condemnation  proceedings 
tbe  land  appropriated  be  described  in  terms 
fitly  designaiiiig  merely  the  riparian  estate,  that 
would  be  deemed  to  include  tbe  rights  incident 
to  that  estate,  unless,  at  least,  the  terms  of  de- 
scription weie  sucb  as  to  indicate  a  contrary 
intention, —an  intention  to  separate  tbe  inci- 
dental rights  from  the  principal  estate, — or  un- 
less in  some  other  manner  such  intention  were 
made  manifest.  In  proceedings  for  the  tak- 
ing of  tbe  riparian  estate,  tbe  title  of  which 
extends  to  low-water  mark,  and  from  which  tbe 
rights  incident  to  riparian  proprietorship  bad 
not  been  in  any  manner  aeveied,  it  ia  to  be  pre* 
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snmedi  in  the  abaenoe  of  anything  ahowinf^  • 
different  intention,  that  the  latter  were  in- 
cluded. Whether  in  such  ptoceeiKngs  (tbe 
land  owner  not  consenting  to  a  separation  of 
bis  ripariun  rights  from  the  prinoipAl  e8late> 
a  corjionition  would  bave  tbe  power  to  appro- 
priate to  its  use  the  upland  estate  merely,  nei- 
ther making  compensHiion  for  nor  assuming  to 
acquire  the  riparian  rights  incident  thereto,  we 
do  not  determine. 

The  condemnation  proceedings  in  questioa 
embraced  thirty-five  distinct  tracts  of  land. 
These  wcie  separately  designated  in  tbe  peti* 
tion,  the  several  piirctls  being  numbered  con- 
secutively from  numlter  1  upwards,  tbe  tract 
in  question  being  tbe  sixth.  The  land  was  de- 
bcribed  by  ntetes  and  bounds  on  the  landward 
t^ides,  no  line  alone  tbe  shore  or  water  side  lieing 
given.  Tbe  last  of  the  lines  given  isdescril»ed  as- 
extending  "into  tbe  Day  of  St.  Louis"  tbe  de- 
scription concluding,  ''including  all  tbe  prem- 
ises between  the  lines  Fodescri tied  and  tbe  said 
Buy  of  iSt  Louis."  The  award  of  comniia- 
siouers  describes  tbe  premises  appropriated  in 
tbe  same  manner.  In  tbe  same  petition,  and 
in  respect  to  tbe  parcels  of  land  numlx;red  1.  $ 
and  5,  there  was  adde<l  to  the  specific  descrip- 
tions of  land  the  words, **includm^ all  riparian 
rights  and  privileires/*  or  wonls  of  similar  im- 
port; and  it  is  oonlended  that  from  tbe  express 
including  of  such  rights  as  to  sucb  parcels,  and 
from  tue  absence  of  any  reference  to  ripaiian 
rigbii  in  iispect  to  tbe  tract  in  qucstinn,  ii  is^ 
apparent  that  it  was  not  intended  to  embrace 
thtm  in  the  condemnation  of  this  land.  We 
think  that  the  conclusion  is  not  justified  by 
this  circumstance.  While  there  was  but  one 
petition  for  tbe  appointment  of  commissioners, 
tbe  proceeding  relates  to  several  parcels  of 
land  belonging  to  different  persi^ns,  and  which 
iu  the  petition  are  treated  as  entirely  diaiinct. 
Tbe  legal  effect,  as  respects  tbe  construction 
of  these  several  descriptions,  is  not  d.ferent 
from  what  it  would  bave  been  if  separate  pe- 
titions bad  bc>en  made  as  to  each  ot  tbe  acYerat 
tracts,  in  such  a  case  tbe  owner  of  one  of  tiie 
parcels  would  not  he  justified  in  clainiing  that 
tbe  express  mention  of  riparian  rights  in  ibe 
petition  as  to  other  lands  should  be  deemed  to 
change  or  modify  tlie  natural  construction  of 
the  terms  employed  to  designate  bis  land,  there 
being  no  express  mention  of  riparian  ri«!bts  in 
connection  with  the  latter.  There  may  have 
been  peculiar  reasons  for  the  express  mention 
of  riparian  rights  in  connection  with  the  other 
l:mds  embraced  in  tbe  i^eiition  now  liefore  us. 
The  relation  of  those  descriptions  to  that  in 
question  is  too  remote  to  safely  admit  the  lan- 
guage, adopted  with  reference  to  the  former 
alone,  to  qualify  or  affect  tbe  terms  selected 
for  the  special  purpose  of  describing  the  latter 
particular  tract.  For  these  reasons  ii  is  con- 
sidered Uiat  the  result  expressed  in  our  former 
decision  in  ibis  case  was  right,  and  should  noi 
be  changed,  and  tlta  order  appeaUd  Jtvm  •• 
retermxL 
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!•  A  Judgvient  by  eonfbadon  entered 
by  ft  clerk  of  a  oourt  of  record  in  vacation  is 
yuld,  where  there  Is  no  proof  filed  of  the  exeou- 
tk>D  of  the  power  of  attorney  urder  which  it  was 
oiinfeBHed.  since  no  JurisdloUon  Is  obtained  of  the 
defendant. 

8*  A  walid  chattel  mortpm^e  may  be  made 
by  the  owner  of  property  in  possession  of  another 
under  an  ejteuution. 

(March  81, 1800.)* 

APPEAL  by  defends  ot  from  a  ]ud<cntent  of 
the  Appellate  Court,  Third  District,  aillrni- 
ing  a  Juogmeni  of  the  Circuit  Court  for  De 
>\  lU  Couuiy,  in  fa?or  of  plaintifTs,  in  an  action 
brought  to  recover  pc88e88ion  of  a  stock  of 
goods  claimed  by  plaiotiifs,  but  held  by  defend 
aui  under  an  execution  levy.     Affirmed, 

The  caae  suflicicutlyappears  in  the  opinion. 

ItsiSiS,  Moore  A  Warner  for  appellant. 

MeMTs.  ConkUn^  A  Grout  for  appellees. 

Cral^f*  J,,  delivered  the  opinion  of  the 
couit: 

This  was  an  action  of  replevin,  brought  by 
John  W.  Bunn  et  al.  against  Thomas  Gard- 
ner,  to  recover  a  stock  of  goo<l6  under  a  chat- 
tel mortgage  executed  by  J.  R.  Turner  &  Son 
to  them.  The  principal  question  presented  by 
the  record  arises  upon  the  issue  pri'sented  by 
the  defeudant's  sixth  plea.  In  this  plea  the 
defendant  averred  that  he  took  the  goods,  as 
sheriff,  under  an  execution  directed  to  him 
from  the  Circuit  Court  of  De  Witt  County,  in 
favur  of  Mack,  8tadler  A  Co.  against  J.  R. 
Turner  A  Son,  the  morljratrors;  that  the  goods 
were  the  property  of  J.  R.  Turner  <&  Son,  and 
•ubject  to  said  execution;  and  that  plaintilTs 
claimed  their  rights  in  and  to  the  goods  after 
the  levy.  To  this  plea  the  plaintiffs  replied 
that  the  execution  therein  relied  upon  was  void 
for  the  reason  that  the  pretended  judgment 
upon  which  it  was  issued  ^as  not  rendered  by 
the  court  in  term  time,  but  was  entered  by  the 
clerk  of  the  court  in  vacation,  by  confession 
under  a  pretended  power  of  attorney,  and  thai 
DO  afttdavit  of  the  execution  of  the  power  of 
attorney  was  filed.  On  the  trial  of  the  issue 
thus  pn-scnted  by  the  sixth  plea,  the  court  held 
tliat  the  judgment  rendered  by  confession  in 
favor  of  Mack,  Stadler  &  Co.  a^Eaiust  Turner 
&  Son  was  void,  and  that  the  execution  issued 
on  that  judgment  did  not  justify  the  sheriff  in 
withholding  the  properly  from  the  plaintiffs. 
The  judgment  of  the  circuit  oourt  was  affirmed 
in  the  appellate  court,  and  the  defendant  brings 
the  case  here  on  appeal. 

W  hether  a  judgment  by  confession,  entered 
Vy'  a  clerk  of  a  court  of  record  in  vacation. 


I  is  void  where  no  affidavit  proving  the  execu- 
tion  of  the  power  of  attorney  is  t)ie<l  ^Ih  the 
po^er  of  attorney  when  the  ju<igment  is  enter- 
ed by  the  clerk,  is  a  question  which  has  never 
Leeu  directly  decided  by  this  court;  and  it  is  a 
question  not  entiiely  free  from  ditUcul  y.  Sec- 
tion 66.  chap.  110,  of  our  Mutuie,  which  au- 
thorizes the  coufi-ssion  of  a  judgment,  is  as  fol- 
lows: '*Any  iierson,  fur  a  debt  bona  tide  due,, 
may  confess  judgment,  by  himself  or  attorney 
duly  authorized,  either  in  term  time  or  vaca- 
tion, w it  hou I  process." 

In  Roundy  v.  Uuht,%i  111.  A08,  construction 
was  placed  by  this  couit  on  a  statute  regulat- 
ing the  practice  wherein  judgmeuta  niuy  be 
confessed  in  Kane  County,  which  provided 
that  judgments  by  confession  may  be  entered 
at  any  time  in  vacation,  before  the  clerk,  by 
tiling  the  proper  palmers  with  him,  and  that 
said  judgment  shall  have  the  same  effect  as  if 
rendered  at  u  teim  of  court.  It  is  there  said: 
"As  a  condition  to  the  right  to  confess  a  judg- 
ment in  vacation,  the  proper  papeis  mu^t  b^ 
filed  with  the  clerk.  This  requiiemeut  of  the 
Statute  could  have  referred  alone  to  the  estab- 
lished practice  in  c:ises  of  confession  of  judg- 
mcLts  m  courts  of  record.  That  practice  re- 
quires the  plaintiff  to  file  a  declaration  on  hia 
cause  of  action;  that  he  shall  tile  the  %« at  rant 
of  attorney,  with  proof  ol  its  execution,  and  a 
plea  of  coufessiou.  These,  under  the  practice, 
constitute  the  prop<'T  papers  to  auihoiize  the 
confession  of  a  judgmtnt." 

If  the  language  or  the  Act,  upon  filing  the 
"proper  papers," did  not  change  ilic  common- 
law  piaciice  in  such  cases,  but  required  a  iuU 
adherence  to  that  practice,  as  held  iu  the  c  ase 
cited,  we  see  nothing  in  the  present  Statute 
from  which  itcau  Lie  inferred  that  the  common- 
law  practice  should  in  such  cases  be  ciisnged. 
The  language  of  the  Statute  aui<ioriziug  the 
confession  of  a  judgment  In  vacaviou  by  an  at- 
torney duly  authorized,  cleuHy  required  proof 
to  be  filed  with  the  clerk  showing  the  execu- 
liou  of  the  power  of  attorney.  The  Statute 
only  empowers  an  attorney  to  confess  judgment 
whoii  duly  authorized;  and  how  could' it  be 
known  that  the  attorney  waa  du^y  authorized 
unless  proof  of  the  executiou  of  the  po^er  of 
attori.ey  was  filed  with  that  instiument?  It 
will  be  remembered  that  the  clerk  of  the  cir- 
cuit court  before  whom  the  judgment  was  con- 
fessed possessed  no  judicial  powers.  Ue  was 
a  met  e  ministerial  officer,  intrusted  with  the 
power  of  entering  up  a  judgment  in  \acatioQ 
when  certain  pa|)ers  had  beeu  fileii  with  him. 
The  sufficiency  of  the  papers,  however,  he  could 
not  pass  upon  or  determine.  Of  (*ourse,  tlie 
clerk  could  refuse  to  act  unless  paijers  were 
tiled  purportiug  to  conform  to  the  require- 
ments of  law;  but  he  couhl  not  determine  the 
legal  sufficiency  of  such  pa|>ers,  as  that  would 
require  the  exercise  of  judicial  powers.  The 
confession  of  judgment  in  vacaii  n  is  a  statu- 
tory proceeding  iu  derogation  of  the  oummop 


*A  decision  was  reached  in  this  casereverstnir  the 
Judff  meut  of  the  lower  court  and  an  opinion  handed 
down  on  June  1ft,  1888.  A  rehearluv  was  sutjee- 
^uently  granted  and  the  present  oeoisiOn   waa 
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reached,  affirming  the  decision  rendered  below. 
The  furmer  upf  nlon  in  tlie  case  is  thf>rerurc  rendered 
of  no  imuortauoe,  and  it  ic  ouuaiMiiMutljr  omiUedu 
CUep.] 
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law,  and  a  Judgment  of  that  cbaracter  will 
not  be  valid  unless  tbere  is  a  strict  cunaplinnce 
with  the  law  under  which  it  may  be  author- 
ized. 

Again,  as  held  in  Cluue  v.  Dana,  44  111.  2(5Q, 
«n  attorney  in  fact  is  held  to  a  strict  cotnpli- 
4ince  with  the  authority  conferred.  When  he 
acts,  it  must,  to  be  sustained,  be  within  the 
scope  of  his  authority.  It  must  be  for  the  pur- 
poses prescribed,  and  in  the  mode  required. 
W  as  there  such  compliance  here?  If  the  attor- 
ney who  confes-«ed  the  judgment  was  not  dulj 
Authorized,  he  had  no  power  to  act,  and  his 
acta  would  be  a  nullity.  A  power  of  attorney 
was  filed  with  the  clerk,  but  no  evidence  was 
£led  that  Turner  &  Son  had  ever  executed  that 
instrument.  In  the  absence  of  such  evidence, 
ihcre  was  no  authority  to  enter  the  judgment, 
l^u  jurisdiction  was  acquired  over  the  power 
of  I'urner  &  Son, — an  indispensable  prerequi- 
site to  the  rendition  of  a  judgment. 

In  Durham  v.  Brown,  24  111.  94,  where  a 
Judgment  was  confea«ed  in  vacation,  no  affl- 
<lavit  having  been  filed  proving  the  execution 
4>f  power  of  attorney,  it  was  held  that  the 
Judgment  was  unauthorized.  The  same  rule 
was  announced  in  Roundyv,  HunU  34111.  600. 
In  the  case  last  cited,  it  is  said:  '*If  the  plain- 
tiff should  fail  to  file  a  declaration,  a  warrant 
of  attorney,  with  an  affidavit  of  its  execution, 
and  a  plea  of  confession  by  the  attorney,  the 
•clerk  should  refuse  to  enter  the  judgment." 

In  Tucker  v.  QiU,  61  111.  236,  where  a 
Judgment  by  confession  was  rendered  in  vaca- 
tion for  a  less  amount  than  conferred  by  Uie 
-cognotit,  the  judgment  was  held  to  be  void.  It 
is  there  said:  "Tne  plea  of  eognomt  actionem 
was  one  of  the  papers  to  be  filed,  and  was  in- 
•dispensable  to  his  [the  clerk's]  authority  to 
make  the  entry  of  judgment;  and  when  filed, 
lie  must  enter  the  judgment  for  the  amount 
-confessed,  or  not  at  all.  .  .  .  The  proceeding 
having  beien  in  vacation,  conducted,  under  a 
apecial  statutory  authority,  by  a  mere  minis- 
terial officer,  we  must  hold  that  the  entry  of 
this  judgment  in  the  manner  stated  was  simply 
Toid." 

It  was  also  held  that  the  language  of  the 
Statute,  '*upon  filing  the  proper  papers,"  under 
which  the  judgment  was  confessed,  includes 
•everything  requisite  by  the  common-law  prac- 
tice in  such  cases. 

In  Iglebart  v.  Chicago  M.  A  F.  Im.  Co.,  85 
Dl.  614,  it  was  held  to  be  necessary  that  proof 
ahould  have  been  made  of  the  execution  of  the 
warrant  of  attorney  l)efore  the  judgment  is 
<H>ufessed,  and  when  the  judgment  is  confessed 
in  vacation  the  evidence  of  that  fact  must  ap- 
pear on  the  record. 

From  the  cases  cited  the  only  fair  conclusion 
to  be  drawn  would  seem  to  be  that  a  clerk  in 
vacation  had  no  power  to  enter  a  judgment  by 
ooufession  without  proof  of  the  execution  of 
the  power  of  attorney.  A  judgment  cannot  be 
•entered  unless  jurisdiction  is  first  acquired  of 
the  person  of  the  defendant.  Here  the  power 
of  attorney  purported  to  authorize  the  attorney 
to  appear  before  the  clerk,  waive  process,  enter 
the  appearance  and  confess  judgment;  but, 
unless  the  power  of  attorney  was  executed  by 
Turner  &  Son, — and  there  is  no  evidence  of 
that  fact  in  the  record, — the  attorney  had  no 
authority  to  enter  the  appearance,  and  without 
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such  authority  no  lurisdiction  of  the  person 
was  acquired,  and,  u  there  was  no  jurisaiction 
of  the  person,  the  judgment  was  absolutely 
void. 

In  WhiU  T.  Jonei,  88  HL  161,  where  an  ap- 
pearance  waa  entered  one  day  earlier  than 
authorized  by  the  power  of  attorn^,  it  was 
held  that  there  was  no  jurisdiction  of  the  per- 
son, and  the  judgment  was  void.  It  is  tbere 
said:  As  a  rule  of  general,  if  not  uniform,  ap- 
plication, a  judgment  is  void  for  all  purpoaes 
unless  the  court  had  jurisdiction  of  the  person 
of  the  defendant,  and  of  the  subject  matter  of 
the  suit.  It  is  also  said  that  jurisdiction  is 
acquired  by  service  of  process  by  publication, 
or  by  an  entry  of  appearance  in  person  or  by 
attorney. 

In  the  last  case  the  authority  of  the  attorney 
to  enter  an  appearance  may  be  conti'Sted  by  the 
defendant;  and,  if  he  shows  a  want  of  author- 
ity, it  defeats  the  jurisdiction  of  the  court 

In  Campbell  v.  JfcCahan,  41  Ul.  47,  it  was 
held  that  jurisdiction  of  the  subject  matter  and 
of  the  person  is  essential  to  the  validity  of  a 

Sudicial  sentence.  If  either  is  wanting,  tbe 
udgment  or  decree  is  void. 

It  is,  however,  claimed  by  appellant  that  a 
judgment  entered  in  vacation  without  proof  of 
the  execution  of  the  power  is  not  void,  but 
valid,  unless  set  aside,  on  motion  of  the  party 
against  whom  it  is  entered^  in  the  court  where 
it  was  rendered.  Several  cases  decided  in  tLis 
court  have  been  cited  to  sustain  the  position  of 
counsel,  and  first,  Fleming  v.  Jeneka,  22  111. 
475.  In  this  case  the  application  to  vacate  the 
judgment  was  predicated  on  the  ground  that 
usury  constituted  a  part  of  the  judgment.  No 
Question  was  raised  or  considered  in  regard  to 
the  proof  of  the  execution  of  the  power  of 
attorney,  and  we  do  not  think  the  decision  has 
any  bearing  on  the  question  involved  here. 

The  next  case  cited  is  Rinnfy.  Bratnard,  86 
m.  80.  Tbe  lan^age  used  in  the  opinion  in 
this  case  may  be  broad  enough  to  maintain  ap- 
pellants' position,  if  the  Question  presented  br 
this  recora  had  been  involved  in  the  case  cited, 
but  it  was  not  As  shown  by  the  opinion,  but 
one  question  was  presented:  *'The  error  as- 
signed is  that  a  judgment  was  entenid  in  vaca- 
tion, by  confession  under  a  power  of  attorney, 
upon  a  note,  more  than  a  year  and  a  day  after 
the  note  fell  due,  without  proof  that  the  de- 
fendant was  then  alive,  or  that  the  debt  was 
then  due." 

It  will  thus  be  seen  that  the  execution  of  the 
power  of  attorney  was  not  involved,  and  what 
tbe  court  aaid  on  that  point  has  no  bearing, 
because  the  question  was  not  before  the  court 

Sluhl  ▼.  S/iipp,  44  111.  184.  has  also  been 
cited.  In  that  case  it  is  said:  *'The  case  of 
Hindi  v.  Hopkins,  28  111.  351,  was  so  far  modi- 
fled  in  Rising  v.  Brainard,  86  111.  80,  as  to  ren- 
der it  necessary  to  apply  to  the  court  below  to 
set  aside  a  judgment  by  confession,  and  to 
show  some  equitable  reason  therefor,  before 
this  court  will  reverse  on  the  ground  that  the 
power  of  attorney  was  more  than  a  year  and  a 
day  old,  or  its  execution  not  duly  proven.'* 
This  case,  like  Rising  ▼.  Brainard,  as  will  be 
seen  upon  an  examination  of  tbe  statement  of 
facts,  presented  no  question  in  regard  to  the 
execution  of  the  power  of  attorney;  and  what 
is  said  on  that  question  is  obiter  dictum.    In 
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twth  GMM,  however,  it  is  decided  that  where  a 
judgment  is  entered  in  vacation,  ander  a  pow- 
der of  attorney,  more  than  a  year  and  a  day 
after  the  power  was  executed,  without  filing 
an  affidavit  showing  that  the  defendant  is 
-alive,  and  the  deht  due,  the  proper  practice  is  to 
Apply  to  the  court  in  which  the  judgment  is 
entered  to  set  it  asido.  It  is  therefore  plain,  if 
the  same  rule  is  to  obtain  where  a  Judgment  is 
•entered  in  vacation  without  proof  being  filed  of 
the  execution  of  the  power  of  attorney,  then 
Che  decision  of  the  appellate  court  in  this  case 
was  erroneous.  We  think,  however,  that  the 
two  questions  rest  upon  a  different  principle, 
and  the  same  rule  cannot  be  applied  to  both. 
As  to  the  latter  question,  unless  there  is  proof 
filed  when  the  judgment  is  entered  that  the 
power  was  executed;  tbere  is  no  jurisdiction  of 
the  person,  and  the  judgment  is  void.  But  in 
the  other  case,  the  power  of  attorney  being 
properly  executed,  as  established  by  the  proof, 
the  court  has  jurisdiction  to  enter  the  judg- 
ment; and  the  matter  to  be  addressed  to  the 
<court  is  something  which  has  arisen  after  juris- 
-diction  was  con^rred.  buch  matters  arising 
■after  the  execution  of  the  power  may  render  the 
Judgment  unjust  or  erroneous,  but  not  void; 


and  hence  they  may,  with  propriety,  be  ad- 
dressed to  the  court  where  the  judgment  was 
entered;  but  a  void  judgment  binds  no  one, 
and  it  may  be  questioned'  indirectly  or  collat- 
erally. A  few  other  cases  have  been  cited,  but 
thev  have  no  direct  bearing  on  the  qucslion, 
and.  it  will  not  be  necessary  to  refer  to  them 
here. 

It  is  also  claimed  that,  as  the  property  In 
question  was  in  the  possession  of  the  defendnnt 
at  the  time  Turner  &  Son  transferred  it  to  the 
plaintiffs,  the  interest  of  Turner  &  Son  was 
not  subject  to  transfer,  so  that  they  could 
maintain  an  action  in  their  own  names. 

In  Jones.  Chat.  Mortg.,  ft  115,  p.  102,  it  ia 
said:  "The  owner  of  a  chattel  not  in  posses- 
sion ma^  make  a  valid  mortgage  of  it,  if  the 
person  m  possession  professedly  holds  under 
him,  and  has  only  a  special  property  in  the 
thing,  such,  for  instance,  as  that  conferred  by 
a  pledge  or  lien." 

Here  the  defendant  held  under  an  execution 
against  Turner  &  8on;  and,  under  tba  authority 
cited,  they  had  a  ri^ht  to  execute  the  mortgage 
under  which  plaintiffs  broujrht  their  action. 

T/tejudffment  qjf  Hu  AppellaU  Court  w%U  b$ 
Harmed, 
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Casimfr  de  R.  MOORE  and  Wife 

V, 

Andrew  8.  THORP  et  ak  > 

00  R.  I.....) 
1.   An  equitable   elaim  ftir  vnaiithor- 


laed  ImproTemeiits  by  part  owners  of  land 
held  in  oommoo  may  he  allowed  to  them  on  a  sale 
for  purpose  of  partition,  as  well  as  In  a  case  of 
actaal  division. 
8.  The  Talne  of  a  bam  ereeted  by  a 
lesseet  under  an  agreement  in  the  lease  by  a 
life  tenant  and  the  owners  of  one  half  the  re* 


I{(yrB.—BtoM8  aequired  by  ereeUno  vermanenl  Im- 

IfTovemenU. 

By  Improving  land  held  in  common,  a  tenant  in 
•common  acquires  no  right,  title  or  tnterest  in  the 
portion  improved;  but  rather  an  equitable  charge 
upon  it.  And  be  has  a  lien,  to  secure  compensa- 
tion for  necessary  or  proper  Improvements,  on  the 
•common  property.    Curtis  v.  Puland.  06  Tex.  511. 

The  port  of  the  proceeds  to  be  allowed  for  the 
improvements  must  be  such  proportion  as  the 
value  of  the  improvements— that  is  the  ezcees  of 
the  value  of  the  whole  over  the  value  of  the  land- 
bears  to  the  value  of  the  whole  premises.  Hail  v. 
PiddoclK,  21 N.  J.  Bq.  316;  Green  v.  Putnam,  1  Barb. 
60QI 

Partition  ttetvaun  co^nanU. 

A  co-tenant  asking  for  a  partition  against  an 
•owner  who  aas  made  improvements  upon  the  prop- 
erty Is  eatitled  to  relief  only  upon  condition  that 
any  equities  thereby  arising  shaM  be  taken  Into 
court;  and  tbat  In  such  case  where  actual  partition 
18  made,  and  it  is  possible  so  to  do,  the  improving 
tenant  will  be  awarded  the  portion  of  the  land  up- 
on which  the  improvements  have  been  made.  Ford 
V.  Knapp,  8  Oeuu  Kep.  418,  lOB  N.  T.  140,  56  Am. 
Rep.  784;  Town  v.  Needham,  8  Paige,  646;  St.  Felix 
•V.  Rankin,  8  Edw.  Ch.  SO;  ite  Heller,  8  Paige,  19S; 
Plokenng  V.  Pickering,  2  New  Bng.  Rep.  246, 63  N. 
H.  468;  Field  v.  Leiter,  5  West,  Rep.  170, 117  UL  841; 
1  Story,  Bq.H  656, 6660. 

Id  an  action  of  partition  where  the  property  is 
sold,  a  person  who  has  paid  a  valuable  cunsidera- 
tion  for  the  property,  received  a  conveyance  and 
made  Improvements,  without  notice  of  the  title  or 
claim  of  the  others,  is  entitled  to  compensation  for 
such  improvements  and  for  taxes  paid,  to  be  al- 
lowed out  of  the  proceeds,  in  addition  to  the  shar 

9L.R.A. 


of  the  property  unimproved;  but  no  Judgment  for 
the  money  con  be  given  against  the  other  pai-tics. 
Aileman  V.  Hawley,  117  Ind.  532. 

Although  it  is  not  erroneous  to  permit  a  coun- 
ter-! lalm  by  defendant  in  partition,  after  a  finding 
upon  an  iesue  Joined  by  answer,  the  practide  is  nut 
to  be  commended.    Itid. 

Co-tenaunt  maMno  impravemtnU  firotwttd. 

Equity  may  protect  the  co-tenant  who  has  made 
improvements  on  the  common  property,  by  setting 
apart  to  him,  in  partition,  the  portion  Improved, 
If  this  can  be  done  without  detriment  to  the  other 
co-tenants;  or  he  may  be  protected,  in  proper 
cases,  by  awarding  compensation  for  improve- 
ments beneficial  to  all,  or  by  considering  the  value 
of  improvements  so  made  In  the  adjastmeut  of 
equities  growing  out  of  the  fSct  that  he  has  re- 
ceived and  become  accountable  for  rents.  Curtis 
V.  Poland,  66  Tex.  511. 

A  court  of  equity  wUl,  in  a  proper  case,  refuse  to 
assist  a  co-tenant  to  make  partition,  unless  he  does 
equity  by  allowing  the  benefit  of  the  improve- 
ments to  the  party  who  made  them.  Bcott  V« 
Guernsey,  60  Barb.  179;  Be  Hel!er,  8  Paige,  100. 

In  computation  for  improvements,  the  co-tenant 
against  whom  they  are  cliarged  should  not  be 
charged  with  their  price,  but  only  his  proportion 
of  the  amount  which  tUey  add  to  the  value  of  the 
premises,  with  a  deduction  to  which  he  may  have 
a  claim,  for  use  aud  occupation  by  the  co-tenant 
who  made  the  improvements.  Gooter  v.  Dearborn, 
2  West.  Rep.  899, 115  III.  500. 

A  co-tenant  who  bona  fide  erects  Improvements 
Is  not  liable  for  rents  before  denuind  made,  or  for 
ground  rents.    Johnson  v.  Pelot,  24  8.  C.  255. 

Adjustment,  between  co-tenants,  of  improve* 
moots  erected  by  one  of  them,  is  valid.    Ibid. 
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■lalnder  In  fee  to  pny  htm  tbe  fair  value  thereof 
OD  ezpiratfoD  of  the  lease,  should  be  deducted 
frum  the  prooeeds  of  tbe  partition  sale  before 
distribution  thereof,  and  not  be  ohar^red  upon 
the  InterestB  of  thoae  only  who  siffned  the  lease. 

f  iDeoember  5, 1889.) 

EILL  hi  equity  for  partition.   Od  bearing  as 
to  distiibuiioD  of  proceeds  after  sale. 
Tbe  iacLs  are  fully  stated  lo  the  opinion. 
MessiB.  Kdifinlkletealf*  Charles  Brad- 
ley and  Walter  F*  Ang^ell  for  complain- 
ants and  certain  respondents. 

Messr9.  LouU  Ij.  Ansetl*  WUliam  W. 
Doug^las  and  Samuel  T.  Doaglas  for 
other  respondents. 

Stinesst  /.,  delivered  the  oplDion  of  the 
court: 

Tristam  Burgess  devised  an  estate  in  Prov- 
idence, known  as  tbe  *'Uoylo  Tavern  Estate," 
to  his  wife  for  life,  remaluuer  in  fee,  one  half 
to  three  daugiiterx,  and  the  other  half  to 
those  whom  his  wife  should  appoint  by  will. 
In  January,  1878,  Mrs.  Burfress  and  tbe  three 
daugbteis  joined  in  a  lease  for  a  term  of  bfleen 
years,  coveuauting  therein  to  pay  the  lessee,  at 
the  expiration  of  tbe  term,  tbe  fair  value  of  a 
bnrn  to  be  built  on  tbe  premises  by  him,  if  it 
should  then  ()e  standing.  Mrs.  Burgess  died 
in  18 /u,  but  the  lease  was  allowed  to  run 
along  to  the  commencement  of  this  suit,  just 
before  the  lease  expired.  Partition  by  metes 
and  bounds  being  impracticable,  a  sale  of  tbe 
premises  was  ordered,  free  of  all  claims  by  tbe 
parties,  the  lea^e  having  then  expired,  which 
weie  reserved  to  be  considered  in  the  disiribu- 
tion  of  the  proceeds.  The  estate,  ^iih  the 
barn  thereon,  has  lx;en  sold,  the  proceeds  have 
been  pai  i  into  the  registry  of  the  court,  and 
the  question  now  presented  is  whether  the 
value  of  the  barn  shall  be  paid  by  the  three 
heirs  who  joined  in  the  covenant,  or  propor- 
tionately by  ail  the  owners,  some  of  whom  are 
niiuois.  When  a  part  owner  makes  valuable 
improvements,  courts  of  equity  agree  that 
compensation  should  be  allowed  by  setting 
oil  tue  improved  portions  of  tbe  land  to  him 
who  made  the  improvements,  if  it  is  practica- 
ble to  do  so.  bee  Siory,  Eq.  Jur.  §  655; 
Frccm.  Co-tenancy,  2d  ed.  ^  510,  and  note. 

I'here  is,  however,  some  difference  about 
the  rule  of  awaniing  compensation  in  the  case 
of  unauthorized  improvements  when  partition 
is  made  by  sale.  It  has  generally  been  held 
that  a  part  owner,  who  has  enhanced  tbe  value 
of  the  common  estate  at  his  own  cost,  is  enti- 
tled lo  such  equitable  compensation  as  will 
leave  only  the  value  of  the  estate,  without  the 
improvements,  to  be  divided  among  the  ten- 
ants in  common.  JJaU  v.  Fiddoek,  21  N.  J. 
£q.  811;  Kurtz  v.  Bibner,  55  111.  514;  Moore 
T.  WiUiamson,  10  Rich.  Eq.  828;  Bean  ▼. 
(/Meara,  47  111.  120;  Green  y.  Putnam,  1 
Barb.  500;  Conklin  y.  Conklin,  8  Sandf.  Ch. 
64;  ISwan  y.  thoan,  8  Price,  618.  See  also 
Story,  Eq.  Jur.  ^  6566,  and  7U>te  S;  Frecm. 
Co-tenancy,  eupra, 

Mr.  Freeman  (g  511)  refers  to  coses  in  Ala- 
bama, New  York,  Arkansas  and  Indiana  as 
holding  a  somewhat  contrary  doctrine. 

In  Ormond  v.  Martin,  87  Ala.  605,  and 
Jonee  v.  Johneon,  28  Ark.  211,  it  is  held  that 
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the  claim  for  improvements  cannot  be  set  off 
apninst  the  body  of  the  estate,  but  only  against 
a  demand  for  rents. 

In  fioott  V.  Ouemeey,  48  N.  T.  106.  tbe  ooari 
says  that  no  compensation  can  be  had  for  im- 
provements made  without  consent,  mistake  or 
other  equitable  ground,  and  hence,  in  that 
case,  no  relief  was  ^ranted.  But  the  report 
of  tbe  referee  shows  Coat  the  tenants  who  put 
the  buildings  upon  tlie  land  bad  exclusively 
received  rents  therefrom  largely  in  excess  of 
their  value  and  interest  on  the  investment. 
The  court  remarks  that  if  they  had  offered  to 
share  their  rents,  upon  being  paid  a  due  pro- 
portion for  the  improvements,  il  might  haye 
afforded  a  better  ground  for  compensation. 

In  Elrodyr,  Keller,  8»  Ind.  8r<2.  it  is  held  that 
the  mere  fact  that  improvements  may  enhance 
the  value  of  common  proi>erly,  not  susceptible 
of  divlMon,  does  not  entitle  the  tenant  making 
them  to  an  allowance  for  the  difference  to 
value;  but,  in  stating  the  rule,  the  court  con- 
cede that  the  improved  part  should  be  sot  off 
to  him  when  it  can  be  done  by  division.  It 
seems  to  us  that  this  course,  in  which  all  courta 
agree,  is  decisive  of  the  question  before  us.  If 
tlie  tenant  has  an  equitable  claim  upon  im- 
provements in  ^se  of  division,  he  has  an 
equailv  equitable  cieim  upon  their  value  in 
case  of  sale.  Tf  tbe  otbei'  tenants  are  eniitled 
to  their  share  of  the  ^^alue  of  the  whole  et>tate 
upon  sale,  why  f\re  they  not  also  entitled  to  the 
same  share  in  division?  Or,  further,  if  a 
tenant  is  entitled  to  compensation  for  improve- 
meiits  out  of  rents,  why  should  he  not  as  well 
be  entitled  to  receive  the  excess  in  value  which 
the  impnivements  have  produced  uoon  sale? 
We  see  no  difference  in  principle  in  tiie^ 
cases.  When  it  is  conceded  that  a  tenant  in 
common,  improving  the  land  he  may  nght- 
fuUy  occupy,  has  an  equitable  claim  to  that 
part,  or  to  its  rental  value,  in  order  to  secure  the 
fruit  of  his  labor  or  expenditure,  we  fail  to  see 
how  he  loses  such  claim  when  the  land  is  sold 
because  it  cannot  be  divided.  Of  course,  he 
cannot,  at  bis  pleasure,  charge  co-teuanis  for 
improvements  which  they  majr  neither  a^^ree  to 
nor  desire;  nor  can  he  ordinarily  claim  for  that 
which  be  has  done  solely  for  his  own  advau- 
tage,  and  from  which  he  has  reaped  the  benetit; 
but,  on  the  other  hand,  when  such  improve- 
ments enhance  the  value  and  proceeds  of  the 
estate,  the  co-tenants  should  not  be  enabled  to 
take  advantage,  to  his  injury,  of  improvements 
for  which  they  have  contributed  notuiog.  Con- 
troversies may  arise  as  to  the  reasouubleness 
and  extent  of  an  allowance,  but  th.e  tribunal 
which  is  trusted  to  fairly  apportion  the  estate 
itself  can  also  be  trusted  to  fairly  settle  an  in- 
cidental matter  of  this  sort. 

In  the  case  before  us  the  legal  obligation  to 
pay  the  value  of  the  barn  rests  only  upon  the 
three  parties  who  signed  the  lease.  £>oubUe8a 
the  agreement  was  made  for  the  benefit  of  the 
estate;  at  any  rate,  all  the  heirs  have  shared 
equally  in  the  rents.  It  is  not  now  asked  that 
the  other  heirs  be  compelled  to  pay  for  any- 
thing put  upon  the  estate,  but  that  they  re> 
ceive  their  full  and  fair  share  of  the  estate  sold, 
less  the  salable  value  of  tbe  barn,  for  which 
they  have  paid  nothing,  which,  presumably, 
has  aided  the  rental  value  of  the  estate  for  the 
years  they  have  received  rent  for  it,  and  for 
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which  It  wonld  he  monlfegtly  trojast  to  require  count  thereof,  and  the  bfi1ance»  reprcflentlus  the 
olhers  to  pay  for  their  benefit.  We  think  it  is  body  of  the  common  estate,  should  be  divided 
right  thai  the  value  of  the  improvements,  ao  according  to  the  respective  interests  of  the 
far  as  tbey  are  represented  by  an  enhanced  parties.  Let  adeem  be  mUeredin  aceordatici 
price,  should  be  aaceitaiiied  and  allowed  on  ao- 1  toitli  tliie  opinioiK 


TEXAS  SUPREME  COUET. 


STATE  of  Texas,  ex  rd,  W.  F.  TAYLOR  et 

al„  Appte., 


J.  A.  EIDSON  et  al 

(70  T^x.  aOB.) 

A  town  or  tUIrm  anthorlsf^d  to  Ineor- 
parate  for  scboorpurpoees  under  Sayles,  Ann. 
Stat.,  art.  8738,  cannot  be  extended  to  oover 
tweoty-eiffht  square  miles  of  territory,  where  the 
true  limits  of  the  real  town  do  DOt  extend  from 
its  central  point  more  than  three  fourtha  of  a 
mile. 

(February  SS,  180QD 

APPEAL  bj  relators  from  a  jndfirment  of 
the  District  Court  for  Hamilton  County  in 
favor  of  respondents  in  a  proceeding  in  the 
nature  of  a  qvo  tearranto  to  declare  void  the 
incorporation  of  the  "HamiUon  Corporation" 
and  to  oust  respondents  from  the  exercise  of 
the  function  of  trustees  thereof.    liecereed. 

The  case  sufDciently  appears  in  the  opinion. 

3feeir$,  J.  P.  Estis  and  O.  C  Freem&iit 
for  appellants: 

The  Judgment  of  the  court  la  erroneous  in 
respect  to  the  count  of  the  information,  charg- 
inir  that  defendanta  acted  as  a  corporation 
without  being  legally  incorporated,  in  view  of 
the  admitted  fact  that  at  the  limes  and  place 
cbarc;ed  in  the  information  the  defendants 
actea  as  a  corporation,  while  it  does  not  appear 
from  the  evidence  that  they  were  incorporated, 
and  it  does  apjiear  from  the  evidence  that  the 
only  proceedings  had  before  and  by  the  county 
Judge  of  Hamilton  County  for  incorporating 
the  pretended  and  alleged  Hamilton  Corpora- 
tion, of  which  they  were  actini;  as  trustees,  did 
not  incorporate  them  or  anvbodv  else. 

Texas  Rev.  »tat.  arts.  5{)6-514.  541  a,  641  b: 
Oen.  Laws  Seventeenih  Legislature,  chap.  103; 
Texan  Gen.  Laws,  Uegular  Session  Sixteenth 
Lecriitlature,  chap.  62;  Texas  Rev.  Stat.  Final 
Title,^  20;  Texas  Gen.  Laws,  Sp.  Scss.  Sixteenth 
Letrislature,  chap.  4S;JaeA8on  v.  Butler, 41  Tex. 
423;  Akf'n  v.  State,  14  Tex.  App.  148;  Fro- 
ther  V.  State,  12  Tex.  App.  401;  Bofme  v.  State, 
10  Tex.  App.  419;  Donaldem  v.  StaU,  15  Tex. 
App.  25;  Ccvan  v.  Nixon,  28  Tex.  280;  Baker 
V.  Vhuholm,  8  Tex.  157;  Sdon  v.  .Sto«<r,5  Tex. 
App.  801;  Guitfi/rd  v.  Love,  49  Tex.  748.  744. 
and  Am.  Lead.  Cas.  therein  cited;  Withere 
V.  PatUmon,  27  Tex.  491-502;  Petere  v.  Phil- 
live,  19  Tex.  78;  Wie(ferandere  v.  State,  64 
Tex.  188;  Brokenborovff/t  v.  Melton,  55  Tex. 
508;  Beam  v.  Camp,  18  Tex.  546,  550;  Evm- 
phreye  v.  Mooney,  5  Colo.  282;  Mokelumne  Hill 
Canal  db  Min.  Co,  v.  Woodbury,  14  Cal  427; 
People  V.  Kifffsion  db  M.  Turup,  Bead  Co.  28 
Wend.  193;  Koderinae  v.  Eaet  Biter  Sar,  Jnet. 
63  N.  T.  460;  State  v.  Beck,  81  Ind.  500;  Lmi 
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y.  Eettez  Building  Aneo.  No.  4,  87  Hd.  820; 
HendrickY.  Whittemore,  105  Ma?«.  23. 

Mesere,  O.  H.  Ooodson  and  J.  A.  Eid* 
son  for  appellees. 

Oainesv  «/'.,  delivered  the  opinion  of  the 
court: 

On  the  20th  day  of  April,  1889,  a  petitina 
was  pref^ented  to  the  County  Judge  of  Hamil- 
ton County,  praying  him  to  order  an  election 
under  the  Act  o^  April  6,  1881,  to  deiermine 
whether  a  certain  district  embracing  the  Town 
of  Hamilton,  and  fully  described  in  the  peti- 
tion, should  be  incorporated  as  a  town  for  the 
purpose  only  of  establlshini;  and  maintaining 
a  free  school  therein.  Sayles,  Ann.  Slat.  art. 
541a. 

The  petition  purported  to  be  signed  by  thirty- 
nine  residents  of  the  proposed  town.  The 
county  judge  determined  that  the  petit i'>nere 
were  residents  of  the  territory  described  in  the 
petition,  and  that  it  embraced  within  its  limits 
the  re<tuisite  numlier  of  inhalatflnts,  and 
ordered  that  the  election  be  held  The  election 
waj%  held,  and,  the  returns  having  been  made,  he 
declared  that  the  proposition  had  carried,  and 
that  the  town  was  incorporated  for  free  school 
purposes  only,  and  ordered  an  election  for  6ve 
trustees  for  the  town.  At  an  election  held  in 
pursuance  of  the  latter  order,  thea|»p<llccfl  were 
duly  elected.  The?  qualified  and  entciod  up- 
on the  discharge  of  their  duties  as  such  irua- 
teea,  and  have  ever  since  continued  to  act  in 
that  capacitv.  Upon  the  relation  of  tliree  tax- 
fiayere  residing  in  the  alleged  town,  the  dia- 
trict  attomev  of  the  Twenty-Kinth  Judicial 
District,  by  leave  of  the  district  jud<Te.  fl.ed  in 
the  name  of  the  State  an  informal  ion  in  the 
nature  of  a  quoinarranto,  to  declare  the  Act  of 
Incorporation  void,  and  to  oust  the  npocUces 
from  the  exercise  of  the  function  of  truHieea 
imder  auch  allesfed  corf)oration.  Ui>on  tite 
trial  the  court  gave  judgment  in  favor  of  the 
respondents,  and  from  that  judgment  the  Slato 
appeals. 

Among  other  things,  the  information  nllcged, 
in  substance,  that  the  alleged  corporation  was 
not  confined  to  the  limits  of  the  Town  of  Ham- 
ilton; and,  In  words,  that  "in  fact  the  metended 
limits  of  the  same,  as  dcfinrd  by  them,  ertcnd- 
ed  fnr  beyond  the  tiue  limits  of  the  real  Town 
of  Hamilton  as  the  snnie  is  well  known,  and 
for  several  miles  into  the  country  ouisi  'e  of 
said  town,  so  as  to  include  many  fanns,  ranch- 
es and  unoccuf  icd  surveys  of  land,  in  extent 
mnny  times  as  large  as  said  town,  and  consti- 
tuting no  part  of  it  or  of  any  town."  Ut>on 
the  trial  *Mt  was  adn^ilted  tl.nl  the  district 
of  country  described  in  the  field  notes  in  the 
said  orders  fmennincr  the  oidcr  of  the  county 
judcre  for  the  election  for  the  incorporntior 
and  thai  declaring  the  result]  is  on  an  uvciuge 


One  or  the  relalon  iratlfled  tbat  he  resfded 
Id  ibe  Town  of  HamlltoD,  and  thutbe  kaew 
like  eitent  and  limils  of  the  town,  and  that  "it 
does  not  FXie-nd  from  lis  ceuiral  point  more 
llian  three  fourths  of  a  mile,  and  would  be  en- 
tirely embraceil  bv  a  cirrle  whose  radius  is 
three  fourths  of  a  mile  in  length."  '  This  lesti- 
■nony  is  nhollj  uncontradicted,  and  the  facts 
lesliDed  tomtist  be  taken  as  ealablished.  If 
Ibey  were  out  Irue,  wilness^'i  could  easily 
liive  b(«n  found  to  dis  I  trove  them. 

It  lliprcfore  appears  that  at  the  time  Ihe  elec- 
tion WB>  ordered  Ihe  real  Town  of  tlamitlon 
embraced  an  area  of  not  more  than  two  square 
miles,  and  the  question  arises  whether  the 
Biniiiie  aiilhoriiting  the  incorporatinn  of  towns 
and  vIllHges  was  intended  to  confer  upon  the 
inhabit snis  of  any  district  of  country  includ- 
Ines  town  the  powerto Incorporate  with  limils 
embracing  many  square  miles  of  rural  terri 
tory.  If  It  be  held  that  this  power  does  not 
exist  then  the  allempted  incorporation  under 
oonsidcrslion  is  void,  and  it  is  unncceasarj  to 
determine  any  uther  question  la  the  case.    In 


Statute  under  whi'h  it  is  souebt  to  be 
died,  nor  of  other  statutes  upon  similar  sub- 
jects. It  is  noltbeobject  of  theB'ntiitein  ques- 
tloD  to  confer  tbe  power  iipim  i  be  inhabitant*  of 
toy  diatrlct  in  a  countr  to  vote  a  tax  iipco 
tlicmselvea  for  the  support  uf  the  public  schools, 
in  addition  to  the  atate  tax  wbirh  is  levied  for 
tlial  purpose.  Thst  pover  is  conferred  upon 
the  inlmbilants  of  the  school  distrirta  by  the 
Act  of  February  5,  1834.  Bayles,  Ann.  Btat. 
art.  B7S8. 

The  Statute  which  anthnrizo*  townx  and  Til- 
lages to  eslnhlish  by  a  vole  a  corporation  for 
■ciiool  purposes  only,  Is  by  its  terms  made  a 
part  of  that  chapter  of  the  Revised  Statutes 
which  provides  a  mode  for  Ihe  incorporation 
of  such  municlpaiiiies.  It  ta  only  "towra  and 
Tillages  authorized  to  IncorporalA  nnder"  that 
chapter  which  are  authorized  to  incorporate 
for  school  purposes  only.    Id.  art.  Mia. 

The  Revised  Statutes  anihortzc  towns  to 
(■talilish  a  corporation  by  an  election,  provid- 
ed Ihe;  contain  more  than  SOD  and  lest  than 
10.000' itihabiianta.     Article  604. 

No  dpllnition  of  the  word  "town"  is  (riven, 
and  ft  follows  that  we  must  lake  Ihe  word  in 
ila  ortlirary  signifiralion,— a  coHeclion  of  in- 
hshiled  house".  The  term  carries  with  it  the 
idea.of  a  conaiderahle  aggregation  of  people 


tbe  country,  and  enEaffed  in  agricultural  par- 
anila,  or  afmllar  avocattona.  requiring;  a  con- 
aiderable  area  of  territory  for  its  support  A 
section  of  country  so  inhabited  cannot  iw- 
called  a  town,  nor  treated  aa  part  of  a  town, 
without  doing  violence  to  the  mea  a  in  g  ordi- 
narily attached  to  that  word.  It  followa,  from 
this,  that  the  Lep-islature  did  not  intend  to  con- 
fer the  power  of  incorporating  by  election  up- 
on a  dialrict  of  country  inhabited  by  peopW 
living  in  lealdences  wiiiely  dissemiDatea  over 
its  area.  The  power  is  conferred  only  upon 
towns  and  villnges,  and  is  confined  to  the  act- 
ual residents  of  such  localities;  and  does  not 
carry  with  it,  and  confer  upon  a  town,  author- 
ity 10  extend  the  boundaries  of  the  corporal ioi> 
beyond  its  own  acliia)  limits.  Thianiltng  Is  in 
accordance  with  tbe  policy  of  other  statutes  of 
a  like  character.  A  city  already  incorporated 
cannot  extend  Its  limits  by  any  one  election 
further  than  a  half  of  a  mile.  Eatt  DaUa*  r. 
State,  78  Tex.  3  TO. 

The  object  of  the  limilalioii  la  to  prevent  » 
city  from  extending  its  limits,  ao  aa  to  take  in 
a  population  purely  rural;  and  the  policy  of 
the  limitation  ia  founded  upon  the  idea  that  It 
Is  unjuat  to  subject  a  people  lo  tbe  burdens  of 
a  munlclp^government  wbo  share  none  of  ll» 
beneSls.  We  are  aware  thntio  the  applicaHon 
of  tbe  rule  bere  liM  down  difaciiltiee  are  likely 
to  arise.  In  many  Instances  it  may  be  no  easj* 
Insk,  without  giving  (o  the  town  a  most  irregu- 
lar abape,  ao  to  define  its  limits  as  to  embnicft 
all  Its  rcftidents,  and  to  exclude  at  the  um» 
lime  all  the  rural  population  living  in  iheTicin- 
ity.  What  should  be  doneln  such  cases,  'when 
A  few  people  not  properly  belonging  to  tbe 
town  have  been  included,  we  need  uot  now  de- 
termine. Thla  case  presents  no  uueslloD  of 
dilHcully  nf  that  character,  Tlere  tbe  altempi 
was  to  establish  a  municipal  corporation,  ex- 
lending  over  twenty-eight  square  miles  of  ter- 
ritory, not  more  than  two  of  which  were  cor- 
ered  by  the  town.  We  thiolt  this  cannot  be 
done,  and  that  Ihe  attempted  Act  of  Incorpor- 
ation was  witbout   authority   of  law,  and  la 

Thepidgment  of  tht  Dittriet  Oovrt  i*  Ihtrt- 
fore.  Teverud,  an^  a  judgment  here  rendered 
declaring  Ihe  altemplefl  Act  of  In  corporal  ion 
void,  and  nutating  the  respondents  from  the  ex- 
erciee  of  'he  functions  of  Inialeea  of  the  alleced 
Town  The  reapondenla  are  also  adjudged  to 
i<'>v  nil   costs,  both  in  this  court  and  the  court 


U1830URI    BDPREME  COURT. 


A.  A.  Lb  SUEUB,  Secretary  of  State. 


1.   An  aapeclatlon  fbr  th«  •Deoiir*^*- 
ni«nt  of  detMrfingi  roMUngr  »mA  liter»- 
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tore,  and  the  enjnrn'ent  of  ratloml.  soelal 
amuaementi.  and  Ihe  plnylnc  of  ten-plna.  obew 
and  obeckeraand  otber  lawful  gameSi  having  no 
pecuniary  profit  In  view,  and  no  oonnecUra  with 
an;  tniainesapurpoaea.  or  witli politics,  and  wbow 
articles  provide  that  no  Mloon  atiaJl  b«  kept  ta 
connection  wllh  It  and  no  drinkaaoldbr  tbe«lub 
Orany  of  Ita  membeis,  may  be  regarded  a*  an 
educatlODal  annclatloa.  entitled  to  be  Inoorpo- 
TBted  without  the  parmmt  of  ■  lax  on  eapltal 
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■took,  under  Congt,  art  10,  I O,  and  Bbt.  8(mt» 
18W,H»nui4l»». 

8.  Section  8884*  B«T.8tai.  1889,  wbtoh 
proTides  Ibr  the  Ineorpomrtloii  of 
pleaeiire  elabe  without  requiring  them  to 
p«7  a  tax  on  oapital  ttook,  la  Toid  in  so  far  aa  It 
undertakea  to  allow  the  creation  of  oorporationa 
for  other  than  benevolent,  reiigioua,  acientUio  or 
eduoational  purpoaea. 

(fUxu,  Ch.  J^  and  Brooa,  1^  dfMmt) 
qnehruazy  Si,  1880) 

APPLICATION  for  a  writ  of  mandanms,  to 
compel  reapoDdent  to  file  certain  articles  ojT 
association  and  to  issae  a  certified  copy  thereof. 
Qr anted. 
The  case  is  soflSciently  stated  in  the  opinion. 
Mesar»,  Gibson*  Bond  As  Gibson  for  re- 
lators. 

Mr.  John  IL  Wood,  Atty-Oen.,  tat  re- 
spondent. 

Black,  /«,  delivered  the  opinion  of  the 
court: 

The  relators  joined  in  articles  of  af^reement 
for  the  purpose  of  being  incorporated  by  the 
name  of  the  **La  Fayette  Park  Club/'  under 
art.  10,  chap.  42,  Rev.  Stat  1889,  which  article 
consists  of  sections  numbered  from  2821  to 
2885.  On  the  petition  of  the  relators,  the  Cir- 
cult  Court  of  the  City  of  St.  Louis  mude  a  pro 
fcftML  decree,  declaring  that  the  articles  of 
agreement  and  the  purposes  of  the  association 
came  within  the  purview  of  said  article,  and 
were  not  inconsistent  with  the  Coosiitution  or 
laws  of  the  United  States  or  of  this  State.  The 
decree  was  made  pursuant  to  section  2822.* 
The  articles  of  agreement  and  the  decree  having 
been  duly  recorded  in  the  ofi^ce  of  the  recorder 
of  deeds,  the  relators  presented  the  same  to  the 
Secretary  of  State,  and,  without  the  payment 
or  oflfer  to  pay  the  tax  mentioned  in  section  21 
of  article  10  of  the  Constitution,  requested  him 
to  file  the  same,  and  make  out  and  deliver  to 
them  a  certified  copy  thereof,  that  being  the 
final  act  which  gives  to  the  association  a  coriK)- 
rate  existence.  The  secretary  refused  to  file 
the  articles  and  issue  a  certified  copy,  and 
hence  this  proceeding  against  him  by  manda- 
mus. 

The  refusal  of  the  secretary  is  put  upon  the 
ground  that  the  proposed  corporation  is  not  one 

*The  material  portions  of  that  sootlon  are  cs  fol- 
lows: 

*' If  the  court  shall  be  of  the  opinion  that  such 
articles  of  aflrreement  and  the  purposes  of  the  aaso- 
olatlon  come  properly  within  the  purview  of  tnis 
artiole,  and  are  not  Inoonslsteot  with  the  Constitu- 
tion or  laws  of  the  United  States,  or  i>r  this  State, 
the  court  shall  enter  of  record  an  order  to  that  ef- 
fect, a  oertlflcd  copy  of  which  order  shall,  by  the 
etark,  be  indorsed  upon  or  atttiched  to  said  articles. 

.  .  •  The  Secretary  of  State  shall  issue  to  the 
petitioners  a  certified  copy  of  such  articles  of  agree- 
ment, with  the  several  certificates  thereon  as  filed 
in  bis  office,  which  certificates  shall  be  the  charter 
of  incorporation:  and  thereupon  the  petttioaers, 
their  associates  and  successors,  shall  be  created  and 
be  a  body  oorporate  and  poUtlc  by  the  corporate 
ncme  designated  in  such  charter,  and  such  charter, 
together  with  this  article,  shall  be  received  in  all 
eorrts  and  plaoea  as  legal  evidence  of  the  Incorpo- 
ration of  such  aasodatlon.**   [hep.1 
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for  benevolent,  religious,  sdentflle  or  educa- 
tional purposes,  and  therefore  not  exempt  from 
the  payment  of  the  tax ;  and  on  the  further 
ground  that  this  association  could  only  be  in- 
corporated for  the  purposes  designated  in  ita 
charter,  under  section  28S4,f  and  that  that  sec- 
tion is  unconstitutional  and  void.  The  objerta 
and  purposes  of  the  proposed  corporation,  as 
set  forth  in  the  articles  of  agreement,  are  as  fol- 
lows :  "The  purposes  and  scope  of  said  cor- 
poration shall  be  for  the  encourasreroent  of 
debating,  rending  and  literature,  and  the  enjoy- 
ment of  rational  social  amusements,  and  the 
playing  of  ten-pins,  chess  and  checkers,  and* 
other  lawful  games  of  the  kind.  But  it  is  here- 
by expressly  declared  that  there  shall  be  no 
saloon  in  connection  with  said  club,  and  no 
drinks  shall  be  sold  by  the  snid  club  or  any  of 
its  members.  It  is  further  declared  that  this 
association  shall  have  no  connection  with  any 
manufacturing,  agricultural  or  business  pur- 
poses of  anv  kind,  nor  shall  it  have  any  con- 
nection with  politics  or  a  political  organization,, 
nor  shall  it  have  in  view  anv  pecuniary  profit 
of  any  kind,  but  it  shall  be  limited  to  the  gen- 
eral objects  above  liet  forth." 

Section  21  of  article  10  of  the  Constitutioi^ 
provides:  "No  oorpomtion,  company  or  as- 
sociation, other  than  those  formed  for  benevo-- 
lent,religiou8,scipnt]ficor  educational  purposes, 
shall  be  created  or  organized  under  the  laws  of 
this  State,  unless  the  persons  named  as  corrxv 
rators  shall,  at  or  before  the  filing  of  the  articles 
of  association  or  incorporation,  pay  into  the- 
state  treasury  fifty  dollars  for  the  first  fifty 
thousand  dollnrs  or  less  of  capital  stock,  and  a 
further  sum  of  five  dollnrs  for  every  additional 
ten  thousand  dollars  of  its  capital  stock,'*  etc 

Section  2821  of  the  Revised  Statutes  of  I88i^ 
provides,  in  general  terms,  that  associations' 
may  be  incorporated  for  "benevolent,  reliirious, 
scientific,  fraternal,  beneficial  or  educational 
purposes ;"  and  section  2825  enters  more  Into- 
details,  and,  after  providing  for  the  formation 
of  corporations  for  benevolent  and  religious* 
purposes,  provides:  "Any  school,  college,  in- 
stitute, amderny  or  other  association  farmed 
for  educational  or  scientific  purposes,  including 
therein  any  association  formed  especially  to 
promote  literature,  hi^ttory,  science,  information 
or  skill  among  the  learned  professions,  intel- 
lectual culture  in  any  branch  or  department, 
.  .  .  and,  in  general,  any  as<)ociation,  society, 
comnany  or  organization  which  (ends  to  the 
public  advanta.ee,  in  relation  to  any  or  several 
of  the  objects  above  enumerated,  and  whatever 
is  incifient  to  such  objects,  may  be  created  a 
body  corporate  and  politic." 

In  the  view  we  take  of  this  case,  ft  Is  unnec- 
essary to  recite  other  statutory  provisions. 
Section  21  of  article  10  of  the  Constitution  is 

tThat  section  is  as  follows:  **Any  associnfion 
formed  for  the  purpoee  of  estaMlshinpr  a  gymnn- 
alum  or  club-house,  or  for  promotioir  boating,  field 
sports  or  other  rational  amusements,  or  for  any 
other  purpose  not  excluded  by  sectioo  2820,  lawful 
in  itself  and  not  otherwise  specially  provided  for, 
may  also,  by  complying  with  sections  2821  and  8822; 
become  a  body  corporate  and  politic  and  under  this 
article  shall  possess  all  the  rlfrhtsand  privilege?  and 
be  subject  to  the  limitations  and  requirements 
h4'rein  provided,  so  far  as  the  same  are  applicable 
thereto.**    LRepO 
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plniii.  By  U  no  fl^nocfaHon  can  be  incorporated 
for  any  purpoAc  oilier  tliao  for  teoevoient,  re- 
liirioiis,  scientific  and  educational  purposes 
'Without  the  payment  of  tbe  tax.  Tbis  tax,  it  will 
Le  seen,  is  tixeUat  $50 for  the  fir^t  $50,000 or  less 
o'  capital  s^ook,  and  at  |5  additional  for  every 
additional  $10,000  of  stock.  Now,  it  is  plain 
that  tbe  pnymeot  of  tlie  tax  cannot  be  evaded 
by  orpinizing  a  corpointion  under  a  law  which 
Diiikes  no  provision  for  stock.  It  is  equally  clear 
that  tbe  Lcgi*<]Qture  has  no  power  to  authorize 
tlie  evaHion  of  tbe  payment  by  allowing  corpor- 
ations to  be  organized  under  this  ''Benevolent 
Law,**  as  it  is  called,  without  a  capital  stock. 
This  court  held  in  cx(  ress  terms  lo  State  v. 
itcOrath,  95  Mo.  198,  that  the  payment  could 
not  be  avoided  by  reason  of  a  le^lutive  dec- 
laiafion  that  tbe  corporation  was  one  formed 
for  l)eneyolent  purposes,  when  the  law  under 
which  it  was  brought  into  existence  showed 
that  it  was  a  money  making  institution.  To 
give  elTect  to  the  Conntitution,  corporations, 
not  falling!  within  one  of  the  four  cIhssps,  must 
be  organized,  if  at  all,  under  some  law  provid- 
ing for  capital  stock.  In  bO  far,  therefore,  as 
section  2884  undertakes  to  allow  corporations 
to  be  created  for  other  than  benevolent,  relig- 
ions, scientific  or  educational  purposes,  it  is 
void. 

The  important  question  here,  however.  Is 
tf^hether  the  pioposed  corporation  can  be  fairly 
aaidtobeone  for  educational  purposes.  Andit 
is  to  be  observed,  in  the  first  place,  that  the  Con- 
stitution uses  the  words,  '*for  benevolent,  relig- 
ious, scientific  and  educational  purposes,"  in  a 
broad  and  comprehensive  sense.  Thecoipora- 
tions  thus  exempted  from  the  payment  of  the 
tax  are,  to  a  certain  extent,  mrnl'ioned  in  con- 
tradistinction to  such  as  are  organized  for  pecu- 
niary profit    As  applied  u>  minors,  it  has  been 


said  *'  education  "  oomprebendf  nnt  merely  the 
instruction  received  at  school  or  ixiUege,  but  the 
whole  course  of  training,  moral,  intpllectual 
and  physical.     Euo/*8  y.  Hacker,  6  Lieisk.  895. 

The  following  definition  appears  to  have  been 
prepared  with  care:  "  'Education'  is  the  bring- 
mg  up,  physically  of  mentally,  of  a  child,  or 
the  preparation  oi  a  person,  by  some  due  course 
of  training,  for  a  profession n1  or  business  life  or 
other  calhug."  6  Am.  A  Eng.  Cyclop,  Law, 
158. 

The  objects  and  purposes  of  tbe  proposed 
corporation  are:  (1)  the  encouragement  of  de- 
batiog,  reading  and  literature;  (2)  the  enjoy- 
ment of  rational  social  amusements;  (8)  the 
playing  of  ten-pins,  chess,  checkers  and  other 
lawful  camesof  the  kind.  The  first  of  these 
declared  purposes  is  clearly  educational,  and 
the  others  seem  to  be  added  as  matters  of 
amusement,  and  incidental  to  the  first  That 
they  are  incidental  is  phown  by  the  subseqiient 
statements,  wherein  it  isexpressly  declared  that 
there  shall  be  no  saloon  in  connection  with  the 
club;  that  drinks  shall  not  be  sold  b^  it,  or  any 
of  its  memt)er8;  aod  that  the  associution  shall 
not  have  in  view  any  pecuniary  profit  Had 
the  articles  of  association  specified  only  the  first 
of  the  designated  objects,  still  the  members  of 
the  as5(ociation,  under  appropriate  by-laws, 
migbt  indtilge  in  any  of  these  amusements  with- 
out violating  the  charter.  Some  degree  of 
iibcrality  must  be  allowcxl  in  the  formation  of 
these  associations,  where  all  pecuniary  profit  is 
excluded.  These  articles  of  association  can 
stand  on  sections  2821  and  2825,  and  it  is  our 
opinion  that  the  proposed  association  may  be 
incorporated  without  the  payment  of  the  tax. 

A  peremptory  \Prit  u  therffore  aioarrM, 

All  concur,  except  Ray»  C*h. «/.,  and 
J.,  who  dhssent 


KAKSAfl  SUPREME  COURT. 


Jim  8.  CALLEN,  Ptff.  in  Err., 

V. 

CITY  OP  JUNCTION  CITY  rf  at 
(....Kan.....) 

*  Seetfon  1  of  chapter  69  of  tbe 

L*a^B  of  1866  ISDOtuncoi  sliluticital  becau!>e 
it  dekgatc8  legifeliitlve  pover  to  a  Juuicial  officer. 
The  findings  of  fact  marie  by  n  Judge  ol  tbe 
dlHtrict  court  by  virtue  of  that  Statute  are  the 
exercise  oi  Judicial  power. 

(April  4,  IfiCO) 

J^RROR  to  the  District  Court  for  Grary 
J  County  to  review  a  judgment  refusing  to 
^nnt  a  timporary  order  restiaining  defenci- 
anta  from  proceeding  to  lay  out  and  open  alretts 
through  phiiniiir*a  land.     Affirmed, 

Conimipfiioner'a  opinion. 

The  facis  are  fully  stated  In  the  opinion. 

Meear*,  H.  J.  Humphrey  and  Jmnes 
Bumphroyt  with  ^^r.  Jim  S*  CalleD«  in 
personam,  for  plaint  iff  in  err<T: 

If  the  power  to  enlarge  the  corporate  lim- 

^ITead  note  by  Ship  son,  (L 
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its  of  a  city  ran  be  deleca^ed  by  the  Leirfsla- 
ture  it  must  be  to  some  other  person  or  Inxly 
poR90»«ing  like  functions,  and  not  to  a  cour(, 
whicb  is  iDhibitcd  from  the  performance  of 
any  other  than  judicial  acts. 

Feople  V.  Steirart,  7*Cal.  148;  Qaletburg  t. 
Ilaiekinaon,  75  111.  162;  Blandiard  y.  Bi^aell, 
1 1  Ohio  St.  96. 

The  power  to  extend  corporate  limits  is  a 
legislalive  power. 

Dillon,  Alun.  Corp.  126,  167;  People  v. 
Riverside,  70  Cal,  401;  Cooley,  Const.  Lim. 
114,  116;  Cooley,  Taxn.  83  (4«);  8ta1e  Audi- 
tor V.  Atc/iieon,  T,  d  S.  F.  R.  Co,  6  Kan.  607; 
Uardenburgh  y.  Kidd,  10  Cal.  402;  Heine  y. 
Ixree  Comn.  86  U.  S.  1»  Wall.  6G5,  601  (23  L. 
ed.  228,  220);  Afor/ord  v.  Unger,  8  Iowa,  83. 
Bloodgood  y,  Mohawk  dh  N.  R,  Co.  18  Wend. 
24;  6V  eanfy  v.  IJooser,  9  B.  Mon.  880;  li'oeier 
y.  Hilton,  16  Barb.  664;  Fcopfe  y.  Boiren,  21 
N.  Y.  517;  Riley  y.  Rochentcr,  9  N.  Y.  72. 

This  is  an  attempt  to  confer  upon  the  jud<^ 
another  ''olfice  of  trust"  during  his  twrn  of  of- 
fice, in  contrayention  to  section  18  of  aiaicle  8 
of  the  Constitution. 

Mr,  Tliomas  'D^^bv^  lot  defendants  in 
error: 


.See  also  33  L.  R.  A.  638;    39  L.    R,   A.  2/4. 


being  in  violalloti  or  seclioa  5  of  tbe  Bill  ol 
RlffliUof  IbeSlaieorEansai,  bj  vIolaiinK  tbe 
light  or  trial  bj  lurr.  FouHh.  Tbnt  the  com 
penulina  provioid  for  by  law  for  properly 
takfo  for  public  use,  as  followed  in  Ibis  cnse, 
Ii  inadequate,  uoJuHt  and  an  un constitutional 
meibod,  jDBimiirb  as  tbe  appraisers  provided 
for  l)y  Ihw  are  aul  liorixed  to  take  into  connidL-r- 
alioD  llie  benefits  to  be  derived  by.  aa  well  as 
tbe  damages  iucurred  to,  tbo  owner.  Fifth. 
Snid  Lan  of  18UU  la  uneonalilulionnl,  and  in 
Tiolalion  of  f^ciion  18of  tbe  Bill  of  Itigbta  ofibe 
Stale  of  Kaniiae,  wbich  provides  tbat  'all  per- 
•ons,  fcr  injuries  aiifTercd  in  person,  reputation 
or  properly,  alinll  bovc  remedy  by  due  course 
of  law  and  justice  administered  nitliout  dclav.' 
ibis  pioe^iuK  takes  private  property  for 
public  use  nil  bout  just  com penaal ion.  liuih. 
It  is  in  conflict  with  section  4  of  article  13  of 
tbe  Conslttutlon  of  tbe  State  of  ECnnsas,  wblcb 
provides  tbat '  no  rigbt  of  way  sball  be  eppro- 
prialod  to  tbe  use  of  any  corporation  until  full 
compensation  Iberefor  be  Grsi  made  in  money, 
orsecuTcd  by  a  deposit  of  money  to  tbe  owner, 
Irresprctive  of  any  benefit  from  any  improve- 
meut  proposed  by  sucb  corpornl'on.'  iSm-ntA. 
Stiid  Law  of  18US  is  uncoust itulional,  and  in 
rioliitinn  of  section  I,  arL  2,  of  ttieConsiilulion 
or  I  be  State  of  Kansas, in  attemptin;;  to  dele- 
ga\e  a  legislative  power  to  tbe  judiciary. 
Si'shCh.  Tbe  law  Is  a  special  one,  confeiiing 
corporative  power." 

As  to  tbe  lirst  objection  assifrned,  it  is  only 
Dece«»<nry  to  sny  Ibui  tbe  cbange  of  tbo  status 
of  a  tract  of  land  from  a  farm  to  city  lots,  by 
tbe  exercise  of  a  power  granted  cities  to  extend 
tbeir  limits,  is  not  a  deprivation  of  properly 
without  due  proresa  of  law.  As  In  tbe  second 
and  tbird  (ibjections,  it  may  be  remarked  tliat, 
if  Ibe  extension  of  Ibe  limits  of  a  cit;r  is  a 
purely  legislative  power,  as  tbe  plaintiff  In 
error  claims,  such  a  power  is  not  exercised  by 
means  of  a  jury  trial.  To  tbe  fourth  objec- 
tion a  sufficient  answer  is  found  in  tbe  state- 
ment tbat  oeiiber  the  Statute  we  are  consider- 
ing, Dor  tbe  ordinauce  pa'^sed  in  pursuance  of 
it,  baa  anything  to  do  ^vilh  tbe  question  of 
compensation.  He  mizbt  rels^  tbe  question 
embraced  in  tbe  objection  on  an  appeal  fmm 
the  award  of  <be  commissioners.  Tbe  fifth 
objection  mingles  leeislatlve  and  judicial  con- 
siderations, but  ihcpllbot  it  is  contained  In  the 
last  sentence;  but  it  must  be  obvious  to  all 
tbat  a  mei'e  cliange  in  tbe  use  of  Isnd  from  agri- 
cultural to  city  purposes  is  not  taking  private 
properly  for  putiHc  use.  The  case  of  Potta- 
aatomia  Co.  v.  (/StiUivan,  17  Kan.  68,  bolda 
UiatsectiDn4,  art.  13,  of  tbe  Constitution  of  this 
State  has  spplicaliai  only  to  canals,  railroads 
and  other  similar  cases  In  wblcb  some  corpora- 
tion take*  a  use  or  benefit  in  the  lend  other 
tban  tbat  enjoyed  by  the  public.  It  is  claimed 
In  the  ei)[htb  objection  tbnt  tbe  law  is  a  special 
one,  but  Lbls  is  entirely  unsupported.  By  Ibe 
express  terms  of  tbe  Act,  It  appliea  to  all  cities 
of  tbe  second  class. 

This  leaves  tbe  seventh  objection  to  contain 
Ibe  spinal  marrow  of  the  contention  of  the  at- 
torneys of  tbe  ptalntifT  in  error. — tbat  by  this 
Statute  tbe  Legislature  attempteid  to  delegmte  a 
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upontne  juogeaoi  me  uisinci court* 
tbe  power  to  bear  and  detennine  whether  » 
proposed  ordinance  of  a  d(y  of  the  aeoond 
class, extending  its  limits  so  as  to  embrace  cer- 
tain (lesciibed  tracts  of  land, wilt  be  to  the  in- 
terest of  tbe  City,  and  will  cause  no  msnireat 
injury  to  tbe  persons  owning  Ibe  land.  If  tbe 
flndines  nf  the  district  judk-e  are  in  favor  of 
tbe  eiteiiaioD,  the  city  is  then  empowered  t» 
pass  such  au  ordinance.  If  tbe  findings  ar* 
eguinst  Ibe  extension,  the  City  has  no  power 
to  enact  that  ordinance.  While  the  mnde  of 
procedure  prescribed  \)y  the  Act  conferring- 
tbe  power  is  dillerent  from  tbat  provided  in 
tbe  commencement  and  conduct  of  au  ordinary 
action,  yet  all  the  eKsentiai  features  and  re- 
quirements ol  Ibat  "  due  process  of  law  "  that 
is  necessary  to  frive  vitality,  furce  and  effect 
to  judicial  proceedings  evervwbere  are  scru- 
pulously oteerved.  Tbe  ordinance  must  bo- 
published  in  tbe  official  psper  of  the  City  a 
certnin  length  of  time,  so  as  to  give  notice  ta 
all  persons  whose  property  interests  are  in  any 
manner  chan(:cd  or  affuctcd  by  Its  npeifilion. 
All  such  persons  are  given  the  riffht  and  op- 
portunity lo  be  heard  on  tba  quesliou,  and  Uk 
offer  evidence  to  show  Ibe  injurious  operation 
of  ibe  ordinance.  Tbe  judire  has  power,  after 
such  a  hearing,  to  approve,  disapprove  or 
modify  tbe  proposed  ordinance,  and  to  msk» 
findings  which,  in  effect,  control  the  eiteiision 
of  the  limlls  of  the  City.  It  would  seem  thai 
by  its  terms  the  section  in  question  does  not 
require  the  judge  to  perform  sny  other  duly 
tlian  one  purely  judicial  in  its  character.  Tb» 
precise  question,  however,  is  tbst,  while  thtt 
exercise  of  tbe  power  conferred  ia  throusb  th» 
inatru mental! lies  of  a  couit,  with  a  clo<>e  as- 
similalion  of  tbe  mode  and  manner  of  tbe  ordi- 
nary exercise  of  judicial  power,  Ihe  power  itself 
ia  legislative,  and  not  judicial^  tbat  the  manner 
of  its  exercise  does  not  change  Ibe  chaiacter 
of  the  power;  that  this  is  legislalive  power, 
although  attempted  to  be  exercised  by  the- 
judge,  and  is  violative  of.  and  repu^ant  to, 
tbe  distribution  of  power  made  by  the  Con- 
stiluttoQ  among  tbe  co-ordinate  branches  of 
tbe  state  goveTcment  This  question  is  on» 
about  which  courts  of  last  resort  differ,  iheir 
decisions  t>eing  both  rontradiclory  and  antago- 
nieilc.  It  being  a  question  of  doubt,  there- 
fore. It  should  be  resolved  ngainsl  the  plaintiff 
In  error,  as  it  is  a  well-settled  rule  Ibat  the  ac- 
tion of  I  lie  law-making  power  must  in  all  cases 
be  applied,  unless  it  is  manifestly  in  eontr«- 
ventina  of  the  CoDslItutioQ.  In  favor  of  lh« 
jurisdiction  under  statutes  similar  iu  scop* 
and  expression  to  otir  own,  see  tbe  following 
cases:  Eaymr  v.  Bremen.  16  Ho.  88;  BlaneAai^ 
V.  Biitell,  11  Ohio  St.  fl6;  B</rouqh  of  Utti» 
MMdiMi.  35  Pa.  835;  Wa/ioo  v.  Dieidnmn,  2fr 
Neb.  428;  BaTUngton  v.  LeOtriek,  4S  Iowa, 
252. 

Against  the  jurisdiction,  see  ttie  cases  of 
OaUilmTgy.  Havikintm.  76  111.  1G2;  FtopU  v. 
BeT,r>etl.  28  Mich.  453;  8tata  v.  SiTOont,  SS 
Minn.  540;  People  v,  CarpenUr.  34  N.  T.  86. 

There  may  be  other  ca«es,  but  thcee  are  suf- 
ficient to  indicate  Ibe  conflict  on  the  question. 
Our  own  view  can  be  expressed  in  a  few  sea* 
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The  power  to  create  and  regulate  muDicipal 
corporations,  detine,  extend  or  limit  their 
boundaries, and  commit  to  them  certain  subjects 
for  local  regulation,  is  the  exercise  of  a  purely 
legislative  autbority.  An  organic  command 
requires  this  legislation  to  be  applicable  to 
classes,  and  not  special  as  to  each  municipality. 
A  general  law  is  passed  authorizing  cities  of 
the  Bf  cond  class  to  extend  their  boundaries  so 
as  to  include  adjacent  territory,  on  certain  con- 
ditions, or  depending  on  certain  facta.  The 
existence  of  these  conditions  or  of  these  facts 
is  made  the  subject  of  judical  inquiry  and  de- 
termination; and  this  is  done  to  protect  the 
property  interests  of  the  land  owners,  and  not 
to  commit  the  whole  control  to  a  city  council 
whose  interests  in  the  City  might  induce 
Arbitrary  action  against  the  land  owners.  In 
other  words,  the  Judge  says  in  each  case 
whether  or  not  the  conditions  authorizing  the 
absorption  by  the  City  exists  as  to  this  particu- 
lar piece  of  land.  The  Lefirislatnre  can  confer 
on  the  city  council  power  to  make  a  local  ref- 
lation, and  this  necessarily  involves  discretion 
as  to  what  it  shall  be;  but  the  question  as  to 
whether  that  discretion  has  TOen  exercised 
within  thelimitattonsof  the  power  delegated  is 
a  judicial  question,  pure  and  simple,  and  noth- 
ing else.  This  secticz.  of  the  Statute  does  not 
confer  upon  the  judge  the  power  to  extend  the 
limits  of  the  Cit^  in  the  first  instance,  but  only 
to  approve  or  disapprove  the  ordinance  of  the 
City  making  the  extension.  If  that  part  of  the 
section  requiring  the  district  judge  to  make  and 
certify  the  findings  had  been  omitted,  and  the 
city  council  had  then  passed  an  ordinance  to 
extend  the  limits  of  the  City  so  as  to  include 
this  land  in  controversy,  could  it  bo  doubted 
but  that  the  owner,  in  a  proper  action  insti- 
tuted for  that  purpose  in  the  District  Court  of 
Qeary  County,  could  contest  with  the  City  its 
power,  under  tbe  delegated  authority,  to  include 
these  tracts  of  land  ?  .We  think  not.  To  avoid 
separate  suits  of  this  character  by  individual 
land  owners  and  before  property  interests  are 
affected  and  perplexing  complications  arise, 
this  section  provides  for  a  determination  of  tbe 
rights  of  all  the  parties  in  one  action.  The 
practical  effect  of  this  Statute  is  to  submit  to 
the  district  judge,  in  advance  of  its  enactment, 
the  qu&'ition  of  the  legality  of  the  city  ordi- 
nance. The  Legislature  of  this  State  can  only 
create  and  regulate  municipal  and  other  corpo- 
ral ions  by  general  laws.  It  cannot  either 
enlarge  or  reduce  the  corporate  limits  of  tbe 
citj'  of  the  second  class  (Oray  v.  Crockett,  30 
Kan  188;  WyandotU  v.  Wood,  6  Kan.  608)  by 
special  enactment. 

It  is  manifestly  absurd  to  contend  that,  when 
any  one  of  the  cities  of  the  second  class  wants 
to  extend  its  limits  so  as  to  include  adjacent  ter- 
ritory, the  only  manner  in  which  it  can  be  done 
is  by  a  legislative  enactment  extending  the  lim- 
its of  all  the  cities  of  the  second  class  in  the  State. 
The  particular  necessities  of  each  city  of  the 
second  class  are  such  that,  coupled  with  our  con- 
stitutional provisions,  the  only  manner  in  wiiicta 
their  corporate  limits  can  be  extended  is  by  a 

7L.B.A. 


general  law  authorizing  the  ex 

terms  and  conditions  as  will  not  i 
jury  of  o w  ners  of  adjacent  prop 

empower  a  city  government  tc  > 

elude  agricultural  land  withii  < 

limits.     These  very  things  the  i 
considering  attempts  to  do,  by 

istence  of  equitable  conditions  di  i 

findings  of  a  judicial  officer,  anc  ; 

power  of  the  city  council  to  mn  i 
tension  by  such  lindings.   Such( 

ways  open  to  judicial  inquiry.  Il  • 
cult  to  state  circumstances  unc 
courts  would  not  be  open  for  a  re 

or  an  adjacent  land  owner,  to  con  I  i 

of  any  action  of  the  city  govern  i  i 

injury  to  his  property,  whether  1 

out  the  corpomte  limits.    The  i 
extension,  and  the  terms  and  cr 

which  the  extension  can  be  mac  i 

termined  by  tbe  Legislature;  bu  < 

manner  has  been  observed,  the  t<  i 

with,  or  tbe  conditions  exist,  in  t  < 
and  essence  of  things,  are  judi( 
Tbe  effect  of  this  Statute  is  to  an 
tion,  and  to  decide  in  advance,  al 
and  a  proper  hearing,  the  very  ( 
adjacent  land  owners,  who  consic 

aggrieved,  might  otherwise  seek  i 

termined  by  various  forms  of  I 
Statute,   liRe  almost   every  oth 

Act,  may  by  its  practical  opera  i 

judicial  inquiry  as  to  its  meaning,  < 

or  effect,  or  as  to  the  power  of  tl  J 
to.pass  it.     Similar  statutes  have 

in  this  State  for  years,  and  cities  I 

class  have  been  organized  by  jud^  i 
trict  courts.     Certain  powers  ha 

f erred  upon  the  probate  judge  ^  I 

to  these  matters.    MenderUSui  s  ^ 
Kan.  570. 

We  had  occasion  in  the  case  o  I 

Smith,  42  Kan.  488,  to  say  that  *'n<  ] 

has  been  given,  and  we  do  not  1  I 

good  reason  can  be  given,  why  t  ; 
plained  of  is  unconstitutional.      ] 

the  question  now  discussed  was  i  i 

in  that  case,  but  we  did  consider  ai  i 

in  that  case  that  tbe  Legislature  <  • 

on  cities  of  the  second  class  the  po  ' 
tend  their  limits  as  to  include  a 

that  bad  been  subdivided  into  lots  I 

On  tbe  general  propositions  invoh  ; 
of    Kirkpatrick   v.  State,  6    Kan 

harmony  with  what  we  have  said  i 

All  these  considerations   are  it  : 

controlling  our  opinion  in  favor  of  i 

of  the  power  conferred  by  the  St  i 

district  judges  of  the  State.    The  ( 

homestead  does  not  arise.    There  i 

ment  in  the  petition  that  the  land  ^  i 
as  a  homestead. 

It  ii  recommended   thai  the  jti 
affirmed. 

Per  Curiam: 

Itieao  ordered,  all  the  Justices  co  i 


Nettte  BROCEWAT 


..Uioh... 


1.   A  ■tetntory  liquor  bond  whl<di  innttte 

arproveil  by  tlie  tovn  board,  and  tbea  Bled  with 
tbe  county  treaHurer,  irho  liaano  dlMJretloti  u  to 
tbv  B]iutt-  becomes  operative  on  LtH  approval  and 
before  Qllng-,  bo  aato  makL'tbeaurollea  liable  (or 
tbe  aou  of  tbe  prlnotpal  between  tlie  date  of  the 
approval  and  Oliag. 

S.  A  Uqnor  bond  darted  bade  aeTaral 
d»7a  before  the  time  of  algmlDg,  and  recltlDc 
that  tbe  pnnclpal  theo  profeeses  to  carry  on  the 
buslneaa  of  liquor  dealer,  rplatea  back  to,  and 
oovers  the  period  from,  Ita  date, 

S.  A  recitai  In  il  liquor  bond  that  tbe 
pnodpol  tbtn  pnifFSBee  to  carry  on  tbe  bUBlnew 
of  B  liquor  dealer  csljips  tbe  auretlea  from  deoy- 
IDK  their  llablllly  on  tbe  bond  on  thevround  that 
the  busloeca  oould  not  be  leiially  Harried  on  until 
the  bond  was  filed. 

(Aprfl  11,  laOOJ 

APPEAL  by  defeD(1ant4  from  a  JadfrmeDt  of 
theCircnitCourt  for  Kent  County  in  favor 
«r  plaiolilT  in  an  Bclion  to  recover  upon  a  liquor 
dexter's  boDd  lUe  amount  of  a  Judgment  re- 
«OTBred  againtit  blm  under  tbe  Civil  Dami^e 
Act  for  injury  to  plainliff'B  means  of  support 
by  reason  of  tlie  death  of  licrbuEl>and  from  in- 
juries rcKxived  at  llie  bands  of  an  intoxicated 
person,     Affl-  mrd. 

Tbe  facts  sufBcienlly  sppear  in  the  opinion. 

Henrt.  WUUam  F.  BIcKoight  and  Tur- 
tter  A  Carroll,  for  defindaDis.  nppellanU: 

No  deed,  bond  or  olber  nrilten  inEtruinenils 
of  any  vnlidily  uniil  it  has  been  duly  delivered; 
tbe  execution  of  Ibe  instrument  is  net  complete 
unlil  delivery  to  tbe  grantee  or  to  some  peiion 


Kendig,  2  Fk.  44S;  Bruet  t.  BtaU, 

11  Gtll  &  J.  883;  MeMiektn.  v.  WM.  47  U,  S. 
0  How.  208  (12  h.  ed,  448). 

Tbe  Buieties  were  not  liable  for  tbe  miaooo- 
duct  of  their  principnl  durine  tbe  interim  bA- 
tween  tlie  date  and  delivery  of  tbe  bond. 

Hyatt  V.  arover  A  B.  t^taing  MarA.  Co.  41 
Micb.  22a:  Bunon  v.  Bvniinglm,  21  Mich. 
4S0. 

A  iurety*B  promise  cannot  be  enlarged  in  the 
sliirblMt  parltculsr  without  liia  coosenL 

SuUoek  V.  Tt'i/lar.  89  Micb.  In7. 

ifr.  M^ron  H.  Walker  for  plaintiff,  a^ 
pel  lee. 

Grant,  /.,   delivered  tbe  opinion  of   tbe 

PlalnltfT  sued  defendant  Robert  Patleraon 
for  injury  ttislained  by  ber  in  consequence  of 
bis  liavlng  sold  liquor  to  her  busbanct.  8be 
obtained  judt(meat  [see  1  L.  It.  A.  7U8]  and 
IbereupoD  lirougbt  Ibis  suit  upon  tbe  liquor 
bond  Mgned  by  defendant  Paltsrson  as  princi- 
pal and  Ibe  olber  defendants  as  sureties.  Mba 
recovered  liidgmenl  in  tbe  court  below.  Tba 
bond  was  dati^  .May  R,  18ti6,  and  was  tbe  bond 
required  by  How.  PlaL,  g  3278.  The  bond 
was  accepted  oad  approved  by  tlie  town  board 
May  12,  1886,  and  Ibeir  approval  faidiirscd 
IhereoD  May  IS.  It  was  filed  with  Ibe  county 
treasurer  Slay  37.  Tbe  act  of  Patterson  for 
which  plaintiff  rerovered  ber  Judgment  oc- 
curred between  tbedaleof  ibe  approval  of  tbe 
bond  and  its  filing  witb  tbeconniy  treasurer. 
Defendants  insist  tbnt  Qo  liability  could  tw 
incurred  under  Ibia  bond  unill  it  bad  been 
filed  or  delivered  to  tbe  county  treasurer. 
This  is  Ibe  principal  question  in  tbe  case. 

1.  This  is  a  statutory  iMod.  and  must  be  tn- 
terpre'ed  acconttug  in  tbe  intent  and  mpaoing 
of  Ibe  legislative  enactment.    It  runs  to  Um 


NotB.— Iilquor  bond  under  Affchlifan  atuluJ^i. 

Mtrh.  Pub.  Acta  ISffl,  No.  813.  I  1,  requtrlns  all 
persons  engaged  In  the  buelneseof  manulaclurtny, 
•elllngor  keeping  for  sale  IntoilcatlnH  liquors,  to 
pay  a  tax,  0  B  of  which  provides  tbut  ell  auob  por- 
eona  Hball  give  a  bond  before  cx>mmenclnff  auob 
bu~tncss.  Is  Inupploablu  to  a  levy  upon  and  sale  by 
ashontl  underatuicbmcntandeieuutloa.  Wilder- 
nillb  V,  Colp  {Hlch.l  IS  N.  W.  litjp.  B8». 

Tbe  siatule  preeervlng  all  rlirbla  of  action  ao- 
«rui  d.  ■  rlKbt  of  action  under  a  bond  for  the  year 
IKai  IB  saved.  Aatbuny  v.  Erey,  It  Weat.  Bep.  SIT. 
TDMlCh.BSh 

Tlie  ooiinty  treasurer  cannot  be  Invested  with 
fiowertu  determine  In  whatcontlngency  hevlllr^- 
ijiilre  a  liquor  dealer  tovtveanew  bond  or  stop  hU 
buBliicaaunttl  Itlsdone.  People  v.Mlner,  IBWeat. 
Bep.t71,«8Mlob.5lfl. 

JUandmnua,  to  comtxl  approtol  and  aixejilanet. 

Where  a  liquor  bond  ta  rejected  t>eceu9e  the  affl- 
davll  required  by  I  8  omits  to  state  Ibet  each  surety 
is  not  eniiaged  In  (he  sale  of  liquors,  lis  aoceptanoe 
will  be  oumpelled  by  mandamus.  Kuho  v.  Detroit, 
14  West.  Hep.  tli.  TO  Uich.  SSL 

Where  the  BuceUcs  JustlUed  on  oath  at  to  thetr 
1  L.K.A. 


If  tbe 


:elt 


Insdmlnlble,  and  tbe  wttneeseawere  legally  q 
fiedtoeiprrMBDOplnion,— the  determination  of  (be 
board  In  rejL-ctlngoneof  the  proffered  suretiee  will 
not  be  disturbed.  Wolfson  v.  Butdoon,  B  Weat-  Kep. 
BDI,  m  HIcb.  4B. 

Where  the  answer,  which  Is  not  put  hi  Isaue  and 
must  be  accepted  bs  true,  deulea  that  the  board's 
action  was  liused  on  aoy  deduction  of  peraonaliy, 
but  that  tbe  t>uanl  whs  unable  to  find  the  sureties 
leaponslble  In  a  suffltlent  amount,  tbe  writ  cannot 
begrantsd,  unless  It  clearly  apneara  that  tbe  re  liaa 
been  a  violation  of  a  legal  rigbL  Post  t.  Bpartfc 
e  Wfmt  Rep.  112.  ta  Mlob.  3ES. 

Where  It  does  not  appear  that  the  board  had  acted 
arbltiarlly  or  capriciously,  the  writ  must  be  re- 
Maed.  Post  v,  Sparta.  IWMt.  Bep.  BU,M  Mioh, 
GV7. 

In  an  appllcatAn  for  mandamus  to  compel  the 
township  tioard  Co  approve  a  druggist's  liquor 
Iraod.  where  ootblngtsdlscloaeil  In  tbe  return  'bow- 
ing that  lis  dlaoretlooary  power  was  not  eiemtaed 
reasonablv  and  in  good  faith,  the  writ  mu*.  b* 
denied.  McUenry  v.  Chippewa,  •  Wtat.  Hap.  IM. 
UHloh-lb 


people  of  tlie  Srite  of  Mfcbtgao.  Undrr  the 
BtRtule,  tLe  suretlea  miist  algo  and  Jnalifv.  It 
mugt  be  approved  by  Ibe  town  bOHrd,  nnd 
'  tbetr  approTal  IndonedL  It  must  IbeD  be  Sled 
wilb,  or  (leli»ered  to,  the  countj  trenBurer, 
No  JUiretioa  ia  regard  to  llie  nccipl  and 
flliDg  la  lodf^ed  wllh  the  cnunty  treasurer. 
Wtien  presenieJ.  with  Ihe  approval  of  tlielown 
iMMTd  indorsed  Ihereon,  be  is  bound  lo  receive 
11  and  file  It.  Tlie  flllOK  ia  clearly  [or  tbe 
benefit  of  the  pablic,  and  those  wbo  may  l>e 
enlilled  to  remedies  under  it. 

Tlie  word  "delivered,"  used  in  tbis  Ststule, 
was  clearly  not  intended  to  be  used  in  (he  legal 
iense  of  a  lielivery  necessary  lo  the  eieculion 
of  a  contract.  Tbe  fact  ttiat,  in  tbe  Statute, 
tbe  word  "tiled"  ia  used  inlerchangcsbly  with 
"dHiveied,"  appears  lo  ms  conclusive  on  [bis 
point.  The  duly  of  tbe  treasurer  ia  merely 
clerical,  not  inleuded  aa  an  act  to  ((ive  eUcct  to 
Ibe  bond,  but  to  make  and  perpetuate  a  record 
of  it.  "Delivery,"  in  the  sense  that  it  is  neces- 
■ary  to  tlie  coraplele  execution  of  a  contract. 
Implies  a  dincretioo  both  as  lo  tender  and  ac- 
ceptance. A.  deed  may  be  properly  Binned, 
witnessed  and  acknowledged,  but  it  is  not  ex- 
ecuted until  delivery.  The  {^rnnior  may  or 
may  tiot  deliver  it  aa  he  choos^es.  When  tbe 
Statute  provides  that  a  bond  sliall  be  depo8il«d, 
filed  with  or  delivered  to  some  pulilic  officer, 
lo  whom  it  eivea  no  discretion  in  the  matter,  it 
tnakea  his  duty  purely  clericaL  We  must 
therefore  look  to  the  Staltite  for  some  other 
tlmeQied  by  it  when  tbiabnnd  can  Im  regarded 
as  executed,  and  given  legal  eSecL  That  lime. 
Id  my  judgment,  is  fixed  upon  the  approvsi 
of  tbe  bond.  Tbia  court  has  said  that  aucb 
a  bond  ia  valid  when  accepted  end  approved 

Sthe  common  council  FeopU  t.  Laning 
ich.)  41  N.  W.  Rep.  431. 
Tbe  defense  is  based  upon  the  theory  that 
there  caa  be  no  ilabilily  aa  against  the  sureties 
nn til  the  principal  bad  complied  with  all  the 
provisiono  of  the  taw  prerequisite  to  liis  com- 
mencing tbe  business.  If  dercndant  Patter- 
son hsd  filed  bis  txjnd  the  day  after  its  approval, 
btil  failed  to  pay  tbe  tax.  tbedefendanis might 
wilb  equal  propriety  claim  this  aa  a  defense, 
and  say,  as  they  now  ssj,  that  tbev  bad  a 
right  to  be  ieve  that  their  principut  would 
comply  with  the  law  before  entering  upon 
tbe  bnainess.  If  Patterson  had  left  this  bond 
with  tbe  towD  board,  to  be  filed  by  tLem 
witb  tbe  treasurer,  and  the  board  bad  failed 
to  do  BO,  would  this  defense  then  lie  urged? 
What  difference  can  ji  make  wheilier  Patltison 
gave  tbe  bond  to  someone  else  lo  file  with  the 
treasurer,  or  look  it  himself  for  that  purpose? 
Be  wM  tlieo  carrying  on  tbe  business.  His 
bond  said  so.  Ue  iDleuded  to  file  it,  and  did 
file  it  afterwaids. 


bond  is  made.    It  is  the  oblijnii     ■ 
signers  when  bring  sijined.     It 
the  court  or  Judge,  etc.,  and  I 
adjudged  sufficient.    .    .    .    1     i 
ment  it  ia  the  operative  act  ao 
parties,  and  not  before." 

Tbe  esse  of  MeUicken  v.  TF      , 
How.  898  [13  L.  ed.  443],  IqtoIv 
of  the  ali^ncrB  to  a  promissory 
alf>o  tbe  cases  of    liurtoa  v.   j     > 
Mich.  430,  and  Bull-vk  v.  Taylor     . 
They  have  do  applicalinn  to  tbe 

In   Com.  V.  Kendig,  2  Pa,  4^f 
upoa  the  bond  of  a  Jusiics  of 
*aa  sl{!:Ded  upon  Sunday  and    I 
Monday  to  the  prolhonotary.     1 
"Qranling  that  the  l>ond  was  stg     i 
ered  on  Sunday,  yet  I  am  by  no  i 
that  it  is  void  as  against  those  w 
by  the  olScial  misconduct  of  Ibe 
are  Innocent  parties,  and  ought    i 
fected  by  the  folly  or  turptluilec    I 
otary  and  obll^rs.     Such  a  coos 
Act  vcould  enable  the  obligora  t 
tage  or  Ibeii  own  wron^  as  againi    | 
cannot  by  any  poBsilrilTiy  protect    . 

Does  not  tbe  same  reasoning  a  . 
cibiy  to  this  casef  Tbe  aboi 
authorities  ci  ed  by  the  dcfendai  ; 
of  their  contention.  Oneoflhei  ' 
tains  tbe  rule  contended  for  by  I 
□ooe  of  tbe  others  are  in  couflict    - 

Tbe  caso  of  StaU  v.  Toomer  w, 
a  bond  of  a  master  Id  equity, 
prescribed  several  prerequisites 
master  to  enter  upon  bis  duties,  i 
he  should  not  enter  upon  thera   : 
recorded  in  tbe  clerk's  office  a  ce  . 
the  commissioners  that  be  hsd   1  i 
treasury  his  bond,  and  that  if  he    \ 
ply  with  tbeaerequisiies  theoHict  ' 
vacant     This  was  held  to  be  no    i 
action  against  tbe  sureties.    7  Hii 

His  olndal  acts  as  to  third  pers  i 
valid,  and  for  official  defaults  his  i 
liable.  A  bond  is  clearly  com) 
comes  operative,  when  all  tlie  . 
acts  necessary  to  give  It  validity  h  , 
formed.  When  these  hNve  bee 
and  the  principal  commences  1 
mentiimed  in  the  bond  for  Ibe  pri  | 
ancB  of  which  the  sureliei  have  . 
gated,  the  bond  is  then  in  full  fc  ' 
liability  of  (he  sureties  sttaciiea. 
the  bond  was  executed,  the  princii  i 
Ing  on  the  business,  and  It  Is  fair 
tbut  his  sureties  knew  it.  I  find  i 
moral  or  legsL  upon  which  tbey  cai  i 
If  defeodnn '  -  ' 


MioHraAK  Sdpbbiib  Ck>imT. 


_  ^fii^  ID  tlie  biuincss.  A3  well  mlgbi 
claimed  tliftt  tbe  boDdsnieQ  have  the  rif;lit  to 
pT«8uiDe  ibai  liquor  dealers  nili  not  sell  on  tbe 
Foutlb  of  July,  or  sdj  oilier  day  upon  wbicb 
sale  is  probit;iled,  and  therefore  tbat  tbej  are 
not  liable nli«n  injury  resulis. 

2.  UpoD  Ibe  flliuK  or  Ibe  bond.  It  related 
back  lo  kis  dale,  aoii  covered  Ihe  lime  piior  to 
its  mine.  Tie  rule  is  well  sedled  tliat  con- 
tracts of  suretysbip  aCcctiog  ordinary  liu!i<ness 
iraDsaclioDs  tuke  effect  onlv  from  the  date  of 
their  execution,  wbiob  Includea  iteliTPry,  and 
that  Ibey  n  ill  do(  be  given  retrnncllTe  effect 
UDlesa  80  eiptessly  piovided.  But  it  by  no 
meana  followa  That  thiH  rule  exienda  to  aralu- 
tory  bonds,  given   for  the  proteciioo  of  third 

girlies,  coveiiDg  a  period  of  time  flied  bj  Uie 
talule.  Tbe  Statute  requires  liiat  every  liquor 
dealer  aball  yearly  execute  auch  bond.  Itcon- 
titiues  ID  force  for  one  year  from  tbe  first  of 
May.  It  was  the  evident  iDteutof  these  putties 
to  comply  ifilb  tliis  provision.  Tbev  signed 
tbe  bund  on  the  ISth  of  May,  and  deliberalelv 
dated  it  bai,k  to  tbe  Gtb  of  May.  It  recited 
Uiat  Patterson  then  professed  to  carry  on 
tbe  buiiinees.  They  are  presumed  to  knon  tbe 
law  and  lo  have  contracted  with  reference  to 
it.  Tbey  deliberately  made  tbcir  bond  to 
flpeak  from  the  Gib.  As  a  matter  of  fact  he 
'vas  carrying  on  tbe  buslDess.  Tbe  only  fair 
iconcluaion  lo  be  drhwn  la  that  they  intended 
tbe  tjond  lo  relate  buck  lo  and  cover  tbe  period 
from  its  date. 

Id  5(aii!v.  J'Vnn.38Mo.  App.8B0,tbesber- 
iff  was  elected  Id  November.  On  November 
SI  be  snve  the  bond  required  by  tbe  Statute, 
isovemtier  29  the  court,  for  eome  reasnn  wbicb 
(loea  not  appear,  ordeied  a  new  bond  lo  be 
given  in  lieu  of  the  flrsL  Suit  was  brought  for 
money  received  by  tbe  i<''eriff  betweeo  the  21st 
and  tbe  2iJth.  Tbe  sureties  were  held  respoD- 
uble  (or  tbe  aheriS'a  conduct  during  taia  entire 
<^cial  term. 

In  jEtna  I,.  Int.  Co.  v.  American  Burtty  Co., 
84  Fed.  Rep.  291,  tbe  bond  sued  upon  was 
dated  June  16,  and  was  to  run  for  Ibe  term 
of  twelve  moDlbs  ending  June  15,  tbe  follow- 
ing year.  It  was  not  delivered  or  accepied 
until  July  ES.  The  court  held  that  tbe  liabil- 
ity of  Ibe  surety  accrued  by  relation  as  of  its 
date,  and  that  tbe  sureties  were  liable  for  all 
defalcations  prior  to  July  2U.  In  that  case  Ihc 
partita  in  the  bond  fixed  tbe  term.  In  thia 
case  tbe  Btalute  Qxea  it. 

8.  It  is  Ihe  establiiihed  rule  that  sureties  are 
estopped  to  deny  tbe  facts  recited  in  Ibeir  obli- 
ffationa,  whether  true  or  false.  Brandt,  Bur. 
S§  SO.  80. 

Where  the  bond  recited  that  A  was  appoint- 
ed paymaster,  it  was  held  that  he  and  his  sure- 
7L.U.A. 


here  the  bond  recited  that  B  was  appoint-  ■ 
ed  a  wbarfiDger,  it  waa  bold  that  his  smetiot 
were  estopped  to  deny  it.  Ptapie  v.  U-mtm,  73 
Cal.  154. 

It  is  also  hfid  immaterial  whether  there  bo 
any  aucb  olllce  as  la  set  up  id  the  bond.  lieff- 
cr»  V.  UTiUed  Btata,  83  Fed.  Rep.  690. 

Where  a  replevin  bond  recited  that  tt  wai 
signed  by  t),  tbe  principal,  who  wu  Id  fact 
dead  at  the  time,  the  sureties  were  held  eslopped 
to  denv  that  n  bad  signed  it.  Coitint  t. 
mtehdl.  5  Fla,  864. 

Ncilber  Patterson  nor  his  securities  can  take 
advantage  of  his  ncRlect  to  file  the  tiond.  Hit 
failure  to  do  so  was  his  own  wrongful  acL 
<*rtwn#ads.  TreatnTcrt.  2  McGord,  L.  ]iJ7, 

In  thai  case  Ihe  sheriff  could  not  by  law 
enler  on  the  duties  of  bts  oSlce  until  he  bad 
tiled  a  ceriiflcaie  from  coroniissioucts  that  ha 
bad  executed  and  Sled  a  bond  with  Ibe  trens- 
urer.  The  court  saya:  "Neilher  be  norths 
surtUes  can  tukr  advantage  of  bis  wrongful  neg- 
lect. .  .  ,  Tbe  approval  by  ihe  commlsBion- 
ers,  the  ceriiflcaie  .  .  .  are  no  more  than  iha 
mere  modes  of  giving,  examininp  and  perpet- 
uating Ihe  bond.  These  are  niA  of  tbe  ebseuce, 
and  eocstilute  no  part  of  the  ohligaLion,  of  the 
contracL" 

In  the  case  at  bar  Ibe  defendaDt's  suretiea 
had  doue  all  that  Ibe  law  requlrnl,  and  all  ll.sl 
Ihev  could  do.  lo  complete  Ihe  bond.  Tlicy 
had  eianed  and  Justified  to  iL  It  bad  been  np- 
proveo.  Tbey  left  it  with  their  principal,  Pat- 
terson, to  file.  It  recited  that  he  was  thun  pro- 
fessing to  carry  on  tbe  busineaa.  Tbey  arn 
therefore  estopped,  both  by  law  and  reason,  \a 
— ,ke  this  defense.     It  is  nolorioua  Ibat  lic|uor 


dealers,  by  tbe  implied,  if  not  Lbe  express,  i 
tent  of  tbe  ofHcera  charged  by  tbe  law  wi 
tbe  duty  of  enforcing  It,  are  oUeD  permitted 


itli 


carry  on  Ihe  business  uniil  Ibey  ran  raise  tli* 
money  to  pay  the  tax.  It  would  in  my  j^df^ 
----   be  a  dire-  -'*'- 


mill  tbey  ran  raise 
It  would  in  m^  j 
llrect  vIolatloD  of  tbe  spiilt  and 
intent  of  this   taw  to  nlieve  them  and  thrir 


Kives  tbe  protection  which  tbe  law  intended  to 
Innocent  parties,  who  are  not,  and  cannot  well 
be,  charged  with  any  duty  in  regard  to  Ihe 
execution  or  filing  of  Ibe  bond.  To  relieve 
Ibem  would  result  In  opening  the  door  lo  in- 
tentional as  well  as  cureless  evasions  of  llM 
law. 

4.  Tbe  court  correctly  rejected  the  offer  of 
defendants  to  show  thai  after  tbey  beard  of  Ihe 
injury  In  plain tifiT's  bualiand  they  demanded  the 
surrender  of  lbe  bonds,  and  that  Pailetioa 
promised  to  surrender  ibem. 

Judgment  affirmeJ,  witli  eottt. 

Tbe  other  Justice*  concuriod. 
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GUlTDBBfi  T.  BAOWBLL. 
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SOUTH  CAROUKA  SUPREME  COURT. 


C  P.  SANDERS,  Ext.,  etc,  of  Alia  UpBOomb, 
Deceasea,  Bapt., 

V, 

43.  IL  BAGWELL,  Admr.,  etc.,  of  W.  H. 
Bagwell,  Deceased,  Appt. 

(....&  a....> 

1.   An  alteratloii  mm^  be  made  In  an  fn- 

strument  l.y  words  added  thereto  whifb  are  not 
literally  incorporated  to  the  body  thereof. 

3«  An  addendum  written  below  the  slip* 
natores  on  a  sealed  note  bearing  interest  at 
7  per  oent,  saylntf,  ''The  above  note  la  to  be  ac- 
counted for,  with  Interest  at  8  per  cent  per  an- 
num/* and  sifrned  by  the  principal  obligor  oo  the 
note,  constitutes  a  material  alteration  which  will 
avoid  the  note  as  aflrainst  a  surety  thereon  who 
did  not  consent  to  the  alteration. 

3*  No  consideration  is  imported  by  an 
unsealed  addendum  to  a  sealed  note  saying, 
**'J*be  above  note  is  to  be  accounted  for,  with  in- 
terest at  8  per  cent  per  annum." 

Am  Any  valid  contract  between  the 
payee  and  the  principal*  by  which  the 
terms  of  the  ortsrinal  note  sre  altered  in  any  ma- 
terial particular,  whether  prejudicial  to  the  sure- 


ty or  not,  will  vitiate  the  note  as  to  him,  if 
without  hia  consent. 

(March  6, 1890.) 

A  PPEAL  by  defendant  from  a  Judgment  of 
i\.  the  Common  Pleas  Circuit  Court  for  Spar- 
tan hurg  County  in  favor  of  plainliff  in  an  ac- 
tion to  enforce  the  liability  of  a  surety  upon  a 
sealed  note.    Bevmed. 

The  facts  are  fulty  stated  in  the  opinion. 

Messrs.  Bomar  As  Simpson  und  W.  S» 
Thomason,  for  appellant: 

A  new  contract  entered  into  between  tbe 
creditor  and  tbe  principal  detitor  need  not  bo 

J)rejudicial  to  tbe  interests  of  tbe  surety,  to  re- 
ease  htm.  It  is  enough  if  tbe  creditor  agrees 
to  a  change  of  any  kind  in  tbe  terms  of  tbe 
contract  by  wbich  tbe  surety  agreed  to  be 
bound. 

Gardner  ▼.  Gardner,  28  8.  C.  500. 

It  was  error  to  charge  that  tbe  agreement 
signed  by  the  princiiml  Pool  was  a  nudum 
pactum  and  did  not  change  tbe  original  con- 
tract. 

The  mere  production  and  proof  of  execution 
of  a  sealed  note,  a  bill  of  exchange  or  a  prom- 


Nora— TFrtt/an  instruments,  effect  of  altaratUm. 


It  is  the  policy  of  the  law  to  allow  no  tampering 
with  written  instruments.  Davis  v.  Eppler,  88 
Kan.  829. 

If  a  note  or  bill  is  altered  designedly  by  the  own- 
<«r,  it  will  he  void,  even  thouRh  without  fraud  on 
his  part.  /Md, 

The  verbal  alteration  of  a  sealed  instrument 
snakes  it  parol.  Hamilton  v.  Hart,  1  Gent.  Hep.  117, 
lOU  Pa.  029. 

Any  material  alteration  made  in  a  note  after  its 
<«zecut]on  or  indorsement  without  authority  or  di- 
Tectiun  of  the  holder  discbarires  all  parties  thereto 
not  frlvinflr  their  consenL  8ee  noU  to  Ruby  v.  Tal- 
tx>tt  (N.  M.)  8  L.  R.  A«  724. 

If  made  without  the  indoiaer's  knowledfre  it  tn- 
Tsiidatos  the  indorsement.    Davis  v.  Eppler,  supra. 

The  indorser  is  discliarged  by  the  writing,  over  a 
blank  indorsement,  of  a  waiver  of  demand.and  no- 
tice.   ///iJ. 

A  material  alteration  of  a  note  by  one  maker, 
«fter  the  other  has  signed  it,  if  mnde  without  the 
consent  of  the  latter,  will  render  the  instrument 
void  as  to  him.  Flanigan  v.  Phelps  (Minn.)  43  N.  W, 
Bep.  liia 

Such  alteration  will  prevent  a  recovery  on  the 
note  against  him,  whether  be  was  a  joint  maker  or 
indorser.  and  whether  tbealterution  was  made  with 
•or  without  fraud.    Owen  v.  Hall,  70  Md.  97. 

Tbe  ioeertion,  over  tbe  signatures  of  the  makers 
of  a  promissory  note,  of  the  meniorandum,  *Trivi- 
lesre  of  extension  for  thirty  days  glven,*^  is  a  mate- 
rial alteration.    Flanigan  v.  Phelps,  vupyxi. 

Inserting  the  figure  "8**  before  tlie  words  *^r 
-cent  Interest,"  In  a  promissory  note,  is  a  material 
alteration.  Palmer  v.  Poor,  6  L.  B.  A.  469, 121  Ind. 
186:  Ruby  v.  Talbott,  supra. 

Where  an  instrument  was  altered  by  the  addition 
of  the  words  making  it  bear  interest,  and  oo  expla- 
nation Is  offered.  It  will  not  sustain  an  action, 
fioustead  v.  Cuyler.  8  Cent.  Rep.  128, 116  Pa.  66L 

Whether  an  alteration  haa  been  made  la  a  ques- 
tion for  tbe  Jury;  its  materiality  is  a  question  for 
tbe  court.  Steele  t.  Spencer,  SO  0, 8, 1  Pat.  668  (7 
Ij.  ed.  S60). 


ImmaieTial  aitereAiona, 


If  a  stranger,  without  the  obligee's  privity,  altera 
an  agreement  in  a  point  not  materiul,  it  dues  not 
avoid  the  agreement.  Yeager  v.  Musgrave,  28  W. 
Va.9a 

Where  the  payee  of  a  note  payable  on  or  before 
a  certain  day  extended  the  time  of  payment  to  a 
certain  hiter  day,  by  a  writing  on  the  face  of  it,  be- 
fore maturity  and  without  the  maker*s  consent, 
the  note  was  not  thereby  avoided,  as  it  did  not 
prejudice  his  rights  as  to  the  time  of  payment. 
Drexler  v.  Smith,  80  Fpd.  Rep.  754. 

An  alteration  of  the  serial  number  of  a  negottnblo 
bond  Is  not  a  material  one  which  will  defeat  its  ob» 
ligation  in  the  hands  of  a  bona  fide  purchaser,  al- 
thouprb  It  was  made  after  the  bond  was  stolen,  and 
presumably  for  a  criminal  purpose.  Wyiie  v.  Mis- 
souri P.  R.  Co.  (N.  Y.)  7  R.  R.  &  Corp.  L.  J.  SiSO,  41 
Fed.  Rep.  828. 

A  writing  rn  the  back  of  a  note,  by  the  payee 
and  holder,  who  Is  administrator  of  the  deceased 
maker,  of  words  denoting  where  it  is  pasrabie,  oo 
place  being  mentioned  in  the  note.  Is  not  a  mate- 
rial alteration.  Horton  v.  Horton*B  Estate,  71 
lowa,44& 

Hffeet  on  wuartty. 

It  is  not  sufficient  that  a  surety  may  sustain  no 
Injury  by  a  change  in  the  contract,  or  tliat  it  may 
be  for  his  benefit.  He  has  a  right  to  stand  ui>on  the 
very  terms  of  his  contract  and  an  aitenition  with- 
out bis  assent  is  fataL  Martin  v.  Thoinus,  05  U.  8. 
24  How.  815  ilO  L.  ed.  089 >;  Reese  v.  United  Statea, 
70  U.  S.  9  Wall.  13  (19  L.  ed.  541). 

A  bond  of  sureties  In  replevin  Is  void  because, 
after  the  same  was  executed  by  d<  fcmlants  as  sure- 
ties, their  principal,  without  their  knowledge  or 
consent,  and  with  the  consent  of  the  marshal, 
erased  his  name  from  the  bond.  MarUn  v.  Thouiaa, 
mpro. 

The  surety  on  a  note  will  not  be  v«leased  by  tho 
agreement  of  the  maker  to  pay  10  per  cent  Interest 
indorsed  thereon  without  his  kii<»wledge.  Moora 
V.  Macon  Sav.  Bank,  4  West.  R^  8b8|  »  Mo.  Apik 
084. 


bee  also  21  L.  R.  A.  210;  23  L.  R.  A.  o90. 


Ftigartie,  8  Ricb.   L.  417:  Story,  Prom.  NnWa, 

fS  7,61.     See  Bilea,  Bills,  8;  Pepoonv.  Stagg, 
Nott  lb  MaC.  102;  Parsoaa,  Billa  snd  Notes, 
p.  24. 

Metm.  C»rUal«  to  Hydride  tor  reapood- 
eni. 

SlmnoD,  Ch.  J.,  delivered  tbt  oploioi)  of 
the  eourr : 

One  Wash  Pool,  Id  October,  1873,  executed 
B  seal  Dole,  witb  W.  H,  Bagn-ell  bb  surety,  to 
Alie  Lipscomb,  for  (440,  psynl>le  noe  dny  after 
date.  TLe  rate  of  imercst  was  not  mpniioned, 
but,  of  coiiiw,  it  bore  from  its  date  ilic  usual 
iDLcrMt  of  7  per  cent.  Some  time  after  tbis 
both  Pool  sod  BngM'ell  died,  and  lb e  action 
below  wflfl  brought  by  Alie  Lipscomb  on  tLia 
Dole  Bgninst  the  defeudant  as  adniioistrBtor  ot 
Baewell,  deceased.  Dudo?  iLe  progress  of  tbis 
action  Alie  Lipscomb  died,  and  her  executor, 
Sanders,  was  sulistituied  as  piaioliff.  At  Ibc 
trial  plaintiff  introduced  tLe  note,  slating  tbat 
tbere  waa  an  atldenduja  ttiereto.  whicb  be  did 
Dol  introdiict;  in  evidence,  and  to  nhicb  be 
would  object,  if  Ibe  defendsot  atiempied  to 
biroduce  it.  Upou  Ibe  close  of  plaintiff's  tes- 
tlmonj,  Ibedefciise  itilrodiiced  Ibis ad'f«ni/u>n, 
wliirb,  il  seotns,  was  "  on  tbe  lower  end  of  the 
note."  The  adileiidam  iraa  In  Ibe  following 
vords,  lo  wit :  "  Tbe  above  noie  is  to  be  ac- 
counted tor,  with  Interest  at  8  per  cent  per  an- 
num.    [Sittned]  Wash  Pool." 

His  bonort/U(/j7«  Hudson,  presiding,  "charged 
tbsl  tlie  iiotu  was  a  good  and  valid  obligation 
of  Bsspvell,  and  that  (here  was  notbinfip  in  tbe 
case  KOing  to  discharge  bim  from  liablhtj," 
b'lldiQc  tbnt  the  addendum  relied  on  as  a  d& 
fpDae  slioutd  be  detfimined  under  tbe  law  ap- 
pllcalile  to  contracts,  uoder  which  be  betd  that 
said  aildtfdwm  was  witbout  con  side  ration,  and 
WHS  a  nudum  pactum  sn  to  Pool,  no  considera- 
tion appearing  on  its  face,  and  none  proved. 
He  furiber  held  that,  eveo  if  there  had  been  a 
coDSiJeralion,  it  was  not  such  an  alleralion  of 
the  coDintcl.es  would  prejiidi™  the  surety, 
and  therefore,  iflhc  jury  believed  theevidence, 
they  sbould  render  a  verdict  for  tbe  plaintiff 
for  the  amount  ot  tbe  note,  wbich  was  accord- 
follows:  "(1)  Because  il  is  respectfully  sub- 
inltled  tbe  circuit  judge  erred  in  holding  the 
agrcfTiienl signed  bvtlie  principal.  Pool,  chang- 
ing tbe  rate  of  inierest  oo  the  note  in  suit  to  tj 
CccDI.  was  a  nudum  pactum,  and  not  bind- 
_  on  said  principal,. and  in  so  charging  tbe 
]u^.  (2)  In  holdine  that,  even  if  the  agree- 
ment was  a  valid  contract  binding  on  the  prin- 
cipal, It  did  not  change  Ibe  terms  of  tbe  orig- 
'     '  t  lo  the  prejudice  of  the  surety. 


of  cunai deration,  and,  being  so  binding  on  said 
principal,  il  reteesed  the  surety.  (4)  In  not 
nbarging  Ibe  jury  that  this  agreement  abowed 
on  its  face  a  consideralioo:  that  it  was  binding 
On  the  principal,  Pool.  (S)  In  not,  at  least, 
b'-ving  il  to  the  jury  lo  aay  whether,  from  the 
7L.  RA. 


passing  upon  questions  of  factwbicb  belonged 
exclusively  to  tbe  Jury.  (7)  In  inslruciing  a. 
verdict  for  Ibe  plaiDiitl  for  tbe  amount 
claimed." 

It  is  proper  to  state  here,  briefly,  our  nnder- 
slaniiing  of  the  law  applicable  to  questions  a» 
lo  Ibe  effect  of  alterations  iu  nolea,  after  exe- 
cution, upon  the  rights  of  the  parlies  thereto, 
and  also  of  subsequent  agreements  or  contractft 
in  reference  lo  such  nolea.  Any  material  al- 
teration of  a  nole  after  execution  and  delivery^ 
will  dealrov  it  as  to  all  the  parties  not  consent- 
ing to  Bucn  alteration,  aod  this,  too,  wbelher 
Ibere  is  a  single  maker,  or  one  or  more  mnkera, 
wbetberthev  arejointandseveral,  and  whether 
ttev  are  all  principals  or  some  are  sureties. 
This  ts  upon  the  around  that  every  conlracliDg 
p:  rty  has  the  rignt  to  stand  upon  the  contract 
which  he  makes,  and  no  one  is  authorized  to 
change  auch  contract  without  bis  consent,  and 
therefore  any  alteration  in  the  body  of  thfr 
note  mn king  such  change  renden  il  void;  upon, 
tbe  aame  prmciplc,  any  Independent  valid  con- 
tract, maae  by  the  principal  as  to  such  note, 
will  release  ine  surely,  in  the  absence  of  hti- 
consent,  whether  said  contract  is  prejudicial  to 
tbe  surety  or  not;  provided,  however,  the  con- 
tract is  one  which  affects  the  note  in  some  ma- 
terial point  of  view,  such  as  obtaining  time. 
increatiiog  the  amount  of  either  principal  or  to- 

Now,  tbe  question  arises.  Did  bis  honor 
charge  In  cooBlct  wltb  thete  prlnciplesT  First, 
Was  tbere  a  material  slteration  of  Ihis  note  by 
the  addendum,  or  was  Ibe  addendum  to   M 


aspect  ot  the  question  corrects  There  is  no- 
doubt  that  bad  this  oddeTidum  been  iucorpo- 
raled  directly  in  tbe  Uxly  of  the  note,  by  in- 
terlineation or  otherwise,  that  Ihe  note  would 
have  been  destroyed  utterly  as  to  Bagwell  at 
least.  It  was,  however,  not  thus  incoiporaled. 
bul  was  wiilten  below,  aa  It  is  said  in  the  testi- 
mony, on  the  "  lower  end  of  the  note." 

In  a  case  in  New  York  (the  esse  of  Wood- 
worth  V.  America  Bank,  19  Johns.  391),  referred 
to  aod  discussed  by  Hr.  Daniel  in  his  work 
on  NegoiiahleNolea.etc,  a  memorandum  In  Ibe- 
margin  of  tbe  note,  simply  changing  the  placo 
of  the  payment,  was  held  as  fatal  aa  if  incor- 
poratea  in  Ihe  body,  2  Daniel,  Xeg.  Inrt. 
§188a 

And  he  further  states  tbat  where  tbe  wonla 
"with  lawful  interest"  were  written  on  lh» 
corner  of  Ibe  note,  it  was  held  to  be  material, 
and  to  avoid  the  note  as  agaiaat  uonconseDting 
parties.  Id.  g  138/1,  referring  fn  the  notes  to- 
Warringion  v.  Early,  2  EL  &  Bl.  768.  and  Sut- 
ton V.  Tuomer,  7  Bam.  &  C.  416.  See  3  Dan- 
iel, Neg.  Inst.  SS 1383. 1885,  and  tbe  note: 

In  addition,  we  ibink  that  in  the  case  below 
tbe  evident  Intent  of  the  addendum  was  to  alter 
the  note  in  the  material  matter  of  tbe  rate  of 
Interest,  and  not  to  make  •  new  contract,  bind- 
log  upon  Pool  alone,  in  reference  thereto. 
Wtiat  la  lis  languagef  Not  tbat  Waah  Poo) 
promlieH  and  agrees  to  pay  Inlereat  at  aatd 
rate,  bul  that  tbe  above  note  is  to  be  accounted' 
for  at  said  rate.     By  whomt    Why,  by  Ih* 
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makers.  That  aeetna  to  us  to  be  the  fair  and 
reasonable  explanation  of  the  matter,  and  of 
the  intent  of  the  addendum;  and  inasmuch  as, 
doubtless,  there  could  be  no  difference  of  opin- 
ion as  to  its  effect  had  it  been  interlined  in  the 
note,  we  think  upon  the  authorities  above,  and 
on  account  of  its  purpose,  there  should  be  no 
difference,  because  of  the  f^ct  that  it  was  writ- 
ten on  the  lower  end  of  said  note.  It  was 
still  on  the  note,  and,  as  far  as  Pool  could 
make  it  so,  was  a  part  thereof.  See  also  I 
Daniel,  Neg.  Inst.  §^  149,  150,  as  to  memoran- 
dums on  notes,  where  numerous  examples  are 
given  of  matters  incorporated  in  the  note  by 
Indorsement  on  the  same  paper  on  which  the 
note  is  written,  whether  in  the  "  four  corners," 
at  the  bottom,  on  the  margin,  or  on  the  iMick. 

It  is  true  the  most  of  these  examples  refer  to 
memorandums  made  at  the  time  of  the  execu- 
tion of  the  note,  but  they  determine  the  ques- 
tion that  an  alteration  may  be  made  thereby, 
although  not  literally  incorporated  in  the  bodv; 
and,  if  so  when  thus  made  contemix>raneousiy 
with  the  note,  why  not  the  same  effect  when 
made  afterwards? 

But,  supposing  the  addendum  Is  to  be  looked 
•t  in  the  light  of  a  contract,  was  his  honor 
correct  in  the  charge  thereon ?  The  addendum, 
if  examined  under  the  law  of  contraciT,  upon 
its  face,  and  in  the  absence  of  evideDoe,  we 
think,  with  his  honor,  was  nudum  pactum. 
Sealed  instruments,  notes,  etc. ,  it  is  true,  im- 
port a  consideration,  and  also  bills  of  exchange 
and  negotiable  notes;  not  so,  however,  with 
other  contracts  and  notes.  On  the  contrary,  in 
these  latter  cases  a  consideration  must  be  both 
alleged  and  proved;  we  do  not  regard  the  otf- 
dendum  as  either  a  seal  note  or  a  negotiable 
form  note. 

But  we  think  his  honor  was  in  error  in  hold- 
ing that  even  if  the  contract  was  based  upon  a 
siuQcient  consideration,  and  therefore  binding 
on  Pool,  yet  that  the  surety  was  not  dif 
charged,  because,  as  his  honor  held,  the  surety 
not  being  bound,  be  was  not  prejudiced;  in 
other  words,  that,  to  release  the  surety  by  a 
newrcontract  made  by  the  principal  with  the 
payee,  the  contract  must  be  prejudicial  to  tlie 
surety.  We  do  not  so  understapd  the  law 
upon  this  subject.  On  the  contrary,  any  valid 
contract  between  the  payee  and  the  principal, 
by  which  the  terms  of  the  original  note  are  al- 
tered in  any  material  particular,  whether  preju- 
dicial to  the  surety  or  not,  will  vitiate  the 
note  as  to  him,  if  made  without  his  consent 
Gardner  v.  Gardner,  28  S.C.  688,  and  the  cases 
there  cited. 

It  is  hardly  necessary  to  say  that  an  altera- 
tion as  to  the  time  of  payment,  the  amount  to  be 
paid,  or  the  rate  of  interest,  and,  as  held  in 
many  cases,  the  place  of  payment,  would  be 
materia],  and  would  release  the  surety  although 
the  change  might  in  some  cases  be  beneficial 
to  the  surety. 

It  is  the  judfimnent  of  this  court  that  the 
judgment  qf  the  Vireuit  Court  be  revereed^ 
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William  FOWLER  etal,,  Beepte.^ 

f). 

Harriet  ALLEN,  AppL 

( 8.  a....) 

1.  One  who  aifi^iis  a  negotiable  note»pei^ 
I  feet  on  its  fiace»  as  surety  for  another,  upoa 
the  condition,  known  only  to  the  principal,  that 
it  Is  not  to  be  delivered  to  the  payee  untU  some- 
thlnff  else  Is  done,  will  be  liable  on  the  note,  even 
in  the  hands  of  the  payee.  If  the  latter  has  no  no> 
tloe-of  such  condition,  although  the  condition  be 
not  compiled  with. 

8*  Where  one  of  two  Innocent  person* 
nrast  saffer»  the  loss  must  fall  upon  him  who- 
put  it  in  the  power  of  a  third  person  to  cause  the- 
loss. 

8«  Indnlgpenoe  to  a  debtor  by  extending  the^ 
time  for  payment  for  a  certain  period  Is  a  valu- 
able consideration  for  a  note  for  the  same  debt*, 
as  against  a  surety  on  the  ooteu 

iHaroh  6,1800) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Common  Plens  Circuit  Court,  for 
Spartanburg  County,  in  favor  of  plaintiffs  io» 
aa  action  to  recover  upon  certain  promissory 
notes  which  appellant  had  sit^ned  as  surety,  as 
she  alleged,  upon  a  condition  which  had  not 
been  complied  with.  Affirmed, 
The  facts  sufficiently  appear  in  the  opinion. 
Meffere,  Nieholls  As  Moore,  for  appellant: 
If  Mrs.  Alien  signed  the  notes  with  the  un- 
derstanding that  certain  conditions  were  to  bo 
performed  before  they  were  delivered,  she  ia 
not  liable  on  the  same  if  those  conditions  were- 
not  performed,  as  long  as  the  note  is  lield  by 
tlie  original  payees,  no  matter  whether  they 
knew  under  what  conditions  she  signed  or  not; 
and  especially  is  this  so  unless  tbey  sliow  that 
tbey  were  prejudiced  in  some  way  by  her  sig- 
nature. 

Nora.— Surstuship;  lost  to  he  home  by  party  ufhuy 

eaueeeiL 

Where  one  of  two  innocent  parties  must  suffer^ 
he  throuffh  whose  agency  the  loiss  occurred  must 
bear  It.  Le  Neve  v.  Le  Neve,  8  Atk.  <M6;  Lickbar- 
row  V.  Mason,  2  T.  U.  70;  Ayres  v.  Probasoo,  14 
Kan.  ISO;  Wichita  8av.  Bank  v.  Atchison,  T.  &  S. 
F.  B.  Co.  20  Kan.  600;  McNeil  v.  Jordan,' 28  Kan.  7; 
Northrup  v.  Uottensteln,  88  Kan.  270:  HerieJl  v» 
Bogrert,  0  Paiffe,  62. 4  N.  Y.  Ch.  L.  ed.  006;  Quick  ▼» 
Milligan,0  West.  Rep.  8t)8. 108  Ind.  410;  Hunter  ▼. 
Fitzmaurioe,  102  Ind.  448;  Youuff  v.  Bradley,  ai  TIL 
668;  Preston  v.  Witherspoon,  7  West.  Bep.  71,  100 
Ind.  467. 

He  shall  suffer  whose  negligence  was  the  cause  of 
the  loss.  Oroflsman^s  App.  (Pa.)  10  Cent  Rep. 
380:  a  case  in  point,  Garrard  v.  Haddan,  67  Pa.  88» 

Where  somebody  must  be  a  loeer  by  reason  of  a. 
deceit  practiced,  he  who  employs  and  puts  trust 
and  conOdence  In  the  deceiver  should  be  the  loser 
rather  than  a  stranger.    Hern  v.  Nichols,  1  Salk. 


Where  loss  Is  caused  by  the  fraud  of  a  third  person 
such  loss  should  full  on  the  one  whose  act  enabled, 
such  fraud  to  be  committed.  Deoboid  v.  Oppcr- 
mann.  111  N.  Y.  681;  Spralghts  v.  Hawley,  80  N.  Y. 
441;  Moore  v.  Metropolitan  Nat.  Bank,  66  N.  Y.  441; 
Grlswold  V.  Haven,  26  N.  Y.  606;  Exchange  Bank 
v.Monteatb,  28  N.  Y.  606;  Sandford  v.  Handy,  2S. 
Wend.  :XS;  Root  v.  French,  13  Wend.  673;  VoorliJs  v. 
Ohmstead,88N.  Y.  118. 


ibose  condilioDH  were  performed  would  be 
void.  itnlpsBtbe  notet  were  negoitated  and  rame 
Into  lianda  of  a  bona  fldf>  purchaser  far  value. 
Mill*  V.  WiUiairu  IS  8.  C.  S93;  Oourdin  v. 
Hend,  8  Rich,  L.  230;  Paaiing  v.  VniUd 
SlnUt,  8  U.  8.  4  Crancb,  SI9  (8  L.  ed.  801); 
2'enninUT  v.  MeDaniel,  1  Hill,  L.  287;  Boyd  v, 
Boyd,  2  Notl  &  McU.  12-1;  Stringer  v.  Adami, 
S8  Ind.  589;  2  Am.  &  En;.  Encyclop.  Law, 
»43,  note;  6  Am.  A  En(r.  Eocyclop.  Law,  868. 
HAte.  quotiog  fiom  Ptopit  v.  BiMuiiek,  82  N. 

Mum.  Cajrllsle  &  Hy  drlek  f or  respoad  ents. 

HclTsr,  X,  delivered  tbe  opinion  of  tbe 

Tbe  BCtloD  Id  tbii  case  was  apon  two  nego- 
tiable noies  dated  801b  of  December,  ISW,  and 
payai'Ie  1st  of  Detemlier,  1835,  signed  bj  o 
Elier  C.  Ailed  aa  principal,  and  defendant 
surety,  aud  mads  paynble  to  tbe  plaintiffa. 
•eema  tbat  Ihe  plaintilfe  had  repovered  two 
jiidftmenls,  befoie  a  tiial  liisiice,  af^alo.it  said 
Eber  C.  Alleu,  and  also  held  an  open  account 
aicalDSl  hi  m.  One  of  Ibe  notca  in  suit  was  given 
for  tbe  amount  of  tbe  two  judgmcnia,  aad 
contained  an  indorsement  lliereoa  to  Ibat  ef- 
fect, and  that  when  tbe  note  was  paid  tbe  Judg- 
neoiB  were  to  be  canceled.  Tbe  oilier  note  was 
for  the  amouDt  of  the  store  account.  Tbe  de- 
fense was  that  defeDiiant  signed  the  notes  as 
surety  upon  tbe  condition  tbat  Ibey  were  not 
lobe  dcbvered  totbe  payees  uoIlL  the  two  Judg- 
meota  were  marked  "SatisSed." 

Testimony  whs  Introduced  tending  to  show 
tbat,  Ibe  plainiiffs  being  about  to  press  Ibe  two 
judgmenis,  ii  nas  agreed  tbat  If  £ber  C.  Allen 
wiiuld  secure  tbe  amount  thereof,  as  well  as 
the  amount  of  tbe  account,  by  bis  own  note, 
wilb  bis  moth CT.  the  defendant,  as  his  surely, 
Indulgence  would  be  extended  to  him  for  tbe 
time  EpeciCed  in  the  notes.  Accordingly,  Bbcr 
C.  Allen  signed  Ihe  two  noles,  and  took  Uiem 
off  lo  procure  his  mother's  signiiture,  and  in  a 
few  days  iberenfler  delivered  them  to  the  plain- 
tiffs properly  signed  by  her.  There  was  also 
evidence  tending  losbowthatdefendant signed 
tbe  notes. upon  tbe  condition  that  they  were 
not  to  be  delivered  to  tbe  plaintiffs  until  the 
Iwo  Judgmenia  above  mentioned  were  canceled. 
Whether  Ibis  condition  was  communicated  to 
the  plaiotiRa  when  tbe  notes  were  delivered 
was  tbe  subject  of  some  conQict  of  testimony, 
Eber  C.  Allen  testifying  that  It  was,  while  tbe 
plaintiffs  and  their  attorney,  Mr.  .McCravy, 
who  conducted  the  oegotiations  on  bebalf  of 
tbe  plaintiffs,  tesllfled  to  tbe  contiarj. 

Tbejtiry  having  found  a  verdict  for  Ibc 
plaintiffs,  and  ludgment  having  been  entered 
tbereon,  defendant  appealed  upon  the  sevcmt 
grounds  set  out  in  the  record,  which,  bonever, 
make  subalnntially  but  two  questions,  viz.: 
iX\  whether  Uie  circuit  judge  erred  in  chargiiig 
upon  tbe  facts;  (3)  whetber  tbere  was  error  in 
Instructing  tbe  jury  tbat,  even  if  tbe  defend- 
ant did  sign  tbe  notes  upon  tbe  condition  stated, 
which  it  is  conceded  is  not  complied  with, 
•be  would  nevertheless  be  liable  lliereon,  un- 
less tbe  plaintiff  had  notice  that  she  signed  up- 
on iucii  conditions. 
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any  expression  or  even  Inilmsiion    of  opin- 
ion on  tbe  part  of  tbe  circuit  judge. 

Aa  to  tbe  second  question,  while  it  la  not  t» 
be  denied  that  there  is  some  conQiul  in  the 
cases  elsewhere,  we  think  tbe  decided  weight 
of  authority,  as  well  as  argument,  is  In  faror 
of  the  proposition  that  where  one  signsanejcO' 
liable  note  perfect  on  its  face,  as  surety  for 
another,  upon  the  condition,  known  only  to 
the  principal,  that  it  is  not  to  be  delivered  to 
the  payee  unlil  sometbin"  else  is  done,  the 
surety  will  be  liable,  even  if  sucb  condition  b« 
not  compiled  with,  unless  notice  is  brought 
home  lo  tbe  payee  of  such   condition.     Tliit 

Croposttion  docs  not  rest  alone  upon  tbe  ppcu- 
ar  character  of  negotiable  pnper,  but  upon 
tbe  well-setiled  principle  that  where  one  of 
two  Innocent  persona  must  suffer  tbe  loss  should 
fall  upon  him  wbo  put  it  in  tbe  power  of  a 
third  person  lo  cause  such  loss,  as  well  as  up- 
on tbe  principle  that  where  an  agent  is  clothed 
with  apparent  aulhoriiy  to  do  an  act  be  may 
bind  bis  principal,  within  the  limits  of  tbat 
Huthorily,  whatever  may  have  been  hisprivftt« 
instruct  ions. 

Here  the  principal  debtor,  after  signing  the 
not«8,  lakes  tbem  to  Ihe  defendant  for  tbe  pur- 

re  of  procuring  her  signature  aa  bis  surety, 
accordance  with  tbe  aBrecment  mode  by 
him  with  Ihe  plaintilTs;  and,  wben  lie  dellreis 
tbem  pro^rly  signed,  Burely_  the  payees  cso- 
n^t  be  affecl«d  ny  any  private  Instructions 
which  the  surety  may  have  given  to  her  prin- 
cipal, unless  the  same  were  communicated  to 
tbe  payees.  The  surety,  by  signing  the  note* 
compute  in  form,  and  placing  tbem  in  tbe 
bands  of  her  principal  to  be  delivered  lo  tbe 
payees,  even  though  upon  a  condition.  Iiaa 
placed  it  in  tbe  power  of  ber  principal  lo  de- 
ceive tbe  payees;  and,  if  loss  ensued,  It  muat 
fall  upon  tbe  one  wbo  conlributed  to  that  loe^ 
rather  thanjUpon  the  Innnceut  pnyees,  wbo 
were  left  in  Ignorance  of  the  condiiioua  upon 
which  tbe  notes  were  si^ed.  The  principal 
debtor  was  tbe  agent  of  the  surety,  and  not  of 
the  creditor;  and,  if  he  has  done  an  act  for  the 
doing  of  which  he  was  clothed  with  apparent 
authority,  even  tbouah  it  may  have  been  dooe 
in  violation  of  bis  private  in^^tniciioiis,  the  per- 
son who  invested  bim  with  such  apparent  au- 
thority mustiske  tbe  consequences.  Anyoiher 
view  would,  it  Eeems  lo  us,  greatly  impair,  it 
it  did  not  absolutely  destroy,  tlint  confidence  so 
necessary  to  tbe  business  interests  of  ibe  com- 
munity in  negotiable  paper;  for  it  would  rea- 
der it  necessary,  before  a  negotiable  note  oowki 
be  discounted  by  a  bank,  or  by  a  private  indi- 
vidual, tbat  inquiry  should  be  made  of  the  lo- 
dorser  or  surety  as  lo  whetber  Ibey  bad  aigned 
their  names  upon  conditions,  and  this,  surely, 
could  not  be  tuleiated.  Tbat  these  views  an 
well  supported  by  authority  may  be  seen  hr 
reference  to  Ibe  case  of  Jordan  v.  Jordiin,  19 
Lea,  124,  where  the  subject  is  fully  discumed, 
pind  the  authorities  cited;  also  Mart*  v.  Mrd 
Nat.  Batik,  78  Ala.  660,  as  well  as  tbe  cases 
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cited  In  0  Am.  A  Eog.  Cyclop.  Law,  8€0, 
notet. 

It  is  urged,  however,  that  the  notes  in  this 
case,  though  negotiable  in  form,  being  still  in 
the  hands  of  the  original  payees,  are  not  en- 
titled to  the  protection  which  paper  of  that 
<^88  would  receive  in  the  hands  of  a  bona  fide 
holder  for  value,  to  whom  they  had  been  trans- 
ferred before  maturity.  But  we  do  not  think 
that  this  can  affect  the  question.  Of  course,  if 
these  notes  had  been  transferred  before  matu- 
rity to  an  innocent  holder  for  value,  no  such 
Suestion  could  arise;  and  therefore  the  ques- 
on  in  the  cases  we  have  cited  arose  in  caffes 
where  the  oridnal  payees  were  still  the  hold- 
ers. The  plaintiffs  here  ae^reed  to  extend  in- 
dulgence for  a  stipulated  time  if  the  debts  were 
secured  by  the  notes  in  question,  and  that  was 
•  valuable  consideration,  outside  of  the  orijp;i- 
nal  debt,  and  the  indulgence  was  extended  for 
the  time  stipulated — ^in  fact  for  a  much  lon^r 
time — upon  the  faith  of  defendant's  suretyship; 
and  now  to  deprive  them  of  the  consideration 
upon  which  such  indulgence  was  extended  on 
the  irround  that  the  principal  debtor  has  vio 
lated  his  private  instiuctions  from  his  suret^r, 
of  which  the  plaintiffs  had  no  notice,  would,  it 
seems  to  us,  operate  as  a  fraud  upon  the  plain- 
tiffs. 

Some  of  the  cases,  notably  Dair  v.  United 
States,  68  (J.  S.  16  Wall.  1  [21  L.  ed.  491],  fol- 
lowed bv  Bvtl&r  V.  United  States,  88  U.  S.  21 
Wall.  272  [22  L.  ed.  614],  have  extended  the 
principle  above  laid  down  to  unneirotiable  as 
well  as  negotiable  instruments.  While  there 
is  much  force  in  the  reasoning  employed  in 
those  cases,  we  do  not  deem  it  necessary  at  this 
time  to  consider  that  question. 

The  rases  of  Oourdin  v.  Bead,  8  Rich.  €j, 
280,  and  MiUe  v.  WiUiame,  16  S.  C.  608,  ro- 
lled on  by  appellant,  we  do  not  think  in  point, 
not  simply  because  in  those  cases  the  instru- 
ments involved  were  unnegotiable,  but  because 
in  neither  case  were  they  complete  in  form. 
Indeed,  in  the  latter  case  the  instrument,  on 
its  face,  showed  that  the  instrument  was  in- 
tended to  be  delivered  to  a  person  other  than  the 
plaintiff,  and  for  a  purpose  different  from  that 
for  which  it  was  used;  and  in  the  former  case, 
the  bond  being  in  blank,  it  was  incumbent  on 
the  plaintiff  to  inquire  into  the  authority  of  the 
surety  to  till  the  blanks.  The  practical  result 
of  these  two  cases  is  simpl  v  this:  that  where  the 
instrument  in  question  is  in  such  form  as  would 
naturally  excite  inquiry,  then  the  person  who 
takes  it  must  be  deemed  to  have  notice  of  such 
facts  as  such  inquiry,  properly  prosecuted, 
would  disclose.  In  this  case,  however,  it  does 
not  appear  that  there  was  anything  in  the  form 
of  the  notes  calculated  to  exciie  inquiry,  and 
therefore  we  think  there  was  no  error  on  the 
part  of  the  circuit  Judfe  in  instructing  the 
jury  that,  unless  they  found  that  the  plain- 
tiffs had  notice  of  the  private  instructions  which 
the  defencjant  may  have  given  to  her  agent, 
the  principal  debtor,  as  to  the  condition  upon 
which  the  notes  were  to  he  delivered,  the  plain- 
tiffs could  not  be  affected  thereby. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment qjr  the  Ciicuit  Court  he  affirmed, 

Simpsoii»  Ch, «/'«,  and  MeGowan*  /•»  con- 
car. 


J.  MOYER,  Beept.^ 

e. 

J.  N.  DRUMMOND.  Appt, 

(....&  a....) 

1.  The  relattCMi  of  husband  and  wllb  or 

that  of  parent  and  child  Is  not  neoessary  In  order 
CO  oonsucute  a  family. 
8.   A  brother  who  livee  with  his  sister  lo 

a  house  belonging  to  her,  where  they  live  together 
as  one  family,  she  being  dependent  upon  blm  for 
means  of  living,  is  the  bead  of  a  fumily,  within 
the  meaning  of  the  Homestead  Laws. 

8*  A  homestead  exemption  is  allowable 

io  partnership  property  under  the  Con8t«tuUoii» 
as  amended  In  1880. 

{McQowan^  J.,  dUssntSi) 

.  (February  S8, 188QL) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Common  Pleas  Circuit  Court  denying 
his  claim  to  a  homestead  exemption  of  his  m- 
terest  in  certain  partnership  property  which 
plaintiff  sought  to  reach  bv  proceedings  supple- 
mentary to  an  execution  for  the  satisfaction  of 
a  Judgment.    Beterted, 

The  facts  sufficiently  appear  in  the  opinion. 

Mesere,  Bomar  Si  Simpson  and  S«  HL 
Pil^ram,  for  appellant: 

Defendant  and  his  invalid  sister,  who  lives 
with  him  and  is  supported  by  him,  constitute  a 
family. 

Bradley  v.  Bodeleperger,  8  B.  C.  227;  BoHingg 
V.  iL^yxTis,  28  8.  C.  827;  Thompson,  Homesietids 
and  Exemptions,  §  44;  Moore  v.  Parker,  18  S. 

C.  4U8. 

A  father  and  an  adult  son  (who  is  a  married 
man  separated  from  hia  wife)  living  together 
constitute  a  family. 

BoUinge  v.  Ecant,  eupra. 

So  with  an  unmarried  man  supporting  Us 
mother  and  dependent  brothers  and  sisters. 

Afarsh  v.  fAizenby,  41  Ga.  153;  Connaughton 
v.  Sands,  83  Wis.  88:. 

So  with  unmarried  man  supporting  minor 
sisters. 

Greenwood  v.  Maddox,  27  Ark.  658. 

So  an  unmarried  man  supporting  a  widowed 
sister  and  her  four  small  children,  all  of  them 
living  together,  in  a  rented  house,  the  sisler 
keeping  house  for  him. 

Wa^e  V.  Jones,  20  Mo.  75.  See  also  Thomp- 
son, Homesteads  and  Exemptions,  §  59;  Baiiy 
V.  Comings,  16  Nat.  Bankr.  Beg.  c82:  Par* 
sons  T.  Livingston,  11  Iowa,  104;  WhaUn  T. 
Cadman,  11  Iowa,  226. 

It  was  error  to  hold  that  the  defendant  was 
not  entitled  to  his  exemption  io  this  property 
because  it  was  partnership  propertv. 

Jinnee  v.  Hill,  26  S.  C.  227;  MeUichamp  T. 
MeUichamp,  28  S.  C.  126. 

VoTE,—FamHy  defined. 

The  prlmarj  meaning  of  the  word  'family**  Is 
**  children.**  It  must  be  so  construed  unlcus  the 
context  shows  that  it  was  used  tn  a  different  seusa. 
Phillips  V.  Fer^erson  (Va.)  1  Ii.  R.  877. 

In  the  popular  acceptation  of  the  word.  It  in- 
cludes parents,  children  and  servants,  domiciled  in 
the  same  house  and  under  one  head.  Cbesblre  v. 
Burlington,  81  Ck>nn.  829. 

As  to  the  head  of  the  famOy,  see  fioCs  to  Miller  t. 
1  Ilnegan  (Fla.)  6  L.  B.  A.  8UL 


See  also  9  L.  R.  A.  351;  11  L.  R.  A.  632. 


coDsliiute  a  tamily. 

Wlialen  v.  Ca'/nmn.  11  Iowa,  aM;  Dendyv. 
Gnm'ile.  M  Ga.  528;  Moore  v.  Parker,  18  8.  C. 
480;  O'iralj/  v.  DuRoie.  5  8.  C.  41*3. 

Appellant's  sisler  could  not,  as  his  family, 
claim  llie  exempt  properly  in  case  ol  btedealh. 

Gpn.  Sm.  S  1006. 

Tiie  object  ot  the  proteelion  affnriJed  by  the 
bomes'ead  rlanae  of  the  ronslilutioa  vas  Ibe 
family,  ibe  bead  of  the  family  stauding  as  its 
reprise  111  a  live. 

:&orton  V.  Bradkam.  81  S.  C.  881. 

Hctver,  /.,  delivered  the   optnion  of  the 

Thia  was  a  proi?eecI<ng  to  subject  the  interrat 
of  defendaul  in  a  certain  parlDprabip,  of  mbicb 
be  waa  a  member,  to  tbe  payment  of  a  debt 
due  by  hira  to  the  plainllft.  under  proceedings 
■upplementary  to  an  execution.  Defendant 
claimed  that  his  interest  in  said  partnereblpdid 
not  amount  to  the  eum  of  $500,  and  was  there- 
fore exerrpt  UDiter  the  Homestead  Lnws  of  Ibe 
State.  The  circuit  judge  held  thai  Ibe  defend- 
•Ql  was  DOl  entitled  to  tbe  exemption  claimed 
for  two  rensone:  (1)  because  he  was  not  tlie 
head  ol  a  family;  (S)  because  the  bomesleaii 
exemption  "is  not  allowable  in  partnerabip 
properly ."  From  this  judgment  defendant  ap 
peals,  impulinp  errtir  to  Ibe  circuit  judge  in 
Doih  of  said  rulinga. 

Tbe  queslino  whether  one  is  the  "head  of  a 
family,  in  the  sense  of  that  phrase  as  used  in 
the  Homesiead  Law,  is  a  question  of  law,  lo 
be  determined  from  aronMaeralionof  Ihefiicta 
In  a  given  oise.  Tbe  quesllnn  is,  What  is  the 
legal  conclusion  to  be  drawn  from  the  facia 
prei^enledT  To  determine  this  question  it  is 
necessary  to  consider,  Brst.  What  is  meant  by 
tbe  phrase  "bead  of  a  family,"  as  used  in  the 
Homestead  LawT  and  then  to  inquire  whether 
the  facts  in  a  given  case  bring  the  applicant 
within  the  true  meaning  of  tliat  phrase.  The 
accepted  deBnition  of  the  word  "fsmily,"  as 
givcD  by  lexicographers,  and  approved  in 
many  cases,  seems  lo  be;  "Tbe  collective 
body  of  persons  who  live  in  one  house,  under 
one  bead  or  manager."  The  number  of  per- 
sons tbualivlngtogeiher  Isnot  at  all  important, 
except  that  there  must  be  more  than  one;  as  It 
b  quite  certain  that  two  persons  may  constitute 
t.  family,  «.  ff.,  husband  and  wife,  (other  and 
child.  It  is  also  well  settled  that  it  is  not  nec- 
ee»ary  that  the  relation  of  husband  and  wife 
nor  that  of  parent  and  child  should  exist  in  or- 
der to  coopiitute  a  family.  Braiiley  v.  Rodet- 
tperger.  3  8.  C.  226;  aaraty  v.  Du  Bote.  5  S.  C. 
498;  Moore  v.  Parker,  18  8.  C.  486;  Boiling*  t, 
E,afa,  Il8  8.  C.  316. 

But,  where  these  relations  are  absent,  we 
bave  no  case  in  this  8tale,  so  fur  as  we  are  in- 
formed, which  decides  distinctly  what  other 
relaliona  ejialini;  between   persons   living  to- 

Eelber  will  be  sufficient  to  constitute  a  rstnily; 
ul,  as  was  said  by  Simpson.  Ch.  J,,  In  BolCinge 
r.Evani,  eupra,  the  term  "family"  is  not  lobe 
taken  In  a  restricted  sense,  but  "in  itsordlnary 
■ense,  which  includes  persons  living  In  one 
house,  and  under  one  head  or  manager;"  and, 
«■  waa  said  by  Moses,  CK  J.,  In  Oaraty  v.  Du 
7  L.  a  A. 


mand,  on  the  one  band,  support  and  protec- 
tion, and,  on  the  other,  require  a  contribution, 
by  the  aid  of  their  labor,  to  the  maintenance 
and  conduct  of  the  general  establisbmenl  to 
which  they  belong.  ...  It  would  not  follow 
fbat,  although  tbe  bead  of  a  family  might  not 
be  a  puTcot,  tbe  one  substituted  as  the  head 
would  lose  the  favor  of  the  provision;  for  It 
would  extend  to  one  having  under  bis  roof 
those  so  connected  with  hira  by  tie*  of  residence- 
and  association  as  to  become  part  and  parcel 
of  his  household,  changing  their  domicil  witb 
him,  and  having  no  residence  but  that  whicb 
tbey enjoy  under  hia  favor."  Wedo  not  think 
that  the  former  chief  justice  in  using  the  words 
"hisroor'  meant  lo  imply,  as  is  urcud  by  coun- 
sel for  respondent,  that  one  of  tbe  conditiona- 
necessary  was  that  tbe  person  claimtrg  lo  be 

tbe  head  of  a  family  ahould  be  the -* 

.!._  i._.  __  ! |jjj,jj  jijg  collective  boi 

I  constitute  the  farail] 
of  fact,  it  is  well  known  that 
many  persons  who  are  uhdlsputed  beads  of 
feniilips  reside  io  bouses  which  they  do  not 
own,  but  which  are  owned  by  their  wives. 
Nor  do  we  think  that  it  is  neceasary  that  there 
should  be  any  leeal  obligation  on  the  part  of 
the  one  claiming  to  be  Ibe  head  of  a  family  to 
support  the  membera  tnereof,  but  a  moral  duty, 
aiising  from  ties  of  blood,  or,  possibly,  other 
similar  relations,  will  be  sufficient  As  is  said 
in  7  Am.  &  Eug.  Cyclop.  Law,  804.  note  t: 
"The  test  of  a  legal  duly  has  Ix.'en  rarely  ap- 
plied, and  unquestionably  a  moral  duty  to  sup- 
port tbe  members  of  a  fnmilv  is  sufficient  to 
crSslitute  one  its  bead," — cilinc  Thompson, 
Homeslends  onii  Exemptions,  ^  45. 

Accordingly  we  Qnd  that  it  has  been  held  la 
Arnold  V.  Waiti,  ^8  Iowa,  706,  that  an  unmar- 
ried woman  keeping  house,  and  there  bnnging 
up  two  children  of  her  de'.'essed  sister,  is  tbe 
Lead  of  a  family,  tboug'j  she  has  taken  no 
steps  to  adopt  said  cbildieu  under  the  Staiuia 
of  tliat  ^'(aIe;  In  Wade  v.  Jones,  20  Mo.  75,  that 
a  brother  living  with  hia  widowed  sister  and 
her  four  small  children,  and  providing  for 
them,  is  the  bead  of  a  family;  in  Bailej/  v. 
(7««ti)i|7«.16Nal.  Bankr.  Reg.  »t2,  that  abat:b- 
elor  «ho  supports  a  widowed  sLsier,  wbo  keep* 
house  ior  him,  may  be  tbe  bead  of  a  family. 

We  are  incUncd  lo  agree  with  what  is  said 
by  Anderson.  /.,  in  Cal/iova  v.WiUiamM,  81 
Gratt.  18:  "The  whole  theory  and  policj  of 
the  Homestead  (Law)  is  founded  upon  the  prin- 
ciple that  there  is  a  natural  and  moral  obliga- 
tion on  tbe  head  of  a  family  to  provide  for  um 
support  of  his  wife  and  children,  and  other 
persons  dependent  on  him,  towards  whom  be 
stands  almost  in,  loco parei'tit,  which  is,  if  not 
paramount,  equal  to  his  obligation  to  pay  bis 
debts.  .  .  .  The  family  may  consist  ot  a  wife 
and  children,  or  of  other  persons,  who  may 
stand  in  a  stale  of  dependence  in  tbe  family  re- 
lation; or  it  may  consist  of  persons  standing  in 
either  of  these  relations  to  tbe  bead  of  tbe 
family,  whether  the  father  or  mother,  or  a 
brother  or  a  sister,  or  other  relation,  is  tlie 
head;  but  tb^  must  l»  persons  wbo  ara  do- 
pendent  in  some  measure  on  tbe  bead  for  sap- 
port,  and  wbo  bave  an  interest  In  hU  boMlnc 
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his  property,  aod  would  be  prejudiced  by  its 
seizure  and  sale  under  execution,  or  other  pro- 
cess, and  who  would  be  benefited  by  it^ezemp- 
Uon." 

Testing  this  case  by  these  principles,  we 
think  it  clear  that  the  defendant  must  be  re- 
garded as  tlie  head  of  a  family,  and  as  such 
entitled  to  the  exeii»ption  claimed.  The  undis- 
puted testimony  of  the  defendant  is:  "My  sis- 
ter and  myself  live  together  as  one  family. 
Have  so  lived  for  eight  years.  She  is  sickly. 
Sbe  has  nothing  now  but  the  house  and  lot. 
She  has  no  other  close  relatives  except  myself. 
I  support  my  sister,  and  run  the  establishment. 
Have  one  servant  hired.  My  eister  is  depen- 
<ient  upon  me  for  support,  and  I  support  her 
as  a  part  of  my  family."  Another  witness 
says:  "Drummond  and  his  sister  live  together. 
He  supports  her." 

It  seems  to  us  clear  that  this  testimony  is 
•quite  sufficient  to  show  that  these  two  persons, 
bearing  the  close  relation  of  brother  and  sister, 
live  together  as  one  family;  that  sbe  is  depend- 
ent «pon  him  for  a  support)  which  he  pro- 
vides for;  and  that  he»  as  the  head  of  the 
bouitebold,  manages  and  controls,  hires  the 
necessary  servants,  and  provides  for  the  table, 
etc.,— sbe,  doubtless,  keeping  house  for  bim, 
though  that  fact  is  not  explicitly  stated.  It  is 
true  that  the  sister  owns  the  bouse  in  which 
they  live,  but  this  manifestly  would  not  aHord 


that  invalid  female  the  barest  support,  for  the 
testimony  is  that  it  would  not  rent  for  more 
than  $25  a  year,  and  she  is  therefore  clearly 
dependent  upon  her  brother  for  the  means  os 
living. 

The  only  other  inquiry  is  whether  there  was 
error  in  holding  that  a  homestead  exemption  is 
not  allowable  in  partnership  property.  We 
see  nothing  in  the  Constitution  or  statutes 
which  limits  this  exemption  to  personal  prop- 
erty held  in  any  particular  manner.  On  the 
contrary  the  languaere  of  the  Constitution  since 
the  Amendment  of  18S0  is  very  general  in  its 
character,  and  must  be  regarded  as  embracing 
any  species  of  personal  property,  whether  held 
in  severalty  or  in  common,  or  in  any  other 
manner.  This  is  in  accordance  with  the  prin- 
ciples decided  in  Nance  v.  HtU,  26  S.  C.  227, 
and  Mellidiamp  y.  MelUdiamp,  28  8.  C.  125, 
where  the  right  to  a  homes  ead  in  property 
held  in  common  was  recognized.  It  is  true 
that  there  may  be.  as  in  the  cases  cited,  a  prao- 
Ucal  difUcuUy  in  assessing  or  setting  apart  to  a 
claimant  of  such  an  exemption  in  paitnersbip 
property  the  particular  property  exempt;  but 
that  ditficulty  does  not  present  itself  in  this 
case. 

The  judgment  of  this  court  is  that  the  judff- 
ment  of  the  Circuit  Court  be  reversed. 

Simpson*'  Ch,  J„  concurs;  McGowan*  J,^ 
dissents. 


PENNSYLVANIA  SUPREME  COURT. 


James  WHITAKER  et  al. 

Alexander  T.  RICHARDS  ei  al,,  AppU. 

<.-..Pa.— -) 

The  fkct  that  a  surety  on  a  bond  signed 

it  in  the  expectation  that  his  partner  would  also 
siifD  it  as  surety,  which,  for  some  reason,  he  failed 
to  do,  will  not  relieve  the  one  who  signed  from 
liability. 

CAprii7,18Sa) 

APPEAL  by  defendants  from  a  Jud^ent 
of  the  Court  of  Common  Pleas,  l\o.  4, 
of  Pbildelpbia  County  in  favor  of  plaintiffs  in 
an  action  to  enforce  an  alleged  obligation  upon 
ft  contractor's  bond.     Affirmed, 

Ricbanls  had  entered  into  a  contract  with 
plaintiffs  to  erect  for  them  a  certain  manu- 
factory, and  tbejr  required  of  him  a  bond  to 
insure  the  faithful  performance  of  the  contract 
and  the  delivery  of  the  building  free  from  liens. 

The  bond  began  as  follows: 

"Know  all  men  by  these  presents,  That  Alex- 
ander T.  Richards,  contractor,  as  principal,  and 
R.  J.  Watson  and  F.  C.  Gillingbam,  trading 
as  Watson  &  GilHngbam,  lumber  merchants, 
as  sureties,  all  of  the  Ciiy  of  Philadelphia, 
State  of  Pennsylvania,  are  held  and  firmly 
bound  unto  James  Wbitaker  and  Theodore 
Whitaker,  trading  as  James  Wbitaker  <&  Bro./' 
etc. 

It  was  signed  as  follows: 


"Alexan  ler  T.  Richards 
«*R.  J.  Watson 


7L.R.A. 


Seal 
rSeoll 
Seal 


w 


After  the  building  was  delivered  some 
mechanic's  liens  were  enforced  against  it,  and 
this  action  was  brought  upon  the  L)ond  to  re- 
cover the  amount  paid  to  discbarge  (hem. 

At  the  trial  the  bond  was  offered  in  evidence 
by  plaintiffs.  It  was  objected!  to  on  the  giound 
that  defendants  had  denied  its  execution  and 
also  that  the  bond  seeks  to  bind  the  defendant 
Watson.  It  was  admitted  and  exception  taken. 

Walson  defended  on  the  ground  that  there 
was  an  agreement  that  if  he  would  go  on  the 
bond  one  Michael  Macree  would  al^o  go  on  it, 
and  that  he  executed  the  bond  on  the  faith  of 
this  agreement,  and  as  it  was  never  fulfilled  he 
was  discharged. 

He  also  defended  upon  the  ground  that  the 
bond  in  the  body  thereof  purported  to  be  ex- 
ecuted b^  Gillingbam  as  well  as  by  himself,  and 
that  until  Gillingbam  signed  it  Watson's  signa- 
ture was  not  binding. 

The  court  below  rejected  these  defenses  and 
directed  the  jury  to  return  a  verdict  for  plain- 
tiffs, and  defendants  took  this  appeal. 

Further  facts  appear  in  the  opinion. 

Messrs.  G.  Harry  DavU  and  John  G* 
Johnson  for  appellants. 

Mr,  Josiah  BL  Adams  for  appellees. 


ison.  Oh,  J,,  delivered  the  opinion  of  the 
court: 

The  weak  spot  set  up  in  the  defence  below  is 
to  be  found  in  the  fact  that  there  was  no  evi- 
dence to  show  that  when  Watson  signed  the 
bond  in  controversy,  be  did  so  upon  the  condi- 
tion that  be  was  not  to  be  bound  uule5%s  bis 
partner,  Gillingbam,  also  signed  it    The  de- 


See  also  41  L.  R.  A.  823. 
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feodaDts  contended  that  theb'^nd  was  intended 
to  bind  not  only  the  firm  of  Watson  &  Gilling- 
ham,  of  which  firm  Watson  was  a  member, 
but  that  it  was  contemplated  that  Mr.  Magee 
should  sign  as  a  cosurety.  The  bond  sets 
forth  the  name  of  Alexander  T.  Richards,  as 
principal,  and  of  **R.  J.  Watson  and  P.  C. 
Gillingbam,  trading  as  Watson  &  Gillinfifham," 
as  sureties;  but  there  is  no  mention  of  tiagee's 
same,  and  so  far  as  his  alleged  omission  to 
sign  is  coDcemed,  the  defense,  under  all  the 
authorities,  is  without  merit. 

We  haye  no  occasion  to  go  outside  of  our 
own  State  for  authority  upon  this  question. 

aiiarp  V.  United  States,  4  Watts,  21,  was  the 
case  of  a  bond  given  in  pursuance  of  an  Act 
of  Congress  which  required  that  it  should  be 
executed  by  two  or  more  sureties.  It  was 
signed  by  one  surety  only.  He  had  a  ri^ht  to 
suppose  the  bond  would  be  executed  in  ac- 
cordance with  the  Act  of  Congress,  and  it  was 
held  that  there  could  be  no  recovery  against 
him  alone. 

In  Fertig  v.  Bucher,  8  Pa.  808.  the  party 
who  executed  the  bond  expressly  stipulated 
that  it  should  not  be  delivered  until  twelve 
names  had  l)cen  obtained  to  it,  and  the  agent  of 
the  obligee  so  promised;  it  was  held  that  the 
bond  remained  in  the  hands  of  the  agent  as  an 
e<:crow,  and  until  the  condition  ^^as  performed 
there  could  not  be  a  valid  delivery  of  it. 

In  Keyeer  v.  Keen,  17  Pa.  827,  the  bond  was 
prcparea  for  six  persons  to  sign,  but  was  ex- 
ecuted by  five  only.  It  was  found  in  the  pos- 
session of  the  obligee,  and  it  was  held  that  it  was 
not  to  be  implied  that  it  was  incomplete  and 
not  binding  on  those  who  executed  it. 

Urim  V.  Jackson  Ttop,  School  Directors,  61  Pa, 
219,  was  the  case  of  a  joint  and  several  bond 
prepared  for  signatures  by  four  perf>ons  named, 
out  signed  bv  three  onlv.  The  absence  of  the 
signature  or  the  fourth  was  held  not  to  be  a 
defense  against  payment  by  the  three. 

To  the  same  point  is  Simpson  y.  Bovard,  74 
Pa.  351. 

Warfel  v.  Frantz,  76  Pa.  88,  and  Keener  ▼. 
Craf/o,  81*  Pa.  166,  are  upon  all  fours  with 
Fertig  v.  Bucher,  supra.  There  was  an  express 
stipulation  that  the  bond  was  not  to  be  delivered 
until  all  had  signed. 

The  evidence  shows  that  it  was  the  intention 
of  Watson  to  bind  his  firm  as  sureties  when  he 
went  to  execute  the  bond.  He  expected  to  sign 
the  firm  name  for  that  purpose,  but  was  told 
that  the  members  of  the  firm  must  sign  their 
individual  names.  As  the  bond  was  under 
seal  his  signature  would  have  bound  himself, 
but  not  his  firm.  He  si^ed  his  own  name 
with  the  expectation  that  his  partner  would  also 
sign.  For  some  reason  he  omitted  to  do  so. 
Does  the  fact  that  Watson  expected  his  partner 
tfj  execute  the  bond,  and  that  the  firm  should 
thus  be  held,  relieve  him  from  liability?  We 
think  not  He  made  no  such  stipulation  or 
condition  at  the  time.  He  might  have  done  so, 
and  thus  have  protected  himself  under  the 
authority  of  Fertig  y.  Bueher  and  the  other 
cases  cited. 

When  a  man  signs  the  firm  name  to  an  In- 
strument under  seal  he  alwavs  expects  to  bind 
his  firm.  But  he  does  not  do  so.  He  binds 
only  himself.  The  fact  that  he  intended  and 
expected  that  his  partners  should  be  bound 
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equally  with  himself  has  never  been  held  to 
relieve  him  of  individual  liability.  In  what 
respect  *does  this  case  differ  in  principle?  And 
is  not  Watson  in  the  precise  condition  as  if  he 
had  signed  the  firm  name  to  this  bond,  intend- 
ing to  bind  his  firm,  yet  only  binding  himself? 
Tbe  srgument  of  the  learned  counsel  for  the 
plaintiffs  in  error  while  ingenious  and  plausi- 
ble, has  failed  to  satisfy  us  that  the  court  below 
committed  error  either  in  admitting  the  bond  Id 
evidence  or  in  answer  to  points. 
Judgment  affirmed. 


Sally  N.  PEPPER,  Surviving  Trustee,  etc.,  of 

Henry  Pepper,  Deceased, 

r. 

John  CAIRNS,  KjT.  in  Err. 


(. 


.Pa.. 


.) 


1*  On  the  embeaalement  of  the  bm 
received  on  a  mort^aee  which  was  lei 
alter  payinff  off  prior  Incumbrancea,  by  a  person 
employed  by  tlie  mortga^ror  to  prociire  tlie 
money  and  pay  off  such  incumbrances,  and  wlio 
was  also  the  a^eut  of  tbe  lender  for  the  purpose 
of  ezaminiDg  the  property,  title,  etc.,  although 
the  latter  retaiued  his  own  Judgment  as  to  the 
investment,  the  mortfragor,  who  has  left  tbe  busi« 
nesB  to  the  agent  without  even  an  inquiry  for 
months,  must  bear  the  loss. 

8*   Agency  canot  be  proved  by  the  decbira- 
tions  of  the  alleged  agent. 

(March  10,  1890.) 

ERROR  to  the  Court  of  Common  Pleaa,  No. 
1,  for  Philadelphia  County  to  review  a 
Judgment  in  favor  of  plaintiff  in  an  action  of 
scige  facias  sur  mortgage.    A  firmed. 

Defendant  defended  upon  the  ground  that  he 
had  never  received  tbe  money  alleged  to  haye 
been  advanced  upon  the  mortgage.  He  claimed 
that  he  applied  to  plaintiff's  agent,  John  RuhU 
for  a  loan  which  he  was  to  secure  hy  a  mort- 
gage; that  he  signed  but  did  not  acknowledge 
Uie  mortgage  and  gave  it  to  Ruhl  for  the  pro- 
curement of  the  money;  that  Ruhl  added  an 
acknowledgment,  procured  the  money,  placed 
the  mortgage  on  record,  and  failed  to  account 
for  the  proceeds.  Plaintiff  denied  that  Ruhl 
was  her  agent,  and  alleged  that  in  procuring 
the  loan  Ruhl  acted  solely  as  the  agent  of  de> 
fendant 

Tbe  court  helow  directed  a  verdict  for  plaiik- 
tiff,  and  defendant  took  this  writ. 

Further  facts  appear  in  the  opinion. 

Mr,  M.  J.  0*Callairl>aAt  for  plaintiff  fai 
error: 

Some  competent  evidence  tending  to  ^rove 
the  fact  of  agency  having  heen  presented,  it  he- 
came  a  question  of  fact  for  the  jury,  and  it  was 
error  to  withdraw  the  case  from  them. 

Sidney  School  Furniture  Oo.  ▼.  Warsaw  School 
Diet.  122  Pa.  494;  Howard  Exp.  Co.  ▼.  WiU, 
64  Pa.  201;  Jordan  y.  Stewart,  28  Pft.  247. 

Where  an  agenfs  acts  are  admissible  his  ac- 
companying declarations  explanatory  of  the 
acts  are  also  admissible  in  evidence,  and  it  is 
not  necessary  that  the  agent  himself  be  called 
to  prove  such  declarations. 

Sidney  School  Furniture  Co.  t.  Warsaw  School 
Dist.  supra;  Central  Pa.  Teleph.  db  8.  Go.  t. 
Thompson,  2  Cent.  Rep.  544,  112  Pa.  118. 


It  wsa  competent  for  the  defendant  to  prove 
conversalious  iiith  HuliI,  atiowiug  tbe  fraud 
that  waspracliced  upon  him,  btcauM  tbe  evi- 
dence lendpd  to  prove  iluL  Kubl  nu  tbe  agent 
of  IheplMutlff. 


Ft.  8 


I;  LeviaTM  v 


'.  121  P».  268;  ftn- 


Tbere 

Ivdividnal  ord«r  the  plalnlill  drew  bis  check 
fnr  (e.fiOO,  was  the  Sffenl  of  tbe  defendant. 
Even  if  be  wm  bia  ftgent  to  dcair  pnpera  or  to 
ask  if  llie  plaintiff  would  loan  tbe  tnone;  on 
tbe  properij,  tbia  fact  would  not  aulborize 
the  pInintiS  to  pay  tbe  principal  In  hira. 

Bee  2  ParEOns,  Cont.  ^  616;  3  AddisoD,  Cont. 
e  B43i  Taylor  v.  Vingerl,  8S  Leg.  Int  238; 
Seipie  T.  Incin,  80  Pa.  S18. 

A  scrivener  wbo  lends  anolber'a  mouej  on 
a  mortgage,  and  wbo  holds  the  mortgage 
deedj,  has  do  implied  autborit;  to  receive  tlie 
priniipal. 

Addison,  Cont.  g  84?;  Vt'Otnitm  v.  CandlUh, 
S  Eich.  61;  KeiU  v.  Thomat,  1  HurUt.  &  N. 
473. 

WbereapeisonactsastbeaBYDtof  twopnrtiea, 
monej  paid  by  one  will  oot  be  presumed  to  be 
pnid  on  account  of  the  olber  unless  a  transfer 
Is  made  1o  that  account  b;  the  agent,  or  he  so 
informs  tbe  pnrly  to  whose  account  the  pay- 
ment is  10  be  credited. 

Camnaugh  v.  BvehUr,  IS  Cent.  Rep.  738, 
120  Pa.  Ml. 

Where  ooe  of  two  equally  innocent  persons 
must  suffer  by  the  default  of  some  third  person, 
that  one  should  bear  Ibe  losa  who  put  it  in  Ibe 
power  of  tbe  dcFauller  to  inUict  tbe  injuij. 

Gretn  v.  Ridt.  3  L.  R.  A.  4tt.  131  Pa.  130. 

MnnTt.  S.  E.  Meg'Orrgee  and  3.  K.  Pile, 
for  defendant  in  error: 

An  agenl's  dectnnttionstnpaiiarenot  proof 
of  hiaownauiboritv. 

Jordan  v.  8Ua-aft,  28  Pa.  844. 

To  the  same  ettcn  are— 

Grim  v.  BenneU,  78  Pa.  153;  WMttJw  t, 
LaU,  91  Pa.  849. 

Tbal  a  notary  public  prepared  &  mortgat^ 
and  look  Die  ackDowledgmeat  and  aflerwaid 
delivered  it  to  the  mortgagee  doea  not  consli- 
tule  Ihe  nolnry  tbe  agent  of  the  mortgagee. 

Ltteari  v.  Weaver,  131  Pa.  268;  Weat  y. 
Jatitt,  1  Sim.  N.  S.  208;  Adtettt  t.  Ilit>et.  S3 


Mitchell,  J,,  delivered  the  opinion  of  tbe 


agent,  wrote  to  Serjeant,  the  trustee  of  Mveral 
Bhtaii'S,  from  whom  Itubl  had  got  money  ob 
previous  occasions,  namiag  the  amount  wanted, 
describing  ibe  property,  its  improvemenie, 
assessed  value,  etc.,  and  aakini;  "Shall  I  lake  ft, 
and  for  whose  accountr'  Just  what  auawer 
made  to  this  letter  doea  not  appear,  except 
briefly  in  tbe  IfBtimooy  of  Sergeant  that  bo 
"tonk  tlie  mortgage  for  tbe  Pepiier  estate,"  aad 
by  the  fact  that  Sergeant  drew  bis  cbectc  a» 
trustee  of  tbe  Pepperestale  to  tbeorderor  Itubl 
for  Ibe  atnouQl  rcijuired,  $0,500,  and  received 
from  Kubl  Ibe  mortfrage  in  suit.  Itubl  used 
tS.SOO  of  the  money  properly  in  the  eitingiiiah- 
ment  of  a  prior  mortgage  on  tbe  properly,  but 
eml>ezzled  the  rest,  and  tbe  queiition  now  to 
bo  decided  is  upon  which  party  eball  Ibe  loa* 
full.  Ituhl  unqueitionaiily  was  lo  some  ex- 
tent the  a^nt  of  both  parties,  and  we  are  re- 
quired loTnokrInsely  into  the  foria  10  discover 
in  which  capacity  be  did  tbe  fraudulent  act, 
Ciearlv  at  the  inception  of  tl>e  trnasaction  bft 
wna  Ibe  agent  of  Cairus,  It  was  an  applicstioik 
for  money,  and  made  on  bebalf  of  Cairns, 
But  more  than  this,  what  was  to  be  dotie  with 
the  money  when  obtained,  and  by  wbomf 
Caima  himself  says  tbe  prior  incumbraocea 
were  to  t)e  paid  offaud  salisHed,  sod  clenrly 
again  this  wns  to  be  done  by  Rulil.  for  that  wu» 
in  Ibe  line  of  hia  business  as  a  con  veyiinccr,  nnd 
Cairns  so  left  It  tobim,  willioutevcnaninquirj 
for  a  period  at  leaEt  ot  m  on  the. 

On  tbe  other  hand  for  what  purpose  was- 
Rulil  the  agent  of  SergesntT  Cerdiiiily  for  the 
examination  of  Ihe  property,  the  title,  etc.  It 
Ihe  properly  should  prove  an  inadequiitft 
security,  or  If  prior  Judgments  or  otber  in- 
cumbrances should  cut  out  Ibis  motlga;ie,  then 
the  estate  wiiuld  )iave  tolxrar  tbe  loss,  for  they 
look  tbe  risk  of  Rubl'a  attention  to  Ibis  pari  of 
the  iransDClion.  Dut  is  there  any  evidence  of 
Ruhl'sfurlberageucy  for  tbe  phintlllT  This 
wns  the  pinch  of  ihe  case,  and  on  Ibis  the 
learued  judge  below  ruled  it.  Tbe  evidence  is 
very  briefly  reported  in  the  bill  of  eiccplions, 
but  the  mo^t  careful  examlnatiou  of  it  fails  to- 
show  that  Ruhl'a  agency  for  the  plaintiff  ex- 
tended beyond  his  duties  as  a  conveyancer  in  the- 
exanilnation  of  the  liilcs,  elo.  Tbe  defenrlant 
endeavored  strenuously  to  show  that  Ruhl  wa» 
Ihe  eeneral  agent  of  Sergeant  and  had  han- 
dled the  money  of  several  estates  assucli,bu(ih» 
only  competent  evidence  on  tbe  subject  wob- 
the  testimony  of  Sergennt,  and  that  flatly 
denied  tbe  agency,    "liubl,"  be  aaya,   "never 

rfurrnrnitoH    inp      np    1)ii-  Mtiit>>     In  (nvMrlnir- 


SergeaDt  or  Lu  priDCipal  sbot^d  be  Rxpnnsible 
for lluhl'B  BCt  But  llita  in  a  miaapplicalioQ  of 
the  principle.  Tlie  meani  ol  commiiKDi!  Ibe 
fraud  mav  as  well  be  said  lo  be  Ibe  moi  Igage, 
executed  bjr  Cairns  and  left  niili  Kubl,  and  bj 
him  delivered  lu  eichauge  for  tlie  ctieck.  AJa 
already  seen  Rufal  was  CnlrDS'  a?ent  in  the  ap- 
plicDlmnforlbc  money,  and  waalo  continue  hiB 
ageut  in  the  UKe  to  be  made  of  it.  When  he 
broui;btthe   mortgage  full;  executed  to  Sep 


and  IiIh  psjnient  by  check  to  Rubl's  order  was 
not  dilfertnt  in  eUcct 

The  case  turned  upon  the  queatton  of  sifency, 
wLlcb  Ibe  double  capacity  of  Itubl  required  to 
be  defined  with  extreme  care.  The  wliole  evi- 
dence not  only  taila  lo  show  that  RuUl  was 
Sergeant's  agent  in  handling  tlic  money,  but 
«D  the  coDlrury  shows  clearly  that  he  received 
It  as  agent  for  Cairna,  ana  lo  that  capacity 
embczzii-d  it.  The  learned  Judpe  was  therefore 
tif(lit  lu  directing  a  verdict  for  Uie  plnintlS. 

Judgment  a^ffirtMi. 


John  CLELAMD  it  al.,  Apptt. 


<... 


1.  The  na*  of  atairwy  1 .^ , 

•reeted  \>j  BavcraJ  owners  of  lajid  as 

bIdkIc  Siruature,  upun  a  single  plan  and  under 
SBlngle  DOntraat.  no  matter  wfaeltiGr  the  land 
wsa  Uien  partilloned  or  not.  cannot  be  denied  bj 

'  tlw  ownen  or  tbat  partwblcb  includes  the  itatr- 
vays  lo  llie  owner  of  anotber  part,  ttae  upper 

r  floors  of  wblcb  can  t>e  reached  In  no  other  vaj. 

3B>  A.  permlsolatt  or  license,  eipras  or  Im- 
plied, to  use  thepropertroranotberlnapartlau- 
lBr  manner,  or  tor  a  portlaulac  purpoee,  on  the 
laltb  of  wblcb  one  baa  expended  moner.  Is  an  ex- 
ecuted or  irrevocable  license  wbloh  cannot  t>e[«- 
voked,  where  ha  cannot  be  restored  to  hts  origi- 
nal position. 

^  E>iircl>»*era  of  re«l  eaiate  are  obarse- 
able  with  notice  of  an  evident  aeivltude  sxistUig 
tbereun. . 


APPB&L  by  defendants  from  a  decree  of  the 
Court  of  Cominon  Pleas  for  Lachawanna 
-Countv  ia  favor  ot  plsintills  in  a  suit  lo  per- 
petually enjoin  dpfeudantj  from  Interfering 
nitlj  pfainlilTs'  use  of  tbe  entrance,  stairs  and 
corridor  ot  the  "Library  Building,"  so  called. 
In  Ibe  City  of  Scranton.     ASirmed. 

Id  1878,  H.  B.  Phelps,  H.  S.  Pierce  and 
Tbomaa  Dicbsoo  were  tenants  in  common  of 
-cerlHin  laud  in  the  Cily  of  Scranton.  Plielps 
owning  an  undivided  one  half  and  Pierce  and 
DiclcsoD  each  en  undivided  one  quarter  of  the 
undivided  property. 


NOTK— LIcenae  dlstlnsulshed  from  easement 
SeenufestoMowlIn  V.  Wblpple  ilnd.lSL.  R.  A.lw 
Kjrla  V.  Tenia  *  H.  a  B.  Co.  iTei.)  i  L.  R.  A.  ETB. 
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rily  accomplish  the  object,  and  tlie  block  was 
erected  in  accordance  therewith. 

Before  work  waa  fairly  begun  on  the  build- 
ing the  parlies,  by  deed  of  partllJon.  conveyed 
lo  each  other  In  severs Ity  a  portion  of  the  prop- 
erty and  a  party-wall  was  placed  upon  tbe 
lines  which  divided  tbe  property  of  the  lespeo- 
tive  owners,  as  follows: 


A  corridor  extended  through  the  entire 
width  of  the  building,  on  its  second  door,  and 
archways  were  placed  in  the  party  walls,  and 
the  stairways  leading  to  such  floor  were  plai-cd 
entirely  upon  the  porliona  of  the  land  which 
bod  been  allotted  to  Pbelp*  aod  Dickson  re- 
spectively. 

Defenilanta  acquired  Phelps'  title  and  pro- 
ceeded Ui  close  tbe  archway^  leading  from 
Pierce's  properly  to  ihe  stairway  on  tbelr 
premises,  whereupon  this  suit  was  brought  to 
enjoin  them  from  doing  i>o. 

The  case  was  referred  lo  a  master  who  found 
that  the  facts  estatilished  au  inevocabte  license 
by  Plielm  lo  Pierce  lo  use  the  staiiwsys  and 
cotridors,  and  recommended  that  the  prelimi- 
nary injunclion  be  made  periietual.  U|>oq 
beanng  of  exceptions  lo  this  report,  it  wsseoD- 
flrmed  and  a  decree  entered  in  accordance  with 
Rs  recommendations. 

Tbe  opinion  of  Ibe  court  belon  was  as  fol- 
lows, and  was  delivered  by  Abchbilji,  P,  J.: 

"To  tbe  judges  who  beard  this  case  it  aeerni 
to  be  a  very  plain  one.  The  clear  and  undis- 
puted evidence  is  thsl  Ihe  Imildin^;  in  question, 
covering  the  two  lols  of  land  ori.^'innlly  in  Iha 

Sint  ownership  of  Mr.  Phel|is,  Hr.  Ftirce  and 
r.  Dtrkson,  was  built  by  these  three  gi-ntle- 
men  upon  a  common  and  single  plan,  and  asa 
singie  structure.  It  matiers  not.  so  tar  as  we 
view  the  ca~e.  whether  this  plan  was  adopted 
Iwfore  or  after  tbe  deed  of  pariiticn,  or  whether 
or  not  there  was  any  express  agreement  with 
regard  to  Ibe  common  use  of  tbe  stairways. 
The  building  waa  erected  bribe  owners  of  ili* 
land  as  a  whole,  each  beingliable  fora  propor- 
tionate part  according  to  the  exient  of  liii 
ownership.  There  was  but  one  plan,  one  act 
oF  spccifl  en  lions,  one  builder  snd  one  contract 
tobuildiand  these  were  all  healed  Bscjoceriiing 
one  single  structure,  considered,  for  the  time  t* 
ing,  as  B  whole.  By  the  common  design  of  this 
building,  tlie  only  access  provided  for  the 
second  and  third  stories  of  the  Fierce  pert  waa 
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t^  means  of  the  stairways  upon  the  Phelps  and 
IHckson  parts,  and  through  the  common  corri- 
-dors  upon  the  upper  floors.  Orifirinally,  one  of 
these  stairways  was  to  have  been  half  upon  the 
Phelps,  and  half  upon  the  Pierce,  part;  but  this 
was  changed,  at  the  instance  of  Mr.  Phelps, 
for  the  purpose  of  savinff  some  of  the  common 
-expense  of  buildin/^,  ana  was  concurred  in  by 
the  others.  Mr.  Pierce  Joined  in  the  execution 
of  this  common  plan,  and  bore  his  share  of  the 
expense  of  constructing  the  building  in  this 
way,  upon  the  faith  of  it  After  tbis^tbe  own- 
-ers  of  tlie  adjoining  parts  of  the  building  could 
not  cut  off  the  access  provided  by  the  stairways 
to  this  part  of  the  building.  The  master  has 
found  that  there  was  an  express  agreement  be- 
tween Mr.  Phelps  and  Mr.  Fierce  with  re^rd 
to  the  use  of  the  stairways  now  in  question. 
There  is  sufficient  evidence  to  sustain  this  in 
the  testimonv  of  the  architect,  Mr.  Perry.  If 
this  be  so,  Mr.  Phelps  could  not  subsequently 
repudiate  or  revoke  it,  after  Mr.  Pierce,  in  re- 
liance upon  it,  had  consented  to  the  erection  of 
the  builoing  in  its  present  form.  So  far  as  it  is 
necessary  to  the  plaintiff's  case,  we  affirm  this 
finding  of  the  master.  But,  as  said  at  the  out- 
start,  we  do  not  consider  the  existence  of  an 
express  contract  CBsentiaL  The  circumstances 
to  which  we  have  referred  of  themselves  clear- 
ly raise  an  eouitable  estoppel  in  favor  of  the 
one  party  and  against  the  other.  There  is  no 
doubt  but  that  the  present  arran^ment  of  the 
building  was  recognized  at  the  time  to  be  for 
the  mutual  advantaire  of  all  parties  concerned; 
and,  so  far  as  it  is  of  such  mutual  advantage, 
this  advantage  cannot  be  denied  by  either  party 
to  the  other.  Mr.  Pierce,  for  instance,  could 
not  cut  off  access  through  the  corridors  on  the 
second  and  third  floors  from  the  Phelps  to  the 
Dickson  part,  nor  vice  wrsa.  For  the  same 
reason  the  owners  of  the  Phelps  part  cannot  in- 
terfere with  the  free  and  common  use  by  the 
owners  and  tenants  of  the  Pierce  part  of  the 
xx)rridors  and  stairways  which  happen  to  be  up- 
on their  side  of  the  property.  The  building 
being  cast  by  common  consent  in  its  present 
permsnent  form,  neither  party  can  revoke  Uie 
arrangement,  upon  the  faith  of  which  the 
money  of  the  other  has  been  exr>ended.  Each 
and  every  part  is  affected  with  what,  in  its 
nature,  is  a  permanent  servitude,  so  long  as  the 
building  itself  stands.  It  cannot  be  changed 
from  its  present  form,  nor  the  right  of  conimon 
access  now  provided  for  be  interfered  with,  at 
the  will  of  either  party,  but  only  by  the  com- 
mon consent  of  all. 

"A  right  of  this  character,  while  not  strictly 
an  easement,  is  in  the  nature  of  one.  It  is  really 
a  permission  or  license,  express  or  implied,  to 
use  the  property  of  another  m  a  particular  man- 
ner, or  for  a  particular  purpose.  Where  this 
permission  has  led  the  party  to  whom  it  has 
been  friven  to  treat  his  own  property  in  a  way 
in  which  he  would  not  otherwise  have  treated 
it,  as  by  the  erection  or  construction  of  perma- 
nent improvements  thereon,  it  cannot  be  re- 
called to  his  detriment  Having  expended  his 
money  upon  the  faith  of  it,  and  not  being  able 
to  be  restored  to  bis  original  position,  equity 
wiU  not  allow  the  permission  to  be  revoked,  in 
breach  of  such  faith.  This  has  given  rise  to 
the  doctrine  of  executed  or  irrevocable  licenses. 

7L.R.A. 


This  doctrine  obtained  an  early  foothold  in 
Pennsylvania,  and  has  been  consistently  ad- 
hered to  ever  since.  It  first  appears  m  Le 
Fevrs  v.  Le  Fetrs,  4  8erg.  &  R.  241,  and  was 
followed  in  Reriek  v.  £ern,  14  Serg.  &  R.  267; 
McKelUp  V.  Mcllhenny,  4  Watta,  817  and 
8u>artzY,  8u>arU,  4  Pa.  858, — being  possibly 
carried  to  its  extreme  in  the  latter  case. 

"The  force  of  these  decisions,  and  their  ef- 
fect upon  the  present  case,  have  not  been  met 
by  the  learned  counsel  for  the  defendants.  It 
may,  indeed,  be  as  he  suggests,  that  the  doc- 
trine of  irrevocable  license  is  principally  illus- 
trated in  this  State  by  cases  whieh  concern 
water-rights;  yet  it  by  no  means  follows  that  it 
is  limited  to  these,  or  that  there  can  be  no  case 
of  irrevocable  license  except  where  it  concerns 
such  a  right  There  is  nothing  peculiar  to 
water-rights  which  confines  the  aoctrine  to 
them.  If  it  were  necessary  to  prove  this,  an 
examination  of  two  or  three  of  the  later  cases 
would  conclusively  establish  it. 

"Thus,  in  Ebnerv,  Stiehter,  19  Pa.  19,  aright 
of  way  over  an  alley  was  sustained  as  an  irrev- 
ocable license,  where  one  party  had  made  al* 
terations  and  improvements  on  his  adjoining 
property  upon  the  faith  of  a  mutual  understand* 
ing  as  to  the  use  of  such  alley  with  the  adjoin- 
ing owner. 

"In  Gumberland  Valley  R,  Oo,  ▼.  MeLatuh 
han,  59  Pa.  28,  part  of  a  warehouse  had  been 
built  by  the  railroad  company  upon  a  corner  of 
land  which  subsequently  vested  in  the  plain- 
tiff. In  consideration  of  this  circumstance,  the 
company  had  conceded  a  right  of  way  over  its 
own  land  to  theowner  of  the  property.  The  deed 
which  conveyed  to  the  plaintiff  the  land  in  dis- 
pute, upon  which  the  comer  of  the  warehouse 
stood, recited  the  grant  of  this  right  of  way  as  the 
consideration  for  having  built  over  upon  the 
adjoining  land.  The  plaintiff,  after  the  con- 
veyance to  him,  made  use  of  this  right  of  way 
It  was  said,  with  respect  to  this,  by  8harswood, 
J.:  'If  the  plaintiff  below,  with  full  knowledge 
of  such  grant  having  been  made,  whether  by 
George  Gnambers  alone,  or  in  conjunction  with 
the  executors  of  McCulloh,  availed  himself  of 
and  enjoyed  the  right  of  way  which  was  the  con- 
sideration of  the  grant,  it  was  evidence  which 
ought  to  have  been  submitted  to  the  Jury  of  a 
ratification  by  him  of  the  license,  on  tlie  faith 
of  which  valuable  improvements  had  been 
made  by  the  grantees,  and  therefore  not  within 
the  Statute  of  Frauds  and  Irrevocable;  and  sub- 
sequent ratification  by  parol  must  be  held  to  bo 
equivalent  to  a  precedent  authority.' 

"In  Thampeon  v.  MeElarnej/,  S2Fh.  174,  the 
license  claimed  was  the  right  to  cast  sawdust 
into  a  stream  upon  which  the  plaintiff  was  a 
lower  riparian  owner.  It  was  shown  that  the 
defendant,  Thompson,  had  been  induced  to  put 
his  mill  where  it  was,  and  in  a  different  place 
from  what  he  had  intended,  at  the  su(?gestion 
of  one  Beckwith,  under  whom  plaintiff  claimed, 
upon  the  express  agreement  that  he  was  to  have 
the  privilege  of  casting  his  sawdust  into  the 
stream.  There  were  other  considerations  which 
entered  into  the  agreement,  which  had  been 
fully  complied  with  on  the  part  of  the  defend- 
ant In  discussing  the  application  of  the  doc- 
trine of  irrevocable  license  to  the  case  In  hand, 
it  is  said  by  Woodward,  J.:  'The  ground  was 
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CMCS  quoted  couM  ihcrcFore  have  no  appli 

tEoQ.  It  wu  raid  tbal  "Tboinpeon  propoeed 
U)  build  the  mill  at  Eill  events,  and  did  build  on 
Ob  onu  land.  Tbe  mill  could  be  enjoyed  as 
veil,  and  be  of  as  much  use  to  him,  at  one 
place  as  at  tbeotber."  That  la  hardly  so,  for  the 
chau^  caused  tbe  very  embarrassiueat  io  dis- 
poaiog  ol  tbe  mill- waste  aeaiost  which  it  was  tbe 
object  of  the  aereement  io  provide.  Suppose  a 
man,  having  selected  a  Rite  for  a  building, 
changes  It,. and  builds  bis  bouse  ad joiDitii:  that 
of  a  neighbor,  at  the  latter's  invitation.  In  do- 
ing this  he  closes  up  the  windona  on  one  side 
of  the  neighbor's  bouse.  Is  it  possible  that  at 
tbe  Dcighhor'B  death  his  heirs  or  alienee  may 
enforce  Che  destruction  of  the  builder's  house 
by  setting  up  the  doctrine  of  ancient  lighUT 
Or  suppose  the  offered  use  ot  a  right  of  ivay 
were  Ibe  molive  of  the  chance.  Could  the 
neighbor's  beiis  or  alienee  oust  the  bnilder  from 
Iheen  joyment  of  the  right  because  he  poasessed, 
by  the  agreement,  only  an  easement  reating 
In  parol  grant f 

"WebavehereasupposItitiouHCase,  assumed 

.....    — ,.._._  .11 .= ^g  doctrine 

1  all  fours 
-  ..  .    .  ^  way 

granted  by  parol  over  one  man's  land  to  an  ad- 
Joining  owner,  who  builds  on  his  own  land  fa 
a  different  way,  that  la  to  say,  in  a  diflerent 
place,  from  what  be  would  have  built,  except 
for  Ihe  promise  relied  upou.  The  unquefition- 
able  right  of  the  latler  to  the  enjoyment  of  the 
privilege  soac(|uired  is  thus  advanced  to  suBtata 
tlie  claim  of  the  defendant  to  an  irrevocable 
license  in  that  case.  Tbe  positions  are  here  ex- 
actly reversed  from  that  suggested  by  defend- 
ant's counsel.  Instead  of  the  doctrine  of  irrev- 
ocable license  not  being  extended  to  other 
than  casesof  water-rights,  we  have  it  illustrated 
by  tbe  supposed  case  of  a  right  of  way.  and 
from  that  carried  over  and  applied  to  a  privi- 
legeconcemingwaler,  Theselhreecases,  tbere- 
forp,  which  I  have  discussed,  confirm  to  its  full 
extent  the  principle  upon  Which  tbe  present 
case  must  be  decided.  There  is  no  way  of  es- 
caping their  eSect,  or  of  denying  their  appli- 
cability. They  entirely  sustain  the  conclusions 
of  Uie  master,  and  rule  tbe  case  In  the  plain- 
tiff's favor.  The  defendants  are  furthermore 
,  affected  with  both  actual  and  constructive  no- 
'  tioe  of  the  right  to  which  the  plaintiff  lays 
claim.  Not  only  were  ch^  directly  notified  of 
its  existence,  but  they  could  not  use  their  eyes 
without  having  it  plainly  called  to  Ibeii  atten- 
tion. It  was  an  evident  servitude  existing  over 
the  one  building,  in  favor  of  tbe  other,  and 
arising  out  of  tbe  permanent  form  In  which  the 
building  had  been  constructed.  They  were 
thus  put  uponsucb  Inquiry  as  would  have  elu- 
cidated the  facts  upon  which  tbe  plaintiff  now 
JusUy  relies,  and  are  bound  thereby." 

From  that  Judgment  defendants  look  this 
appeal. 

Memr:  Jmua*  H,  Torrey,  W,  H.  Je>- 

#ap  and  C.  Smltli,  for  appellants: 

"The  fact  that  the  agreement  as  to  the  use  of 
the  aiaiiwayi  was  one  of  tbe  condderationa ' 
1L  R.A. 


Johnum  T.  SkiUman.  29  Minn.  90. 

To  give  rise  to  an  estoppel,  it  is  essential 
that  a  person  is  misled  to  his  injury,  and  even 
this  la  not  sufficient  h)  support  an  equitable  es- 
toppel. To  do  this  tbe  Injury  must  he  of  such 
a  character  IhaC  it  cannot  be  compensated  in 
dam  ages. 

Uuffy.  MeOavies,  58  Pa.  300. 

A  perspn  who  has  merely  omltud  to  do  ft 
thing  can  be  placed  in  ttata  guo.  Id  this  caaa 
all  that  is  ne^ed  is  to  (upi>ly  tbe  omission,  put 
tbe  stairway  in.  And  while  the  Phelps  estate 
may  have  U>  answer  in  damages  for  the  cost  of 
so  doing,  neither  Phelpa  nor  hia  grantee*  ara 
estopped. 

See  Jaekmn  AB.Co.f,  Phitadttphia,  W,  <l 
B.  S.  Co.  11  Am.  L.  Reg.  H.  8.  880;  Wot/t  y. 
Frott,  4  Sandf.  Ch.  t%. 

In  the  case  in  hand  tbe  contract  is  not  clearljr 
proved,  either  as  regards  itaezlstence,  lis  termsr 
■Is  subject  matter.  Its  consideration  or  its  du- 
ration, Tbe  evidence  nowhere  shows  tbe  ex- 
penditure of  a  single  dollar  on  the  faith  of  tfa« 
contract.  In  case  the  contract  was  not  enforced 
the  plaiutiS  would  not  be  injured,  or  if  injured 
such  injury  could  be  adequslely  coDipensated 
in  damages.  These  facts  take  the  caie  out  of 
L«  Fewet.  Z:«J'«>r«,4Serg.&  R.  241,  and  that 

See  B«yl  v.'  PHladatpkia,  W.AB.H.  Co.  5J 
Pa.  470;  >/aabi04  <e  5.  Co.  v.  Fkiiadeiphia.  W.  <* 

B.  R.  Go.  ivpra;  Mott  v.  Clarlc,  9  Pa.  404. 
There  was  no  possession  by  Pierce  amount- 
ing to  constructive  notice,  and  nothing  which 
made  inquiry  a  duty. 

Bogg*  V.  Varner.  0  Watts  &  S.  4?4;  JfrsAoA 
V.  WiUiami,  48Pa.  2Se;  Wade.  Notice,  'imiS, 
290;  ScoU  V.  OaUagher,  14  Serg.  &  R.  833. 

Ate$*ri.  Edward  N.  Willard  and  Ever- 
ett W»rr«ii,  for  appellees: 

Tbe  facts  in  (his  case  show  an  irrevocable 
license  granted  to  U.  S.  Pierce,  bis  heirs  and 
assigns,  in  and  to  tbe  use  of  tbe  stairways  and 
corridors  in  question. 

Washb.  Easem.  4ch  ed.  p.  30;  Qoddard, 
Ea.sem.  p.  00;  Herman,  Estoppel,  §  1140.  Se* 
Tuiteon License,  2  Am.  Lead.  Cas.  Bthed.  p.  660; 
U  Ftm  V.  LtFevre,  4  Serg.  &  R  241;  Btr»c*  v. 
Kern.  14  Serg.  &  K.  267;  StDartt  v.  Swim.  4 
Pa.  858;  Campdeil  v.  McCo}/,  21  Pa.  263;  McXel- 
Up  V.  Memtnny,  4  Watts,  817:  laey  v,  Amett. 
83  Pa.  IBS;  Cumberland  Vallej/  S.  Co.  t.  Mo- 
Lanahan,  69  Pa.  24;  TAompion  v.  MeSSarney.  8> 
Pa.  174;  1  Story,  Eq.  p.  S2U: Leoit  v.  Oarttairt, 
a  Wbart.  103:  Houm  Y.  Montgomery,  1  Wwt. 
Rep.  700,  19  Mo.  App.  170;  Snauxfm  t.  Wila*. 
lOInd.  14;  TAiM-y.  MilUr,  27  Ind,  S84;av«r« 
V.  Vox,  06  Ind.  1G7;  Buthanan  v.  Longaniport, 

C.  da.  W.  R.  Go.  71  Ind.  26B:  ffiiaf  fer^ 
Iron  Co.  V.  Wrigkt.  83  N.  J.  Eq.  348;  MeA  t. 
Breekenridge.  20  Ohio  St.  B48;  MiUer  v.  Brovnt. 
88  Ohio  Bt.  5i7;Bu«<fav.  SiMard.  50111.335. 

When  a  licenseis  so  far  executed  that  tbe  rev- 
ocation of  it  would  be  a  fraud,  an  equitable 
right  will  arise  in  tbe  nature  of  an  easement 
which  may  tie  transferred  to  third  peraous,  and 
will  be  binding  on  everyone  claiming  throu^ 
or  under  the  licensor  with  notice. 

a>atT.iVt<4;«n,UGa.  881;/'i^t«rT.  Awwm- 
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ing.  4  R.  I.  47;  Demjmu  v.  fjtop,  61 N.  Y.  462; 
Muttemeier  v.  Albro,  18  N.  Y.  48;  Earwood  v. 
BenUm,  82  Vt.  724. 

Per  Curiam: 

This  case  has  been  so  well  discussed  by  the 


learned  jads^  of  the  court  below  that  we  affirm 
the  decree  for  the  reasons  given  by  him. 

Decree  affirmed,  and  the  appeal  diemissed  at 
the  eoste  of  the  appellants. 

Mitchell,  Oh.  J.,  and  WiUiame,  J.,  ab- 
sent. 


NEW  YORK  COURT  OF  APPEALS    (2d  Div.). 


Trustees,  etc.,  of  the  TOWN  OF  BROOK- 
HAVEN,  Appts., 

V. 

Egbert  T.  SMITH  et  at.,  Respts, 

(118  N.  Y.  034.) 

1.  Where  the  inhabitants  of  a  town  vot- 
ed and  agreed  that  a  person  mig^ht 
purchase  xrom  the  lodians,  and  peaoeabJy  en- 
ioy^  certain  tracts  of  land,  on  his  acquaintinff 
them  of  an  Intent  to  pnrohase  them,  and  requir- 
ing to  know  whether  the  town  laid  any  claim 
thereto  or  not,  and  in  the  following  year,  when  a 
patent  obtained  by  him  was  publicly  read,  voted 
and  agreed  to  acquiesce  in  the  limits  and  bounds 
of  his  patent,and  the  privileges  therein  contained, 
the  town  is  estopped  from  claiming  many  years 
afterward  that  it  had  title  to  the  lands  purchased 
by  him  when  he  obtained  this  patent, 

S*  A  Iklse  representation  or  oonoeal- 
ment  of  material  fiicts*  or  a  design  to  mis- 
lead. Is  not  necessary  to  constitute  an  equitable 
estoppel  by  an  act  whioh  was  voluntary  and  cal- 
oulated  to  mislead,  and  actually  has  misled  an- 
other acting  in  good  faith. 


8.   If  one  is  indnced  to  purchase  land  by 
the  acts  or  representations  of  an(»thca* 

designed  to  influence  his  conduct,  and  creating  a 
reasonable  belief  on  bis  part,  under  which  he 
acta,  that  he  is  thereby  acquiring  a  valid  title  to 
the  same,  the  party  who  thus  has  Influenced  him 
is  estopped  from  setting  up  his  own  title,  existing 
at  the  time  of  the  purchase,  against  that  of  the 
purchaser. 

(March  U,  1800.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  Judgment  of 
the  Suffolk  Circuit  entered  upon  a  verdict  di- 
rected for  defendants  in  an  action  to  recover 
possession  of  certain  land  covered  by  water. 
Affirmed. 

Statement  by  Brown*  J.: 

This  action  is  in  the  nature  of  ejectment  to 
recover  land  under  water  of  a  part  of  Great 
South  Bajr  of  Long  Island. 

The  plaintiffs'  title  rests  upon  two  colonial 
charters  granted  to  the  inhabitants  and  free- 
holders of  the  Town  of  Brookhaven. 


NOTS.— EJQttttohle  egtoppei. 

Equitable  estoppel  consists  In  holding  for  truth 
a  representation  acted  upon,when  the  person  mak- 
ing it  seeks  to  deny  its  truth  and  to  deprive  the 
other  party  of  the  benefit  obtained.  Grans*  App. 
8  Gen  t.  Bep.  176, 177, 116  Pa.  28S. 

It  is  founded  on  deceit,and  has  its  jusdflcation  in 
the  duty  of  courts  to  prevent  the  accomplishment 
of  fraud.  The  same  rule  applies  whether  the  ap- 
pUcation  of  the  doctrine  be  sought  in  a  court  of 
ohancery  or  of  law.  Laub  v.  I^wbridge,  71  Iowa, 
886;  Milliken  v.  Dockray,  6  New  Bug.  Bep.  861, 80 
Me.  88. 

Where  a  person  tadtly  encourages  an  act  to  be 
done,  he  cannot  afterwards  exercise  his  legal  right 
in  opposition  to  such  consent,  if  his  conduct  in- 
duced the  other  party  to  change  his  po8ition,so  that 
he  will  be  pecuniarily  prejudiced.  Swain  v.  Sea- 
mans,  76  U.  S.  9  WaU.  254  (10  L.  ed.  664). 

So  when  a  person  encourages  or  induces  another 
to  buy  an  estate,  he  is  estopped  from  thereafter 
setting  up  any  prior  claim  he  may  have  had.  Bat- 
oliff  V.  Bellfonte  Iron  Works  Co.  10  Ky.  L.  Bep.  643. 

An  estoppel  in  pais  arises  where  one  is  prejudiced 
by  the  willful  act  or  declaration  of  another  upon 
whose  conduct  the  former  has  rightfully  acted. 
Ensel  V.  Levy,  46  Ohio  St.  266. 

The  acts  and  admissions  of  a  party  operate 
against  him  where,  in  good  conscience  and  honest 
dealing,  he  ought  not  to  be  permitted  to  gainsay 
them.    Laub  v.  Trowbridge,  su/pra. 

When  an  act  is  done  or  a  statement  made  by  a 
party, which  cannot  be  contradicted  without  fraud 
on  bis  part  and  injury  to  others,  whose  conduct  has 
been  influenced  by  the  act  or  omission,  the  char- 
acter of  estoppel  will  attach  to  what  would  other- 
wise be  a  mere  matter  of  evidence.  Union  Mut.  L. 
Ins.  Go.  V.  Slee,  10  West  Bep.  166, 128  111.  67. 

7L.RA. 


It  is  of  the  essence  of  an  estoppel  in  pais  that  the 
party  having  authority  to  act  in  the  matter  has 
knowingly  done  an  act  to  influence  the  con- 
duct of  the  other,  and  that  the  other  has  acted  on 
the  faith  of  that  act  S*..  Louis.  A.  ft  T.  H.  R.  Co. 
V.  BeUevflle,  10  West  Bep.  606,  122  lU.  376;  Colum- 
bus  V.  Columbus  Street  R.  Co.  10  West  Bep.  440.  46 
Ohio  St  96;  Lux  v.  Haggin,  60  OaL  266. 

Declarations  or  admissions,  express  or  Implied, 
made  for  the  purpose  of  influencing  the  conduct  of 
another,  if  the  designed  effect  ensues,  are  conclu- 
sive upon  the  party  making  them;  but  an  estoppel, 
being  in  Its  nature  defensive,  will  not  be  used  to 
effectuate  a  gain,  and  will  not  be  enforced  further 
than  is  requisite  to  protection  from  injury.  Adler 
V.  Pin,  80  Ala.  SSL 

Inducing  another  to  occupy  o  disodvantoiiFcoua  posl^ 

The  doctrine  of  estoppel  in  paie  is  applicable  to 
one  who  has  induced  another  to  occupy  a  position 
whioh  he  otherwise  would  not  Burke  v.  Grant  2 
West  Rep.  884, 116  Dl.  124;  Brooke  v.  New  York,  L. 
E.&W.  R.Co.lCentRep.126,106  Pa.620;  Hedge- 
peth  V.  Rose,  96  N.  0. 41;  Phoenix  Mut  L.  Ins.  Co.  v. 
Doster.  106  U.  a  80  (27  L.  ed.66). 

An  estoppel  results  from  conduct  which  was  in- 
tended to  induce,  and  has  induced,  another  to  act 
to  his  disadvantage.  Tyler  v.Odd  Fellows  Mut  Relief 
Asso.  6  New  Eng.  Bep.  196, 145  Mass.  134;  Adams  v. 
Rockwell,  16  Wend.  818;  Christiansen  v.  Linf  ord,  8 
Robt225. 

The  act  or  statement  relied  upon  as  an  estoppel 
must  have  induced  action,  and  the  acting  party 
must  be  injured  by  repudiation.  Union  Mut  L. 
Ins.  Co.  v.  Slee,  10  West  Bep.  154, 123  lU.  07;  WelJs 
V.  Austin,  4  New  Eng.  Bep.  799,  66  V 1 157;  Seekel  v. 
Norman,  71  Iowa,  264. 


See  also  42  L.  R.  A.  466. 


706 


New  York  Coubt  ^f  APFEALa. 


Mab., 


The  first  was  granted  March  7,  1666,  by 
Governor  Nlcolls,  and  conveyed  "all  that  tract 
of  land  which  already  hath  been,  or  that  here- 
after shall  be  purchased  for  and  on  bebalf  of 
the  said  Town,  whether  from  the  native  Indian 
proprietors  or  others  within  the  bounds  and 
limits  hereafter  set  forth  and  expressed." 

The  said  tract  extended  **nortb  to  the  Sound, 
and  south  to  the  sea  or  main  ocean,"  and  in- 
cluded the  greater  part  of  the  large  body  of 
water  lying  on  the  south  side  of  Long  Island 
and  known  as  the  Great  South  Bay. 

The  second  charter  was  granted  Dy  Governor 
Dongan,  December  27,  1686,  and  was  confirm- 
atory of  the  I^icolls  charter.  It  granted  the 
same  tract  of  land,  together  with  "the  marshes, 
swamps,  rivers,  waters,  lakes,  ponds,  creeks 
and  harbors,"  etc.  "Saving  to  his  most  sacred 
majesty  aforesaid,  his  heirs  and  successors,  all 
the  tracts  and  necks  of  land  that  lieth  to  the 
south  within  the  limits  and  bounds  aforesaid 


that  remain  unpurchased  of  the  native  In- 
dians." 

The  defendant  Smith  made  his  title  through 
two  Indian  deeds  dated  respectively  ^p.'il8» 
1692,  and  April  9,  1698,  made  to  WiUiam 
Smith,  defendant's  ancestor,  the  first  of  which 
covered  the  premises  in  dispute;  and  a  deed  or 
patent  from  Benjamin  Fletcher,  captain-general 
and  governor-in-chief  of  the  Froviuce  of 
New  York,  to  William  Smith,  dated  October 
9,  1693. 

He  further  Introduced  in  evidence,  in  sup- 
port of  his  title,  the  following  extracts  from 
the  public  records  of  the  town: 

"Town  awd  William  SmrH. 

"At  a  town  meeting,  upon  the  28th  day  of 
March,  1698,  CoL  William  Smith,  of  Brook- 
haven,  did  then  and  there  acquaint  the  Town, 
as  he  did  before,  that  with  the  governor's 
license  he  had  purchased,  and  intended  to  pur- 


Whereone  by  his  words  or  willful  conduct  or  hy 
ne£rlt£>enoe  causes  aaotber  to  believe  in  the  exist- 
enoe  of  a  certain  state  of  things,  and  induces  him 
to  act  on  that  belief  so  as  to  alter  his  own  previous 
position,  the  former  is  estopped  from  denyinff  the 
existence  of  that  state  of  facts.  Tousley  v.  Board 
of  Education,  80  Minn. 419;  Humphreys  v.  Ilnoh,  07 
N.  C.  808. 

What  I  induce  my  n^hbor  to  regrard  as  true  Is 
the  truth,  as  between  us,  if  he  has  been  misled  by 
my  asseveration.  Kirk  v.  Hamilton,  108  U.  8. 76  (26 
L.ed.82). 

So  one  who  Induces  another  to  purchase  land  by 
tellinff  him  that  the  vendor  can  make  a  goo^  title 
Is  bound  by  those  representations,  and  cannot 
thereafter  claim  that  he  himself  had  a  right  to  the 
land  as  against  the  vendor.  Shuf  ord  v.  Shingler,  80 
8.  a  612:  Greer  v.  Greer,  11  Ky.  L.  Rep.  890. 

One  inducing  another  to  purchase  land  of  whtoh 
he  is  the  true  owner,  although  ig'norant  thereof,  is 
estopped  from  setting  up  his  title.  Putnam  v*  Ty- 
ler, 10  Cent.  Bep.  762, 117  Pa.  670. 

Actual  fraiud  not  an  eeaentidl  elemenL 

Although  fraud  may  be,  and  often  is,  an  ingre- 
dient in  the  conduct  of  the  party  estopped,  it  is, 
nevertheless,  not  an  essential  dement.  See  note  to 
Galbraith  v.Lunsf ord  (Tenn.)  1  L.  B.  A.  622;  Waring 
Y.  Sombom,  82  N.  Y.  60i. 

It  is  sufficient  if  the  conductor  the  party  induced 
another  to  act  upon  it,  and  that  che  other  did  act 
upon  it.  See  2  Pom.  Eq.  Jur.  H  804-807,  criticising 
the  case  of  Brant  v.  Virginia  Goal  ft  Iron  Go.  86  U. 
8.  826<23L.ed.027). 

It  is  not  necessary  that  there  should  be  a  prior 
positive  fraud,  to  create  an  equitable  eetoppeL 
Kelley  v.  Fisk,  0  West.  Rep.  180, 110  Ind.  662. 

The  doctrine  of  equitable  estoppel  does  not  de- 
pend upon  any  fraudulent  design,  but  it  Is  applied 
to  avert  injurious  consequences  from  having  been 
misled  by  the  conduct  of  another.  Hill  v.  Black- 
welder,  118  111.  288;  Chapman  v.  Chapman,  68  Pa.  214; 
Miller  v.  MiUer,  60  Pa.  16:  Favill  v.  Roberts,  60  N.  Y. 
222;  Tilton  v.  Nelson,  2T  Barb.  605;  Wells  v.  Pierce, 
27  N.  H.  608;  Wilcox  v.  Iowa  Wesleyan  Dnlversity, 
82Iowa«867;  1  Story,  Bq.  Jur.  M  188, 887. 

He  who  advises  and  encourages  another  to  buy 
of  a  third  person  a  right  to  which  he  has  himself  a 
title  is  postponed  in  equity  to  such  purchaser.  Hart 
V.  Giles,  67  Mo.  180. 

He  will  be  bound  by  the  sale,  and  neither  he  nor 
his  privies  will  be  at  liberty  to  dispute  the  validity 
of  vendee's  title.  Barbam  v*  Turbevllle,  1  Swan 
(Tenn.)  438, 97  Am.  Deo.  784, 

7  L.  R.  A. 


Silent  acqu/UKence, 

If  a  person  owns  or  has  a  claim  to  property,  and 
he  stands  by  and  permits  it  to  be  sold  without 
giving  notice  or  asserting  his  rights,  he  is  estopped 
from  settinir  up  his  claim  or  title  against  the  pur- 
chaser. Trapnall  v.  Burton,  24  Ark.  880;  Danley  v. 
Rector,  10  Ark.  211;  Markham  v.  O'Connor,  62  Ga. 
188;  Shall  v.  Biacoe,  18  Ark.  142;  Corbett  v.  Noiw 
cross,  85  N.  H.  00;  WendeU  y.VanUenselaer,lJohna. 
Ch.  844;  McPherson  v.  Walters,  16  Ala.  714. 

It  is  the  duty  of  a  party  to  disclose  his  claim  to 
property,  and  where  he  knowingly  suffers  third 
persons  to  purchase  property  without  disclosing  his 
claim,  he  cannot  afterwards  be  permitted  to  assert 
his  legal  title  against  an  innocent  purchaser.  Trap- 
nall v.  Burton  and  Markham  v.  O'Connor,  aupra; 
Anderson  v.  Hubble,  83  Ind.  676;  Brown  v.  Bowen, 
80  N.  Y.  641;  Oorkhill  v.  Landers,  44  Barb.  228;  Boe- 
ton  ft  P.  U.  Corp.  v.  New  York  &  N.  E.  R.  Co.  13  R. 
L  286;  Sturm  v.  Parish,  1  W.Va.  136;  First  Nat.  Bank 
V.  Hammond,  61  Vt.  216;  Smith  v.  Ford,  48  Wis.  146; 
Shall  V.  Biscoe,  18  Ark.  142;  Corbett  v.  Norcross, 
gupra;  Breeding  v.  Stamper.  18  B.  Mon.  176;  Guthrie 
V.  Quinn,  48  Ala.  668;  Thompson  v.  Blanchard,  4  N. 
Y.  803;  Baldwin  v.  Brown,  16  N.  Y.  850;  Buckings 
ham  V.  Smith,  10  Ohio,  288;  Hill  v.  Epley,  31  Pa.  834; 
Morgan  v.  Chicago  &  A.  R.  Go.  06  U.  S.  716  (24  L.  ed. 
748);  Baboook  v.  Utter,  1  Keyea,  407,  1  Abb.  App. 
Dec.  87. 

The  legal  owner  oonoealin^  his  title,  and  suflTer- 
ing  others  to  expend  money,  will  not  be  permitted 
to  assert  his  title  and  thereby  defeat  the  Just  ez* 
peotation  upon  which  such  expenditure  was  made. 
Storrs  V.  Barker,  6  Johns.  Ch.  168;  Carliale  v.  Cooper, 
21 N.  J.  Eq.  601;  American  Exch.  Bank  v.  Webb,  U 
How.  Pr.  188;  Roes  v.  EUzabethtown  &  a  R.  Co.  S 
N.  J.  Eq.  422;  Hume  v.  Shreve,  4  N-  J.  Bq.  116;  Mor- 
ris &  E.  R.  Co.  v.  Prudden,  20  N.  J.  Eq.  63L 

The  equitable  principle  of  estoppel,  that,  where 
one  has  neglected  to  speak  when  It  was  his  duty  to 
speak,  he  wiU  be  estopped,  may  be  enforced  In  an 
action  at  law  when  it  goes  to  the  whole  action. 
Fowler  v.  Parsons,  8  New  Eng.  Rep.  440, 148  Mass^ 
401;  Michigan  P.  M.  ft  Mfg.  Co.  v.  Parsell,  88  Mloh. 
480;  Hall  v.  Fisher,  0  Barb.  81;  Beason  v.  Bveland,  86 
N.  J.  Bq.  472. 

Such  a  party  shall  not  afterwards  be  permitted  to 
enforce  his  legal  rights  to  the  prejudice  of  an  in- 
nocent third  party.  Town  v.Needham,  8  Paige,  6SB( 
Pell  V.  Tredweli.  6  Wend.  686;  Flnnegan  v.  Garahar, 
61  Barb.  260:  Baboook  v.  Utter,  82  How.  Pr.  460^ 
Voorheesv.  Presbyterian  Ohuroh,  6  How.  Pr.fliL   . 


cliue,  dlven  iracti  of  lani)  unpurchased  of 
the  Indian  natives  b;  tbe  Tofru,  and  witb!n 
Ibe  llmita  of  tbeir  patent  and  reserved  to  their 
majesties  by  tbeir  palent,  and  did  require  to 
Icnow  nhetlier  tlie  Town  kid  any  cluim  to  tlie 
same  or  not  and  whether  Ihej  were  conleal 
tbat  bf,  tlJe  said  Smith,  should  purchase  and 
peacenblj  enjoy  the  same.  Voted  and  agreed 
that  the  above  said  Col.  fimilb  may  purchase 
and  peaceably  enjoy  aa  aforesaid. 

"At  a  mcetlog  of  the  irusleeB  of  tbe  free- 
boldersHndcommoiiBliy  of  theTownofBrook- 
beven,  upon  the  3Tth  day  of  November,  1698, 
at  the  aame  time  Col.  William  Smith  did  cause 
bis  patent  to  be  read  before  tbe  Imstees  above 
said,  and  each  and  every  of  them  did  declare 
that  they  hod  nothing  to  object  against  the 
limits,  bounds,  poners,  privileges  wiibin  the 
«aid  patent  contained. 

"Upon  the  Ist  day  of  May,  1604,  being  elec- 
tion diay.  Col.  William  Smitn  caused  hie  patent 


o  be  publicly  read  before  tbe  freeholders  of 
'  s  Town.  It  is  voted  and  agreed  bv  th"  ""  " 
13  and  freeholders  above  said  that  Ihey 


the  Town's  behalf,  agree  and  forever  acquiesce 
in  the  limits  and  bounds  of  (he  saidpatetit,  and 
do  assent  and  consent  to  the  powers,  privileges 
and  immunities  and  ezeroptions  therein  con- 
tained, so  far  aa  the  same  may  anyways  con- 
cern tbe  Township,  saving  to  the  several 
particular  ioliabilants  such  eliares  of  meadow 
at  South  Bav  by  tbem  unsold,  as  tbe  same  was 
laid  oul  to  tnem  within  the  limits  and  bounds 
aforesaid." 

On  September  21,  1693,  the  said  William 
Smith  and  the  trustees  of  the  Town  entered 
into  an  agreement  in  writing  which  recited  the 

?urcbflBe  by  Smith,  with  Uie  conseot  of  the 
own,  of  certain  tractsof  landwitbiu  tbelimits 
of  tbe  Town's  patent,  and  which  had  never 
been  purchased  by  Ibe  Town  from  Ibe  Indians, 
and  then  fixed  aud  deHned  the  north  boundary 
Kne  between  Smith's  lands  and  tbe  lands  of  tbe 
Town. 

The  defendant,  Egbert  P.  Smith,  succeeded 
to  Col,  William  Smith's  title.  The  other 
defendants  are  lessees  of  Egbert  Smith. 

The  trial  court  directed  a.  verdict  in  favor  of 
tbe  defendant,  to  which  the  plaintiff  excepted. 
The  other  facts  are  slated  In  the  opinion. 

Mr.  Hleoll  Flo^d,  for  appellants: 
In  order  to  an  equitable  eetoppdorestoppelby 
conduct  the  following  elements  should  concur; 

1.  There  must  have  been  a  false  represen- 
tation or  concealment  of  material  facts. 

2.  The  representation  must  have  been  made 
with  Ibe  knowledge  of-  the  facts. 

8.  Tbe  party  to  whom  it  was  made  must 
liave  been  ignorant  of  the  truth  of  the  matter. 


JbAnwnv.  Melntoih,  21  U.  8.  8  Wheat.  H3 
(8  L.  ed.  681);  Angell,  Tide  Waters,  p.  47; 
Peoplty.  DibhU,  IBN.T.  203,  212;  J/(rr<i«  v. 
WaddeU,  41  U.   S.  10  Pet.  3G7  {10  L.  ed.   997). 

Mr.  Wilmat  M.   Smith  for  respondents. 

Brown,  J.,  delivered  the  opinion  of  the 

This  court  decided  in  BroohAatien  v.  Strong, 
60  N.  Y.  50,  and  again  in  Band  v.  Ne^tton,  92 
M.  Y.  89,  that  under  the  Town's  charters  il  had 
title  to  tbe  land  under  the  waters  of  the  navi- 
^ble  bays  and  harbors  within  the  limits  deflued 
in  those  instruments.  These  cases,  however, 
afford  no  aid  to  the  solullon  of  the  question 
now  presented,  for  the  rertson  that  in  the  first 
action  tlie  patent  under  which  defendant  ctiiims 
was  a  part  of  llie  Town's  title  to  the  land  then 
in  dispute,  end  the  second  involved  tbe  title  to 
land  under  water  on  the  north  side  of  ibe 
island  entirely  outside  of  the  limils  of  defend- 

Tlie  learned  counsel  for  the  appellants  claims 
that  the  patent  to  William  Smith  did  not  ia 
terms  convey  any  part  of  the  bay.  This  prop. 
ositioQ  cannot  be  sustained. 

The  grant  recites  tbe  issuingof  a 


"said  necfis  and  tracts  of  land,  .,,__, 

island  within  said  bay  bounded  westward  from 
tbe  main  sea  or  ocean,"  etc.  It  then  grants  to 
Col.  William  Smith  and  bisheirs  the  "afore- 
recited  necks  and  tracts  of  land  within  tbe  re- 
spective boundsbefore  mentioned,  loficther  with 
tbe  waters,  rivers,  lakes,  creeks,  harbors,  bays, 
islands,  fishing,  fouling,  etc.,  and  all  rights 
.  .  .  privileges  .  .  .  and  appurtenances  what- 
soever to  the  aforesaid  necks  and  tracts  of  land, 


express  terms.  The  bay  ia  not  described  as 
appurtenant  to  the  neck  and  tracts  of  land,  but 
the  bay  is  conveyed  with  all  tbe  benefits  and 
privileges  appertaining  thereto. 

Almost  identical  laneuags  is  used  In  the 
Dongan  Charter  to  the  Town,  and  this  court 
held  It  sufficient  to  convey  [he  title  to  land  under 
water  {BroolAatien  v.  Strong,  lupra),  and  that 
dedsion  must  control  tbe  consti'uction  of  the 
grant  to  Smith. 

The  laud  in  dispute  being  therefore  within 
the  grant  to  William  Smith,  I  think  the  case 
presents  all  the  elements  of  an  equitable  estop- 
pel against  the  Town.  It  is  not  necessary,  aa 
la  claimed  in  one  of  tbe  briefs  subuitled  to  ua 
by  the  appellant,  to  constitute  an  equitable 


ttuoi  Bank  t.  Eeene,  53  Me.  108. 

If  Ibose  declarationfi  ftffecied  the  conduct  of 
Smith  with  tefereoce  to  the  land  purcbfl»ed,  so 
that  it  would  bu  unjust  or  InjuiiouB  uow  to 
those  who  have  Bucceeiied  him  to  prrmit  the 
plHiollO  to  set  up  iu  title  contrar;  to  the  tnith 
of  ila  declaralinu,  it  is  sufScient.  That  which 
micht  not  amouol  to  au  estoppel  at  the  time  the 
declnrRlion  is  made  may  become  auch  by 
raiitlcatioD  or  acquiesce  ne'e.  Bigelow,  Estop. 
5th  ed.  650;  Faxton  t.  Faxon,  28  Miob.  15fl. 

The  auiboTilies  in  this  State  are  all  liarmo- 
nious  OD  the  subject  of  estoppel  inpait. 

When  a  party,  either  by  liis  declarationi  or 
conduct,  has  induced  a  third  person  lo  act  in 
a  particular  maauer,  he  will  not  afterwards  be 
permitled  to  deny  the  truth  of  the  admission, 
if  the  consequence  would  be  to  work  an  injury 
to  such  third  person  or  lo  someone  ckjmini; 
under  him,  Wtn^dlv.TanlUnttelaer,  1  Johns. 
Ch.  844,  864;  Storrt  r.  Barker,  6  Johns.  Ch. 
166;  Tavn  t.  A'eedAam,  3  Paige,  Ch.  545:  Zksell 
T.  Odtll,  8  Hill,  215;  also  seed  Laming  opinion 
of  Judge  Bronson,  approved  in  Kinnegan  v. 
GarraluT,  47  N.  T.  500;  Brown  v.  Spragw,  5 
Denio,  545;  Plumb  v.  Cattaraitgvt  Int.  Co.  18 
N.  T,  893;  Wel/and  Canal  Co.  v.  HathaKav, 
8  Wend.  488;  Tliompeon  t.  Blajiehard,  4  N.  Y. 
303;  Conti-nental  Nat.  Bank y. Com.  Nat.  Batik, 
60  N,  T.  575;  Armour  v.  Mick.  Cent.  B.  Co. 
86  N.  Y.  111-122:  JV™  Tork  Ruiber  Co.  v. 
Jtoihery,  107  N.  T.  310-816,  9  Cent.  Rep.  827. 

Numerous  cases  where  this  principle  haa 
been  applied  tA  real  estate  are  collected  in 
Washburn  on  Real  Property,  vol.  8,  chap.  11, 
§  0,  to  which  reference  is  made.  When  so 
applied  it  is  as  effectual  aa  a  deed  would  be 
from  the  par^  estopped. 

The  general  rule  deduced  from  all  the  au- 
thorities is  that  if  one  is  induced  to  purchase  land 
hj  the  acts  or  lepreseotalions  of  another,  de- 
signed to  influence  bis  conduct,  and  creating 
a  reasonable  belief  on  his  part  under  which  be 
acts  that  he  Is  thereby  acquiring  a  valid  title 
to  the  same,  the  party  who  thusnus  Influenced 
him  is  estopped  from  setting  up  bis  own  title 
exjsliog  fit  the  lime  of  the  purchase  against 
that  of  the  purchaser. 

Thevnriousdeclarationsofthe  Town  through 
the  trustees  and  the  town  meetings  must  be 
construed  as  a  single  representation.  They 
were  all  in  pari  materia,  and  bad  one  purpose, 
TIE.,  to  inform  Smith  that  the  Town  maae  no 
claim  to  the  land  he  desired  to  purchase. 

The  "necks  and  tracts"  of  land  reserved  lo 
the  Crown  by  the  Dongan  Charter  could  not 
be  identified  except  by  a  declaration  by  the 
Town,  or  through  tbe  medium  of  some  lejial 
proceedings  against  the  Town.  We  have  tie 
fact  that  when  the  surrey  had  been  completed. 
and  embodied  in  the  patent,  it  was  read  to  the 
town  meeting  and  approved,  and  the  Town 
voted  "lo  agree  and  acquiesce  in  the  bounds  of 
the  pa'ent." 

It  descril)ed  particularly  "the  bay,"  and  the 
patent  obli^ted  Smith  to  pay  an  annual  quit- 
rent  lo  the  Crown. 

There  can  be  no  reasonable  doubt  that  Smith 
•ought  and  obtained  the  resolutions  of  the 
town  meetings  as  muniments  of  bis  title,  and 
that  they  were  intended  by  the  Town  to  be 
TL.R.A. 


euiy  uiu,  injiuence  ine  purcnasej  eiae  wuy  was 
tbe  inquiry  made  and  answered? 

In  the  most  deliberate  manner  possible  the 
Town  not  only  diwiaimed  onnersbip,  bnt 
agreed  and  acquiesced  in  the  purchase,  and 
in  the  boundaries  of  the  land  conveyed. 

I  am  unable  to  see  any  distinction  to  h« 
made  between  the  upland  and  the  bay.  Both 
were  conveyed  bv  the  same  instrument,  and 
tbe  resolutioa  of  iJie  town  meetings  applied  u 
much  to  one  as  to  tbe  other. 

In  reliance  upon  the  declaration  of  tha 
Town,  and  on  the  supposition  that  he  had  title. 
Smith  entered  into  possession,  and  be  and  hit 
descendants  on  the  faith  of  these  declarationa 
have  had  undisputed  possession  of  ibe  land  for 
nearly  200  years,  Tbe  Town  cannot  now  ba 
permitted  lo  deny  the  truth  of  its  declarations, 
and  assert  its  title  to  the  premises  in  dispute. 

Torepel,  however,  the  presumpiion  arising 
from  tbe  transactions  I  have  alluded  to,  so  f*r 
as  it  is  made  applicable  to  the  waters  of  th« 
bay.  the  appellant  appeals  to  the  acta  of  tbe 
parties  under  their  respective  palenla.  and  it  Is 
clsimtd  that  tbe  evidence  shows  such  user  by 
the  Town  of  the  bay  as  indicates  that  title 
thereto  was  in  tbe  Town  by  the  acquiescence 
of  all  parties,  and  that,  if  the  evidence  on  this 
branch  of  the  case  was  not  conclusive,  it  waa 
at  least  of  such  a  character  aa  to  require  th« 
submission  of  the  question  to  the  jurv. 

The  application  of  the  rule  which  denies  tba 
right  of  tbe  appellant  to  assert  at  the  present 
time  its  title  lo  the  bay,  depends  very  largely 
npoo  its  acquiescence  In  tbe  ownership  <tf 
Smith  and  his  descendants. 

I  have  assumed  sucli  acquiescence  in  tbe 
view  I  have  thus  far  talien  of  the  case,  but  If 
the  fact  be  aa  claimed  by  tbe  appellant,  the 
conclusion  I  have  reached  probably  could  not 
be  sustained  in  the  absence  of  a  finding  on 
that  question  by  tbe  jury. 

Tbe  evidence  of  the  question  of  user  is  of 
two  kinds:  firit,  certain  resolutions  of  tbe 
trustees  of  the  Town  in  reference  to  tbe  con- 
trol and  regiitntinn  of  fishing  in  the  bav;  and, 
second,  acta  of  the  inhabitants  oF  the  Town  in 
taking  fisb  and  oysters  from  the  bay. 

Tbe  fiist  covers  a  period  of  about  ten  yean 
only,  beginning  in  1759  and  ending  in  17&. 

There  is  no  evidence  that  anyone  ever  acted 
under  the  resolutions  of  the  trustees,  and  none 
that  tbev  were  ever  brought  to  the  knowledge 
of  the  defendant's  ancestors  or  that  he  ever 
heard  of  them.  The  evidence  that  the  inbatii- 
tants  of  the  Town  took  fish  from  the  bay  is 
coofiued  mainly  to  the  period  between  1863 
and  167S,  when  the  Town,  under  an  ap^e- 
ment  with  the  defendant,  Egbert  F.  Smith, 
controlled  tbe  bay. 

There  are  a  few  Instances  earlier  than  188S, 
but  it  was  not  shonn  that  ibe  penions  acted 
under  authority  from  tbe  Town.  I  can  Sod 
no  evidence  in  the  case  that  tbe  defendant 
Smith,  or  any  of  his  ancestors,  ever,  by  word 
or  act.  admitted  the  right  of  tbe  Town  to  con- 
trol tbe  fishing  In  tbe  bay,  and  In  the  absence 
of  evidence  tending  to  show  -that  fact,  no  reao- 
lullons  passed  by  the  trustees  of  tbe  Town  and 
no  acts  of  tbe  Inhabitants  In  taking  fish  frona 
tbe  bay  can  be  regarded  a*  indicative  of  till* 
In  tbe  Town, 


was  conveyed  bj  tbe  original  mnl. 

We  tliiDK  tbe  evidence  fails  to  show  ao^ 
OBer  of  Ibe  properly  in  dispute  by  the  Town. 

For  upwards  of  sixty  jears  after  tbe  grant  to 
Witliam  Bmitb,  so  far  as  the  case  informs  ua, 
(f  tbere  nas  not  absolute  acquieseence  ia 
Smith's  title  Ibere  wae  at  least  no  claim  or 
Acsertlon  bj  the  Town  of  a  right  to  control  the 
tay. 

Tbe  greater  part  of  the  bay  was  during  the 
last  century  con  veyed  to  ibe  Town  by  the  grand- 
ton  of  the  original  patentee,  and  the  Town 
now  holds  sucb  rigbts  as  it  bas  there  under 
those  conveyaoces.  In  1863  tbe  Town  took 
(mm  Uie  defendant  Egbert  F.  Smith  a  deed 
ioT  tbe  property  now  id  dispute,  agreeing  in 
consideration  of  tbat  conveyance  to  lease  out 
the  privileEes  in  the  hay  and  pay  one  half  tbe 
net  proceeds  to  Mid  deaendant. 

The  town  records  inform  us  with  reference 
to  that  conveyance  tbat  "Hon.  Egbert  F. 
Smith  offered  to  release  to  tba  Town  alt  tbat 
pftrt  of  the  bay,  etc.,  on  tbe  aame  terms  as  bis 
ancestor  releaeed  to  tbe  Town  tbe  East  Bay  In 
17S0,  so  that  hereafter  the  Town  abould  have 
control  of  all  tbe  baya  on  tbe  south  side  of  the 
fiUad,"    It  was  thereupon  resolved  "to  accept 


Smith  becoming  dissalistied  with  the  agree- 
ment and  threatening  litigation,  tbe  agreement 
was  annulled  and  the  ijroperty  reverted  to  hira. 
This  agreement  established  a  dividing  line  be- 
tween tbe  land  in  dispute  and  the  East  Bay. 

We  think  all  these  transactions  from  tbe 
date  of  tbe  patent  to  Col.  William  Bmitb  to 
tbe  anoulling  of  tbe  last  agreement  between 
tbe  parties,  speak  one  language  on  tbe  question 
of  title  and  show  acqulesoence  on  the  part  of 
the  Town  in  tbe  grant  to  Smitb. 

The  few  reeolutions  of  tbe  board  of  tmslees 
paascd  one  hundred  and  Btty  years  ago.  and 
tbe  few  instances  ot  the  Town's  people  aasert- 
ing  a  right  to  flab  in  tbe  bay,  establish  only 
that  there  was  occnsiooal  dissatisfaction  and  a 
show  of  resistance  to  Smith's  title.  But  the 
right  under  tbat  title  was  always  maintained 
and  exercised  bv  exacting  small  payments  for 
individual  privileges  and  by  occasional  leasing 
of  tbe  bay. 

There  was  on  the  evidence  no  question  for 
the  Jury,  and  the  court  rightly  disposed  of  tlM 
case  on  tbe  legal  questions  alone. 

Thsfudgmtnt  ihoiild  b»  affirmed,  teith  eoit*. 

All  concuTi  Br»dl«r  and  Hai^ht,  JJ.,  in 


NEW  YORK  COURT  OP  APPEALS. 
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1.  MtmidpHlltleBarenotampoweredto 
Iwrrow  monojr  for  municipal  purpoaea  imtess 
eipreaslf  autborlzod  to  do  so  br  stat^co,  or.  In  ttie 
absence  ot  a  atatute,  unless  tbe  pcwer  la  neccs- 
nrllr  Impllad  from  some  special  dut;  tmpoaad 
for  ttao  dlgcharga  of  wblcb  the  power  to  t>orro« 
Is  not  only  conveolent  but  Deoeasary. 

S,  A  town  111  the  St«.t«  of  New  Tork  baa 
no  power  to  Iwrrow  money. 

3.   xbe  power  to  "ralae**  money  tor  mn- 

^nloipai  purposea  <loea  not  Inoluda  the  power  to 


4.  An  ketlon  eknnot  be  maintained 
a^;nln*t  n  toim  on  notes  slven  for  laoner 
loaned  to  the  town  to  carrr  on  ordinary  lltlsa- 
tlDD.  nor  does  any  action  lie  to  reoorer  the  money 

(February  »,13«0.) 


tbe  Onondaga  Circuit  in  favor  of  plaintiU  in 
an  action  to  recover  the  amount  alleged  to  b« 
due  upon  certain  promissory  notes  given  for 
borrowed  money,    BtterKd. 


chap.  670  or  tbe  Laws  of  1368,  Issued  lu  bond* 
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to  the  amount  of  $120,000,  payable  twenty 
years  thereafter,  with  interest  at  7  per  cent, 
payable  on  the  first  days  of  August  and  Feb- 
ruary of  each  year.  By  the  terms  of  §  4  of  the 
Act  of  1868,  the  raibroad  commissioner  of  the 
Town,  an  officer  created  under  ^  1  of  the  Act, 
was  required  '*to  report  to  the  l)oard  of  super- 
visors of  the  county  wherein  said  town  or  vil- 
lage is  situated,  witbin  three  days  after  the 
commencement  of  their  regular  session  in  each 
year,  tbe  amount  of  mdnev  required  to  pay  the 
principal  and  interest  on  the  bonds  thus  issued, 
due  or  to  become  due  and  payable  during  tbe 
next  ensuinc:  ^ear,  after  deducting  any  sums 
received  as  dividends  on  tbe  stock  of  said  com- 
pany, held  by  said  town  or  village,  which  must 
be  nrst  applied  to  the  payment  of  such  princi- 
pal and  mterest;  and  the  said  board  of  super- 
visors shall  thereupon  cause  to  be  assessed, 
levied  and  collected  upon  tbe  real  and  personal 
property  of  the  said  town  or  village,  at  the  same 
time  and  in  the  same  manner  as  other  taxes, 
such  amount  of  money  assball  be  thus  reported 
as  necessary  to  pay  such  principal  and  inter- 
est, and  such  amount  when  collected  shall  be 
paid  to  and  applied  by  the  commissioners  to 
the  payment  of  the  said  principal  and  interest 
of  tbe  bonds  aforesaid." 

In  pursuance  of  this  provision  the  railroad 
commissioner  of  the  Town  of  Salina,  with 
moneys  raised  for  that  purpose,  paid  the  inter- 
est upon  the  bonds  as  it  became  due  to  and  in- 
cluding August  1, 1880.  On  December  1, 1880, 
he  presented  to  the  clerk  of  the  board  of  super- 
visors a  report  directed  to  tbe  board  in  which, 
in  conformity  with  the  provisions  of  the  Act, 
he  stated  the  amount  required  to  pay  the  prin- 
cipal and  interest  to  become  due  during  the 
next  ensuing  year.  That  report  was  taken  by 
the  supervisor  of  Salina  and  no  action  was 
taken  thereon  by  the  board  of  supervisors.  On 
the  27th  of  January,  1881,  Francis  Alvord,  who 
was  then  supervisor  of  the  Town,  and  Leman 
B.  Pitcher  commenced  an  action  as  individuals 
and  taxpayers  in  behalf  of  themselves,  and  all 
other  taxpayers  of  this  Town  who  might  come 
in  and  contribute  to  the  expense  of  the  action, 
against  various  of  the  bondholders  and  tbe 
railroad  commissioner  of  tbe  Town  to  restrain 
the  latter  from  performing  tbe  acts  required  of 
him  by  the  Statute,  and  Sie  former  from  en- 
forcing their  securities.  At  the  same  time  an 
injunction  was  served  upon  the  defendants  re- 
straining the  railroad  commissioner  from  pay- 


ing any  of  the  bonds  or  coupons  and  from  tak» 
ing  any  measures  for  raising  moneiy  for  the  pay- 
ment of  such  interest.  Judgment  was  d»> 
manded  in  that  action,  among  other  IhiDgs* 
that  tbe  bonds  mentioned  in  the  complaint  \» 
declared  void  and  surrendered  up  to  be  can- 
celed; that  all  the  proceedings  for  issuing  the 
bonds  be  adjudged  invalid  and  void;  that  the- 
Statute  under  which  they  were  issued  be  de- 
clared unconstitutional  and  void;  that  the  de- 
fendants be  enjoined  from  selling,  transferring 
or  disposing  of  any  of  said  bonds  in  their  pos- 
session, custody  or  control  during  the  pendency 
of  the  action  and  until  the  further  order  of  tti» 
court,  without  giving  to  the  purchaser  or  pur- 
chasers thereof  notice  of  the  pendency  of  the^ 
action. 

The  next  annual  meeting  of  the  Town  of  Sa- 
lina after  the  commencement  of  that  action 
was  held  on  February  15,  1881,  and  a  resolu- 
tion was  there  duly  adopted  which  after  recit- 
ing the  commencement  of  the  action  by  Alvord 
and  Pitcher  as  taxpayers  of  tbe  Town  of  Salina 
on  behalf  of  themselves  and  all  other  taxpay- 
ers of  tbe  Town  who  would  contribute  to  the 
expense  of  the  action,  requested,  authorized 
and  required  tbe  supervisor  of  the  Town,  and 
his  successor  ur  successors  in  office,  *'to  assume 
the  direction  and  conduct  of  suc^  action  and 
the  prosecution  of  the  same,  if  permitted  by 
said  plaintiffs,  and  to  prosecute  the  same  to  a^ 
final  judgment,  and  to  pay  all  the  expenses  of 
such  prosecution,  and  to  employ  counsel  and 
to  borrow  upon  the  credit  of  the  Town  all  such 
sums  of  money  from  time  to  time  as  may  be 
necessary  for  tbe  prosecution  of  said  action." 

At  a  town  meeting  held  in  Fet>ruary,  1882, 
another  resolution  was  adopted,  "authorizing 
and  requiring  the  supervisor  to  borrow  on  the 
credit  of  the  Town  not  to  exceed  $8,400,  the 
amount  so  raised  by  him  to  be  used  in  bis  dis- 
cretion for  tbe  payment  of  the  expense  already 
incurred,  by  the  litigation  then  pending,  for 
the  purpose  of  setting  aside  and  canceling  the 
bonds  issued  by  tbe  Town  in  aid  of  the  Syra- 
cuse Northern  Railroad  Company,  and  for  the 
purpose  of  defending  the  same  against  any  suit 
or  proceeding  which  might  be  brought  against 
tbe  Town;  and  the  town  board  was  authorized 
and  required  to  put  that  amount  into  the  al^ 
slract  of  town  accounts,  to  be  presented  to  the 
board  of  supervisors  at  its  next  annual  session, 
to  be  levied  on  the  Town  with  other  taxes." 

In  pursuance  of  the  first  resolution,  for  the 


And  reasonable  doubts  as  to  the  existence  of  au- 
thority in  such  corporations  are  to  be  resolved 
against  them.    Ibid. 

They  have  no  power  to  make  commercial  paper 
of  any  kind,  unless  such  power  is  expressly  con- 
ferred by  law  or  clearly  implied  f  rom-some  power 
expressly  given  which  cannot  fairly  be  exercised 
without  it.  Concord  v.  Bobinson,  121  U.  8. 165  (80 
L.  ed.  886). 

No  Implication  of  such  power  arises  from  author- 
ity to  appropriate  and  raise  by  taxation  money  to 
aid  in  the  construction  of  a  railroad.   Ibid. 

On  the  question  whether  municipal  corporations 
have  power,  without  legislative  authority,  to  bor- 
row money  or  to  Issue  notes,  bills  or  other  securi- 
ties of  a  commercial  character,  free  from  equitable 
defenses  in  the  hands  of  bona  fide  holders,  the 
court  was  equally  divided.  Kashville  v.  Bay,  86  U. 
8. 19  WhU.  468  (2S  L.  ed.  164);  Nashville  v.  Lindsey 
(**Mayor  r.  Lindsey**)  86  U.  a  19  Wall.  485  (»  L.ed. 
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1 180);  Police  Jury  v.  Britton,  8S  U.  8. 15  Wall.  666  (81 
L.  ed.  251). 

Legislative  authority  to  a  dty  to  borrow  money 
on  the  credit  of  the  city,  and  to  issue  bonds  there- 
for, does  not  authorize  the  issue  of  its  bonds  as  a 
donation  to  a  company  or  individual,  to  be  used  in 
the  improvement  of  the  water  power  within  and 
near  the  city.    Ottawa  v.  Carey,  suprc^ 

The  power  given  to  a  city  council  to  borrow 
money  on  the  credit  of  the  city,  and  issue  their 
bonds  under  the  seal  of  the  city  therefor,  does  not 
alone  confer  authority  to  subscribe  to  the  stock  of 
a  railroad  company  and  issue  bonds  In  payment 
thereof.  Jonesboro  v.  Cairo  tc  St.  L.  B.  Go.  110  (7. 
8. 193  (28  L.  ed.  116). 

See  note  to  Schneider  v.  Detroit  (Mich.)  8L.  B.  A» 
64;  and  see  Bainsburg  v.  Fyan  (Pa.)  4  L.  R.  A.  838. 

A  city  can  bind  itself  by  such  contracts  only  as  it 
is  authorized  by  its  charter  to  make.  Syracuse 
Water  Co.  v.  Syracuse,  5  L.  B.  A.  646, 116  N.  Y.  167* 


18901 


WxLLS  y.  TowK  ov  Saliva. 


7n 


parp06a  of  raising  moDey  to  defray  the  ez- 
peDaea  of  that  action,  the  sapervisor,  on  behalf 
of  the  Town,  made  three  promissory  notes, 
one  dated  March  9,  1881,  for  $1,500,  one  dated 
December  21,  1881,  for  $500,  and  one  dated 
December  81, 1881,  for  $1,500;  and  in  pursu- 
ance of  both  resoIutioDS  he  made  another  note 
for  $500,  dated  April  29,  1882.  Upon  these 
notes  $4,000  was  oorrowed  of  the  plaintiff's 
testator,  8arouel  H.  Hinsdale,  and  the  money 
so  borrowed  was  used  to  defray  the  expenses  of 
the  action  named.  That  action  was  brought  to 
trial  and  the  complaint  was  dismissed.  An  ap- 
peal was  then  taken  on  behalf  of  the  plaintiff 
to  the  general  term  of  the  supreme  court  where 
the  judgment  was  affirmed,  and  a  further  ap- 
peal wa[s  then  taken  to  this  court  where  the  judg- 
ment was  finally  affirmed.  Alvord  v.  Syracuse 
Sav,  Bank,  98  N.  Y.  699. 

Thereafter  this  action  was  commenced 
against  the  Town  to  recover  on  the  four  notes 
made  on  behalf  of  the  Town  by  its  supervisor 
as  above  stated,  and  to  recover  the  money 
loaned  to  the  Town  thereon.  The  action  was 
put  at  issue  and  brought  totrinl  before  a  judge 
without  a  jury  who  ordered  judgment  m  fa- 
vor of  the  plpintiff.  The  defendant  appealed 
to  the  general  term  and  from  affirmance  there 
to  this  court. 

Mr,  Iiouifl  Marshall*  for  appellant: 

There  can  be  no  recovery  in  this  action  upon 
the  promissory  notes  executed  by  Alvord,  as 
supervisor,  or  even  for  money  had  and  received, 
since  the  resolutions  under  which  they  purport 
to  have  been  executed,  provided  that  the  Town 
should  borrow  money  upon  its  credit,  for  the 
prosecution  of  the  action,  and  no  statutory  au- 
thority existi^  which  empowers  the  Town  to 
pledge  its  credit  b^  means  of  a  promissory 
note.  A  municipality,  and  a  fortiori  a  town, 
has  no  implied  power  to  borrow  money,  or  to 
issue  negotiable  paper. 

Ketcfium  v.  Buffalo,  14  N.  T.  856:  Burroughs, 
Pub.  SSecurities,  p.  177;  Dillon,  Mun.  Bonds, 
pp.  12-14;  2  Dan.  Neg.  Inst.  §  1528;  Jones, 
Kailroad  Securities,  §  288;  Ilack^tistoton  ads. 
Swackhamer,  87  N  J.  L.  192;  Knapp  v.  Hobo- 
ken,  89  N.  J.  L.  894;  Saafiville  v.  Bap,  86  U.  8. 
19  Wall.  475,  481  (22  L.  ed.  168,  170);  Atty- 
Qen.  ▼.  Lichfield,  18  Sim.  547. 

Meetrs.  Tracy.  Mcliennan  ft  Aylinfl^t 
for  respondent: 

The  moneys  represented  by  the  notes  in  ques- 
tion are  town  charges  because  authorized  to  be 
raised  by  the  vote  of  the  town  meeting  for  a 
town  purpo.<<e. 

Rev.  Stat.  7th  ed.  title  6,  f^  8,  subd.  8,  p.  842. 

Horn  V.  New  Lots,  83  N.  T.  100,  was  an  ac- 
tion brought  to  recover  for  money  had  and  re- 
ceived and  the  court  says,  at  p.  106:  *'The 
averment  of  fact  now  before  us  is,  that  the 
town  had  and  received  the  money  and  applied 
it  to  its  own  use,  and  that  averment  is  aided 
by  the  other  that  the  money  was  applied  to  the 
payment  of  those  bonds  of  the  town;"  and  it 
was  held  that  the  allegations  were  sufficient 
and  that  the  action  could  be  mainiained. 

See  also  Lyone  v.  Cole,  8  Thomp.  &  0.  481; 
Pe^l€  V.  Hempstead  Board  of  Audit,  4  Hun,  94. 

Frances  Alvord  was  duly  appointed  the 
a^nt  of  defendant,  and  not  havm^r  exceeded 
his  authority  thedefendant  is  bound  by  his  acts. 
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Oushing  y.  Btovghton,  6  Cush.  8^. 

This  action  can  be  sustained  upon  the  notet 
or  the  orif^inal  consideration  of  the  notes. 

The  transfer  of  the  notes  was  a  transfer  of 
the  original  consideration  for  which  they  werfr 
given.  The  nght  to  recover  upon  the  original 
consideration  passes  to  the  assignee  by  a  trana> 
fer  of  the  security. 

Qerwig  v.  Sitterly,  66  N.  Y.  214;  POdher  n 
Brayton,  17  Hun,  429;  BoUn  ▼.  Oroshy,  49  N. 
Y.  183;  Oneida  Bank  v.  Ontario  Bank,  21  K. 
Y.  490. 

Earit «/.,  delivered  the  opinion  of  the  court: 

The  action  commenced  by  Alvord  and 
Pitcher,  if  successful,  would  necessarily  have 
inured  to  the  benefit  of  the  Town  and  all  ita 
taxpayers,  and  we  will  therefore  assume  that 
the  electors  of  the  Town  at  the  town  meetings 
in  1881  and  1882  had  the  power  to  direct  the 
supervisor,  with  the  consent  of  the  plaintiffs  in 
that  action,  to  assume  the  control,  direction 
and  prosecution  thereof  on  behalf  of  the  Town, 
and  that  that  action  may  therefore  be  treated 
as  if  it  had  been  actually  commenced  in  the 
name  of  the  Town  or  its  supervisor.  We  will 
also  assume  that  the  electors  at  the  town  meet- 
lnf;8  had  the  power  to  direct  money  to  be 
raised  for  prosecuting  that  action,  and  further- 
more that  the  $4,000  was  borrowed  to  defray 
the  expenses  of  that  action  and  was  actually 
used  for  that  purpose,  and  yet  we  are  con- 
strained to  hold  that  this  action  cannot  be  main- 
tained. 

Business  corporations,  unless  restrained  by 
their  charters,  possess  the  power  to  borrow 
money  and  iasue  securities  therefor.  Qener- 
ally  they  could  not  carry  on  their  authorized 
and  legitimate  business  without  such  a  power, 
and  hence  it  must  be  presumed  that  the  Legis- 
lature intended  that  they  should  possess  it 
But  towns  and  other  municipal  corporations 
are  orgsnized  for  governmental  purposes,  and 
their  powers  are  limited  and  defined  by  the 
statutes  under  which,  they  are  constituted. 
They  possess  only  such  powers  as  are  expressly 
conferred  or  necessarily  implied.  Thev  ar» 
clothed  with  the  power  of  taxation,  and  can 
thus  raise  all  the  money  needed  for  ordinary 
municipal  purposes,  and  until  the  money  can 
thus  be  raised,  as  it  can  be  at  brief  intervals, 
experience  has  demonstrated  their  ability  to 
obtain  upon  credit  all  the  materials  and  serv- 
ices needed  without  a  resort  to  loans  of  money 
upon  credit.  It  is  the  general,  if  not  the  uni- 
versal, law  of  this  country,  and  of  England, 
that  municipalities  are  not  empowered  to  bor- 
row money  for  municipal  purposes,  unless  ex- 
presslv  authorized  to  do  so  by  statute,  or  in 
the  absence  of  a  statute,  unless  the  power  is> 
necessarily  implied  from  some  special  duty 
imposed,  lor  the  discharge  of  which  the  power 
to  borrow  is  not  only  convenient  but  necessary. 

We  do  not  find  in  the  statutes  of  this  State 
that  the  power  to  borrow  money  has  been  ex- 
pressly conferred  upon  towns,  or  is  necessarily 
implied.  This,  we  think,  will  clearly  appear 
from  a  brief  examination  of  the  statutes,  it  ia 
provided  in  part  1,  chap.  11,  dtle  1,  art.  1,  of 
the  Revised  Statutes,  that  "no  town  shall  pos- 
sess or  exercise  any  corporate  powers,  except 
such  as  are  enumerated  in  this  chapter,  or 
shall  be  especially  given  by  law,  or  shall  he 
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necessary  to  the  exercise  of  the  powers  so 
enumerated  or  giveD."  Among  tbe  powers 
enumerated  are  the  following:  *'To  make 
fluch  contracts,  and  to  purchase  and  hold  such 
personal  property,  as  may  be  necessary  to  the 
exercise  of  its  corporate  or  administrative 
powers."  This  provision  clearly  does  not  au- 
thorize the  borrowing  of  money  upon  tbe  credit 
of  the  Town,  unless  it  can  be  shown  that  such 
borrowing  was  necessary  "  to  the  exercise  of 
its  corporate  or  administrative  powers."  In 
title  2;  art.  1,  of  the  same  chapter,  it  is  pro- 
Tided  that  the  electors  of  a  town  at  the  annual 
town  meeting  shall  have  power  **  to  direct  the 
institution  or  defense  of  suits  at  law  or  in 
equity,  in  all  controversies  between  such  town 
«nd  corporations,  individuals  or  other  towns; " 
«nd  "to  direct  such  sum  to  be  raised  in  such 
town  for  prosecuting  or  defending  such  suits. 
«s  they  may  deem  necessary."  What  is  here 
meant  by  the  word  "raised?"  It  certainly 
-does  not  mean  "borrowed,"  and  evidently 
means  raised  by  taxation.  In  the  same  article 
It  is  provided  that  electon,  at  a  town  meeting, 
eball  have  power  "  to  direct  such  sum  to  be 
raised  in  such  town  for  the  support  of  com- 
mon schools  for  the  then  ensuing  year,  as  they 
may  deem  necessary;"  "to  make  such  pro- 
visions and  allow  such  rewards  for  the  de- 
struction of  noxious  weeds  as  they  may  deem 
necessary,  and  to  raise  money  therefor;"  "to 
direct  such  sum  to  be  raised  in  such  town  for 
the  support  of  the  poor  for  the  ensuing  year, 
as  they  may  deem  necessary.  And  every  town 
may  raise  any  money  that  may  be  necessary 
to  defray  any  charges  that  may  exist  against 
the  overseers  of  the  poor  of  such  town;  and 
special  town  meetings  may  be  "called  for  the 
purpose  of  raising  money  for  the  support  of 
eommon  schools,  or  of  the  poor,"  "to  vote  on 
the  question  of  raising  money  for  the  construc- 
tion and  maintenance  of  any  bridge  or 
bridges,"  and  "  for  the  purpose  of  deliberating 
in  regard  to  the  institution  or  defense  of  suits, 
or  the  raising  of  moneys  therefor." 

Id  pt.  1,  chsp,  16,  title  1,  art  1,  of  the  Re- 
Tised  Statutes,  it  is  provided  that,  "  the  com- 
missioners of  highways  of  each  town  shall  de- 
liver to  the  supervisor  of  such  town  aistatement 
of  the  improvements  necessary  to  be  made  on 
the  roads  and  bridges,  together  with  the  prob- 
able expense  thereof,  which  supervisor  shall 
lay  the  same  before  the  board  of  supervisors  at 
their  next  meeting.  The  board  of  supervisors 
ahall  cause  the  amount  so  estimated  to  be  as- 
sessed, levied  and  collected  in  such  town  in  the 
same  manner  as  other  town  charges;  but  the 
moneys  to  be  raised  in  any  such  town  shall 
not  exceed  in  any  vear  the  sum  of  $250; "  and 
in  chapter  274  of  the  Laws  of  1832,  §  1,  it  is 
provided  that  "  whenever  the  commissioners 
of  highways  of  any  town  in  this  State  shall  be 
of  opmion  that  the  sum  of  $250  as  now  allowed 
by  law  will  be  insufficient  to  pay  the  expenses 
actually  necessary  for  the  improvement  of 
roads  and  bridges,  it  shall  be  lawful  for  such 
oommissioners  to  apply  in  open  town  meeting 
for  a  vote  authorizing  such  additional  sum  to 
lye  raised  as  they  may  deem  necessary  for  the 
purpose  aforesaia,  not  exceeding  $250  in  addi- 
tion to  the  sum  now  allowed  by  law; "  and  §  5 
provides  that,  "if  any  town  shall  at  an  annual 
meeting  have  already  Toted  to  raise  a  sum  ex- 
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ceeding  $250  for  the  purposes  aforesaid,  it 
shall  be  the  duty  of  the  board  of  supervisors  of 
the  county  in  which  such  town  is  situated  to 
assess,  levy  and  collect  the  sum  so  voted  to  be 
raised  upon  said  town." 

In  chapter  805  of  the  Laws  of  1840  tbe 
boards  of  supervisors  are  authorized  and  di- 
rected to  cause  "  to  be  levied  and  raised  "  the 
amounts  audited  and  allowed  by  boards  of 
town  auditors. 

In  chapter  197  of  the  Laws  of  1847  it  is  pro- 
vided that  "the  board  of  supervisors  in  any 
county  may,  in  their  discretion,  cause  any 
money,  or  any  portion  thereof  voted  by  towns, 
before  the  passage  of  this  Act,  for  building 
town  bouses,  to  be  raised  in  said  town  for  sucn 
purpose." 

In  chapter  518  of  the  Laws  of  1872,  chapter 
410  of  the  Laws  of  1874,  chapter  554  of  the 
Laws  of  1880,  and  in  numerous  other  Statutes, 
the  word  "raise"  or  "  raised"  is  used  in  the 
same  sense;  and  so  far  as  we  can  discover  it  is 
never  used  in  the  sense  of  "  borrow  "  or  "  bor- 
rowed." The  power  to  raise  money  for  mu- 
nicipal purposes,  it  is  believed,  never  means  a 
power  to  borrow  unless  there  is  other  language 
qualifying  or  extending  its  meaning.  SUt$on 
V.  Kempton,  13  Mass.  272;  Frost  v.  Belmont, 
6  Allen,  152;  ClaJHn  ▼.  Hopkinton,  4  Gray,  602; 
Minot  V.  Weat  Boa^ury,  112  Mass.  1;  Mead  y. 
Acfon,  189  Mass.  841. 

There  was  not  only  no  express  authority 
conferred  upon  the  Town  to  borrow  this 
money,  but  it  did  not  possess  the  power  by 
necessary  implication.  The  credit  of  the  Town 
would  have  been  sufficient  for  the  prosecution 
of  the  taxpayer's  action,  until  money  oould 
have  been  raised  to  meet  the  expenses  by  the 
ordinary  mode  of  taxation. 

We  have  assumed  that  the  maintenance  of 
that  action  was  a  town  purpose,  and  that  tbe 
expense  thereof  was  a  town  charge;  but  the 
expense  was  to  be  met  like  all  other  town 
charges.  Towns  have  no  power  to  borrow 
money  simply  because  it  is  useful  and  intended 
to  pay  a  town  charge.  The  expenses  of  the 
town  poor  and  of  town  bridges  and  of  town 
officers,  are  all  town  charges,  and  yet  no  one 
would  contend  that  the  Town  could  borrow 
money  to  meet  these  charges  instead  of  meet- 
ing them  in  the  mode  prescribed  by  statute  by 
taxation. 

In  pt.  1,  chap.  11,  title  6,  of  tbe  Revised 
Statutes,  it  is  provided  that  "the  moneys 
necessary  to  defray  the  town  charges  of  each 
town  shall  be  levied  on  the  taxable  property- 
in  the  town  in  the  manner  prescribed  in  this 
Act." 

It  is  the  policy  of  the  laws  that  town  charges 
shall  be  met  by  annual  recurring  taxation,  and 
thus  extravagance  and  improvidence  are  in 
some  degree  checked,  as  those  who  create  town 
charges,  or  are  the  taxpayers  wheA  ihey  arise, 
must  bear  the  burden  of  taxation  to  meet  them. 
It  is  quite  easy  for  the  taxpayers  of  tod  ty  Xo 
create  a  debt  which  they  are  not  to  feel,  and 
which  the  taxpayers  of  the  future  are  to  dis- 
charge. The  system  of  laws  relating  to  towns 
requires  that  all  bills  for  moneys  expended,  or 
materials  furnished,  or  services  rendered  to  tbe 
town,  shall  be  verified  and  presented  to  the 
board  of  town  auditors  and  audited  by  them, 
and  then  enforced  by  warrants  of  the  board  of 
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supervisors,  against  the  taxpayers  of  the  town. 
This  whole  system  would  be  subverted  if  towns 
could  borrow  money  upon  credit  to  meet  town 
charges.  Then  the  money  would  have  to  be 
repaid,  whether  the  town  had  had  the  benefit 
thereof  or  not.  and  the  wise  provisions  of  the 
statutes  to  secure  economy  and  safety  by  the 
audit  of  accounts  would  be  entirely  frustrated. 

The  dan^r  of  allowing  money  to  be  bor- 
rowed on  the  credit  of  the  town  for  such  a 
town  purpose,  as  we  have  here  is  quite  clearly 
lllustratea  in  this  case.  Here  the  sum  of  $8,400 
was  authorized  to  be  borrowed  to  carrv  on  an 
orrlinary  litigation,  and  $600  was  paid  to  the 
attorney  long  before  the  trial  of  the  action,  and 
thereafter  $8,000  more  was  paid  to  him  for  his 
services  and  expenses,  and  there  remains  still  a 
balance  due.  The  bills  for  services  and  ex- 
penses have  never  been  audited  or  allowed  in 
the  mode  prescribed  by  the  statutes.  There 
was  no  proof  upon  the  trial  that  the  money 
borrowed  was  actually  needed  for  the  prosecu- 
tion of  that  action,  or  that  it  was  prudently, 
honestly  or  wisely  used.  But  even  if  we 
should  assume  that  it  had  been  sufficiently 
established  that  the  Town  had  the  full  benefit 
of  the  money  thus  borrowed,  that  would  not 
authorize  the  maintenance  of  th{»  action. 

If  a  town  could  be  made  liable  for  money 
borrowed  simply  because  it  had  been  applied 
for  town  purposes,  then  the  entire  system  for 
the  audit  and  allowance  of  town  charges  would 
be  overturned.  Even  if  the  plaintiff's  testator 
by  the  payment  of  the  expenses  of  that  litiga- 
tion became  the  equitable  assignee  of  the  bills 
representing  such  expenses,  and  might  have 
taken  and  presented  those  biils  for  audit  to  the 
board  of  town  auditors,  yet  he  never  did  so. 
He  did  not  bring  bis  action  upon  the  theory 
that  he  was  an  equitable  assignee  of  those  bills, 
and  he  gave  no  proof  which  entitled  him  to 
recover  as  an  equitable  assignee,  and  the  case 
was  not  tried  upon  that  theory. 

Our  conclusion  therefore  is  that  upon  the 
facts  as  they  appear  in  this  record  the  com- 
plaint should  have  been  dismissed:  and  for 
this  conclusion  there  is  abundance  of  authority. 

In  Banger  v.  Des  Moines,  62  Iowa,  198,  it 
was  said:  '*  It  is  well  settled  that  a  municipal 
corporation  can  exercise  only  such  powers  as 
are  expressly  granted  b^  statute,  and  such  as 
are  necessarily  and  fairlv  implied  in,  or  inci- 
dent to,  those  conferred  by  express  grant  and 
'  those  essential  to  the  declared  object  and  pur- 
pose of  the  corporation.'"  And  to  the  same 
effect  are  the  following  authorities:  Minot  v. 
Weit  Hoa^ury,  supra ;  Anthony  v.  Adams,  1 
Met.  284;  Parsons  ▼.  Goshen,  11  Pick.  896; 
Ijemon  v.  Newton,  184  Mass.  476;  Cornell  v. 
Ouilford,  1  Denio,  610;  Bichmond  Oo.  v.  Ellis, 
59  N.  Y.  620. 

In  Haekettstown  ads.  Swiekhamer,  87  N.  J. 
L.  191,  it  was  held  that  municipal  corpora- 
tions, in  the  absence  of  a  specific  grant  of  pow- 
er, do  not  in  general  possess  the  capacity  to 
borrow  money,  acd  t  lat  a  note  given  for  an 
unauthorized  loan  cannot  be  enforced,  although 
the  money  borrowed  has  been  expended  for 
municipal  purposes.  Beasley,  Ch.  J,,  writing 
the  opinion,  said:  "I  am  at  a  loss  to  perceive 
how  It  can  be  inferred  that  a  power  to  borrow 
money  is  an  appendage  to  the  usual  franchises 
given  to  municipal  corporations.    Such  a  right 
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cannot,  in  any  reasonable  sense,  be  said  to 
be  necessary  within  the  meaning  of  that  term 
as  already  defined.  Under  ordinary  circum* 
stances,  it  is  not  certainly  indispensable,  as 
common  experience  demonstrates.  In  t  be  great 
majority  of  instances  the  municipal  affairs  are, 
with  ease  and  completeness,  transacted  with- 
out it.  .  .  .  My  remarks  are  to  be  restricted  to 
that  dass  of  cases  where  charters  are  granted 
containing  nothing  more  than  the  usual  fran- 
chises incident  to  municipal  corporations,  and 
under  such  conditions  it  seems  clear  to  me  that 
the  power  to  borrow  money  is  not  to  be  de- 
duced. I  have  already  said  that  it  does  not 
appear  to  be  a  necessary  Incident  to  the  powers 
granted,  for  such  powers  can  be  readily  and 
efficiently  executed  in  its  absence.  It  would 
be  to  fiy  in  the  face  of  all  experience  to  claim 
that  the  ordinary  municipal  operations  cannot 
be  efficiently  carried  on  except  with  the  assist- 
ance of  borrowed  capital.  Without  any  help 
of  this  kind  it  is  well  known  that  our  towns 
and  cities  have  long  been,  and  are  now  being, 
improved  and  governed.  For  the  attainment 
of  these  ends  it  has  not  generally  been  found 
necessary  to  resort  to  loans  of  money.  The 
supplies  derived  annually  from  taxation  have 
been  found  amply  sufficient  for  these  purposes. 
Consequently  I  am  unable  to  perceive  any  ne- 
cessity to  borrow  money,  under  these  condi- 
tions, from  which  the  ffift  of  such  power  to 
borrow  is  to  be  implied.  It  undoubtedly  is 
clear  that  if,  as  has  been  asserted,  the  ends  of 
the  municipal  charter  can  be  conveniently 
reached  without  a  resort  to  the  device  of  rais- 
ing moneys  by  loan,  there  is  not  the  least  legal 
basis  for  a  claim  of  the  power  to  obtain  funds 
in  that  way.  Granted  the  fact  that  the  charter 
can  be  executed  with  reasonable  ease  and  with 
completeness.. tide  conclusion  is  inevitable  that 
the  power  in  question  cannot  be  called  into  ex- 
istence by  intendment,  and  as  I  claim  the  fact 
to  exist,  I  must  of  necessity  reject  the  right  of 
implication  in  question." 

In  Ketchum  v.  Buffalo,  14  N.  Y.  866,  Selden, 
J.,  writing  the  opinion  of  the  court,  said*  "It 
is  true  the  power  to  contract  to  pay  A  $10,000 
at  the  end  of  the  year  for  doinff  certain  work, 
and  the  power  to  borrow  $10,000  of  B  upon  a 
credit  of  a  vear,  for  the  purpose  of  paying  A 
for  doing  the  work,  might  seem  at  first  view 
to  be  substantially  identical  The  amount  is 
the  same  and  the  time  of  payment  the  same; 
the  credit  only  is  different  A  little  examina- 
tion, however,  will  show  Uiat  there  is  a  very 
material  difference  between  the  two.  If  the 
power  of  the  corporation  to  use  its  credit  is 
limited  to  contracting  directly  for  the  accom- 
plishment of  the  object  authorized  by  law, 
then  the  avails  or  consideration  of  the  debt 
created  cannot  be  diverted  to  any  illegitimata 

?>urpose.  The  contract  not  only  creates  the 
una,  but  secures  its  Just  appropriation.  On 
the  contrary,  if  the  monev  may  be  borrowed 
the  corporation  will  be  liable  to  repav  it,  al- 
though not  a  cent  may  ever  be  appliea  to  the 
object  for  which  it  was  avowedly  obtained.  It 
mav  be  borrowed  to  build  a  market  and  appro- 
priated to  build  a  theatre,  and  yet  the  corpora- 
tion would  be  responsible  for  the  debt.  The 
lender  is  in  no  way  accountable  for  the  use 
made  of  the  money.  It  is  plain,  therefore, 
that  if  the  policy  of  limiting  the  powers  and 
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expenditures  of  corpoTatlons  to  tbe  objects  con- 
templated by  tbeir  cbarters  is  to  be  carried  out, 
their  ri^ht  to  incur  debts  for  those  objects  must 
be  strictly  confined  to  contracts  which  tend  to 
their  direct  accomplishment  ...  No  one  can 
fail  to  see  that  to  concede  to  corporations  tbe 
power  to  borrow  money  for  any  purpose  would 
be  entirely  subyersive  of  the  principle  which 
would  limit  their  operations  to  legitimate  ob- 
jects." 

In  Starin  ▼.  Oenoa,  28  N.  Y.  489,  Lott,  J., 
writing  the  opinion,  said:  '*The  towns  of  this 
State  have  not  the  general  power  to  borrow 
money,  nor  are  their  officers,  in  the  exercise  of 
their  ordinary  duties,  authorized  to  issue  bonds 
or  any  other  evidence  of  indebtedness  in  the 
name  of  the  towns  represented  by  them  for 
loans  or  other  debts  contracted  or  incurred  on 
their  behalf." 

In  Parker  v.  Saratoga  Go,,  106  N.  Y.  392,  9 
Cent.  Rep.  268,  Andrews, «/.,  said:  "The  con- 
tention that  boards  of  supervisors  have  no  in- 
herent power  to  borrow  money  or  to  issue 
negotiable  paper,  accords  with  the  sreneral  un- 
derstanding and  with  the  tenor  of  the  adjudged 
cases  and  the  course  of  legislation,  which  pre- 
supposes the  necessity  of  express  legislative 
sanction  in  order  to  Justify  the  exercise  of  this 
authority.  In  this  State  the  powers  of  boards 
of  supervisors  are  not  only  the  subject  of  ex- 
press affirmative  definition,  but  for  the  purpose 
of  confining  the  action  of  these  bodies  to  the 
exercise  of  enumerated  powers,  it  is  declared 
that  'no  county  shall  possess  or  exercise  any 
corporate  powers,  except  such  as  are  enumer- 
atea  or  shall  be  specially  ^iven  by  law,  or  shall 
be  necessary  to  the  exercise  of  the  powers  so 
enumerated  or  given.'  The  power  of  borrow- 
ing money  is  incident  to  the  powers  of  a  busi- 
ness corporation,  unless  excluded  by  its  char- 
ter. Boards  of  supervisors  have  the  recourse 
of  taxation  for  the  raising  of  money  for  county 
purjMses.  The  power  to  borrow  money  is  not 
necessary  to  the  execution  of  powers  expressly 
given.  But  the  denial  of  this  power  to  these 
quasi  public  corporations  also  stands  strongly 
upon  considerations  of  public  policy,  and  tbe 
doctrine  that  they  have  no  implied  power  to 
borrow  money  is  an  important  safeguard  to  the 
protection  of  political  communities  against  the 
creation  of  ruinous  liabilities  through  the  ac- 
tion of  incapable,  negligent  or  unfaithful  pub- 
lic agents.  We  concur,  therefore,  witii  the 
proposition  that  tbe  power  of  the  board  of  su- 
pervisors to  extend  the  original  debt  by  means 
of  new  loans,  or  by  renewals  of  prior  obliga- 
tions, if  it  existed,  must  be  found  in  the  statute, 
given  either  expressly  or  by  implication." 

In  Nashmlle  v.  Bay,  86  IT.  8.  19  Wall.  468 
[22  L.  ed.  164],  Mr.  Justice  Bradley  wrote  an 
opinion  in  which  Justices  Miller,  Davis  and 
Field  concurred,  in  which  he  said:  "A  mu- 
nicipal corporalion  is  a  subordinate  branch  of 
the  domestic  government  of  a  State.  It  is  in- 
stituted for  public  purposes  only,  and  has  none 
of  the  peculiar  qualities  and  characteristics  of 
a  trading  corporation  instituted  for  purposes 
of  private  gain,  except  that  of  acting  in  a  cor- 
porate capacity.  Its  object,  its  responsibilities 
and  its  powers  are  different.  As  a  local  gov- 
ernmental institution  it  exists  for  the  benefit  of 
the  people  within  its  corporate  limits.  The 
Legislature  invests  it  with  such  powers  as  it 
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deems  adequate  to  the  ends  to  be  accomplished. 
The  power  of  taxation  is  usually  conferred  for 
the  purpose  of  enablin^c  it  to  raise  the  necessary 
funds  to  carry  on  the  dty  government,  and  \x> 
make  such  public  improvements  as  it  is  au- 
thorized to  make.  As  this  is  a  power  which 
immediately  affects  the  entire  constituency  of 
the  municipal  body  which  exercises  it.  no  evil 
consequences  are  likely  to  ensue  from  its  being 
conferred,  althoucrb  it  is  not  unusual  to  affix 
limits  to  its  exercise  for  any  single  year.  Tbe 
power  to  borrow  money  is  different.  When 
this  is  exercised  the  citizens  are  immediately 
affected  only  by  the  benefit  arising  from  tbe 
loan;  its  burden  is  not  felt  until  afterwards. 
Such  a  power  does  not  belong  to  a  municipal 
corporation  as  an  incident  to  its  creation.  To 
be  possessed  it  must  be  conferred  by  legisla- 
tion, either  express  or  implied.  It  does  DOt 
belong,  as  a  mere  matter  of  course,  to  local 
governments  to  raise  loans.  Such  govern- 
ments are  not  created  for  any  such  purpose. 
Their  ]X)wer8  are  prescribed  by  their  charters, 
and  those  charters  provide  the  means  for  exe^ 
cising  the  powers;  and  the  creation  of  specific 
means  excludes  others.  Indebtedness  may  be 
incurred  to  a  limited  extent  in  carrying  out  tbe 
obiects  of  the  corporation.  Evidence  of  such 
indebtedness  may  be  given  to  the  public  cred- 
itors. But  tbev  must  look  to  and  relv  on  the 
legitimate  mode  of  raising  the  funds  for  its 
payment.  That  mode  is  taxation.  Our  system 
of  local  and  municipal  government  is  copied, 
in  its  general  features,  from  that  of  England. 
No  evidence  is  adduced  to  show  that  the  prac- 
tice of  borrowing  money  has  been  used  by  tbe 
cities  and  towns  of  that  country  without  an 
Act  of  Parliament  authorizing  it.  We  believe 
no  such  practice  has  ever  obtained.  ...  If  in 
the  exercise  of  their  important  trusts  the  power 
to  borrow  money  and  to  issue  bonds  or  other 
commercial  securities  is  needed,  the  Legisla- 
ture can  easily  confer  it  under  the  proper  limi- 
tations and  restraints  and  with  proper  piovis- 
ioDS  for  future  payment.  Without  such 
authority  it  cannot  be  legally  exercised." 

ltiAUyQe,%.  y,  LichiUld,  13  Sim.  547.  tbe 
case  was  ont  where  £200  were  borrowed  of  one 
Mallet t  and  used  for  the  ordinary  expenses  of 
tbe  corporation;  and  it  was  held  that  the  cor- 
poration had  no  authority  to  borrow  money, 
and  its  treasurer  was  restrained  from  paying 
out  of  the  funds  of  the  corporation  the  money 
thus  borrowed. 

To  the  same  effect  are  the  following  text- 
books: Dillon,  Mun.  Bonds,  13,  l4:  Bur- 
roughs. Pub.  Securities,  §  177;  Jones,  Railroad 
Securities.  §§  222,  283;  Daniel,  Neg.  Inst 
§  1530. 

In  the  latter  authority  the  learned  autoor 
says:  "But  there  is  a  fundamental  di£ferenoB 
between  contracting  a  debt  to  one  person  and 
borrowing  money  from  another  to  pay  it  It 
may  be  convenient  to  do  so,  but  it  cannot  be 
necessary,  and  the  power  to  contract  a  debt  lo 
A  cannot,  by  any  reasonable  intendment,  be 
construed  into  a  power  to  borrow  money  from 
B.  In  the  one  case  the  application  of  the  credit 
is  secured  to  the  advancement  of  the  author- 
ized object,  while  money  borrowed  is  liable  to 
be  lost,  to  be  squandered  or  to  be  diverted  u> 
illegitimate  purposes."  ^  .. 

In  McDonald  v.  ^^ew  York,  68  N.  Y.  28.  it 


was  held  that  where  A  municipal  charier  pro- 
hibitB  ils  officers  from  conlracling  on  Its  be- 
half for  the  purchase  of  naU-rials,  save  in  cases 
■Dd  !□  a  maoner  speciflcd,  the  municipality  Is 
neither  liable  upon  a  contract  mode  bf  sn  oS- 
<!i8l  in  violation  of,  or  without  a  compliance 
with  tbe  requiremenis  of  the  charter,  nor  caa 
the  value  of  materials  furnished  under  theeon- 
tract  be  recovered  upon  any  implied  liabilily. 
In  that  case  Judge  Fol^r  said:  "It  may  be 
that  where  a  munlclpalily  has  come  into  the 
possession  of  the  money  or  the  properly  of  a 
person  without  bis  voiuntair,  intentional  ac- 
tion concurrine  therein,  the  Law  will  fix  a  lU- 
fallity  and  immy  a  promise  to  repay  or  return 
It" 

In  Diekinaon  t.  Ptntghktepnie,  7S  N,  Y,  SB,  It 
was  held  that  a  contract  for  the  supply  of 
water  in  the  Citv  of  Pougbkeepsie  was  unau- 
thorized and  void,  and  that  being  void  when 
executed  its  execution  did  not  confer  upon  the 
IT  any  rlcrht  of  action  thereunder,  and 
:overv  thereon  could  bo  bad  upon  a 
Tierutt.     Judgt  Hand  there  said:  "If 

.- lion   of  a  oontract,   the  marine;  of 

Which  is  prohibited  as  sL'ainsi  public  policy, 
absolutely  cures  its  iovalialty,  a  mere  continu- 
ance In  violaiion  of  law  would  have  ccrtaioly 
•  strange  result  It  is  difficult  to  see  what  use 
or  force  there  could  be  In  such  prohibitions,  so 
gsneral  u  to  municip&liilea,  and  to  much  a 


pari  of  our  policy  In  Ihfs  Stale,  If  the  consum- 
mation of  tbelr  violation  brinies  with  It  (he 
protection  of  Ibe  law  and  a  right  of  action  for 
payment  upon  tbe  void  contmct." 

The  money  for  which  tbe  plaintiff  here  seeks 
to  recover  was  not  taken  from  his  testator 
against  his  will.  On  the  contrary  bis  testator 
delivered  it  to  AJvord  knowing,  as  we  must 
assume,  tliat  he  had  no  right  to  borrow  It  on 
bebalf  of  tbe  Town,  and  that  he  had  no  agency 
on  its  behalf  in  reference  thereto.  This  Is  not, 
therefore,  like  a  case  where  tbe  money  or  prop- 
erty of  one  ia  taken  against  his  will  without 
authority  of  law  or  in  violation  of  law,  and 
applied  to  tbe  use  or  benefit  of  a  municipality. 

We  have  regarded  this  as  a  case  of  great  pub- 
lic importance,  and  we  have  tbereiore  given 
it  very  careful  conslderstion.  The  extended 
dtaltons  from  authorities  of  acknowledged 
weight,  and  from  the  opinions  of  judges  of 
great  repute,  furnish  ample  reasons  for  the  con- 
clusion we  have  reached.  Tbere  is  no  possible 
ground  which  we  can  iierceive  for  the  mainle- 
nance  of  this  action,  and  it  Is  better  that  the 
Uttjralion  should  end  here. 

Tli^judgment  oftlie  Oeneral  Term,  and  that 
entered  ai  the  Tnal  Term  thould  therefort  bt  r«- 
vtrted,  and  tha  complaint  diamiutd,  viith  cost*. 

All  concur,  except  Ruger,  (7A.  J.,  and  An- 
drews. J.,  who  laka  no  part. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


OABT  LIBRART,  PttiUona; 
Edward  P.  BIASBetal. 


1.  Tbe  gitt  aim  fbnd  to  a  town  tor  the 

establlsliment  of  a  publioUbrari'.  the  Fund  to  be 
held  by  trustees  who  are  tu  Inveet  it  and  expend 
the  Income  tberefrom  for  books  In  their  beat  dls- 


ontlon.  u  well  as  control  and  manaco  tbe  ItbraiTt 
TMla  tbelegaJ  title  to  tbe  turn]  in  tbe  iruateee,  and 
the  (own  baa  but  the  beneficial  Interest. 

i.  The  p 
tbeobllL . 

art.  1, 1 10.  u.  S.  Const.,  applies  to  ountraole  esiab- 
liahinf  charitable  trusts. 

J.  Tli«aeeeptaiic«bratowiiof  Mprop- 
(MdtloD  fi>r  the  donation  of  a  ftand  ror  tlie 
eetabliahmeat  at  a  public  llt>nu7  wtiluli  coatain* 


The  CItr  of  Ctndnnati  ti  capable  of  l&UnK  tn 
trust  devlsea  and  bequcebi  for  charitable  uses,— 
•ucb  as  for  tbe  eatabllshment  of  a  culleco  for  boyi 
■nd  irlrh.    Perin  V.  (^rev.  U  D.  a.  Xi  How.  ^tti  (IB 


this  should  to  on  for  one  oentury,  and  with  a  i»rt  of 
the  fuad  fur  another  oenCurf,  at  the  expiration  of 
Hlilch  he  gave  tbe  principal  to  tbe  Ot/  and  Com- 
monweolth.  In  ISZI  Ohttf  Justice  Qlbeon  spoke  ap- 
provingly of  this  disposition  of  proi>ert7.  Witman 
V.  Lex.  IT  Sere-  ft  R.  OL 
Tlis  ohuiBe  Id  the  name  of  the  Cltr  of  Flilbt- 
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Mat^ 


a  scheme  for  the  manaffeinent  of  the  food  and  I 
library,  and  the  payment  of  the  money  inaooord- 
anoo  therewith,  constitutes  a  contract  between 
the  parties,  and  the  scheme  cannot  afterwards  be 
changed  by  the  LegriBlature  without  the  consent 
of  all  the  parties  to  the  contract,— at  least  not  un- 
til the  conditions  ezistlng  at  the  time  the  con- 
tract  was  made  become  so  changed  as  to  make  it 
impracticable  or  incon%'enient  to  further  carry 
out  the  original  scheme. 

4.  Persons  who  make  gtlim  to  a  Amd 
already  established  for  the  maintenance  of  a  pub- 
lic charity  are  presumed  to  know  on  what  terms 
the  charity  was  established  and  the  scheme  for  the 
management  thereof,  and  it  will  also  be  presumed 
that  they  intended  their  gifts  to  be  held  upon 
the  same  trusts,  and  the  acceptance  of  the  gift 
will  constitute  a  contract  on  the  part  of  the  donee 
that  it  shall  be  so  held. 

6*  The  sigfiiatiires  of  a  majority  of  the 
members  of  a  board  of  directors,  separately 
obtained  to  a  paper  when  the  board  Is  not  in  ses- 
sion, will  not  constitute  a  valid  act  by  the  board. 

6*  The  taUnff  of  money  by  a  private  corpo- 
ration created  to  administer  a  public  charity  is 
not  a  taking  of  property  for  a  public  use 
which  may  be  authorized  under  the  power  of 
eminent  domain. 

7.  The  taking  of  property  which  is  held 
by  one  person  for  a  public  use  by  another 
person  to  be  held  in  the  same  manner  for  precise- 
ly the  same  public  use  is  not  a  matter  of  such 
public  necessity  that  it  can  be  authorized  by  the 
Legislature  under  the  power  of  eminent  domain. 

(Hay  1,  isga) 

EEPORT  from  the  Supreme  Judicial  Court 
for  Middlesex  Couniy  (Knowlton,  J.)  for 
the  opinion  of  the  full  court  of  a  petition  for  a 
writ  of  mandamus  lo  compel  the  delivery  to 
plaintiff  of  all  the  funds,  books,  etc.,  in  pos- 
session of  defendants  as  trustees  of  the  Gary 
Library.    Diimmed. 

In  1867  Maria  Gary  addressed  to  the  select- 
men of  Lexington  the  following  letter: 

Brooklyn,  N.  Y.,  December  10, 1867. 
To  the  Selectmen  of  the  Town  of  Lexington. 

Gentlemen: 

Having  a  regard  for  my  native  place  and 
wishing  to  promote  its  welfare  by  diffusing 


knowledge  among  its  inhabitants,  I  desire  to 
make  through  you  the  following  proposition  to 
the  Town  of  Lexington: 

If  the  inhabitants  of  the  Town  of  Lexing- 
ton,  in  atown  meeting  duly  called  for  that  pur- 
pose, will  vote  to  establish  a  free  public  library 
open  under  suitable  regulations  to  all  the  io- 
habitants  of  the  town,  and  will  appropriate  or 
otherwise  procure  the  sum  of  $1,000  in  books 
suitable  for  a  town  librarv  or  in  cash  for  the 
purchase  of  books,  and  will  vote  that  they  will 
after  the  opening  of  said  library  for  use  ap- 
propriate the  sum  of  $40  a  year  for  the  pur- 
chase or  repair  of  books  for  said  librair  for  the 
space  of  six  years,  I  will  give  them  $1,000  the 
interest  of  which  shall  be  expended  from  year 
to  year  for  the  purchase  of  books  to  increase 
the  said  library. 

The  said  sum  of  $1,000  thus  given  shall  be  held 
by  the  selectmen  and  the  school  committee  of 
the  town  for  the  time  being  and  the  settled 
ministers  of  the  place  as  trustees  who  shall  in- 
vest the  same  and  expend  the  interest  accruing 
therefrom  in  their  best  discretion  for  such  boo& 
as  they  shall  deem  suitable  for  the  library,  and 
the  said  trustees  shall  have  the  general  super- 
vision of  said  library  and  shall  make  such  rules 
and  regulations  for  the  management  thereof 
as  they  may  consider  most  conducive  to  the 
public  interest,  the  said  rules  and  regulations 
to  be  submitted  to  the  town  for  their  approval 
And  the  said  trustees  shall  report  to  the  town 
annually  staling  the  manner  in  which  the  fund 
held  by  them  is  invested,  the  number  of  vol- 
umes in  the  library,  and  the  general  condition 
of  the  same,  with  such  suggestions  and  recom- 
mendations as  they  may  deem  useful  to  tbs 
parties  concerned. 

This  offer  is  made  upon  the  conditions,  that 
if  said  library  shall  be  abandoned,  or  shall  at 
any  time  cease  to  be  kepi  open  to  the  inhabi- 
tants of  the  town,  as  above  provided,  the  said 
town  shall  forfeit  and  the  trustees  shall  make 
over  said  sum  of  $1,000  (to  be  given  by  me) 
together  with  the  accrued  interest  which  shall 
remain  by  them  unexpended  to  me  and  my 
heirs,  executors  and  administrators. 

Maria  Gaiy. 
Witness:  L  H.  Frothingham. 


devise  In  trust  for  support  of  common  sohools 
therein.    Ibid, 

Gifts,  devises  and  bequests  for  the  advancement 
of  education,  learuin?  and  knowledge  generally 
are  valid.  See  notee  to  Penny  v.  Croul  (Mich.)  6  L. 
B.  A.  858;  Bullard  v.  Chandler  CMass.)  6  L.  R.  A.  107. 

That  municipal  corporations  may  be  trustees, 
see  note  to  Cottman  v.  Grace  (N.  Y.)  8  L.  H.  A.  147. 

Veaied  righlB^  tubordinate  to  the  power  of  eminent 

domain. 

AU  private  rights  vested  under  the  government, 
including  those  held  by  charter  or  other  contracts, 
are  subordinate  to  the  power  of  "eminent  domain." 
West  River  Bridge  Oo.  v.  Dix,  47  U.  8. 6  How.  507 
(12  L.  ed.  536);  Richmond  F.  &  P.  R.  Co.  v.  Louisa  R. 
Co.  64  U.  S.  18  How.  71  (14  L.  ed.  56). 

The  Legislature  may  regulate  the  use  of  property 
dedicated  to  a  public  use,  but  cannot  divert  it  to  a 
use  inconsistent  with  the  contract  of  dedication. 
Portland  &W.  V.  R.  Co.  v.  Portland,  14  Or.  188. 

There  must  be  a  special  reference  to  an  existing 
necessity  for  the  subsequent  use,  where  it  appears 
that  both  uses  cannot  stand  together  and  the  latter, 
if  exercised,  must  greatly  endanger,  if  it  does  not 
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destroy,  the  exercise  of  the  former  use.  Mills,  Em. 
Dom.  6  345:  Hickok  v.  Hlne,  S8  Ohio  St.  588;  Croet- 
\e.y  V.  O'Brien,  24  Ind.  325;  Pierce,  B.  B.  150:  Bloods 
good  V.  Mohawk  &  H.  R.  Co.  18  Wend.  8, 1  Redf.  B. 
CaB.2^4. 

The  Legislature  may  interfere  with  oorporat* 
property  held  for  one  purpose  and  apply  it  to 
another;  but  the  intention  to  do  so  must  be  stated 
in  clear  and  express  terms.  Baltimore  ft  0.  &  C 
R.  Co.  V.  North,  1  West.  Rep.  474, 108  Ind.48B;  Be 
Buffalo.  68  N.  Y.  167;  Re  Boston  &  A.  R.  Co.  S 
N.  Y,  574:  Prospect  Park  ft  a  L  R.  Co.  v.  William- 
son, 91  N.Y.  652. 

The  intent  to  subject  lands  already  devoted  to 
public  use  will  not  be  implied,  but  must  be  shown 
by  express  terms.  Indianapolis  ft  C  Gr.  Road  Co, 
V.  State,  2  West.  Rep.  631, 105 Ind.  87;  HousatonioB. 
Co.  V.  Lee  ft  H.  R.  Co.  118  Mass.  891. 

A  general  authority  to  take  property  for  a  pub- 
lic use  does  not  authorize  the  taking  of  property 
already  devoted  to  the  same  use.  Contra  Costs  & 
M.  R.  Co.  V.  Moss,  23  CaL  833;  California  Psc  E. 
Co.  V.  Central  Pac.  R.  Co.  47  Cal.  549;  Woroestar  ft 
N.  R.  Co  V.  Railroad  Comr».  118  Muss.  561;  BoetoDft 
2L  R.Co.v.LoweU  ftL.R.Co.  124 Mass.  968;  Oreffoo 


1890. 


Cabt  Liuiukt  ▼.  Bliss. 
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At  a  meeting  held  on  April  20,  1868,  the 
Town  of  Lexington  voted  to  establish  a  public 
library,  to  be  called  the  Gary  Library,  and  to 
accept  the  offer  of  Maria  Gary  and  to  comply 
wiih  all  the  conditions  annexed  to  the  gift. 

The  Library  was  duly  established  and  other 
funds  were  subsequently  donated  towards  the 
library  fund. 

The  petitioner  was  incorporated  under  chap. 
842  of  the  Acts  of  1888  for  the  purpose  of  tak- 
ing possession  of  the  funds,  books  and  other 
property  then  in  the  hands  of  the  trustees  of 
the  Gary  Library.  Upon  the  refusal  by  the 
trustees  to  deliver  the  same  this  action  was 
brought. 

The  other  facts  sufficiently  appear  in  the 
opinion. 

Mesirs.  Robinson  Sn  Blanoy»  for  peti- 
tioner: 

Petitioner  has  a  legal  ri^ht  to  the  property  of 
which  possession  is  sought  to  be  obtained,  be- 
cause all  of  it  was  at  the  time  of  the  passage  of 
the  Act  of  Incorporation  vested  in  the  inhabi- 
tants of  the  Town  of  Lexington  as  absolute 
owners,  or  in  trust  for  sundry  public  purposes. 
By  vote  of  the  inhabitants  the  title  of  the  town 
was  transferred  to  the  i>etitioner. 

Run^ard  ikhooi  DisL  v.  Wood,  18  Mass.  109; 
Adams  v.  Frothingham,  8  Mass.  852;  Drury 
▼.  Natiek,  10  Allen,  109. 

It  was  within  the  constitutional  authority 
of  the  Legislature  to  create  the  petitioner  cor- 
poration and  delegate  to  it  the  power  to  ex- 
ercise the  right  of  eminent  domain  for  the 
purposes  set  forth  in  the  Act  of  Incorporation. 

Jknrgan  y.  BosUm,  12  Allen,  228,  229,  280; 
Cooley,  Gonst  Lim.  *586,  637. 

The  power  to  take  alt  private  property  for  a 
public  use  is  an  attribute  of  sovereignty.  It 
can  only  be  limited  by  the  Gonstitution.  But 
the  Gonstitution  contains  no  restriction  except 
•8  to  compensation. 

Miuimpni  db  R.  R,  Boom  Co,  v.  Patterson, 
98  U.  S.  403,  406  (25  L.  ed.  206);  United  States 
T.  Jone$,  109  U.  8.  518,  518  (27  L.  ed.  1015, 


1017);    Beekman  ▼.  Saratoga  d  8.  R.  Co.  Z 
Paice,  45. 

The  use  set  forth  in  the  Act  of  Incorpora> 
tion  is  clearly  a  public  one. 

Drurv  v.  Nattck,  10  Allen.  169,  182. 

If  it  be  said  that  these  funds  and  property- 
were  already  appropriated  to  one  public  use, 
yet  it  was  competent  for  the  Legislature  to  au- 
thorize the  same  to  be  taken  and  appropriated 
to  another  similar  use. 

Eastern  R.  Co.  v.  Botiton  d  JC  R.  Corp.  Ill 
Mass.  180, 181. 

All  property,  both  real  and  personal,  can  bo 
so  taken. 

Declaration  of  Rights,  art  10;  Eastern  R, 
Co,  V.  Boston  d  M,  R.  Corp.  supra;  Gooley, 
Gonst.  Lim.  4th  ed.  chap.  15,  pp.  526,  527, 651,. 
652,  654-056. 

The  term  "property"  must  be  taken  to  com- 
prehend money  as  well  as  everything  of  whicb 
man  may  legally  have  the  absolute  and  exclu<^ 
sive  dominion. 

People  V.  Brooklyn,  9  Barb.  585,  546. 

It  is  constitutional  to  appropriate  to  public 
uses  property  previously  granted  to  individuals- 
or  corporations,  compensation  being  made,  al- 
though such  appropriation  impairs  the  obliga- 
tion of  contracts. 

West  River  Bridge  Co,  v.  Dix,  47  U.  S.  ( 
How.  507  (12  L.  ed.  585);  Boston  Water  Power 
Co,  V.  Boston  dW.  R.  Co.  28  Pick.  860,  894. 

Meesrs,  Gaston  &  W]utnoy»  for  respond- 
ents: 

The  attempt  to  substitute  a  close  corpora- 
tion for  the  trustees  named  by  Mrs.  Gary  is  di- 
rectly contrary  to  the  terms  of  the  contract  be- 
tween the  town  and  Mrs.  Gary,  and  also  to  the 
trusts  upon  which  the  defendants  hold  the 
property. 

Fellows  ▼.  Miner,  il9  Mass.  541;  Hartard 
College  ▼.  Society  for  Promoting  Theological 
Education,  8  Gray,  280;  Winthrop  v.  AUy-Oen. 
128  Mass.  258;  Morville  v.  Fotole,  4  New  £ng. 
Rep.  89,  144  Mass.  109. 

This  being  so,  the  Statute  is  unconstitu- 
tionaL 


Cascade  B.  Go.  v.  Bally,  8  Or.  IM;  Alexandria  ft 
V.  B.  Go.  V.  Alexandria  ft  W.  R.  Ck>.  75  Vo.  780. 

The  exoeptlODS  to  this  rule  are  cases  where  the 
property  of  a  railroad  company,  not  in  use  for 
railroad  purposes  and  not  necessary  to  the  proper 
•zeroise  of  its  franchise,  was  authorized  to  be  tak- 
en by  another  company.  Peoria  P.  ft  J.  B.  Go.  v. 
Peoria  ft  S.  B.  Go.  06  HI.  174;  Baltimore  ft  0.  R.  Go. 
▼.  Plttsbury,  W.  ft  K.  B.  Go.  17  W.  Va.  812. 

But  the  authorization  must  be  by  express  words 
(Eastern  B.  Go.  v.  Boston  ft  M.  B.  Go.  Ill  Mass.  U'6; 
Lewis  V.  Germantown,  N.  ftP.  B.  Co.  16  Phlla.  621); 
or  must  arise  by  necessary  implication.  Provi- 
deooe  ft  W.  B.  Go.  v.  Norwich  ft  W.  B.  Co.  188  Mass. 
f77.  See  note  to  Barre  B.  Go.  v.  Montpelier  ft 
White  Biv.  B.  Go.  and  Granite  R.  Go.  v.  Barre  B. 
Oo.  on  cross  petition  (Y t)  4  L.  B.  A.  785. 

An  implication  arises  that  the  Legrlslature  in- 
tended that  such  appropriation  may  be  made,  when 
It  appears  that  the  contemplated  road  could  not 
reasonably  be  built  without  such  appropriation. 
Fall  Biver  Iron  Worlra  v.  Old  Colony  ft  F.  B.  B.  Co. 

6  Allen,  221;  Bpriofffleld  v.  Connecticut  Biver  B. 
Go.  4  Cusb.  63. 

:  Another  exception  to  the  general  rule  is  that 
when  necessary  for  the  rifrht  of  way  of  one  rail- 
road company  a  small  and  Immaterial  portion  of 
the  appurtenances  of  another  company  may  be 
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taken.  New  York«  H.  ft  N.  B.  Go.  v.  Boston,  H.  ft 
B.  B.  Go.  86  Conn.  196;  Ghicaffo  ft  N.  W.  B.  Go.  v. 
Chicago  ft  B.  B.  Go.  112  111.  589;  Northern  B.  Go.  v. 
Concord  ft  C.  B.  Co.  27  N.  H.  188;  North  Carolina  ft 
B.  R.  Go.  V.  Carolina  Cent.  B.  Co.  88  N.  G.  489;  Phila* 
delphia,  G.  ft  N.  R.  Go.  v.  Pennsylvania  &  V.  R.  Go. 
16Phila.686. 

So  a  railroad  may  eross  the  right  of  way  of 
another  railroad  under  a  general  authority  to 
build  its  road,  and  this  whether  the  respective 
roads  be  steam  rail  roads  or  horse  railroads.  North- 
ern Pac.  R.  Go.  V.  St.  Paul,  M.  ft  M.  R.  Co.  1  Mo- 
Crary,  802;  Union  Pao.  R.  Go.  v.  Burlington  ft  M. 
R.  R.  Go.  Id.  4S2:  Union  Pao.  R.  Go.  v.  Leaven- 
worth, N.  ft  S.  R.  Go.  28  Fed.  Rep.  728:  Market  Street 
R.  Go.  V.  Geotral  R.  Co.  61  Gal.  588:  St.  Louis,  J.  ft 
0.  R.  Go.  V.  Springfield  ft  N.  W.  R.  Co.  96  IlL  274; 
Lake  Shore  ft  M.  S.  R.  Co.  v.  Chicago  ft  W.  L  R.  Go. 
97  IlL  606;  East  St.  Louis  a  R.  Co.  v.  East  St.  Loui» 
Union  B.  Go.  106  111.  265;  Newcastle  ft  R.  R.  Co.  v. 
Peru  ft  I.  R.  Co.  8  Ind.  464;  Lynn  ft  B.  R.  Go.  V.  Bostoa 
ft  L.  R.  Corp.  114  Mass.  88;  Grand  Rapids,  N.  ft  L. 
S.  B.  Co.  V.  Grand  Baplds  ft  I.  B.  Go.  85  Mich.  285; 
Morris  ft  B.  B.  Co.  v.  Central  B.  Co.  81 N.  J.  L.  205; 
Brooklyn  Cent,  ft  J.  R.  Co.  v.  Brooklyn  City  R.  Go. 
83  Barb.  420;  Lake  Shore  ft  M.  S.  R.  Co.  v.  Clnoln- 
I  nati,  S.  ft  C.  R.  Co.  80  Ohio  St.  604:  South  Carolina 
I  R.  Go.  V.  Columbia  ft  A.  R.  Co.  18  Rich.  Bq.  889. 
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LouiwiUs  V.  Uniwrsity  of  LouimUe,  15  B. 
Mod.  642;  Allenv,  McKean,  1  Suoin.  277;  New 
Gloucester  Softool  Fund  ▼.  Bradbury^  11  Me. 
118:  DartmouUi  CoVege  ▼.  Woodward,  17  U.  S. 
4  Wheat,  618  (4  L.  ed.  629);  Unitereity  of 
Maryland  ▼.  WiUiame,  9  Gill  &  J.  865;  Norris 
V.  Abingdon  Academy,  7  Gill  &  J.  7;  Broum  ▼. 
ffummei,  6  Pa.  86;  Edwards  y.  Jagers,  19  Ind. 
407. 

The  fact  that  one  of  the  parties  to  a  contract 
is  williD^  or  desirous  to  break  that  contract,  or 
to  alter  tue  terms  of  it,  does  not  give  any  addi- 
■tioDal  auttiority  to  the  Legislature. 

Louisville  y.  University  of  Louisville,  15  B. 
Mon.  642,  687. 

The  Legislature  cannot,  except  in  case  of 
some  overruling  necessity,  as  in  time  of  war, 
■authorize  the  taking  of  money  under  the  power 
of  eminent  domain. 

Cooley,  Const.  Lim.  4th  ed.  p.  656;  People 
T.  Brooklyn,  4  N.  Y.  419,  424;  Lewis,  Em. 
Dom.  $  268. 

Where  property  is  already  being  used  for 
public  use,  it  cannot  be  taken  for  the  same 
public  use. 

West  mver  Bridge  Co,  v.  Dmj,  47  U.  8.  6 
How.  507.  537  (12  L.  ed.  585,  547);  Lake  Shore 
<fc  M.  S,  R.  Go.  V.  Chicago  dbW.  2,  B.  Go,  97  III. 
606;  Chicago  dt  N.  W.  B.  Co.  ▼.  Chicago  db  E. 
B.  Go.  112  lU.  689;  Lewis,  Em.  Dom.  g  276. 

Knowltoiif  J,,  delivered  the  opinion  of  the 
court: 

The  foundation  of  the  Gary  Library  in  Lex- 
*'ngton  was  a  gift  of  $1,000,  made  by  Maria 
•Jary  in  accordance  with  the  terms  of  her  letter 
of  December  10,  1867.  Upon  compliance  by 
the  town  with  the  condition  named  in  the 
letter,  her  gift  was  to  go  to  the  inhabitants  of 
the  town  to  be  held  by  a  board  of  trustees  con- 
sisting of  the  selectmen  and  school  committee 
of  the  town  for  the  time  being  and  the  settled 
ministers  of  the  place,  who  were  to  invest  it, 
and  expend  the  accruing  interest  in  their  best 
discretion  for  such  books  as  they  should  deem 
suitable  for  the  Library,  and  were  to  have  the 
general  supervision  of  the  Library  and  to  make 
such  rules  and  regulations  for  the  management 
of  it  as  they  should  consider  most  conducive  to 
the  public  interest,  such  rules  and  regulations 
to  be  submitted  to  the  town  for  approvaL  Her 
scheme  contemplated  the  establishment  of  a 
public  library  for  the  benefit  of  all  the  inhabi- 
tants of  Lexington,  supported  in  part  by  the 
income  of  a  fund  furnished  by  her,  and  in  part 
by  moneys  supplied  by  the  town.  It  is  per- 
haps not  of  muck  consequence  in  the  consider- 
.ation  of  this  case,  or  in  the  practical  manage- 
ment of  the  trust,  whether  the  legal  title  to  the 
fund/ or  to  the  Library  itself,  was  in  the  trus- 
tees or  in  the  town.  In  either  case  the  tniPtees 
had  the  management  and  control  of  the  fund 
and  of  the  Library.  They  had  not  a  mere 
naked  power,  but  a  power  coupled  with  a  trust. 
Drury  v.  Natiek,  10  Allen,  169. 

We  are  of  the  opinion  that  thev  had  the  legal 
title  to  the  fund  contributed  by  Mrs.  Gary,  and 
that  the  interest  of  the  inhabitants  was  merely 
beneficiary.  The  considerations  which  in- 
<luced  the  court  to  make  a  similar  decision  as 
to  the  legacy  referred  to  in  Atty-Uen,  v.  Park- 
er, 126  Mass.  216,  apply  equally  to  this  case. 
There  the  legacy  was  to  the  town  "for  the 

7L.R.A. 


benefit  of  all  the  youth  of  the  town.**  It  was 
said  in  the  opinion  that  the  powers  given  to 
the  trustees  were  inconsistent  with  the  idea 
that  the  town  v^as  to  be  the  owner  of  the  legal 
title  to  the  money.  It  is  true  in  this  case  also 
that  the  rights  and  duties  of  the  trustees  io 
the  management  and  dispoj^ition  of  the  fund 
show  that  thev  have  the  legal  title.  The  prin- 
cipal reason  for  holding  in  Diniry  y.  Mtick, 
supra,  that  the  town  took  the  fee  in  the  prop- 
erty devised,  is  wanting  in  the  case  at  bar. 
See  also  Hadley  v.  Hopkins  Academy,  14  Pick. 
262. 

It  seems  to  have  been  intended  that  the  legal 
title  to  the  library  itself  should  be  in  the  town. 
The  letter  required  the  town,  as  a  condition 
precedent  to  receiving  the  gift,  to  "vote  to 
establish  a  free  public  library,"  and  to  provide 
a  sum  of  money  towards  the  establishment  and 
support  of  it.  It  was  nowhere  said  that  the 
title  to  the  money  supplied  by  the  town,  or  to 
the  books  procured  with  it,  should  pass  to  the 
trustees,  but  it  was  rather  implied  that  the 
library  should  be  (he  property  of  the  inhabi- 
tants, although  under  a  trust  that  it  should  be 
supervised  and  managed  by  the  trustees.  ^ 

By  another  communication,  on  April  6, 
1870,  Mrs.  Gary  made  another  gift  of  |G,000, 
on  precisely  the  same  terms  as  the  first,  excppt 
that  the  trustees  were  directed  to  expend 
$1,000  of  it  in  appropriately  fitting  up  and 
furnishing  the  library  rooms.  On  her  death 
$5,000  more  passed  by  her  will  to  the  Gary 
Library  without  a  particular  designation  of 
the  trust.  It  may  be  doubtful,  and  it  is  imma- 
terial, whether  that  sum  went  to  the  trustees 
as  holders  of  the  legal  estate,  or  to  the  town. 
At  all  events  it  was  to  be  held  solely  for  ths 
support  and  maintenance  of  the  Library,  and 
the  proceeds  of  it  were  to  be  used  and  expend- 
ed under  the  supervision  of  the  same  trustees. 

That  part  of  the  donor's  scheme  which  re- 
lates to  the  management  and  control  of  the 
fund  and  of  the  Library  cannot  be  disregarded 
as  unimportant.  It  prescribed  the  method  of 
administering  the  charity  which  ahe  thought 
best  adapted  to  the  accomplishment  of  her 
purpose.  She  chose  to  give  her  money  to  be 
used  in  that  way.  She  did  not  authorize  the 
use  of  it  in  any  other  way,  unless  for  some 
reason  it  should  become  impraciicable  to  pur- 
sue the  course  which  she  prescribed.  It  is  fair 
to  presume  that  before  foundinsr  this  charity, 
she  carefully  considered  the  subject  of  its  ad- 
ministration, and  thought  it  wise  to  select  for 
her  board  of  trustees  those  public  officers  who 
have  in  their  special  charge  the  business  iiiler- 
ests  of  the  town,  and  those  whose  duty  it  is  to 
superintend  the  education  of  children,  to- 
gether with  such  reverend  gentlemen  as  regu- 
larly minister  in  the  churches,  and  are  ex- 
pected earnestly  to  desire  the  moral  and  relig- 
ious welfare  of  all  the  people.  This  part  of 
Mrs.  Gary's  proposal  was  carefully  regarded 
by  the  town  in  all  its  proceedings,  and  was 
treated  as  an  important  element  in  the  agree- 
ment which  resulted  from  the  acceptance  of 
her  offer. 

The  Statute  of  1888.  chap.  842,  by  which  the 
plaintiff  was  incorporated  and  under  which  it 
claims  title,  purpoits  to  authorize  the  town  to 
vote  to  transfer  to  the  plaintiff  all  the  funds 
and  property  held  by  the  town  for  the  purposes 
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of  a  public  library,  or  for  the  Gary  Library 
then  ezisling^  and  also  tbe  books,  pamplilets 
aod  other  piopeny  coostilutiDg  tbe  Cnry  Li- 
brary, and  to  vote  to  asaent  to  a  taking  by  the 
plaintilT  of  all  I  be  funds  and  property  held  by 
the  trustees  of  the  Gary  Libiary  under  the 
terms  of  the  irifts  and  bequests  of  Maria  Gary. 
The  town  voted  to  make  the  transfer  and  to 
ussent  fo  the  takinir,  and  the  plaintilT  filed  a 
statement  of  a  taking  in  accordance  with  the 
provisions  of  the  Btatute.  Tlie  principal  ques- 
tion now  before  us  is  whether  by  tliese  pro- 
ceedinsrs  the  pluiniifl  acquired  a  valid  title. 

The  Statute  to  which  we  have  referred  un- 
<]ertakes  to  materlnlly  change  the  execution  of 
the  trust.  It  allows  the  town  by  a  sin.i^le  act 
to  devest  itself  of  all  property  in  the  Librnrv, 
and  of  all  connection  with  it,  and  of  all  rigut 
to  have  reports  as  to  its  condition  or  the  in 
vestment  of  its  funds.  A  transfer  and  taking 
under  the  Stotute  place  the  Library  and  the 
funds  given  by  Blaria  Gary,  and  acquired  from 
other  sources,  in  the  hanas  of  a  corporation, 
which,  besides  the  school  committee  and  the 
selectmen  of  ths  town  for  the  time  being,  is  to 
oonsisi  of  not  less  than  thirty  nor  more  than 
^'ty  members,  of  whom  nine  are  named  In  the 
Act  and  the  others  are  to  be  chosen  by  these. 
It  vests  the  management  and  control  of  tl.e 
property,  subject  to  the  by-laws  of  the  corpo- 
Tation,  in  a  boani  of  nine  trustees  fo  be  elected 
by  the  corporation  from  its  members.  The 
settled  ministers  of  the  town  are  not  made 
•corporators.  While  the  selectmen  and  school 
<»nimiilee  «n  ex  officio  members  of  tbe  corpo- 
ration, they  cannot  be  upon  the  board  of  trus- 
tees \in\ess  they  chance  to  be  elected  to  that 
place  by  their  associates.  No  one  of  the  board 
of  trustees  created  by  the  acceptance  of  Mrs. 
<!ary's  gift  is  left  upon  the  managing  board 
under  this  Statute. 

Without  the  consent  of  the  donor  such  a 
•change  in  the  execution  of  a  charitable  trui^t 
has  never  been  authorized  by  the  courts  in 
England,  when  it  was  practicable  to  execute 
the  trust  according  to  the  original  intention. 

In  Atty-Gen,  v.  BoHlib-e,  2  Yes.  Jr.  380,  837. 
it  is  said  by  the  Master  of  the  Rolls  that  "the 
court  will  not  decree  execution  of  a  trust  in  a 
manner  different  from  that  intended,  except  so 
ifar  as  they  see  that  the  intention  canriot  be  ex- 
ecuted litenilly."  It  is  only  when  it  becomes 
impracticable  to  administer  a  charitable  trust 
jiccording  to  ii^  terms  that  a  court  of  chancery 
will  apph  the  doctrine  of  <?^ 7)?'^.  Atty-Gen.  v. 
Hartley,  2  Jac.  &  W.  382;  Atty-Gen.  v.  Earl  of 
Man$ field,  2  Uusa.  620;  Atty-Gen,  y.  Whit- 
-church,  8  Ves.  Jr.  141;  AttyGen.  v.  Whiteley, 
11  Ves.  Jr.  241;  Atly-Gen.  T.  JDedhan  F.  G, 
tkhooi,  23  Beav.  850.  357. 

This  8ul)]ect  has  repeatedly  been  considered 
'by  this  court. 

In  WinUtrop  y.  Atty-Gm,,  128  Mass.  258.  tbe 
ttrustees  under  a  deed  of  trust,  who  held  a  large 
«um  to  be  used  in  founding  and  maintaining  a 
museum  of  American  Arcbtcology  and  Eth- 
nology in  connection  with  Harvard  University, 
sought  to  muke  an  agreement  whereby  the 
fund  would  be  placed  under  the  control  and 
management  of  the  president  anil  fellows 
of  Harvard  Gollcge  to  be  held  aa  a  part  of  their 
general  funds,  and  a  part  of  the  income  beor- 
ing  the  proportion  to  the  whole  which  this  part 
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of  the  fund  bore  to  the  whole  fund  to  be  paid 
over  to  the  trustees.  The  court  said  that  such 
a  departure  from  the  directions  of  the  donor 
could  be  justified,  if  at  all,  only  upon  proof  of 
tlie  most  pressing  exieencv;  and  that  the  court 
cannot  alter  the  sclieme  of  a  dunor.  "either  ai 
to  the  objects  of  the  chnrity  or  the  agents  by 
which  it  is  to  be  administered,  unlcbs  it  ap- 
pears to  be  imposstl)le  to  carry  out  the  scheme 
according  to  its  terms." 

A  similar  decision  was  mnde  in  ffarvard 
College  v.  Society  for  Promoting  Theological 
Education,  8  Gray,  280. 

In  FellowB  y.  Miner,  119  Mass.  541.  a  bequest 
was  made  by  a  testator  rcHidint^in  thisStale  to 
the  Town  of  Kinderhook  in  New  York,  in 
trust  for  the  charitable  uses  declared  in  the  will. 
Under  the  laws  of  the  State  of  New  York,  a 
town  could  not  take  such  a  churi<able  bequest 
wit  bout  express  authoiity  from  the  Legislature, 
and.  an  Act  having  been  passed  giving  the 
town  authority  to  receive  the  bequest,  it  wai 
held  that  tbe  money  could  not  be  paid  over  b^ 
cause  the  Act  authorized  the  appointment  of 
the  persons  who  were  to  collect  and  distribute 
the  income  of  the  fund  to  be  made  by  the 
supervisors  and  justices  of  the  peace  of  the 
town,  while  the  will  directed  that  they  should 
be  appointed  by  the  town  itself.  See  also  Baker 
V.  amith,  18  flet.34,  41;  Smith  Charitici  y. 
Northampton,  10  Allen.  49»<,  501,  502;  Jac  eon 
V.  Pfiillijye,  14  Allen,  5;i9, 601.  592;  Morviller. 
Fowle,  144  Mass.  109,  4  New  £ng.  Rep.  89. 

It  is  quite  clear  that,  upon  grounds  of  mere 
expediency,  and  in  the  absence  of  an  emergency 
requiring  it,  the  court  could  not  decree  such 
a  change  in  the  administration  of  the  trust  as  is 
contemplated  by  this  Statute;  and  it  becomes 
necessary  to  inquire  whether  the  principles  of 
law  which  h'mit  the  authority  of  the  court  in  a 
case  of  this  kind  are  equally  applicable  to  the 
action  of  the  Legislature  under  our  Gonstitu- 
tion. 

The  acceptance  by  the  town  of  Maria  Gary's 
proi30sition  contained  in  her  letter  created  a 
contract,  which  was  executed  on  her  part  by 
the  pa\  ment  of  the  money,  and  which  con* 
tinned  binding  on  the  town  and  the  trustees 
as  to  their  conduct  in  reference  to  the  cbniiiy. 

Prior  to  the  dc-ision  in  Darfmo/th  Collcqe  y, 
Wooihcard,  17  U.  S.  4  W  heat.  518  [4  L.  ed.  6':J9], 
it  was  uncertain  what  construction  would  be 
given  t)y  the  Supreme  Goiirt  of  the  United  States 
to  the  word  "contracts"  in  section  10  of  article 
1  of  the  Gonstitution  of  tbe  Uni'cd  States, 
which  provides  that  no  State  sbnll  pass  any 
"law  impairing  the  obligaion  of  conlracls. ' 
It  was  settled  by  that  case  that  the  word  is  to 
be  interpreted  broadly  and  liberally,  so  as  to  in- 
clude all  obligations  which  should  l)e  enforced 
and  held  sacred  growing  out  of  o^eemcnts, 
express  or  implied,  for  which  there  is  a  vaiui^ 
ble  consideration. 

There  can  be  no  doubt  that  the  mone^  of 
Maria  Gary  was  paid  und<T  a  contract,  wirhia 
tlie  meaning  of  that  word  in  this  clause  of  the 
Gonstitution.  The  principles  by  which  the 
cour:s  of  Ensfland  and  of  this  country  have 
been  controlled,  in  the  decisions  to  which  we 
have  referred,  are  those  rules  of  common  ri;^ht 
which  protect  men  in  their  transactiuns  with 
one  another. 

Among  them  is  that  fundamental  one  which 
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Is  embodied  In  this  proviaion  of  the  CoD^titu- 
tioD.  If  it  applies  to  a  change  io  the  admioistra- 
tioii  of  a  clmritable  trust,  such  as  has  been 
attempted  in  the  present  case,  it  controls  the 
action  of  the  Legislature  as  elfectually  as  that 
of  tlie  courts. 

We  tliink  it  does  apply.  The  town  Im- 
pliedly agreed  with  1^1  aria  Gary  to  conform  to 
the  terms  of  ber  letter.  The  trustees  also 
agreed  thnt,  so  long  as  they  continued  to  be 
members  of  the  board,  they  would  execute 
their  trust  according  to  her  stipulations.  She 
indicated  a  general  purpose  to  devote  her 
money  to  this  cimrity,  even  if  it  should  become 
impossible  to  administer  it  in  the  manner 
proposed,  and  she  impliedly  agreed  that  the 
court  might  make  any  reasonable  modification 
of  her  scheme  which  might  at  any  time  be- 
come nccesHnry.  The  town  might  become  a 
city,  and  the  board  of  selectmen  or  the  school 
eommitiee  might  be  abolished  by  law,  or  many 
other  things  mi^ht  occur  which  would  render 
it  impossible  or  impracticable  literally  to  follow 
her  directions.  She  impliedly  agreed  that  in 
such  a  case  the  court  or  the  Legislature  might 
modify  her  method  to  adapt  it  to  changed  ooudi* 
lions.  But  she  did  not  agree  that  any  material 
change  might  be  made  unless  there  should  be 
an  exigency  for  it. 

It  does  not  appear  to  be  necessary  to  depart 
from  the  phin  of  administration  adopted  by  the 
original  donor.  There  seems  to  be  no  practical 
diiuoulty  in  conforming  literally  to  the  scheme 
At  first  proposed.  Under  these  circumstances 
none  of  the  parties  can  be  relieved  from  the 
oblicntinnsof  their  contract  without  the  consent 
of  all  the  others.  The  Statute  makes  no  pro- 
"vision  fur  ohtaioing  the  consent  of  any  party 
except  the  town. 

Besides  Maria  Gary,  many  others  have  made 
eifis  tor  the  Library,  of  which  some  were  given 
£]  terms  to  the  trustees  of  the  Gary  Library, 
some  to  Gnry  Library  and  some  to  the  town. 
It  is  to  be  presumed  that  these  persons  knew 
on  what  trusts  the  Library  was  established 
and  was  to  be  n^annged,  and  that  they  made 
their  gifts  to  be  held  under  the  same  trusts.  In 
connection  with  each  of  the  gifts,  the  donor, 
the  town  and  the  trustees  impliedly  became 
parties  to  the  same  contract  in  regard  to  the 
management  of  tlie  Library  as  that  made  with 
Airs.  Gary.  lladUy  t.  Hopkins  Academy,  14 
Pick.  2G2:  Rdirard»  ▼.  Jagers,  10  Ind.  407, 415. 

So  far  as  appears,  George  W.  Robinson  is  the 
only  donor  w  ho  has  consented  to  a  change  after 
contract.  If  it  be  assumed  that  Alice  B.  Gary, 
the  residuary  legatee  of  Maria  Gary,  has  as- 
tented  by  petitioning  for  the  passage  of  the 
Statute  and  becoming  one  of  the  corporators 
and  a  trustee,  her  assent  is  not  equivalent  to 
tiie  assent  of  the  original  donor.  Two  of  the 
gifts  of  Maria  Gary  were  made  in  ber  lifetime, 
and  the  contract  was  fully  executed  on  ber 
part.  Her  residuary  legatee  docs  not  legally 
represent  her  desire  to  secure  a  permanent 
benefit  to  the  inhabitants  of  Lexingion.  Her 
representative  succeeds  only  to  her  rights  of 

gropcrty.  ilcr  right  to  have  the  trust  executed 
1  the  inteipst  of  charity  is  a  peisonal  right, 
whose  value  was  in  her  enjoyment  of  doing 
good,  and  it  is  not  allied  to  the  interest  which 
an  heir  might  have  to  avail  himself  of  prop- 
erty  which  belonged  to  his  ancestor.  San&rson 
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▼.  White,  18  Pick.  828. 883;  American  Aeadm 
of  Arts  and  Seiencei  ▼.  Harvard  CoUetft,  A 
Gray,  6S2;  Atty-Qen,  v.  Hargartt  and  Regius 
IVttfessarSt  1  Vem.  55. 

The  possibility  of  a  reversion  under  the  last 
clause  of  the  letter  gives  the  residuary  les^atee 
no  right  to  consent  to  a  modification  of  the 
scheme.  So  far  as  there  is  a  succession  to  a 
mere  right  of  pro|)erty  in  the  contract,  her  ex- 
ecutor and  residuary  legatee  might  repreeeat 
her;  although  such  a  representation  could  not  in- 
clude a  right  to  consent  to  the  change  proposed* 
But  it  is  not  necessary  to  decide  that  Alice  B. 
Gary  cannot  give  consent  for  Maria  Gary.  It 
is  enough  that  there  is  no  one  who  af^sumes  to 
represent  the  other  donors^  and  that  their  con- 
sent is  not  obtained. 

If,  in  a  case  of  this  kind,  either  the  original 
donor  or  those  who  subsequently  contributed 
to  the  charity  might  be  sulliciently  reprenented 
by  the  trustees,  the  Statute  in  the  present  case 
makes  no  provision  for  obtaining  the  trustees' 
consent,  and  the  paper  signed  by  a  majority  of 
them  separately,  and  without  conference  with 
their  associates,  is  so  incouNistent  w  th  the  per- 
formance of  the  ordinary  duties  of  their  tiust 
that  it  cannot  be  taken  as  representing  a  valid 
act  of  (he  board.  MoiTiUe  y.  Jfbwie,  144  Mass. 
100,  4  New  Eng.  Rep.  89. 

We  aie  of  opinion  that  the  Statute  which  we 
are  considering  impairs  the  obligation  of  the 
contract  under  which  this  charity  is  adminis- 
tered.  The  principles  which  lie  at  the  founda- 
tion of  the  Dartmonth  College  Com  and  of  other 
similar  decisious  are  decisive  of  the  question  b^ 
fore  us.  LouiwHU  v.  University  of  LouisnUe,. 
15  B.  Mon.  G42;  Dartmouth  CoUege  v.  W*>od' 
irard,  17  V.  S.  4  Wheat.  618  [4  L.  ed  «29]; 
Allen  ▼.  MeKean,  1  Sumn.  277;  Nets  (/ufueesler 
School  Fund  v.  Bradlmry,  11  Me.  118;  Unxter- 
si'ty  of  Maryland  y.  Wiiliams,  9  Gill  &  J.  866, 
408;  Noms  y.  Abingdon  Aeademv,  7  Gill  &  J. 
7;  fh-own  v.  Hummel,  6  Pa.  8G,  98. 

The  law  laid  down  in  these  cases,  that  a. 
charter  establishing  an  eleemosynary  corpora- 
tion is  a  contract  which  cannot  be  changed  by 
the  Legislature  without  the  consent  of  the  piu^ 
ties  to  it.  is  a  mere  extension  of  the  doctrine 
which  gives  a  similar  effect  to  the  written  state- 
ment 0?  the  scheme  that  is  made  the  founda- 
tion of  donations  to  unincorporated  Irusieesof  a 
public  chaniy. 

As  if  apprehensive  that  the  Statute,  in  the 
parts  already  considered,  was  in  conflict  with 
the  Gunstitution,  the  framers  of  the  Act  em- 
bodied  in  it  a  provision  for  taking  the  property 
under  the  right  of  eminent  domain.  Of  this 
property  $1,600  was  money  deposited  in  a 
savings' bank;  and  there  were  two  promissory 
notes  of  the  Town  of  Lexington,  atuounlingto 
$11,000,  bearing  interest,  and  payable  to  the 
treasurer  of  the  hoard  of  trustees. 

Proijertv  can  be  taken  in  this  way  only  to  the 
exercise  of  the  paramount  tight  of  the  govera- 
ment  founded  on  a  public  necessity.  The 
question  has  been  somewhat  considered  whether 
that  necessity  can  ever  extend  to  the  taking  of 
money. 

In  Burnett  v.  Sacramento,  19  CaL  76,  Mr. 
Justice  Field,  now  of  the  Supreme  Gourt  of  the 
United  States,  savs:  "Money  is  not  that  species 
of  property  which  the  sovereign  authority  can 
authorize  to  be  token  in  the  exercise  of  ils  right 
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of  emfneDt  doroalD.  That  right  can  be  exer- 
deed  only  with  reference  to  other  property 
than  money;  for  the  property  taken  is  to  be  the 
aubject  of  oonippnsation  in  money  itself^  and 
the  general  doctrine  of  the  authnritiea  of  the 
present  day  is  that  payment  must  be  either 
made,  or  a  fund  provided  for  it  in  advance." 

In  Cooley  on  Constitutional  Limitations,  4th 
ed.  656,  a  similar  opinion  Is  expressed,  and 
lanpruage  to  the  same  elTcct  Is  found  in  People 
T.  Brooklyn.  4  N.  T.  419,  424. 

There  may  be  a  great  public  exigency,  as  In 
thne  of  war,  which  will  authorize  the  govern- 
ments to  take  money  in  the  exercise  of  this 
riffht.  Mitciiel  v.  Harmony,  64  U.  S.  18  How. 
128  [14  L.  ed.  81]:  Wellman  v.  Wiefrerman,  44 
Ho.  4S4;   Foit  v.  Stout,  4  Coldw.  205. 

But  it  cannot  truly  be  said  that  the  taking 
of  money  by  a  private  corporation  created  to 
administer  a  public  charity  is  a  taking:  of  prop- 
erty for  public  use.  The  money  tal^ en  mui(t  be 
paid  for  in  money.  It  cannot  be  taken  unless 
It  is  paid  for  in  advance  or  sufllcient  provision 
is  made  for  immediate  payment,  which  provis- 
ion must  be  in  money  or  in  that  which  is 
deemed  its  equivalent.  There  can  be  no  neces- 
•ity  for  such  a  taking.  In  its  nature  it  is  not 
o  taking  for  a  public  use.  There  can  be  a  tak- 
ing for  a  public  use  under  this  power  only 
when  in  the  nature  of  the  case  there  is  or  may 
be  a  public  occeraity  for  the  takin?.  There 
cannot  be  such  a  necessity  in  favor  oia private 
corporation  which  must  provide  money  to  pay 
for  money.  For  this  reason  we  are  of  opinion 
that  the  Legislature  could  not  authorize  tha 
taking  of  this  property  by  the  petitioner. 

The  only  statement  of  the  use  to  which  the 
properly  is  to  be  put  is  found  In  the  provision 
that  it  u  "to  be  held  and  applied  in  the  same 
manner  as  if  held  by  said  trustees."  The  ques- 
tion ariaes  whillier  taking  property  from  one 
party  who  holds  it  for  a  public  use  by  another 
to  hold  it  in  the  same  manner  for  precisely  the 
aame  public  use  can  be  authorized  under  the 
GonsUiutlon.  Can  such  a  taking  be  founded 
on  a  public  necessity  f  It  is  unlike  takioir  prop- 
erty for  a  public  use  which  is  already  devoted  to 
o  different  public  use.  There  may  be  a  neces- 
sity for  that  In  the  first  case  the  properly  is 
already  appropriated  to  a  public  use  as  com- 
pletely in  every  particular  as  it  is  to  be.  Can 
the  taking  be  found  to  be  for  the  purpose  which 
must  exist  to  give  it  validity  f  In  every  case 
it  is  a  judicial  question  whether  the  taking  is 
of  euch  a  nature  that  it  is  or  may  be  founded  on 
a  public  necessity.  If  it  is  of  that  nature,  it  is 
for  the  Legislature  to  say  whether  in  a  partic- 
ular case  the  nece^ity  exists.  We  are  of 
opinion  that  the  proceeding  authorized  bv  the 
Btatute  waa,  in  Its  nature,  merely  a  transfer  of 
property  from  one  party  to  another,  and  not 
an  appropriation  of  property  to  public  use  nor 
a  taking  which  was,  or  which  could  be  found 
by  the  Leaislature,  to  be  a  matter  of  public  ne- 
cessity. Wt$t  River  Bridqe  Co.  v.  Dix,  47  U.  8. 
6  How.  607  [12  L.  ed.  5851;  Uke  Shore  d  M. 
8.  H,  Co.  V.  Chieapo  d  W.  Z  R.  Co,  97  111.  606; 
Chieaao  d  N.W.  R.  Oo.  t.  Chicago  d  B.  R.  Co. 
112  ni.  680. 

For  these  reasons  the  majority  of  the  court 
•re  of  opinion  that  the  Statute  of  1888,  chap. 
842.  is  not  in  conformity  with  the  Constitution 
of  the  United  Statea.    It  follows  that  the  peti- 
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tloner  has  no  title  to  the  pror^ertvin  thehanda 
of  the  trustees  of  the  Cary  I^ibrary,  and  thai 
the  petition  must  be  dismissed. 
Ff^ition  diemiesed. 


John  W.  MASON  et  ai. 

e. 

anas  H.  POMEUOY  et  oL 
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!•  Where  tmsteee  Are  avthorised  to 
earry  on  a  biuinoss  and  contract  debts 

thoreio,  and  are  irlven  a  rifbt  of  Indomrilty  from 
the  trust  estate  for  the  personal  liability  Incurred 
thereby*  when  the  time  arrives  for  termmatlDff 
the  trust  a  creditor  of  suoh  trustees  may  brlnirsuit 
in  equity  on  t)ehalf  of  himself  and  of  other  similar 
creditors  to  reach  the  trust  fund  for  the  satisfao- 
tiou  of  his  debt  without  first  recovering  a  judg- 
ment at  law. 

8.  A  bill  Hied  fbr  each  purpose  will  not 
be  subject  to  demurrer  for  failure  to  con- 
tain an  offer  to  make  good  to  the  trust  estate  the 
losses  Incurred  by  defaults  for  which  the  estate 
would  have  a  claim  on  the  trustee,  even  on  the 
theory  that  the  creditor  can  only  reach  the  equity 
of  the  trustee  to  Indemnity,  since  the  creditor 
would  succeed  only  to  suoh  rights  as  the  trustee 
might  be  found  to  have. 

8*  If  a  trust  to  earnr  on  a  business  with 
power  to  contract  debts  is  g^ven  to 
three  trustees  who  carry  on  the  business  for 
a  time  and  In  so  Ootng  contract  debts,  and  then 
two  of  the  trustees  retire  from  the  trust  and  the 
other  trustee  continues  the  business  and  oon- 
traots  more  debts  in  good  fait  h  and  for  the  benefit 
of  tha  business,  upon  the  termination  of  the  trust 
and  the  winding  up  of  the  business  the  creditors 
whose  claims  accrued  during  the  management  of 
the  three  trustees  have  no  equity  to  priority  in 
payment  over  the  other  creditors  in  the  absence 
of  provisions  to  that  effect  in  the  statutes  or  in  the 
instrument  constituting  the  trust. 

4*  Where  a  decree  of  court  directs  the 
tnM^g  of  an  account  of  the  amount  due  to 
certain  creditors  of  a  business  conducted  by  a 
trustee  and  the  giving  of  a  mortgage  upon  the 
business  to  secure  the  same,  the  right  to  the  morU 
gage  will  be  lost  if  no  steps  are  taken  to  secure  it 
until  long  afterward,  when  proceedings  have 
been  l>egun  for  the  winding  up  of  the  irust  and 
bills  have  been  filed  by  other  creditors  to  reach 
the  trust  property. 

■ 

(February  f7,  ISOQi) 


ON  reservation  from  the  Supreme   Judicial 
Court  for  Berkshire  County  (C.  Allen,  J,) 
u]X)n  bill,  answer,  demurrer,  replication  ana 


master's  report,  of  a  suit  by  a  ci  edit  or  to  ob- 
tain from  a  trust  estate  payment  for  goods  fur- 
nished to  the  trustee  for  the  benefit  of  the 
estate.    Decree  for  complain  ante. 

The  case  sulficiently  appears  in  the  opinion. 

Mr,  M.  Wilcox,  for  plaintilTs: 

These  trustees  stand  (at  the  termination  of 
the  trust),  in  relation  to  the  trust  est  te  (still  in 
their  hands)  in  no  better  condition  than  sureties 
holding  securities  from  a  principal  debtor  for 
payment  or  for  indemnity  agiiinst  payn^ent  of 
debts  due  from  the  princfpsl  debtor  to  the  cred- 
itor. And  such  a  relation  ^ves  a  direct 
equitable  right  to  the  creditor  to  look  to  the 
trust  property  for  payment. 


anyloT$,  Sllelsb.  62);  Mbert  \.  T)ue,  %  Enn. 
«2,  65:  VailY.  Foster,  4  N.  Y.  313,  and  Ibe 
auilioriiiradted;  1  61017,  Eq.S]<e3S,  6SB:  fi^if 
fivnv.  Fotter,  8  Mel.  19;  Altw  /leifford  Sat. 
Inil.y.  F.ii;AaM>i /ton*.  0  Allen,  175,  BndcMes 
dtei;  Utou*  T.  M-uTgatroyd,  1  Jolina.  Ch.  1 19; 
PkiUipt  V.  Tl'ompinn,  2  Johiu.  Ch,  418;  Ten 
Euek  V.  nolmu.  ti  Knudf.  Cb.  428;  CurCif  t. 
TyUr.  9  Pafee.  433. 

Tbe  couti  then  gof »  on  to  say  that  Ibo  ripht 
of  the  creditor  doos  not  depena  on  Insolvrncy 
of  Ibe  surely,  and  ihiicredllor  is  nnl  bound  to 
wait  until  ine  fund  gnei  into  tbe  bonds  of  an 
BS.<icnee  and  ae^ert  Lis  ri^bt  tbere. 

The  equity  of  Ibe  creditor  does  not  depend 

rn  tbe  fact  whelber  or  not  Ihe  IniBtee  be  in 
nnce  or  In  dcfauti  10  the  trust  esiate. 

Wytly  T.  VMin*,  9  Qa.  235:  Utlm  ».  Young, 
•  B.  Mod.  804. 

The  equitable  right  of  tbe  creditor  Is  not 
derivative  from  the  aiirpfy  or  truMee  boldlnc 
the  trust  pn>perlf ,  but  is  an  independent  riglit 
superior  to  Ibecnmrol  of  the  truEtee,  and  equity 
will  ca'ine  Ibe  trust  lo  be  execuled. 

See  ('ntert.  ffnln^A,  4DesauB.  Eq.19,  6  Am. 
Dec.  601;  Jamei  v.  Sfayrant,  4  Dtssua.  Eq. 
501. «  Am.  Def ,  680;  Mohtnowery  v.  Eteleigh,  1 
HcCord,  Cb.  247:  I  Lend.  Cas.  In  Eq.  (8d  Am. 
edj  530;  Storv,  Eq.  §  1250. 

These  crcdiiors  dealt  with  perEons  tnlrusled 
wilb  tbe  control  and  mannsement  of  tbe  trust 
business,  and  futoixhed  tbiDgsaeceasBry  there- 
for in  good  fsllb,  reiving  on  the  trust  estate  hi 
well  as  on  tbe  personal  Imbilit;  of  tbe  person 
or  persona  condiiciing  the  business.  Tliejr 
bave  a  right 'o  look  lo  tbe  trust  property  em- 
barked in  tbe  trade. 

'  Ex  partt  Gm-lntid,  10  Tes.  Jr.  110,  ISO; 
Pitkin  V.  Pitkin,  7  Conn.  307-818, 

Jfrnr*.  F.  P.  Gouldlng  and  T.  P.  Pin- 
gree.  for  defendaola  Turubull  and  Atwaler, 

The  bill  simplj  sbows  a  contract  debt  of 
personally  sold  10 one  of  thetbreelnistees.  and 
If  tbe  plaintiff  has  any  claim,  an  action  at  law 
will  be  Ibe  simple,  pbiin,  adequtite  remedy  for 
the  recovery  of  his  debts. 

Jont»y.  NtvjhnV,  115  Mass.  244. 

And  in  this  Common  wenlih  a  bilHsdemurra- 
ble,  not  only  If  it  sboHS  liiat  Ibe  p'alniitf  bns 
a  remeiij  at  law  eqiinlty  sulDdeDt  and  avail- 
able, but  ir  tX-ti  it  fails  to  show  Ibat  be  is  wilb- 
out  such  reuiedy. 

Jona  T.  A'cvAaU,  IIS  Msas.  202,  208,  aud 
cafes  died. 

Tbe  plaintiff  cannot  niRlntain  a  creditor's  bill 
bernuse  he  does  nol  show  Lbat  he  has  lecovered 
Judgment  on  hh  debt. 

2  Blory,  Eq.  Jur.  S  1216  b;  Smith  r.  Hartt, 
10  Haie,  80;  McDermott  v.  Strong.  4  Jobna. 
Cb.  637;  limbent  v.  Joel,  13  N.  Y.  468,  4W0, 
492;  Wtggin  v.  Utywnod,  11«Mb'!S.  514:  CniTin 
T.  Pcdc,  la  Mas.-!.  208;  B  Pom.  Eq.  §  1415,  and 
casca  cilcd  in  notei  S,  4. 

f'ouris  of  equity  are  not  tribuTals  for  tbe 
collection  of  debts,  Iboimb  Ibey  enable  creditors 
lo  obl;iiD  payment,  when  their  lejnil  remedies 
have  iH'i-n  exhausted.  And  it  is  only  by  the' 
exhibition  otsucb  facts  as  show  tbal  these  have 
7L.R.  A. 


T.  Maget,  27  N.  J. 
nq.  0W3, 

When  an  attempt  fsmade  to  reach  ©quitolile 
assets,  tbe  bill  sboiitd  slate  Unit  judi^ment  has 
bceu  obiaiaed  and  tbe  execution  reiurned  ua- 
salisSed. 

Barltr  t.  Jfows  and  Warier  t.  Clart. 
nipra;  I/artthorn  v.  Eamet,  31  Me,  93;  Vana 
T.  naahea,  41  H&  2S;  Dockray  t.  Union,  48 
Me.  178;  Howe  v.  Wliitney.  86  Me.  17;  Tai/ler 
V.  Poiektr,  111  D.  B.  110  (28  L,  ed,  8B81;A(fc» 
y.  BiglcT,  81  N.  Y.  B49;  Adtil  ».  Butler,  87 
N.  y!685. 

The  bill  cannot  be  tuntntatned  because  of  t 
lark  of  pioperpartiesplaintilT.  Tbe  ptainlilt 
and  oilier  claims  are  separate  and  distinct  in 
diverse pnrlles,  having  noeoniieelioniritheacli 
other,  and  no  one  plalnlllf  interested  in  Ihe 
claim  of  tbe  other,  and  arise  by  divers  disliact 
contracts  for  personalty  willi  each  elainmnt, 
without  any  privity  between  them,  snd  where 
knowledge  and   notice  to  one  would  not  bind 

Laprer  Co.  y.  Hart,  Hnrr.  Ch.  (Mich.)  llS7j 
MariHiiy.  Moi-ri*  Canal  &  lihg.  Co.  1  N.  J.Eq. 
81,  36-39;  Bouvtnt  v.  I'rtntiee,  1  Bro.  Cb.  30U; 
H'nrdv,  Duke ^  Nort/iumlieTland,  2  Anslr. 
400;  Saltan  y.  Jiant,  18  Ves.  Jr.  73:  }Ieittr  v. 
Wtiion,  1  Vern.  4«3;  Tort  v.  Pitkinrjton.  1  Alt 
282;  Cooper,  Eq.  PI.  p.  182;  WhiiUyy.  Daietcn, 
2  Bch.  &  Let.  307;  Jorun  r.  Garcia  Del  Uio,  1 
Turn.  A  R.  289;  Birklty  v.  Pruffrare,  1  Easl,827; 
Bnllard  Paving  do.  t.  Mu\forJ,  100  U.  d.  148 
(M  L.  ed.  eui). 

Tlie  bill  Is  not  tbnt  of  one  or  more  creditors 
suing  in  behalf  of  all,  for  the  eoforeement  of 
a  trust  intsr  tivoa,  where  any  decree  is  for  the 
beneflt  of  alL  There  is  no  tn.at  here  lo  be  en- 
forced. The  trustees  conducting  the  tnist  are 
individually  liable  at  law  for  tbe  debts  each 
has  contracted,  and  be  is  rcsponsilile  only  for 
bis  own  act,  unless  he  has  aided  or  concurred 
in  tbe  wrong-doing  or  mnlapproprinlion  of  aa- 
eets  by  his  associaie  trui-tee;  and  no  such  act 
or  doings  are  alleged  in  tbU  bill. 

Ex  partt  Garland,  10  Ves.  Jr.  110;  Ex  parU 
Richardton,  8  iladd.  138-107;  Pilhin  v.  Pirkin 
7  Conn.  807;  Burwll  ».  Caaood,  43  U.  S.  4 
How.  600  (11  I.,  ed.  878);  Sfnnteood  v.  Ouen. 
14  Gray,  105,  198;  Oiienv.  Drlatnert.  h.  R  1! 
Eg.  134;  OrmUlon  v.  Olcdt,  81  N.  Y.  B!S.  849; 
Croft  V.  Williams.  83  N.  V.  S84;  Adair  v. 
Primmtr.  74  N.  Y.  606;  MoKim  v.  AvIhaA. 
130  Mass.  4M. 

After  he  took  charge  of  the  trust  Silas  B. 
Pomeroy  alone  is  responsible  for  debts  Ibea 
arising,  whilst  he  is  also  responsible  to  the 
defeudHDts  Turnbull  and  Atwaler,  bis  co-lnit- 
lees,  for  the  avails  of  tbe  truat  fund  and  ill 
property  for  tbe  beneflt  of  crediloia  whoss 
Qebis  had  accrued  prior  Iheielo. 

}Mf»  App.  40  Pa.  409:  Prnott  v.  Oral*, 
1  Pet.  C.  C.  878;  Pitk  y.  S^rber.  6  Walls  A 1 
18;  Cadbury  y.  l>uval.  10  Pa.  286. 

The  buGiofsg  or  trade  that  waa  carried  on  by 
the  tms'ees  was  for  tbe  truat  estate,  not  for 
tbemselves   persoually.     Id  conducting  It  to- 
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gether,  as  trustees  under  the  will,  they  were 
not  partners:  nor  is  tbeir  liability,  one  for  the 
other,  that  of  partners;  there  was  no  commun- 
ity of  Interest  in  property  or  profits  in  them, 
in  the  conduct  of  this  busitness  as  trustees,  and 
the  attributes  of  partnership  are  entirely  want- 
ing. 

Denny  t.  Cktbot,  6  Met.  83:  8i1(e$  y.  Work, 
«  Gray,  488;  Fiteh  ▼.  Ua/rrington,  18  Gray, 
46S;  Pratt  v.  Langdon,  12  Allen,  644;  IJouey, 
Bowe^  99  Mafls.  71;  Maerte  v.  Andrevs,  104 
Mass.  8C0;  Beckford  v.  IliU,  124  Mass.  588; 
LaMont  ▼.  FuUam,  188  Mass.  5ijd;  Legett  y, 
Hyde,  58  N.  Y.  272;  Man/iaitan  Brcua  Co.  ▼. 
JSear$,  45  N.  Y.  797. 

Upon  the  bankruptcy  of  an  executor  and 
trustee,  directed  by  the  will  to  carry  on  a 
trade,  with  a  limited  sum  to  be  paid  him  by 
the  trustees  for  that  purpose,  the  general  assets 
beyond  tliat  fund  are  notliuble;  and  the  rights 
of  new  creditors  are  confined  to.  the  funds  in 
trade,  and  the  credit  of  the  executors  or  trus- 
tees carrying  it  on. 

Ex  parte  Garland;  Ex  parte  Riehardion; 
JPitkin  y.  Fitkin;  BurweU  v.  Caxcoad;  Stanwood 
y.  OtMn  and  Otaen  y.  Delatnere,  aupra. 

Silas  U.  Pomeroy  contracted  these  debts  in 
disobedience  of  ihu  decree,  and  in  yiolation  of 
its  eye^  seuse  and  spirit,  and  is  not  entitled, 
himself,  to  any  indemnity  for  or  on  account  of 
those  debts  at*  contracted,  unless  he  first  rimkes 
good  to  the  trust  all  he  has  cost  and  lost  it;  and 
his  creditors  are  in  no  better  position,  and  not 
entitled  to  have  their  debts  paid  out  of  the  spe- 
citic  assets,  unless  they  reimburse  the  trust  all 
he  has  cost  and  lost  it. 

Be  Johiieon,  L.  R.  15  Ch.  Diy.  548. 

For  the  fraudulent  acts  of  Pomeroy  in  con- 
ducting the  t)ii.<tiness  intrusted  to  hira  under  the 
decree  bv  which  he  created  these  debts  of  the 
second  cIhss,  the  dcfeodanu  Turnball  and  At- 
water  are  not  answerable. 

Barnard  y.  Bagahaw,  8  De  G.  J.  &  S.  855, 
85a 

C.  Alleiif  J.,  dellyered  the  opinion  of  the 
court: 

The  late  Theodore  Pomeroy  deyi?ed  his 
mills  and  mnnutacturing  property  to  three 
trustees,  in  trust,  to  continue  and  carry  on  his 
manufaciuiinir  business  until  his  son  Theo- 
dore L.  Pomeroy  should  arriye  at  the  age  of 
twenty  one  years.  They  were  to  provide  for 
the  outstiindiug  and  current  liabilities  and  to 
incur,  on  account  of  saul  trust  estate,  during 
the  continuuLce  of  the  trust,  such  further  lia- 
bilities as  a  wise  and  prudent  management 
might  require,  and,  when  his  said  son  should 
become  twenty-one  years  of  age,  to  convey  the 
property  to  testator's  two  suns  Silas  H.  and 
The.  dore  L.,  or  in  case  either  one  of  them 
should  decline  to  continue  in  business  with  the 
other,  then  to  convey  the  same  to  the  other, 
upon  his  paying  ceitain  sums  to  the  son  who 
should  withdraw,  with  certain  other  pro- 
visions relating  to  the  terminal  ion  of  the  trust, 
not  neccsstiry  to  be  recited  here.  The  will 
fmther  provides  that  the  trustees  should  be 
entitled  to  fair  and  reasonable  compensntion, 
and  that  they  should  not  be  liable  for  any  loss 
to  the  trust  estate  which  did  not  involve  had 
faith  on  their  psrt,  and  that  at  the  term  inn  tion 
of  the  trust  and  before  any  transfer  or  convey- 
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ance  they  should  he  fully  indemnified  against 
any  then  existing  personal  liability  incurred 
in  the  proper  execution  of  the  trust. 

The  three  trustees  accepted  the  trust  and  car- 
ried on  the  business  together  until  May,  1885, 
when,  in  consequence  of  disagreements  which 
had  arisen  among  them,  it  was  arrantred  that 
thenceforth  the  business  should  be  carried  on  by 
Bilas  H.  Pomeroy.  one  of  the  trustees,  and  thu 
was  done,  under  the  circumstances  which  art 
detailed  in  the  master's  report.  The  son  Theo- 
dore L.  became  twenty -one  years  of  age  on 
November  18,  1887,  and  the  time  had  thus 
come  for  the  termination  of  the  trust.  A  large 
amount  of  indebtedness  was  then  existing, 
some  of  which  was  incurred  by  the  three  trus- 
tees while  carrying  on  the  business  together, 
and  some  by  Silas ^.  Pomeroy  while  carrying 
on  the  business  alone.  A  partnership  firm  be* 
longing  to  the  Istter  cisss  of  creditors  brought 
the  present  suit  in  behalf  of  themselves  and  of 
other  similnr  creditors,  averring  that  the. trus- 
tees refusefl  to  pay  their  said  debts,  and'  that 
neither  of  them  bad  property  open  to  attach- 
ment or  execution,  and  seeking  to  establish 
and  enforce  an  equitable  riiiht  to  have  their 
claims  paid  out  of  the  trust  property,  and  es- 
pecinlly  to  have  enforced  in  their  favor  the 
riirht  of  the  trustees  for  reimbursement  and 
inr'.enmity  out  of  the  trust  fund,  before  its  dis- 
tribution. 

The  principal  questions  in  the  case  are 
raised  by  the  two  trustees  who  withdrew  from 
the  active  management  of  the  business  in  1^85, 
and  they  contend  that  the  creditors  whose 
debts  Hccrued  under  the  joint  mana^^ement  are 
entitled  to  a  priority  over  the  later  creditors, 
and  indeed  that  the  present  bill  cannot  be 
maintained  at  all  by  the  latter.  In  support  of 
their  demurrer,  they  rely  upon  the  following 
propositions:  (1)  that  the  plain tiifs  haye  no 
equity  because  they  do  not  offer  in  the  bill  to 
make  good  to  the  trust  fund  the  losses  and  de- 
faults occasioned  by  the  acts  of  the  trustee, 
Silas  H.  Pomeroy,  with  whom  they  contract- 
ed, and  that  their  riirht  to  the  trust  fund  must 
be  limited  by  his  right  to  indemnify  from  that 
fund;  (2)  that  the  plaintiffs'  sole  lemedy  Is  at 
,  law;  (3)  that  there  has  been  no  previous  recoy- 
ery  of  judgment  by  the  plniniiffs;  and  (4)  that 
there  is  no  community  of  interest  between  the 

ClaintiffM,  and  that  one  creditor  cannot  sue  in 
ehalf  of  all. 

The  most  of  these  objections  are  answered  hr 
a  brief  consideration  of  the  nature  of  the  bill. 
It  is  in  its  essential  character  a  bill  seeking  to 
enforce  the  proper  execution  of  a  tinst,  which 
is  ready  to  be  terminated,  and  in  which  nothing 
remains  to  be  done  but  to  transfer  the  trust 
property  in  accordance  with  the  eqaital)ie 
ris^hts  of  the  various  parties  who  assert  con- 
flicting claims  thereto.  It  Is  indce^l  difficult  to 
see  how  this  object  can  be  accomplished  in  any 
other  way  than  by  a  suit  in  e(|uity.  The  plain- 
tiffs claim  equitable  ri^L'hts  m  the  premises. 
Their  position  as  creditors  entitles  them  to  a^ 
sert  such  rights  and  to  seek  the  determination 
of  the  oouit  whether  on  the  particular  facts 
of  the  case  their  rights  should  be  8U'4tained, 
that  is  to  say,  where  trustees  are  authorized 
to  carry  on  a  business  and  contract  debts,  they 
are  not  only  liable  personally  for  tne  payment 
of  them,  but  the  creditors  may  also  resort  to 


case.  Ex  parts  Qarland,  10  Ve".  Jr.  110;  A> 
farte  IHe/iardton,  6  Hadd.  138;  Oicen  v.  Dela- 
mtre,  L.  R.  IS  Eq.  134;  Cvibvtii  t.  Cuibva/i,  1 
Beav,  184;  Tlumijaon  r.  Andrewt,  1  Myl.  &  K, 
116;  Burvatt  v.  Manderille.  43  U.  8.  3  JIow, 
560  [11  L-  ed.  878];  5mi(A  t.  Ay(r.  101  U.  8. 


Conn.  SOI;  3  Blory,  Eu.  §  1400;  Lewin,  Tr. 
Ml  ed.  317. 

It  fB  inripwi  contended  on  the  p»rt  of  the 
plainiifFa  Ilial  tbfir  right  lo  resnrt  to  tlie  trust 
prnprny  is  a  primar}  ruA  original  ligbt,  nljlcli 
exisia  mdcpFiulently  of  any  n^'ht  oo  the  part 
of  the  truslfes  lo  be  Indcmnifled.  Wyliy  v. 
ColiiRM,  0  Qa.  333. 

The  view,  however,  which  hai  prevailed  tn 
England,  BO  far  as  the  qiict^ii'iD  has  U-ea  dis- 
cussed, is  lliattbe  creditors  may  reach  the  trust 
ptnpettr  wheD  the  Iiuatees  arc  entitled  to  be 
iDdi-mmflcd  therefrom,  and  that  iLe  creditors 
teach  it  b^  being  substiinled  for  the  IruElees 
and  standm;;  in  their  place.  Bt  Johnaon,  L. 
R.  15  Ch.  IJiv,  M8;  Dovm  v.  Goiton,  L.  R.  40 
Ch.  DiT.  63B;  Liiidiey,  Parln.  4th  etJ.  «07,eo8. 

It  is  wi'h  reference  to  tlila  doclrine  that  the 
defendants  ciitiiend  that  the  plaintiffs  ought  to 
offer  in  (beir  hill  lo  mat^e  good  to  the  trust 
fund  the  lofsesHiid  dernulls  orcninoDed  by  Hip 
acts  of  Silas  H.  Pomerny.  But  this  ground  Is 
untenable  oo  the  demurrer,  becaMse,  assuming 
for  Ihe  present  tliis  doclrine  to  be  coneci  and 
taking  the  p'ainliffs'  case  upon  Ihe  lowest 
gToiind,  tlie  bill  seta  out  the  right  of  Ihe  irua- 
teei  to  be  indcniDitied  against  personal  liability 
Incurred  Id  Ibe  proper  e'leeiition  of  tbe  trust, 
the  existence  of  a uch  liability  to  Ihe  plaintiffs 
and  olliers  and  ibe  eqinlahle  n'plit  nf  llie  plain 
tiffs  and  others  to  have  enforced  in  tbeir  faror 
for  the  payment  of  their  cluims  the  riglits  of 
tbe  truslees  rurreitnburi^ement  and  indemnity; 
«Dd  11  asserts  a  riglil  lo  have  their  clniins  paid 
out  of  Ibe  Iruat  property  and  estate  In  full,  or 
if  such  properly  and  eslate  are  Inauineieot,  then 
to  have  their  rtuiina  paid  in  pro  rota  prnpor- 
tjons;  and  prays  thai  ihe  Irttsiees  be  held  and 
ordered  lo  account  for  the  triisl  pr[>perty,  and 
thai  an  aceoi'Dl  of  Ibe  creditors  may  also  lie 
taken  end  Ibe  equltiitde  iDlertst  of  8il;i8  H. 
PoDieroy  Id  ibe  tiusl  eaiale  may  he  lold  and 
disposed  of,  and  the  proceeds  epplird  In  pny 
menl  of  the  pljiinliffo  end  mhors.  There  is  no 
occaiioD  for  snv  distinct  offer  on  tliepaitof  the 
pluinl'ffs  In  make  coo<l  nny  possible  losses  lo 
the  trust  esls'e,  arialn^  from  bis  miaeon.luri, 
if  any  sneb  there  were,  since  ihcy  iroulit  only 
succeed  tnsiieh  rights  as  he  miglil  be  tonnd  lb 
have.  Tbt'ie  is  no  sii~ceBlion  In  ihc  hill  of  nny 
misconduct  or  default  on  bis  part,  hui  if  there 
were,  and  if  tbe  plaintllTs  have  oo  btpber  right 
than  simply  to  siand  in  bis  place,  Ihf  hill  need 
not  contain  any  ancli  offer  tn  make  good  lossi't 
in  onler  to  eniiile  the  pliihitiffs  lo  rearh 
whatever  npfln  acconni  may  lie  found  in  ri  main 
M  a  fund  fnim  whirb  he  would  lie  entitled  lo 
be  Indemnifled.  Tlie  renuH  of  aucb  bd  ac- 
cr.untiDK  cnuiint  he  anlici|miei1  on  a  demurrer. 
If  It  should  prove  Bimllv  that  there  waa  ncitb- 
ins  to  which  he  was  entilU-d.  tlien  the  plain' 
tiffs  woukl  fail  od  the  merili,  unlen  ihej , 
7L.RA. 


dehl  to  Ibem. 

It  is  Dot  DPcesaary  that  the  plnlnlifra  who  hi- 
slitute  such  a  suit  ibould  flrst  have  lecovered 
judgment  on  their  chiim,  nr  even  ib;il  tlielr 
clnim  should  be  vet  due.  W/iitmore  v.  Oii»r- 
rvte,  2  Younge  &  C.  Ch.  IB;  Story.  Eq.  85,  «. 

And  the  u^uat  nay  is  for  one  creditor  bi  sua 
In  behalf  of  all.  Story,  Eq.  PI.  5  «6;  Briert* 
T.  lroorf,3PBiee.630;//'iifi«».  /fa.'f((.BI'ai«, 
15;  Cliapman  v.  Hanken  it  T.  Pub.  Co.  138 
Mass.  478:  Thompaon  v.  Dvnn.  L.  R  5  Ch.  573. 
■  We  can  have  do  doubt,  tiicrefore,  that  the 
demurrer  lo  Ihc  hill  should  beoverruled.  Tbe 
demurrer  waa  contained  In  tbe  answer,  and 
there  appears  to  have  heen  oo  formal  order  by 
a  ningle  jusiice  ovcrrulinir  it,  but  the  case  was 
referred  to  B  master,  wbo  lias  made  a  report 
which  was  apparenily  designed  to  present  all 
tbe  ma'erlsl  facts  involved  In  the  issues  raided 
by  the  pleadings.  No  objections  or  exceptions 
were  taken  lo  the.repori,  and  when  ibe  esse 
came  on  to  be  beard  before  a  sinplc  jusiice,  it 
was,  upoD  Ihe  request  of  both  parlies,  reserred 
for  tbe  delerminntion  of  Ihe  full  court,  upoB 
tbe  plenitinga  and  the  mnster's  report  The 
more  ImporlBDt  questions  which  have  been  bt- 
piied  upon  Ihe  nierila  are  two:  (II  whether  the 
rights  of  tbe  plaintiffs  arc  qunlilicd  by  any  equi- 
ty which  eiisls  io  favor  of  Ihe  trusi  estats 
apsinat  Bilss  H,  Pomeroy;  (2)  whether  the 
earlier  creditors  are  entitled  tu  have  a  priority 
over  tbe  laleroneB. 

In  reference  to  tbe  fliKt  of  these  qiie^itioiu. 
there  is  ootbinEr  in  the  facts  etaieil  in  the  mas- 
ter's report  nbii'h  shows  that  Iliere  is  any  eq- 
uity exislinK  in  favor  of  Ihe  trust  eB'atea^insI 
Silas  H.  Pomeroy,  so  lliat  we  have  no  ocrasion 
to  consider  the  question  whetluT,  as  a  general 
rule  of  equity,  the  ritllilsnf  the  plain liffa  would 
he  qualitied  ilnrehy  in  case  it  should  be  found 
that  be  was  himself  aubjectlo  any  such  equitf. 

Mention  his  already  been  made  of  the  pro- 
vision In  the  will,  that  Ibe  trtisleea  sbail  be  en- 
titled to  a  fair  and  renmnnble  coiiiiienralioa 
fnr  their  services  in  adminisleiing  the  trust, 
and  shall  not  be  liable  lo  any  loss  to  Ibe  trust 
estate  which  does  not  involve  bad  fnith  on  Ih^ 
part.  Assuming  that  the  dncirine  of  tbe  re- 
cent English  cases  above  died  [  Bf  Jolinnon  and 
Di'KK  v.  (JoTlim]  is  applicable  to  the  present 
caae,  we  find  nothing  to  sliow  i  hat  Silas  H. 
Pomeroy  is  indebted  to  tlie  iriisl  estate,  or  that 
he  has  caused  any  Iosf  lo  liie  same  for  wbidi 
he  is  reBponsilile,  under  tbe  terms  of  the  will. 

malerisi  facia,  hrielly  alaled,  u|)0D  n'hicb  tbil 
qui'Stion  deiiends  are  aa  follows:  Until  May, 
I88>,  the  Irnslees  CBrrled  oo  ilie  business  to- 
gether. While  so  cnrrvin?  Il  on,  dlH'iiri-ccmenla 
arose,  and  ibe  other  two  in^M.-.-a  l.iouyhl  a  biU 
in  eipiiiy  in  the  cnutt,  no  Ihe  llib  of  April, 
1885,  against  Si  ns  II  Pumemy  and  the  other 
parties  m  interest,  undi-r  the  Sinuile  pivine  ja- 
ilfdii-llon  in  equity  to  regulate  tbe  eiecutloD  of 

On  ihe  18th  of  "ay,  188.1.  an  Rirreement  was 
made  wheieby  Silas  11  p..ni<T..y  wn»  lo  take 
ebarge  of  tbe  mill*  and  frcjicriT  and  rarry  on 
the  business,  and  pay  over  lo 'Tiirnbull,  wbo 
WBi  one  of  the  olliei  irusteei,  and  whuM  finn 
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was  alao  a  large  creditor  of  the  trustees,  the  net 
avaiU  over  and  above  the  cost  of  manufacture 
of  the  goods  mnoufnctured  and  sold  by  hina, 
and  be  was  also  to  give  to  the  two  other  trus- 
tees ao  agreement  with  acceptable  surety  in- 
demnifying them  against  any  liability,  debt  or 
obligation  rrcaicl  by  his  arts,  and  also  securing 
the  payment  above  provided  for  to  Turubull. 
1^0  restriction  was  put  upon  his  power  to  con- 
tract debts  In  carrying  on  the  busine!^.  Such 
agreement  with  surety  was  siven,  and  Pomeroy 
tool£  possession  of  the  mills  and  property  and 
proceeded  with  the  manufncturlDg  business 
under  the  same  name  as  before. 

On  the  1st  of  June,  18^<0.  a  decree  was  made 
in  the  suit  in  equity  denying  a  motion  for  h  re- 
ceiver, and  prescribing  the  manner  in  which 
Pomeroy  should  thereafter  conduct  tbel>usiness. 
He  was  to  proceed  with  the  mauufacture  of 
the  wool  and  raw  material  then  on  band  and 
turn  o  er  tbe  net  avails  of  the  goods  to  Turn- 
bull  &  Co  ;  his  ris^lit  to  purchase  new  material 
was  limited:  arterall  the  stock  should  be  mnn- 
ufactured  be  was  to  be  at  liberty  to  continue  the 
business  as  trustee  under  the  will;  as  soon  as  he 
hud  maiuifaciured  the  material  on  hand  and 
the  goods  had  been  sold  and  tbe  proceeds  ap- 
plied as  above  provi  le?!,  then  tbe  balance,  if 
any,  due  to  Turnbull  &  Co.,  was  to  be  deter- 
mined by  reference  to  a  masrer,  if  the  parties 
did  not  auree,  and  a  morgage  upon  tbe  trust 
property  was  to  be  given  to  secure  such  bal- 
ance, and  thereupon  the  two  other  trustees  were 
to  Ije  discharged  as  trustees;  the  business  was 
to  l)e  so  conducted  as  to  create  no  liability  upon 
the  two  other  tiustees;  and  there  were  certain 
other  subordinate  provisions.  Pomeroy  failed 
in  certain  partifulurs  to  conform  to  the  above 
decree,  and  on  the  4ib  of  June,  1887,  a  new 
decree  was  entered,  reciting  that  he  had  dis- 
obeyed the  order  of  the  court  in  that  be  had 
failed  to  turn  over  to  Turnbull  &  Co  the  net 
proceeds  of  tbe  goods,  and  had  in'e'rminijled 
the  mat(Tia1  and  goods,  until  their  identity  had 
been  lost,  and  had  used  the  proceeds  for  carry- 
ing on  the  general  business  of  manufacturing, 
and  that  he  had  thus  failed  to  applv  $40,OaO: 
and  it  was  thereupon  ordered  that  all  the  wool 
and  raw  material  tlicn  on  hand  should  lie  de- 
voted and  set  apart  to  raise  $40,000  to  be  ap- 
plied as  directed  in  the  former  decree. 

Tlie  decree  further  provided  that  tbe  business 
of  manufacturing  should  be  continued,  and 
that  additional  necessary  material  mlaht  be 
pi  rchased  from  time  to  lime  not  exceeding 
f  100,000,  and  added  to  and  mixed  with  the 
flock  on  liand.  From  the  proceeds  of  such 
manufacture  after  deducting  the  cost  of  such 
additional  property,  and  expense,  the  sura  of 
$40,000  and  interest  was  to  be  paiil  to  Turnbull 
&  Co.,  or  to  creditors  of  tbe  three  trustees. 
There  were  "ther  provisions  not  necessary  to  be 
staled  here.  The  master  finds  that  it  was  ad 
milted  thattheprovisionsabove  mentioned  have 
been  substantially  fultillcd.  Tbe  new  decree 
in  tbe  (aiticulais  at>ove  mentioned'  'vos  a  sub- 
•titute  for  tbe  former  decree.  If  wliIl*  the  first 
decree  was  in  force  he  exceeded  wbnt  was 
tlienin  pn:scril)ed  in  respect  to  tbe  purcliase  of 
•  goods,  that  tnins;;n'ssi()u  was  cured  by  the  ap 
propriution  of  tbe  property  so  purchased  under 
tbe  new  decree.  Tlie  goods  so  purchased  went 
into  the  trust  property  and  tbua  went  for  ilia 


benefit  of  the  other  trustees  fn  raising  tha 
$40,000.  Tbe  master  expressly  finds  that  the 
goods  became  a  part  of  the  trust  property,  and 
that  they  were  suitable  and  necessary  therefor. 
Whether  the  purcha.se  was  or  was  not  in  ao- 
cordanee  with  tbe  first  decree,  the  second  de- 
cree dealt  wiih  the  question  of  any  failure  in 
that  respect,  and  it  has  been  complied  with;  so 
thai  it  is  not  now  to  be  alleged  a?ainst  Pomeroy 
that  be  failed  to  comply  with  the  terms  of  the 
first  decree,  in  respect  lo  tbe  purchase  of  goods. 

There  were  certain  other  particulars  In  the 
decree  of  June  1,  1886,  respecting  which  noth- 
ing has  yet  been  done,  namely,  tbe  indebted- 
ness of  tbe  trust  estate  to  Turnbull  &  Co.  baa 
not  been  determined,  and  no  mortgaire  to  se- 
cure the  same  has  been  given.  With  reference 
to  these  the  first  step  to  t)e  taken  whs  to  deter- 
mine the  amount  of  indebtedness  by  reference 
to  a  master,  if  the  patties  did  not  agree,  and  if 
this  has  not  been  done  there  is  nothing  to  show 
that  the  omission  has  been  throu<;li  any  fault 
of  Pomeroy.  It  was  a  matter  t)etween  the 
three  trustees  on  the  one  side,  and  Turnbull  3t 
Co.  on  the  oiher,  Mr.  Turnbull  himself  being 
on  both  sides. 

There  has  been  no  accounting,  in  which 
Pomeroy  has  been  found  to  be  in  default,  as  in 
the  case  of  Re  Johnson,  before  cited;  and  there 
is  nowhere  in  the  master's  report  any  finding 
that  there  has  l)een  an^  loss  to  the  trust  estate 
through  any  fault  of  his;  much  less,  that  there 
has  been  any  loss  which  involved  t)ad  faith  OQ 
his  part  We  are  therefore  unable  to  see  that 
he  is  in  any  manner  indebted  to  the  trust  estate, 
or  that  there  is  any  equity  existing  against  him 
to  prevent  him  from  beinff  indemnified  out  of 
the  trust  estate  for  personal  liabilities  assumed 
by  him  in  the  conduct  of  the  business. 

Nor  do  we  see  any  good  reason  for  giving  to 
the  first  clissof  creditors,  whose  debts  accrued 
wi.ile  tbe  three  trustees  were  carrying  on  the 
business,  a  priority  over  the  latter  creditors 
whose  debts  accrued  during  the  management 
of  Pomeroy.  The  business  during  the  whole 
time  was  tbe  business  contemplated  m  the  wilL 
There  was  no  change  of  trustees.  By  an  ar- 
rangement amons:  themselves,  which  was  sanc- 
tioned by  the  court,  one  of  the  trustees  assumed 
the  direct  management  of  the  business,  but 
there  was  no  separation  of  tbe  property,  no  in- 
ventory, no  accounting  and  no  withdrawal  or 
discharge  of  any  of  the  trustees.  The  'rustece 
who  rctiied  from  the  active  management  made 
an  arrangement  with  their  associate  which  was 
then  deemed  sufiicient  for  their  proti'Ction. 
Pomerov's  failure  in  tbe  first  instance  to  con- 
form to  the  directions  of  the  first  decree  of  the 
court  was  made  good  by  what  be  did  under  tbe 
second  decree.  The  mister  finds  that  he  in- 
curred debts  and  liabilities  for  and  on  account 
of  tbe  biisiuesis  for  goods  and  materials  used  in 
and  made  a  part  and  parrel  of  the  trust  prop- 
erty, and  such  goods  and  materials  were  suit- 
able and  necessary  for  the  manufacturing  busi- 
ness as  con.Iucted  by  him,  and  for  payment  of 
them  the  creditors  rtdied  on  the  credit  of  the 
trust  property,  as  well  tis  on  bis  personal  credit; 
and  these  are  the  debts  due  to  tb^pliintilTs  and 
those  in  whose  behalf  this  suit  is  prosccu  ed. 
The  trust  Is  now  ready  to  be  closed.  It  Is  found 
IhattheKe  two  classes  of  <Tedh"f*«  oxist;  the  first 
class  to  the  amount  of  about  $91,000,  and  the 
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second  dam  to  the  amount  of  about  $51,000, 
besides  a  few  others  which  are  to  be  dealt,  with 
specially.  They  have  all  furnished  materials 
and  supplies  to  the  trust  property,  and  it  ma^ 
prove  that  the  trust  property  now  remainine;  is 
lUHufflcient  to  pay  them  all  in  full.  Why 
should  one  class  of  creditors  be  preferred  to 
another?  There  is  nothing  in  the  statutes  and 
Dothint^  in  the  provisions  of  the  will  directly 
applicable  to  such  a  case.  It  is  sugprestcd  that 
under  the  decree  made  in  June,  1886,  it  was 
contemplated  thHt  a  mort^nge  upon  the  trust 
property  should  be  given  which  would  inure  to 
the  benefit  of  the  tJist  class  of  creditors.  But 
such  mortgage  was  to  be  given  ^hile  the  con- 
cern was  n  going  concern;  it  has  never  been 
given,  and  the  time  has  never  come  for  it  to  be 
given.  There  was  first  to  be  a  determination 
of  the  amount  due,  by  a  reference  to  a  master, 
and  this  has  never  been  done.  The  business  is 
DOW  no  longer  to  be  carried  on  under  the  trust 
but  the  trust  is  to  be  wound  up,  and  in  view  of 
the  question  in  controversy  it  is  to  be  treated  as 
if  the  trust  propiTi  v  were  insufficient  to  pav  the 
debts  in  full.  Ordinnrily,  under  the  insolvent 
laws,  an  a.i^eement  by  a  debtor  to  give  to  his 
creditor  a  mortcrn^e  in  the  future  will  not  pro- 
tect the  mortgage  when  given  from  being  set 
aside  as  a  preference.  Copelandv.  Barnes,  147 
Mass.  ii8H,  8U0,  7  New  £ng.  Rep.  61,  and  cases 
there  cited. 

The  steps  were  not  seasonably  taken  to  pro- 
cure 1  he  mortgage,  and  it  is  now  too  late.  New 
equities  have  aiisen.  If  the  mortgage  had  ac- 
tually been  given,  creditors  would  have  been 
bound  to  take  notice  of  it.  Under  the  decree, 
it  was  not  certain  whether  there  wou^d  he  any 
balance  of  indebtedness  to  be  secured  by  the 


mortgage  or  whether  any  mortgage  woald  be 
given.  The  decree  contemplated  a  security  to 
be  given  in  the  future  in  ease  It  should  be  de- 
termined that  there  remained  anv  indebtedness 
to  secure.  But  now  the  whole  business  is 
stopped  and  creditors  must  accept  the  situation 
as  It  is.  The  later  creditors  have  contributed 
to  increase  the  trust  property  and  it  would  not 
be  equitable  or  Just  to  appropriate  the  whole 
trust  property  to  (he  payment  of  the  earlier 
creditors  in  full,  leaving  the  later  creditors  to 
the  chance  of  what  might  remain. 

The  provision  in  the  decree  of  June  1,  1886* 
that  the  busin&«s  be  so  conducted  in  the  fature 
as  to  create  no  liability  upon  the  two  plaintiffs 
as  trustees,  and  that  they  shoulil  not  be  liable 
for  any  debt  incurred  by  6.  II.  Pomcroy  ia 
doing  the  business,  referred  only  to  a  direct  li- 
ability on  their  part.  It  did  not  mean  that 
creditors  in  the  future  should  he  postponed  to 
themselves  in  case  of  a  possible  necessity  for 
n.'SortiQg  to  the  tiust  property.  It  is  not  con- 
tended that  the  creditors  whose  debts  accrued 
under  the  management  of  Pomeroy  have  any 
direct  claim  upon  the  two  other  trustees.  The 
several  claims  special  I  v  reported  upon  by  the 
master  nmy  be  allowed  to  be  paid  out  of  the 
trust  ftmd,  either  as  expenses  of  the  adminis- 
tration of  the  trust,  or  as  the  costs  of  pHrtiea 
properly  brought  before  the  court  in  a  suit  to 
determine  the  duties  of  the  trustees,  no  objec- 
tion being  made  by  any  party.  Under  the 
above  decision,  there  is  no  need  to  classify  them 
further.  Abbott  v.  Bradstreet,  8  Allen,  587;  % 
Perry,  Tr.  §  910;  2  Dan.  Ch.  Pr.  4th  Am.  cdL 
1413. 

Decree  accordingly. 
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Franklin  FARREL  ei  al.. 

V. 

TOWN  OP  DERBY  et  aL 
(58  Ck>nn.  S34.) 

1*  A  town  has  power  to  employ  eoaiMel 

to  oppose  before  the  General  Assembly  a  peti- 
tion for  the  division  of  its  territory. 

8.  Tne  vote  of  the  town  is  not  neoes- 
mmry  to  authorize  selectmen  to  employ  counsel 
and  incur  expense  to  oppose  a  division  of  the 
town  by  the  General  Assembly. 

(Andreton^  Ch.  J.,  cfinents*) 
(Beoember  80.  1889.) 

RESERVATION  from  the  Superior  Court 
for  New  Haven  County,  upon  bill,  answer 
and  demurrer  thereto,  of  a  suit  to  enjoin  the 
payment  by  defendants  of  certain  expenses  in- 
curred in  opposing  a  petition  to  the  General 
Assembly  for  a  division  of  the  Town  of  Derby. 
Judgment  for  defendants  advised. 

The  plaintiflf  with  others  presented  a  petition 
to  the  General  Assembly  asking  for  a  division 
of  the  Town  of  Derby  and  the  incorporation  of 
a  new  town  to  he  called  the  Town  of  Ansouia. 
The  town  agent  and  selectmen  of  Derby  re- 
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lained  counsel  to  oppose  this  petfffon  and  this 
suit  was  hroup^ht  to  enjoin  the  pnyment  for 
such  services  from  the  funds  of  the  Town. 

The  case  sufficiently  appears  in  tiie  opinion. 

J^essrs.  V.  Blunder  and  John  P.  Kel* 
lo^l^,  for  plainti1Is,in  support  of  tbedcmurren 

A  town  has  no  such  implied  right  to  its  ex- 
isting boundaries  that  it  may  defend  them 
against  that  legislative  body  which  has  given 
the  town  all  the  powers  it  possesses  and  even 
its  existence  itself. 

8ce  Stetson  v.  Kemptan,  13  Mass.  273;  Mind 
V.  West  Roihury,  112  Mass.  6;  Coolidge  ▼. 
BrooUine,  114  Mass.  592;  Wathrook  ▼.  Deer- 
ing,  63  Me.  231;  Opinion  of  the  Justiees,  59 
Me.  598;  Frankfort  v.  mnterport,  54  Me.  250. 

The  fact  that  notice  must  be  given  under 
our  siaiutes  that  such  a  petition  will  ho  pre- 
sented to  tlie  Ijegislaturc,  and  the  fact  that  no- 
tice was  served  upon  the  1  own  of  Derby  in 
this  case,  gives  this  Town  do  new  lighta^ 
duties  or  powers. 

Fimt  Society  of  Waterbury  ▼.  Piatt,  12  Conn. 
181;  Hartford  Bridge  Co,  v.  Kasl  Hartford,  16 
Conn.  149;  Oranby  v.  Thurston,  23  Conn.  416t 

Mr.  C.  R.  uiipersoU,  with  AfMsn 
Wooster,  Williams  &  QsLger,  for  defend- 
ants, contra: 

By  law  and  immemorial  usage,  towns  in  Con- 


In  16S5  iiBlcnla  were  issued  by  llie  general 
court  for  llie  "giants"  of  Ibeir  terrilory. 

SlHt.  ed.  18U8,  p.  ^S;  SymtiuTy  Ca*e. 
Kirby.  447. 

Tbe  powers  of  Connecticiit  towns  are  of  Ibr 
nature  of  clisriered  powtm  derived  bj  "grant" 
bom  tbe  sovereign. 

WiJitter  ».  Harmnton,  82  Conn.  189. 

Notice  loctu'ea  for  tLe  division  of  iowds  ws)' 
regarded  as  esseDilHl  to  the  jiirisiltciion  by 
lawyers  wbo  were  fmniliar  wiUi  legal  practice 
before  ibe  ConsIitiittoD. 

Berlin  v,  Jfete  Britain.  9  Conn.  175;  Bj^mi- 
tuty  Case,  supra;  Oranl/j/  v,  Thurilon,  28 
Conn.  410. 

Tbe  procoedina;  Is  jiidli^lBl  in  Its  cbsracler. 
■Dd  tlie  part^  to  Tntercst  la  erCiired  lo  bove  an 
impnrtiul  tribunal  and  ihe  usual  rleble  and 
piivileees  wbicb  attend  Judicial  invesligslionn. 

Coley,  Const.  LIm.  663.  See  ».\sn  En  fielil 
ToU    Brid'js   Co.  v.  ConneeUeut   River  Co.  1 

CODD.  49. 

Carpenter.  J.,  delivered  the  opInioD  of 
tbe  court: 

This  b  a  complaint  by  certain  residents 
•nd  taipoyers  of  the  Town  of  Derby,  praying 
for  BD  injunctioa  lestmining  the  derendnnls 
from  pny!Q)t  Ibe  rbnrxes  of  counsel,  end  other 
expenses,  incurred  in  defending  agBinst  ibe 
peiiiion  for  Uie  incorporatioD  of  tbe  Tonn  of 
Ani'ODio. 

Tlie  controversy  arises  mainly  noder  the  flfib 
panifirnpb  of  tlie  complaiut  and  tbe  fourth 
parngiapb  of  the  aoBwer.  Tlie  former  is  as 
follows: 

"Tlia  defenrisnts  have  already  wrongfully 
■nd  illegally  puid  money  from  tbe  lieasury  of 
(aid  Town,  and  tbreiiten  and  intend  to  nruag- 
fully  and  lllegnlty  pay  additiouai  sums  of 
mouey  from  snid  treasury,  to  counsel  and  others 
to  oppose  before  said  General  AsaemlJy  Ibepio- 
iSosed  divi^loD  of  said  Town,  as  hereiubefure 
stale  I,  using  io  so  doing  money  paid  Into  said 
treasury    by    Ibe   plaiulijia   in  common  with 


■s  follov 

"  'ibe  said  Wheeler,  as  tbe  SKent  of  said 
Derby,  and  tbe  said  W  heeler.  Qesnerand  Web- 
ster, as  selectmen  of  said  Derby,  acting  for 
and  in  Ibe  name  and  behalf  of  said  Towu  of 
Derby,  did  retain  and  employ  counsel  to  attend 
to  seviTul  mntlei'sand  measures  brought  to  and 
pending  before  said  General  Assembly,  affect- 
ing and  concerning  tbe  interests  of  said  Town, 
aod  to  do  what  could  properly  and  tvgally  be 
done  by  them  to  protect  and  advnnce  the  In- 
terests of  said  Town,  as  the  same  should  be 
affected  Sb  afuresaid,  including  within  sucb 
rctaiucra  and  employment  tbe  opposition  by 
such  counsel  in  (he  name  and  behalf  of  snid 
Towu  to  tbe  granting  of  said  petition  and  Ibe 
pas.^'age  of  said  resotution;  and  ihai  tbey  have 
mode  a  payment  from  the  treasury  of  snch 
Town  on  account  of  sucb  employment,  and 
intend  lo  pay  for  alt  lesiiimale  retainers,  sei 
ices  and  expenses  of  such  counsel  rendered 
locurred  under  laid  employment." 
TLK  A. 


'>cnding  before  said  General  Assembly." 
There  are  seven  other  causes  of  demurrer  ea- 
■signed,  which  may  be  summed  ^x^_  and  ex- 
oresse<i  in  the  language  of  tbe  plnlniiUs'  brief, 
—  that  the  Town  ban  "no  power  to  employ 
counsel  lo  oppose  before  Ibe  ISeneml  Assembly 
the  grsnline  of  a  petition,  or  Ihe  pHSse^e  of  » 
resolution,  dividing  its  tenitorial  limits." 

It  will  bp  noticed  that  tbe  answer  expressly 
Hdmits  the  precise  ibing  and  all  that  tbe  com- 
plaint alleges.  Tbe  fact  thai  it  is  included  Ilk 
"several  matters  and  measures"  not  immed, 
can  neither  enlarge  tbe  scope  of  the  complaiob 
tior  destroy  Ibe  eifect  of  tbe  admission. 

But  if  nccefsary  to  specify  tbe  oiber  "mat- 
"  we  Ibink  they  a  " 


of  dividing  tbe  Town.  While  that 
tuny  fairly  include  a  division  of  tbe  pmperty, 
debts,  burdens,  etc.,  yet  tbey  are  not  oauied, 
Tbe  answer  brings  upon  tbe  record  tbe  peti- 
tion and  resolution,  so  that  the  court  can  see 
lust  what  tbe  Legislature  was  Hskcd  to  do.  In- 
looking  st  the  resolution  we  And  that  it  e'n- 
braces  several  dii-tincl  "mailers  and  measures." 
ir  tbey  were  what  the  answer  referred  to,  and 
they  probably  were,  the  flrsl  cause  of  demur- 
rer hss  no  foimdalion  lo  fuel. 

We  come  then  to  the  other  causes  o(  demur- 
rer, which  raise  the  main  question:  Has  tbe 
Town  as  such  the  right  and  power  to  employ 
counsel  and  expend  money  in  proper  ways,  in 
opposing  Ihe  gran  tin  K  of  the  peiilion  and  tbe 
pnssHjre  of  tbe  resolulionf  It  will  be  observed 
that  the  questiiin  we  are  considering  is  not 
whether  Ihe  Town  has  a  rielil  lo  resist  tbo 
sovereignty  of  tbe  State  in  an  attempt  to  change 
tbe  t^rritoiial  limits  of  the  Tuwn.  Had  the 
Stale  of  its  own  motion,  for  reHsona  of  public 
policy,  taken  steosto  chnnge  the  Imundarlea  of 
the  Town,  or  abolish  it  altopethor,  the  case 
preseuied  would  have  been  a  very  difierent 
one.  But  Ibe  attack  was  not  made  b^  tb«- 
Slate  from  motives  of  policy  and  in  the  inter- 
eat  of  good  governnient,  but  was  made  by  cer- 
tain parties  who  sought  Ibeieby  to  promote- 
their  own  interests.  The  attack  waa  not  di- 
rected alone  against  other  individuals  who  dlf- 
ferred  from  them,  hut  aeainsl  the  Town  as 
well.  The  end  Bouaht  Involved  not  only  adis- 
mcmberment  of  Ibe  Town  In  respect  to  terri- 
tory and  population,  but  also  a  divi&ion  of  its- 
corporate  properly,  a  reduction  of  lis  grand 
lisl,  an  apportioniTient  of  its  Jelits,  liabilities 
and  burdens  as  to  highways,  bridges,  psupers 
and  the  like.  In  respect  to  these  matters  the 
Town  and  every  taxpayer  in  the  Town  had  an 
tniereat;  and  tbey  and  everyone  were  dulj  cited 
to  appear  befora  the  Legiplnlure  that  they 
might  be  heard.  The  proceeding  was  of  aa 
advi-rsary  nature,  and  the  opposing  parlies 
were  brought  before  the  supreme  tribunal  of 
tbe  8tete,  ibat  Ihe  matter  might  be  adjusted. 
Here,  then,  were  all  tbe  elemeiils  of  ordinary 
liliealion— a  court  having  competent  Jurisdic- 
tion, parties  In  inlerest  and  matters  ia  contro- 
Tersy.  The  Town  then  was  not  an  1  a  eon  i  zing 
the  State,  but  waa  defending  a  cause  agaiDBt. 


powers  which  more  properly  pcrlsin  lo  Ibe 
lunctioDB  of  the  State  or  tlie  genernl  f^nvprn- 
meni:  siii±  na SUtum  v.  Sem].ton,  ISMa^ie.  2Ti, 
In   nliich   lE  naa  lield  Ibat   the  tnwn   IihJ  do 

Eower  to  Bppro|irinle  monej  lo  defend  the  In- 
■biranU  bdiI  property  of  ibe  Uxvd  against  a 
forekn  eaviay,  Uia  bouDty  casei  la  lliis  Btale, 
and  Ibe  like. 

MeiiUer  is  Ibts  esse  to  be  conirollwl  brthose 
cafKi  in  tbiR  Slate  and  eUewLere  wbicb  bnld 
tlint  towns  have  no  inherent  or  rewrved  pow- 
er* of  legisliilioii,  of  wLich  many  of  tbe  caaes 
cited  bv  tbe  pIninlilTs  are  exnmpW 

On  tbe  other  linnd  we  do  n'll  deem  tt  neces- 
•ary  to  decide  whellier  towns  In  tlia  Stnte  are 
eaavn'ially  dilTcrcnl  in  respect  lo  ibeir  origin, 
powtra  and  duties  from  tuwns  In  other  Stales. 
We  BSBiinie  that  towns  have  only  sueh  poners 
aa  are  conferred  \>j  statute,  expreuly  or  by 
reasoimble  implicaiioo. 

Powers  and  ilutiea  carry  with  them  corre- 
«poDdingoblignlinnBBndri;;1ilB.  Piilillcdulien 
ioipoaed  upoo  towns  and  tlie  riirbt  to  hnve  and 
bold  pr»|icriy  are  insppaiable;  and  tbe  rif;hl  lo 
bold  |ir>ip«rty  begets  the  power  to  protect  and 
deleod  it  These  simpleandobviousiycorrect 
proposjiinna  will  not  be  controverted.  Let  ua 
make  Ibe  appticnllon. 

Has  tlie  Town  power  to  pay  Its  counselT 

TliHt  quesHon  will  be  pubMlnnliaMy  answered 
by  the  annwer  lo  another — Hitd  the  Town  a 
rf|[lit  lo  appear?  In  the  tomewhat  exhnustlve 
brief  of  Ihe  plaintiUs  we  miwhere  Ond  Ihehnld 

Eropoaition  tu  so  nisnv  worda,  Ibat  the  Town 
ad  DO  rij^bt  to  defend.  The  rifrbl  of  the  ae- 
lecimen  to  defend  without  a  vote  of  the  Town 
ia  deuieil  on  Ibu  ground,  aa  it  la  claimed,  that 
the  matler  does  not  concern  tbe  Town,  and 
therefore  that  the  eclecimeii,  under  sectfon  04 
of  the  Qpnural  Siatutea,  which  prnviJea  that 
tbey  eball  superintend  tbe  concroa  of  Ibe 
Town,  bad  no  power  to  act.  Oniniirg  the 
premises,  the  cnnclualon  followi.  Another 
CODi'lii^OD.  that  Ibe  Town  Itself  bad  no  power, 
would  aeem  to  beeviually  lo^iica).  Bui  the  ar(ru- 
menl  impliedly  admila  lliat  the  Town  tnlirht 
BCL  Thai  aamiasion  destroys  the  premises; 
foTiribe  Town  may  ael,  li  ia  liecauae  iu<>  Town 
ti  Interested;  If  iuten.'ated,  il  is  oue  of  the  on- 
cenis  of  the  To«n.  If  the  Town  fnita  to  tnhe 
action,  it  U  the  duty  of  the  seledmen  to  lake 
fuch  actiiin  aa  they  miiy  deem  adviaalile. 

The  ri^ht  of  self-defense  Is  well  nigh  uolver- 
aal.  Towns  aie  not  exceptions  to  the  rule. 
They  have  a  right  to  defend  thefr  existence, 
and  lo  ask  for  iia  continuance,  even  when  It 
<•  prripuswl  to  deprive  them  of  It  by  law.  So 
long  as  ihey  exist,  snd  must  exist,  with  ccrtnin 
bunleiis  imposed  upon  tbem,  certain  duties 
from  wliicb  they  cannot  escape,  they  have  a 
clear  right  to  defend  their  int£erity.  When  it 
la  propoB*^!  lo  ehungv  tliose  burdens,  by  in- 
creasiDK  or  lessening  them,  with  a  cprrcapnnd- 
big  change  in  their  means  and  facilities,  iLeir 
right  to  be  heard  must  be  unquestionable. 

Tiiat  a  town  is  InieteKled  in  questions  necea- 
sarily  arifing  nn  the  division  of  tbe  lowo  ia 
bardiy  a  debatable  question.  What  Is  a  town? 
A  corporatioo.  Wbo  are  tbe  peilies  in  inter- 
TL.K.A. 


b  they  are  connected.  Tlieir  inlrr- 
eat  pertiiina,  not  lo  their  own  private  affairs, 
but  to  (he  affairs  of  tbeco[poraiioD.  ll  is  not 
several,  but  an  interest  In  common.  Now  the 
argument  is  that  tiie  orgniiizcil  community 
miy  not  appear  10  protect  the  cominuuily  in- 
terest, but  each  individiini  in  Ibe  comniunily 
may  appear  and  defend  such  inlrresl  »s  he  may 
bave,  inflnitesimal  though  il  may  be,  in  conk> 
mon  with  all  the  olhers.  We  confess  our  ii>> 
ability  to  appreclnte  the  force  of  tlils  loaic.  If 
either  is  to  be  excluded  it  woutil  ae<-m  mora 
natural  to  exclude  Ibe  io'llviilual  anil  admit 
the  corporation.  It  seems  to  us  mircb  mora 
reaFOnalile  that  tbe  orgiiuiMtion,  represent  ins 
Ihe  wliole.  should  act  for  the  betieUlof  all  sad 
at  the  expense  of  all. 

But,  ss  already  reinsrked,  the  cirtim  is  not 
made  in  terms  Ibnl  the  Town  had  no  nnht  U 
appear  and  defend,  tt  did  In  fact  appear, 
nnd,  so  far  as  we  know,  without  objectioiL 
Tbe  matter  bad  been  pending  before  thp  Legis- 
lature two  months  when  this  suit  wasbrnugUk 
DurinK  tliBt  lime  the  matter  hiid  been  lieanl  or 
parlially  heard,  counsel  for  Ibe  Town  appi-ar- 
ing  and  taking  part,  and  prcsiimpliveiv  with 
Ibe  koowlerigf  of  aome  of  these  pbiiuti'lls^  for 
they  were  peili loners  In  bringiuQ;  ilie  suit  no 
suggestion  whs  made  tlial  tbe  Tuwn  wrong- 
fully appeared;  the  side  ground  of  compisintii 
that  Ihe  expenses  have  been,  and  are  to  b«, 
wionfrfully  psid.  Whatteasons  are  there  for 
this  com plainlf 

We  start  now  with  tbe  proposition  conceded, 
or  established,  thai  the  Town  bad  a  ri^hl  to 
ap'<ear.  Enarufted  on  tliat  pro:N>sitiim  isths 
claim  that  the  Town  bas  no  right  to  pay  the 
expense.  That  is  the  precise  q  lOlion.  Of 
whntavall  is  the  riglil  to  defend,  if  the  Town 
is  deprived  or  lie  power  lo  eJiercipe  the  rightt 
Towns  can  only  appear  by  sjient  or  attorney. 
Agents  and  atiorneya  do  not  oidinHiily  appear 
in  such  cnsps  at  llieir  own  expense,  flow  an 
they  to  be  obtained  witlioul  compi-nsationt  It 
may  be  said  that  Individuiils  Inleresicd  nay 
employ  ccunsel.  True,  but  what  sen-*  is  there 
in  imposing  upon  tndiviilunls  Uiirilens  wlildi 
properly  belong  to  the  TowoT  Why  ctippte  a 
town  Id  mainlaiiilng  ils  rights,  hy  compelling 
it  10  deoend  Uffon  voluntary  eontrihulionsr 

1^1  us  examine  this  mnt'er  a  liilte  more  la 
deinil.  The  first  proposiliim  ia  lo  make  Iwe 
towns  of  one.  That  involves  a  division  of  Ibt 
grand  list  The  Town  is  reduced,  il  may  ba 
from  a  flrat  class  town  in  point  of  wealth  aiid 

Enpiilation,  lo  one  of  the  Ihird  or  fourth  claM. 
1  may  be  that  every  resident  of  Ihe  rcmainlnc 
town  would  prefer  that  the  former  aUle  of 
things  sbould  continue.  But  bis  piefereDCH 
are  rendered  practically  unavaillnp;  by  tlie  ia- 
ability  of  the  Town  to  bring  tbe  matter  to  ths 
attention  of  the  Legisloiure,  la  Ihis  ri^lf 
True,  eacb  person  may  appear  for  himself. 
Bui  an  org8ni7.ed  defenae  for  and  in  bfliaif  of 
the  whole  would  be  more  effective  and  lea  el- 

Again;  tbe  division  of  a  town  mahrt  nM- 
essary  Ibe  muintefiBDce  of  two  town  orgauiia- 
tions,  with  public  bui]diDg^  Inaiead  of  oaa, 


■ot  llie  Town  employ  and  pny  counsel  to  pi 
▼ent  BUcL  injury?    Tiie  qurstinn  answers  itat 
Horeovi-r,  tliic  lesoluiion  ai>poriiiiii$  tbe  inv 
deposit  ritnd,  tlie  pi-operly  of  lUe  old  Town, 
debts   and  linbiliiies,  anil  alao  ila  diiEira  ai 
bunlena.     Tbfse  are  mntUrs  which  do  dircrity 
<»Dcerii  the  Town  olivionsly  nnd  Dcresearilv. 
It  U  well  nlgli  ulbiird  to  snj  that  the  Town  has 
«  rJghl  U>  app.'ur  aud  be  h'-nrd.  and  yet  has  no 
povertopuy  llie  expc-uise  of  sucli  hcniine.     Il 
eeriauslv  Impulis,  if  U  does  not  practically  de- 
stroy, tbe  rigbt. 

We  liu7e  uo  overlooked  the  fact,  snsEesied 
In  the  cuiDpliilnt,  that  tlie  pl»inliff«  and  oihers, 
Tfwdenis  iu  the  new  town,  are  tHTcd  to  pay  llie 
«zpeDsesor  re^isiin''  ibe  pciition.  There  may )« 
an  appsrect  itijiialicein  this;  but  vredoubtif  il 
ia  reiil.  Thul  was  u  mailer  for  Ihe  Leeislnlure 
ntbet  Ibau  the  cuurL  The  Legtslntnre  miebt 
liave  provided,  as  it  did  in  tlie  ca'e  of  Bi'acon 
Falls  ine  U  tjpcc.  Laws,  S^),  Ibal  the  Town  of 
Derby  as  it  ouw  issbouid  pay  all  such  expcnsies. 
But  It  dill  not;  ou  tbe  ciiMiniry,  the  second 
■ectinn  pjovidca  that  "said  new  lown  sbBll  piiy 
its  propcjiiiiin  of  tbe  presk'nt  debts,  liabilities. 
charges  and  eipeiis^s,  aults,  pelitions  ami 
claims.  Blipady  due  and  accrued,  ommenced 
end  exiHlmg.  a^'aiDsitaid  Town  of  Derby,"  etc 
That  dearly  Includes  all  le^.'I  imatr  expense  in- 
-  curred  in  ileFciiding  tbe  petition  for  a  new 
town.  So  ibui  by  lis  express  langiinge,  as  well 
as  by  Its  silence,  tbe  Legislature  lias  TccoiTni7,ed 
the  duly  of  i>aj  lutFlUcni  b.v  tbe  Town  of  Derby 
U  it  was;  Slid  no  miiiicu  say  thai  it  Is  unjust. 
The  LegiKliitiire  may  bave  bad  the  best  of  roa- 
sons  for  its  action. 

Incidentally  we  remark  (hat  tbe  Iiegialnture. 
Id  tbe  casenf  Beacon  Falls,  expressly  rern^r- 
uized  nnl  only  tbe  Ti;.-Iitor  tbe  li>wna  to  defend 
such  pi'tltJuus,  liut  also  the  power  to  pay  tbe 
bills. 

Prior  to  1653  nil  petitions  to  thp  Qercml  As- 
sembly of  an  adv<rsary  niilure  werti  required 
to  be  served  on  udverre  parlies  In  the  orcliD> 
way  of  serving  civil  pnM?ei«.     Under  that  St 
nte  (he  practice  is  believed  to  bave  bpen  u 
versal  to  serve  the  petl'ion  on  Ihe  town 
towns  to  be  alTei'ted.    Tbe  suli^tiiiition  of 
order  of  notice  by  a  jiidi:e<if  ihe  supcriorcoi 
Id  1^3  miiite  no  change  except  In  tbe  mode  of 
-service.     This    la  anuiher  recngniiioD    of  the 
right  of  the  lowD  lo  be  heard,  and,  by  alronft 
Implication,  of  Ila  pnwer  In  pny  tlie  expenses. 

ApplicaiioDB  for  the  Incorporation  of  new 
towns  have  lieen  numernns  and  frcqiieni  in  this 
-State.  We  a|>prebend  thai  few  aises  can  Im 
found  in  which  tbe  towns  to  be  alTet'led  i\li 
not  tatte  action  eilher  for  or  agiiirat  tbe  apjili 
cation.  The  cusloni  bus  been  ei-neial,  if  noi 
tiDiveniil),  for  Ihe  towns  lo  pny  tlie  expenses  of 
•uch  action.  The  fact  Ibal  this  question  ha^ 
not  been  rsfiiod  brreinfnre.  eliber  io  Ibis  court 
or  in  the  su|K'rli>r  court,  alfords  some  presump- 
tion agniniit  Ibe  pliiintills' contention.  A  prac- 
tlce  acquiesced  In  by  tbe  barand  the  public  for 
so  long  B  lime,  la  pretly  gon<l  evidence  of  what 
the  law  is,  and  of  wlia'  it  ought  to  be. 

We  arenot  unmiri.ifulol  the  caw  dted  In 
'behalf  of  tbe  plaliiilffs  from  Massncbusetis  and 
llaioe,  and  that  they  are  inconaiitent  wltta  tbe 
1L.R.A. 


Etritined  to  say  that  neither  Ibe  reasons  nonhe 
concluaiona  are  salisfactoty  to  us.  In  the 
mrire  prominent  case,  Coolf'fft  t.  BrooMine, 
1 14  AInM.  S92.  one  argument  is  that  tbe  town 
h^s  no  ve?t£d  rigbt  to  its  terriioriul  limits  and 
therefore  iias  no  corporate  duly  to  defend  thos» 
limils  SL'ninat  the  Slate.  That  docs  not  quite 
reach  the  qui'sllun  before  us,  which  Is  n\>t  a 
qiieaiion  of  duly,  but  of  right  and  power,  Tbe 
Town  may  violate  no  duly  to  the  Suite  or  U> 
oibersif  it  makes  no  defense:  but  when  Its  pe- 
cnninry  Inteiesis  are  to  be  affected  has  It  not  k 
righl  to  be  heard?  True,  the  Town  baa  no 
vested  rifrht  to  ila  territorial  limits  in  the  sense 
Ihai  tlie  IjegfEliiiiire  may  noi  al  lis  ple»sur* 
change  those  limits:  but  will  ibe  L^slatnre 
for  that  rcuMn  deny  It  a  bearing?  The  right 
of  petition  incluiles  tbe  ngbt  of  remonatrauce, 
and  when  tbe  Legistuiute  proposes  to  do  aa 
act  detrimental  toihe  Town,  we  linve  nodoubt 
thai  in  Maisacbiisetis.  na  well  sain  Conneclicut, 
a  respeeiful  remonstrance  will  be  graclouslj 
received  and  fairly  considered. 

Tlie  opinion  in  tbnt  case  concedes  thai  the 
Town  mity  defend  its  limits  before  all  trlbu- 
nflli  except  the  Legislature  Itself.  Tlih  sceina 
to  imply  that  If  others  apply  to  tbe  Legislature 
lo  enlarce  or  restrict  tbe  limits,  the  Town  may 


Ihnt  Ibe  character  of  theiribtina)  liefore  which 
a  claim  is  made  will  at  all  affect  ibe  rigbia  or 
(he  standing  of  tbe  (Hinles.  We  cannot  believe 
llial  Ihe  Legislntiire  la  less  wiilins  to  grant  a 
full  henriiig  lo  all  parties  in  intere-Nl  than  are 
other  tribunals.  In  that  case  Die  chanice  lo 
thelKiumtary  lines  of  ItrrKikline  is  i  rente<l  aimplj 
as  a  cban'reia  Ibe  public  dutiea  required  of  tbe 
Town.  Ilere.  aa  we  have  seen,  liie  case  coee 
much  further  and  muterially  affects  rights  of 
[Aopei  ty  aa  well. 

Fur  these  reoaona  the  superior  court  is  ad* 
vised  to  render  tudf/mgnl  for  tlit  d^emla-iU. 

In  thia  opinion  Ihe  other  Judges  incurred, 
except  Andrew*,  C'A.  J ,  wbo  disseuted. 


Frank  W.  KOQERS. 
(la  Conn,  ass.) 

1.  ContimetB  for  poraonal  awrvleea  win 

not  t»  tpevlBcoily  eiiromed  in  v^aity. 

2.  The  negative  enforcamsnt  of  »  M>n> 
tract  tor  iiereuaul  wrvtoat  bv  bu  lujunutlon  vlU 
niiE  be  made  where  the  servloe*  (re  noi  purelr 

Intelleocuiil.  peoulliu'  or  Inillvtdual  In  tlielr  ohar- 

3.  A  contract  far  tlio  employmant  of  m 


Nor>.— C'DotrocIj  lutl  ciDiatailuc. 

Contracts  lor  lervloGs  Involving  apevlal  merit 
and  skill  will  not  lieenfurowi  In  equity  exoaiit  undei 
ipeclaJ  clrcunmtHnxea.  See  noU  u>  Curt  v.  Luaaid 
Or.)  S  L.  R.  A.  BU. 

Sea  alH)  tbe  iBte  OM*  ot  UetioiMihtu  BzUblttoB 
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uponblm  byibe  general  manager  of  the  busi- 
ness, including  such  duties  as  traveling  or  actinor 
as  secretary  or  other  officer  of  the  company,  if 
required  of  him,  does  not  show  that  his  services 
are  so  peculiar  or  individual  that  they  cannot  be 
performed  by  any  person  of  ordinary  intelligence 
and  fair  learninfr,  so  as  to  authorize  an  Injunction 
in  aid  of  the  specific  performance  of  the  contract. 

4.  An  a^eement  by  aA  employe  not  to 
allow  his  name  to  be  used  in  any  busi- 
ness similar  to  that  of  his  employer,  will  not,  if 
tbe  latter  does  not  own  the  name  as  a  trade- mark, 
authoriase  an  injunction  against  bis  engaging 
with  his  employer's  competitors,  and  allowing 
them  the  use  of  his  namt>,  at  least  if  it  is  not 
shown  that  the  employer  uses,  or  is  entitled  to 
use,  such  name,  or  that  the  use  of  it  by  rivals 
would  do  him  some  special  injury. 

(February  17, 1890.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Hartford  County  in 
favor  of  defendant  in  a  suit  brought  to  enjoin 
defendant  from  leaving  plaintiUs'  employment 
or  engaging  in  other  business,  in  violation  of  a 
contract.    Affirmed. 

The  action  was  brought  by  tbe  William  Rog- 
ers Manufacturing  Company  and  the  Rogeis 
Cutlery  (  ompany,  both  joint-stock  corporations 
located  in  Uartford,  and  cairying  on  business 
under  one  manngement,  the  manager  being 
William  H.  Watroua. 

On  llRTch  17,  1879,  the  following  contract 
was  entered  into  between  Watrous,  acting  as 
agent  of  the  plaintiff  Companies,  and  the  de- 
fendant. 

''  1.  That  said  Compnnies  will  employ  said 
Rogers  in  the  business  to  be  done  by  Siiid  Com- 
panies, according  to  tbe  stipulations  of  said 
agreement,  for  the  period  of  twenty-five  years 
therein  named,  if  said  Rogers  shall  so  long  live 
and  discbarge  the  duties  devolved  upon  him 
by  said  Watrous,  as  general  aj^nt  and  man- 
ager of  tbe  business  to  be  done  in  common  by 
said  Companies,  under  the  directions  and  to 
tbe  satisfaction  of  sucb  general  agent  and  man- 
ager, it  being  understood  that  such  duties  may 
include  tniveling  for  said  Companies,  when- 
ever in  the  judgment  of  said  general  agent  the 
interests  of  tbe  business  will  be  thereby  pro- 
moted. 

"2.  The  said  Companies  agree  to  pay  said 
Rogers  for  sueh  services  so  to  be  rendered,  at 
the  rate  of  $1,000  per  year  for  the  first  five 
years  of  such  services,  and  thereafter  the  same 
or  such  larger  salnrv  us  may  be  agreed  upon 
by  said  Rogers  and  the  directors  of  said  Com- 
panies, said  salary  to  be  in  full  during  said 
term  of  all  service*  to  be  rendered  by  said  Rog- 
ers, whether  as  an  employe  or  an  otlicer  of  said 
Companies,  unless  otherwise  agreed. 

*•  8.  The  said  Rogers,  in  consideration  of  the 
foregoing,  agrees  that  he  will  remain  with  and 


serve  said  Companies  under  tbe  directioD  of 
said  Watrous,  as  general  agent  and  manager, 
including  such  duties  as  traveling  for  said 
Companies,  as  said  general  agent  may  devolve 
upon  him,  including  also  any  duties  as  secre- 
tary or  other  officer  of  either  or  both  of  said 
Companies,  as  said  Companies  may  desire  to 
Lave  him  perform  at  the  salary  hereinbefore 
named,  for  the  first  five  years,  and  at  such 
other  or  further  or  different  compcDsation 
thereafter,  during  tbe  remainder  of  the  twenty- 
five  years,  as  he,  the  said  Rogers,  and  the  said 
Companies  mav  agree  upon. 

**4,  The  saici  I&irers  during  said  term  stip- 
ulates and  agrees  that  he  will  not  be  engaged, 
cr  allow  his  name  to  be  employed,  in  any  man- 
ner, in  any  other  hardware,  cutlery,  fiat  ware 
or  bollow-ware  business,  either  as  manufac- 
turer or  seller,  but  will  give,  while  he  shall  be 
so  employed  by  said  Companies,  bis  entire 
time  and  services  to  the  interests  of  said  com- 
mon business,  diminished  only  by  sickness  and 
such  reasonable  absence  for  vacations  or  other- 
wise as  may  be  agreed  upon  between  him  and 
said  general  agent." 

Tbe  complaint  set  out  the  foregoins^  con- 
tract, and  a  contract  of  March  14,  I8t9,  be- 
tween the  plaintiff  Companii-s,  by  which  tbey 
agreed  for  twenty-five  years  to  do  certain  busi- 
ness on  their  joint  account  and  under  one  man- 
agement, the  aefendant  then  being  secretary  of 
the  Ropers  Cutlery  Company,  one  of  the  plain- 
tiffs. The  complaint  tlien  proceeded  as  fol- 
lows: 

"After  the  execution  of  said  last-named  con 
tract,  in  order  to  make  it  desirable  to  tbe  de 
fendant  to  become  and  continue  pcrmnnentlj* 
interested  in  and  connected  ^  ith  the  new  busi- 
ness thereafter  to  be  severally  done  by  snid 
corporations  under  the  control  of  said  Watrous 
as  general  manager  thereof  as  provided  in  said 
contract,  and  to  prevent  bim  from  allowing  bis 
name  to  be  used  in  conflict  therewith,  and  as  a 
consideration  for  tbe  performance  of  bis  own 
conti  act  additional  to  those  named  therein,  tbe 
said  Watrous,  in  and  by  another  contract  with 
the  defendant  dated  March  17,  1879,  conveyed 
to  the  defendant  the  eouitable  interest  and 
ownersbip  in  one  hundren  and  sixty  shares  of 
tbe  capital  stock  of  the  Rogers  Cutlery  Com* 
pnny  aforesnid,  upon  the  terms  and  cooditions 
named  in  the  agreement;  and  tbe  defendant 
has  since,  and  prior  to  the  date  of  tliis  com- 
plaint, received  upon  said  shares  of  stock 
1:2.995.99  in  dividends,  and  still  remains  en- 
titled to  the  receipt  of  continued  dividends 
thereon  and  to  full  conveyance  of  said  8bare» 
according  to  tbe  terms  of  said  contract. 

''In  accordance  with  said  agreement  the  de- 
fendant entered  the  service  of  the  plHiotiffs, 
and  therein  has  continued  until  tbe  present  time 
as  the  secretary  of  each  of  said  Companies  tod 
in  the  discharge  of  the  duties  ihereia  lo  t» 


Oo.  V.  Ewlnff  (N.  Y,u  ante^  881,  where  it  is  held 
that,  **aitbou9h  equity  will  not  ordinarily  attempt 
to  enforce  contracts  which  cannot  be  carried  out 
by  the  machinery  of  a  court,  it  may  nevertheless 
practically  accomplish  the  same  end  by  enjoining 
the  breach  of  a  negiiti  ve  promise."  This  was  in  re- 
lation til  tbe  contract  of  a  base  ball  player,  which 
flrives  the  employer  the  rlffht  to  '* reserve"  such 
player  for  the  season  next  ensuing,  and  which 

7UR.A, 


I  simply  gives  clut>s  the  right  as  against  other  oluba, 
to  secure  the  ser vices,  if  the  parties  can  agree,  but 
places  no  obligations  on  the  player  to  enter  into 
such  contract.  Hence  players  cannot  be  compelled 
to  enter  into  such  future  oontractb  by  a  decree  of 
specific  performance,  and  consequently  tbey  can- 
not Xm  enjoined  from  entering  into  ihem  with  otbtf 
olubi. 


plaiatlffs  ami  tbe  defendHnt;  the  salary  of  ilie 


defendant,  l>7  rraaoa  of  bis  iBmilisrily  tvitb  the 
plaintifTB'  busmen  sod  knowledge  of  Iheir  cus- 
tomers, arquired  liy  tiU  said  eiti))loymeiit  since 
said  Uibd^jol  Itlarch,  1879,  haTebetraniennd 
now  are  of  Bprcinl  vslue  to  tbe  plainliiis:  end 
the  ptaintilTa  desire  tbat  llie  defeDdnnt  should 
fionllDue  in  Ibi-ir  emploj  aod  faitlifulTy  keep 
and  perform  all  the  oliligailona  of  said  agrce- 

"Tbe  pIfliDtl[fs  are  laformed  and  belleTe,  and 
therefore  aver,  tbat  [be  defeudnnt  seci  elly  and 
wjtb  ialent  that  tbe  fact  ahould  not  be  known 
to  tbe  plain  tiETg,  now  Irnod  for  sometime  past 
has  been  conspiriDg  and  negotintin^  wilb  aiin- 
dry  persons  and  corponilions  lo  tlic  plaiotifTa 
noknown,  but  all  of  nbom,  as  tbe  plainilffs 
believe,  are  llicir  compctilora  in  buaineas,  ivith 
tbe  purpose  and  intent  of  f  nsa|{infr,  in  conneC' 
tlon  wiLbsiich  persons  and  corporations,  in  llie 
msDufacture  snd  sale  of  cullerv  and  silver- 
plated  flat  and  hollow  ware,  and  with  rhe  in- 
tent  and  purpose  of  allowing  bis  name  to  be 
ueed  and  employed  in  connection  wlib  sucb 
biialuesa  aa  a  BBiiipon  such  silver-plated  wnre, 
and  with  liie  furlber  intent  of  using  in  tbe  in- 
terest of  and  for  tbe  advnntaiireor  aucb  persons 
all  his  knowledge  and  information  of  tbe 
plainliUa'  bubluesa  and  of  Ibeir  customers 
wbicb  he  bas  obtained  by  virtue  of  bia  employ- 
ment as  afore«iHid.  And  the  plaintiffs  further 
My  that  the  defendant  threatens  to  leave  their 
«inploy  and  to  engage  with  sucb  other  parties 
in  the  bueiticss  of  manuracluring  and  selling 
«utlery  and  ailver-plaled  flat  and  hollow  ware, 
and  to  allow  hia  name  to  he  used  and  employed 
in  connection  with  such  business  as  a  stump 
upon  such  stiver  plated  ^ooda  and  otberwiae; 
all  of  whlcb  would  be  in  violallou  of  the  de- 
fendant'a  agreement  with  tbe  plaintiffa,  anil 
would  deprive  the  plaintllTs  of  all  (he  bcneHts 
and  advunlnges  secured  to  Ihem  by  said  agree- 
ment and  lo  which  tbey  are  Justly  entitled. 
And  the  plaiiitifTs  aver  that  such  conduct  and 
doings  of  tbe  defendant  would  occasion  great 
andirreparal'lelosa  and  dttmaj^lo  thebusinesa 
o(  the  plaintiffs,  and  tbe  use  of  defendant's 
name  as  a  sinmp  or  trade  mark  on  said  cutlery, 
silver-plated  fliit  and  hollow  ware  ns  aforcsnid, 
would  cauae  the  pame  to  so  resemble  the  similar 
goods  made  and  sold  bv  the  plaintilTs  and 
stamped  with  the  plitinllna'  atanups  and  trade- 
marka.  of  which  the  mosl  prominent  part  is  the 
word  '  Rogers,'  as  thut  the  same  would  be  li- 
able to  be  misiakuD  for  those  of  tbe  phiinlllTs. 
and  mould  be  liable  to  be  aold  and  would  lie 
sold  as  and  for  goods  mnde  and  sold  b^  the 


certain  olher  acta,  tbe  court  h]ia  jurisiliclion  la 
restrain  the  breach  of  the  neffaiive  covenanta, 
lbou!;b  there  ma;  be  no  juriaJiction  to  compel 
apecidc  performance  of  the  alQimative  cor- 
enanti. 

a  Story,  Eq.  Jnr.  S  753  a.  See  also  S  Walt, 
Act.  and  Def.  603;  l.vmU'/v.  Wn^ner,  1  DoO. 
H.  &  0.  804;  Stiff  y-  Vaixcil.  i  Jur.  N.  8.  aiSt 
Et'iiblt  V.  Kmn.  6  Sim.  333. 

When  one  partner  conlrarta  that  be  will  ex- 
ert himself  for  the  licncdt  of  the  partnership, 
a  court  of  equity  cannot  compel  the  specirlo 
performance  of  that  partof  (nea^^eemcnt;  yet 
if  he  has  alao  contracted  Ihat  he  wilt  not  cany 
on  the  same  trade  with  other  persona,  tbe  court 
will  restrain  him  from  breaking  tbat  part  of  hli 
agreement. 

2  8t<iry,  Eq.  Jur.  g  723.  See  olso  Printing 
dt  N.  Rrgittenm  Go.  v.  Sampton.  1^  R.  16  E^ 
402;  Diomond  Mateh  Ob.  v.  Horitr.  lUO  N.  Y. 
478,4S2.4M3,9Cont.Bep.l8l;  Sodser.  Sloan, 
107  N.  T.  344,  B  Cent.  Kep.  370. 

Me»»r*.  C.  R.  In««raail  and  F.  Zi.  Hon- 
Cerford  for  appellee. 

Andrewa,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

Contracts  for  personal  service  are  mntlcrs  for 
courts  of  law,  and  equity  wilt  not  undiTtake  « 
specific  performance.  2  Sent,  Com.  258,  niM 
b;  HamUia  v.  Din/t'ford.  2  E  Iw.  Cb.  ."129; 
Sanquiriee  v.  Bentdetti,  1  Barb.  315;  Jltiightt, 
Badgeiev,  16  Barb.  49B;  VellitafinoH  v.  Cof' 
Kill,  4  Paige,  2>i4. 

A  sppctflc  pciformanee  In  such  cases  is  said 
lo  be  impossible  becniiM  obedience  to  the  d»> 
cree  csnnot  be  compelled  by  the  ordinary 
processes  of  the  court.  Contracts  for  personal 
arts  have  been  regarded  as  tbe  most  famllinr 
Illustrations  of  this  doctrine,  since  tbe  court 
cannot  in  any  direct  manner  compel  tbe  part/ 
to  ri-nder  the  service. 

The  courts  in  this  country  and  In  Ent!land 
formerly  hold  that  they  could  not  neifnlivelf 
enforce  tbe  specific  performance  of  iucb  coa> 
traela  hy  means  of  an  iujunrlioB  restraining 


Y.)  aiO;  KombU  v.  Kmh,  6  Sim.  a31;  lt.>tdTtn 
V,  ^met'tfor  Diffvtwn  of  Uteful  KnonUdge,  9 
Sim.  8i)3;  FolAergiU  v.  Iloieiiind,  L.  It.  17  £& 
13^. 

The  courts  Id  both  countries  have,  bnwever, 
receded  somewhat  from  the  laHer  concluaioo, 
and  it  is  now  held  Ibnt  where  n  conintct  stip> 
iilates  for  special,  unique  or  eitrnordinary  pei^ 
aonal  service*  or  acts,  or  where  tbe  services  ta 


Wb».  Act.  anJ  Def.  7M;  Pom.  Eq.  Jur. 
e  18i8;  IJnnlf  of  California  t.  Frano  Canal  it 
J.  Co.  OS  Cnl.  aOl;  Si"gfr  Beieiug- Ma'-h.  Co.  v. 
Union  livUon  hoU  A  K.  Co.  1  Holmos,  2!i3; 
Lumley  y.  Wtu/i.er.  1  De  Q.  M.  &  Q.  604; 
South  Wala  H  Co.  r.  Wi/tlia.  5  DeG,  M.  &  G. 
880;  Monln'/v»  t.  F'otkton,  L.  R  19  Eq.  189. 

Tlie  coDlract  between  llie  d«fcDdniit  and  the 
plainlillB  ia  made  &  part  of  ILe  com  pin  int.  Tlie 
Bervircs  wliifh  Ilie  deliniiant  wm  ro  perform 
for  ibe  pltiiuiilTa  are  ooi  xpeclSed  therein,  oCli- 
«r»ise  tlianlbiiltbey  wcreiobciiichaashoiilil 
tw  devolved  upon  liim  l)y  the ^eoernl  manager; 
"ll  beini;  understooil  (lint  such  duties  may  in- 
clude I  rave  ling  for  EB ill  Companies  wbenever 
In  Ibe  Jiidnmeot  of  eaiJ  general  agrnt  lie  in. 
tereHls  of  tlie  buKinen  nlll  be  tbrrcby  pro- 
tnoled:"  and  also  "includinf;  Buch  duties  aa 
traveling  for  said  Compa'iin  ai  paid  general 
■gem  may  devolve  upon  bim,  incluiiiofi  also 
any  diiiics  aiserretsry  or  otber  otilccrof  eitbcr 
or  both  oF  mid  Companies  aa  said  Companies 
may  dc-iro  to  bave  bim  perfurm."  Tliese  serv- 
ices, niiite  tbey  may  not  be  material  soil  me- 
cbaoicul,  are  renjiinly  not  purely  inlelleclunl, 
nor  are  tbey  spmal.  or  unique,  or  extraordi- 
nary; Dor  are  ibcy  so  peculiar  or  indivldunl 
thHtlliey  ecu  Id  nol  be  pei  formed  by  any  person 
of  ordinary  intelligmce  aod  fair  learouig.  If 
this  was  all  tbere  was  io  the  coniract  it  would 
be  almost  too  plaiD  for  argument  tbat  the 
plaiiililTs  sbnuM  nol  bave  an  injunclion. 

The  plslnlKTs  bowevcr  insi^i  Ibat  the  neg- 
ative part  of  llie  contract,  by  wbicb  tbe  de- 
fendi'Dl  Btlpulatcd  and  agrceil  llint  be  would 
not  bu  engu!;ed  in  or  allow  bis  name  Io  be  em- 
ployed in  any  tnanoer  in  any  other  Lardwore, 
euliery,  flal-ware  or  bollow-wnre  bjsitless, 
diberasamanufocliTer  or  seller,  fully  eniilles 


and  belief,  llmt  the  itelendant  Is  planning  with 
certain  of  tbeir  competitors  to  engage  with 
tbem  in  biisine>w,  witb  tbe  Intent  and  purpose 
of  allowing  Lia  nuns  to  be  lued  or  employed 


If  Ibe  ptainriSs  oh  oed  the  name  of  Ibe  defi  nd- 
ent  as  *  Irade-mark  tbey  could  bave  no  i  IS- 
culty  Id  protecting  their  ownership.  Butibey 
make  no  such  rlafm;  and  all  argutn'^U  or 
snaloiiies  drawn  from  the  Isw  of  trade  n  aiki 
may  be  laid  wholly  out  of  tlie  case. 

1  liPre  is  no  avurment  in  the  complaint  tbat 
the  plniniiffs  are  entitled  to  use,  or  tbat  in  fact 
tbey  do  ufie,  tbe  name  of  tbe  defendant  as  a 
slanip  on  tbe  goods  of  their  onn  msnufacturei 
nor  any  avetment  ibat  sucb  u>e,  if  it  exists,  li 
of  any  value  Io  Ibem..  8o  far  as  the  court  It 
Informed  ilie  dcfcndnnt's  name  on  such  goods 
as  the  plnintlfTa  msnulacture  is  of  no  more 
value  than  Ibe  names  of  Smith  or  Stiles  or  John 
boe.  Tlieie  is  notbing  from  which  tlie  onrt 
can  see  that  the  use  of  llie  de [eiidanl'a  name  by 
tbe  plHluliirB  is  of  any  value  to  them,  or  that 
its  use  as  a  sinmp  by  their  comprlitora  1^ould 
do  them  any  injury  otbrr  than  such  as  n'ight 
grow  out  of  a  lawful  business  [iralry.  If  by 
reason  of  rxtrareous  fHrls  the  name  of  Ihc  de- 
fendant d[>ea  biive  some  apetial  and  peculiar 
value  as  a  stamp  on  tbrir  ^ds,  or  its  use  si  • 
stamp  on  Goods  mnnufactureil  by  Ibrir  rivals 
would  do  lliem  some  special  injury,  such  facta 
ought  to  bave  been  sal  out,  so  Ibat  tbe  rourt 
might  pass  uptin  Ibem.  In  the  absence  "C  soy 
allc^guiirin  of  auch  facts  we  must  usumt'  that 

I'he  plainHfTa  also  aver  tbnt  tbe  drfpndsnt 
intends  U>  make  known  Io  their  rivals  Ihe 
knowledgeoftlieir  business,  of  Ibeircustninen, 
etc.,  which  he  bss  oblnined  while  in  (bcir  em- 
ploy. But  here  tbey  have  not  sjiowd  facta 
which  bring  the  case  within  any  rule  tbat  nould 
require  an  emploj6  to  be  enjoined  from  dis- 
closing buainpss  serrfls  which  he  has  learned  In 
tbe  course  of  bis  employment  and  which  he  bit 
contracted  not  to  divulge.  I'MbodgY.  Horfyli, 
W  Alass.  453. 

'l7iBre  ii  no  error  in  Ou  judgment  of  th*  Su- 
perior 'lout  I. 

la  this  opinion  tbe  other  Judges  concumd. 


IKD1ANA  SUPREME  COURT. 


EE-TUC-E-MDN-GUAH,  Appt., 

Bomuel  McCLDRE 

t IniL J 


1,  Anlndlanlaiiotliieapablttof  ^Tteg 
m  valid  promUaory  not*  by  ressoa  of  the 
fact  that  be  belontia  (o  a  baod  wbich  ts  ([overneil 
by  ancli'nt  Indian  custoois  and  retalru  a  trllinl 
onranlzation.  unless  II  srowB  out  ot  some  oontract 
prolilbiied  by  law. 

S.   Tba  fket  that  tbe  landa  of  a  d«fbnd. 


□  iDiIiai 

a  JuagiaeQt  agiilDBt  ta 
8.   R«DderiiiB    Jadg'meat   (tar  a 

complaint  is  not  btoud 
it  does  not  exoeod  the  ■ 
TL.R.A. 


gruunil  tor  re 

_at   (ta 

by  the 


und 


IX     Ihe  Circuit  Court  tor  Qia_. ^  . 

TOT  of  plaintiff  in  an  action  to   recover  the 

amount  alleged  to  be  due  on  a  promissory  note. 

jpiined. 
Tbe  fads  are  fully  aialed  in  the  opinion. 
3fr.  Gflor^re  W.  Hai-vay  for  appellank 
itr.  Alvah  Taylor  for  appellee. 

Coffoy,  J.,   delivered   the   opinion  cf  the 

Tills  waa  a  suit  by  the  appellee  against  ths 
appellant  bnaed  upon  a  promissory  nole  dated 
Slarf  b  7,  lo73.  and  due  oue  day  after  date.  The 
appellant  wiswered,  flrat  aduiUliug  ibe  eiectk 


1990. 


Ke-tuc-b-muh-guah  y.  McClube. 


tion  of  the  note  in  tuit,  but  ayerring  that  the 
appellee  onp^bt  not  to  recover  on  the  same  be- 
cause be  is  a  member  of  the  Miami  tribe  of  Iq- 
dians;  that  be  wan  at  ibe  dale  of  said  note  and 
at  the  time  tlie  debt  for  which  it  was  given  ac 
crued,  to  wit,  in  1870  and  1871,  and  has  at  all 
times  since  coniinued  to  be,  up  1o  the  present 
time,  a  member  of  the  band  of  Me  cbing-go- 
mesia,  and  has  at  all  times  been,  remained  and 
resided  upon  a  reservation  containing  6,400 
acres  of  land,  situate  in  the  Counties  oi  Grant 
and  Wabnsh,  in  the  Stale  of  Indiana,  reserved 
by  the  Miami  Indians  in  their  Treaty  of  1^88 
with  tie  United  Slates  to  the  band  of  Me-to- 
smia,  which  reserve  is  again  n>ferred  to  in  the 
Treaty  of  1840  between  the  same  parties,  by 
which,  as  amended  by  the  Senate,  the  United 
Stales  agreed  to  convey  said  land  by  patent  to 
Me-ching-go-mesia,  in  trust  for  his  band,  who 
have  ever  since  remained  upon  said  lands;  that 
Baid  Me  ching  go*mesia  remained  the  chi(*f  of 
said  band  until  his  death,  which  occurred  in 
the  year  1877;  that  immediately  upon  his  death 
the  said  band,  in  accordance  with  their  ancient 
customs,  prr>ceeded  to  and  did  select  William 
Pe-conga,  one  of  said  band,  as  their  chief, who 
is  still  aciing  as  such;  that  up  to  the  1st  day  of 
Janunr^,  18tfl,  thev  lived  upon  their  said  lands, 
practicing  and  adhering  to  their  ancient  man- 
Ders  and  customs,  holding  but  little  intercourse 
with  the  whiles  from  choice;  that  they  settled 
their  troubles  and  disputes  among  themselves, 
without  resorting  to  the  courts  of  the  State; 
that  in  their  intercourse  with  each  other  they 
apeak  their  own  language;  that  the  greater  part 
of  said  triiie  cannot  speak  the  English  langua^ 
intelligently:  that  their  tribal  organization  still 
remains  unaltered;  that  they  hold  their  councils 
for  the  same  purposes  as  in  form'er  times,  and 
are  governed  by  their  ancient  customs;  that 
said  band  did  not  go  into  the  courts  of  the  State 
for  any  redress  until  the  year  1881;  that  the^ 
are  a  distinct  people;  that  tbey  did  not,  until 
the  1st  day  of  January,  1881,  participate  in  our 
civil  or  political  privileges,  nor  were  tbey  in 
any  way  regardetl  as  members  of  our  body 
politic,  having  no  right  to  vote  or  participate  in 
our  elections,  or  to  serve  in  any  official  capao- 
itT;  that  they  were,  in  every  particular,  wanla 
of  the  United  States,  and  not  bound  b;^,  or 
amenable  to,  the  laws  of  the  State  of  Indiana; 
that  the  defendant  has  at  all  times  since  his 
birth  remained  with,  and  participated  in  the 
ancient  manners,  customs  and  ripbts  of,  said 
band,  as  one  of  its  members,  and  fully  acted 
with  said  band,  taking  upon  himself  and  exer- 
cising no  other  or  different  righia  or  privileges 
than  the  baud,  as  a  whole,  used  or  exercised,  as 
heretofore  stated;  that  be  has  never  at  any  time 
since  the  Ist  day  of  January,  1881,  or  since  the 
execution  of  said  note,  agreed  or  contracted  or 
consented  to  pay  said  debt,  or  in  any  manner 
acknowledged  the  same,  but  has  at  all  times 
repudiated  and  refused  to  pay  the  same,  or  any 
part  thereof. 

The  second  paragraph  of  the  answer  ayers, 
labstantially,  the  same  facts  as  those  set  out  in 
the  first  paragraph,  with  the  additional  aver- 
ments that  the  land  reserved  to  the  band  of 
Miami  Indians,  of  which  the  appellant  b  a 
member,  has  been  pan ilioned  among  the  mem- 
bers of  said  band  under  an  Act  of  Con>rress,  by 
means  of  which  certain  of  said  Umds  have  been 
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set  off  to  the  appellant  in  seyeralty;  that  the 
debt  for  which  the  note  in  suit  was  executed 
accrued  in  1870;  and  that  his  lands  so  set  off  to 
him  under  the  Act  of  Congress  are  not  liable  to 
levy  and  sale  for  the  payment  of  said  debt 
Pra^rer  that  the  appellant  be  enjoined  froni' 
levying  any  execution  that  muv  issue  on  a  juds^- 
ment  rendered  upon  the  note  in  suit  upon  said 
land,  or  from  interfering  with  the  same  in  any 
manner.  To  these  answers  the  court  sustained 
a  dt  murrer,  and  the  appellant  excepted.  A  trial 
by  the  court  resulted  in  a  finding  and  judgment 
for  appellee,  from  which  this  appeal  ia  prose- 
cuted. 

The  assignment  of  errors  calls  in  question  th» 
correctness  of  the  ruling  of  the  circuit  court  in 
sustaining  the  demurrer  to  these  answers,  at 
well  as  the  propriety  of  the  ruling  in  oven  uling 
a  motion  for  a  new  trial.  It  is  earnestly  con- 
tended by  the  appellant  that  the  band  of  In- 
dians of  which  be  is  a  member  are  wards  of  th» 
United  States  government,  and  that  by  reason 
thereof  each  member  of  said  band  is  under  le> 
ffal  disability,  and  is  incapable  of  making  a. 
binding  contiact.  It  is  admitted  by  the  appel- 
lee, as  we  understand  his  brief,  that  the  band 
to  which  the  appellant  belongs  is,  in  a  senFe, 
the  ward  of  the  government  of  the  United 
States;  but  it  la  denied  that  any  law  exists  creat- 
ing a  general  legal  disability,  and  that  the  in- 
dividual members  of  said  band  are  not  prohib- 
ited from  contracting  debts,  and  making  sich 
contracts  as  the  one  now  io  suit.  As  all  |ier- 
sons  not  under  leg:al  disabilities  are  capable  of 
making  and  entering  into  binding  contracts,  it 
follows  that  the  note  in  suit  is  a  binding  obli- 
gation, unless  it  can  be  shown  that  the  apfiel- 
Innt,  at  the  time  of  its  execution,  was  under 
duress  or  some  legal  disability,  or  unless  it  can 
be  shown  that  the  making  of  such  note 'was 
prohibited  by  some  law,  or  contrary  to  the  pub- 
lic policy.  In  support  of  his  contention,  the- 
appellant  dtes  the  cases  of  Cherokee  An  Won  y. 
Georgia,  80  U.  S.  5  Pet.  1  [8  L.  ed.  261:  W'of^ 
eeeier  y.  Georgia,  81  0.  S.  tf  Pet.  515  [«  L.  ed. 
483],  and  Goodell  ▼.  Jaekion,  20  Johua. 
C93. 

While  it  was  held  in  the  case  of  (J7ieroke$ 
Nation  y.  Georgia,  eupra,  that  the  Cherokee 
Nation  was  a  separate  State,  a  distinct  political 
Sdciety,  separated  from  others,  capable  of 
managing  iis  own  affairs  and  governing  itself, 
it  was  held,  also,  that  it  was  not  a  fureiv^'n  State, 
in  the  sense  of  the  Constitution  of  the  United 
States,  and  could  not  maintain  an  action  a* 
such  in  the  courts  of  the  United  States. 

The  ca^e  of  Worcenter  y.  Georgia,  mpra,  was 
a  prosecution  against  Worcester,  a  white  mia- 
sionary,  who  resided  wiihio  the  territory  r^ 
served  by  treaty  with  the  government  of  the^ 
United  States  to  the  Cherokee  Nation.  The 
prosecution  was  instituted  under  a  law  of  the 
State  of  Georgia  making  it  a  penal  offense  to 
reside  in  that  territory  without  a  license  from 
the  governor  of  the  State.  It  was  held  that  the 
Cherokee  Nation  was  a  distinct  community, 
occupying  its  own  teriitory.  with  boun^riea 
accurately  de9criL>e<l,  in  which  the  laws  of  the 
State  of  Georgia  could  have  no  force, and  whictk 
the  citizens  of  Georgia  had  no  right  to  enter» 
except  with  the  assent  of  the  Cherokees  them- 
selves, or  in  conformity  with  the  treaties,  and 
with  the  Acts  of  Congiesa,  aa  the  whole  inter 
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-oounm  with  that  nation  was.  by  the  Constitu- 
tion and  laws,  yesletl  in  the  Uoited  States. 

While  the  learned  clmnccllor  in  the  case  or 
Goodeil  y.  Jacknon,  %S  Johns.  «i/pm,  gives  a 
comprehensive  review  of  the  Acts  of  Con&^ress 
relating  to  the  various  tribes  of  Indians,  and 
the  trciities  made  with  them»  and  reacbes  the 
conclusion  that  they  are  to  be  regarded  as  sep- 
arate and  distinct  nations,  subject,  however,  to 
the  prnt(  c( ion  of  the  general  government,  tlie 
case  depended  wholly  upon  the  statutes  of  the 
Slate  of  New  York;  and  the  questions  there 
ad  Indicated  can  have  no  bearing  upon  the  ques- 
tion now  here  fordeiermination.  Indeed,  there 
would  seem  to  be  no  doubt  that  the  diCTerent 
Indian  tribes  residing  within  the  territory  of 
the  United  States,  while  they  keep  up  their 
tribal  relations,  are  to  be  regarded,  in  the  ab- 
sence of  some  Act  of  Congress  upon  the  sub- 
ject, as  separate  and  distinct  nations.  The 
government  has  always  treated  with  them  as 
such;  an-i,  when  engHged  in  war  against  the 
whites,  they  have  never  been  treated  as  rebels, 
•ubjeci  to  the  law  of  treason,  but,  on  the  con- 
trary, have  alwa^'s  been  retrarded  snd  treated 
as  sepaiMte  and  independent  nations,  entitled  to 
the  rights  of  ordinary  belligerents,  and  subject 
to  no  other  penalties.  Aciing  upon  the  theory 
that  the  Indians,  maintaining  their  tribal  rehi- 
tions,  residini;  on  reservations  secured  to  them 
by  treaties  with  the  United  States srovernment, 
constitute  separate  and  distinct  nations,  and  fol- 
lowing the  law  as  announced  in  the  case  of 
^Vorc(»Ur  v.  Georgia,  it  was  held  by  this  court, 
Id  the  case  of  Me-ihinggo-nie-iia  v.  SState,  80 
Ind.  810,  that  tliis  State  had  no  power  to  tax 
the  lands  reserved  to  the  tril)e  to  which  the  ap- 
pellant belongs.  But  none  of  these  cases  decide 
that  an  Indian  belonging  to  a  trilie  or  nation  has 
Dot  tlie  power  to  make  a  contract  of  the  kind 
DOW  before  us,  and  our  attention  has  not  been 
called  to  any  law  which  prohibits  him  from 
making  such  contract  Very  many  of  tlie  Acts 
•of  Congress,  as  well  as  the  adjudiciled  cases, 
proceed  upon  the  theory  that  an  Indian  may 
fcind  himself  oy  an  ordinary  executory  contract, 
and  may  contact  debts.  Most,  if  not  all,  of 
the  Acts  of  Congress  granting  nnnuiiies  to  the 
Indians  provide  that  such  Indians  shall  not  be 
bound  by  any  contract  whereby  such  annnitj 
la  disposed  of  or  pledged  before  the  same  is 
actually  paid  by  the  government. 

By  Kev.  Stilt.  U.  8.  1878,  p.  807.  It  is  pro- 
▼ided  tliat  no  agreement  shnll  lie  made  by  any 
person  wiih  anv  individual  Indinn,  not  a  citizen 
of  the  United  States,  for  the  payment  or  deliv- 
ery of  any  money,  or  other  thing  of  value,  in 
present  or  prospective,  or  for  the  granting  or 
procuring  any  prixilege  to  him  or  any  other 
person,  in  consideration  of  services  for  said  In- 
"dians  relative  to  their  lands,  or  to  any  claim 

f [roving  out  of,  or  in  reference  to,  annuities, 
DStnllments  or  other  moneys,  clatnis,  demands 
or  things,  under  laws  or  treaties  with  the 
United  States,  or  official  acts  of  any  officers 
thereof,  or  in  any  way  connected  with  or  diie 
from  the  United  States,  unless  such  contract  or 
agreement  be  executed  and  approved  as  theriMn 

I>rovidi  d.  It  does  not  appear  that  the  contract 
n  suit  falls  wi*hia  the  class  of  contracts  pro- 
biltited  by  this  Act  of  Congress.  Uriess  it  ap- 
pears that  such  contract  ^lls  within  the  pro- 
visions of  this  Statute,  or  some  other  statute, 
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rendering  it  illegal,  it  most  be  held  to  be  valid 
and  binding.     Qodtfrey  v.  Beott,  70  Ind.  259. 

In  our  opinion,  the  court  did  not  err  in  sos- 
taininc:  the  demurrer  to  the  first  paragraph  of 
the  answer. 

The  second  paragraph  of  the  answer  does  not 
stale  a  defense  to  auv  part  of  the  plaintifTi 
cause  of  action.  The  fact  that  the  lands  set  off 
to  the  appellant  may  not  be  liai>1e  to  levy  and 
sale  for  the  payment  of  the  appellee's  judgment 
furnishes  no  sufficient  reason  wby  judgment 
should  not  be  rendered.  The  appellee  may  ba 
able  to  collect  his  debt  without  resort  to  the 
land.  Ab  there  is  no  pretense  that  the  appellee 
is  threatening  to  levy  upon  the  land  described 
in  the  answer,  th^'re  Is  no  ground  for  an  in- 
junction. Fuithermore,  the  pleading  ia  not  a 
cross-bill  seeking  affirmative  relief,  but  is  an 
answer.  The  court  did  not  err  in  sustaining 
the  demurrer  to  this  answer. 

The  only  matter  urged  under  the  assignment 
of  error  calling  in  question  the  action  of  the 
court  in  overruling  the  motion  for  a  new  trial 
is  that  the  judgment  exceeds  the  amount 
claimed  in  ihe  complaint.  It  is  not  claimed 
that  the  judgment  exceeds  the  amount  due  on 
the  note,  but  it  is  contended  that  the  court  eired 
in  rendering  judgment  for  a  sum  in  excess  of 
that  covered  'by  the  prayer  of  the  complaint 
This  contention  cannot  Ite  maintained.  The 
appellee  could  have  amended  the  prayer  of  his 
complaint  at  any  time,  and  tliis  court  will  re- 
gard the  amendment  as  having  been  made  in 
the  circuit  court.  Carpenter  v.  Sheldon,  22  lod. 
259;  Webb  v.  T/'Ompwn,  23  Ind.  428w 

I'brre  is  no  error  in  the  record. 

Jadymeat  afflrnud» 


Jamea  A.  LOWBIAN,  Appt.^ 
«. 

Frederick  SHEETa 

(....Ind ) 

1.  The  court  may  require  the  JiixT' to 
turn  a  special  verdict  at  the  request  of  ona 
of  the  parties  to  the  action,  although  he  has  pro> 
viously  requested  the  court  to  instruct  the  Jury 
in  writing  and  hHS  entered  upon  a  dirotission  of 
the  questions  of  law  to  be  embraced  in  such  in- 
Btruction. 

C.  The  Statntd  prohibiting^  the  maJdn^ 
of  contracts  by  parol  which  are  not  to  be  per- 
formed within  one  year  has  no  application  to  a 
contract  which  has  been  fully  pei'formed  by  one 
of  the  parties. 

Note.— Statute  of  FVau/ts:  contractB  ftot  to  h€  per- 
formed within  one  year, 

A  parol  contract  not  relating  to  land,  and  not  to 
be  I  erformed  within  the  year,  is  not  enforceable. 
It  is  not  taken  out  of  the  Statute  hy  a  part  per- 
formance, as  that  equitable  doctrine  appHea  only 
to  contracts  in  "olation  to  land.  Osbor.io  v.  Kim- 
ball (Kan.)  21  ran.  Rep.  103;  Wolke  v.  nemlns,  1 
West.  Kep.  166, 108  Ind.  lOS. 

Oral  contracts  not  to  be  performed  within  a  yesr 
are  not  enforceable;  yet  a  oootraot  to  reli  9tock  at 
the  end  of  three  years  at  a  certain  price,  and  also 
that  it  may  be  called  at  any  time  before  the  expi- 
ration of  three  years.  Is  valid  althouKh  not  In  writ- 
ing, because  Its  performance  within  ona  jrcar  is 


See  also  9  L.  R.  A.  129;   13  L.  K.   A.  64(3;  28  L.  R.  A.  62C;  47  L.  R.  A.  386. 


ol  Frauds  and  Cbe  otben  nut,  and  [hF7  are  ot 
■uali  a  nature  tliat  tbef  can  reuBoniblr  be  con- 
■Idereil  ai  septiraCe,  the  fonnBr  wUI  be  enforced 
allboug-b  the  latter  are  avnlded. 

C  A  p«r«>D'B  tltl«  nndar  »  vaJld  oon- 
trkct  for  Ibe  purcbaseof  ao  iDlerevt  la  brood 
niarea,  vbiub  1*  oouplud  wlih  a  vuJdable  contmoi 
ft*  to  their  L^eplntr,  iriu  oot  be  atlected  by  the 
avoidance  of  the  latter  Dontrsot. 

6.  Where  partnership  property  Is  to  bo 
kept  [ur  tbepuri>uae  (i(  tairrylDHOn  a  I'arilcu- 
lar  biiBIMCsa  and  oot  forsiile.  oeltlier  partner  baa 
power  lu  make  ■  sale  of  the  entite  property. 

9.    Declu-s.tlans  &■  to  the  ownership  of 

property,iiindebya|>ersoDlD  poneninn  tbere- 

Of.  un  admlnlble  in  evidence  upon  an  isgue  u  lo 

•uob  ownershl])  u  part  of  the  rca  geatO' 

{Haroh  Si.  ISaL) 

APPEAL  by  platnliff  rmm  a  ]i)dgm«iit  of 
tlie  Clu^iill  Uoiiit  for  BcnIOD  Oounlj?  In 
favor  of  dcfci)iat)t  Id  an  action  of  replevin  lo 
wcovtT  posBe»>ioa  of  certoia  btood  marea,  4f- 
firmed. 

Tlie  tacit  are  fuHj  staled  Id  the  opinion. 

J/»uri.  Wallace,  Balrd  *  Chaae.  itor 
appellant: 

ConirartK  prohlMiedbv  subd.  R  or  g  1  of  the 
StaiuieoFFrHiiilsnre  not^b;  part  pcrforaiance, 
takt^n  i>ut  of  ibe  Siatuie. 

Walke  V.  FUmino,  1  West.  Rep.  16fl.  1(13  'n(t. 
10.1;  Uouglttnn  v.  novgliton,  14  Intl  607;  ^al- 
iace  Y.  Long,  8  West.  Itcp.  870,  105  Itiii.  632; 
Grote*  v.  Cook,  8a  Ind.  169;  Wood,  SluL  Fr. 
ism:  1  KiM\a.-m,  Ctmt-  g  213. 

Tbe  13intule  appliet  to  oi)ic<"tThere  the  con- 
tract la  not  to  be  performed  b;  eillier  parly  lo 
It  nilbln  aycfir." 

Uaogh  V.  lUythe,  20  Tod.  24;  Hovfihton  t. 
Bougl-ton.  Wolke  t.  Fleming  and  Wrowi  v. 
Cook.  *apm. 

Tbis  pmvlslnn  of  the  Slatnle  of  FYniida  ap- 
plies to  com  nicis  of  partncmliip  aa  well  aa  lo 
Other  COD  tract  a. 

WHttm  V,  lOiy.  18  Ind,  1. 

If  any  portion  of  a  contract  be  wllhin  Ibe 
Siatiiie  of  FraiHtn,  no  poiiioti  of  It  can  lie  en 
forced  "where  Ihe  several  xtipnlntliins  are  bo 
inlerdi'pcinl''al  thai  llie  pailiea  cannot  reasona- 
bly be  considered  to  hove  ooniracled  but  with 
«  view  lo  the  pcrrormaoce  of  the  whole. 

Cay'oT  ».  Roe,  09  Ind.   1. 

Toder  no  fiiir  end  rcnsonabte  Interpretation 


moad,  11  East,  142;  Uerrin  t.  BaiUrt,  20  Me. 
119. 

Under  the  drctimatam-ca  of  this  case  Tem- 
plelon  bad  the  power  to  tell  the  pariner«liip 
pinperty,  and  theap|«lliint,  Lonman, acquirea 
a  food  litle  by  the  purchase 

8  Kent  Com.  44;  Story.  Partn.  §  M;  Lock  t. 
iMcii,  124  MnsR.  1;  WdU  v.  Mitrhelt,  1  Ired. 
L.  4M;  NidKAa*  v.  SoUr.  88  Alieb.  679;  GIdp. 
ley  V.  Kfotoa,  66  N.  C.  &84;  bULe$  T.  btecmt, 
40  ChI.  8VI. 

ifi'Hrt.  Edwtn  P.  Hammond,  Mattbew 
H.  Walker,  Daniel  Fraaer.  laaae  H. 
Phares  aud  William  B.  Austin,  for  ap- 

Wlien  a  contract  vlTbin  the  Slatnle  of  Freudi 
is  partly  executed,  ncilher  parly  wliilii  (he  other 
Is  not  in  default,  can.  except  by  roaeenl  of 
both,  rcKciad  and  recover  what  baa  been  paid 
or  delivered  upon  it. 

Saaiuey  v.  Moore,  82  III.  83.  74  Am.  Dec 
134:  Day  v.  Wilton,  83  Ind.  4U8;  Qrove*  f.  Cook, 
88  Itid.  160. 


Wood,  Slat.  Ft.  g  236,  pp.  4UI-4S6;  AlAott 
V.  l)raper,  4  Denio,  51 ;  Coaylilin  y.  Knoalei,  7 
Mc'.57;i>Tnt  V.  Z/tj(e/iin«,8Sniede8&M.  828i 
(jTablne  v.  WeiU,  lU  III.  M. 

A  fMirtner  In  selling  llie  enllrety  of  the  part- 
nership properly  must  acL  wilbia  the  acope  of 
the  partnership. 

Story,  Parln.  g  94. 

ColTeji  J,,  delivered  the  opinion   of    tbe 

This  was  an  action  by  tbe  appcllnnt  agninat 
llie  appellee  to  ricovpr  tlie  posweasion  t>f  forty 
l>roo'l  marea  described  io  the  coinpbiint.  The 
rcmplainl  slleirea  that  be  Is  ibe  owner  and  en- 
lilled  to  Ihe  pi>s«ession  of  llie  priiperty,  and 
lliBt  the  appellee  unbmfidly  dclaiua  the  poa- 
session  Ibeieof  from  bim. 

Tlie  oiusf  was  aUniitted  lo  a  jury,  who  re- 
turned the  rollowlng  apcclal  verdict: 
Suite oflndinna.  \ 
Beiiloii  Couniy.  (^ 

Hcnion  C'ireiiil  Court.  September  Term,  1887, 
James  A.  Lowman  ) 

V,  \  No.  1032. 

Frcderieli  Sheets.    \ 

Wc.  tbe  jury,  haviog  beeo  instructed  to  r^- 


poMlble.   See  nntt  to  Baddon 
*U  K.  A.  E39. 

If  a  ounlraotcan  t>e  fully  performed  vlthin  one 
jear.  oi  one  Mde,  It  la  not  wllliEn  ibe  SCHitite  nr 
Fraiida.  Tlinmaa  v.  ArniPlron«r(Vii.i  5  L.  II.  A.  IS». 
Wolae  V.  Flemlns.  I  VVeeL  Kep.  IW.  UU  lad.  lOS: 
Waahburn  v.  IhiFch,  BB  Wia.  VK. 

Tbe  slalutediiea  not  ai>|i1/  XO  artfona  for  pay- 
ment for  |ini|Vriy  delivered  and  nrccptiKl  •itiiltra 
promise  (o  |iuy,  u|iun  coutnicia  vLnlly  eieumedon 
one  aide  wltblna  yenr.  fiurfee  v.  O'Urien  ia.LlS 
Mew  Gill).  Kep.  VSi. 

\rheh  one  pany  tn  a  verbtU  oontmct  haa  fiilly 
^rtormed  bin  ■■nrtnf  It.  ttteMHtiiteuOiirde  nn  do- 
.,._  _.. ... ^  Ueadloe,  U 

do  work,  wtiloh 


ined  vlthin  on* 


til  iricr  a  lurt  of  the  « 

ble  valu«  of  Ibe  wcirk 
Keller  v.  Bley.  Ifi  Or.  * 
Cent.  Rep.  lOT.  W  Mil.  I 
Etig.  Hep.  aO:^  1<&  Mass. 


Liiiierbauli.  10 
t.  Fuaa,  &  New 


for  the  le 
void.  and. 


s.  sill. 

iiir»  tore  i«n»iil«((e  of  the 


far  as  vnluiiiiirlly  em-iittid  by  en- 
naupnn  andoiintiiiiilnjtln  ihererviue,  Italenna 
I  be  rtferroil  to  and  o>inKldere<l  In  deiermlnlnc 
menjure  of  oumpcnsatlun  fur  tbe  •errloe.  La 
Klna  Utg.  Co.  V.  La  Uu.  W  Mlus.  lib 


Templelon  nas  llie  sbsoliile  onnel  of  ibe  furly 
marea  In  conlroveray  la  lliis  case,  and  on  Ibat 
day  bnrcnined  U>  ihe  dcfeudnnt,  Sbceta,  &  one- 
bHir  JDterest  in  said  mares,  at  and  far  Ihb  price 
of  $49  ftir  each  of  aaiil  marea,  aald  marea  la 
•aid  baif^io  beine  valued  at  $00  each. 

By  Ibe  icrma  of  said  sale  said  defendaotwas 
to  have  pnsaesiion  aad  care  and  control  of  said 
mnrcB,  and  waa  to  keep  tbe  same  until  March 
1,  IBBl. 

Said  Templeton  was  lo  furciah  pasture  for 
the  snme  until  Odober  1.  18o7,  after  wliich  the 
feed  for  eaid  animals  wae  to  be  furnished  at 
the  equal  expense  of  aaid  Tcmpleton  and  aaid 
defendant 

Said  dereodant,  from  tbe  time  of  making 
■aid  bargain,  nas  Ut  loolt  after  and  have  tbe 
COQirot  and  po3!<cwinn  of  laid  marea  in  Ihe  pas- 
ture furnished  by  paid  Templeton,  up  lo  Octo- 
ber 1,  1887.  and  was  tlicreafler  to  continue  lo 
feed  and  Inke  care  of  said  animals  and  to  have 
the  posaesainn  of  the  aame.  Said  Sbcets  was 
to  pay  eaid  Templi'lon  inierest  at  7  per  cent  on 
tbep'ircbaKe  price  of  said  inarea  from  October 
1,  1837,  and  waa  lo  have  Ihe  option  lo  paysnid 
purcliase  money  when  be  saw  proper  on  or  be- 
fore Matrb  1,  1891.  Oa  Mnrch  1,  1801,  ibe 
interest  of  Gaid  parlies  in  said  mares,  and  tbe 
proceeds  thereof,  was  to  be  equal,  afler  ac- 
counting to  each  parly  for  bis  portion  of  Ibe 
expense,  and  also  after  payment  to  Templeton 
by  the  defendant  of  the  purchase  price  tor  the 
one-half  interest  thereof,  with  intereat,  if  Uie 
aame  had  not  been  previously  paid. 

By  the  Icrma  of  said  bargain,  safd  ciarca 
were  to  be  kepi  exclusively  for  breeding  pur- 
poaea,  and  were  not  to  be  worked  or  sold,  broke 
or  inided  by  either  party  prior  to  Marcb  1, 
1891,  except  by  consent. 

Said  l)ar^lD  was  hoi  in  writing. 

Pursuant  to  said  contract,  said  Templeton, 
on  Ihe  aame  day  that  It  wus  made,  to  nit,  abtml 
April  B,  1SM7.  delivered  ponsessinn  of  said 
mnres  lo  said  Siiects,  wbo  remained  in  ibe  pos- 
lessioD  and  care  of  the  same,  having  ibe  same 
Id  a  pasture  furnished  by  anid  Templeton,  In 
■aid  county,  until  Ihe  16lh  day  of  June,  1887, 
wlien  said  TimplctOD  and  said  plniuliff,  with- 
out  the  kDOwledi^  or  consent  of  said  Bbpeti*. 
look  said  marea  from  said  pasture,  end  placed 
them  ia  a  pnsiure  of  the  plaioiiS,  about  half  a 
mile  dist  iDt  from  where  ihey  were  taken. 

The  possession  of  said  property  was  talcen 
by  said  Lowman,  under  a  sale  made  to  him  by 
■aid  Templeton,  on  the  letb  day  of  June,  1387, 
OD  which  'ia;  said  Templeton  aotd  aaid  prop- 
erty to  said  Lnwman  for  the  sum  of  tlt.400  to 
be  paid  by  said  Lowman  in  six  months  after 
Bald  dale,  which  was  evidenced  by  a  promis- 
sory tiole.  eicculed  by  plainliff  to  Templelon, 
pavable  fn  a  bank  in  this  State,  nliich  said 
note  Is  still  held  by  said  Templelon,  and  ia  still 
wholly  unpaid. 

Said  Shcela  bad  no  notice,  knowledge  or  In- 
formatioD  of  sai'l  sale  by  Templelon  to  tbe 
plaintiff  unlll  at'er  Ibe  same  waa  made,  and 
the  pcssesaion  of  said  pniperly  taken  by  the 
plainliff  aa  aforcaaid;  nor  did  be  ever  after- 
WBidt  conapnt  lo  the  same. 

On  the  22d  day  of  June,  1887,  said  defend- 
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his,  aaid  defendant's,  own  pasture,  on  Fowler 
and  Van  Nalta's  farm  in  said  county,  the  aam* 
being  about  four  miles  from  the  pasture  where 
said  animals  were  when  taken  by  the  plainliff 
as  aforesaid,  and  about  tbe  same  dlslani-e  from 
the  plaintilf's  said  pasture,  from  which  they 
were  taken  by  the  defendant  as  aforesaid. 

While  siiid  animals  were  in  the  possession  of 
tbe  defendant  as  aforesaid,  said  plaintilf,  on 
the  e2d  day  of  June,  1687,  before  the  com- 
mencement of  this  action,  demanded  said  prop- 
erly of  said  defendant,  but  said  defendant  re- 
fused to  deliver  bim  the  possesion  there- 
of, 

^Hld  plaintiff  on  the  same  day  commenced 
tbia  action,  and  upoo  a  writ  ol  replevih  herein 
issued  and  upon  the  plaintiff's  undertaking, 
ap|)roved  by  the  shcrid,  said  sberiU,  on  snid 
wril,  delivered  said  property  lo  the  plainliff, 
who,  by  virtue  of  said  delivery  of  possession, 
has  since  reiained  and  Is  now  Id  tbe  pussestiioa 
of  said  propeily. 

fluid  properly  is  now  of  Ihe  agcrppTite  va}tm 
of  $3,400.  Al  the  aame  time  of  making  the 
sale  of  a  half  Interest  in  snid  marea  lo  said 
Gibeets.  said  defendant  and  snid  Templelon  en- 
tered into  a  bargain  wheieby  said  Temp!eloi> 
was  to  tease  to  said  Sheets  SOO  acres  of  real  es- 
tute,  owned  by  said  Templeton,  in  suid  county, 
for  the  term  of  three  vears,  to  commetice  oit 
Ihelatday  of  March,  1888. 

Said  lands  were  tbe  north  half  of  ench  of 
two  adjoining  sections  owned  by  said  "Teinplo- 
ion,  one  lying  immedialely  east  of  the  other, 
and  Ihe  souib-west  quarter  of  said  east  seciiuo 
— tbe  precise  location  of  said  lands  so  li-sacd 
was  well  understood  and  agreed  to  by  the  par- 
lies at  tbe  tinie  of  making  said  barsiiin. 

By  tbe  terms  of  said  bargain  said  land  was  ' 
lo  be  cultivated  in  corn,  oala,  pasture  and 
meadow,  aa  aaid  Sheels  might  determine,  n^id 
OS  rent  for  the  same  said  Sheets  was  lo  deliver 
tO'Sidil  Templelon,  on  said  premises,  one  third 
of  Ihe  corn  raised  thereon  in  tbe  crih,  one  third 
of  the  oats  in  the  bin  and  three  fifths  of  tli* 
hay  in  tbe  slack,  and  to  pay  $2.5i>  per  acta 
for  all  Ihe  pasture  except  thirty  acrea,  for  wUicb 
DO  churee  was  to  he  made. 

Said  Templeton  was,  tKfore  March  1.  18S8, 
to  move  a  house  from  a  designaied  part  of  sail) 
premises  to  another  designaied  part  thereof, 
and  to  put  tbe  aame  fn  a  lenantabie  ooDdiuoo, 
at  an  expense  of  not  exceedine  $300. 

At  Ihe  same  time  thai  Templelon  Bold  a  half 
Interest  In  said  marcs  aa  Rfoienaid,  and  at  ibe 
same  time  that  be  leased  said  clefciidanl  said 
real  estate  as  aforesaid,  said  Templeton  and 
di'fendant  entered  into  ■  bargain  whereby  it 
was  agreed  by  and  twtween  tliem  that  such 
portious  of  the  hay  and  grain  aa  ahould  he 
raised  upon  said  teased  premises  by  said  de- 
fendant.as  thepaniea  should  delermliie,  should 
be  fed  to  Slock,  which  Block  was  lo  be  pur- 
chased from  year  to  year  l)y  said  partita,  with 
Dionpy  to  be  borrowed  by  tbem  Joinily,  and  lo 
he  taken  care  of  by  said  defendant  on  said 
premises,  the  expense  of  feeding  the  same  lo 
l>e  Imrne  by  Templelon  and  the  delendani 
equally,  and  Ihe  net  proQts  thereof  to  be  di- 
vided between  them  equally. 
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Said  mares  were  also  to  be  kept  on  said 
leased  premises  after  March  1,  188H. 

None  of  said  bareains  were  in  writing. 

Said  sale  of  a  balf  interest  in  said  mares,  by 
said  Templeton  to  said  de/endaDt,  would  not 
have  been  made  if  said  Templetoa  bad  not  at 
tbe  same  time  leased  said  defendant  said  real 
estate  as  aforesaid;  but  said  sale  of  said  balf 
interest  in  said  mares  to  said  defendant,  and 
said  lease  of  said  real  estate,  were  in  no  wise 
dependent  upon  said  other  contract,  and  would 
have  been  mnde  though  said  other  contract  had 
not  been  made. 

If,  upon  the  foregoing  facts,  the  law  is  with 
he  defendant,  tlieii  we  find  for  the  defendant 
— that  the  property  in  controversy  should  be 
returned  to  him,  or,  if  return  thereof  cannot 
be  had,  that  he  should  have  judgment  for  one 
half  the  value  of  the  mares  described  in  the 
complaint.  Thos.  S.  Lamb, Foreman. 

But  if,  upon  the  foregoing  facts,  the  law  is 
with  the  plain liff.  tlicn  we  find  for  the  plantifif, 
that  he  keep  and  retain  pussession  of  the 
property  in  controversy,  and  that  he  recover 
from  the  defendant  one  cent  for  his  damages 
herein. 

Thos.  8.  Lamb,  Foreman. 

The  appellant  move^  the  court  for  Judgment 
in  bis  favor  on  the  special  verdict,  which  was 
overrule<i.  The  court  duslained  a  motion  bj 
the  appellee  for  judgment  in  his  favor  on  this 
verdict,  and  rendered  judgment  for  a  return  of 
the  property. 

The  errors  assigned  are: 

1.  That  the  court  cired  in  overruling  appel- 
lant's motion  for  judtrment  in  his  favor  on  the 
special  verdict  of  the  jury. 

2.  That  the  court  erred  in  overruling  the 
appelNnl's  motion  for  a  ventre  de  novo. 

3.  That  the  court  erred  in  overruling  the 
appellant's  motion  for  a  new  trial. 

4.  That  the  court  erred  in  overruling  the 
appellant's  motion  to  arrest  the  judgment. 

5.  That  the  court  erred  in  sustaining  tbe  ap- 
pellee's motion  for  ludgment  in  his  favor  on 
the  speidal  verdict  of  the  jury. 

The  first  objection  with  which  we  are  met 
Ib  that  the  court  erred  In  diiecling  the  jury  to 
return  a  special  verdict 

It  appears  by  the  record  that  after  the  close 
of  the  evidence  in  the  cause  each  of  the  parties 
requested  the  court  to  instruct  the  jury  in 
wnting,  and  to  indicate  before  the  ar^rumeni. 
what  in$;tructions  would  be  giv^n.  After  the 
close  of  the  argument,  in  the  efifort  to  settle  on 
the  instruction,  but  before  the  court  had  an- 
nounced its  conclusion,  the  appellee  requested 
that  the  jury  be  required  to  return  a  special 
verdict,  which  request  was  granted. 

It  is  claimed  by  the  appellant  that,  by  re- 
questing the  court  to  instruct  tbe  jury  in  writ- 
ing, and  by  entering  upon  the  discussion  of 
the  quc«ifions  of  law  to  be  embraced  in  such 
instructions,  th<it  the  appellee  waived  bis  right 
to  a  special  verdict,  and  that  the  court  for  that 
reason  erred  in  granting  his  request. 

It  is  unnecessary  to  decide  whether  it  would 
have  been  error  m  the  court  to  refuse  the  re- 
quest of  the  appellee  for  a  special  verdict, 
coming  at  the  time  it  did,  but  it  was  certainly 
not  error  to  grant  it.  Indeed,  the  court  haa 
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the  right  to  require  the  jury  to  return  a  special 
verdict  without  any  request  from  either  party. 
Weatherlp  v.  Higgins,  6  Ind.  73. 

It  is  earnestly  contended  by  the  appellant,  in 
an  able  brief,  that  the  contract  found  by  the 
jury  is  within  the  Statute  of  Frauds,  and  that 
It  is  therefore  void. 

It  is  found  by  tbe  jury,  as  we  understand 
their  verdict,  that  tbe  contract  to  purchase 
stork  to  be  fed  on  tbe  farm  has  no  connection 
with  the  other  agreements  between  theparties^ 
and  hence  that  agreement  does  not  call  for 
any  consideration  at  our  hands. 

The  contracts  under  which  the  question  for 
decision  arises  are:  (1)  the  contract  by  which 
the  appellant  sold  to  the  appellee  a  one-half  in- 
terest in  tbe  property  in  controversy  for  an 
ajgreed  price,  and  delivered  to  him  the  posses- 
sion; (2)  the  contract  by  which  tbe  appellant 
leased  to  the  appellee  the  land  described  in  the 
verdict  for  the  term  of  three  years;  and  (3)  the 
contract,  by  the  terms  of  which  the  appellee 
was  to  keep  the  mares  in  controversy  and 
breed  them  for  a  period  of  more  than  onh 
year. 

The  sale  and  delivery  of  a  one-half  interest 
in  the  marcs  in  controversy  is  not  within  the 
Statute  of  Frauds,  because  it  was  fully  executed 
by  Templeton. 

The  Statute  prohibiting  the  making  of  con- 
tracts not  to  be  performed  within  one  year  has 
no  application  to  contracts  which  have  been 
fully  performed  by  one  of  the  parties.  Brown, 
Stat.  Fr.  §  2«7:  Donellan  v.  Head,  3  Barn. 
&  Ad.  809;  Smith  v.  JVeale,  2  C.  B.  N.  S.  67; 
Uolbrook  V.  Armstrong,  10  Me.  81;  Bell  v. 
Hewitt,  24  Ind.  280;  Wolke  v.  Fleming,  103 
Ind.  105.  1  West.  Rep.  106. 

Nor  is  the  lease  of  the  land  within  the  Stat- 
ute of  Frauds,  as  the  Statute  expressly  exempts 
leases  for  a  period  not  exceeding  three  years. 
Rev.  Stat.  1881,  t^  4904. 

This  is  not  an  action  by  either  party  to  en- 
force the  contract.  A  contract  within  the 
Statute  of  Frauds  is  not  void,  but  merely  void- 
able. Schiermaa  v.  Beckett,  88  Ind.  52;  Day 
V.   WiUon,  83  Ind.  463. 

In  the  latter  case  cited  it  was  held  that  where 
a  party  had  paid  money  on  a  parol  con  tract  for 
the  purchase  of  land,  the  money  could  not  be 
recovered  back  unless  the  vendor  refused  to 
convey. 

It  being  settled  that  the  contract  for  the  sale 
of  the  property  in  controversy  was  not  within 
the  Statute  oi  Frauds,  and  that  it  vested  the 
title  to  the  undivided  one  half  of  the  property 
in  the  appellee,  the  question  arises  as  to  what 
is  the  etTectof  the  repudiation  of  the  agreement 
to  keep  the  property  for  a  period  of  more  than 
one  year  for  breeding  purposes,  by  tbe  appel- 
lant, "when  the  appellee  is  ready  and  willing  to 
carry  out  tbe  contract  on  his  part. 

We  think,  for  the  purposes  of  this  case  at 
least,  that  it  must  be  held  that  the  airrcement 
to  keep  the  mares  for  breeding  purposes  until 
1891,  each  party  furnishing  a  part  of  the  feed, 
with  postponement  of  a  settlement  to  that  date» 
is  within  the  Statute  of  Frauds,  unless  it  be 
held  that  such  contract  creates  a  partnprship. 
Stephenson  v.  Arnold,  89  Ind.  426;  Wolke  n 
Fleming,  tupra. 

If  the  contract  between  tbe  parties  created  n 
partnership,  then,  according  to  some  of  the 
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But  roDcoding  >hnt  the  Rtarute  appltep  to  this 
CODtnct,  did  llie  rFpiidiHtloQ  of  II  b;  Temple- 
loo  devest  Ibe  lUIe  or  llie  appellee  to  Ibe  piop- 
erty  inconlroTcrav?     We  are  of  tbe  opinic- 
tbat  tbeconirai-l  lo  keep  the  tnare8involve<l : 
IhiasiiitiiDtil  ISI>1    is  h>  far  ncparaled   Uoh  _ 
and  indppeDdent  of,  the  otiier  cootmcis  found 
by  tbe  jury,  tlini  ihe  repudiation  of  it  by  tht    . 
pellantonDDOt  deprive  tbe  appellee  of  tliebctie- 
flts  be  baa  acqiiiicil  tinder  the  other  conirac'' 
wliich  are  not  within  tlie  Blutnte  of  Fraui 
wiihoui  his  consent.    Where  iliere  are  a  niii 
bcr  of  ruDlraciB  made  al  the  aame  liioe.  avA 
poila  of  tbe  Slime  Iranaaotion,  some  of  nbicb 
ara  within  theSlnlute  of  Frauds  and  llie  oil 
not,  and  tliey  are  of  such  a  nature  lliat  tbey  i 
Ten»oDnhly   be  considered   ns  separate,    lb 
wbicb  are  not  within  tbe  Staltile  nlll  he 
forced  tbi>ii(rb  the  others  may  fall  wiibiti  tbe 
Statute.    Brown.  Smi.  Pr.  §  148  n  uq. 

In  such  cnses  it  la  not  so  important  to  i 
lain  nlictber  Ibe  one  contrnci  would  doI 
been  eniereil  into  wiilioiii  Ibe  otber,  as  lo  . 
lain  wbelher  lliey  are  in  Ibeir  nature  separnie 
end  dinliiict.  In  this  mse,  if  the  conlntcl  had 
been  for  the  Icaslnc  of  Ibe  land  described  in 
tbe  verrtici  for  Ibe  period  of  three  years,  coupliil 
with  Ihe  apreemeni  on  the  part  of  Tcmpleton 
to  liuild  a  hoiiw  on  llie  premises  during  the 
second  year.  It  coidil  tint  Ite  reasonably  con- 
tendi'd  [hat  Templclon  could  defeal  the  appel 
lee's  lenanpy  l)y  a  refuel  lo  erect  Ihe  house, 
tbotigb  It  Hhoiild  plainly  appear  that  the  one 
contract  woiilil  m.t  iixve  1<een  tnnde  wlthoiil 
lite  oilier.  iSo  we  tliink  Templcton  could  nol 
devest  the  title  of  Ihe  appellee  in  the  tnarea  in 
controversy  bv  a  refnsiil  lo  carry  ou(  ilip  aprree- 
ment  in  relailon  to  keeping  ibem  nnlil  1801. 
It  ia  prolmlily  inie  thai  llie  aprelli-e  could 
Dol  n'ainlaio  an  action  a«alnst  him  for  such 
refusiil,  but  we  do  nol  iliink  tbU  fact  affida 
tbo  lllie  which  tlie  appellee  acquired  by  a 
ConlTHcl  which  la  not  auccted  by  Ibe  Siatute 
.  of  Fraiida. 

Havlne  reached  Ibe  conchiilon  that  Ihe  ap- 
pellee Is  Ibe  owner  of  an  undivided  inleri'st  ia 
tbe  pniperly  in  coniroversy,  it  followstbal  ap- 
pellant cannot  mniiiliilD  thin  aciion  unless  lie 
acquired  Ihe  wlioU-  title  to  the  *ame  by  Ida  pur 
chase  from  Templeton.  mil*  r.  Hatott.  4S 
Ind.  E48;  Ijtrfi  v.  Wmvfr.  49  Ird.  878;  ftrni^rh 
T,  WUeman,  51  Ind.  1 ;  Sdiendc  v.  Long,  ID  Ind. 
679. 

It  la  conlendedby  Ibe  appellant  that  Tetnple- 
ton  and  appellee  were  partners,  and  Ibai,  us 
sucb,  either  partner  bad  Ibe  rij^lit  toscll  the 
property  owne;)  by  tbe  firm  and  confer  ii  pood 


T.  fturrf«ran(,  4B.  lion.  ASH;  Cayl/ynv.  Hardg, 
27  Mo.  GDS;  Mtiueu  v.  H'dt.  Zi  N.  H.  24S;  Hmd- 
ton  T.  itcKemie,  1  E.  D.  Smilb,  838. 

Mr.  Bates,  in  bis  vnlnable  work  on  Parlner- 
sbips.  In  treating  Ihe  suhjecl  In  the  aectioa 
above  cited,  saya:  "Bui  1  have  no  dnubl  but 
that  tbe  power  of  sale  must  be  conllned  lotbow 
things  held  for  aale,  and  thai  the  scope  of  tlie 
busjnca  does  not  includetiiepsle  of  the  property 
held  for  tbe  piirposea  of  business  and  to  make  a 
profit  out  ot  it,  and  tUat  tbU  only  la  tbe  true 

II  follows  from  what  we  have  said  Ibat  tbe 
court  did  not  err  in  overriilins  the  motion  of 
the  Hp(>ell>int  for  jiidf^nienl  la  bis  FTivnr  on  tha 
apecia!  verdict  of  tbe  Jury,  nor  did  the  court 
err  in  auslulaingliie  motion  of  tbe  appellee  fM 
Judgment  in  bis  favor  on  said  verdict. 

ll  Isconleniled  Uinltiiesperinl  verdict  before 
us  does  uot  fltid  on  all  Ibe  ls>uni  In  the  case, 
and  for  Ibat  reason  tbe  court  eircd  in  overrul- 
i'lg  the  motion  for  a  Benin  de  nnto;  but  ws 
tbirh  [he  verdict  covers  all  the  isnne^  presented 
by  tbe  plcadingB  in  Ibe  cause,  and  that  it  boot 
aiil^ccl  to  the  obje<'tlon  uri^  ai^insl  it. 

Tlie  court,  over  Ibe  objec-lion  of  Ibe  appel- 
lant, permitted  the  appellee  lo  prove  ci-rtala 
detain  rations,  ninde  by  himself,  lo  relation  lo 
the  owuerabip  of  Ihe  property  'n  onirover»7. 
But  tbpse  dectnraiions  were  made  while  in  poa- 
secsioQ  of  llie  prnperiy ,  and  under  the  rule  aa 
scttlrd  ia  tbe  cases  of  Ovniell  v.  Studrbaier, 
H8  Ind.  33S;  Xul.ni  v.  daCrn.  03  Ind.  M;  Me- 
ConneU  v,  lla-nah,  BO  Ind.  103,  and  Creiohiotk 


4t)S. 

Finnlly  It  U  contended  by  the  appellant  tbat 
the  v<'rdlct  of  the  Jury  is  not  s  ipp'iileil  by  lb« 
evidence.  We  liave  rend  Ibe  evi<li-ace  care- 
fully, and  while  It  is  conflinin?,  Iliere  is  eTl- 
detice  in  the  record  fairly  lerdintc  lo  support 
ttievenllcL  lis  weli:hl  was  for  th"  Jury.  W« 
cannot  diatiirb  the  verdict  nn  the  wei;r|ii  of  Ibt 
evidence.  We  Had  no  error  in  Ihe  record  for 
wi>irli  the  Jiidirmcnl  should  be  reversed. 

Judgment  a^lrmid. 


EmUy  E.  VALENTINE  rfol..  Aj^U., 
Jacob  n.  WYSOIt. 


1800. 


Yalbntinb  y.  Wtbob. 
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«f  ipedAl  elroumstanoea,  yet  such  ciroumstanceB 
nay  exkt  as  to  make  It  proper  for  equity  to 
entertain  suoh  action  on  their  behalf. 
••  Heirs  of  a  deoeaaed  iMurtner  cannot 
call  the  BiirviTiiif  parfiier  to  accoimt* 
althoujrh  they  bare  shown  that  he  has  paid  all 
the  partnerBhIp  debts,  where  It  also  appears  that 
the  estate  of  the  decedent  was  Indebted  to  him, 
nnlees  they  further  make  It  appear  that  he  has  In 
his  hands  partnership  property  In  excess  of  the 
amount  required  to  reimburse  himself. 

B»  A  sale  of  land  by  ezecntors  under  a 
will  flrlvlUK  tbem  power  to  sell  and  convey  It, 
cither  at  public  or  private  sale,  with  or  without 
appraisement,  on  such  terms  as  to  them  shall  seem 
best.  Is  not  aflfected  by  a  statute  regulating  the 
conduct  of  sales  of  land  dli^ected  by  will  to  be 
sold,  and  prpscribing  the  manner  of  giving 
notice,  conveying,  etc..  **  unless  by  the  terms  of 
the  will  different  directions  are  given.** 

4«  The  sale  of  a  deoeaeed  partner's  in* 
iereat  in  partnership  real  estate  Is  au- 
thorized by  a  will  giving  power  to  settle,  adjust 
and  compromise  all  debts  owing  by  the  testator, 
to  make  settlements  with  his  former  partners 
and  to  sell  and  convey  any  or  all  of  his  real  estate 
in  order  to  pay  and  satisfy  debts  against  his 
estate. 

5*  A  snrviwing^  partner  may  purchase 
the  interest  of  his  deceased  partner  in 
the  partnersdlp  business.  Including  partnership 
leal  estate,  from  his  properly  authorised  legal 
representtttlve,  where  the  transaction  Is  fairly 
entered  Into. 

6*  An  ezecQtor  may  convey  his  testis 
tor*8  interest  in  partnership  real  estate  to  his 
surviving  partner  in  consideration  of  an  agree- 


ment by  the  latter  to  pay  the  partnership  debts, 
where  tbe  will  authorised  him  to  make  settle- 
ments with  testa tor*s  partners  of  all  matters  per> 
talnlng  to  the  partnership  business,  to  Hdjust, 
settle  and  compromise  all  debts,  claims  and  d^ 
mands  against  tbe  estate  and  in  his  discretion  to 
sell  and  convey  so  much  of  testator^s  I'eai  estate 
as  should  be  deemed  necessary  to  satisfy  his 
debts. 

7*  A  conrt  of  equity  will  not  disturb  a 
settlement  and  final  accounting  of  part- 
nenbip  matters,  actually  consummate  l  between 
a  surviving  partner  and  the  exeeufir  of  the 
deceased  partner  duly  empowered  to  that  end, 
until  It  Is  impeached  as  fraudulent  or  unfair  or 
unless  collusion  between  tbe  executor  and  sur- 
viving partner  is  shown,  although  the  latter 
thereby  became  the  purohsser  of  the  deceased 
partner^s  share. 

8.  After  the  unexplained  lapse  of  fourw 
teen  years  a  settlement  and  accounting  in  re- 
gard to  partnership  matters  between  the  survive 
ing  partner  and  the  deceased  paitner*s  executor 
will  not  be  opened  up,  although  the  setU«»ment 
was  irregularly  mode. 

(March  S.  18g(U 

APPEAL  by  plaiotiffs  from  a  JtidgmcDt  of 
the  Circuit  Court  for  Delnw  are  County  in 
favor  of  defendant  Id  a  suit  to  compel  an  ac- 
counting by  defendant  for  certain  proi>erty 
which  bad  belonged  to  a  partnership  existmg 
beiweeo  defendant  aod  pluintiils'  ancestor. 
Afflrmed, 

The  facts  sufficiently  appear  in  the  opinion. 

MewTi.  O.  T.  Boas,  W.  W,  Herod  and 
F.  Winter^  for  appellants: 


JVoofslon  for  wniinuamu  in  eoportnership  ortleles.  * 

A  provision  thst,  In  the  event  of  the  death  of 
either  partner.  It  Is  to  be  optional  with  the  survivor 
whether  the  copartnership  shall  continue.  Is  not  an 
agreement  binding  on  both  parties,  and  cannot 
be  enforced  against  the  heizs  of  one.  Uart  v.  An- 
ger, 88  La.  Ann.  841. 

Where  articles  of  partnership  provide  that,  oo 
the  death  of  a  partner  during  the  partnership 
term,  his  executor  shall  be  entitled  to  the  place  of 
the  deceased  partner  in  the  firm,  with  the  capital 
of  the  deceased  partner  in  the  firm  business,  if  be 
elects  to  come  in,  he  comes  In  with  ail  the  rights 
and  liabilities  of  a  partner,  and  Is  personally  liable 
as  a  partner  for  debts  contracted  In  the  business. 
Wild  V.  Davenport,  6  Cent.  Rep.  7a,  48  N.  J.  L.  LiO. 

Articles  which  simply  provide  that  his  capital 
tfiall  be  left  In  the  business  until  the  end  oi  the 
partnership  term  do  not  require  the  admission  of 
tiie  executor  of  a  deceased  ptu*tner  In  the  manage- 
ment or  control  of  the  business;  and  if  he  does 
not  personally  engage  In  the  business  he  will  not  be 
personally  Ihible  for  debts,  though  he  leaves  the 
testator's  capital  in  the  business.    Und. 

A  stipulation  that  if  either  of  the  partners  should 
die  before  the  expiration  of  the  stipulated  period, 
''the surviving  partner  shall  contiuue  the  business 
for  the  unexpired  term,*^  gives  the  survivor  tbe 
power  to  employ  all  the  partnership  effects  with* 
out  material  cbanire  In  the  business  for  the  residue 
of  tLe  term,  but  confers  on  him  no  authority  to 
fasten  any  new  debt  or  llobiilty  on  tbe  estate  of  the 
deceased  partner.    Vincent  v.  Martin,  79  Ala.  640. 

AQrtemMA  that  tiuroivoT  sTiaB  taSkt  deeedentU  intcrtaL 

Under  an  agreement  between  partners  that  the 
iorvlvor  should  have  the  right  to  take  the  other's 
Interest  at  his  option^  the  interest  of  the  decessed 
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partner  ends  on  notice  of  an  election  to  take  it. 
Horbster's  A  pp.  12S  P.i.  1. 

A  bill  for  an  account  agamst  a  surviving  member 
of  the  firm,  to'ascertaln  the  value  of  the  tebtator*s 
Interest,  may  be  maintained  la  the  name  of  the 
executor  as  plaintiff;  and  this  valuation  will  in- 
clude profits  on  the  share  until  its  purchuse, 
although  tbe  share  was  taken  at  an  appraisement 
previously  made.  DeHaven  v.  Anjer  (ra.)  6  Cent, 
Rep.fi9a 

Agrttment  that  mrvivor  $haU  eontifitis  the  Zmsinessi 

Under  a  partnership  agreement  that  upon  the 
death  of  either  partner  the  business  shall  be  con- 
ducted by  the  survivor,  the  estate  of  a  deceased 
partner  Is  not  liable  fur  the  debts  thereafter  con- 
tracted.   Butcher  v.  Hepworth,  115  N.  Y.  388. 

In  such  case  the  executors  of  a  deceased  partner 
do  not  become  partners  in  their  representative 
capacity.   IMd, 

Continuance  of  buHneu  under  prnviekmB  of  the  wiXL 

A  partner  may,  by  his  will,  provide  that  the  part> 
ncrshlp  shall  continue  notwitlistanding  his  death; 
and  if  It  is  consented  to  by  the  surviving  partner, 
it  becomes  obligatory.  Burwell  r.  Gkwood,  43  U. 
8. 2  How.  660  (11  L.  ed.  878). 

Tbe  testator  may  bind  his  general  Rssets  for  sU 
the  debts  of  the  partnership  contracted  after  his 
death,  or  be  may  limit  the  liability  to  funds  already 
embarked,  or  to  any  specific  Investments,  and 
release  his  general  assets  from  liability  to  credit- 
ors.  Ibid, 

Nothing  but  the  most  clear  snd  anamblguous 
language,  that  the  testator  intended  that  bis  gen- 
eral assets  be  liable  for  ail  debt  contmcted  In  the 
continued  trade  after  his  death,  will  justify  the 
court  in  arriving  at  such  condu^on.   IMd, 
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Appellants  bad  an  interest  in  the  real  estate 
In  controversy  as  heirs  at-Iaw  of  John  Jack, 
deceased,  and  tbey  have  the  right  to  maintain 
an  action  for  the  protection  of  such  interest. 

As  l)elween  the  personal  reprcseniaiives  and 
the  heirs  of  a  deceased  partner,  his  share  of 
the  surplus  of  the  real  estate  of  the  partner- 
ship, after  all  its  debts  are  paid,  and  the  equi- 
table chiims  of  the  members  are  adjusted,  will 
be  considered  and  treated  as  real  estate. 

1  Parsons,  Cont.  5th  ed.  p.  150  and  noU; 
Bale  V.  rinmnter,  6  Ind.  VZl, 

Where  the  object  sought  to  be  recovered  la. 
the  deceased  paitner's  interest  in  the  partner- 
ship real  estate,  tlien  the  hcirs-at-law,  to  whom 
alone  that  interest  belongs,  must  sue  for  the 
accounting  which  Is  necessary  to  the  ascertain- 
ment and  i-ecoverv  of  such  interest 

Rev.  Stat.  $S  1070. 

The  power  given  in  the  will  to  sell  the  tes- 
tator's real  estate  cannot  be  extended  to  em- 
brace partnership  real  estate  in  which  his  in- 
terest was  unascertained  and  indefinite  and 
contingent. 

Anderson  v.  Anderson,  81  N.  J.  Eq.  660; 
Eistner  ▼.  Sindlinrer,  88  Ind.  114. 

The  transaction  between  the  executors  and 
the  surviving  partner,  by  which  it  was  at- 
tempted to  tiansfer  to  the  latter  the  entire  in- 
terest of  the  decedent  in  all  the  real  estate  of 
Wvsor  &  Jack,  was  not  a  sale. 

Bouvier,  L.  Diet.  Sale;  RusseU  v.  RuMell,  86 
N.  Y.  681;  Allen  v.  DeWitt,  8N.  Y.  276;  Bnggs 
V.  Darts,  20  JS.  Y.  15;  Booms  v.  Philips,  27  N. 
Y.  867. 

A  power  to  sell  will  not  authorize  an  ex- 
change for  other  property. 


Taylor  T.  Calloway,  1  Ohio,  282;  Ringgold  v. 
Ringgold,  1  Harr.  &  G.  1 1 ;  King  v.  Whiton ,  16 
Wis.  684;  Cleveland  v.  State  tank,  16  Ohio  St. 
286. 

That  notice  of  the  sale  has  been  given  as  re- 
quired by  law  is  a  jurisdictional  matter. 

Rev.  Stat.  1876,  §  688. 

The  absence  of  notice  will  invalidate  tlie 
proceedings, 

McKeeter  v.  Batt,  71  Ind.  898. 

The  sale  to  the  appellee  is  voidable  by  ap 
pel  Ian  ts,  for  the  reason  that  the  appellee  could 
not  become  the  purchaser  of  the  propertv. 

Parsons,  Partn.  *442;  Ccse  v.  Abed,  1  iPaige, 
808;  Sigoumey  v.  Munn,  7  Conn.  11;  Jones  v. 
Dexter,  180  Mass.  880,  80  Am.  Rep.  460,  and 
notes;  Martin  v.  Wyneoop,  12  Ind.  266;  Bun- 
sticker  T.  fhnith,  40  Ind.  118;  Murphy  ▼.  Teter, 
66  Ind.  646. 

Mr.  C.  E.  Shii>ley,  Tor  appellee: 

Heirs  and  devisees  of  a  deceased  partner 
have  no  interest  in  the  partnership  estate  until 
the  partnership  liabilities  have  all  been  paid, 
and  then  only  in  such  surplus  as  shall  remain. 

See  Deeter  v.  Sellers,  102  Ind.  468;  Tiompmm 
V.  Lowe,  9  West.  Rep.  671,  111  Ind.  ?72;  Lewis 
v.  Harrison,  81  Ind.  278;  Jeu>ctt  v.  M:eeh,  101 
Ind.  289;  Henry  v.  Anderson,  77  Ind.  861. 

Separate  creditors,  legatees  or  next  of  kin  of 
a  deceased  partner  have  no  loevs standi  against 
bis  surviving  partners.  There  are  some  excep- 
tions to  this  rule.  But  no  circumstaiiceo  have 
been  stated  bringing  this  case  within  any  of 
the  exceptions. 

See  Rossum  v.  Sinker,  12  Cent  L.  J.  203, 
Editor's  vote;  Id.  241;  2  Lindley,  Partn.  4th 
ed.  pp.  1067-1009;  Harrison  v.  RiglUer,  11  ^. 


Where  be  declares  that  his  capital  shall  be 
chargeable,  but  not  bis  other  property,  such  other 
property  will  not  Xm  chargeable  with  the  partner- 
ship debts.  Jones  v.  Walker,  108  U.  8. 444  (^  L.  ed. 
404). 

Dividends  and  profits  fairly  made  cannot  be 
called  on  to  pay  firm  debts.    Ibid, 

The  authoritv  of  an  execntor  to  continue  a  specif- 
ically desitrnated  existinir  interest  in  a  firm  does  not 
exteud  to  the  use  in  its  business  of  any  other  funds 
of  the  estate,  or  to  the  use  of  any  property  which 
he  received  in  his  ofBcial  character,  to  raise  funds 
for  that  purpose.  Smith  v.  Ayer,  101  U.  B.  890  (25  L. 
•d.  065). 

Under  a  will  by  wlilch  the  testator  provides  that 
his  executors  shall  manage  and  ctirry  on  his  busi- 
ness for  a  certain  time  for  the  t)eneflt  of  his  wife 
and  children,  and  the  only  executor  who  qualifies 
is  a  son,  who,  after  the  execution  of  the  will,  had 
become  a  partner  of  the  testator,  Interested  simply 
in  a  share  of  the  profits,  he  is  entitled  to  an  inter- 
est in  the  profits,  as  well  as  to  the  salary  pro- 
vided by  the  will,  for  the  time  durlnir  which  he 
continues  the  business  as  the  will  requires.  Aliens 
App.  lis  Pa.  644. 

Continuance  of  business  by  consent  of  beneficiaries. 

Where  the  legal  representatives  and  all  the  bene- 
ficiaries consent  to  a  coniinuance  of  the  business  by 
the  surviving  fiartners,  they  cease  to  have  a  lien 
upon  the  property  as  against  the  subsequent  cred- 
itors of  the  concern.  Hoyt  v.  Sprague,  108  U.  8. 613 
<a6L.ed.585). 

Surviving  partner:  duties  of. 

In  equity  the  surviving  partner  is  considered  a 
trustee  tu  pay  the  partnership  debts,  and  to  dispose 
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of  the  effects  of  the  concern  for  the  benefit  of  him- 
self and  the  estate  of  his  deceased  partner.  Clothed 
with  the  legal  authority  to  dispose  of  the  partner- 
ship effects,  it  foUows  that  the  exercise  of  that 
authority  will  be  sustained  in  equity,  if  the  disposi- 
tion t)e  for  the  common  benefit  of  himself  and  the 
estate  of  his  deceased  partner.  Beste  v.  Burger,  IT 
Abb.  N.  a  160;  White  v.  Union  Ins.  Ck>.  1  Mott* 
McasSfi. 

On  general  principles  a  surviving  partner  is  tha 
owner  of  the  partnership  assets;  he  has  the  legal 
title,  and  it  is  only  in  a  court  of  equity  that  be  is 
treated  as  trustee.  Re  Sauls,  5  Fed.  Rep.  717;  Stan- 
ford V.  Lock  wood,  95  N.  Y.  688;  Nehrlxiss  v.  miss, 
88  N.  Y.  600;  Hoyt  v.  Sprague,  103  U.  S.618  (26  L.  ed. 
686);  Palmer  v.  Myers,  43  Barb.  613. 

He  holds  the  assets  as  quasi  trustee,  first  for  the 
partnership  creditors,  and  afterwards  for  the  per- 
sonal representatives  of  the  deceased  partner,  and 
a  court  of  equity  may  Intervene  to  afford  relief 
against  waste,  negligence,  misconduct  or  other  vio- 
lation of  duty  on  his  part.  Farley  v.  Moog,  79  Ala. 
148. 

On  the  dissolution  of  a  partnership  by  the  deatli 
of  one  of  its  members,  the  survlvina  partner  is 
alone  suable  at  law  for  partnership  debts,  and  is 
entitled  to  the  possession  and  control  of  the  firm 
assets  to  enable  him  to  discbarge  the  debts  and  to 
settle  the  affairs  of  the  partnership.  Klrkpati^iok 
V.  McElroy.  6  CenL  Rep.  68, 41  N.  J.  Eq.  639;  8  Kent, 
Cora.  04;  2  Lind.  Partn.  665;  Murray  v.  Mumf ord,  6 
Cow.  441. 

It  is  the  right  of  the  representatives  of  a  deceased 
or  bankrupt  partner  to  share  in  the  profits  of  all 
builness  unfinished  at  the  dissolution  but  com- 
pleted afterwards,  and  a  valuation  of  such  businesi 
as  of  the  time  of  the  dissolution  will  not  be  r^ 


) Davut  ».  Daric,  2  Keen,  884;  1  Collypr,  Parln, 
444,  S  288;  Ludlote  v.  Coop^.  4  Oliio  8t.  1 ;  fiu.v* 
T.  Vilnt,  IB  Wla.  1€B;  Wtllum  v.  Aieholten,  81 
Ind  241;  Brown  t.  S/et,  lOS  U.  8.  82»  (2B  L. 
«d.  6la);  Pfefrr  t.  5(onn-,  27  Mich.  587;  Kim- 
ball T.  Lincoln,  90  111.  678;  Chamhera  v.  WtJlwii, 
12  Jur.  905,  n  Ceav.  8;  Nelton  v.  Hayner,  68 
ri  487;  JJcrnH  v.  iJictey.  B8  Mich.  41;  Haird 
T.  fliirtf,  I  Dev,  &  B.  Eq. 524,  31  Am.  Dec.  anB; 
^an£(  v.lxlan.  104  U.  S.  18(26  L.  ed.  B3S},' 
18  Cent.  U  J.  869;  ftirry  t.  B/iffff»,  22  Mich. 
301 ;  SkiUtn  t,  Joaei.  44  Ind.  138;  H-utk  v.  Urag. 
83  Ind.  689;  lh«kU  ?.  Keid,  48  Inrt.  390:  CoMie 
"V.  rouiftnwn.  60  Ind,  6S0;  3  Wms.  Esrs.  6lh 
Am.  ed.  814. 

An  Ht^ount  and  eettlemeot  bj  the  executor 
«f  a  Ueccastd  paitnpr  wiili  the  aurvivlnf  part- 
iier  or  the  parlnersbip  affaire  are  bindmg  as 
between  ttie  aiirviving  partner  and  the  ptreoaa 
interested  in  Ibe  estate  of  the  deceased  parlDcr, 
aod  ciinnoi  Ije  impcacbed  save  on  the  ground 
<of  fraud. 

3  Lindlev,  Partn.  1070.  1400,  2d  London  ed. 
1060;  1  Cdllyer,  Parto.  88S>,  %  £40;  Barn/  r. 
Briggt,  22  Mich.  201 ;  Damn  t.  ihtiin,  3  Keen. 
JS34;  Smith  v.  Everett,  27  Beav.  446;  Teolman 
■V.  Ttatwaa,  L.  R.  7  Cb.  DJY.  210;  Ludloai  y. 
Cooper,  4  Ohio  Sr.  1. 

'rbe  ezi-oulora  could  Bel)  to  Ibe  surviving 
partner,  arJ  ihe  surviving  parinet  could  buy 
?iom  the  cxccuinra. 

Ol-amberi  v.  UmceU,  13  Jur. 905;  1  Lenin,  Tr. 


Rottum  V,  Siaktr,  lupra;  Perry,  Tr.  4lh  ed. 
§  7(i9. 

There  are  none  of  the  elerrenis  of  the  co- 
truBteeablp  between  the  lurviviiig  purtuer  ttnd 
the  extcutor  of  the  deceased  pariDsr. 

Kimdall  V.  Lincoln,  09  111.  578. 

The  coDveyaece  to  Wjsor  was  valid. 

BoM'im  V.  trinker,  mpra.  Bee  Parson^ 
Pnrtn.  1st  ed.  p.  448,  cItiiiE  Chamben  v.  HotceU, 
11  Beav.  6,  12  Jur.  905; if t'lniaW  v.  Lincoln,  (u- 
pra;  Uoaz  v.  MeChttney,  58  Ind.  103;  Ron*  t, 
Vilat.  18  Wis.  189;  Xe/ton  v.  linf/n^,  86  IIU 
487; Broun  v.  S«,  JOS  V.  S.  828(20  L.  ed.  fl"~ 


Hitehall,  Ch.  J.,  delivered  Ihe  opinion  cf 
the  court: 

This  suit  vras  In^ttuted  by  Emily  E.  Tsleit- 
tioe,  Marlhn  M.  Lillle,  Parmelia  R.  Gilbert. 
Mary  B.  Wood  and  Floicnce  T.  Howe,  tba 
children  and  heirs  atla"  of  Jobn  Jack,  bie  of 
Delaware  CouDiy,  deceased,  against  Jacob  H. 
Wysor. 

Tbe  queslions  for  decision  arise  upon  tba 
complaint,  from  which  we  •ummarizc  tbe  fol- 
lowing facts; 

JntiD  Jack,  fatberof  tbe  plaintiff  below,  died 
testale  in  the  month  of  October,  11450.  Atand 
before  that  dale  he  waa  in  parlDerabipnith  lbs 


-quired  unlen  peouliar  drouiuatances,  eiempUiitt 
the  pHrtlciilarcaBa  tn  equity  rromthe  operBtloD  of 
tbe  KPnorsI  rutea.  eilet.  King  v.  Leishton.  1  Cent. 
Bep.TBI.lUO  N.Y.B8S;  Wedilerburn  v.  Weddcrburn, 
a  l<eav.  M:  Blmpeon  v.  Chapman,!  DeO.M-k  a. 
IH;  Humr  v.  Mumford,  mprn. 

Tbe  lemaiblDg'  meml>eni  tieoome  trusteea  of  tbe 
anaeta  for  ttao  purpose  ol  winding  up  its  affairs  and 
dlMrlbutla^lU  effects,  and  tbe;  will  not  be  allowed 
to  reap  a  proilt  made  by  tbe  use  of  the  parCDerahip 
SBSctB  alter  dissolution.  Klag  v.  Leighton,  it'pro,- 
WlUlaiiis  V.  Wtaednn.aa  Hun.  101;  ERbertu  v.  Wood, 
»Pb1bp,51J:  Skldmorev.  CoUler,  SHim,  6*  Hooley 
v.Oieve.1  Abb.  N.  a  m. 

As  a  Mineral  ruli'  surviving  or  solvent  partners 

-of  Ibe  ttmo  of  tho  dinoliitlon.  They  tiave  a  ligbl 
-to  the  po(i«e8slon  and  control  of  the  aesets,  but  It  Is 
for  tbe  purpose  only  of  sallsfjicg  Che  Ilnbllltics  of 


-Insolveni  and  bis  individual  orcdilora  levy  nltaoh- 
toents  on  tlie  pannenthip  property,  the  partuerahip 
.«reillIors  may  come  Into  equity  to  euforce  tbeir 
right  to  priority  ofpaymcnl  out  of  tbe  pnitnonbip 
aSEBla.     Fotiey  v.  Uoog,  TV  Ala.  1^  SS  Am.  Bep. 

Tbe  trust  relntlou  in  fact  whioh  ImpoaQi  tbeduty 
■Of  payment  ot  the  partnershlD  debts  is  t>et«eeD  tbe 
•urvlvor  and  the  reiinseDtativeH  of  the  deoensed 
(lannur.  Wllthims  v.  Whedon.  8kidmore  v.  Collier 
and  Buoley  v.Oleve,iupra:  Case  v.  Aljeel,  1  Paige, 
sgo. 

SurTivingpartnersjdutleaof.  See  note  to  WalUna 
-T.  Burseas  (Ind.>  1  L.  B.  A.  ISU 
7L.R.A. 


BIglits  and  liabilltlea  of.  Bee  not*  to  Pattoa  v. 
LeCtwIch  (Va.)  a  L.  R.  A.  I». 

Application  of  property  to  payment  of  partn«a> 
ship  debts.  ?ee  noCu  to  Darby  v.  Otliigaii  (W.  VkJ 
B  L.  R.  A  7*0. 

AccouDtlDjf  by.    Bee  no(<  to  Waning  t,  Burgea^ 

EvtUdbIt  nUe  tu  te  portnarahlp  nneta. 

The  partnership  property  of  the  Urm  shall  be  ap- 
pUed  to  tbe  psyment  of  Ihe  partncrsbipdebl^  to 
theeiduslon  of  oreditors  of  the  ladlvidual  m^n- 
bera  of  the  flnn,  Fossotl  v.Talimadge,  IB  Abb.  Pr. 
IS:  Dowen  v.  Itiillngs.  13  Neb.  Uii  Hutchinson  v. 
Smitb.  T  Paiaf^  2S:  Story,  Bq.  I  STt, 

And  oreilicursot  ihe  latter  are  to  beHrvt  paid  out 
of  ibe  BAparate  effect*  of  their  debtor.  tieJure  the 
partQEtsblp  crediUira  bbo  cIbIid  anythlog  tbero- 
from.  Bowen  v.  Gltliuga.  IS  Neb.  444;  Jsokson  v. 
Cornell.  1  Sandf.  Ch.  3!i0.  S  N.  T.  Leb'ul  Oba.  Ml:  Fas. 
sett  V.  TallmiidKi'.  la  Abb.  Pr.  S3:  Wjldor  v.  Kceier, 
S  Paiffe.  leT;  Payne  v.  Matthews,  s  Paiice.  IV;  North 
Klver  IlHok  v.  Stewart.  1  Bradf.  SSI,  t  Abb.  Pr.  US; 
Ilutts  T.  Oenung.  G  Pulge,  SML 

Partnership  property  Is  airuitfund  to  the  extent 
of  partnerabip  llabltltleH  to  t>e  npplled  ia  satiafso- 
lion  of  Uie  aiime.  Koop  v.  Herron,  15  Nell.  90; 
Innes  v.  I^iisiug,  T  Paige,  W3;  Whltewright  V. 
SUmpsoQ.  i  Dart).  3TV. 

But  It  has  never  been  auppoeed  thnt  thecredilon 
oould  resort  to  equity  to  reach  the  property,  when 
Uiere  baa  been  a  wrongful  diapwiilou  of  tbeamota, 
uuCll  tbe  remeily  at  law  bns  been  extmiisled.  Wul- 
Bcr  v.  Bollgman,  ill  BUtcbf.  134  13  Fed.  Bep.  lift 
Uunlevy  v.  Tailmadge.  K  N.  T.  46T. 

The  cmllCors  of  a  pai-inerahlp  come  in  through 
the  medium  of  Che  partner  and  tila  equities.  Bobb 
v>  Slevena,  Clarke,  Cb.  UT< 
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defendant  Jacob  H.  Wvflor,  the  two  compos- 
ing the  firm  of  Wysor  ft  Jack.  Tbe  testator 
was  ftlflo  a  member  of  tbe  firm  of  Wysor,  Jack 
A  Kline,  wliicb  wss  composed  of  tbe  above- 
named  Jacob  U.  Wysor,  John  Jack  and  Wil- 
liam  B.  Kline. 

This  lastnnmed  firm  was  engaged  In  the 
milling  business  and  owned  a  flouring  niill,  to- 
gether with  sixty-five  acres  of  land  adjacent, 
each  member  being  the  owner  of  an  undivided 
one  third  of  the  business  and  property.  The 
business  of  tbe  firm  of  Wysor,  Jack  &  Kliue 
wa8  in  no  way  connected  with  that  of  Wysor 
&  Jack,  the  last-named  firm  being  the  owner 
of  880  acres  of  land  which  constituted  part  of 
the  firm  assets,  in  which  each  partner  had  an 
equal  interest.  The  character  of  the  business 
of  Wysor  &  Jack  does  not  distinctly  appear, 
but  tbe  land  owned  by  them  is  treated  by  both 
parties  as  partnership  property. 

By  the  first,  second  and  third  clauses  of  his 
will,  the  testator  appointed  executors  to  carr^ 
the  will  into  execution,  made  provision  for  his 
wife  by  ^ving  her  a  life  estate  in  his  real  es- 
tate, and  expressed  a  desire  that  she  should  be 
admitted  into  the  firm  and  continue  the  busi- 
ness as  a  partner  with  Wvsor  and  Kline,  bis 
former  associates  in  tbe  milling  business. 

The  fourth  and  fifth  chiuses  of  his  will  read 
B8  follows: 

"4th.  I  will  and  direct  that  my  said  execu- 
tors, and,  in  case  of  the  death  or  failure  to 
serve  of  either,  the  survivor  of  them,  shall  ad- 
Just,  settle  and  compromitie  any  and  all  debts, 
claims  or  demands  due  to  or  from  me,  accord- 
ing to  tbe  best  of  their  or  his  Judgment,  wiih- 


outf any  further  authority  from  any  conrt  or 
Jurisdiction  whatever;  and  further,  that  they 
shall  make  settlement  with  my  said  partners^ 
and  each  of  them,  of  the  partnership  affaira, 
and  of  tbe  profits  heretofore  arising  therefrom, 
together  with  any  matters  of  dealing;  between 
myself  and  them,  or  either  of  them,  in  manner 
according  to  his  or  their  Judgment,  without 
any  further  authority  from  any  court  whatever. 

"5tb.  I  do  further  will  and  direct  that  my 
said  executors,  or  in  case  of  the  failure  fron^ 
any  cause  of  either  to  serve,  then  the  remain- 
ing executor,  shall  sell  and  convey  so  much  of 
mj  personal  or  real  estate,  at  either  public  or 
private  sale,  with  or  without  appraisement,  od 
such  terras,  at  such  place  and  in  such  manner 
as  to  him  or  them  shall  seem  best,  as  mav  bo 
necessary  to  pay  and  satisfy  all  m^r  just  debts, 
reserving,  however,  to  my  said  wife  the  titlo 
and  possession  of  the  house'and  grounds  where 
1  now  live,  otherwise  selling  such  parcels,  the 
sale  of  which  will  least  injure  tbe  remainder. "^ 

As  to  the  remainder  of  his  property,  after 
the  termination  of  tbe  life  estate  of  the  widow, 
tbe  testator  died  intestate.  After  the  testator 
die<l,  Wysor,  as  surviving  partner  of  the  firm 
of  Wysor  A  Jack,  and  Wysor  <&  Kline,  as  sur- 
vlvine  partners  of  Wysor,  Jack  A  Kline,  con- 
tinued in  possession  of  the  property  of  their 
respective  nrms  until  June  25,  1866  when  the 
executors  of  the  last  will  of  John  jack,  assum- 
ing to  act  under  the  provisions  of  tbe  fourtb 
and  fifth  clauFCS  of  tbe  will  above  set  out, 
made  a  settlement  and  entered  into  an  agree- 
ment with  the  defendant  Wysor,  whereby,  in 
consideration  that  the  latter  agreed  to  pay  tbe 


In  the  distributloD  of  the  trust  fund,  partDersblp 
debts  are  to  be  ratably  paid  without  regard  to  tbe 
form  of  the  securities  not  oonstituttngr  an  actual 
Ilea  held  by  the  creditors  and  this  proportion- 
al equality  among  themselves  is  as  neoeasary  to 
be  preserved  as  their  priority  over  the  separote 
erediturs  of  tbe  individual  partners.  Nicholson  v. 
Leavitt«  4  Sandf.  800, 0  N.  T.  Legal  Oba.  127. 

AdminiMtralor  of  deeedenVi  ettaJU, 

An  administrator  of  the  estate  of  a  decedent  has 
nothing  to  do  with  the  partnership  interests,  ez- 
eept  to  look  after  it  so  far  as  to  see  that  no  waste 
or  fraud  is  committed  to  its  management,  until  the 
surviving  partner  has  settled  up  the  partnership 
and  paid  aJi  its  debts,  and  then  turned  over  to  the 
administrator  an  equal  half  of  what  was  left.  Re 
Armstrong,  6  WesL  llep.  124,  63  Mich.  a% 

He  cannot  be  made  liable  for  neghvent  action  of 
the  surviving  partner  In  closing  up  the  business  of 
the  firm.    fhUL 

He  is  not  entitled  to  a  participation  tn  profits  of, 
or  to  an  accounting  with,  firms  formed  subse- 
quently to  his  death  to  carry  on  the  same  business, 
where  the  new  firms  took  the  interest  of  deceased, 
believing  It  to  have  b<en  purchased  from  the  ad- 
ministrator by  a  third  party.  Demarest  v.  Uutan, 
1  Cent.  Rep.  6OT,  40  N.  J.  Eq.  a^O. 

It  is  only  tbe  deoedent*s  share  of  the  balance  to 
be  distributed  equally  between  the  surviving 
partner  and  the  representatives  of  the  deceased 
partner  which  belon>rs  to  his  representatives  a.4  (uurt 
Of  his  estrite.    Thomson  v.  Thomson,  1  Bradf.  34. 

The  administrator  of  a  deceased  partner  has  no 
authority  to  meddle  with  tbe  firm  assets,  or  to  in- 
troduce Into  the  inventory  the  value  of  hlsintes- 
tate^s  share  of  them:  and  the  orphans*  court  should 
relieve  him  of  a  charge  made  therein  of  the  value 

7  L.  II.  A. 


of  such  share.   8hipe*s  App.  6  OenL  Bep.  IIA,  114 
Pa.20Sw 

Only  where  a  surviving  partner  falls  to  gir^ 
bond  can  the  administrator  of  tbe  deceased  part> 
ner,  on  giving  the  bond  required  by  law,  meddle 
with  tlie  partnership  assets.  Matney  v.  Gregg^ 
Bros.  Grain  Co.  1  West  Kep.  437, 19  Mo.  App.  107. 

Rights  and  remedies  of  narvtvino  partners. 

On  tbe  death  ot  a  partner,  a  dissolution  of  the 
partnership  occurs,  and  tbe  surviving  partner  b^ 
comes  agent  of  the  defunct  firm  for  (he  purpose  of 
disposing  of  its  assets,  pajing  its  debts  and  settllnir 
It  up;  and,  for  this  purpose,  the  title  to  such  assets 
vests  in  him.  First  Nat.  Bank  v.  Farmers  Deposit 
Nat.  Bank  (Pa.)  5  Cent.  Rep.  MS. 

He  must  proceed  to  sell  the  pergonal  property 
belonging  to  the  firm,  and  account  for  the  proceeds 
as  trustee.  He  cannot  himiielf  be  purchaser  at  his 
own  sale,  at  a  valuation.  Scudder  v.  Ames.  4  West. 
Uep.  846.  80  Mo.  4M. 

He  is  entitled  to  tbe  possession  and  control  of  tbe 
partnership  assets  for  the  purpose  of  iKlnding  up 
its  afl'airs.  with  or  without  the  statutory  Itond. 
WeLse  V.  Moore,  5  West.  Kep.  58,  22  Mo.  App.  680; 
Fnrley  v.  Moog,  70  Ala.  148;  King  v.  Leighton,  1 
Cent.  Rep.  758,  100  N.  T.  888. 

A  surviving  partner  in  possession  of  partnership 
property,  real  or  personal,  has  a  right  to  hold  it 
until ^rm  debts  to  himself,  as  well  as  to  others,  are 
paid.    Clay  v.  Freeman.  118  U.  &  07  (90  L.  ed.  104). 

Tiie  surviving  member  of  an  insolvent  partner- 
ship may  mal<ean  assignment  for  the  equal  t)eneflt 
of  all  the  creditors;  but  his  power  to  mortgage  the 
partnership  efl'ects,  thereby  giving  the  mortgagee 
a  preference  over  other  creditors,  is  a  question 
which  Is  worthy  of  consideration,  and  which  is  not 
decided.    Espy  v.  Comer,  80  Ala.  833. 

If  he  be  sole  surviving  partner  and  himself  In-^ 
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indebtedncra  of  tbe  flnn  of  Wvaor  St  Jack, 
and  certain  debts  due  from  lEe  testator  to 
W.v9or,  and  also  to  pay  bis  sbareof  all  tbe  un- 
paid ind(  btednefls  of  V\  ysor,  Jack  &  Kline,  and 
all  other  indebtedness  of  the  testator,  includ- 
ing the  cost  of  admiuisiration,  and,  in  addition, 
convey  certain  property  to  the  widow,  and  se- 
cure to  her  one  third  interest  in  the  property 
of  Wysor,  Jnck  &  Kline  free  from  any  debts, 
the  executors  and  widow  agreed  to  convey  to 
the  delendant  Wjsor  all  the  interest  of  the  tes- 
tator, excepting  certain  designated  parcels,  in 
the  real  eMiile  owned  by  the  firm  of  Wysor  A 
Jack.  This  agreement  was  consummated  and 
conveyances  were  made  accordingly  by  the 
widow  and  executors  in  June,  1866:  and  it  is 
charged  that  the  defendant  claims,  in  virtue  of 
these  conveyances,  to  be  the  sole  owner  of  the 
pru)>erty,  and  denies  the  title  of  the  plain liiTs. 

Tbese  conveyances  stood  without  question 
until  in  February,  1880,  when  this  suit  was  in- 
stituted. 

It  does  not  appear  from  the  complaint  that 
there  was  any  aisparity  between  the  value  of 
tbe  property  conveyed  and  the  amount  of  debts 
assumed,  or  that  the  debts  have  not  been  paid 
according  to  the  agreement,  or  that  there  was 
any  fraud  or  collusion  between  the  survivincr 
partner  and  the  executors,  or  that  the  latter 
were  in  any  way  overreached. 

It  is  clnimed,  however,  that  the  power  of 
•ale  contained  in  the  will  did  not  extend  lo  tbe 
partnership  real  estate,  except  that  specifically 
mentioned  therein;  that  if  it  di(i,  it  only  author- 
ized the  executors  to  sell  the  testator's  interest 
in  so  mucb  thereof  as  remained  after  full  pay- 


ment of  tbe  partnership  debts.  Moreorer,  tt 
is  claimed  that  even  if  tbe  executors  had  au- 
thority to  sell,  tbe  transaction  as  disclosed  by 
the  complaint  was  not  a  sale  within  the  mean- 
ing of  the  langun^re  emplo,\  ed  in  the  will,  and 
that  because  the  sale  was  made  by  the  execu- 
tors without  having  given  notice  of  the  time, 
f>lace  and  terms  of  sale,  and  without  having 
ncluded  the  value  of  the  real  estn'e  in  th» 
bond  given  by  them  when  they  qunlifled,  the 
conveyance  was  invalid  and  void.  It  is  claim- 
ed, too,  that  Wysor,  beioff  tbe  surviving  part- 
ner of  the  firm  of  Wysor  &  Jack,  was  a  trustee 
of  the  partnership  property,  under  a  duty  to 
the  heiis  and  creditors,  and  that  be  was  there- 
fore incompetent  to  purchase  and  receive  %> 
conveyance  from  tbe  executors. 

For  all  these  reasons,  it  is  urged  that  tb» 
convevanoe  is  illegal  and  ought  to  be  set  aside, 
and  that  an  accounting  of  the  affairs  of  tho^ 
firm  of  Wvsor  &  Jack  should  be  had,  tbe  ap- 
pellants alleging  their  readiness  to  pav  what» 
ever  may  be  found  due  the  defendant  Wysor. 

While  it  is  undoubtedly  true,  as  a  genera) 
rule,  that  an  action  to  compel  a  surviving;  part- 
ner to  account  can  only  Ije  maintained  by  the 
personal  representative  of  the  deceased  paitner, 
yet  circumstances  may  appear  which  create  an 
exception  to  the  general  rule,  and  make  it 
proper  that  a  court  of  equity  should  enteilain 
an  action  on  behalf  of  the  heirs. 

Where  it  is  shown  that  there  Is  collusion  be- 
tween the  survi\ing  partner  and  the  exccuior, 
the  latter  refusing  to  compel  an  accounting  by 
the  former,  or  where  there  have  been  such 
dealings  between  the  two  as  render  it  probable 


solvent,  be  may  assiffn  tbe  partnership  assets  for 
tbe  benefit  of  partnership  creditors,  with  pref- 
erences to  some  uf  them,  where  tbe  local  law  dues 
not  forbid.  BoierBon  v.  Senter,  118  U.  8.  S  (80  U 
ed.  49*. 

His  fraudulent  omission  from  tbe  schedules  of 
oertalii  partnership  property,  for  his  own  benefit, 
does  not  make  tbe  assignment  void  where  the  ss- 
Blffnee  and  the  beneflciuries  of  the  trust  are  Urno- 
rant  of  the  fraud.    llAd, 

His  neglect  to  wind  up  the  concern  will  not  re- 
ll#ve  assets  from  the  lien  of  partnership  debta,  or 
permit  the  Statute  of  Llraltatioos  to  run  in  favor 
of  the  heirs  of  the  decedent  partner,  so  as  Co  en- 
able them  to  obtain  an  Interest  In  the  propi*rty 
without  payment  of  debts.  Clay  v.  Freeman, 
mprtL 

On  the  death  of  a  partner,  a  cause  of  action  In  a 
suit  by  the  firm  on  a  contract  survives  to  tbe  sur- 
vlvinff  partner,  who  Is  the  only  necessary  party 
thereto.  Matney  v.  Qregg  Bros.  Grain  Co.  1  West. 
Bep.  437, 19  Mo.  App.  107. 

RighU  CM  to  heln  of  decedent. 

Ho  can  dispose  of  the  equitable  Interest,  and  the 
purchaser  can  compel  the  beirs-at-law  of  the  de- 
ceased partner  to  protect  tbe  purchase  by  a  legal 
right.  BuUlvao  v.  Smith,  15  Net).  483;  Andrews  v. 
Brown,  21  Ala.  443.  , 

As  between  himself  and  tbe  heir  of  the  deceased 
partner,  he  has  an  at>solute  right  to  dispose  of  the 
real  estate  purchased  for  and  used  in  the  partner- 
ship business  and  paid  for  out  of  funds  of  the  firm. 
In  the  same  manner  as  if  It  were  personal  estate. 
Delmonloo  v.  OulUaume,  tSandf.  Ch.  968,  7  N.  T. 
Ch.  L.  ed.  (&?7;  Shanks  v.  Klein,  104  U.  8.  23  (26  L. 
ed.  eatiK  Fereday  v.  Wightwick,  1  Rusp.  ft  M.  45; 
Phillips  V.  Phillips,  1  Mylne  ft  K.  649;  Broom  v. 
Broom.  8  Mylne  ft  K.  4^  Oookson  v.  Cookson,  8 

7  L.  R  A. 


81m.  609;  Townsend  v.  Bevaynea,  referred  to  In 
11  Sim.  496. 

Where  articles  of  copartnership  expressly  de- 
clare that  real  estate  purchased  by  the  tli  m  shall  be- 
ooosidered  as  possessing  all  the  Incidents  and  lia^ 
bilities  of  partnership  funds  and  pereonal  property^ 
and  are  duly  probated  as  part  of  the  will  of  a  de- 
ceased partner,  the  surviving  partner  may  convey 
a  perfect  legal  title  to  such  property  as  against  the 
heirs  of  tbe  deceased,  although  he  does  noi  sell  for 
the  purpose  of  paying  partnership  debts.  Davis  T» 
Smith,  »2  Ala.  196. 

SuirvMng  ffortner;  exeevtor  of  deeeoMd  partner 

A  surviving  partner  who  Is  also  the  executor  of* 
bis  deceased  partner  must  file  In  the  probate  courts 
not  onlj  a  true  and  correct  inventory  of  the  Indi* 
vidual  property  and  assets  of  the  estate,  but  also- 
of  the   partnership  property,  showing   who  are- 
partners,  the  place  of  business,  its  nature  and  char- 
acter, the  terms  of  the  partncrahip,  capital  con* 
tributed  by  each  and  some  statement  of  t'ae  assets 
snd  liabilities  as  far  as  known.    Perrin  v.  Lepper« 
72  Mich.  -. 

He  must  keep  accurate,  distinct  accounts  and 
exhibit  them  when  called  upon  by  the  heir  or  bia- 
attorneys,  and  to  aU  persons  interested  in  the  es- 
tate. In  case  of  doubt  as  to  the  proper  oonstruo- 
tlon  of  the  will  in  regard  to  final  disnoeitlon  of  the 
estate,  he  must  apply  to  tbe  proper  court,  and  have 
the  matter  settled,  and  take  its  direction  m  refer- 
ence thereto.    Ihid, 

On  his  death  bis  representative  has  no  mora 
right  to  tbe  exclusive  control  of  the  co-partner^ 
ship  books,  papers  and  property  of  the  partner* 
ship  estate  than  has  the  representative  of  the  d^- 
oesLsed  partner.    Ihid. 

If  he  makes  a  statement  of  receipts  and  disburse* 
ments  as  survivor  in  winding  up  the  busmesi^ 
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that  the  executor  will  not  make  a  bona  fide 
«ffort  to  secure  an  accounting,  or  other  likeclr- 
-cumstances  appear,  it  has  been  held  that  the 
heirs  ma^  maintain  the  action.  In  the  absence 
•of  special  circumstances,  heirs  have  no 
iocuB  standi  against  the  surviving  partner.  2 
Lindii'V,  Farm.  494;  Uarrison  v.  liiffhter,  11 
N.  J.  Eq.  889;  Hjfer  v.  Burdett,  1  Edw.  Ch. 
^825. 

Assuming,  without  deciding,  that  the  facts 
as  pleaded  in  the  present  case  make  it  apparent 
that  the  executors  have  placed  themscilvcs  in 
«uch  an  attitude  towards  the  surviving  partner 
and  the  transaction  sought  to  be  set  aside  as  to 
bring  the  case  witliin  the  exception,  it  becomes 

f)ertinent  to  inquire  whether  or  not  the  appel- 
ants.  aa  heirs,  show  anV  interest  in  the  prop- 
erty of  the  late  firm  or  Wysor  &  Jack  upon 
ivhich  to  predicate  an  action. 

If  the  executors  had  no  power  under  the 
will  to  sell  and  convey,  or  the  surviving  part- 
ner was  incompetent  to  purchase  or  receive  a 
conveyance,  or  if,  for  any  of  the  other  reasons 
urged,  the  transaction  between  the  executors 
and  tbe  surviving  partner  was  illegal  and  the 
<X)Dveyance  void,  then  the  property  remained 
in  the  possession  and  under  the  qualified 
ownership  of  the  surviving  partner,  unaHected 
'by  what  transpired. 

It  is  familiar  law  that  a  surviving  partner 
lias  the  right  to  the  control  and  possession  of 
the  property  of  the  firm,  and  that  he  may  dis- 
pose of  it  in  order  to  adjust  the  partnership 
accounts,  and  is  only  liable  to  the  representa- 
tives of  the  deceased  partner  for  what  remains 
in  his  hands  after  the  partnership  affairs  are 


settled:  and  there  is  nothing  more  thoroughly 
settled  in  the  law  of  partnership  than  that  the 
rights  of  the  heirs  of  a  decehsed  partner  are 
subject  to  the  adjustment  of  all  claims  between 
the  partneis,  and  attach  only  to  the  surplus 
which  remains  when  the  partnership  debts  are 
all  paid  and  the  affairs  of  the  firm  wound  up. 
Until  all  the  debts  are  paid  the  rights  of  the 
heirs  do  not  attach.  GrUsom  v.  Moore,  106 
Ind.  298,  and  cases  cite<l,  8  West.  Rep.  657; 
Walling  V.  Burgens  (Ind.)  7  L.  R.  A.  481; 
Deeter  v.  Sdters,  102  Ind.  458. 

The  heiis  of  a  deceased  partner  have  no  in- 
terest, as  such,  in  the  property  of  the  firm; 
their  only  remedy  is  to  compel  the  surviving 
partner  to  account  for  the  surplus  after  ihe 
settlement  of  ah  the  partnership  liabilities,  and, 
ordinarily,  a  court  of  equity  will  not  entertain 
jurisdiction  of  the  affairs  of  a  partnership  un- 
til by  its  decree  a  final  adjustment  of  the  busi- 
ness can  l)e  effected.  Thotnpwn  v.  Lotoe,  111 
Ind.  272,  and  cases  cited,  9  West  Rep.  671; 
ikott  y.  Scares,  6  Smedes &  M.  (Miss.)  25; 
liossum  y.  Sinker,  12  Cent.  L.  J.  202,  and  note. 

Now,  while  it  appears  that  the  deceased 
partner  was  indebted  to  the  firm,  and  that  ibe 
firm  was  indebted  on  partnership  account,  and 
that  the  surviving  partner  agreed,  in  consider- 
ation of  the  conveyance  which  is  assailed,  to 
pay  these  and  other  debts  for  which  the  tes- 
tator's estate  was  liable:  and  while  it  may  be 
inferred  trom  the  facia  alleged  in  the  complaint 
that  the  surviving  partner  has  paid  all  the  debts 
of  the  firm,  except  what  remains  due  to  him- 
self on  the  partnership  account, — it  nowhere 
appears  that  the  entire  interest  of  the  deceased 


ahowing  a  tmlance  in  bis  favor  to  be  divided,  he  is  i 
Insolvent.,  so  that  suob  balance  Is  not  substitniial 
assets,  bis  sureties  on  the  executorial  bond  are  not 
liable  for  such  balance.    Hooper  v.  Hooper,  82  W. 
Va.52e. 

Where  he  wastes  the  social  assets  at  a  time  when 
"the  partnership  atraira  are,  or  under  the  law  should 
be,  roffarded  as  closed,  if  the  survivor  is  insolvent 
Ills  sureties  on  the  executorial  bond  are  not  liable. 
Ibid. 

The  fact  that  executors  have  left  to  one  of  their 
number,  who  is  a  surviving  partner  of  the  testa- 
tor, the  entire  man«erement  of  the  estate,  and  that 
lie  retains  in  the  firm  (without  authority)  the  capi- 
tal of  the  testator,  will  not  give  him  the  right  to 
pledge  securities  of  the  estate  for  a  loan  to  the 
irra.  In  such  case  the  pledgee  may  be  subrogated 
to  whatever  rights  the  pledgor  has  as  cestui  que 
4ru8t  or  legatee  in  the  securities  pledged.  Fii-st 
Nat.  Bank  v.  Farmers  Depoalt  Nat^  Bank  (Fa.)  6 
•Cent.  liep.  605. 

Bond  required, 

A  bond  famished  by  a  surviving  partner  Is  legal 
mnd  is  required  by  law.  Macready  v.  Sciienck  (La.) 
Apr.  28, 1889  (not  yet  reported). 

A  recovery  on  such  a  bond  is  not  limited  to 
nominal  damages,  where  he  has  failed  to  pay  firm 
•creditors,  while  having  a  balance  of  Arm  moneys 
In  his  hands,  which  he  has  t^een  ordei-ed  by  the 
«ourt  to  pay  them.    Miller  v.  Kmgsbury,  128  Hi.  45. 

Oontinunnce  cf  business  after  deaih  of  partner. 

Nothing  but  the  dearest  and  most  unambiguous 
language,  demonstrating  in  the  most  positive 
manner,  by  ooniraot  or  by  will,  the  intention  of  the 

^L.R.A. 


de  edent  to  make  his  general  assets  liable  for  debts 
contracted  in  continuing  trade  after  his  death,  will 
reader  his  estate  a  partner.  First  NaL  Bank  v. 
Farmers  Deposit  Nat.  Bank  (Paj  5  Cent.  licp.  GOS. 

Where,  upon  the  death  of  a  partner,  the  business 
Is  continued  under  the  management  of  the  sur- 
vivor, wlih  the  Joint  funds,  and  such  survivor  puiw 
chases  property  and  erects  a  factory  thereon  with 
the  partnership  funds,  and  takes  the  title  in  hto 
own  name,  he  and  his  heirs  hold  such  legal  titla 
subject  to  the  partnership  trust.  A.  &  W.  Sprague 
Mfg.  Co.  V.  Hoyt,  29  Fed.  Rep.  421. 

And  where  a  corporation  is  formed  from  su<m 
partnership  after  the  purchase  of  such  real  estate, 
such  corporation  also  takes  the  partnership's  equi- 
table title  to  such  property.    Ibid. 

A  surviving  partner  in  a  cotton  plantation,  be- 
fore the  war,  not  author  zed  by  pnnuersliip  arti- 
cles or  the  will  of  the  oeceused  partner,  could  con- 
tinue firm  business  only  until  ihe  then  growing 
crop  was  gathered  and  sold.  Clay  v.  Field^  84. Fed. 
Itep.  375. 

The  facts  that  the  surviving  partners  continued 
the  business  after  the  death  of  a  partner,  and  the 
assets  were  conveyed  to  one  of  tlicm,  under  an 
agreement  between  them,  in  consideration  of  his 
assuming  the  payment  of  certain  raortgi^.ges  upon 
the  firm  property,  which  was  carHed  out;  and  the 
property  turned  over  to  such  paitner  did  not  ex- 
ceed in  value  75  per  cent  of  the  indebtedness  as- 
sumed, do  not  atleot  the  rights  of  defendant  claim- 
ing as  heir-at-law  of  the  deceased  partner.  Jenneai 
V.  Smith,  7  West.  Hep.  323, 64  Mich.  01. 

The  survivor  of  two  surgeons  conducting  busi- 
ness as  oopartncn  Is  not  obliged  to  give  up  tlia 
business  and  sell  the  practice  m  the  absence  of  any 
contract  to  that  effect.  Mandeville  ¥•  Harman,  i 
Cent.  Kep.  GS7, 42  N.  J.  Bq.  IL5. 
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fwrtner  would  oot  be  abrorbed  in  the  adjnst- 
meot  of  tbo  paituersbip  account  with  the  sur- 
TiviDg  parlDcr.  Having  averred  facts  from 
whicli  tue  iiiferi*Dce  arises  tbat  the  surviving 
partner  has  paid  all  the  parlDersbip  debts,  and 
that  the  estate  of  the  accessed  partner  is  in- 
•dcbted  to  liim,  it  is  essential  to  the  right  of  the 
heirs  to  call  him  to  account  that  they  make  it 
appear  that  he  has  in  his  hands  partnership 
property  in  excess  of  the  amount  required  u> 
reimburse  himself.  The  averments  in  the  com- 
plaint wiiolly  fail  to  do  this,  and  the  conclusion 
IS  therefore  unavoidable  that  the  complninnnts 
fail  to  show  such  an  interest  in  the  property  as 
•entitles  them  to  invoke  the  aid  of  a  court  of 
-equity. 

This  conclusion  necesrarily  follows  from  the 
Application  of  the  rule  that  a  surviving  partner 
is  entitled  to  the  custody  and  management  of 
the  assets,  unless  it  be  shown  tbat  he  is  com- 
mitting waste  or  otherwise  mismanaging  the 
affairs  of  the  firm,  and  is  only  liable  to  the 
heirs  or  representatives  of  the  deceased  partner 
for  what  remains  after  evcrvthinj;  is  settled  up. 
Ray$  V.  FiV«,  18  Wis.  in9[  ^hankM  v.  Klein, 
104  U.  8.  18  (26  L.  ed.  G85),  18  Cent.  L.  J.  869; 
Andenon  v.  Arkerman,  88  Ind.  481;  CobbU  v. 
Tamlinion,  60  Ind.  550. 

If,  however,  it  were  conceded  that  it  ap- 
peared that  the  partnership  assets  exceeded  in 
'value  the  amount  necessary  to  adjust  the  part- 
nership account,  it  would  by  DO  means  follow 
that  the  appellants  could  maintain  this  ac- 
tion. 

It  appears  that  more  than  fourteen  years  be- 
fore the  commencement  of  this  action,  the  ex- 
ecutors of  the  deceased  partner  on  the  one 
hand,  acting  under  the  authority  conferred  by 
the  will,  and  the  surviving  partner  on  the 
other,  consummated  a  final  settlement  and  ad- 
justment of  the  partnership  account  of  Wysor 
•2b  Jack. 

The  powers  conferred  by  the  will  are  broad 
and  comprebensive,  and  include  the  power  to 
aettle,  adjust  and  compromise  all  debts  owing 
hj  the  testator,  and  to  make  settlements  with 
his  former  partners  and  each  of  them  without 
any  authority  from  any  cotirt,  and  to  sell  and 
oonvey,  either  at  public  or  private  sale,  with  or 
without  appraisement,  any  or  all  of  the  testa- 
tor's real  estate,  on  such  terms  as  to  them 
should  seem  best,  in  order  to  pay  and  satisfy 
•debts  against  his  estate.  It  thus  plainly  ap- 
pears that  it  was  the  purpose  of  the  testator  to 
inyest  his  executors  with  power  to  make  com- 
promises and  settlements  at  their  discretion, 
and  to  sell  and  convey  his  real  and  personal 
estate  according  to  their  best  judgment.  The 
statute  in  force  at  the  time  the  sale  was  made 
provided,  in  edect,  that  where  lands  were  di- 
rected to  be  sold  by  a  will,  the  sale,  as  to  giv- 
ing notice,  conveying,  taking  notes  and  mort- 
gages, return  and  confirmation,  should  be 
conducted  as  sales  by  an  administrator  for  the 
payment  of  debts,  '^unless  by  the  terms  of  the 
will  different  directions  are  given,  but  no  peti 
tion  or  notice  of  the  filing  thereof  shall  here- 
quired."    2  Rev.  Stat.  1^76,  p.  680. 

As  was  in  effect  said  in  Mvmon  ▼.  Cols,  98 
Ind.  502,  the  hind  was  not  directed  to  be  sold 
by  the  will.  That  was  left  to  the  discretion  of 
the  executors.  But  if  it  had  been,  the  execu- 
tors were  authorized  to  seU  at  their  own  dis- 


cretioD,  upon  such  terms  as  they  might  think 
best;  and  the  authority  thus  conferrc>d  neces- 
sarily operated  as  "dinerent  diiections"  from 
those  prescribed  by  the  Statute.  The  convey- 
ance was  not  therefore  invalid  because  the 
terms  of  the  Ststute  were  not  ol)Ferved  or  on 
account  of  any  defect  in  the  power  of  the  ex- 
ecutors. 

1  his  brings  us  to  inquire  whether  the  sur- 
viving partner  occupied  such  a  relation  to  the 
proi)erty  and  to  those  concerned  as  to  disquali- 
fy liim  from  pui chasing  the  ii  terest  from  the 
executors  of  the  deceased  partner. 

It  is  not  to  be  doubted  that  a  surviving  part- 
ner is  regarded  as  a  trustee  primHrily  for  the 
creditors  of  the  firm,  and  secondaiily  for  the 
heirs  or  personal  representatives  of  the  deceased 
partner  in  all  that  remains,  or  fsirly  ought  to 
remain,  after  adjusting  the  partnership  ac- 
count. Accordingly,  it  has  been  correctly  laid 
down  that  "the  surviviug  partners  are  held 
strictly  as  trustees,  and  their  conduct  in  di»> 
charging  their  trust  is  carefully  looked  after  by 
the  courts  of  equity.  Thus,  like  other  trus- 
tees, thcjr  cannot  sell  the  property  of  the  firm 
and  buy  it  themselves;  nor,  as  tlie  converse  of 
this,  can  they  buy  from  themselves  property 
for  the  firm.  Their  trust  being  to  wind  up  the 
cunrern,  their  powers  are  commensurate  with 
the  trust.  .  .  .  Their  trust  is  to  wind  up  the 
concern  in  the  best  manner  for  all  inieief^led. 
and  therefore  without  unnecessary  delay.** 
Parsons,  Partn.  p.  442;  Case  v.  AOeel,  1  Paige, 
893;  Sipartmey  v.  Munn,  7  Conn.  11;  JoneM  v. 
DexUr,  180  Mass.  880,  89  Am.  Rep.  459. 

Being  in  a  sense  a  trustee,  the  surviving 
partner  cannot,  of  course,  speculate  upon  the 
property  which  the  law  commits  to  his  custo<ly, 
solely  for  his  own  advantage,  in  disregard  of 
the  interest  of  his  cestvis  gve  it  wf;  aud  if  he 
makes  profits  out  of  the  trust  property,  in  the 
course  of  the  adjustment  of  the  affairs  of  the 
paitnership,  he  is  held  to  account  to  those  in- 
terested for  their  share.  He  cannot  purchase 
the  trust  property  from  hinrsclf,  no  matter 
whether  the  attempt  be  made  by  means  of  a 
public  or  private  sale.  This  is  so,  not  only  be- 
cause his  duty  as  seller  and  his  interest  as  pur- 
chaser are  in  irreconcilable  conflict,  but  for  the 
more  cogent  reason  that  it  is  indispensable  to 
every  legal  contract  of  sale  and  purchase  that 
there  be  two  contracting  parties,  com()etent  to 
enter  into  a  binding  engagement  with  each 
other.  Hence  an  attempt  by  a  tnistce  who  bolda 
property  in  trust,  whether  he  be  surviving 
partner,  administrator,  or  whatever  his  designa- 
tion, to  sell  the  trust  estate  to  himself  is  every- 
where held  to  be  void.  Martin  v.  Wyneoop,  13 
Ind.  266;  Bungueker  v.  ^i7A,  49  Ind.  118; 
Murphy  V.  TcUr,  56  Ind.  545;  Eochrster  v. 
Levering,  104  Ind.  563,  2  West.  Rep.  ti80;  Ifd^ 
ion  V.  Uayner,  66  111.  487. 

In  the  case  of  a  sale  thus  made  or  attempted, 
it  can  well  be  said,  it  is  of  no  avail  to  show 
that  the  trustee  acted  in  good  foith.  Such 
tijinsactions  arc  poisonous  in  their  tendencies^ 
and  violative  of  the  principles  of  public  i)oIicy. 
They  are  declared  void,  not  for  the  purpose  of 
affording  a  remedy  against  actual  mischief, 
but  to  prevent  the  possibility  of  wrong,  rot- 
ter V.  Smith,  86  Ind.  281;  Morgan  v.  WattU$, 
69  Ind.  261. 

These  principles  do  not  apply  or  control  !■ 


pnriDer.  r>o  fEoci  reasoo  cbd  ce  Btiggesicn 
wh;  a  iiirvlvinc  partner  Bbould  beheld  Ip^^I; 
iDcamwIent  and  fthwlutelj  (JiHquHllfled  from 
becotnlitg  Ihr  piircliaecr  of  tlie  miereal  of  bis 
dfCi'BSei)  pnrltier  in  tbe  purtiierBliip  business, 
from  biB  properly  .ftuiborifed  legal  reprmenUi- 
Uve,  while  ver;  miiDy  reasona  occur  wb;  Buch 
tniDFariLons,  fairly  eulered  Inbi,  sbould  not 
ODiy  be  upheld,  but  encouniRed.  !□  addiiioD, 
tbe  adjiinired  cnses  SrmW  aupport  tbe  rigbt  to 
makp  8U[£  mU'b.  HTVJcn  v.  ^lee.  103  U.  &. 
82a  [26  L  wl.  61B];  llairdv.  Baird,  1  Dev.  & 
B.  £q.  G34.  81  Am.  Di-c.  8»9;  CluimbeTt  t, 
Jloteeli,  II  Buiv.  6;  A^«  v.  Ki'^4,  tttpro. 

Id  Kimball  t.  Uneolrt,  OB  III.  6T8,  after  re- 
iterating tbe  rule  UiHt  a  surviving  partner 
could  not  become  n  piircbHSer  of  tbe  Qrm  prop- 
erly at  biaowD  sale,  nor  from  a  co-trustee,  tlie 
court  Kflld:  "But  tbe  rrason  tbat  would  forbid 
■  tmnsuction  of  this  cbaracter  baa  no  applica' 
tiou  to  a  uuc  wbeie  a  lurviviuK  partner  pnr- 
CbageB  property  from  tbe  executor  or  admlois- 
tmtor  of  tiie  decemi-d  partner,  and  hence  the 
rule  vbicb  nould  guvcro  Ibe  one  case  cannot 
coDtrol  tbe  olbcr."  Litdlaa  t.  Cooper,  4  Obio 
8l  1. 

It  has  Ibu*  beeu  seeu  that  tbe  execntora  bad 
plenary  power  lo  make  aetllemcnt  of  tbe  part 
uersLip  account,  aud  to  acll  and  convey  tbe 
real  Bud  pe raimal  esiale  of  Ibe  ttstaior  at  [heir 
discreiioo,  atid  Ibnt  ibe  turvlvltia:  partner  was 
cotlipeleut  lo  negotiate  a  settlement  of  Ibe  aJ- 
(ulrs  of  the  firm  and  lo  purcbose  tbe  interest  of 
bia  deceaai'd  paTtner. 

U  is  cuDteoded,  bowever,  that  tbe  power 
wbicb  tbe  will  conferred  upon  the  executors 
was  a  power  lo  ai'll  the  real  or  personal  estHle 
of  the  k'slaior,  and  that  tlie  power  thus  cod- 
terred  was  out  well  excculed  by  tbe  convey- 
aace  of  the  lestator's  inlcrtst  tn  the  real  esia'e 
of  tbe  Grm,  ip  consideration  of  Ibe  airreement 
to  pay  di.'blA.  as  already  Indicated.  I'be  argu- 
Dienl  is  riiat  the  af^rpemenl  between  the  exccu- 
lora  and  ibe  sumving  partner  was  the  same  in 
legal  i^tfect  as  an  exchange  of  propi.riy,  and 
thai  a  power  to  adi  doea  not  auiborize  en  ex- 
change. R'-meU  V.  Ruttell.  36  N.  Y.  581; 
Tai/lor  V.  Uiilleu^y.  1  Ohio,  233;  RingmM  v. 
RnggolU,  1  HHrr.  ii.  0.  11;  Sing  ».  W/.Uan.  16 
WU,  «84;  VunxCana  ▼.  Stalt  £anb,  16  Ohio 
Bt.  236. 

Conceding  tbat  (he  propoallloQ  above  staled 
h  corri'Cl  BB  a  i^-neral  rule.  It  cannot  be  made 
availalile  in  tbe  appellant's  behalf  for  two 
nasuus: 

(1)  Tbe  power  conferred  upon  the  executors 
compretieuded  much  more  than  «  mere  nnkecl 
aulborily  to  sell  aud  convey  Ibe  teslator'a  real 
estate.  They  were  especially  invested  with 
power  to  make  selticmenl  wUb  the  partners  of 
tlie  teslalor,  and  witb  each  of  them,  of  all 
matlern  perialniug  lo  tbe  purlnership  biisinesa, 
and  tn  adjust,  settle  and  compromise  all  debts, 
ctaims  or  demands  against  Ibe  estate  of  the 
teslutor,  according  to  tbeir  best  Jndgmcnl; 
aoil.  In  addiliou  to  tbe  foregoing  power.  Ibey 
were  auiborized,  U  tbeir  discretion,  lo  a«U  and , 
TUB.  A. 


by  the  fouilh  clause  of  tlie  will  lo  mnke  aset' 
ilement  of  the  parlnersbip  affairs  invcsied  tb» 
rs  witb  ample  aulnoritj,  In  case  it  be- 


Iheo 


tbe  settlement  to  transfer  properly  lo  the  sur- 
viving partner,  to  niake  aucb  transfer.  Lud- 
low V,  Cooper,  lupra. 

Moreover,  the  power  contained  In  the  Qftlt 
riause  iiiuf<t  be  construed  in  connection  with 
tbe  duties  imposed  upon  the  executorB  by  tbe- 
fourlh  ciniise  of  Ibe  will.  It  will  be  oliscrved 
that  tbe  executors  are  dire[;l«d  to  sell  and  con- 
vey so  much  of  the  tesiaioi's  reai  estate  as- 
tbey  Bbail  deem  necessary  to  pay  and  sniiBfy  bit- 
debts.  Construing  both  clau>es  uf  the  will  to- 
gether, It  becomes  apparent  tbat  tbe  eiecutot*- 
bad  Buthonty  to  make  any  proper  setiliment 
which,  in  Ibeir  discretion.  Bceuied  fli  and  beat. 

I'l)  A  settlement  and  final  accounting  wilb 
the  surviving  partner  of  tbe  parlnersbip  mat- 
ters having  been  actually  coDsumronleil  by  tbe- 
who  were  didv  enipo*ered  lo  lIiAt 


ulenl  or  unfair,  or  unleaa  collusinn  Ifclween  thft- 
execulora  and  surviving  partner  is  shown. 
Noibing  leas  than  fraud  or  collusion  i>ill  in- 
validate  an  arrangement  beineon  an  exicutor 
and  a  surviving  partner,  whereby  tbelaiior  lie- 
came  tbe  purcuuser  of  tbe  deceased  paiiner'a 
shnie.  Tiani*  t.  Mil-'«,  0  IJare,  14I;  Itaciet^ 
T.  Vaviet,  2  Keen,  b34;  Ckambtrt  v.  Untedl, 
tupra;  Staint"n  v.  Cnrron  Co.  IB  Beav.  146;. 
Smith  V.  Etierett,  27  Beav.  446;  2  Ui.dley, 
Parln.  Rapnlje's  ed.  487. 

As  has  lieen  seen,  there  ii  no  pretense  of  any 
fraud  or  collusion  in  the  present  CAfe. 

Fiually,  after  tbe  seitlemeoi  aud  nccountfn^ 
between  tbe  executors  and  Ibesurvivlui;  p^irtner 
baa  been  had,  acd  the  account  closed,  ;ib  ap- 
pears lo  have  been  the  fact  in  tbe  prescni  case, 
a  court  of  equltv  will  not,  after  this  long  :iequ)- 
escence,  unexplaioed  by  circumstances,  decree 
the  opening  up  of  tbe  account,  even  tboii^b  It 
appeared  that  tbe  settlement  bad  been  irregu- 

It  la  the  SPttled  doctrine  of  cnurta  of  equitj 

that  unexpliiined  delay  in  the  prosecution  of  a 
light  until  It  becomes  stale  cunsiiiutPft  such 
iBches  as  forbids  tbe  interference  of  tbe  coark 
S:iiilh  T.  Tliomr»an.  7  GratL  113,  M  Am. 
Dec.  126,  and  note;  Hough  v.  Oaiig/,lan,  il  IIL 
181;  3  atory,  Eq.  Jur.  S  1530. 

Here,  as  we  have  seen,  there  Is  an  unei- 
plaiiiai  delay  of  fourteen  yetirs.  Tbe  Blatule 
of  LimilBlions  would  have  barred  an  action 
between  tbe  partucta  themselves  in  case  tbe 
settk-inents  had  been  made  by  liiem.  After 
this  lapse  of  time  a  presumption  of  innocence 
and  fair  dealing  arises,  and  removes  every  in- 
ference or  Imputation  of  bad  faitb  from  tbe 
tiansaclioD,  and  tbe  settlement  must  repose  a» 
I  he  parties  made  it.  Premtt  v.  Oratt,  lU  U.  8. 
"  ■■■^heaL  481  (5  L.  ed.  811);  Roehriler  v.  IM' 


A.  B.  NEWSOH,  Appl., 

CTTT  OP  GALVESTON  tt  A 

( Tei.....) 

It   Aeltrl>«4poivertofbTbldth«aeni>igr 

of  ftrah  me«,ta  elBewher*  thaa  at  tnurliet 
lioutaa  e»Iiib]lsbe]  b;  It,  wbere  lla  obartsr  em- 
powen  It  to  eatalillib  market  bouses,  dealtrnaie. 
oontrnJ  and  rtv'ilite  market  plaoea,  kod  resulata 
tbe  vending  of  frcab  meats. 

3,  XdoensliifF  It  pdrflon  to  keep  a  private  meat 
marliet  [or  several  yean  dooi  Dot  oompei  tbe 
Cltj'  to  coniinue  jnintliiB  luob  a  ilccnte.  or  to 
prnblbit  keeping  a  market  wltbln  tbe  district 
wbere  It  is  sliuaied. 

-S-  A  pei'son  la  not  deprived  of  lil*  prop- 
ertj'  without  due  nrooesa  of  lav  by  an  or. 
dinanoe  torblddlnft  private  markets  within  oor- 
lalD  hunts.  Id  which  he  has  eatahllihed  a  market 
tuidcr  UoeDse  from  tbe  otty  and  ezpoDded  mODey 

4.  Denrliff  tbe  prlwHe^e  to  eeU  meata 

In  a  city  except  at  certain  pluoea  la  not  void  aa  id 
it  of  trade. 


Olareb  IS.  ttnoj 

APPEAL  bvplslnilff  from  m  Jnrtj^ment  of 
the  Dislrkt  Court  for  Qnlventon  County 
ilisinliising  his  bill  nted  In  pdJiiId  Inlerfercnce 
hj  Ihe  cily  nnilinnlipi  willj  a  privnre  market 
owned  and  kcpl  by  bim  for  the  aole  of  fieeb 
meal  a.     Afflrmed, 

The  faru  arc  riilly  sfotPd  ta  the  oplntnu. 

Meur:  QnltmBiii  FIa1»v,  John  Iiowe- 
JoT  and  A.  Sampaon.  fnrappellnnt: 

Tbeonlinnnce  flzln?  Ilie  bnnndariPB  within 
which  no  privale  mnrkcl  abnil  be  e<iliibliahe<l, 
ami  flxinK  Ibe  renin]  of  slalU  fn  the  pnliMc 
marltit,  and  prescribing  a  penally  for  its  viola- 
tion, ta  in  reslriiintof  Irnde,  unreasonable,  ty- 
fanblral,  nppressfve  and  vnlrl. 

8t.  Pntd  T.  Lnidltr.  3  Mion.  190,72  Am. 
Bee.  SO,  anrl  nole;  Raa^hler  Uouae  Cam,  83 
U.  8.  ie  Wall.  MS  {21  L.  ed.  894).  (./urfw  Ffi-lcl> 
<jisscnliniinpiDf(in.  [Ilvl'ted  cniirl);  Bethumt. 
Hwihet.  ae  Oa.  8(10,  78  Atn.  Dec.  7-^;  Caldmll 
».  Alton,  38  III.  410.  7B  Am,  Dee.  282. 

The  onlinance  nmoiinln  to  the  damaginn  nnr1 
•destroyfn);  of  prilliotier'B  property  witboul 
•com penaii lion,  and  is  void. 

Stale  Const.  Bill  [>f  Rights,  g  17;  U.  8.  ConaL 
14tb  Amend. 

It  amounlB  to  Ihe  deprivlnn  of  pettiloner  of 
pmpcrif  without  due  process  of  law,  and  U 


ITtider  Its  diarter  the  Cfty  of  OalTMton  bad 
the  power  to  Bi  the  tirnca  anil  nlncea  at  which 
rrcrt  meaU  mlnht  beanid  within  Its  cnrpnnla 
limits,  and  to  prohibit  Iheir  wile  at  other  tiinea 
and  pliicesi  and  ibe  ordinancM  prohibiting  tbe 
establisbuieni  and  conduct  of  private  markets 
for  such  purposes  wIiIiId  the  llniils  therein 
preseribed   were  a    proper   exercise   of    that 

Bujhh  V.  Wdnter.  10  Wend.  100;  BuA  t. 
Swiiurv,  S  Johns.  41«;  A'ew  Orlmnt  v.  SUff- 
ford,  37  La.  Ana.  417;  Unrtman  t.  P/iiladel- 
phii,  33  Pa.  203:  AiA  v.  Pecrtle.U  Mich.  847; 
1  Dillon,  Miin.  Corp,  Jig  880,  8B4;  Tiedeman, 
Pol.  Powers.  811-318;  «.  Lovii  r.  1 1  <•'«».  44 
Mo.  M7;  ICinniftonj  V.  Smart,  11  Rich.  L.  SSL 

Tbe  exerrlae  uf  ihia  powei  by  tbe  City  li  In 
the  nature  of  a  polire  regulniioa,  and  di'es  not 
violate  prlvale   right!   or  improperly  teatralD 

Be' mslitinnnU.  11  Pick.  108;  JV*w  OrUan»  v. 
Slaffonf.  37  La.  Ann.  417;  Wartman  v.  /■/,(/»- 
'tf'p/.ia,   88    Pa-  202;   1   Dillon,   Mun.   Corp. 

S82a. 

Oreen-frnvera  and  vendnra  of  ireab  meals, 
n*li,  poultry,  etc,  blve  always  lieun  held  to 
beprojieraiibjecia  for  tJioeiercUe  of  tbe  police 
powers  of  a  Stnle  or  city. 

1  Dillon,  Mun.  Corp.  g334;  Tiedeman,  Pol. 


POVll 


a-814. 


Forbidding,  by  or.lloance.  the  ertJiblishment 
iir  conduct  of  private  markctn  for  ibe  snie  of 
fresh  meat?,  williin  (vriain  limliA,  and  puiiixh- 
ins  by  fine  any  victatioD  thereof,  was  not  a 
iakin;:bylbe  City  of  tbe  plainiiira  property, 
but  was  simply  a  IcRJIlmaie  regiitailnD  of  iba 
use  and  enjoyment  of  Ibal  projierly  bv  him, 
under  the  police  powers  dtjii-'gnted  to  tbe  City 
by  tlieSinte. 

1  Dillon,  Mnn.  Corp.  g14I:  AVw  OrUnnt  t. 
fnnffijTa,  27  Ln.  Ann,  417:  Tiedeman.  I'oL 
Po«crs,818;  UaurilU  0.  ILUa.  j.  LauuniU;8 
Bu<h,  4 1 5. 

Wbaiever  right  lo  eatahllnh  and  conduct  or 
mnitiliiin  a  private  mnrkel  the  plaiiitifT  may 
have  acquired  from  th"  Cily  in  1^<84.  that  r1i;ht 
was  Direasariiy  nulioidinate  to  Ihe  City's  right 
at  all  times  lo  tbe  exLTuise  of  iis  police  powere 
overaiicb  oeciii'a'ion. 

TiL'dcman,  PoL  Powell,  287;  1  DUlon.  UiUL 
Corp.  fi884. 

St»Tton,  Oh.  J.,  delivered  tbe  opinion  of 


isrl;  cnltcd  for  irinl  od  iU  meriis,  ilie  bill  i 
di^mlsspcl;  to  wlilcb  rulings  tbe  plaliilifT 
cepled.  and  gaie  no'lcc  of  appeal.  The  focia 
bearing  on  the  coutroversy,  necessnrr  to  be 
■taled,  are  Ibiie  correctly  given  in  cnniieiiseil 
form  by  counsel  for  apptlleea,  from  the  plead- 
ingi: 

"■  By  its  charter,  the  City  of  Qnlvealon  la  au 
thorir^ed  and  euipnwered  to  eslablish  and  eivct 
markets  and  market  bouses;  design  are,  con 
tro]  and  regulate  market- places  and  pri?ileses: 
lofipecl  and  delcrmine  the  mode  of  inspecting 
meat,  Gab,  vefretHbles  and  all  ptodure.  and 
erery  article  and  thing  brought  therein  for  sale; 
to  licciiee,  tax  and  regulate  mcrcbanls  and  all 
other  traiJea  and  proFcasions,  occitpationa  aod 
callinga,  tbe  taxing  of  which  Is  not  prohibited 
bj  the  Conslilution  of  the  Stale;  to  regulate  the 
InspeclioD  and  vending  of  Tresh  mealx,  poultrv, 
flsh,  vegelablea.  Truils,  butii^r,  lard  and  other 

Srovisions,  and  the  place  and  mnnncr  of  selling 
eh  and  Inspecting  the  aaine;  to  make  such 
mica  and  reguhitinna  In  relntiuo  to  butchers  as 
tbecitycouDcil  may  deem  necessary  and  proper; 
mnd  to  psas  all  ordinances,  rules  and  police 
regiilHtions,  not  contrary  to  tbe  Constilullon 
of  tbis  Slate,  for  the  good  government,  peace 
wad  order  of  the  City,  and  the  trade  and  coni- 
merce  thereof,  that  mav  be  npcessary  or  proper 
to  carry  into  effect  the  powers  vested  by  its 
charier  in  tbe  aaid  corpnraiinn,  the  city  gov- 
ernment or  any  depariment  Iherrof;  and  to 
eoforce  the  observance  of  all  such  rules,  ordi- 
nances or  police  regulations,  and  punish  viola- 
tions llier''of  by  (jnea.  peiinliies  and  imprtaon- 
ment.— flnes  being  limited  lo  tSOO,  and  impris- 
onmeot  to  three  monlha.  In  piirBuance  of 
thcae  powers,  the  ci'^  council,  in  1h8U,  passed 
an  nnlinance  autbonzing  the  establishment  of 
private  minkuta  for  the  sale  of  fresh  menis 
Within  the  corporate  limits,  upon  writlrn  anpli- 
CBlioo  10  the  city  eounrll  for  that  privilege. 
Hating  the  length  of  time  and  tbe  place  where 
mch  market  was  to  be  estiiblished,  the  time 
for  such  privilege  not  lo  be  less  thna  three  nor 
more  than  twelve  monlha;  and,  if  granted,  in 
whole  or  In  part,  each  anit  every  person  occu- 
pying audi  market  lo  pay  for  the  privileire 
quarterly.  In  advance,  at  the  ral«  of  $50  per 
Honum,  and  all  private  markeiato  be  governed 
by  and  stand  under  the  ordinances,  nitcs  and 
regulations  of  the  anid  City,  and  Imposing  a 
fine  or  pen<tlty  of  not  lesa  Iban  (10  nor  more 
than  $5U  for  each  day's  violaTion  of  any  of  the 
provisions  of  said  ordinance.  In  October, 
1«87,  (lie  city  council  amended  this  ordinance 
by  providing  that  all  market  piivilCKes  there- 
tofore granted  should  lermlnale  on  the  Int  day 
of  January,  18*f,  and  all  mtirket  privflecres 
thereafter  granted  should  terminate  on  thp  1st 
day  of  the  next  succeeding  January.  June 
18. 1888.  Ihecliy  couneil  digested  all  ordinances 
of  the  City  of  a  fenenil  nature,  and  conlinurd 
Id  full  force  anT  elTect  thP  ordinance  of 
as  amended  In  Oti'ober,  1887. 

"On  Oclolier  2. 1888,  tbecity  council  adopted 
an  ordinance  nniendatory  of  the  Revised  Ordi- 
Dancea  of  the  Cily  adopted  June  18,  1638,  pro- 
viding tbul  from  and  after  Janunry  1, 1880,  no 
private  market  ihould  be  eslabliabed  In  the 
7L.R.A. 


nue  K  on  the  south,  and  the  cbnonel  of  Qal- 
veston  Bay  on  tbe  north;  and  liy  the  ordinance* 
of  the  City  any  p>>rBnn  violating  the  proviriooa 
of  this  ordinani^  is  auhjeet  lo  a  tluc  of  (10. 

"On  February  IS,  18.S0.  the  cily  council 
again  amended  the  Itevlsed  Ordinancet  by  tbe- 
IMSsage  of  tbe  following:  'Hereafter  it  shall 
be  unlawful  for  any  pemon  to  establish,  oper- 
ate or  maintain  any  private  market  forlbesale- 
of  butchers' meats  wiinin  tbe  following  boun- 
daries In  (be  City,  In  wli;  between  Tbirteenib 
Street  on  the  east  and  Twenty  Seventh  Street 
on  tbe  west,  and  between  Avenue  E  on  tbe- 
south  and  the  channel  of  the  bay  on  the  north. 
Any  peraon  who  shall  violate  the  provisions  of 
Ihis  article  aball,  on  conviction,  be  fined  (tO, 
and  each  and  every  day  any  auch  violaiioo 
shall  occur  sbatt  constitute  a  separate  ofIen»;.' 

"In  Odober,  1884,  the  plaiulifl,  A.  8.  New- 
Bon,  made  application  in  writing  lo  tbe  city 
council  for  (K'rmisslon  lo  estab1i<ih,  under  tbe 
Ordinance  of  iS80,  which  wns  then  In  force,  ft 
private  market,  in  the  Cilv  of  Galveston,  for 
the  sale  of  fresh  meats.  "This  application  wa»' 
gmnicil  by  the  council,  and  immedlntely  there 
after  Ihe  plainliiT  established,  on  Twenty-First 
Slreef,  between  Marktt  and  Mechanic  btreets, 
in  aalil  City,  a  private  inarkoi  for  the  s»le  oT 
fresh  meats,  fitting  up  tbe  same  with  rcfriirera- 
tor  and  other  appliinces  nt  an  expense  to  bim- 
aelf  of  several  thoiisnnd  dollars,  and  continued, 
unmolested,  to  conduct  such  market,  at  a  proGt, 
from  thst  lime  until  January  1.  1849.  pav- 
ing to  Ihe  proper  olHeer  of  the  City,  quarlerly 
in  advance,  tbe  tax  imposed  by  that  ordinance- 
for  tbe  exercise  of  such  privilege.  This  pri- 
viite  mnrket  uf  the  plaintiff  la  located  within 
the  limits  in  which  auch  markets  are  inhibited 
by  the  provisions  of  Ihe  Onlinance*  of  October 
2,  18!^,  and  February  18,  1^80. 

"Prior  to  Janunry  1,  1889.  tbe  Cfty  had 
erected  and  completed,  within  the  llmita  de- 
aned  by  the  Oitllnance  of  October  2,  1388.  a 
large  and  commodious  market -house,  for  thir 
accommodation  of  tbe  public  and  those  en- 
gaged in  vending  fresh  meats,  etc.,  and  coo- 
laining  stalls  lo  let  for  such  purposes  al  a  rea- 
sonable rem  al  a«ed  by  the  city  council  No 
privilege  to  e^talilish  or  conduct  a  private  mar- 
bet  in  the  city  limiln  had  been  granted  to  tbe- 
plaintiff  since  January  1,    18SM,   and  the  laat 

S ranted  to  bim  expired  Decemlier  81,  1889.  In 
anuary,  1889,  he  tendered,  for  the  quarter 
commencing  the  first  of  that  month,  to  tliedly 
official  whose  duty  it  is  lo  collect  taxea  aod 
feee  for  licenses,  the  amount  imptwcd,  under 
Ihe  Ordinance  of  1S80.  for  the  pilvileire  of  con- 
ducting n  private  mnrket  wiiMo  the  City,  but 
(he  officer  declined  to  receive  the  s.ime,  and 
refused  to  l^sue  him  further  license  in  that  be- 
half;  and  the  plaintiff  was  tlien  notifled  (o  de- 
sist. nndiT  penally  of  the  law.  fiom  further 
conducting  his  snid  market  for  the  sale  of  fresbi 
imeaiR  at  the  said  local i<y  on  Tnenty-FireL 
1  Street,  within  tbe  said  prescnl«^I  limits.  Not- 
withstanding, bowetiT,  tbe  change  in  Ihe  law. 
and  the  refiisal  of  ihe  City  lo  furiher  grant 
him  Ibo  privileire  of^conductlni  hU  aaid  mar- 
ket, Ihe  plaintiff  continued  the  vame,  and  waa 
in  January,   1889,   arrested  under  a  namnt 


---- ■    prouHUHDK   uie 

jsiablULitient  of  privaie  markets  for  the  sale 
of  fresh  mpats  wiihin  the  limils  in  said  City 
prescribed  by  ibe  aforeinentioiieii  ordinancfs. 
Tlie  plainliit  nan  al  tbe  lime  a  rentrr  oF  BtalJs 
In  [be  snid  marliet-bouse  erected  br  tha  Citj, 
■nd  vended  mvals  IbereiD,  as  veil  as  nt  his 
private  market.  Tbe  prosecution  in  tbe  re- 
corder'a  court  was  pending  at  the  time  of  tbe 
filing  of  thp  bill  and  the  service  of  the  writ  of 
injiinclinn  in  liiis  esse.  The  bill  cttarpes  that 
the  |)lainti(T'B  private  market  having  been  rs- 
tablisbed  at  an  eipendiliire  of  Lis  moneys  in 
October,  1N64.  under  permission  from  the  city 
council,  iii«  right  to  conduct  the  same,  un 
male^ted,  had  become  vested,  and  the  City  whs 
wittiout  authority  lo  Interfere  with  bim  in  Its 
exercise;  and  the  ordinances  passed  sulise- 
quentlv  in  Octnlvr,  1(84,  prohtbitinglhe  cslab- 
lislimt^nL  or  cnnilucl  of  private  markela  wiliiln 
thelimiis  Ibereln  deQned,  ere  null  and  void, 
Id  so  far  as  Ihey  efTecl  ihut  Tight;  that  tbe  said 
ordinances  are  in  restraint  of  trnde;  tbal  tlie 
enforcemfnt  of  tliem  would  be  to  deprive  the 
plaialiff  of  his  property  without  due  proresa 
of  law;  nnd  also  other  malters,— all  of  which 
are  SDcciflcally  denied  in  the  defendants'  au- 

Under  the  provisions  of  (be  charier  empow- 
erine  ihe  City  10  esiahlish  Enarttet-houseti,  des- 
ignate, control  and  regulate  marketplaces,  and 
to  resulflic  the  vending  of  fresh  meats,  poultry. 
flsb  aod  other  tilings,  do  doubt  can  exist  of  tli 


aod  alEo  lo  forl>id  their  sale  at  other  places. 
Such  a  power  is  most  nrces*ary  for  the  prntec- 
tJOD  of  tlie  healh  of  a  city,  and  bns  oflen  been 
recognized  under  cbnrtera  not  so  clcBrly  con- 
ferring it  OS  does  the  charter  of  the  City  of 
Galveston.     Buffalo  v.  WfbutT.  10  Wei'd.  ICO; 

Bm«''  y.Sealmrii,  8  Johns.  AV&;WinnAoro  ». 
Smart.  1 1  Rich,  L.  B52;  Boinling  Orfen  v.  Cnr- 
•0n,  10  Bitsh.  65;  New  Orlennit  v.  Clnford.  27 
Lb.  Ann.  417;  ft.  Tatii*  v.  Wdur,  44  Mo.  540; 

Wartman  v.  nUadeli^ia,  83  Fa.  209;  AA  t. 


1  ue  ra.<(e  oi  IjC  ijuttre  v.  uaveapon,  la  town, 
210,  goes  much  further,  in  that  it  protected  % 
private  individual  in  the  exclusive  privilege  to 
lurulsh  a  market-place. 

Palettint  v.  Barmt,  SO  Tei.  G88,  seems  to 
have  recognized  the  power  of  a  municipal  cor- 

K ration  to  confer  like  exclusive  marltel  privl- 
j-es.  We  refei  lo  the  last  two  cases  cited  for 
illuBlrations  of  the  rulings  on  the  general  ques- 
tion bftore  ua,  but  are  not  called  upon,  by  the 
feels  of  this  case,  to  adopt  or  reject  them  on 
tbe  gueslioD  of  power  to  confer  such  exclusive 
prlvilcgea.  The  character  of  power  tbe  City 
exercised  In  authoiizing  meals  lo  be  sold  in 
private  markets  was  uot  such  aa  the  City  could 
be  prevented  from  eiercixing  again  by  with- 
drawing the  privilege  whenever  Ibe  public 
good  required  it.  The  police  power  poxaessed 
hy  Biicb  C'irporatinns  cannot  be  fettered  by 
contracts,  but  must  be  left  free  to  be  exercist^ 
at  all  times,  whether  in  conferring  or  wttb- 
drnwing  piivtleges  once  conferred.  If  1icens« 
lax  bail  been  paid  for  a  year,  Ihia  would  not 
deprive  tbe  City  of  the  power  to  withdraw  the 
privilege  before  its  expiration,  if  the  public 
welfare  demanded  it.  Much  less  would  the 
fact  that  tbe  City  for  a  time  had  received  the 
lax,  and  granted  the  privilege,  mnlie  it  inciira* 
bent  on  it  to  continue  (o  do  so.  If  appellant 
expended  money  in  preparing  his  private  mar- 
ket place  for  the  conduct  of^his  business,  be 
did  so  with  full  knowledfte  thai  the  City  might 
at  any  tkne  forbid  ti:e  business  to  be  there  con- 
ducted. The  City  bns  neither  devested  him 
of  a  right  nor  deprived  him  of  his  property, 
nor  are  the  ordinances  complained  of  unlaw- 
ful because  in  restraint  of  trade.  He  is  not 
denied  tbe  rlirht  to  sell  meats,  but  la  denied  the 
rigiit  lo  sell  at  a  partiiulir  place.  This  is  but 
Ihst  regulation  of  his  ngbt  which  the  charter 
of  the  City  authorized  it  to  make,  aud  it  must 
be  presumed  (hat  the  city  council  In  its  action 
was  prompted  solely  by  a  desire  to  promote 
the  public  welfare. 

T/iere  ii  no  error  in  thajvdgmtnt,  and  it  Witt- 
heaJIlrmed. 


CALIFORNIA.  SUPREME  COURT. 


Jane  WDITE.  Betpt.. 

Lorenzo  B.  WHITE,  Appt. 

(8>Cal.WJ 


pute  to  show  that  the  ntarrlsffe  atatiia  baa  beei> 
assumed  lanll  uniform  and  undlvided.althouRh 
ttaeoonnectton  Of  the  purtlea  traa  In  Its  betrln- 
dIdr  llUdt. 
8.  The  preentnptloti  that  wben  a.  con- 
nection betireen  partias  !■  Illicit  It  ood- 
tlnuea  as  It  benn.  wbetber  tt  Is  DresuiiiDttnn  of 


□n  Ibe  grouDd  of  Multerj  uvell  u  In  other 

8.   No  rereraal  will  b«  granted  for  tbe 

BlInwBnue  of  letidlnR  questlxni  uuleaa  tbera  boa 
been  Biaintfeat  abuse  of  dlmretinn. 
6.    A  r«veT«Uft»rthaB4lml>Bloiiorirrel- 
evant  evidence,  where  tbe  court  tried  th— 


wtim 


evidenoe  nrsB  relied  upon  by  tbe  m 
Its  dKcldon. 

7.  Want  of  aflnding  will  not 
reversal  where  the  evlrtence  would  not  h«vo 
Jiiitlfled  ■  flndiug  !□  favor  of  the  compbilnlo|[ 
party. 

6.  A  marriaye  between  a  man  and  bla 
boasebeeper  wai  beld  to  be  eatBblUlied, 
altboiig:!!  tbGy  never  bad  aay  marrlaBe  cerenQony 
performed,  and  llliult  Interuourse  bBBan  between 
tliem  wlthlD  one  week  after  nbe  came  Into  hia 
house  wllliniit  any  promlne  of  morrlnt^.  and  for 
■eveml  years  thereafter  and  until  their  removal 
to  another  |>l>ice  ■faewiia  DOtreBardedln  theooin- 
nunily  as  bla  wife,  wbcre  Bereral  cblldren  were 
bnm  to  tnom,  anil  after  their  removal  she  was 
tit-ated  tiy  bim  In  all  respects  as  bis  wife  and  ao 
IntniductHi  by  bim  to  the  pt)0|ile  of  tbe  oom- 
miintiy,  and  10  regarde'l  and  treated  by  ali  their 
Bcqiiululaaoes  ia  tbe  limited  circle  Id  which  tbej 

(IForfta,  3^  dlswntij 

(January  t,  ItBO.) 

APPEAL  by  defenilAnt  fmni  a  Jtn!frment  of 
tbe  biiixrior  Courl  tor  iLe  City  and  County 
of  Siin  Frimcisco  in  fnvor  of  plainili,  ami 
Irani  an  order  denying  a  motion  for  a  Dew 
trill!  in  an  ai'llon  Tor  a  divorce,  AJftrmed. 
The  fNCin  are  fully  staled  in  the  opinion. 
Megtr:  Jarboe.  Harrison  A  Goodfel- 
low.  nith  Air.  George  E.  Nonrse,  for 
appellant: 


(Oim.v.lii.i 


nnn-lage  rlithts,  duUes  si 


y,  1*  G 


y.  111.  41 


I  obllgailnns 


nlly  iltfxiiie  v.  Pnruell.  S8  Md.  607. 
bam  V.  CiinnlnKtiHin.  2  Dow,  P.  C  t8J.  GU:  Yard- 
ley's  EMittd.  n  Ph.  EOT,  OS:  Rndtrer  v.  BudKer 
W  N.  r.  Mai  reniited  in  tbe  place  of  their  residence 
tobehiisb.inil  and  wife  (The  Breadiilliane  Oase,  h. 
R  1  H.  L.  !>c.  Iffi.  isn,  IBS:  Holmes  v.  H^^lmo^  1 
Abh.<C.  B.'RSk  Oi-eenv.  Slate.  W  Ala.  ffi.  HI:  Uiid- 
iDS'on  V.  Hnnwm.  33  Conn.  181.  4S7:  Dowen  v.  Van 
Winkle.  41  Ind.  4X.  4%  Miller  v.  White.  8.1  111.  580. 
ESli:  Proclorv.IliKeluw,S8>llch.!S3,S83;  Kedrrave 
*.RMtj[rave.I!8Md,  83. 117;  Henderson  v.CBrvlll.Sl 
Ulm.  8a7, 40B.  m  Rk-liiinl  v.  nrohm,  7S  Ph.  ItO.  1141. 
— an^  n-levanl  to  prove  a  contract  of  msmnpe  be- 
tween Ihem  iDeThoren  v.  ACty-flcn.  L.  K.  1  App. 
Ca''.«M.S:)l;i>implK'llv  Oamiibell.  T~  R.1  B.  USo. 
Iffi.aih  Laiiiriry  v.Slnto.3UAIa.a«l  S3;.  SeeRtuie 
T.  Wilson,  !£  Iowa.  804.  Kit  Iticburd  v.  Brehm. 
luprai:  and  conrdpiently.  In  caaee  where  no  celc- 
bmtlon  kneceasary.  aresufficltint  to  prove  a  valid 
marrinire.  Liinirtry  v.  Slateand  Raie  r.  Wilson, 
nipra:  Com.  v.  Jai:kFnn.  II  Bush.  t,n.  SMS;  Ulaslnl  v. 
Ulii>:lni.8UlA.  Ann.  1388.  ISfl:  Cayford's  C»se,  T  Me. 
ST.  Mi:  Hoideiaou  v.  CiirKill.  81  Mlss-WT:  Uiivia  v. 
DdvU.  1  Abb.  N.  C.  14^  148;  Forney  v.  Hallacher  8 
Sent.  *  It.  US.  IBI;  OUle  v.  UUivq,  S  Rich.  L.  484. 


and  DIv.  S  383;  Brinkky  v.  Itrx'ikify,  50  W.  I. 
I»4.1fl3;  ColltTUV.  CaUin'.WJN.y.  1,6:  ICmer- 
10"  V.  Shaw,  SB  N.  H.  420. 

While  cobalillBtion  and  matHmonlal  reputa- 
tion are  fBCIsfrom  wbich  a  prior  n>nTringe  roaj 
bometlmes  be  presumed,  bnib  musl  concur.  U 
be  even  prima  fcie  evidence  of  muniagc 
Neiltier  li.  alooe,  evii!i>nce  of  marringe. 

1  Iliahop,  Mar.  and  Div,  ^  ^iH;  I  UrcrnL  Et. 
i;  107,  and  caseBcired;  CarqiU  v.  Wo-id,  G3  Mo. 
M)l;  FMter  v.  Uaaley,  8  Hun,  OT;  Smjith't  S- 
laU{Pa..)  1  Leg.  Qai.  Rep  210;  Uu'irtliantif 
thil-oory.  Aaf/'iNf,  3  Brewsl.  HO.  8  Pa.  L.  J. 
Itep.   iClnrk)  I3B;   Bt(lri;^t   App.  2   Brewrt. 


Ileailv.  P.'iUT,l  Esp.  313;  Liarfcr  v.  Barrji, 
1  Esp.  853;  Doe  v.  FUmini).  4  ning.  208; 
SmithY,  l/titon.l  Phillim.  204;  llainmicJcv. 
Rr;aion.  S  Day.  39(1.  2D>I:  Horn  v.  Cliirk,  8 
Paice,  B7i:  Fordy.  Font,  4  Ma,  H3:  Jen,«B«T. 
riitbce.!  Edw,  Cb.  b77:  Wl.ire/ima  v,  C'lnrA. 
3  Hayw.  (H.  C.)  8;  K«M  i.Knautr,  7  B.  Mon, 
lilO;  Cam.  V.  Stump.  53  Pa.  132. 

To  rdiiie  the  preaniuplion  of  marriage  frwa 
cobabilatioQ  and  repuliition,  Ibe  repntnlion 
must  not  be  divided  nnd  the  cobBbltalion  must 
be  malrltnooial  in  its  ini-eplion. 

Claj/ton  V.  Wardet'.  A  N.  Y.  280.  385;  Bar^ 
nviR  v.  Bamvm.  42  Ud.  2.th  Cunaiaaham  r. 
Cimninqham,  2  Dow.  P.  C.  48^:  1  Frasei, 
Dom.  Rel.  207:  Jone»  v.  Uunter.  8  La.  Ana. 
254;  IlnmUton  v.  Hamilton,  1  Beit,  App.  Cas. 
736.  9  Clark  &  T.  827. 

Evidence  of  cobabitation  and  rcpiuatiOD 
should  be  resorled  Lo,  lo  prove  a  prior  nclual 
conirucl  of  marriage;  only  when,  by  lapse  of 
lime,  or  dealb  of  tbe  parlies,  or  oiher  siililpienl 
reason,  It  baa  become  [mpns'-ibte  lu  obtain  di- 
rect proof  of  aircb  acl  iinl  iiinrrin<re. 

Claylan  v.  Wardell.  4  N.  Y.  23J,  240;  Bishop. 

the  celebration:  Btlll,  If  tbe  pnrtle*  have  cohnblted. 
relevant  (George  V.  Thnmaa,  10  C.  C.  g.  a  OOk 


Carglle  v.  Wood,  SB  Uo.  fiUl.  I 


Cal.  68 


,  SOD. 


I    and    repute  i 


4SS. 

Rut  In  onaca  where  a  celebr 
Bvl'leuoe  of  ■  eontmot  only  Is  ni 
7L.  K,A. 


nay  thus  be  direct 

(auardlanaaf  Piwr 
V.  Nathans.  2  BrewaU  148, 16%  DannL'Uy  v.  Donnel- 
ly, 8  D.  Hon.  113.  tITi.  or  Indirect  (The  RrendHlban* 
(-ase.  L.  ».  1  H.'L.  »ki.  DK.  IW.  lU:  Ciinnhiffbam  v. 
Cunningham,  t  Dow,  P,  C.  4as.  611:  Drrakey  v. 
Rn^akey.  2  D.  C  Q.  B,  349:  Holmes  v.  Holmes.  1 
Abb.  (U.  8.1  SIS:  Jewell  v.  Jewell,  41  U,  S,  1  How. 
lie  (11  L.  ed.  103):  Blortttet  v.  Thornton.  S  Crsnch. 
C.C  I7B;  Green  v.  Plate,  SB  Ala.  «.  70;  Arthur  v. 
ItmadaHi.S  Ala.  UI.  Htt:  Criee  v.  t^ie.  IT  Cal.  ML 
(nO;Dudln?lon  V.  Hunson,  33Conn.  481.  487:  KansM 
Pad.  R.  Co.  V.  Miller,  1  Colo.  44X,  4S1:  Bums  v. 
0  lm^  IS  Pla  880.  S80:  l,owry  v.  Cciat«r.  VI  III.  in, 
184:  Mlllcrv.  White,  Will.  680:  llammnv,  llarroan, 
le  III.  86:  Bowers  v.  Van  Winkle.  U  Ind.  OO.  Vl^ 
NoManian  v.  Noesatnnn,  4  Ind.  H8:  nianchard  v, 
r^mbert,  48  Iowa.  2za,  iOO:  St<itev.  Wtlimn,  Kiowa. 
!IB4.  fl05;  Sneed  v.  Bwlns.  B  J.  J.  Marsb.  4B0. 4n:  Don- 
nelly V,  Donnelly,  tupraz  Holmes  v.  Hnlnief,  8  La. 
I«3:  ttlaslnl  v.  Rlaxlnl,  SO  Ia.  Ann.  1388.  ISH:  Taj  lor 
V.  Iloblnson.  »  He.  8X3,  82S:  1)810001  Itea.  S  Ha 
148:  Bamum  V,  ^num,  4S  Hd.  Itl.  M;  Kedcntra 


4M;  ntu  \.  aurger,  s  araai.  is:i:  vt  inorea 
T.  Aity-aen.  L.  R.  1  App.  Cos.  693;  Ca»t  i. 
Oik,  17  Cal.  898,  800;  I'eopid  t.  Andtrton, 
26Cal.  1S3. 

Cohabitation,  repulttion  of  marriage  and 
-dec  In  rations  of  Ibe  paili«s  can  id  ao  case  con- 
stitute ID  n  mage. 

yai-dlfy't  UttaU,  73  Pa.  207,  311;  Bayne*  v. 
McDermott,  91 N.  T.  461,  466;  Utt<frg  v.  Cody, 
lU  Cnl.  6&7;  WiUiami  t.  WiUiam*.  46  Wia. 
-494,  47S:  Floyd  v.  Vnlnert.  53  MisH.  87,  40;  Cast 
V.  (.'<!*■.  17  CbI.  5B8;  Bmerton  t.  ftAaio,  51)  N.  H. 
418:  1  Bish.  .Mar.  and  Div.  g  269. 

IE  it  appear  Ihal  a  connection  appareDtly 
nmtrimoDiiil,  was  in  ilsorigin  meretricious,  It 
is  presumeil  10  contioiie  so,  until  tiiut  presump 
lion  is  overcome  bv  distinct  proof  of  marriage. 

CaHwriqht  v.  MeOovm,  10  West.  Rep.  5a3, 
131  111.  388:  F'ot/d  V.  Cal!vrl,  53  Mias.  87.  40; 
Sundie  v.  Pegram,  49  Miss  751,  758;  Badger  v. 
Badaer,  88  N.  Y.  648;  Barnum  v.  Banwm, 
-43  M(i.  251,  397;  Fatter  v,  Hawlty,  8  Hun, 
«8,  71;  Reg.  v.  Miilu,  10  Clark  &  F.  749; 
n>iRfi  App.  88  Pa.  294;  (hrgilt  \.  Wood.  63 
Mo.  501;  Hiompiion  v.  Thompton,  114  Mass.  606. 
668;  P/,ssici.'s  Enlatf.  2  Bcewat.  (Pa.)  179;  IV'ii- 
liamt  ¥.  Williattii.  48  WU.  477, 478;  Tvrpiji 
Publie  Admr.  2  Bredl.  434;  Com.  v.  titump. 
Pa.  138;  tf«n(2  v.  &aiy,  6  Binn.  (Pa.)  405; 
Beading  F.  Ia».  <£  T.  Ov^t  App.  4  Cent,  Rep. 
«78,  113  Pa.  204. 

No  ceremoDial  marriage  being  claimed, plain- 
tifi  can  ODly  establish  a  mai'nage  in  fact  b; 
proof  of  a  mutual  contract  per  verba  de  piyutnti, 
lo  become  tben  and  tliere,  Bod  be  bencefortb, 
busheod  and  wife.  Both 'parlies  still  living, 
this  coDlract  sLouid  of  course  be  proved  ex- 
presBly. 

Ciayton-T.  Warddl,  4  N.T.  230,  240;  Bisbop, 
Mar.  andDiT.  %2A&;  BeThoren  i.  Attii-Qen.  h. 
R.  1  App.  Caa.  693;  I'orl  v.  Ft>n,  70  IlL  484, 

T.  Bed(rrave,S8Md.93.9;:  Booua  v.  PurDell.lB  Ud. 
«0T:  Jones  v.  Jcnes.  46  M±  144:  Com.  v.  Hurley,  U  ' 
Qra;.  411.  412:  Cum.  v.  Uolt,  121  Waea.  01;  Proctor  j 
V.  Bl8«low.  S8  Mlob.  XSZ.  XH3:  Ueadsnon  v.  QitkIU, 
81  Hl^  RST.  iW:  Speara  v.  Burton. 81  Miss.  MT;  Car- 
Kile  T.  Wood,  es  Mo.  C01.  Gl%  Jobnsou  v.  Johnaoo,  I 
»  Mo.  IS:  PettlnglU  v.  McOregor,  12  N.  U.  m,  184; 
Stevens  v.  Kenl,  ST  N.  R.  4V;  EmersoD  v.  Sbav.  fi6 
N.H.  413,418;  Re  Taylor.  S  Paige,  ail.  SIT;  Chamber- 
lain V.  ChBmt«rlaln,Tl  N.  Y.  423,  427;  O'Gara  v. 
Eisenlohr,  US  H.  Y.  £09:  Jones  v.  Keddlck,  T«  N.  C. 
ao.  292;  Klcnnrd  v.  Brehm,  n  Pa.  HO,  141;  Com.  v. 
Stump.  6a  Ph.  1S2:  Btate  v.  Whaler.  ID  B.  C.  600,  HQ: 
Jackson  v.  State,  8  Tei.  App.  K.  02:  Nnrtbfleld 


vate,  II  uai.  am,  nuu. 

Mairiage  can  only  be  create 
— consent  of  tbe  parties,  mul     I 
cbaogeably  expressed,  at  on      i 
lime,  lo  l)e  to  eacb  other  thence 
and  wife. 

Civil  Code,  g  65;  Stewart, 
gii  46,  46,  80,  86,  104;  SvhJ,  ; 
MisB,  751;  Stala  v.  Wormnj, 
53^!,  6B3;  .Vaguire  v.  Magui 
183,  1M4;7Vm«v.  fianney,  31 
fjfmp/e  V.  Balrgmple,  2  Hapg.      i 

Mr.  T.  I.  Bergin  for  ruepi     I 

ThomtOD,  J.,  delivered  tt     [ 

Tbia  is  an  action  for  a  divo     i 
tbe  ground  of  adultery,  broii]     I 
June  Wbiic,  against  tbe  dcf    i 
E.  Wbiie,    Judgmeot  was  rec    • 
liS.     Defendant  moved  for  a  i    • 
tDOtioD  was  denied,  and  defeni 
appeal  from  tbe  judgment  and      > 
leiidant  denied  Ibat  hewaa  eve    i 
phiiuiiff.     He  claims  that  their 
tbe  wliolc  period  of  cobabiiaiic 
man  and  mistress.  Ootbisissut    . 
against  him.     Tbe  court  fount 
lacis:     Tbe   plaintiff,  Jane  W    i 
Ihiagtateln  ibe  month  of  May,    ' 
then  a  young  widow  of  tnent 
yeara  of  age,  with  an  infant  of    ! 
the  month  of  July,  ISQO,  the  d   ' 
City  of  SaD  Francisco,  eogaged 
acL  as  housekeeper  for  him  on     > 
Qeronimo.  situate  in  tbe  Count 
Compens:i1ion  of  (100  per   mot   1 
ance  of  this  eDgacemeDt.  plain   I 
place  of  defendant,  the  Sun  Gi 
10  act  as   housekeeper,  and   di 
bouaekt'eper  fur  deieadaDt.    6  i 


.  I  I 

Eds.  Kap-  406,  lU  Mass.  S85. 

Cobaliitation  and  repute  do  not  ■■ 
rlage;  tbe;  are  only  evidence  tec  I 
presumption  of  marrtage.  Curtwr  . 
10  West.  Bep.  S8»,  ];;i  111.  388;  Wadd 
dinghura,  4  West.  Rep.  834.  21  Mo.  ,4 

ecmal  InterooursB  which  tbe  pn 
contrary  to  law  cannot  form  eve 
DUirrlane.    rartwrlnhtv.  McOowii,  f 

Without  proof  of  subsequent  act  ■ 


VeiBl 
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relatil 


wHb  plalDilCTiBudiliereiiFrer,  in  lite  year  1851, 
■  cbild  VBH  bora,  Ihe  fruit  of  nxich  liiteicoume. 
About  Ibe  year  1858  HDOtber  child  was  Lorn  to 
the  paniet.  Beineen  the  biilb  oF  tLe  flrst  child 
and  tbe  lilrlbof  the  sccoad,  the  plaiuliffaDd de- 
fendant muiunlly  agreed  lomnrry,  and  did  mar- 
ry, each  oilier,  and  did  thereader  live  and  co- 
hiiliil  Uigetbcr  at  buibaDd  and  wife,  and  con- 
lioued  to  do  M  from  that  Lime  cutiiiiiuoug];  up 
to  a  abort  time  before  tlils  action  was  begun. 
Tlie  maniage  of  Ibe  i>ar(ieti  ivas  not  performed 
by  any  clergyiDHD  or  mioisUT  of  ibe  law,  but 
was  aawnted  b>  and  a.creed  iipcii  nod  entered  in- 
to by  ai;d  between  the  parties  tbcmBeWon,  and 
from  tliHltimu  lo  Ibe  commence >i> en t  of  Iliis 
action  the  parties  linveever  treated  nnd  held 
lacli  otlier  out  to  the  i-oinin unity,  llieir  friends 
■od  acquaint >ini.'en,  ea  liusband  and  wife,  and 
Ibey  have  alwavs  beeti  aocppti-d,  received  and 
treiilcd  a£  such  by  ibelr  friends  and  actjiiain- 
tanres  and  ibe  comuiunity.  Other  cbildi-en 
than  those  mentioned  were  born  to  the  parties. 
Al  Ibe  lime  this  suit  nas  bcGim  there  were 
twochiUlren  living,  the  fruits  of  the  intercourse 
brtwera  the  piiilici'.  One  of  these  was  a 
daughter,  named  Nellie,  bom  in  March.  1858. 
and  ilie  oilier  a  son,  nsroed  Willism,  iKini  In 
January,  ISTiO, 

]n  regard  to  tbe  issue  of  Ihe  marrinire.  It  is 
clear  Ihiii  there  wa"  never  any  ptoini»e  lo  mar- 
ry made  bc'lH-eeo  the  pariieneiilier  by  pret^eti' 
woidslp«r  wTbade  prrrtintijot  by  nurds  in  the 
future  {per  terli  defuturo).  But  ilia  ureed  on 
bebnif  of  plaintiff  ibet  the  evhience  shows  co 
babiiaiion  ami  rrpuie  sufficient  lo  establish  a 
marriage.  Such  eeemfl  U>  liave  licen  tbe  view 
of  llie  caB"  taken  by  Ibe  court  below.  Thai  a 
marriiiije  may  be  infirred  fiom  coliabitation 
seems  io  he  Ilie  b-eltled  Inn  of  mnsl  coiiDiriea. 
Tbe  Inn  of  Hcollund  ia  set  fottb,  and  the  raaia 
on  this  subject  ere  cotlecicd  and  commenlcd 
on,  by  a  karni-d  and  disiinfruished  wriU'r. 
PatilckFiBscr,  LL.  D.,  In  his  ableworli  on  the 
Law  of  ScoLlund  reyurdinj  the  relation  of  bus- 
band  and  wife.  Se  chapter  8  of  Prater's 
"Husband  and  Wife,"  the  work  above  reterred 


The  law  ja  thus  slated  In  the  InltM 
of  Ibe  chapter  Juxl  referred  In:  "It  a  man  and 
a  woman  cohabit  loi'eiberns  husband  and  wife, 
and  ore  held  and  repiilcd  by  their  nei^'hbiira 
and  fritncts  as  miirried  ncvsone,  Ibey  are  pre- 
Fiimed  to  liBve  etilcrcd  Into  mairlage."  The 
Irsmed  aiilbor  adds  (o  Ibe  above,  by  way  nf 
eiplnnuiion,  Ibal  "cobabitalion  and  repute  do 
not  make  matr.nce.  They  are  merely  ilemsof 
evidence  fiiim  which  it  n.av  be  inferred  Ihat 
a  marriiige  had  been  enUTca  into." 

Tlie  lucls  lu  evidence  must  be  such  as  lo 
Justify  the  Inference  that  matrimonial  con 
sent  had  been  interchanged  between  the  parlies. 
for  ibi-  malrimoriial  contiiict  ia  fiirmedliy  con- 
senl.aon  content  alone.  See  1  Fraser, Uusb. 
and  W.  Wi. 

J.ont  CrHnworIn,  In  his  JudirmenI  in  tbe  caae 
of  Campbell  ».  OimjibtU  (a  Scotch  appeal  nise) 
L  R.  1  H.  L.  Sc.2UO,30l.  thusexpria-ca  bim- 
Belf  on  (bis  aubtecC  "Jlarrinfte  can  onlv  exist 
as  the  resiili  of  mutual  aLTwmcnt.  The  con- 
duct of  the  piiiiies  snd  of  their  friends  and 
neighbors,  in  other  words  habite  and  tepute, 
7  L.  K.  A. 


swerable,  evidence  that  at  aonic  uQascerlatned 
lime  a  mutual  agreement  lomariy  was  entered 
lutD  by  (he  jwrties  passing  as  mun  and  wife.  I 
cannot,  however,  think  it  correct  to  say  Ihot 
li^tt  and  lepule  in  any  cnae  make  Ihe  inar- 
rlane;  ■  •  ■  but  I  prefer  lo  say  that  Aa4i(# 
and  repute  afford,  by  tbe  law  of  Scotland,  as, 
ludeed,  of  all  connliies,  t-vidcoce  of  mairiaM 
always  slrong,  and  in  Srotlund.  unless  met  by 
counter  evidence,  (ieneraliy  coiicluKive."  l/ir^ 
Weatburv  ohaervca,  io  tbe  same  case,  aa  fol- 
lows: "'EiceptioD  may  pos.'^ibly  l*e  taken  \a 
some  few  words  occuning  In  one  of  Ibe  judg- 
ments I  referring  to  a  judcmenl  in  Iht  court  he- 
low]  which  represenis  roliabi  till  ion  « lib  habit 
and  repute  as  a  mode  of  t-oulriiriing  man  ia;^ 
Petha|ia  it  mny  not  be  alricity  correct  to  sar 
ihalitisa  mode  of  cent  rnciiiig  maniiige.  It 
is  rntlier  a  mode  of  makini;  manifi-sl  to  lb* 
world  thai  tacit  consent  nblcb  Ihe  liiw  wilt  in* 
fer  to  have  been  already  Inten  hanged.  If  I 
were  to  enprcaa  what  I  collrci  from  tbedilTer- 
enl  opinliins  on  the  subject,  1  ahouhi  nlber  bo- 
inclined  to  express  the  rule  in  Ilia  folluwing 
language:  Tlial  cuhabllaiiun  oa  biisbaiK)  ana 
tvife  is  n  manifestalion  of  tlie  parties  bavins 
consented  lo  contract  ibal  rdnlton  inUrm.  R 
isaholctinc  forth  lo  Ihe  wot  Id.  by  the  manner 
of  daily  life,  by  conduct,  demeanor  and  habit, 
that  tbe  man  and  woman  who  live  tn;iether 
have  agreed  to  take  each  oi  her  in  marrlai^e.  and 
to  F^tand  in  tbe  mutunl  relalion  of  htubaiid  and 
wife;  and  wliea  credit  is  given  by  tbose  among 
whom  Ibey  live,  by  Ibeir  leliiiivi-a,  iieigbbors, 
friends  and  acquaihtances.  to  these  tpprr^enta- 
tioDsand  ibiscuniiuucdconclitcl,  then  baliil  and 
repute  arise,  and  attend  upon  the  colial>ilulioii. 
The  parlies  iire  bolden  and  repo^led  to  be  Iius- 
liHiid  and  wife;  anil  the  law  of  l^cothind  accept* 
ibla  combination  of  clrciiinsianccs  as  evideuc* 
ttiat  consent  lo  marry  has  licen  lawfully  inter- 
changed. Priibahly,  thercfon',  in  Ibe  correct 
expieasioD  of  the  law,  il  would  be  more  propet 
to  say  that  cohahiiailon,  wilb  habit  and  repute, 
Ua  n  ode  of  proving  the  fact  of  marriage,  lalh- 
er  than  a  mode  of  contracting  marrtatje."  Id. 
211.  To  thesame  elTecl  Islbe  opluion  of  lari 
MoncrillT  In  Lar»tcy  v.  Uriertun,  M  Ct.  Sess. 
Cus.  (3d  Beriesi  (Dunlop,  B.  &  M.)  CI.  and  ia 
/.oinrie  v.  MerffT,  »  CI.  Sess.  Cas.  (Sd  Series,) 
(Diinlop.  B   &M.)9aa. 

Thesame  nile  1*  recognized  by  Ibe  law  of 
England.  See  t.oodman  v.  Oualinnn.  £8  L.  J. 
N.  S.  Cli.  745;  Pluakett  v.  til-arpe,  1  I>*. 
Eccl.  ^41;  Bond  v,  liund,  2  Lee,  Ecel.  45; 
Didricar  v.  FauriL  R  Phillim.  Et-rl.  fiSO:  /'er 
try  V.  afTttp.2  W.  Bl.  8T7.  See  Siarkie,  Ev. 
4ih  ed  45,  where  Ibe  doctrine  iacxplHined. 

The  observations  nf  Sturkie  are  quotnt  itt 
1  Fraser,  Ilusbnod  and  Wife.  807.  See  also  rfr 
marks  of  Lord  Cranworth  in  CiimpbeU  v. 
Campbell.  L.  H.  1  H.  L.  Sc.  199.  21)0.  Fraser 
Klalesllialllieruleisachn'  wloigcd  to  ahmlirtl 
eiicnl  io  Code  Civil  of  Frunc -.  in  n  lalion  la 
Ibe  le^llimncv  of  children.  Fraser,  Uuabaiul 
and  Wife,  897,  808. 

Tlie  proof  of  marriage  bv  cohnhitnlinn  ani 
lepuie  bos  been  recognized  In  many  ciifcs  ii^ 
ilieUniie<lStatis.asin  Ftntonv.lleai.*io\ita. 
62;  Cliiytm  v.  Warden.  A  N.  Y.  220;  J'mn  t. 
llttuter,  2  La.  Add.  ZG4;  Barittim  v.  Jianumr 


V.  Uaviey,  B  Hud,  88;  Bielting'i  App.  BrewaL 
MS;  PureeU  t.  PuretU.  4  lien.  &  M.  012; 
BrinJOey  v.  BHntUy,  GO  N.  T.  107,  IDS; 
Bynn t.  JteDermoll,  JODaly, 438,  83 N.  Y.  46, 

«1  N.  T,  4B1.  naagtT  t.  Jtadgtr.  8S  N,  Y.  654; 
Van  Tvyt  v.  Van  Tiiyl.  67  Uarl).  287;  £om  v. 
Clark,  6  Paice.  680~S83. 

Tbat  a  mairia^  in  iliis  State  ma;  bn  petab- 
llslied  nf)*  terba  in  pnxunti,  or  by  a  coditjicI 
perieriu  d'fulVTO.eumiubieqventeeopvIa,  was 
recognizfdm  KataltofMcCauitar.d.  63  Cal.  677. 
The  coulroct  diaracterizpd  as  enlercdinlo  jjer 
•wSa  de  future  U  only  cvidpnf«  of  marriage  as 
provliif;  the  reqiiialie  mulrimonltil  coqkciiL 
Bucb  consent  1>  essonliiil  to  every  tnnrriage 
(1  Fraaer.  \iwh.  and  W.  4IB);anii,  prior  lotUe 
adoptiim  oEtbe  Civil  Codeiotliis  Klale.  con- 
Knt  alone  constituted  tnarria^.  Tbe  iaw  at 
llial  lime  was  correctly  exprefsed  by  Ibe  Latin 
vordB,  "eonttnuvt  non  eoneubitat'facil  nup- 
tial," Ab  colinbftniioD  and  repute  are  oai;  a 
mode  of  proving  the  required  cnnsenl,  and 
tliiis  es'iibiiflbine  mnrrince.  there  is  no  ronton 
Kliy  ILe  rules  above  stiited  regm  Jing  coliabila- 
tioQ  and  repute  did  not  oblain  in  lliin  Siaie 
during  Ibe  greater  pnri  of  tlie  period  of  the  co- 
babiiatioD  of  Ibe  panics  to  Ibis  aciion. 

1'\ie  evidence  in  ttiiH  case  plniuly  ahona,  and 
It  I*  so  found,  iIihL  the  in((rcourBe  between 
tbepariiesnasln  iiabrginniug  illicit  nnd  mere- 
tricious, and  it  Is  oiDlended  (1)  tiiat  it  is  pre- 
flunied  to  continue  illidt  and  meretricious  un- 
til aucfa  prcFum|ition  U  overcome  by  di-^tiocl 
proof  of  msrrJBKe;  and  (3)  tbat  mere  coaiioued 
CobabilQtioQ  and  rr putalion  of  marrla^  create 
DO  presutiiptinn  of  a  mWqiient  marring  In 
■u'-hoase.  Willi  regard  lotliiacoDleniioii,  we 
Uiink  it  maybe  considered  as  Bound  ami  sclik'd 
Ian  tbat  as  regards  llie  CDhnbit:itiOD  of  a  men 
and  woman,  not  shovrn  to  hnve  been  Id  Its 
origin  Illlcll.  tbcpresumpilon  is  tbat  It  is  lawful. 
Per  Loru  ElilOTi  in  Ciinningham  v.  (Jvnning- 
ham,  a  Dow.  P.  C.  482;  jwr  it^d  F.edesdale  in 
KiiDe  case. 

Tbe  law  alwaya  prcanmea,  In  the  Bb<M?nce  of 

Kroot  to  (be  contrary,  Hint  the  conduct  of  men 
lawful,  and  in  B(M:ord:iiice  with  tbe  rules  of 
moiuliiy.  Laptley  r.  Grierton,  1  II.  L.  Cos. 
Am. 

But  when  the  intercourse  was  illicit  from  tbe 
be^nntng,  it)  llie  absence  of  evidence  from 
wbicb  a  change  to  iLe  mnlrlmotdal  relnlion 
may  bo  inferred,  It  Is  prcpumed  to  continue. 
Tbe  state  of  ilMdt  inieriuurse  is  preBumcd  to 
couHnite  until  the  evideiire  shona  that  ibe  in- 
tercouraeof  the  partiea  bns  become  matrimonial. 

The  above,  weiliinb,  is  tbe  meaning  and  ex- 


In  eacb  of  these  cases  Ihe  wL  i 
lives  end  conduct  of  Ibe  piirtit 
to  see  if  they  did  not  prove  •  i  i 
and  repute,  aod  it  was  held  in  i 
Ibe  repute  was  Dot  geDeral  a  i 
sinifulBr  ami  divided. 

T lie  opinions  io  the  canes  i        i 
wore  examined  la  Campbell  v. 
as  the  "Breadalbaru  Cat^')  L. 
133,  and  tbe  langun^  of  the  i       1 
explained;  and  the  condusto 
was  tbai,  tlinugh  ttie  coDoecli 
ginning  illii  it,  yet  liie  Biiheeij 
tbe  parties  mi;;bt  Ije  such  as  to 
proof,  by  liabit  and  repute,  I 
atalus  bad  been  asjiumed.     Th 
lords  discussed  ibe  question,  i 
conclusiun  above  stated. 

In  tbe    Breada'bant    Otm  1 
arose  as  lo   the  legitimacy  of 
Caiiiplieli,  who  eloped  wiih 
Ludlow  in  17s0  or  17'jt.    Ltidl 
Up  to  tbat  time  no  mnrringe  c 
Tue  court  bold  thai  (be  eviriei 
after  tlial  tioie,  i|nd  during  tli     i 
Cauipbell,  the  habil  and  ropii'      ' 
form   and  uudivided,  and  esli 
rinn  l)etweeD  Campb«1laDdUi 
Ludlow. 

Tlie  rhange  must  be  (UCb  as  i 
out.     TbUiimst  be  so  when  I)j     : 
Its  origin  is  illicit,  and  there  U 
to  tlic  mairiage.     There  was  n: 
nor  Id  Ibe  VHl/ieugie  Can,    In      i 
u<,  as   la    the  l!alb--tigi»,  Ihci 
illidt  cobabiuiioD.    B<ire1y  tli    i 
change   Irom   mcie   illicit  cob     i 
mnrnape  CBQnot  tie  said  to  U    : 
il  licit  cohsbiiai  ion  cannot  estahl    i 
There  must  he  a  cbnnge  nperaii 
tation  which  tbe  law  regards  ai 
cbntiiie  may  be  operuttNl  by  c<    i 

la  (be  caw  of  f-apttey  t.  Oi  ■ 
Hie  BreaJaibam  Gate,  where  I  i 
hepnn,  one  of  the  parlies,  the  i 
husbanil  living.  In  (be  BrtmUi  i 
mnrriaee  waa  not  coulended  for 
lime  of  Ludlow,  [he  husband.  I  ? 
and  tbe  pauica  continuLil  locol.  ' 
time  until  the  deuib  of  Jamei 
ISOt!;  and  during  (hia  period  fro 
Ludlow,  lo  tbo  death  of  Ciinii  : 
doubiedly  from  17S3IO1B00.  (lie  ' 
Marie  Titanrbard,  waa  rcceiviKl  i  : 
his  wife  by  hisfBiniljr  and  fiicnd 
acquaint  a  ncco.  There  was  evi 
BreadtMatM  Caie  tending  to  b)|' 
had  been  a  farinal  mairiage  cfIiI  i 


beard  WIjUc  call  liar  "wife"  or  "Mri.  WLlie" 
to  Rpeitktnft  lo  or  of  lier. 

The  next  nilncH  wiu  Mrs.  Smttb,  tbeviifc 
«f  the  fuimar  niineM.  SLe  mei  the  pliiiulifl 
mbout  twenlT  Tears  agn  (iLia  tfetlirionj  nnx 
riveDon  ibe'triHl,  Id  Deceml>cr,lbei),Rnd  Mr, 
Wbite  nbont  lucnty-tHO  or  Iweiity -three  yenrs 
mco.  She  mel  Ibem  at  Albion,  Id  Mendocino 
CniiDly.  She  lived  ncnr  Ihem.  Knew  the 
children  Npllie  and  Willie.  Someliine*  ibi 
bad  seen  pkintlfT  and  defendant  bnlr  a  dnzi'ti 

So  tat  as  she  knew,  they  were  known  at  Al 
bion  as  &[t.  aixl  Kirs.  While.  She  had  benni 
tbe  defct'dnnt  mil  Hie  pin iu HIT  "Ibe  inndHm," 
'■mj  wife"  and  "Jane-"  She  wai  not  very 
furu  of  any  pnr'irnlnr  iiialancewhi'D  niiebcanl 
defendntitcoll  plninlillbiB wife.  Shewn*  vcrv 
p<.sL<ive  Rlie  hud  beard  Wbile  call  plnlniilT  hh 
wire,  and  more  than  once,  and  iLli  In  addresa 
to  7  ber. 

The  next  wiineig  ta  lira.  Relen  W.  Elm- 
boll,  V'bo  wiui  Ibe  ilsier  or  defendnnt.  Hns 
known  the  plnintlff  sin.-e  1866.     Bt^rxme  ac 

Suaiutrd  wllb  her  at  her  brotber's  (Wlilit's 
ou!>e.  in  Albion,  when  be  wns  keeping  Ibe 
bote!  there.  She  wns  intmdnced  to  her.  Cbu- 
sol  lell  how  ilie  win  Inlroduceil  to  ber.  Whb 
Introduced  by  bar  brother.  He  tiBiially  nd. 
dressed  l.cr  hs  "Jane."  and  in  spenkinz  of  ber 
be  culled  bur  "Mndam;"  and,  in  apeoking'  lo 
Ibe  cliiMren,  "your  moibrr."  Bho  does  nol 
lemember  ilmt  her  broiher  iniroduc^  plnioiill 
lo  ber  aahis  wife.  Dnt-a  not  rcmemlier  Ibnt  be 
told  her  (be  was  bia  wife,  llcr  uiiderslanding 
wan  tliiit  she  Piipi>nsed  abe  (plain i Iff)  was  bia 
Tife.  They  lived  oa  husband  and  wife.  She 
■nd  ber  fullier  and  mother  lived  In  Ibe  house 
with  them  elglil  nti'U'lia.  She  tesillj''i  further 
that  plniiililT  nas  received  and  irea  ed  by  her 
father  Bt^d  mother  irntber  end  mother  of  dc- 
feiidnni  also)  nnd  ihelt  nluilvce  aa  ibe  vih  of 
dereiidHiil.  Ebe  dues  not  remcnilier  bearine 
ber  iT'illier  speak  of  pl.iintiff  as  Sirs.  Wbiie. 
8be  Ibixigbt  it  a  liiile  peculiar  that  be  n:l- 
drea^ed  ber aa  "Jaiie"or  "Mndara."  She  riois 
not  know  that  she  8|>okeof  it  w  ile  living  nl 
the  lioti'l.  White  they  lived  Ibiuv  they  re 
garded  her  as  WbiU's  wife. 

lira.  W.  L.  .lenny  testified  that  alie  hnd 
krown  the  parties  nfnelcen  or  1«rnly  years. 
She  was  inin^liiced  lo  plainliff  by  a  ludy 
oaineil  Uuun Ingham.  Mr.  Wbile  was  n<  t 
prcKint.  White  never  InlrodiiceJ  plainliff  lo 
W.  lie  ahvHja  called  her  "the  mndnm." 
Knew  Ibe  childreo.  Titer  went  iiy  the  nainca 
«r  Nellie  White  and  Willie  White.  She  hnd 
sot  Uen  to  thi-Ir  boii-u  for  twenty  vcais.  B*. 
fnrellitiC,  iini'il  lo  call  llicte  once  In  a  while. 
Iluvi- tsnen  dinner  there  a  frood  mnny  tines. 
Sir.  Whilu  w;i8  presfiit.  The  witnesa  wiis  a 
man  led  woman.  She  always  thoitijht  the  pxr- 
Ufvaeicd  lowoids  encb  other  as  hti»b,ind  and 
wife.  Bhe  never  heard  biui  call  lier"«ife," 
The  rhihiien  mldro'scd  Mr.  While  and  ilie 
pbiinlilTaK  tlieir  f>ilbiTand  inollier. 

(jeor^-e  \V.  I..C  Mont  had  known  the  parties 
fnine  ten  or  iwi-lve  or  fonricen  jeiiis.  lliid 
frequently  taken  lunch  at  Wblie'a  bouse.  Ue 
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pearea  use  a  lamiiy  jivnig  m  uarmoDy. 

Miss  Annie  MauDing  bad  known  the  psriiea 
nhout  four  years.  She  ihlnks  tbey  acted  to- 
wards each  other  as  hitsbnnil  and  wife.  They 
scted  towards  their  children  ■•  ft  father  and 
tuDiher  should. 

Jerome  B.  Ford  became  acquainted  witb  de- 
fendant at  Albion  sometime  beiueen  ISBSand 
1805.  Was  ai  Ibe  hotel  in  Alhion  frequently. 
Hod  never  been  iutioduceil  lo  Jlrs.  White.and 
never  spoke  to  ber.  They  weresHid  to  l>e  (hen 
Mr.  and  Mrs.  While,— U  E.  While  and  wife. 
Had  known  the  panics  fourveara  next  March. 
Mr,  White  used  lo  speak  lb  phihilill  as  any 
mno  would  to  bis  wife.  Could  not  aa;  what 
name  he  called  Ler. 

B.  H.  Madison  testified  that  be  bad  known 
Mr.  While  ten  or  Utlve  vcnrs.  Had  visited 
I'le  bouse  scveml  limes  on  business,  and  tbinka 
b'onne  made  a  social  cull  nith  bis  wife  and 
el  lest  dnui;hter.  Bnib  White  and  plaintiff 
werepreseiit,  lie  called  ber  Alra.  White  in  ihe 
presi-nce  of  defeoJaiiE,  and  of  Ida  wife  and 
family. 

JiimPK  Brett  bad  beard  defendant  speak  of 
plaintiff  aa  bis  «ife.  Hip  (witness')  wife  ad- 
'Iresacd  plaiuliJI  In  presence  of  dtfendant  at 

James  Kenny  had  knnwn  the  parties  foe 
tivenly-flve  or  Iwenty-six  'cnrs.  llnd  known 
them  at  Cuffev'a  Cove.  lie  believed  the.r  bad 
lived  on  a  ranch  Ihcre  for  flvo  or  six  yeara  as 
Mr.  and  Mrs.  While.  Hownson  fiicodtyand 
social  terms  with  tlirm  during  'heir  resliienc* 
al  Ciiffey'B  Cove,  The  repuiation  "t  iheir  r»- 
IniloD  while  tbeyresidi-d  there  whs  t.'iat  of  man 
and  wife,  *o  fur  aa  he  ever  beanl,  Uefiitt 
cniled  at  defendant's  bouse.  Thfn  Mr.  Wbits 
liitioduced  ber;  "but  not  sure  di'fcndnnt  waa 
aecuslomcd  lo  apeak  to  me  and  to  others  in  my 
[.resence  of  plaintiff  as  Mrs.  Widle,  If  I  te- 
ni(;nib:'r  H^lit,  di-fendnot  Inttodiicod  me  ID 
pIxinlilT  as  bia  w  Ife;"  but  lie  baa  no  distinct  re- 
cnlleclinn  of  the  Inirodticin'r.  While  Hie  par- 
tics  lived  al  CutTey's  Covu,  hoard  a  luuior  that 

Kugune  Brown  had  known  dcfendanta  llltle 
over  l«eniy  years,  Ihe  plmniiff  a  hiilo  lew, 
white  ilicy  resiilcd  in  Meid'Hino  Coiinlv, 
He  knew  the  repnintlnn  la  the  comniiniitj  in 
which  the  parties  livcil  of  Ihe  lelation  they 
biire  to  eaeb  oiber  since  he  first  knew  Ibem, 
and  up  lo  Ihe  time  hegave  his  Irhliinnny.  lliS 
reputatfnn  waa  Jiat  tbey  l>veil  to;{eiher  as  mar- 
rieil  people  In  Menilodno  County,  and  bad 
never  beanl  anything  lo  Ibe  eonlrnry  unlillbia 
divoreecaaecnmeitp.  He  did  nollhink  liebnd 
cotilnundcd  bis  lni|  res>^ion  of  the  Iscla  wllb 
public  repulntioD  ibtTenf.  Ile*ird  her  culled 
iiis  wife  once  or  twice  In  Mcnd'icino  County, 
[lad  heurd  ber  enlleil  Mia.  White  frcqiienlty, 
hill  does  not  rlislincily  renieinl>i-r  of  hinriii|:her 
called  Mrs.  While  at  The  Aihion  II.-  could 
not  remeiMlicr  who  of  the  people  nt  Tlio  Al- 
bion he  hnd  henni  any  lli;'t  p^HiuiiJ  and  de- 
fendant wrie  husband  and  wife. 

Jlatk  D.  Gi\iy  tiMiflrii  tlmi  iie  >aw  plnlnliff 
nt  The  Ali<i<>n  once  In  la7:.     D^'feudaiit  luUO- 
di<ci-<l|.hiiniiiras  "the  uinilnm." 
I     There  Is  evideuce  here,  at  Icwii  aluce  1801, 
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of  cobabitatioD  and  repute  whicb  tends  to  sbow 
M  marriaKe  between  tue  parties.  Such  cobabi- 
tation  and  repute  *'isa  mode,"  as  said  by  Ixtrd 
West  bury  (n  CampbeU  v.  Campbell,  wpra,  '*of 
makinc  manifest  to  the  world  that  tacit  con- 
-sent  wbicb  the  law  will  infer  to  have  been  a1 
feady  interchanged."  L.  R.  1  H.  L.  8c.  211. 
The  repute,  wbicb  was  nearly  all  one  way 
prior  to  lci58,  afterwards  underwent  a  change. 
We  tliink  the  evidence  tends  to  sbow  that  the 

Cies  bad  agreed  to  stand  in  the  relation  of 
i)and  and  wife.  The  defendant  treated  the 
plain  tin  as  his  wife.  If  be  did  not  in  so  many 
words  formnlly  introduce  the  plaintiff  to  bis 
father  and  mother  and  sister  as  bis  wife,  his 
conduct  convinced  them  that  she  was  his  wife; 
and,  accordin;^  to  the  testimony  of  the  sister 
(Mrs.  Kimball),  she  and  the  father  and  mother 
of  defendant  received  plaintiff  and  treated  her 
4is  defendnul's  wife.  They  did  not  po  much 
into  ^(-iely,  but  in  the  contracted  circle  into 
which  thev  went  they  were  regarded  and 
treated  as  husband  andf  wife.  This  treatment 
was  induced  by  the  conduct  of  defendant  and 
plaintiiT.  We  do  not  tbiuk  that  the  law  requires 
the  formal  introduction  by  the  husband  of  the 
woman  as  bis  wife  to  each  meml)er  of  the 
fiocial  circle  into  whicb  they  go,  but  that  his 
conduct  shoulfl  juKtify  her  reception  in  such 
circle  as  biF  wife.  The  defendant's  stvlinsrthe 
plaintiff  **the  madam,"  might  well  induce  per- 
aons  to  ^%bom  be  so  introduced  her,  or  to 
whom  be  thus  spoke  of  her,  to  believe  that  she 
was  his  wife.  He  admits  that  be  did  introduce 
lier  as  bis  wife.and  this  is  evidence  that  be  some- 
times spokt  of  her  hp  bis  wife.  He  explains  the 
introduction  of  her  as  bis  wife  as  a  mode  of 
fibieldiug  bis  children,  but  sticb  mental  leser- 
vaiion  cannot  be  ronsideied  of  much  weiji^bt. 
The  crc<litto  be  given  to  such  reservation,  and 
the  weight  and  value  of  the  testimony,  are  mat- 
ters for  the  consideration  and  dciermlnation  of 
tba  court  Im'Iow.  That  tribunal  weighed  the 
testimony,  and  found  a  marriage;  and  tliere  is 
flot  such  a  lack  of  testimony  here  as  will  au- 
tborize  this  court  to  say  that'  the  evidence  was 
insuflicieut  to  justify  the  conclusion  of  the  trial 
court. 

But  il  is  urged  that,  inasmuch  as  the  divorce 
Is  sou|!ht  here  on  the  ground  of  adulteiy,  that 
«  mariiage  cannot  be  proved  by  cohabitation 
and  repute;  and,  to  sustain  this,  two  ctsei  are 
refeiRKl  to,  decided  in  ibis  court:  Oase  v. 
Case,  17  Cul.  GOO,  and  PtopU  v.  A'.derwn,  26 
Cal.  18H.  in  the  latter  oisc,  whicb  was  an  in- 
dictment for  murder,  a  witness  was  called  for 
the  people,  ubose  competency  was  challenged 
'by  the  defendant  on  the  ground  that  she  was 
i)is  wife,  ni  d  an  attempt  was  made  to  sbow 
that  such  v^as  the  relation  of  the  witness  to  the 
defendant  t>y  cohabitation  and  repute.  The 
court,  per  Snndeison,  Ch,J.,  said  that  the  gen 
cral  rule  is  that  such  evidence  was  admissible 
<citing  several  autiiorities  to  sustain  this  prop- 
osition), and  then  add»«*  **Action8of  crim.  con., 
clivorce,  indictments  for  bigamy  and  like  cases, 
where  the  niarria<[^  Is  the  foundation  of  the 
claim  to  be  enforced,  or  the  ciime  to  be  pun- 
ished, are  exceptions  to  this  nile."  20  Cal.  184. 
Coie  T.  Case  was  an  action  for  divorce  on  the 
{^und  of  ndiltery.  Tlie  only  evidence  of 
mariiaae  between  the  parties  to  the  action  was 
4jat  of  cohabitation  and  reputation.    It  ap- 


peared  tbat  defendant  bad,  after  this  cohabita- 
tion, married  anotiier  person.  The  evidence 
of  cohabitation  and  reputation  was  objected  to, 
and  tnis  court  held  it  inadmissible.  The  court, 
per  Cope,  /.,  said:  "We  think  tbat,  Under  the 
circumstances,  an  actual  marriage  should  have 
lieen  proved.  The  general  rule  tbat  in  actions 
of  this  nature  the  marriage  may  be  inferred 
trom  the  cohabitation  of  the  parlies,  we  do  not 
understand  to  be  applicable.  We  cannot  in- 
dulge this  inference  without  presuming  that 
the  defendant  has  beengudty  of  the  crime  of 
bigamy;  and  the  fact  that  it  involves  such  a 
piesumplion  is  suflicicnt  to  repel  it.  In  the 
absence  of  criminative  proof,  it  is  never  to  be 
supposed,  as  a  matter  of  legal  presumption, 
tbat  a  person  has  violated  the  criminal  law;  and 
(he  presumption  in  favor  of  innocence,  says  a 
learned  viriter.  is  not  conQned  to  proceedings 
instituted  with  a  view  of  punishing  the  sup- 
posed offense,  but  holds  in  all  civil  suits  where 
It  comes  collaterally  in  ques  ion."  The  learned 
justice  then  proceeds  to  quote  two  extracts 
from  Bishop  on  Marriage  and  Divorce,  and  re- 
fers to  Rez  V.  Tiryuiug,  2  Ham.  <&  Aid.  88d» 
and  Clayton  v.  WardeU,  4  N.  Y.  230.  The 
cases  cited  sustain  the  decision  of  the  court  in 
'  aee  v.  C'lee.  But  it  will  be  observed  that  in 
both  cases  there  had  been  an  actual  marriage, 
by  wbicb,  if  there  was  a  prior  actual  marriage, 
the  party  would  have  been  guilty  of  a  viola- 
tion of  the  criminal  law  fiom  having  commit 
ted  the  offense  of  bi^my.  Caw  v.  Com  and 
the  two  cases  go  no  further  than  what  is  just 
above  pointed  out,  and  they  proceed  on  the 
ground  that  where  a  presumption  of  marriage 
is  met  by  the  presumption  of  innoren«'%,  which 
the  defendant,  on  his  trial  for  bigamy,  has  a 
right  to  make,  the  weaker  presumption  gives 
wajr  to  the  stronger,  which  is  the  presumption 
of  mnocence.    This  question  is  considered  and 

Saased  on  in  a  criminal  action  in  People  v. 
'eiUn,  58  Cal.  218,  and  is  thoroughly  discussed 
in  Jonee  v.  Jones,  45  Md.  157,  158»  48  Md. 
397,  898  (t  s  q.  In  every  ca«e  above  referred 
to,  the  strife  wasljetween  two  marriages;  the 
antecedent  marriage  being  ono  atlempU.*d  to  be 
made  out  by  the  presumption  cr  inference  from 
cohabitation  and  repute,  and  the  other  an  ao- 
tual  marriage.  See  7\if/lor  v.  Taylor,  1  Lee, 
tccl.  571,  6  Eng.  Eccl.  itep.  454;  Rex  v.  Tvty- 
ning,  2  Bam.  &  Aid.  3H6;  PauHney  v.  Fair- 
haven,  Brayt.  185;  tknser  v.  /iotoer,  1  Pen.  & 
W.  450;  Myalt  v.  Myott,  44  111.  478;  State  ▼. 
Ho'lffskins,  19  Me.  15«,  159. 

The  presumption  of  innocence  will  only  arise 
when  there  is  evidence  brought  lo  show  that  a 
party  has  been  guilty  of  a  penal  oHensc;  and 
this,  we  think,  is  the  meaning  of  the  portions 
of  the  text  of  Best  on  Presumptive  b^vldence 
(page  04),  and  Bi<(bopon  Marriage  and  Divorce 
(sections  824,  825'.  referred  to  in  CVw/»  v.  ("ate. 
The  language  in  the  work  on  Presuujptive 
Evidence  denotes  that  a  violation  of  the  crimi- 
nal law  is  referred  to.  The  author  8a}s  that 
the  presumption  of  innoceuce  is  not  confined 
to  proceedings  for  punishmg  the  supposed  of- 
fense, but  holds  in  all  civil  8uit:S  where  it  comes 
collaterally  in  question.  Whnt  can  it  re^cr  to 
but  to  the  olTense  whicb  is  puuishnhle?  It  la 
evident  that  Bishop,  in  the  extract  made  in  the 
opinion  (17  Cal.  pp.  600,  601).  refers  to  adul- 
tery as  an  offense  against  the  public  law.    He 
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speakB  of  the  beofgD  Influence  of  the  presump- 
tion of  innocence,  "in  order  to  prevent  the  sus- 
picion tbat  an  offense  has  been  committed.*' 
We  cannot  And  this  section  (825)  in  the  last 
edition  of  Bishop  on  Marriage  and  Divorce. 
In  section  442  (vol.  1)  Bishop  states  the  rule 
thus:  "The  marria;;e  has  been  required  to  be 
proved  by  evidence  other  than  of  cohabitation 
and  repute  in  actions  for  criminal  conversation, 
and  indictments  for  polygamy,  for  adulterv, 
for  incest,  and  for  loose  and  lascivious  cohab- 
itation/'— citing  cases  which  sustain  this  as  to 
adultery.  It  will  be  remarked  that  he  con- 
fined this  rule  to  indictments  for  adultery. 
This  con  Id  only  be  so  where  adultery  was  an 
indictable  offense.  Now,  we  have  no  statute, 
and  never  have  had  one,  in  this  State,  making 
mere  adultery  a  penal  offense.  It  was  not  a 
penal  offense  at  common  law.  4  Bl.  Com.  65. 
The  stature  in  this  State  makes  the  living  in 
open  and  notorious  cohnbitation  and  adultery 
an  offense.  See  Slat  1871-72,  p.  880;  People  v. 
Gates,  46  Cal.  52. 

Section  123  of  the  Act  concerning  crimes  and 
punishments  only  refers  to  adultery  between 
persons  living  within  the  degrees  of  consan- 
guinity withm  which  marriages  are  declared 
by  law  to  be  incestuous  and  void.  We  think 
that  the  weight  of  authority  shows  the  rule  to 
be  that  evidence  of  cohabitation  and  repute  is 
admissible  to  show  a  maniage  in  all  cases 
where  there  is  no  question  of  a  public  offense 
involved. 

The  statement  of  the  rule  in  Peopfev,  Ander- 
ion,  supra,  as  re^cards  actions  for  divorce,  is  a 
mere  dictum,  outside  of  the  case,  and  is  not 
sustained  by  the  decided  cases  or  by  the  law. 
There  are  cases  which  tend  to  show  that  such 
evidence  is  admissible  in  a  civil  action  when  it 
proved  the  commission  of  a  public  offense. 
Archer  v.  Uaitheock,  6  Jones.  L.  (N.  C.)  421, 
422,  428;  Sneed  v.  Emng,  6  J.  J.  Marsh.  464, 
491 

Id  Jewea  v.  Jeioell,  42  U.  8. 1  How.  224  [11 
L.  ed.  UU],  the  evidence  seems  to  have  been 
admitted  by  the  lowercourt  without  objection, 
and  the  point  was  not  distinctly  made  in  the 
supreme  court.  In  the  North  Carolina  case  it 
is  said  that  the  only  exceptions  to  the  rule  are 
an  indictment  for  bigamy  and  an  action  for 
criminal  conversation.  The  court  expressed 
the  opinion  that  what  is  competent  evidence  in 
one  case  ought  to  be  so  in  another.  In  this 
case  the  evidence  was  admitted  in  an  action  of 
ejectment  to  defeat  rights  under  a  second  mar- 
nage,  though  the  second  marriage  was  for- 
mally solemnized  and  proved  by  direct  evi- 
dence. Gardiner,  /.,in  a  dissenting  opinion 
in  Clayion  v.  WardeU,  svpra,  expressed  the 
opinion  tbat  such  evidence  should  be  held  ad- 
missible in  all  ca^es.  He  said  the  distinction 
between  civil  actions  and  criminal  or  quasi 
criminal  proceedings  was  established  by  Ixfrd 
Mansfield,  and  has  been  adopted  without  ques- 
tion or  investigation,  apparently.  We  think 
such  evidence  was  admissible  oere,  and  tbat 
nothing  in  Case  v.  Case  is  adverse  to  it.  The 
point  was  not  decided  in  People  v.  Antferson, 
It  was  not  involved  in  the  case,  and  we  are 
convinced  that  the  dictum  there  pronounced  is 
not  sustained  by  authority  or  law. 

It  appears  that  a  deposition  of  the  plaintiff 
had  been  taken  herein  previous  to  the  trial  and 
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returned  to  the  court  below.  During  the 
examination  of  the  plaintiff,  defendant's  couzi- 
8el,  with  a  view  of  showing  contradictory  state- 
ments made  by  her,  read  to  her  from  this  depo- 
sition several  questions  and  answers,  and  iti- 
quired  of  the  witness  "if  that  was  correct;"* 
'*l9  that  what  you  said  thenr'  "Is  that  true?"* 
An  obiection  was  made  to  this  mode  of  croa^- 
examination.  The  court  sustained  the  objec- 
tion, and  the  defendant  excepted.  The  court, 
no  doubt,  would  have  allowed  the  defendant 
to  put  in  such  portions  of  the  deposition  as  he 
might  have  selected  to  discredit  the  witness. 
The  defendant  certainly  has  a  right  to  show  the 
contradictory  statements.  To  do  this,  as  the 
witness  was  a  party  to  the  action,  it  was  not 
necessary  to  call  her  attention  to  the  statements 
formerly  made,  inconsistent  with  her  state- 
ments made  on  her  then  examination.  Uer 
statements  appearing  in  the  dci)osition  were 
admissions,  and  might  have  been  offered  as 
such.  The  mode  of  cross-examinatiun  wasol>- 
Jectionable.  It  consumed  time  in  doing  what 
was  utterly  useless  in  asking  the  questions  as 
above  stated.  The  court  has  the  power,  and 
should  have  it,  to  control  the  mode  of  exami- 
nation  of  a  witnesft,  provided  it  does  not  treoch 
on  the  rights  of  a  party.  The  defendant  might 
have  put  in  portions  of  the  deposition  to  show 
the  contradictory  statements,  and  the  court 
would  have  allowed  tbe  plaintiff  to  put  in  the 
remaining  portions.  The  deposition  was  sub- 
sequently offered  and  admitted.  The  state- 
ments which  the  defendant  desired  to  get  be- 
fore tbe  court  did  thus  get  before  it  In  this 
state  of  the  case,  conceding  that  the  court  erred 
in  its  ruling,  putlinga  stop  to  defendant's  mode 
of  cross-examination,  the  error  was  rendered 
harmless  to  the  defendant  by  placing  tbe  depo- 
sition before  the  court  as  evidence;  and,  as  no 
injury  was  done  by  defendant,  there  can  be  no 
reversal  for  such  ruling. 

It  is  objected  that  the  plaintiff's  counsel  was 
permitted  to  ask  of  the  plaintiff,  on  Ler  re- 
examination, a  miestion  admitted  by  the  court 
to  be  leading.  The  allowance  of  leading  ques- 
tions, it  is  a  well-settled  rule  in  tbis  State,  is  io 
the  discretion  of  the  trial  court,  and  there 
sbould  be  no  reversal  for  such  allowances,  un- 
less there  is  a  manifest  abuse  of  this  discretion. 
As  we  find  no  such  abuse  here,  there  is  no  error. 

The  admission  of  the  mortg^e  of  plaintiff 
and  defendant  to  W.  B.  Spears,  over  the  ob- 
jection of  defendant  that  it  was  irrelevant,  is 
not  error.  When  tbe  court  tries  the  case,  this 
court  never  reverses  for  the  admission  of  irrel- 
evant evidence,  unless  it  appears  i  hat  the  court, 
in  making  its  decision,  relied  on  the  irrelevant 
evidence.  It  does  not  appear  herein  that  tbe 
court  relied  on  such  evidence.  Conceding  that 
the  admission  of  the  acknowledgment  of  the 
mort.age  was  erroneous,  the  court  is  of  the 
opinion  that  the  evidence  is  of  so  trifling  a  char- 
acter thnt  it  could  not  have  prejudiced  plain- 
tiff, and  it  declmes  to  reverse  for  such  rulmg. 

It  is  contended  that  there  is  no  finding  on 
the  issue  of  extreme  cruelty,  which  was  plead- 
ed by  defendant  in  recrinnnation.  The  court 
is  of  opinion  that  the  evidence  on  this  issue 
was  insufficient  to  have  sustained  or  justified  a 
finding  by  the  court  below  of  extreme  cruelty 
by  plain tUf  to  defendant.  The  only  evidence 
worthy  of  consideration  Is  that  regarding  tbs 
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flring  of  a  pfstol  behiod  defendant  by  plaintiff 
many  yean  before  the  former  quit  living  with 
the  latter.  From  this  circumstance,  it  is  evi- 
dent (hat  defendant  did  not  regard  himself  in 
Eeril  or  dani^er  of  any  kind  from  plaintiff.  If 
e  bad  regarded  himself  in  danger,  he  would 
Dot  have  continued  to  live  with  her  for  five  or 
six  years  after  the  firing  of  the  pistol  occurred. 
As  the  evidence  would  not  have  Justified  a 
finding  of  extreme  cruelty  on  the  part  of  plain- 
tiff, and  as  this  court  would  have  reversed  for 
such  a  findincr,  as  not  justified  by  the  evi- 
dence, if  it  had  been  made,  it  will  not  reverse 
for  want  of  such  finding,  and  send  the  cause 
back  fur  a  finding  on  that  issue. 
Judgment  and  ord&r  affirmed. 

We  concur:  McFarland*  J,;  Sharp- 
stein*  J,;  Pater  son*  /. 

Fox,  J,: 

I  concur  in  the  Judgment  I  think  that  the 
first  part  of  the  second  finding  negatives  every 
allegation  of  extreme  cruelty  made  by  the  de- 
fendant, and  that  a  separate  finding  upon  that 
subject  was  unnecessary.  The  other  errors  of 
law,  if  they  were  errors,  are  of  so  insignificant 
a  nature  as  that  they  could  not  possibly  have 
changed  the  result.  It  is  true  that  consent  lies 
at  the  foundation  of  every  marriage,  and  with- 
out consent  there  can  be  no  marriage;  but  as 
was  said  in  Campbell  v.  Campbell,  cited  by  Mr. 
Justice  Thornton,  there  are  cases  in  which  a 
tacit  coubeot  will  be  inferred.  Even  under 
our  Code  it  will  be  presumed  "that  a  man  and 
woman  deporting  themselves  as  husband  and 
wife  have  entered  into  a  lawful  contract  of 
mariiage."    Code  Civ.  Proc.  g  1963,  subd.  80. 

And  after  a  quarter  of  a  century  of  that  kind 
of  deportment  towards  each  other,  and  towards 
the  world,  the  parties  ought  to  be  estopped  to 
deny  such  presumption.  Then  the  conclusive 
presumption  arising  under  subdivision  8,  g  1063, 
id.,  ought  to  prevail:  "Whenever  a  party  has 
by  his  own  declaration  or  act .  .  .intentionally 
and  deliberately  led  another  to  believe  a  partit^u- 
lar  thinfiT  true,  and  to  acjt  upon  such  belief,  he 
cannot,  in  /iny  litigation  arismg  out  of  such  dec- 
laration or  act  ...  be  permitted  to  falsify  It" 

Works,  J,: 

I  dissent.  To  my  mind  the  evidence  shows 
conclusively  that  these  parties  were  never  mar- 
ried. Cohabitation  and  repute  may  be  suffi- 
cient to  raise  a  presumption  of  marriage,  and, 
if  undisputed,  authorize  a  Judgment  vo  that 
effect;  but  here  the  testimony  of  both  of  the 
parties  shows  l)eyond  any  question,  not  onlv 
that  the  intercourse  of  these  parties  was  illicit 
in  the  beginning,  but  that  it  continued  to  be  so 
up  to  the  time  of  their  separation.  The  posi- 
tive and  direct  evidence  of  both  of  the  parties 
is  that  there  never  was  any  promise  or  agree- 
ment to  marrv,  or  to  live  together  as  husband 
and  wife.  Therefore  the  evidence  of  cohabi- 
tation and  repute,  which  in  this  case  is  ex- 
tremely weak  and  unsatisfactory,  cannot  and 
should  not  prevail.  A  mere  presumption  of  a 
marriage,  arisin|f  from  cohabitation,  cannot 
Btand  as  against  positive  evidence  to  the  oon- 
trary  by  toth  of  the  paniea  interested. 

Petition  for  rehearing  denied. 
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Charlet  ASHTON,  Appi., 
«. 

DA8HAWAT  ASSOCIATION  «<  oZ. 
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!•  The  donatioii  by  tmstees  of  aa  in- 
oorporated  benevolent  aesoeiation  to 

eaob  member  in  punuanoe  of  an  unanimous  vote 
of  the  members  present  at  a  meetin^r  when  the 
vote  was  taken,  of  a  certain  sum  for  past  serv- 
ices, when  no  services  had  been  rendered  other 
than  suoh  as  the  parties  were  bound  to  render  aa 
members,  is  a  misappropriation  of  corporate 
funds,  the  restoration  of  which  may  be  compelled 
by  a  member  who  was  not  a  party  to  the  trans- 
action. 
£•  A  demand  on  the  tmateee  of  a  corpora- 
tion to  restore  funds  misapplied  Is  not  necessary 
before  an  action  by  a  member  to  compel  suoh 
restoration,  where  the  trustees  themselves  were 
parties  to  the  unlawful  transaction,  and  defend 
the  action  on  the  irround  that  their  acts  were 
rightful. 

(November  22, 1889.) 

APPEAL  by  plaintiff  from  an  order  of  tha 
Superior  Court  for  the  City  and  County  oi 
San  Francisco  denvin^  his  motion  for  new  trial 
after  a  judgment  of  nonsuit  in  an  action  brought 
to  compel  the  restoration  of  certain  corporate 
funds  alleged  to  have  been  misappropriated. 
Reversed. 

The  facta  sufficfentlv  appear  in  the  opinion. 

Messrs.  S.Heydenfeldt»  Jr.,  and  Joseph 
P.  Kelly  for  appellant. 

Me86rs,  Tilden  ft  Tilden  and  Dayid  Mc- 
Clure  for  respondents. 

Sharpstein,  /.,  delivered  the  opinion  of 
the  court: 

This  was  a  suit  by  Charles  Ashton,  a  mem- 
ber of  the  Dashaway  Association,  against  the 
corporation,  its  five  trustees,  and  a  majority  of 
the  other  members,  to  compel  the  re!»toration 
of  funds  allo>;ed  to  have  been  misappropriated. 
The  trial  court  nonsuited  the  plainiiff,  who  ap- 
peals from  an  order  denying  his  motion  for  a 
new  trial.  The  origi::al  association  was  an  un- 
incorporated temperance  society.  It  was 
formed  in  January,  1859,  at  the  Howard  En- 
gine House,  by  seventeen  public-spirited  men, 
who  took  a  pledge  to  abstain  trom  all  intoxi- 
catinar  drinks,  except  for  medical  purposes,  the 
necessity  of  which  was  to  be  certined  by  a  phy- 
sician, and  adopted  a  constitution  and  by  laws. 
The  initiation  fee  was  fixed  at  twenty-five 
cents,  and  the  dues  at  twelve  and  one  half  cents 
a  week.  The  preamble  was  as  follows:  "We, 
the  undersigned,  anxious  to  advance  our  own 
interests,  and  to  promote  a  spirit  of  good  feel- 
ing, not  onlv  amongst  ourselves,but  our  friends, 
and  being  impressed  with  the  importance  of 
concentrated  effort  to  accomplish  the  object, 
and  desirous  of  forming  ourselves  into  an  asso- 
ciation in  which  we  may  labor  together  for  the 
end  proposed,  have  framed  the  annexed  con- 
stitution," etc. 

It  was  provided  that  "it  shall  be  the  duty  of 
members  to  seek  out  their  friends  in  the  ci^ 
and  vicinity,  and  bring  them  to  the  meeting, 
and  introduce  to  the  members,"  and  "to  assist 
those  members  who  are  in  need  to  obtain  em- 
ployment, and  aid  and   encourage  the  poor 
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ond  needy,  an  far  at  lay  in  tbeir  power." 
The  name  adopted  was  the  ''Dashaway 
ikasociaiion, '  the  menninji:  of  whicb  is  said 
to  be  Uiat  it  was  tlie  object  to  euroura«re  the 
members  and  their  friends  to  "dosb  away"  the 
intozicalin^  cup  from  tbeir  lips.  Id  May,  1859, 
A  more  extended  consiiluiion  was  adopted. 
After  renting  that  tlie  original  plans  were  "lo 
bring  under  our  banner  ail  inebriates,  not  only 
here,  but  in  other  parts  of  the  State,"  it  pro- 
vided for  the  establishment  of  branch  associ- 
ations, aid  that  all  persons  ad  milled  as  mem- 
bers should  take  the  pledge.  The  su balance  of 
the  previuiis  constitution  was  adopted. 

The  enterprise  seems  to  have  received  the  ap- 
probation  and  assistance  of  the  public.  The 
press  gave  it  encourairement;  ttie  Reverend 
Thomas  Starr  King  consented  to  deliver  a  lee- 
tute  for  its  benefit;  and  donations  of  books,  of 
building  materials  and  of  money  were  re- 
ceived. On  one  occasion  the  Association  re- 
ceived a  ''donation  in  money"  of  $  57.50;  on 
another,  a  subscription  of  f  1,200;  on  another, 
$2,107.88;  on  another,  $134.50:  on  another, 
$154.75, — and  letters  of  sympathy  were  re- 
ceived irom  other  States.  In  1880  the  Asso- 
ciation purchased  a  lot  on  Post  Street,  near 
Dupont,  for  the  sum  of  $6,250,  and  a  building 
was  erected  u|>on  it  for  the  use  of  the  Associa- 
tion. This  is  the  lot  which  was  subvequeotly 
sold,  as  mentioned  below.  It  was  mortgnAed 
for  imrt  of  the  purchase  money,  and  subse- 

?[uen»ly  other  mortgages  were  placed  upon  it. 
n  1802  ilie  Association  was  incorporated.  The 
articles  were  eviflcntly  framed  under  the  pro- 
visions of  the  incorporation  of  ''religious,  so- 
cial. l)enevolent  and  learned  associations."  1 
Hittell,  Qen.  Laws,  ^  1024  et  seq. 

There  was  no  capital  stock.  The  articles 
state  that  the  or^niziition  was  "a  benevolent 
Association,  formed  for  the  purpose  of  pro- 
moting the  cause  of  temperance."  A  ''home" 
for  the  care  of  inebriaies  was  provided,  under 
tlie  auspices  of  the  Association;  but  for  this  pur- 
pose a  i>eparate  corporation  was  formed. 

The  Association  had  a  numerous  member- 
ship. "There  were  {$,16i  names  l)efore  the  in- 
corporation, and  4,9ii4  since  the  i  corpora- 
tion." In  18^2,  however,  from  some  cause 
which  is  not  explained  by  the  record,  the  mem- 
bership had  dwindled  to  50;  and  in  the  follow- 
ing year  uot{(*e  was  given  of  ameeticgof  uiem 
bers*  to  consider  the  question  of  selling  the 
property  al)ove  mentioned,  in  onler  to  pay  the 
indeble(ino.<«s,  "and  to  reinvest  in  other  prop- 
erly suitable  for  the  Ansociation."  At  this 
meeting  a  resolution  was  passed  that  the  trus- 
tees be  instiucted  to  sell  the  propeity,  pay  the 
indebtedness  "and  purchase  other  cheaper 
property  suitable  tor  the  uses  and  purposes  of 
Uke  As  ociallon."  A  petition  for  leave  to  sell 
the  property  was  accordingly  filed  in  the  su- 
perior court,  slating,  among  other  things,  that 
the  Association  was  incorporated  "purely  and 
solely  for  the  benevolent  and  laudable  purpose 
of  aiding  and  promoting  the  cause  of  teniper- 
auce,  and  not  (K'cuniary  profit;"  bnd  the  court 
granted  leave  to  sell,  reciting  in  its  order  the 
above  oientioned  resolution.  The  property  was 
then  sold  for  the  sum  of  $150,000.  Of  this  sum 
$45,000  was  usetl  in  dischar^fing  inclebtedness; 
$<i]  ,543.54  was  placed  in  savings  banks,  where 
it  is  to  be  presumed  that  it  now  is;    and  |.73,- 
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500  was  divided  among  40  mf^mhers,  Including 
the  truMtees.  The  answers  deny  tuat  the  de- 
fendants "unlawfully  or  fraudulendy"  lookoi 
received  any  of  the  money,  or  tuat  ihey  took 
or  received  any  money  "ihat  was  held  by  ssid 
corporation  in  trust,'  but  do  not  denv  the  Ink- 
ing or  receiving,  and  tiic evidence  oi'ihe  taking 
is  uncontradicted. 

At  tt  meeting  of  the  members  held  Id  De- 
cember, 1883,  the  minute-book  shows  the  fol- 
lowing entry:  "Brother  Eagan  then  moved 
that  (he  Association  donate  to  each  member  in 
good  standing  ihe  sum  of  $1,500  for  pHSt  serv- 
ices, on  signing  a  receipt  for  the  same.  Car- 
ried unanimouslv."  And  this  is  followed  by 
a  receipt  in  the  following  form:  "San  Fran- 
cisco, Deceniber  81,  18ii3.  We,  the  under- 
signed, members  of  ibe  Diuthaway  Associaiion, 
acknowledge  the  receipt  of  $1,500,  dou.-iied  to 
us  for  past  services  by  order  of  the  As8r>ciii- 
tion."  This  receipt  was  signed  by  4»  n^embers, 
including  the  trustees,  the  sum  of  $1,50J  being 
opposite  each  name. 

it  was  admitted  at  the  trial  "that  th^re  were 
no  services  rendered  by  the  defend  ant  meiubers 
other  than  in  the  line  of  l)eing  good  and  efficient 
memlx'rs  of  the  organization,  in  accoraance 
with  the  constitution  and  by-laws  and  general 
objects  of  the  Association,  and  thai  that  is  all 
any  of  the  defendants  rendi-red  to  the  society." 
The  b^-laws  provhle  that  "no  ollicer  of  tills 
Association  shall  receive  compensation  for  bis 
services,  except  the  secretary  and  collector, 
who  shall  receive  such  compensation  as  may 
from  time  to  time  be  fixed  by  the  A^-sociation. 

It  is  admitted  by  the  pleadings  Hint  the  As- 
sociation "still  is"  a  corpomiion,  and  no  pro- 
ceedings for  its  voluntary  dis^lution  at  c  shown. 

The  argument  for  the  respondents  i&ihattba 
organization  was  not  a  charily,  in  its  legal 
sense,  and  that  therefore  it  could  do  what  it 
pleased  with  its  proper t v.  "Take  all  Uie  avi- 
dence,"  say  the  learned  counsel,  "search  the 
record  through  and  through, and  iiolone  word 
indicating  a  charity  can  be  found."  We  do 
not  find  it  necessary  to  decide  this  question, 
and,  for  the  purposes  of  this  opinion,  shall  as- 
sumi*  that  the  Association  stands  up<xn  the  same 
foo-.ing  as  any  other  private  uor|)onitioo.  So 
regarding  if,  we  think  it  clear  that  any  mem- 
ber has  the  right  to  the  aid  of  the  courts  in 
setting  aside  such  a  plain  misappropriation  of 
the  corporate  funds  as  is  above  shown.  That 
any  stockholder  or  member  has  this  right  in 
equity  is  well  established.  The  rule  is  thus 
stated  in  a  recent  work:  "Even  the  majority 
have  no  right  to  direct  the  afTnirs  of  a  oorpo* 
ration  except  in  accordance  with  the  provis- 
ions of  its  charter,  for  the  powers  of  Ihe  ma- 
jority are  derived  wholly  from  the  agreement 
of  the  stockholders,  as  set  out  in  the  charter; 
and  every  individual  stockholder  has  the  right 
to  stand  upon  his  contract,  and  forbid  any  de- 
parture from  its  terms.  It  may  accordingly 
be  stated  as  a  nile  that  any  departure  from  the 
chai  tercd  purposes  of  a  corporation  is  an  i" JaiT 
to  every  individual  stockholder,  for  which 
equity  will,  under  prooer  circiinistnnces,  pro- 
vide a  remedy."    Moiawetz,  I'liv.  Corp.  ^  408. 

Another  learned  writer  says:  "It  is  ttUra 
tires  and  Illegal  for  the  boaiu  of  directors  U» 
donate  the  funds  of  the  corporation  to  chari- 
table or  public  purposes,  or  to  aid  corporations 
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4>f  a  sfmflftr  clmnicter,  however  prai worthy 
the  piiri'oae  of  the  doiiatioa  mny  be.  Nor  can 
^e  directorA  legnlly  use  the  funds  of  the  cor- 
|)oniiion  to  induce  promoters  toabaniloD  a  pnv 

Ed  rivHl  company.  A  stockholder  may  eo- 
the  directors  from  miilcinis;  free  of  tolls  a 
^  fiom  which  a  corporation  derives  its  in- 
•come.  The  directors  mny  be  held  liuble  for 
alhjwing  the  prcsidcat  to  use  the  corporate 
funds  for  lobby iuj?  purposes.  Ad  uoreaf^on- 
«ble  use  of  the  corpoiiite  profits  of  a  leased 
rai^irond  to  build  up  and  intprove  the  lessor 
railroad,  \%itbout  reference  to  the  rights  of  the 
lormer,  hns  been  held  i.o  be  ji;oo(lCHU>«eof  com 
plaiui  on  the  part  of  asiockholdcrin  the  leaded 
railroad  company;  and,  in  genend,  any  mis- 
■ap plication  or  wshtc  of  the  pro|H»rty  of  a  cor- 
poration may  l>e  remedied  by  a  member  there- 
of."   Cook,  Stock  and  Stockholders.  ^  074. 

The  Supreme  Court  of  Uliode  I^^laml,  in  ref* 
•erence  to  the  misnppropriution  of  cnr.'Oiute 
funds  by  a  director,  said:  "The  luhsdi  tion 
<doe8  not  api)car  to  be  so  firmly  settled  and  de- 
fined in  Eu't'lund  as  in  this  country;  but  we  do 
not  believe  ai^y  En;:liMh  juilge  has  ever  decided 
that  a  president  or  director  who  fraudulently 
«onvens  or  ^embezzles  corpor:ite  funds  cannot 
be  sued  in  equity  by  a  stockholder,  when  the 
<corporaiiou  wiliiully  neglects  or  refuses  to 
bring  the  suit.  Indeed,  to  hold  that  a  corpo 
ration  could  gratuitously  condone  or  release 
«uch  a  fraud  by  an>  thing  short  of  unanimous 
consent  would  be  nionsttous;  for  it  would  be, 
in  effect,  to  hold  that  a  presh!ent  or  director 
who  cau  coutrul  a  majority  vote  in  the  corpo- 
ration may  rob  or  d*  spoil  it  with  impuuity." 
Hazard  v.  Durant,  11  U.  I.  200,  207. 

In  acconlnnce  with  those  piinciples,  it  has 
been  held  that  a  Ftoeklioluer  may  reslndn  the 
<lireclors  f roin  pacing  an  unfounded  claim  of 
the  secretary  for  extra  services  {ButU  v.  Woodt 
Z1  N.  Y.  817),  and  mny  comi>el  the  repayment 
of  funds  misappropriated  by  the  directots 
{Sean  v.  hotelikiM,  25  Conn.  177),  and  may 
recover  from  a  trustee  pro|x*rty  of  the  coipora- 
tion  which  he  has  convened  to  his  own  use 
iVarpenter  v.  llo'tevU,  50  How.  Pr.  210),  and 
may  prevmt  coi|>oiate  sceurities  from  being 
xni8api>lied  to  the  benefit  of  other  corporations 
iChicaijo  V.  ( arneron,  120  111.  447.  9  West.  Ilep. 
607),  and  may  have  nnnullod  a  lease  made  in 
€xces8  of  corporate  i)owers  {MilUv.  Central  R. 
Co.  41  N.  J.  Eq.  I.  2  Cent.  Rep.  239\  and 
may  prevent  the  collection  of  payment  of  a  tax 
illegally  levied  {D(Ml:/e  v.  WooUey,  5»  U.  8.  Iti 
How.  l;31,  15  li.  ed.  401),  and  mny  prevent 
the  payment  of  dividemls  out  of  a  tuna  which 
ought  to  have  been  appropriMied  to  repairs  of 
the  company's  works  {Iknt  v.  Ijondou  Tram- 
wap»  Co.  L.  U.  10  Ch.  Div.  844),  and  may  |)re- 
veni  the  conversion  of  llie  corporate  assets  by 
the  officers  {Atlanta  Heal  EsUite  Co.  v.  Atlanta 
2<at,  JJank,  75  Ca.  45),  anri  mny  have  restrained 
acts  which  amount  to  a  violation  of  trust,  or  a 
breach  of  the  chnr«er  {March  v.  Eastern  R,  Co, 
40  N.  II.  548:  Wilcojr  v.  I  Mel,  11  Neb.  154; 
Teac'ovt  ▼.  I>c%  !^oihe»  B.  0.  Street  R.  Co.  75 
Iowa,  '"i27;  Manffmon  v.  Commercial  Bank,  23 
Pa.  878),  or  which  amount  to  a  fraud  u{)on  the 
compauy  {Rpan  v.  /.eavenicorUi,  A,  <6  N.  W. 
B.  Co.  21  Knn.  805),  or  to  a  breach  of  its 
charter.    Cook,  Stock  and  Stockholders,  ^  072. 

In  California  the  rule   was  laid  down   in 
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Wnght  V.  OroPiOe  9.  8.  db  O.  Mining  Co.  40 
Cal.  20,  in  which  case  it  was  hold  that  a  stock- 
holder could  compel  the  company  to  refund 
the  sum  paid  by  him  for  the  redemption  of 
corfioraie  property  which  the  diiectors  had 
allowed  to  be  sold,  and  had  wrongfully 
ne'^lecte<l  to  re<Ieem,  and  WsllHee,  J.,  deliver- 
inir  the  opinion,  Faitl:  "  It  is  settled  thai 
courts  of  equity  in  this  country  will,  at  the  in- 
stant'C  of  a  stoekhoUier,  control  a  corporation 
and  its  oificei*8,  and  restrain  them  from 
doing  acts  even  within  the  scope  of  corporate 
niithority,  if  such  acts,  when  dnie,  would,  un- 
dfr  the  particular  circumstances,  amouui  to  a 
breach  of  the  very  trust  upon  which,  as  we 
have  seen,  the  authority  iUelf  has  been  con- 
ferred. Dodge  v.  W'ooUeg.  59  U.  8.  18  Uow. 
H41  1 15  L.  ed.  404). 

'*And  upon  the  same  principle  the  court  will, 
even  after  such  an  act  has  been  done,  relieve 
an  injured  stockhohler  from  loss,  if,  in  the 
mean  liine,  no  superior  equity  ha^  intervened, 
nor  the  risrhts  of  incnceut*  third  panics  at- 
iachc<l."  See  also  Neali  v.  lUa,  10  Cal.  145; 
Beach  V.  Cooper,  72  C.il.  99;  Chicago  v.  Cam- 
eron, 130  III.  453,  9  West.  Rep.  507. 

And  the  relief  doei  not  dci^nd  up^m  the  ex- 
istence of  a  fraudulent  inteut,  although  such 
iulent  very  frequently  exis  s. 

Kow,  in  the  present  case  there  was  a  plain 
misappropriation  of  corporate  funds.  The 
corporation  was  not  dissolved,  or,  so  far  as  ap- 
pears, to  be  dissolved.  It  was  a  simple  case  of 
Irustees  who  were  in  possession  and  in  control 
of  corporate  funds,  acting  in  purauunce  of  a 
vole  of  the  mijority  of  the  members,  **do- 
nnting"  the  corporate  fucds  to  themselves  and 
other  members  upon  the  pretext  of  '*past  serv- 
ices," although  the  fact  was.  as  admitted  at 
the  trial,  that  no  services  had  been  rendered 
other  than  such  as  the  parlies  were  bound  to 
render  as  membeis  of  the  Association.  The 
answers  deny  that  the  Aasocialion  was  not  a 
corporation  for  protlt.  But  ii  is  too  plain  for 
discussion  that  this  denial  was  unirue.  The 
corporation  was  not  for  profit.  It  articles  d^ 
fine  it  as  "a  benevolent  AKSociation,  formed 
for  the  purpose  of  promr>ting  the  cause  of 
temiierance;''  and  it  is  evident,  as  slated  in  the 
petition  for  leave  tv  si-ll  the  pro{)erty,  that  the 
Association  "whs  iiicoipoiated  purely  and 
solely  for  the  benevolent  and  laudable  purpose 
of  aiding  and  pnnno  ing  the  cause  of  temper- 
ance, and  not  pecuniary  profit."  This  being 
so,  the  diviMon  of  more  than  one  half  of  the 
corporate  property  among  49  membeis  was  a 
diversion  of  the  same  from  the  cause  of  temper- 
ance, which  was  the  '*  benevolent  and  lauda- 
ble" piir|)ose  of  the  institution,  into  the  private 
t)ockeisof  said  members.  It  was  an  attempt 
to  make  a  profit  out  of  an  undertaking  which 
was  not  for  profit.  It  is  not  inconsis'.eut  with 
I  the  conclusion  that  the  preamble  of  the  con- 
stitution of  the  unincorporated  association 
staled  that  the  object  of  the  mem«>er8  was  "*U> 
advance  our  own  interests."  It  is  perrectly 
clear,  from  th«>  circumstances,  that  this  meant 
their  interes.s  wii.h  rc»;>ect  to  icmpernnce  and 
sobriety.  But,  aside  from  this,  tlie  old  consti- 
tution was  superseilel  by  t!ie  articles  of  incor- 
poration, which  ex|)iicitiy  define  the  object  of 
the  As<Hx;iHtion,  as  above  stated. 

If  such  a  trausaction  as  appears  here  would 
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he  snnctloned,  tbe  msiority  of  tbe  members  of 
any  club,  or  social,  religious  or  beDevolent  so- 
ciety, could,  without  winding  up  tbe  concern, 
divide  up  tbe  funds  whenever  they  felt  in  need 
of  a  little  money.  It  does  not  appear  that  tlie 
I>laiDtiif  consented  to  tbe  proceeding;  be  is  not 
sliown  to  have  been  present  at  the  meeting  at 
which  tbe  resolution  above  quoted  was  "unan- 
imnusly  carried;"  bis  name  does  not  appear 
on  tbe  receipt  above  set  forth;  the  resolution 
offered  by  him  at  tbe  meeting  preliminary  to 
tbe  sale  seems  to  us  to  have  been  perfectly 
proper;  and  his  subsequent  proceedings  show, 
to  his  credit,  that  he  was  not  a  party  to  the 
transaction. 

It  is  argued  for  tbe  respondents,  however, 
that  a  member  or  stockholder  cannot  have  re- 
dress for  any  wrong  or  injury  to  the  corpora- 
tion "until  after  he  has  exhausted  all  tbe 
means  within  bis  reach  to  obtain  redress  of  his 
grievances.  He  must  make  an  earnest  effort 
with  the  managing  body  of  the  corporation." 
This  is  undoubtedly  tbe  general  rule.  But  the 
complaint  alleges  that  the  trustees  of  the  cor- 
poration "  control  and  manage  its  affairs,  and 
were  parties  to  tbe  said  unlawful  and  fraudu- 
lent acts,  being  aided  and  abetted  by  the  said 
other  defendants  members;  that  it  would  be 
futile  and  useless  to  make  a  demand  upon  said 
corporation  defendant,  or  upon  its  trustees  or 
officers,  to  commence  a  suit  to  obtain  the  relief 
which  tbe  plaintiff  seeks,  or  any  relief  what- 
ever." Tbe  answers  deny  that  tbe  trustees 
**  were  ever  patties  to  any  unlawful  or  fraudu- 
lent transaction,"  but  do  not  deny  the  re- 
mainder of  the  allegation;  and  from  tbe  whole 
case  it  is  apparent  that  the  defendants  claimed 
the  right  to  do  what  they  did,  and  that  the 


trustees  were  parties  to  tbe  transactioD.  Un- 
der these  circumstances,  it  was  not  Decessary- 
for  tbe  plaintiff  to  demand  that  they  should 
take  action.  "Tbe  law  does  not  require  a. 
useless  act  to  be  performed;  and  when  it  i» 
claimed,  from  the  answer,  that,  if  a  demand 
had  been  made,  it  would  have  been  refused,  it 
does  not  lie  in  the  mouth  of  the  defendant  to- 
object  that  no  demand  was  made."  Parroit  v. 
Byer9,  40  Cal.  622,  623.  See  also  Heath  v.  Erie 
R,  Co,  8  Blatcbf.  347;  Horawetz,  Priv.  Corp. 
§  895;  8  Pom.  Eq.  Jur.  10. 

We  see  no  material  error  in  tbe  admission  of 
evidence;  but,  if  there  had  been,  it  would  not 
affect  the  result  here.  McClovd  v.  O^Hecdl^  16- 
Cal.  897. 

The  ord&r  appealed  from  is  reversed^  and  the- 
cause  is  remanded  for  a  new  trial. 

We  concur:  UcFarlandf  J.:  Thorntoiv 
/. 

A  petition  for  rehearing  was  subsequently 
granted,  and  on  Ma^  8,  1890,  Sharpstein* 
•/.,  delivered  the  opinion  of  the  court: 

This  appeal  was  beard  in  Department  21, 
which  reversed  the  judgment  and  order  of  tbe- 
court  below.  An  opinion  was  file(j  Noveml)er 
22, 1889.  Afterward  a  petition  that  the  cause 
be  beard  in  bank  was  filed  and  granted  and 
the  case  has  been  argued  in  bank,  but  tbe  ar- 
gument has  failed  to  convince  us  that  the  de- 
cision of  tbe  department  was  erroneous;  and 
for  the  reasons  stated  in  the  opinion  of  the 
department  tbe  judgment  and  order  appealed 
from  are  reversed. 

We  ooncur:  Worka»  /•,  Thornton*  JC» 
Pateraon*  J. 
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*!•   A  nkortgm^g^B  of  real  property  not 
part   of  an  entire  tract  situate  In  more 

*Head  notes  by  the  Ck>nBT. 


than  one  county,  will  not  be  charged  with  oon- 
structive  nottoe  of  an  action  for  the  recovery  of 
such  property,  pendinir  In  a  county  other  tiian 
that  in  which  the  property  Is  situated. 

8.  The  doctrine  of  lis  pendens  does  not 
apply^  unless  the  court  baa  acquired,  in  8om» 
manner.  Jurisdiction  of  the  subject  matter  in- 
volved  in  the  suit.  Where,  therefore,  in  an 
action  to  recover  real  property  which  is  not 
an  entire  tract  situate  in  more  than  one  county* 


NoTB.— JVbefce;  lis  pendens. 

Two  things  seem  indispensable  to  erive  eflFect  to 
the  doctrine  of  Ito  pendens:  (1)  that  the  litigation 
must  be  about  some  specific  thing  which  must  nec- 
essarily be  affected  by  the  termination  of  the  suit; 
and  (2)  that  the  particular  property  involved  in  the 
suit  must  be  so  definite  in  the  description  that  any- 
one reading  it  can  learn  thereby  what  property  is 
intended  to  be  made  the  subject  of  litigation. 
Houston  v.  Timmerman,  17  Or.  489. 

Notice  of  lis  pendens  does  not  take  effect  until 
service  of  process,  or  its  publication  iu  case  of  an 
absent  defendant.  Cassldy  v.  Kluge,  Ti  Tex.  I6i: 
Tharpe  v.  Dunlap,  4  Heisk.  fl74:  Skeel  v.  Spraker,  8 
Paige,  189:  Murray  v.  Fluster,  2  Johns.  Ch.  16&; 
Hearley  v.  Piaster,  2  Johns.  Ch.  158. 

The  doctrine  of  tie  pendent  operates  as  notice  on- 
ly from  the  time  the  complaint  is  filed  and  sum- 
mons is  served,  and  of  such  facts  as  are  alleged  in 
tbe  pleadings,  whloh  are  pertinent  to  the  issue,  and 
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of  the  contents  of  exhibits.  Walker  v.  Goldsmith,. 
14  Or.  149;  Center  v.  Planters  &  M.  Bank,  2S  Ala* 
743;  Hayden  v.  Bucklin,  9  Paige,  611;  King  v.  Bill* 
28  Conn.  503;  Murray  v.  Ballou,  I  Johns.  Ch.  688; 
Low  V.  Pratt,  68  111.  4%;  Miller  v.  Sherry,  69  U.  B.  r 
Wall.  237  (17  L.  ed.  827);  Jones  v.  Lusk,  2  Met.  (E:y.> 
856;  Lewis  ▼.  Mew,  1  Sirobh.  Eq.  180;  Griffith  v. 
Griffith.  Hoffm.  Ch.  153;  Stone  v.  Connelly,  1  MoU. 
(Ky.)  652. 

VVhUe  strangers  to  the  record  are  not  affected 
with  constructive  notice  of  the  pendency  of  an  ac- 
tion involving  the  title  to  land  lying  in  another 
county,  unleds  the  notice  r<iqu>red  by  N.  C.  Code 
6  229,  has  been  given,  even  purchasers  for  a  valua-> 
ble  consideration  are  affected  with  notice  of  an  a<K 
tion  brou^rht  in  the  county  where  the  land  lies,  if 
the  pleadings  describe  It  with  reasonable  certain* 
ty;  and  they  take  title  subject  to  the  final  decree 
rendered  In  the  action.  Spencer  t.  Credlo,10N» 
a68 
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Imt  asepante  tnct  lylnir  wholly  In  one  oounty, 
the  action  Is  not  brought  in  the  county  where 
«he  subject  of  the  action  Is  located,  a  bona  fide 
purchaser  of  the  property  for  a  valuable  consid- 
eratioo,  without  actual  notice,  and  residing  in 
the  county  where  the  property  Is  situated,  will 
not  be  ohargred  with  constructive  notice  of  the 
pendency  of  such  action  at  the  time  of  his  pur- 
chase, so  as  to  prevent  his  acquiring  a  valid  inter- 
est tn  the  property. 

3*  The  heirs  of  P.  bron^^ht  aa  actton  in 

the  Ck>urt  of  Common  Pleas  of  Union  County  t^ 
partition  two  tracts  of  land  situated  respectively 
in  Union  County  and  Delaware  County,  and  al- 
•so,  to  set  aside  a  deed,  duly  recorded,  from  P., 
to  D.  and  L.,  of  the  Delaware  tract,  and  to  re^ 
-cover  the  same.  The  land  In  Union  County  was 
not  an  entire  tract  with  the  land  In  Delaware 
County,  but  the  two  were  separate  tracts,  one 
situated  entirely  in  Union  County,  and  one  en- 
tirely in  Delaware  County.  While  the  action  was 
pending  in  the  court  of  common  pleas,  and  be- 
fore the  rendition  of  final  Judgment  in  the  case, 
D.,  one  of  the  defendants,  mortgaged  his  interest 
In  the  Delaware  tract  to  M.,  who  was,  at  the  date 
of  the  oommeocemeat  of  the  action,  and  ever 
since  has  been,  a  resident  of  Delaware  County. 
H.  had  no  actual  notice  of  the  pendency  of  the 
action,  at  the  time  of  taking  the  mortgage;  was 
not  a  party  to  the  action;  and  the  final  Judgment 
rendered  In  the  action  was  never  recorded  in 
Delaware  County.  J7ekf,  that  under  SI  5066  and 
S066  of  the  Revised  Statutes,  M.  was  not  charged 
with  constructive  notice  of  the  pendency  of  the 
action,  so  as  to  be  prevented  from  acquiring  an 
interest  In  the  subject  matter  thereof  covered  by 
the  mortgage,  as  against  the  title  of  .the  parties 
to  the  pending  litigation. 

(Karch  4, 1890.) 

EHROK  to  the  Circuit  Court  for  Delaware 
County  to  review  a  Judgment  in  favor  of 
plaintiff,  rendered  upon  appeal  from  the  Court 
of  CommoD  Pleas,  in  an  action  brought  to  fore- 
close a  mortgage.    Affirmed, 

Statement  by  Dickman*  t/.* 

The  defendant  in  error,  Mary  J.  Shafer,  filed 
her  petition  in  the  Court  of  Common  Pleas  of 
Delaware  County,  against  Daniel  S.  Benton 
«nd  the  plain  tills  in  error,  Lewis  Benton, 
Aaron  Clover  and  Nancy  Clover,  asking  for 
the  foreclosure  of  a  mortgage  made  to  her  Oc- 
tober 28,  1S82,  by  Daniel  S.  Benton,  on  the  one 
undivided  fourth  part  of  123|  acres  of  land  in 
Delaware  County,  Ohio,  described  in  a  deed 
•dated  August  9,  1878,  from  Phebe  Benton  to 
Lewis  Benton  and  Daiiiel  8.  Benton,  in  which 
«he  conveyed  to  them  the  undivided  half  part 
thereof.  The  mortgage  was  given  to  secure 
the  payment  of  DaDiel  8.  Beiiton's  note  for 
$571.28,  dated  October  17,  1882,  payable  one 
year  after  date,  with  interest  at  8  per  cent  per 
annum,  and  was  duly  recorded  in  Delaware 
County,  November  23.  1882,  in  voL  28,  p.  149, 
•of  the  Kccords  of  Mortgages. 

Daniel  8.  Benton  was  in  default  for  answer 
and  demurrer. 

The  defendant,  Lewis  Benton,  set  forth  in 
his  answer  to  the  petition,  that  Daniel  8.  Ben- 
ton was  not  the  owner  of  the  one-fourth  part 
-of  the  real  estate  described  in  the  petition,  but, 
as  one  of  the  heirs-ut-law  of  Phebe  Benton, 
was  the  owner  of  only  one  forty-eighth  part 
thereof;  that  in  January,  1880,  the  heirs-at- 
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law  of  Phebe  Benton  instituted  proceedings  in 
the  Court  of  Common  Pleas  of  Union  County, 
Ohio,  for  partition  of  the  premises  described  m 
the  petition;  and  that  at  a  public  auction  in 
partition  he,  Lewis  Benton,  became  the  pur- 
chaser of  the  premises,  and  afterwaids  sold 
them  to  Aaron  Clover,  who  entered  into  pos- 
session of  the  same. 

Aaron  Clover  and  Nancy  Clover,  by  their 
joint  answer  to  the  petition,  set  up  the  pur- 
chase from  Lewis  Beston,  and  prayed  that 
their  title  might  be  protected. 

The  court  of  common  pleas  found  that  the 
mortt^age  from  Daniel  S.  Benton  to  Mary  J. 
Sljofer  was  the  first  and  l>est  lien  on  an  imdi- 
vided  forty  eighth  part  of  the  122|  nc*es  of 
land;  that  Daniel  S.  Benton  did  not  have  any 
title  to  the  premises  in  the  petition  described, 
by  virtue  of  the  deed  fiuro  Phebe  Benton  to 
Daniel  8.  Benton  and  Lewis  Beuton,  but 
owned  in  fee  simple  the  undivided  forty-eighth 
part  of  the  premises,  as  neir-at-law  of  Puebe 
Benton,  at  the  time  he  executed  the  mortgage 
to  Mary  J.  Shafer;  that  the  condition  of  de- 
feasance in  said  mortgage  had  been  broken, 
and  that  Mary  J.  Shafer  was  thereby  entitled 
tn  have  the  defendants'  equity  of  redemption 
foreclosed. 

The  plaintiff  excepted  to  the  Judgment  of  the 
court  of  common  pleas,  and  appealed  to  the 
circuit  court.  In  the  circuit  court  the  cause 
was  submitted  on  the  pleadings,  and  the  evi- 
dence embodied  in  an  agre^  statement  of 
facts,  which  is  as  follows: 

It  is  agreed  by  the  parties  in  this  action: 

That  a  case  was  commenced  and  prosecuted 
in  Union  County,  Ohio,  in  which  Stephen 
Cranston  and  others,  heirs-atlaw  of  Pueiw 
Benton,  deceased,  were  plaintiffs,  and  Orson 
Benton,  Daniel  S.  Benton,  Lewis  Benton  and 
others  were  defendants,  by  petition  tiled  Jan- 
uary 17,  lb80,  in  which  the  plaintiff  sought  to 
set  aside  the  deed  of  conveyance  made  b^ 
Phebe  Benton  to  said  Daniel  8.  and  Lewis 
Benton  of  the  tract  of  land  in  Delaware  Coun- 
ty, Ohio,  upon  which  Mary  J.  Shafer  holds  the 
mortgage  which  she  seeks  to  foreclose  in  the 
action  at  bar,  and  also  to  recover  the  said  real 
estate  situate  in  Delaware  County,  Ohio,  and 
the  partition  of  the  same  among  the  heirs  of 
said  Phebe  Benton,  deceased.  Also  in  the 
same  action  was  sought  the  partition  of  another 
tract  of  land  in  Union  County,  Ohio,  among 
said  heirs.  And  that  the  land  in  Union  Coun- 
ty, Ohio,  is  not  a  continuous  or  entire  tract 
with  the  said  land  in  Delaware  County,  Ohio, 
but  are  separate  and  independent  tracts  several 
miles  apart. 

The  land  in  Delaware  County  is  in  Virginia 
Military  Surveys  Nos.  2540  and  2897,  and  the 
land  in  Union  County  in  Virginia  Military  Sur- 
vey No.  4404. 

That  Mary  J.  Shafer  was  not  a  party  to  said 
action  in  Union  County. 

That  the  suit  in  Union  County  was  pending 
when  Daniel  S.  Benton  executed  and  deliverea 
the  mortgage  to  Mary  J.  Shafer  on  the  lands  in 
Delaware  County,  but  the  final  decree  in  said 
action  was  not  rendered  until  March  10, 1883, 
in  the  District  Court  of  Union  County,  on  ap- 
peal from  the  decision  of  the  court  of  common 
pleas  where  judgment  had  been  rendered  in 
favor  of  said  Lewis  and  Daniel  S.  Benton,  8us> 
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tainfn^  the  ▼alfdity  of  8a!d  deed  from  Phcbe 
Ben loD  to  raid  DmdicIS.  aod  Lewis  Kenton,  of 
the  said  land  in  Delaware  County.  Tbe  decis- 
ion of  said  comnon  pUas  court  was  lendcred 
>lay  18,  1881,  and  on  appeal  from  said  com- 
mon picas  court  tbe  dietiict  conrt  rendered  llie 
following  decision  March  10,  Ibf-S  viz.: 

**0n  consideration  whereof  the  court  do  find 
that  tlie  equity  of  I  be  case  is  with  tbe  plnliitilT 
and  cioss-pclltioncrs,  and  that  the  deeds  of 
conveyance  mentioned  in  the  pleadin^rs  from 
Phele  Benton  to  Or»on  Benton,  Lewis Centon 
and  Daniel  8.  Benton,  dated  August  0,  187^, 
should  be  set  II side  and  held  fornaufrbt;  and 
therefore  ii  is  ordered,  adjudged  and  dccieed 
by  tbe  court  that  said  deeds  of  conveynnco  be 
and  they  are  hereby  set  aside  and  hehl  for 
naught,  and  t>aid  estate  of  Hiram  and  I'bebe 
Benion  is  hereby  ordered  to  be  partitioned  and 
•el lied  tbe  snme  as  if  said  deed  bad  never  been 
made." 

And  finding  and  decreeinir  among  other 
things  that  tbe  inunst  of  Duniel  8.  Benton,  as 
one  of  tbe  heirs  of  said  Phebe  Benion  in  the 
land  in  Delawaie County,  wasooeforty-oi^blb 
part,  wl  icii  amounted  lo  $84.78,  net  proceeds, 
and  ordered  tbe  partiiion  be  made  of  said 
premises. 

^hicb  judgment  was  affirmed  by  the  su- 
preme court  and  certifiin  to  tbeC<nirt  of  Union 
County,  and  the  con  missioneis  of  partition  in 
said  ctisc,  ar|K)intid  by  said  court,  havin^r  rc^ 
ported  the  prentises  not  susceptible  of  division, 
tlecouit  theieupon  ordered  said  prenn.«es  to 
be  i'old  by  tbe  slierill,  wLich  was  accoidin^ly 
done,  and  Lewis  Benion  became  the  purchaser 
at  said  bale  of  said  tract  of  land  in  Delaware 
County,  consisting  of  122^  acres,  and  received 
his  deed  for  the  suuie,  and  afterward  conveyed 
the  same  to  Anron  Cluver,  defendant,  and  the 
proceeds  of  tbe  sale,  by  tbe  sbetilT  aforesaitl 
were  distributed  accordmg  to  the  order  of  the 
Union  County  Court  to  said  heirs  of  Pbel'e 
Benton,  deceased,  and  as  one  of  said  heirs,  to 
Daniel  8.  Benton,  one  forty-eighth  part. 

The  above  record  of  facts  is  adiniiud  so  far 
as  tbe  recoid  thereof  may  be  cumpelcni  evi 
dence  in  tbe  trial  of  this  case. 

And  it  is  furtiscr  admitted  as  a  fact  in  this 
case  that  I  be  be  Benton  is  the  person  who  made 
tbe  deed  of  conveyance  of  the  undividctl  one 
half  of  suid  hind  in  Delaware  County,  Ohio,  of 
which  Bbe  b»;d  the  title  in  fee  simple,  and  tbut 
she  died  Augubt  20,  1870. 

And  it  is  admitted  as  a  fact  that  the  deed 
made  uy  said  Phel)e  Benton  to  Daniel  8.  Ben- 
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Daniel  8.  and  Lewis  Benton,  their  heirs  and 
csMgus  in  fee  simple,  and  that  tbe  date  of  suid 
deed  is  August  0,  1878,  and  tbe  same  w  as  fiied 
in  tbe  recorder's  olUce  of  Delaware  County, 
and  recorded  in  Tolume  '42,  pa^es  83  and  84, 
August  27,  1878,  Record  of  Deeds  of  Dclawuie 
Couuty,  and  under  which  deed  Lewis  and 
Daniel  8.  Benton  went  into  possession,  and 
uudtr  which  title  Mary  J.  Shafcr  claims  her 
rights  in  thrs  action  as  well  as  to  whatever  title 
the  said  Daniel  8.  Benton  had  as  one  of  the 
heirs  of  Phebe  Benton,  deceased. 

It  isfunl.eradniilied  as  a  fact  that  the  record 
of  the  pendency  of  said  suit  in  Union  Couuty, 


or  the  prooeedlngs  or  decree  rendered  therenv 
are  not  recorded  in  Delaware  County,  Ohio. 

Mary .).  8hafeT's  mortpage,  it  is  agreed,  l» 
dattd  Octolier  26,  1832,  filed  for  record  NoT- 
ember  1 1 .  I8d2. 

It  is  also  agreed  that  it  la  a  fact  that  tbe 
plaintiff,  Mary  J.  8harer,  was.  at  the  dale  of 
tbe  commencement  of  the  action  in  Union 
County,  and  ever  since  has  been,  a  resident  of 
Delaware  County,  and  never  a  resident  ot 
Union  County. 

And  that  site  had  no  actual  notice  in  fact, 
otler  than  the  notice  which  is  presumed  in 
law,  of  the  pendency  of  said  suit  in  Union 
County,  or  of  the  proceedings  therein,  when 
DHiiief  8.  Benton  executed  and  delivered  to* 
her  tlie  note  and  moil;!nge  in  suit. 

Upon  the  aforegoin:;  aj^reed  statement  of 
facts,  ihe  finding  und  judgment  of  the  circuit, 
court  were  as  fodows: 

"The  court  find  on  the  issue  Joined  between- 
the  plaintiff  and  the  defendants  that  the  equity 
of  the  case  is  with  the  plaintiff.  And  the  court 
(tnd  thai  tbe  defendant,  Daniel  S.  Benton,  ha«- 
been  duly  served  with  notice  by  publicition, 
according  to  law,  of  the  pending  of  tbiaactron, 
and  is  in  default  for  aubwerand  demurrer,  and 
that  tbe  allcgntionsof  tbe  petition  as  to  him  are^ 
theretiy  eoniisscd  by  him  to  be  true.  And  the- 
court  do  further  find  all  tbe  other  issue:)  bo» 
I  ween  the  plaintiff  and  said  defendants,  I^wi*- 
Denton  ana  Aaro.n  and  Nancy  Clover,  in  favor 
of  the  plaintiff  and  against  ti.e  8!U'1  defen<itioit. 
And  tiiat  there  is  dup  the  plaintiff  from  the  de- 
fendant, Daniel  8.  Benion.  on  the  promissory^ 
note  set  forth  in  the  petition,  with  the  interest 
thereon  to  tbe  first  day  of  tlds  term,  to  wit, 
December  14,  1880,  the  sum  of  $701.44,  with. 
interest  at  8  per  cent  Irom  that  date. 

'*The  court  further  fnid  that  in  order  to  9^ 
cure  the  pn>  n.ent  of  said  note  and  interesit.  the- 
said  Daniel  ^^.  Benton  exccutO(i  and  delivered 
to  said    Mary  J.  Sbafer,  plaintiff,  his  certaior 
mortgage  as  in  the  petition  d&'-ciil}ed,  and  on 
the    premises   therein  described.     That   anid 
mortgage  was  duly  recorded  in  volume  28, 
page  149,  etc.,  November   23,   18H2,   in  tho* 
iieeords  of   Mortgages  of  Delaware  County, 
Ohio,  and  is  a  valid  lien  on  the  premises  in  tho* 
petition  described,  and  that  tbe  conditions  in 
snid  mortgage  have  been  broken  and  said  deed 
has  l)ecome  al>soIute. 

**lt  is  therefore  adjudged  and  decreed  by  tbe- 
court  that  unless  the  defendant,  Daniel  8.  Ben- 
t4in,  shall  witltin  tve  days  from  the  entry  of 
Ibis  decr(*e  pay  or  cause  to  Ije  paid  to  the  clerk 
of  the  court  of  couimon  pleas,  to  widch  ihi»- 
( nse  is  remanded  for  further  proceedings,  th*- 
costs  of  this  case,  and  to  the  ptamtiff  herein  tbr 
sum  of  1-701.44,  so  found  due  as  aforesaid, 
with  interest  at  8  per  cent  from  the  14th  day  of 
December,  1886,  the  delendant's  equity  ofr^ 
dcmpiion  be  foreclosed  and  said  premises  be 
sold,  and  that  an  order  of  sale  issue  therefor  to* 
the  sheriff  of  Delaware  County,  Ohio,  direct- 
ing bim  to  appraise,  advertise  and  aell  said 
premises  as  Ufion  execution,  and  report  his  pro- 
ceedings 10  the  Court  of  Common  Pleaa  of 
Delaware  County,  Ohio. 

*'lt  is  further  ordered  that  tlds  cause  be  r^ 
manded  to  the  Coi^mon  Pl^as  Court  of  Dehk 
ware  Couuty,  Ohio,  to  carrv  this  decice  iDto> 
execution  and  for  all  furiher  proceedinga.*^ 
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To  all  of  which  findlnirs,  ruling  and  jnfl|- 
mpnt,  the  defendants  dul  at  the  time,  by  their 
counsel,  except,  and  thereupon  ihe  defendants 
filed  a  motion  for  a  new  trial,  for  rea^ions  set 
forth  in  suid  motion,  which  motion  was  over- 
ruled by  the  court,  to  which  the  defendants 
did  at  tlie  tirre  except. 

Tbis  proccH»ditig  in  error  is  prosecuted  to  re- 
verse the  Judgment  of  tlie  circuit  court. 

Mesirt.  Jones  A  Lytle»  for  plaintiffs  in 
error: 

He  who  purchases  during  the  pendency  of  a 
suit  is  bound  by  tbe  decree  tlmi  may  be  made 
against  the  pcisous  from  whom  ne  derives 
title. 

Wells.  Res  Ad]udicnta,  §  82,  and  aulhoii- 
ties  cited;  S/iir!ei/y.  Fearne,  dSM'iss.  6G6;  Cam. 
▼.  Diejienhach,  8  Grant,  Cas.  875,  ciiing  Bishop 
€f  Winchester  v.  Paine,  11  Ves.  Jr.  \^l\Melro)h 
dii  Aat.  tank  v.  iSprague,  21  N.  J.  £q.  535; 
Walker,  Am.  Law,  p.  4l9,  and  notee. 

By  tbe  doctrine  of  lie  pendens  it  is  well  set- 
tled that  a  purchase  made  of  property  actually 
in  liti^tion  pendente  Ite  for  a  valuable  coo 
sideration,  and  without  any  express  or  implied 
notice  in  point  of  fact,  affects  tbe  purchaser  in 
the  same  manner  as  if  be  bad  such  notice,  and 
he  will  be  bouud  by  the  Judgment  or  decree  in 
the  suit 

Metropolis  Nat,  Bank  v.  Sprafjrue,  stipra;  1 
Story,  £q.  par.  405,  and  autboriiies  cited,  note 
1  la);  bishifp  of  Wiftc/iestcr  v.  Paine,  sujrra; 
Oreen  ▼.  Bick,  121  Pa.  180;  Newman  v.  Chap- 
man, 2  Rand.  08,  14  Am.  Dec.  774-779,  note. 

The  Judirment  in  a  real  action  overreaches 
an  alienation  after  writ. 

btnnet  v.  Williams,  5  Ohio,  463;  Uamlin  v. 
Berans,  7  Oliio(pL  1)  161;  ToUrton  v.  WiUiard, 
80  Oiiio  St.  570. 

Mr,  J.  Hippie,  for  defendant  in  error: 

Tbe  court  in  Union  County  bad  no  juris>dic 
tion  of  tbe  action  to  recover  the  real  estate  in 
Delaware  Couniy. 

Kev.  Stat  §^  5022,  6023. 

A  Judgment  rendered  by  a  court  having  no 
liirisdictioD  of  the  subject  matter  or  of  parlies 
is  void  and  may  be  sbown  in  unv  collateral  or 
otiier  proceeding  in  which  it  is  drawn  in  ques- 
tion. 

OillilnndY.  Sellers,  2  Ohio  8t  223;  Bveftanan 
T.  Boy,  2  ObfO  St.  2.">1,  269;  Bohn  v.  Dunbar, 
13  Ohio  St  572;  Evans  v.  lies,  7  Ohio  St.  288; 
T/ie  General  BvcU  v.  Long,  18  Ohio  St  521. 

Diekman,  J,,  delivered  the  opinion  of  the 
court: 

Tbe  object  of  the  suit  in  Union  County  was 
to  set  aside  the  deed  of  conveyance,  executed 
by  Pbebe  Benton  to  Dooiel  S.  Benton  and 
liewis  Benton,  of  tbe  tract  of  land  in  Delaware 
Couniy,  upon  which  Mary  J.  Sbafer  holds  the 
mortga^  in  controversy,  also,  to  recover  tbe 
real  property  embraced  in  tbe  mortirage,  and 
to  cause  partition  of  tbe  same  to  ije  made 
among  the  beirs  of  Pbebe  Benton.  In  the 
same  suit,  partition  among  the  same  heirs  was 
■ought  of  aootber  tract  of  land,  situated  in 
Union  County.  The  land  in  Union  County  is 
not  a  continuous  and  entire  tract  with  tbe  land 
in  Delaware  County,  but  the  two  are  separate 
and  independent  tracts,  several  miles  apart 

AUhougb  when  the  estate  is  situated  in  two 
or  more  couniiea,  proceedings  for  partition 
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may  be  had  In  any  county  ^      i 
such  e8tat4s  is  situated,  ana  c 
recover  real  property  wh-n  t      | 
entire  tract,  yet,  in  partition 
common,  coparcener  or  otbc      i 
son,  is  entiiled  to  be  named  iv      i 
in;  and  in  an  action  to  recove 
an  entire  tract  and  situate  ii      i 
county,  all  persons  claiming 
terest  in  tbe  properly  may  be  i 

Conceding  tbat  all  the  pi  ( 
before  tbe  court  at  the  comm 
action  in  Union  County,  and 
when  Marj  J.  Sbafer  receive      I 
from  Daniel  S.  Benton,  tbe      i 
whetber,  upon  the  agreed  fa< 
case,  she  is  to  he  concluded  1     I 
rendered  Id  the  Union  County 
action  she  was  not  a  party;  i     i 
commencement  and  ever  slnc( 
resident  «»f  Delaware  County;     i 
actual  notice  of  tbe  suit  in' I 
of   the  proceeding  tberein, 
Benton  executed  and  deliverec     i 
and  mortgage  in   litigation, 
mortgage  after  searcbinc<  tbe 
ware  County,  where  sbe  foun<     I 
Pbebe  Benion  to  Daniel  S.  i    i 
corded,  and  no  record  of  any     i 
suit  affecting  the  title  of  the  I    i 
land. 

Tbe  decision  of  the  Court  oi    ! 
of  Union  County  was  rendent    ! 
and  Ihe  linal  decree  in  the  act  it 
on  appeal,  March   10,  1883,      i 
court.    Tbe  mortgajre  to  Mary    , 
dale  October  28,  18>2,  and  was 
Novemlier  11, 1882.   Itiscontei 
tbat,  notwithstanding;  tbe  facts    i 
the  sidt  in  Union  County  was    | 
Daniel  S.  Benton  executed  ai 
ber  the  mort*;age  on  tbe  lant 
County,  she  acquired  no  inieies 
matter  of  the  suit,  as  against  tli 
Benton,  tbe  purchaser  at  the  pa 
the  other  plaintiffs  in  error. 

Tne  rule  concerning  tbe  elTeci  i 
unmodified  by  statute,  would  f(  • 
stances  stem  and  inequitable  in   I 

In  Bellamy  v.  Sabine,  1  De. 
was  said  by  Turner,  L.  J.:  **l 
to  speak  of  lis  pendens  as  afTecti 
through  the  doctrine  of  notio 
doubtedly  the  language  of  tbe 
describes  its  operation.    It  aCfec  ; 
cause  it  amounts  to  notice,  but  I 
does  not  allow  litigant  parties  to  i 
pending  ttic  litigation,  rights  t 
in  dispute,  so  as  to  pngudici 
party.      And  yet  tbe  doctrine 
not  been  eliminated  in  deiermir  i 
of  alienating  property  in  dispul ! 
litigation. 

But,  the  rule  concerning  cons 
by  lis  pendens  has  always  been  r 
courts  as  a  harsb  one  in  its  appli : 
fide  purchasers  for  value. 

In  IJayden  v.  Bucklm,  0  Paige 
lor  Walworth  said:  "  This  comm  i 
requiring  purchasers  at  their  peril 
of  tbe  pendency  of  suits  in  cuui 
for  the  recovery  of  the  propei  ty  I 
to  purchase,  although  it  ia  neui 


■ideied  a  tiard  rule,  and  la  by 
faTorite  wilb  the  courl  of  chancery."  The 
■iringeucy  of  the  rule  has  led  ihe  English  Par- 
liament and  the  Legislatures  of  maay  States 
to  interfere,  resulting  in  most  material  Blatulory 
mod ificai ions  and  reslriclioni,  Aneiample  of 
such  tepIsliitioQ  ie  fouud  in  ilie  English  stutute 
Hhicli  piovldea  that  a  pending  suit  will  not 
aSect  a  puiclioser  for  value  and  nithout  ei- 

Kss  nnlice,  unlcw  a  notice  of  lit  pendens  haa 
□  pror^rtj  refri^tered  io  compliance  nicb 
the  Htulutory  directiona.     Blat.  3  and  8  Viol, 
-chap.  11,  g  7;  Pom,  Eq.  Jur.  ^§  680,  640. 
Our  onn  sUtuiory  provisions  are  found  in 


Secli 


noSG  and    S030   of   the   Revised   Stan 

G055   readi  na   followsi   "  Wheo  the 
bag  been  served  or  publication  made. 


pending,  no  interest  can  be  acquired  by  lUird 

persons  in  Ihesubjeclmatler  thereof  as  agalnal 
the  pi H in li IT'S  tiilc." 

Under  this  section,  if  the  land  mortgaged  to 
Jdary  J.  Sliafer  had  been  situated  In  Union 
-County  Instead  of  Delaware  County,  she  would 
bave  taken  the  morlga^  with  conEtrucIive 
notice  of  the  pending  litigation,  and  would 
bave  acquired  no  Imerest  in  the  property,  as 
against  the  title  of  tbe  plainliSH  in  the  action. 
The  general  rule  is  that,  aa  to  real  property 
located  nithln  the  JurisdiclioD  of  the  court 
where  Its  Judgments  and  decrees  may  become 
■or  be  made  liens  upon  the  property,  all  men 
must  take  notice  oF  and  be  bound  by  the  pend 
ingliiifialion  without  regard  toresidence.  But 
a  mortgagee  of  real  property  not  part  of  an 
«Diire  tract  dtuale  in  more  than  one  county, 
will  not  be  charged  with  constructive  notice  of 
an  action  for  Ihe  recovery  of  such  properly. 
pending  In  a  county  oiher  thnn  that  in  which 
the  propertv  is  situiued. 

Section  S0S6  of  the  Revised  Statutea,  on  the 
-eubject  of  lif  pendent  as  to  suits  in  other 
counties,  provides  as  follows:  "When  any  pari 
of  real  property,  the  subject  matter  of  en  ac- 
tion, is  Hituate  m  any  county  or  counties  other 
than  Ihe  one  in  whicti  the  action  Is  brought, 
H  oertifled  copy  of  Itie  Judgment  loBucb  action 
must  he  recorded  in  the  recorder's  office  of 
such  other  county  or  counties,  before  It  shall 
operate  therein  aa  notice  so  ea  to  cliargc  third 
persons  as  provided  in  the  preceding  section  ; 
but  it  shall  operate  as  such  notice,  without 
record,  in  the  county  where  tt  is  rendered." 

By  this  section  of  the  Stnlutes,  where  part 
of  the  real  property  in  HtigaiioD  is  locatea  in 
the  county  where  the  action  la  brought,  and 
part  in  another  county,  the  Judgment,  In  Ihe 
county  where  it  is  rendered,  la  made  to  operate 
sa  nonce  of  the  pending  of  the  action,  without 
record.  In  the  county  where  the  action  is 
brought  and  Judgment  rendered,  and  the  real 
property  or  a  part  thereof  is  situated,  it  is  pre- 
sumed, under  the  Statute,  that  a  purchaser  of 
the  subject  mailer  of  the  suit  situated  in  thai 
county  has  knowledge  of  the  prior  proceedings 
iipoD  which  the  judgment  is  tounUed,  witboui 
regard  to  its  record.  But  In  a  county  wLeri' 
tbe  action  is  not  brought,  and  the  Judgment  is 
not  rendered,  and  tbe  title  to  real  properly 
therein  located  is  sought  to  be  changed  or  af- 
7L.R.A. 


Bucu  unowiBugB  oi  tne  penaing  aciion  or  pro- 
ceedings leading  to  the  Judgment,  and  hence 
the  Stutute  requires  tbe  judgment  to  be  re- 
coi-ded  In  such  county  before  it  can  operate 
therein  as  notice  to  a  purchaser,  as  provided  in 
the  preceding  gSOSn  of  the  Revised   Blatulea. 

In  tbe  case  at  bar.  it  la  among  tbe  agreed 
fGC'.9  tbat  the  proceedinga,  or  decree  rendered, 
in  the  suit  in  Union  County,  bave  not  been  re- 
corded In  the  County  of  Delaware. 

If  the  purchaser  of  a  tract  of  land  situated 
entirely  in  the  county  of  his  domicil,  who  baa 
no  actual  notice  or  information  of  any  Judicial 
proceedings  in  any  county  in  reference  to  such 
land,  seatches  the  records  of  the  county  where 
Ibe  land  is  located,  and  finds  no  pending  pn>- 
ceedings,  Judgment  hens  or  ol  her  incumbrance* 
affecting  the  title  to  the  same,  it  is  not  Ibe  in- 
tent of  the  Statute  that  such  purchaser  aball 
he  compelled  to  examiae  Ihe  records  of  the 
courts  of  every  county  in  the  Stale,  to  find 
whetberaauittspendlnglhat  would  affect  tbe 
title.  And  tbe  section  of  the  Statute  now 
under  consideration,  in  the  protection  of  tbs 
innocent  purchaser  for  value  and  without  ac- 
tual notice,  accordingly  provides  that  a  Judg- 
ment rendered  in  a  county  Other  than  that  m 
which  Ilie  purchased  part  of  the  land  lies  aball 
be  recorded  in  the  cuuntv  where  such  land  ia 
situated,  before  it  ahall  operate  thercia  aa 
notice  of  tbe  pendency  of  an  action  in  the 
coiiniy  where  such  judgment  was  rendered. 

But  the  doctrine  of  lii  pendens,  wliich  liaa 
been  invoked  in  behalf  of  the  plainliUs  in  er- 
ror, rests  upon  tbe  jurisdiciion  of  the  court 
over  the  subject  matier  involved  In  the  suit 
"To  make  the  pendency  of  a  suit  notice,  oo  as 
to  affpct  the  conscience  of  a  purchaser,  it  is 
esaential  thai  the  court  bave  jurisdiciion  over 
the  thing."  McLean,  J.,  In  Varrington  v. 
Breiitt.  1  McLean,  167. 

In  JoTta  V.  Liisk,  2  Met  (Ky.)  SOO,  it  is  eaid 
by  Duvail,  J.:  "Unless  the  peiiiion  shows 
upon  Its  face  a  case  for  the  Jurisdiction  of  tbe 
chancellor,  the  proceeding  cannot  operate  aa  a 
lis  pendent,  even  from  the  date  of  the  service 
of  process,  so  as  to  affect  the  property  sought 
to  be  suhji'ctcd,  or  to  overreach  a  subsequent 
sale  or  other  dispoailion  of  it."  tiee  also 
Fonbl.  Eq.  B.  2,  cbap.  6,  §  8,  note  «;  Sorr^ 
V,  Car}ieJiter,  2  P.  Wms.  4H3;  Wor^  v.  Earl 
of  Scarbormigh,  8  Atk.  893;  Bitliop  of  Windiet- 
ler  V.  Paine.U  Vea.  Jr.  184;  Muirayv.  Baliov, 
1  Johns.  Ch.Q60;  Bennett,  Lis  Pendens,  t^g  96- 
IM. 

It  is  true  that  the  action  In  Union  County 
was  to  have  parliiion  of  lands  lying  in  tbat 
couTity,  and  also  in  Delaware  Couniy  ;  and 
when  the  estate  to  be  partitioned  Is  situated  in 
two  or  more  counties,  the  proceedings,  as  be- 
fore observed,  may  be  had  in  any  county 
wherein  a  part  of  suchetiiatc  is  situated.  But, 
the  purpose  of  tbat  aclion,  as  appears  from 
tbe  agreed  statement  of  Facts,  wus  aliiO  to  set 
ft.sicic  the  deed  oF  conveyance  made  by  Phehs 
Benton  to  Daniel  S.  Benton  and  Lewis  Bentoa, 
(if  the  tract  of  land  in  Dtlaware  County  morl- 
caged  to  Mary  J.  Shafer,  "and  to  recover  tiij 
sai'l  real  estate  situated  in  Delaware  County. 

By  S  5028  of  the  Revised  Statutes,  "wheo 
tbe  property  Is  situated  In  more  than  oat 
county,  the  action  may  be  brought  in  either; 


tncL  enHiracod  In  tlie  monjnee  wbi  liicntert,  the  M- 

Tbe   mortptiged    real    property    ritunted   In  |  fendant  la  error,    Mary  J.  Shnffr,   rannot  bii 
Delaware  Ciiuiily  wna  nut  part  of   an  entire  I  lield  cl^argeable  witli  coostruciive  notice  of  the 
trarl  ailuale  in  mnre  Iban  one  countT,  but  waa    peodenoy  o(  the  ariion. 
B  wpHnile  and  IndrpeDdent  tract  of   laod  lo-       Judgment  nfftrmtd, 
cMed  eatinly  in  Deluwue  Countj,     'Ai  tliel 
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a  defense  to  the  action.  This  plea  was  sus- 
tained by  the  court,  and  the  defendant  was 
discharged  from  custody.  Within  ten  minutes 
after  his  discbarge,  and  before  he  had  departed 
from  the  court-room,  the  deputy  sherifC  made 
service  of  summons  and  complaint,  and  order  of 
arrest,  upon  him,  at  the  suit  of  the  plaintiff,  for 
a  breach  of  promise.  It  appears  that  the  defend- 
ant, at  the  time  of  the  alleged  seduction,  was  a 
resident  of  Sheboygan  County.  He  left  the  State 
in  January,  18^,  and  remained  outside  the 
State,  except  that  he  returned  in  the  night- 
time in  the  same  month,  and  transacted  some 
business,  and  immediately  left.  He  was  brought 
back  on  a  requisition  as  a  defendant  in  a  criminal 
action,  and  as  a  fugitive  from  justice.  It  is  said 
by  the  couneel  for  appellant  that  the  affidavit 
01  the  defendant  upon  which  the  order  of  the 
court  setting  aside  the  service  and  order  of  ar- 
rest is  based,  is  insufficient,  because  it  fails  to 
show  any  fraud  or  abuse  of  the  process  of  the 
court  by  the  appellant,  or  by  anv  person  acting 
for  her,  in  the  procurement  of  the  return  of 
the  defendant  on  the  criminal  prosecution;  nor 
does  it  show  that  the  defendant  was,  at  tbe  time 
he  so  returned  on  the  requisition,  a  bona  fide 
citizen  of  Illinois.  But  it  appeals  from  the  af- 
fidavit of  the  plaintiff  which  was  used  to  obtain 
the  order  of  arrest  that  the  defendant  was  not 
a  resident  of  this  State,  but  resided  in  tbe  City 
of  Chicago,  and  that  he  was  about  to  return  to 
that  State;  and,  while  the  promise  of  marriage 
was  made,  and  the  alleged  seduction  was  ac- 
complished, in  1887,  it  does  not  appear  that 
the  plaintiff  had  anything  to  do  in  procuring 
the  defendant's  return  on  tbe  requisition  of 
the  governor,  nor  does  it  appear  that  there  whs 
anv  iraud  used  on  the  part  of  anyone  to  get  the 
defendant  within  the  State.  In  that  respect 
the  case  is  distinguishable  from  Toicnsfnd  v. 
Smith,  47  Wis.  628,  and  cases  where  jurisdic- 
tion is  obtained  by  fraudulent  means. 

It  is  assumed,  in  this  case,  as  a  fact,  that  tbe 
defendant  had  committed  the  crime  of  seduc- 
tion, as  alleged,  and  had  withdrawn  himself 
from  tbe  State  to  avoid  a  prosecution  therefor, 
so  as  to  be  a  fugitive  from  justice  in  a  legal 
sense.  Still,  having  been  forcibly  brought  to 
the  State  on  a  rec^uisition,  and  the  court  having 
exhausted  its  jurisdiction  over  him  in  respect 
to  the  crime  with  which  he  was  chorged,  could 
he  properly  be  arrested  in  a  civil  action  until  a 
reasonable  time  and  opportunity  had  been  given 
him,  after  his  discharge,  to  return  to  the  State 
from  which  he  had  been  forcibly  taken?  This 
is  the  question  involved  in  the  appeal;  and  we 
think  sound  principle  requires  that,  where  a 
person  has  been  brought  within  the  Jurisdic- 
tion of  a  court  upon  a  requisition  as  a  fugitive 
from  justice,  and  has  been  tried  for,  or  dis- 
charged as  to,  tbe  offense  charged  against  him, 
that  he  ought  not  to  be  subject  to  arrest  on  a 
civil  process  until  a  reasonable  time  and  oppor- 
tunity had  been  ffiven  him  to  return  to  the 
State  from  which  be  was  taken. 

In  the  courts  of  the  United  States,  the  weight 
of  judicial  opinion  is  in  favor  of  the  proposition 
that,  where  a  part^  in  good  faith  is  brought 
within  the  jurisdiction  of  a  State,  or  detained 
therein,  being  a  nonresident,  either  as  a  partv 
to  a  suit,  or  as  a  witness  in  another  suit,  he  is 
Dot  subject  to  service.  Small  v.  Montpomery,  23 
Fed.  Rep.  707;  Juneau  Bank  ▼.  McSpedan,  6 
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Biss.  64;  United  StatesY.  Bridgman,  9 Biss.  221; 
Blair  v.  Turtle,!  McCrary,  872, 6  Fed.  Rep.  894; 
Atdiieon  v.  Morris,  11  Fed.  Rep.  582. 

Many  of  the  state  courts  bold  tbe  same  mlei 
Compton  V.  Wilder,  40  Ohio  St  130;  People  v. 
Judge,  40  Mich.  780;  Cannon's  Case,  47  Mich. 
482;  Baldwin  v.  Judge,  48  Mich.  525;  Jacobton 
V.  Eosmer,  76  Mich.  234;  Sherman  v.  Ound- 
laeh,  87  Minn.  118;  Chubbuek  v.  Cleveland,  87 
Minn.  466;  Palmer  v.  Rowan,  21  Neb.  452; 
Wamer  v.  BrigM,  52  111.  85;  WiUiams  ads. 
Reed,  29  N.  J.  L.  885;  HiU  v.  Goodrich,  82 
Conn.  588. 

The  last  three  cases  go  upon  the  same  ground 
as  Townsend  v.  Smith,  supra. 

The  reason  for  the  rule  that  a  person  is 
exempt  from  arrest  under  the  circumstances 
disclosed  in  this  case  is  that  sound  pubUc 
policy  requires  that  a  person  shall  be  privileged 
from  arrest  while  going  to  or  from  court  in 
all  judicial  proceedings.^  The  privilege  should 
exist  to  subserve  ^eat  public  interests,  and 
the  due  administration  of  justice.  Moreover, 
as  was  said  by  Campbell,  /.,  in  Cannon*s  Case: 
"  It  is  very  well  known  that  the  perversion  of 
extradition  proceedings  has  on  more  than  one 
occasion  led  to  difficulties  between  nations, 
and  to  refusals  by  state  executives  to  deliver 
up  persons  charged  with  crime  whose  arrest  was 
supposed  to  be  desired  for  sinister  purposes." 
The  temptation  is  certainly  strong  to  make  such 
requisitions  subservient  to  private  interests; 
and  they  are  often  resorted  to  to  enforce  a  col- 
lection of  private  debts,  or  to  remove  a  citizen 
from  his  home  into  a  foreign  jurisdiction,  in 
order  to  get  service  on  him  in  a  civil  action. 
For  the  most  cogent  reasons,  therefore,  we  think 
courts  of  justice  are  bound  to  see  that  no  im- 
proper use  be  made  of  such  proceed in^rs,  which 
would  look  like  a  violation  of  good  faith,  and  a 
perversion  of  measures  which  had  to  be  resorted 
to  in  order  to  bring  the  party  accused  within 
their  jurisdiction.  We  do  not  deem  it  neces- 
sary to  comment  in  detail  upon  all  the  cases 
cited.  We  will  observe,  however, that  in  cases  of 
extradition  by  a  foreign  government,  under  a 
treaty,  the  Supreme  Court  of  the  United  Slates 
holds  that  a  person  who  has  been  brought 
within  the  jurisdiction  of  a  court  by  virtue  of 
proceedings  under  an  extradition  treaty  could 
only  be  tried  for  one  of  the  offenses  described 
in  said  treaty,  and  for  the  offense  with  which 
he  is  charged  in  the  proceedings  for  his  extrar 
dition,  until  a  reasonable  time  and  opportunity 
had  been  given  him,  after  his  release  pr  trial 
upon  such  charge,  to  return  to  the  country 
from  whose  asylum  he  had  been  forcibly 
taken  under  thoseproceedings.  United  States 
V.  Ravscher,  119  U.  S.  407  [80  L.  ed.  4251. 

A  distinction  is  made  in  some  of  the  authori- 
ties between  civil  and  criminal  ca.ses.  In 
criminal  cases,  some  courts  hold  that  even  a 
forcible  seizure  in  another  country,  and  the 
transfer  by  violence  or  fraud  to  this  country,  is 
no  sufficient  reason  why  the  party  should  not 
answer  when  brought  within  the  jurisdiction 
of  a  court  which  has  tbe  right  to  try  him  for 
such  an  offense.    See  KerY.  lUinof's,  119  U.  S. 
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80  L.  ed.  4211; 
32  L.  ed.  288]. 
Tbe  offense  having  been  committed  in  the 
State  to  which  the  party  is  brought,  be  ma^  be 
there  tried  for  it;  and  neither  comity  to  a  sistei 
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State,  nor  any  Just  appreciation  of  the  rights 
of  a  citizen,  enlllle  hfm  to  be  releastti.  Ht 
may  be  held  to  answer  for  the  crime  he  has 
committed.  This  question  is  fully  considered 
in  State  v.  Stewart,  60  Wis.  587.    But  it  is  ob- 


vious there  it  no  fair  analogy  between  ciyll 
and  criminal  cases  in  this  respect,  and  a  dif- 
ferent rule  applies. 

It  follows  from  these  views  that  the  ortbr  of 
the  Circuit  Court  mue$  be  mfirmecL 


MISSOURI;  SUPREME  COURT. 


Herman  WEBER,  BetpL, 

e. 

KANSAS  CITY  CABLE  R.  CO.,  Appt. 

(....Mo.. > 

1.  Rmuiliiiif  £ilp  cam  at  a  rate  or  speed  pro- 
hibited by  ordiDanoe  is  neirUgeDoe  per  te. 

2*  The  fiket  that  a  door  in  the  side  of  a  grip 
oar  is  open  is  no  invitation  to  a  passenger  to  pass 
through  it  for  the  purpose  of  Jumping  oil  the  car 
while  the  train  is  running  at  full  speed. 

8«   A  paaaeng^er  who  alights  ttcim  a  grip 

ear  running  at  full  speed  and  is  instantly  struck 
by  a  car,  running  in  the  other  direction,  which 
he  could  hare  seen  if  he  had  looked  for  it,  is  guilty 
of  contributory  negligence  which  wfU  prevent 
any  recovery  for  his  injuries. 
4*  A  demurrer  to  plainttlTg  evidence  is 
not  waived  by  defeadant  by  putting  in  his  evi- 
dence where  be  asks  the  direction  of  a  verdict 
against  the  plaintlfl  at  the  close  of  all  the  evi- 
dence. 

On  Petition  for  JteheoHna. 

6.   An  exception  to  a  refViaal  to  give  re- 

S [nested  instructions  taken  In  the  following 
orm:  *'And  said  instructions  (naming  them),  as 
asked,  the  court  refused^  to  which  refusal  of  the 
instructions  thus  asked  the  defeadant  by  its 
counsel  then  and  there  excepted  at  the  time,"— 
will  not  be  treated  as  a  general  exception  to  the 
refused  instructions  as  a  whole,  but  it  will  en- 
titled the  party  to  have  each  refused  instruction 
considered  in  the  appellate  court. 

(January  27, 1890.) 

APPEAL  by  defendant  from  a  Jud^rment  of 
the  Circuit  Court  for  Clay  County  in  favor 
of  plaintlfT  in  an  action  to  recover  damasres  for 

Sersonal  injuries  alleged  to  have  resulted  from 
efeodnnt's  negligence.     Revereed, 
The  facts  are  fully  stated  in  the  opinion. 
Mesare,  Johnson  A  Lucas*  for  appellant: 


Phiintifl  was  guilty  of  oontribntorjr  negli- 
gence, in  stepping  from  a  rapidly  moving  train 
in  front  of  another,  approaching  at  the  same 
rate  of  speed,  from  the  opposite  direction. 

Leelie  v.  Wabaeh,  St.  L.  dR  R  Co,S  West 
Rep.  824, 88  Mo.  60;  Neleon  y.  Atlantie  SRR. 
Co.  68  Mo.  696. 

An  unavoidable  Inference  of  contributoij 
negligence  arises  out  of  plaintiff's  evidence. 

Thompson.  Trials,  §  1680;  Milhum  v,  Kanfae 
City,  St.  J.  <fc  a  B.  R.  Co.  86  Mo.  104;  Bueseh- 
ingy.  St.  Louie  Gaslight  Co.  78  Mo.  229. 

The  proximate  cause  of  the  injury  was  plain- 
tiff's leaping  in  front  of  an  approaching  car. 

Eenze  v.  St.  Louie,  K.  C  AN.  R.  Co.  71  Mo. 
636;  Purl  V.  St.  Louie,  K.  C,  S  K  R  Co.  73 
Mo.  171;  Straue  vi  Kanene  City,  St.  J.  A  C.  B. 
R.  Co.  75  Mo.  191:  Leduke  v.  St.  Louis,  L  M.  A 
8.  R.  Co.  4  Mo.  App.  485;  Henry  v.  St.  Louis, 
K  a  d  K  R.  Co.  76  Mo.  293;  MeCann  v.  Sixth 
Aft.  R.  Co.  117  N.  Y.  506. 

There  was  no  evidence  that  the  proximate 
cause  of  the  injury  was  the  rate  of  speed  at 
which  the  trains  ran. 

Af^hbrook  v.  Frederick  Ave.  R.  Go.  18  Mo. 
App.  290;  Harlan  v.  Wabash,  St.  L.  <t-  P.  R.  Co. 
18  Mo.  App.  48:^;  Leduke  v.  St.  l^mie,  L  M.  cfi 
S.  R.  Co.  eupra;  Holman  v.  Chicago,  R.  /.  <fe  P. 
R.  Co.  62  Mo.  662;  Flttcher  v.  Atlantie  db  P.  R. 
Co.  64  Mo.  484;  WnUace  v.  St.  Louis,  L  M.  <fi  S. 
R.  Co.  74  Mo.  69  i;  Chicago,  B.  <ft  Q.  R.  Co.  y. 
I^^otzki,  66  111.  455;  Eeltey  v.  Hannibal  db  St.  J. 
R.  Co.  75  l^fo.  188. 

Unless  the  emp1oy6s  on  the  west-bound  train 
saw  plaintiff  or  could  have  seen  him  in  time  to 
stop  the  train,  plaintiff  cannot  re'  over. 

Swigert  v.  Hannibal  dt  St.  J.  R.  Co.  75  Mo. 
475;  Zimmerman  v.  Hannibal  dh  St.  J,  R.  Co.  71 
Mo.  476. 

Mr.  Waak  Adams*  for  re<«pondent: 

Weber  was  not  l>ound  to  look  and  listen  for 
an  approaching  train. 


NoTB.~S(reet  railroads;  eoMe  Ntie, 

A  street  railway  company  is  bound  to  exercise 
the  irreatest  oare  and  foresiirbt,  In  the  construction 
and  operation  of  a  cable  line,  to  provide  for  the 
safety  of  passeniTerB.  Watson  y.  St.  Paul  City  R. 
Co.  (Minn.)  Nov.  18, 1880. 

It  is  the  duty  of  those  in  charge  of  a  grrip  cable- 
car  running  on  the  streeta  of  a  populous  city  to  be 
on  the  lookout,  and  to  take  all  reasonable  meas- 
ures to  avoid  injuries  to  persons  who  may  be  on 
the  streets;  and  this  duty  is  not  discharged  as  a 
matter  of  law  by  ringing  the  bell  and  seeing  that 
the  track  before  the  oar  Is  clear,  without  looking 
to  the  right  or  the  left.  Winters  v.  Kansas  City 
Cable  K.  Co.  (Mo.)  6  L.  R.  A.  538. 

A  gripman  on  a  cable  carls  required  to  use  ordi- 
nary care  to  prevent  collision  with  wagons  driven 
In  the  street.  Pope  v.  Kansas  City  Cable  B.  Co. 
(Mo.>  Jan.  27, 1800. 

Law  demands  of  the  gripman  in  a  cable  oar  a  vigl- 

7  L.  a  A. 


lance  corresponding  to  the  responsibility  placed  no- 
on him.  Potts  V.  Chicago  City  ELCo.  88  Fed.  Rep.  610. 

Pulling  down  curtains  to  keep  rain  out  of  a  car  is 
not  negligence  on  the  part  of  the  conductor,  al- 
though it  prevents  the  view  of  sides  of  the  street* 
Ibid, 

Stepping  on  the  track  of  a  street  railroad,  wbpth- 
er  of  horse  railroad  or  grip  cable-road,  without  first 
stopping  to  see  whether  a  oar  is  approaching,  is  not 
as  matter  of  law,  without  regard  to  oircumrtanoes« 
negligence.  The  character  of  such  action  is  a  ques- 
tion for  the  jury.  See  note  to  Chicago  City  R.  Co. 
y.  Robinson  (IlL)  4  L.  B.  A.  128. 

Contributory  negligence  bars  a  recovery.  See 
notta  to  Erickson  v.  St  Paul  ft  D.  R.  Co.  (Minn.)  ft 
L.  R.  A.  787 ;  Watklnds  v.  Southern  Pao.  Co.  (Or.)  4 
L.R.A.28B. 

Passenger  alighting  from  moving  train  presump- 
tively negligent.  See  note  to  New  York,  P.  ft  N.  B. 
Co.  V.  Coulboum  (Md.)  1  L.  B.  A.  64L 


See  also  32  L.  R.  A.  354. 


Co.  84  N.  T.  341. 

NolwIth'taDfling  the  concurrent  negli 
of  plaiclilT  a  rpcDtery  la  not  prpcliidcd  If  de- 
fendant failed  to  iliscover  plainiiff's  dnnger 
throuKb  i<8  onn  recklessness  and  want  of  com- 
pliance wiib  muulcipal  onliDaDccs. 

Ihit,k»:an  t  Wabaih,  St.  L.  d  P.  B.  Co.  10 
West.  Bep.  896.  9S  Ho.  283. 

In  Tiew  ot  tbe  fact  IlJat  itwaa  cnalomory  for 
perGona  to  get  oO  moving  cars  at  crossings,  and 
Ihat  ihe  street  ciossiDgs  were  tlie  placea  eelab- 
li«iied  by  defemJont  (or  inpreas  and  egreea, 
(Thciber  it  was  nrKliprce  for  r he  Irains  lo  paaa 
croEaings  at  an  unlawful  rule  of  apced  was  for 
the  jury  lo  determine, 

V>HUam*  V. Eantat  Oity,  B.  A  M.  R.  Co.  W 
Mo.  281. 

A  paf'senger  wbeD  taking  or  leaving  a  rail- 
road car  at  a  Flalion  bns  Ihe  riglil  lo  assume 
Ibat  the  company  will  not  expose  biro  to  un- 


Blfteka  J.,    delivered  the  oplDion  of  the 

The  plainlill  recovered  a  verdict  for  118,200, 
aod,  OD  the  suggeBilun  of  the  trial  coun,  re- 
mitted a  port,  and  accepted  a  ju()gnieni  for 
tlo.OOO,  Id  reveille  wtiicb  Ibe  dcrcndanl  ap- 
pealed. The  dcfendnnl,  at  Ihe  close  of  llie 
plaintilTs  evidrnne,  aubmiiled  a  drmiirrer  lo 
the  evidpnre.  and  aaUed  a  llhe  Inetruclion  at 
the  close  of  all  of  Ibe  evldcnre,  Iwtb  of  which 
were  relumed.  Tln-se  inslructions  present  Ihe 
ouestfon  whether  the  court  should  have  Inken 
the  case  from  Ihe  juty.  The  facia  diachiaed 
by  the  plainlifT's  evidence  ere.  In  auhsianie, 
tbrse:  ''The  defenduDi'a  road  runs  eiisi  and 
west  throiLt'h  the  Cily  of  RunBOB.  The  cars 
run  east  on  llie  routh,  and  weat  on  the  norib, 
track;  and  when  the  irams  paFs  there  is  a 
space  of  DDT  moiclhen  eighteen  inches  between 
Ibe  cara.  The  curs  going  east  slopped  only  al 
the  easi,  and  IboM  goine  wear  at  the  weal, 
lidenalh  crossinirs;  and  llicn  only  n  Ijen  per- 
sona desircrl  lo  gel  on  or  off.  I'be  plainiis,  a 
young  niiiDnlxint  tweniy  yearaold.  hoaidedeii 
east-bound  Iralti,  comiosid  of  a  coach  and 
grifiCnr,  iiileiiilirg  lopo  to  Holmes  Jiticet.  He 
took  a  seal  on  Ihe  rnidi  side  of  tbe  grip  car. 
near  l|je  rear  end.  Bexidcs  rnd  doors,  this  car 
had  two  side  dnora  at  Ibe  rear  end,— one  open- 
ing out  on  ihc  norlb.  end  llie  niber  on  the 
south,  side.  1  lieve  d<iors  were  open,  and  lliere 
was  no  ia't  or  olber  cool rivu nee   to  preveni 

g>rH>na  from  iriiiiig  out  on  the  north  side, 
lait'tiir  lesiiAed  Ihal  w  hen  lie  reached  Holmes 
Street  he  pulled  a  coid.  wMch  was  aitaihcd  to 
■D  air-whiaile,  twice;  Ibat  he  heard  do  sipnal, 
and  llie  cam  did  nol  stop:  Iboi  he  was  lo<itiJng 
cm  of  Ihe  side  windows  ol  the  car,  and  ihen 
leaned  over  and  looked  out  of  llie  fionl-vnd 
car  dror.  and  did  nol  ece  any  train  eomirg 
from  Ihe  eniii  on  ilie  nofib  irack;  ibat  be  iben 
got  up.  went  ID  the  tear  ei>d  of  Ihe  car.  aid 
then  stepped  out  of  the  north  door,  and,  Jusi 
M  he  got  upon  Ihe  ground,  a  ttain  going  nest, 
onlbenonli  iiuilt  hji  him  and  knocked  him 
down.  His  W'R  wereilirown  under  ihe  whet'ta 
of  the  cars  upon  wbicb  lie  bad  Lieen  riding. , 
7L.R.A. 


stepp«l  off  at  or  within  a  few  fiel  of  the  east 
crossing.  He  says  the  trntn  going  west  wu  so 
close  lo  btm  when  he  got  oil  that  he  could  not 
see  it.  The  whittle  alwcbed  lo  tbe  cord  was 
in  the  grip  car,  and  was  out  of  order,  go  th^t  it 
gave  DO  aignal.  The  plaintiiTs  aeat  in  the  car 
was  wilhln  six  or  eight  feet  of  ihe  gripman, 
and  the  plaintiff  did  not  notify  the  conductoi 
or  gripman  where  be  desired  lo  leave  :be  car. 
He  bad  been  In  the  habit  of  roing  back  and 
forth,  tA  and  from  bia  work,  by  wny  of  thede- 
fendanl'a  road,  and  was  familiar  with  the  run- 
ning of  the  cars.  There  were  eight  iraina  on 
the  road,  and  each  made  len  or  twelve  daily 
trips.  These  trains  were  running  at  the  rale 
of  a  fraction  over  seven  mili'i  per  hour,  in  vio- 
lation of  a  city  ordinance  which  limits  tbe  rat« 
of  »peed  ID  ail  milea  per  hour. 

The  evidence  tends  to  show  that  il  was  the 
cuplom  lo  Hug  Ibe  bells  on  l^'h  Imlns  when 
and  wherever  they  passed.  The  gripman  of 
the  train  on  which  pluiuiiU  io<<k  f,.».i^t;  ica.!- 
fied  in  positive  terms  that  the  bclla  on  both 
tiaina  were  tinging  at  and  t>efnre  t'laintiS 
Blcpped  off;  but  Ibe  plain  iff  leslilied,  in  an- 
swer lo  the  question  wlielljer  he  lienrd  anr 
bells:  "I  don't  remember  of  one  on  the  cat  I 
waaon.  I  never  heard  ihe  Ull  on  tbe  ap- 
pn.ncliingcar."  Another  wiiness  for  tbe  plain- 
tiff, being  asked  if  he  was  arru^tnTiied  in  hear 
signals,  said:  "Yes,  sir.  On  thai  occasloD  I 
cannot  say  whether  I  notired  any." 

Tbe  derendam  ofTcieil  evider.ce  Lo  the  effect 
that  there  were  notices  in  the  cars  warning  per- 

lioB.    Tbe  defendant  offered  otber  evidence; 
but,  as   II  does  not  aid  tbe  plaiuuff'a  case,  II 
neofl  not  l>e  reci'ed. 
The  defendant,  in  running  its  trains  at  a  rate 


Mo.  814.  7  West.  Rep.  144. 

Betides  that,  theie  is  some  evidence,  though 
il  is  very  weak,  lo  tbe  efftct  tbul  tbe  gripman 
on  tbe  west-bound  Iiain  did  not.  as  waa  the 
cui-tum,  rii^g  the  bell  '  f  bia  car  when  passing 
ILc  east  iMiund  train,  upon  which  i  hiiniiff  waa 
a  paaseiiger.  We  sliall  asaume.  for  all  present 
purposes,  that  ibis  Ixrli  was  not  rung,  ll  isai<> 
gued  for  the  defendHnl  I  hut  the  apccd  of  Iba 
■  rain  bad  no  direct  agency  in  call^'tng  ibe  in- 
jury, but  we  cauiiot  yield  a  eoiiM-iit  lo  the 
proposition.  Theie  was  st.fllrieni  evidence  of 
nepllgcnce  on  Ibe  part  of  the  deleudant.  The 
impuriHDt qiimion  is  wliHIierihe  case  ahould 
have  been  taken  fr<  m  the  Jury  lieciiiin;  Dl  con- 
irlliMtory  negligence  on  the  nirt  o(  the  plxintift 

While  c«r.ierB  of  pshsei.^-era  nr«  held  to  a 
very  hijrb  degree  of  cure,  iln  ic  is  a  correspond- 
ing obtitnition  on  Ibe  pari  of  Ibe  pHsacnirer  to 
act  with  prudence:  and.  if  his  negligent  act 
(cintrihules  to  bringing  nlioiit  tlie  iuluiy,  he 
cannot  recover.  Ofdlnariiy,  as  has  licen  said 
by  Mils  court  on  sevcnd  occnsion^,  ronlnbnlory 
nef-'ligence  is  a  qucaiion  uf  fiici,  for  the  Inrv; 
Inn  the  power  and  ihe  duly  of  tlie  court  to  Ol- 
recl  a  veidici  in  prnpcr  lai-ea  cuuiiol  l«  qiltS- 
lioned.  As  has  beef  siiiil,  il  il  npi-enni.  with- 
out any  conflict  of  evidi  nee,  fnimileplBiDtifTi 
own  caae,  or  fnim  the  crute-exaininatlnn  of  hit 
witnesses,  that  be  was  guiliy  of  ocgUgenM 


would  ordinarily  do  under  such  circumstaDCM. 
II  i«ems  to  UB  tbPTe  can  be  but  one  coocluslon, 
and  Ibttt  U  Ihat  Ibe  plaintiff  was  very  aegljgent, 
to  eipie&B  tbe  rfaull  In  mild  terms.  The  coo- 
clufdoD  o(  QCgligence  U  a  oeccssarj  and  un- 
avoidable tesuit.  OaecnnDot  tbus  voluntarily 
place  life  and  limb  in  peril,  and  claim  to  be 
free  from  fault.  But  for  tbe  plaintiff's  nejili- 
gence,  be  would  not  have  bren  injured.  The 
court  should  b&ve  Bustained  tbe  demurrei  to 
tbe  evidence. 

Tbe  point  made  that  tbe  defendant  waived 
.,     ..  _,, ...._  ,jj  ,jg 


ol  only  Interposed  allhecloee  of  the  plain- 
tiff's evidence,  but  a  tike  request  was  made  at 
tbe  close  of  all  Ibe  evidence.  The  defendant, 
by  putting  in  lis  evidence,  took  tbe  chance  of 
aiding  tbe  plainiiff'a  case;  but  it  was  nut  there- 
by deprived  of  tbe  right  to  ask  tbe  court  to  di- 
rect a  verdict  on  all  of  the  evidence.  We  see 
DO  reason  for  remandins  this  cause,  and  the 
judgment  it  timpl]/ reetrttd. 

All  concur. 


A.  motion  for  rebearing  was  subseqiiently 
filed  and  on  March  28,  IBOO,  the  toUowing 
opinion  mob  delivered: 

Per  Curiam; 

60  far  as  Ihe  merits  of  tbls  cms  are  con- 
cerned, we  deem  It  unnecessary  to  add  any- 
thing to  tbe  opinion  heretofore  filed.  A  com- 
plaint is  made  that  Ibe  court  did  not  give  full 
conBidcralion  to  tbe  point  made  in  rhe  respond- 
ent's brief  that  eiccplious  were  not  properly 
saved  by  appellant  lo  tbe  action  of  the  circuit 
court  In  lefueing  certain  Instructions,  among 
which  was  one  to  tbe  effect  that,  upon  tbe 
pleadings  and  evidence,  the  plaintiff  could  not 
recover.  This  instruction  is  numbered  10,  and 
il  one  of  thirteen  asked  by  tbe  defendant,  but 
refuse  by  tbe  court.  In  respect  of  these  re- 
fused instructions  tbe  bill  of  eicepiions  says: 
"And  said  insl ructions  Nos.  10,  11,  12,  18,  14, 
15,  IS,  17,  in.  10.  20,  SI  and  23,  as  asked,  the 
court  refused,  to  whicli  refusal  of  the  ioalruc- 
tlona  ibua  aeked  the  defeudaut  by  its  counsel 
then  and  there  excepted  at  tbe  lime."  Tbe 
argument  1*  that  there  is  here  but  a  gener- 


Authoritleaare  cited  from  other  States  wbicb 
favor  tbe  position  taken  by  tbe  respondent, 
but  such  Is  not,  and  never  bas  been,  the  rule  of 
practice  in  Ibis  Blate.  Under  our  Code  of 
Civil  Procedure  either  party  may.  after  the 
cloee  of  Ihe  evidence,  move  the  conn  to  give 
Instructions,  wbicb  are  usually  prepared  by 
counsel,  and  must  be  iii  writiug;  and  the  prac- 
tice is  to  number  them,  as  was  done  in  the 
E resent  case.  Tbe  refused  Instructions  must 
e  set  out  in  tbe  bill  of  exceptions,  and  a  form- 
ula often  used  for  saving  tbe  exceptions  U, 
"Wbicb  instructions  Ihe  court  refused,  t» 
which  refusal  of  tbe  ioslructions  thus  prayed 
the  defendant  by  his  counsel  then  and  there 
excepted  at  Ihe  lime,"    Whittlesey,  Pr.  482. 

Buch  an  exception  entiiles  Ibe  party  to  have 
each  Tefused  inslruclion  considered  in  tliU 
courL  Whatever  ma;  be  tbe  ruliog  of  other 
courts,  we  must  follow  Ihe  rule  which  baa 
heretofore  prevailed  in  this  court,  and  we  aee 
no  reason  to  de^rt  from  it  if  we  were  at  lib- 
erty to  do  so.  This  form  of  saving  exceptioita 
is  Quite  as  well  understood  as  if  tbe  objector 
had  said  be  excepted  to  tbe  action  of  the  court 
in  refusing  lo  |^ve  said  inslniclians,  and  each 
of  Ihem.  There  is  nothing  In  Uarriton  t. 
BartUtt.  51  Mo.  170,  or  8i.  Jonph  t.  SntioorA. 
60  Mo.  626,  wbicb  conflicts  with  wbat  has 
been  said  in  this  case. 

One  of  tbe  grounds  assigned  for  a  new  trial 
was  "because  tbe  court  erred  in  refusing  to 

five  instructions  Nob.  10  to  22  Inclusive,  asked 
y  Ihe  defendant."  This  waa  aufflcicnU 
Again,  counsel  for  the  respondent  are  In 
error  in  supposing  that  defendant  waived  Iti 
obieclioo  to  tbe  action  of  the  court,  in  over- 
ruling tbe  demurrer  to  plalatiiT's  evidence,  bj 
putting  in  its  own  evidence.  When  such  a 
demurrer  is  made  and  overruled,  and  the  do- 
fendanl  puts  in  its  evidence,  this  court  in  re- 
viewing the  ruling  will  do  so  in  the  light  of  all 
of  tbe  evidence.  If,  upon  all  the  evidence,  no 
matter  by  whom  or  when  offered,  there  la  • 
case  to  go  to  the  jury,  wo  do  not  reverse, 
though  the  demurrer  lo  the  plainliJ's  evidence 
should  have  been  given  as  tbe caae  stood  when 
it  was  interposed.  With  these  qualifications, 
the  demurrer  to  (he  plaintiff's  evidence  will  be 
considered  here,  though  the  defendant  should 
offer  evidence  after  it  is  overruled.  MePhtr- 
ton  V.  St.  LouU,  I.M.AB.  B.Co.  87  Mo.  254 
Tbe  motion  for  rehearing  it  overruled. 
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John  L.  DOUOLASS,  Appt., 


1.  Tbe  aeereUuT  of  *  eorpora.tl< 
dutrgr^Able  wltn  Icnowladg«  ot  ii 


laws  which  are  printed  and  tamed  In  a  booktn 
wblob  his  name  appeara  as  secretaiT. 
i.  A  br-]a.w  of  a  corpontUan  providing 
fur  the  removal  of  oflloen  Df  Che  iKwrd  Of  dlreo- 
tOTs  at  pleasure  corutitutea  part  of  tlie  contraot 
of  emplufmsnt  of  a  secretary  at  a  dreUcnaled 
yc«r]7  lalarr,  wltb  DO  spc  ' 
tlie  time  ot  sarvioe. 

(t&aaarj  0,1(801 


1890. 


DouGLAfis  T.  Mbsohahtb  Irb.  Co. 
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Pirst  Deparimeat,  afflimlnga  Judgment  of  the 
I^ew  York  Circuit  dismissing  the  complaint  in 
■an  action  brought  to  recover  damages  for  the 
alleged  breach  of  a  contract  to  pay  plaintiff 
ior  the  rendition  of  personal  services.  Affirmed, 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  William  W.  Ba^er,  for  appellant: 

No  lawful  discharge  of  plaintiff  was  shown 
-**  upon  the  19th  day  of  January,  1885,  at  the 
regular  meeting  for  that  month/'  as  the  19th 
•could  not  be  *'the  second  Monday"  of  the 
anonUi,  as  required  for  the  alleged  "regular 
aneeting  "  by  article  18  of  the  by-laws. 

As  plaintiff  was  paid  only  to  February  1, 
^e  was  plainly  entitled,  at  least,  to  the  Febru- 
4iry  salary,  as  damages. 

Moody  V.  Leverich,  4  Daly,  401-409;  Howard 
•V.  Daly,  61  N.  Y.  362;  Ever$on  v.  Potoert,  89 
N.  Y.  527;  Perry  ▼.  IHekeraon,  7  Abb.  N.  0. 
^70-474,  affirmed  in  85  N.  Y.  850;  Goodman  v. 
Pocoek,  15  Aa.  &  El.  N.  S.  676. 

The  saving  grace  of  common  sense  and  the 
•ordinary  obligations  of  common  honesty  re- 
quire that  a  faithful  servant 'after  twenty -eight 
years  of  continuous  service  at  "  a  yearly  sal- 
ary," should  not  be  summarily  and  arbitrarily 
dismissed  without  cause  and  without  any  no- 
tice or  pay. 

1  Morawetz,  Priv.  Corp.  g  544;  Storv,  Ag. 
^  466;  Wood,  Mast,  and  S.  g  127,  and  cases 
'Cited. 

The  lust  and  fair  application  and  intention 
of  the  by-law  is  that  it  might  be  applied  at  the 
-end  of  any  year.  A  yearly  salary  **  during  the 
pleasure  of  the  board"  means  that. 

Martino  v.  Comnuree  F,  Ins,  Co,  15  Jones  & 

B,  521;  King  ▼.  Steiren,  44  Pa.  104;  McDaniel 

V.  Parks,  19  Ark.  671;  Walworth  v.  Pool,  9  Ark. 

894;  Fowler  v.  Armour,  24  Ala.  194;  W^ter  v. 

Wadi^.,  19  Cal.  291. 

Otherwise  the  bv-law  is  a  nullity  under  the 
Oonslitution,  as  "  impairing  the  obligation  of 
the  contract." 

Laws  1849,  chap.  808,  S 12;  Ang.  <&  A.  Corp. 
g§  888,  426,  at.d  cases  cited.  See  also  Soldienf 
Oi-phans  Home  v.  Shaffer,  63  111.  248-245. 

A  corporation  loses  its  general  power  of  re- 
-moval,  contained  in  its  (Siarter,  if  it  make  a 
flpecial  contract. 

WiUiame  v.  Byrne,  7  Ad.  <fc  El.  177;  Cati- 
jgan  v.  Mohawk  d  H,  R,  Co.  2  Denio,  609,  618. 

Corporations  seeking  to  enforce  bylaws 
must  show  their  power  to  pafls  such  bv*laws, 
and  bring  themselves  by  proof  withm  that 
power,  and  must  act  at  regular  meetings  or 
prove  notice  given  of  the  meetines  and  also 
prove  express  assent  to  them  by  their  employes. 

1  Parsons,  Cont.  p.  475,  and  cases  there  cited 
-of  assent;  1  Morawetz,  Priv.  Corp.  S  682;  Peo- 
ple V.  Albany  A  8,  R,  Co.  55  Barb.  845;  1  Wat- 
ernian,  Corp.  g^  49.  64;  Dunham  v.  Roetteater^ 
6  Cow.  462;  Taylor  ▼.  Qriswold,  14  N.  J.  L. 
1228. 

.  A  contract  for  services  for  a  yearly  salary, 
if  continued  into  succeeding  years  without 
further  words,  is  thereby  renewed  bv  the  year. 

HuntirgJon  v.  Claffin,  88  N.  Y.  l62;  Vail  v. 
Jersey  Little  Falls  H/g.  Co,  82  Barb.  564;  TaU 
terson  v.  Suffolk  Mfo,  Co.  106  Mass.  66;  Davis 
▼.  Marshall,  6  HurLst.  &  N.  916,  as  to  yearly 
contracts  for  wages  payable  monthly. 

The  case  ia  analogous  to  a  contract  to  the 
aatisfaction  of  defendants,  which  cannot  be 
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terminated  capriciously  nor  without  Just  cause 
of  honest  dissatisfaction. 

Brooklyn  v.  Brooklyn  R.  Oo.  47  N.  Y.  479.  See 
also  i%^  V.  NoNe,  116  N.  Y.  280. 

Mr,  Francis  Lynde  Stetson*  for  respon- 
dent: 

A  continuance  in  the  employment,  with  the 
consent  of  the  defendants,  after  the  expiration 
of  the  current  year,  was  equivalent  to  a  new 
hiring  upon  the  same  terms. 

Vail  V.  Jersey  L.  F.  Mfg,  Oo,  82  Barb.  664- 
667;  Huntingdon  v.  Claffin,  88  N.  Y.  182. 

The  bv-law  in  question  being  in  force  when 
plaintiffs  orig^inal  contract  was  mode,  and  ever 
since,  and  being  necessarily  within  his  knowl- 
edge, formed  part  of  his  contract  for  the  year 
1885. 

Hunter  v.  Sun  Mut,  Ins,  Co,  26  La.  Ann.  13. 

The  by-law  in  question,  forming  part  of 
plaintiff's  contract  for  18ti5,  accomplished  its 
clear  purpose,  and  reserved  to  the  defendant  a 
right  to  aischarge  the  plaintiff  at  any  time. 

Wood.  Mast,  and  8.  p.  274;  Smith  v.  Buffalo 
Street  R.  85  Hun,  204;  Tyler  v.  Ames,  6  Lans. 
280;  Spring  v.  Ansonia  Clock  Oo.  24  Hun,  175. 

Bradleyt  /•»  delivered  the  opinion  of  the 
court: 

The  plaintiff  on  or  about  the  Ist  day  of  Janu- 
ary, 1857,  went  into  the  service  of  the  defend* 
ant  as  secretary,  at  the  yearly  salary  of  |1,500; 
his  salary,  from  time  to  time  changed,  was  on 
the  1st  of  January,  1884,  increased  to  $4,600  a 
year.  He  continued  as  such  secretary  in  the 
service  of  the  defendant  at  that  annual  salary 
until  January  19,  1885,  when  he  was,  by  the 
board  of  directors  of  the  defendant,  removed 
from  the  office  of  secretary.  He,  having  been 
paid  up  to  February  1,  brought  this  action  to  re- 
cover as  damages  a  sum  equal  to  the  salary  for 
the  residue,  or  eleven  months,  of  the  then  cur- 
rent year.  This  claim  is  made  for  the  alleged  rea- 
son that  he  was  in  the  defendant's  service  from 
year  to  year,  and  that  the  defendant  could  not, 
without  liability  to  him  for  damages,  discharge 
him  from  its  service  uuiil  the  end  of  any  year 
upon  which  he  had  entered  in  such  service. 

When  a  party  enters  into  service  of  another 
at  a  stipulated  annual  compensation  or  salary, 
and  continues  beyond  a  year,  the  presumption 
is  that  he  does  so  on  the  same  terms.  Hunt- 
ingdon V.  Claffin,  88  N.  Y.  182;  Vait  v.  Jersey 
Little  Falls  Mfg.  Co.  82  Barb.  564;  Ranck  v. 
Albright,  36  Pa.  867;  Tatterson  v.  Suffolk  Mfg. 
Co.  106  Mass.  56. 

There  is  no  evidence  that  the  original  hiring 
was  for  a  year,  other  than  in  the  fact  thHt  the 
plaintiff's  salary  was  annual.  The  plaintiff, 
fur  his  evvdence  in  that  respect,  relied  solely 
upon  the  admission  in  the  defendant's  answer. 
By  the  answer  it  is  alleged  that  a  by-law  of 
the  defendant,  known  to  the  plaintiff,  was  part 
of  the  contract  of  emplovment  under  which  he 
went  into  and  continuea  In  its  service.  This 
bv-law  was  adopted  and  went  into  effect  in 
lo60,  and  provided  that  "the  president,  vice- 
president,  secretary,  surveyor  and  clerks  shall 
respectivelv  hold  their  offices  during  the  pleas- 
ure of  the  board  of  directors,  and  until  the  ap- 
pointment of  a  successor  either  permanent  or 
pro  tern,,  and  no  officer  or  clerk  shall  be  re- 
moved without  a  concurrence  of  a  majority  of 
the  whole  board  of  directors."    A  new  edition 
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of  the  by-1aw8»  including;  this  one,  was  printed 
•nd  Issued  in  1861,  under  the  direction  of  a 
committee,  in  a  book  in  which  appeared  the 
name  of  the  plaintiff  as  secretary.  The  plain- 
tiff had  or  was  charitable  with  knowledge  of 
this  by-law,  and  il  may  be  assumed  thst  it  con- 
stituted part  of  the  contract  of  his  employment 
under  which  he  served  as  secretary  of  the  defend- 
ant. And  the  main  question  is,  whether  the 
defendant  had  the  right  in  the  manner  men- 
tioned in  the  bylaw,  without  cause,  to  ter- 
minate the  plaintilT's  service  as  secretary  before 
the  end  of  the  current  year,  and  not  subject 
itself  to  liability  to  him  for  damages  as  for 
breach  of  contract.  It  is  urged  on  the  part  of 
the  plaintiff  that  he  was  in  service  under  a  con- 
tract for  a  year,  and  that  the  by-law  was  not 
in  the  way  of  makine  such  a  contract  ef- 
fectual; and  when  made,  the  pleasure  of  re- 
moval could  be  exercised  to  take  effect  only  at 
the  expiration  of  the  year. 

In  Soldttrtf  Orphans  HomeY.  Shaffer,  68  111. 
S48,  cited  in  support  of  that  proposition,  the 
plaintiff's  charter  provided  that  the  trustees 
might  remove  any  officer  or  employd  if  tbe 
interests  of  the  institution  required  the  removal. 
The  plaintiff  there  was  by  special  contract 
hired  for  a  year,  and  the  court  held  that  a  cor- 
poration loses  its  general  power  of  removal 
contained  in  its  charter  if  it  makes  a  special 
contract  It  may  lie  observed  that  in  the  case 
cited  the  power  of  removal  was  not  unquali- 
fied or  to  be  exercised  at  pleasure. 

And  in  Mitriino  v.  Commerce  F.  Ins,  Co.,  16 
Jones  &  S.  520,  it  was  held  that  the  by-laws 
of  the  defendant,  providing  that  officers, 
derki*.  etc.,  should  be  elected  during  the  pleas- 
ure of  tbe  board,  did  not  deny  to  the  defend- 
ant the  power,  by  special  contract,  to  overcome 
it  or  set  it  aside. 

It  may  Ijc  assumed  for  the  purposes  of  the 
question  that  this  is  within  the  power  of  tbe 
board  which  creates  the  by-laws,  and  that 
when  it  appears  that  a  special  contract  is  made 
by  such  boanl,  in  lernis  which  indicate  an  in- 
tent of  the  parties  to  exclude  from  it  the  oper- 
ation of  the  by-laws  having  relation  to  the 
right  of  terminating  service,  such  contract  of 
employment  may  not  be  subject  to  it.  Tbe  em- 
ployment of  the  plaintiff  does  not  come  within 
that  proposition.  He  went  into  the  defend- 
ant's service  upwards  of  twenty-eicrht  years  be- 
fore the  time  of  his  removal.  There  does  not 
appear  to  have  been  any  special  contract  as  to 
term  of  service.  The  compensation  was  desig- 
Bated  as  a  vearly  salary,  which  the  plaintiff  m 
his  complaint  alleges  was  payable  in  monthly 
or  quarterly  insraliments.  This  woul(^  indi- 
cate that  his  sexvioe  for  «  year  was  contem- 


plated, and  the  terms  would  presunptiTeljr 
be  the  same  each  subsequent  year,  except  ao' 
far  as  modified  by  the  parties,  and  without 
some  reserved  right  of  termination  it  may  be 
assumed  that  his  service  was  not  terminable 
without  c&Mse  until  the  end  of  any  current 
year.   WiUiama  v.  Byrne,  7  Ad.  A  EI.  177. 

But  here  was  no  special  contract  which  in- 
dicated any  purpose  to  abridge  tbe  right  of 
removal  at  pleasure  given  by  the  by-law  which 
entered  into  the  contract  of  employment,  and 
subject  to  which  tbe  plaintiff  went  into  and 
continued  in  the  defendant's  service  until  this- 
reserved  power  was  exercised.  Nor  is  it  seexk 
that  this  ri^ht  of  removal  was  qualified  in  re- 
spect to  the  time  of  its  exercise.  Our  atten- 
tion is  called  to  but  very  little  judicial  authority 
upon  the  question. 

In  IJvnter  v.  Sun  Mut.  Jn$,  Co.,  26  La.  Ann. 
18,  the  plaintiff  was  employed  by  the  defend- 
ant for  one  year  from  in  Febriiary^  1869,  which 
he  served,  and  on  the  expiration  of  that  term 
he  was  employed  by  the  defendant  for  another 
year.  He  was  discharged  in  Apnl  of  tbe  sec- 
ond year  without  cause,  and  brought  his  action 
to  recover  damages  for  alleged  breach  of  the- 
contract.  There  was  a  by  law  of  the  defend- 
ant, in  terms,  giving  tbe  right  to  remove  its 
officers  at  pleasure.  It  was  there  held  that  the 
officer  so  employed  was  presumeii  to  have 
known  of  tbe  existence  of  the  by-law,  that  it 
was  part  of  the  contract,  and  the  law  govern- 
ing their  rights  in  that  respect,  and  "therefore 
the  plaintiff  knew  the  precarious  tenure  of  his- 
position"  and  was  not  entitled  to  recover. 

In  Smith  v.  Buffalo  Street  R.  Co,,  85  Hun^ 
204,  the  question  as  to  the  right  to  discharge 
an  emplo}  e  within  the  term  arose  upon  a  pro- 
vision in  the  contract  that  the  employer  might 
discharge  btm  **at  any  time."  It  was  held 
that  the  right  to  discliarffe  him  was  unquali- 
fied. In  the  present  case  the  power  of  removBl^ 
at  any  time  must  be  deemed  to  have  been  re- 
served in  the  contract  of  employment.  And  it 
seems  to  have  been  properly  exercised.  It  was- 
done  at  a  meeting  of  the  board  of  directors  by 
concurrence  of  a  majority  of  the  whole  board!, 
and  a  secretary  pro  tern,  was  then  appointed, 
and  he  was  made  permanent  secretai^  on  the 
tenth  of  the  following  month.  No  question 
was  made  on  the  trial  as  to  the  reeularity  of 
tbe  meeting  of  the  board  at  which  the  removal 
was  made.  Nor  does  there  appear  in  the  record 
any  support  for  the  contention  that  It  was  not 
a  meeting  at  which  the  removal  may  have  beeik 
accomplished. 

The  judgment  ehotUd  be  (nfflrmed» 

All  concur. 
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Clarence  M.  BURTON,    Relator^ 

V, 

Thomas  P.  TUITE.  Treasurer  of  the  City 

of  Detroit. 

(....Mlcb > 

Stab  reeeipt  books  in  a  olty  treasurer's  offloe, 
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which  oontain  tbe  reoord  of  canceled  oertlflcatea- 
of  tax  sales,  tbe  list  of  lots  redeemed  from  satet- 
for  special  city  taxes  and  also  the  list  of  lots  sold 
to  the  city  for  delinquent  taxes  and  afterward* 
asBiffned  to  Individuals,  are  public  records  withiD 
the  meaniair  of  Pub.  Acts  1889,  No.  20^  whlob 
provides  for  the  inspection  of  such  records,  not- 
withstanding  the  fact  that  all  data  oontaioed  itt- 
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BQota  bookB,  are  at  the  oonTenlenoe  of  the  treas- 
urer, to  be  entered  In  record  books  which  are  ac- 
oessible  to  the  publio. 

(April  lA,  180QL) 

PETITION  for  rule  to  show  cause  why  de> 
fcDdant  should  not  be  punished  for  con- 
tempt for  refusiog  to  comply  with  the  direc- 
tion coDtained  in  a  writ  of  mandamus  com 
mandiog  him  to  permit  relator  to  inspect  cer- 
tain puulic  records.  Judgment  agaiuBt  de- 
fendant. 

The  case  sufficiently  appears  In  the  opinion. 

Mr,  Henry  A.  Cnaney  for  relator. 

Mr,  John  W.  McGrath  for  respondent. 

Morse*  J,^  delivered  the  opinion  of  the 
court: 

The  respondent  is  City  Treasurer  of  Detroit. 
The  relator  is  engaged  in  the  abstract  business 
In  said  ciiy.  We  held,  upon  application  of  the 
relator  for  mandamus  (see  Barton  v.  Tuite, 
ante^  78)  that  ceitam  records  in  said  treas- 
urer's ofllee  were  public  records,  and  that  re- 
lator had  «  right  to  examine  them,  and  to 
malse  memoranda  or  transcriots  therefrom 
under  Act  No.  205,  Pub.  Acts  1889,*  subject  to 
fuch  proper  and  reaFOuable  regulations  as  the 
treasurer  might  make  consistent  with  the 
public  use  of  such  records.  Our  order  in  the 
case,  as  made  and  entered  in  the  Journal  on 
the  (<th  day  of  January,  lb90,  commanded  the 
•aid  Tuite  not  only  to  allow  the  relator  to  in- 
spect and  examine  the  particular  records  in- 
Tolvcd  in  that  case,  but  also  to  generally  fur- 
nish to  bim  and  his  subordinates  reasonable 
and  proper  facilities  for  the  inspection  and 
examination  of  the  records  and  flies  in  his 
office,  and  for  making  memoranda  and  trans- 
cripts therefrom  in  compliance  with  said 
above-named  Act  of  the  Legislature.  In  the 
opinion,  as  well  as  in  the  oraer,  of  this  court 
we  meant  to  so  express  our  yiews  and  com- 
mands as  that  there  should  be  no  mistake  or 
misunderstanding  as  to  the  rights  and  duties  of 
the  respective  parties  to  this  controversy.  But 
we  are  now  called  upon  to  enforce  our  order. 
January  18,  1890,  a  petition  was  filed  in  this 
court  by  the  relator  showing  the  proper  service 
of  our  writ  of  peremptory  maodamus  upon 
respondent,  and  setting  forth  that,  notwith- 
standing our  order  and  command  therein  con- 
tained, the  respondent  had  since  said  service 
refused  to  allow  relator  to  have  access  to  or 
look  at  certain  other  public  records  in  said 
office  of  the  City  Treasurer,  to  wit:  One  book 
containing  the  record  of  tbe  certiflcates  of  tax- 
sales  that  have  been  canceled;  one  book  con- 
taining a  list  of  such  lots  as  have  been  sold  to 
the  City  of  Detroit,  or  to  individuals,  for  spe- 
cial city  taxes,  and  have  been  from  time  to 
time  redeemed;  and  a  book  containing  a  list  of 
such  lots  or  parcels  of  land  in  the  City  of 
Detroit  as  have  been  heretofore  sold  to  said  city 


for  delinquent  dty  taxes,  said  sales  1)e!ng  after- 
wards assigned  by  the  city  to  individuals. 
Upon  this  petition,  January  16, 1890,  we  issued 
an  order  to  the  said  Thomas  P.  Tuite  to  show 
cause  why  he  should  not  be  punished  for  con- 
tempt and  disobedience  of  the  said  writ  of 
mandamus  of  date  January  8,  1^90. 

Respondent  answered  this  order  on  the  28th 
day  of  January,  1880,  denying  that  tbe  above- 
named  books  were  public  records,  or  that  the 
relator  had  any  right  to  examine  them  under 
the  Statute,  or  our  decision  and  order  above 
stated.  The  books  in  question  were  denomi- 
nated by  the  re8|)ondent  as  "  Stub  Receipt 
Books,"  and  it  was  insisted  in  said  answer  that 
the  same  were  not  public  records,  but  mere 
memoranda  for  the  convenience  of  the  office, 
and  that  all  the  data  contained  therein  is  en- 
tered in  the  '*  Record  Books,"  which  are  access- 
ible to  relator.  It  was,  however,  admitted 
upon  the  argument  that  the  transferring  of 
the  data  upon  these  stub  books  to  the  record 
books  mij;ht  be  delayed  for  days  or  weeks, 
at  the  pleasure  of  the  respondent. 

After  hearing  both  parties  by  counsel  upon 
the  petition  and  answer,  we  airected  certaia 
interrogatories  to  be  served  upon  the  n-spond- 
ent,  to  be  answered  by  him  under  oath,  and 
that  other  proofs  be  taken  touching  the  trutb 
of  the  matters  involved  in  the  petition  and  an- 
swer, as  well  as  the  nature  and  character  and 
use  of  said  books.  The  answers  to  said  inter- 
rogatories and  other  testimony  taken  have  been 
returned  to  us.  We  do  not  intend  to  again  go 
into  the  discussion  of  the  questions  that  were 
settled  by  us  in  the  first  opinion  filed  in  this 
case.  We  are  satisfied  that  the  books  referred 
to,  by  whatever  name  they  are  called,  are  pub- 
lic records  in  the  treasurer's  office  in  the  full 
sense  of  the  Statute,  and,  under  the  opinion 
above  referred  to,  that  the  respondent  is  guilty 
of  contempt  and  diwbedience  of  I  e  order  of 
this  court  in  refusing  to  tbe  relator  tlie  privi- 
lege of  examining  them,  and  making  tran- 
scripts thereof.  We  think,  however,  that  this 
disobedience  has  occurred,  not  so  much  from 
a  willful  disregard  of  our  command,  as  from 
bad  advice.  Under  these  circumstances,  we 
are  not  disponed  to  impose  a  heavy  penalty, 
but  we  hope  that  our  orders  will  hereafter  be 
siriclly  complied  with,  and  witliout  delay  or 
attempted  evasion,  as  the  fine  in  this  case  will 
not  stand  as  a  precedent  in  any  future  case  of 
disobedience  of  the  mandates  or  decrees  of 
this  court.  An  oilier  will  be  entered  adjudg- 
ing the  said  Thomas  P.  Tuite  guilty  of  con- 
tempt and  disobedience  of  our  aforesaid  writ 
of  mandamus,  and  that  he  pay  to  the  people  of 
the  State  of  Micbi^an  a  tine  of  |25,  with  the 
costs  of  Ibis  proceeding  to  be  taxed  by  the 
clerk  of  this  court,  such  payment  to  be  made 
to  said  clerk  within  ten  days  after  a  copy  of 
such  onier  shall  be  served  upon  him. 

The  other  Justices  concurred. 


*The  materlaJ  portion  of  that  Act  Is  as  follows:  i  respective  oflloee,  and  for  making  memoranda  or 
'.The  offlceis  havioK  the  custody  of  any  oounty,  I  transcripts  therefrom,  during  the  usual  busln< 


elty  or  town  records  In  this  State  shall  fumtoh 
proper  and  reasonable  facilities  for  the  Inspection 
and  ejLamlnatton  ot  tbe  records  and  files  In  their 
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hours,  to  all  persons  havlnfr  occasion  to  make  ex- 
amination of  them  for  any  ^lawful  puriHJse.*^ 
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Ellen  0.  PECK  et  al 
BANK  OF  AMERICA  d  oL 

(16  B.  I....) 

1.   WhateTer  puts  npon  inquiry   to   in 

equity  notice  of  what  inquiry  would  diacloee. 

4B.  A  baAk  is  put  npon  inquiry  as  to  the 
riff  ht  of  an  ezocutrix  to  transfer  stoek 

inthe  bank  to  herself  as  an  individual  by  a  pro- 
posal to  make  such  transfer  as  security  for  her 
indorsement  of  the  note  of  another;  and  if  the 
bank  relies  upon  the  statement  of  the  maker  of 
the  note  as  to  her  ownership,  instead  of  oonsult- 
ing  the  will,  and  the  transfer  by  the  executrix 
was  unauthorised,  it  can  claim  no  lien  as  secu- 
rity for  such  indorsement  against  those  who  are 
entitled  to  the  stock  under  the  wilL 

S»  In  cases  of  fk«nd  the  Statute  of  Umi- 
tations  beffins  to  run.  In  equity,  not  at  the 
time  the  fraud  Is  perpetrated,  but  from  the  time 
of  its  discovery. 

(]rebruary8,18Qa} 

BILL  in  equity  to  establish  title  to  certain 
corporate  stock  alleged  to  bave  been  ille- 
^llv  transferred  by  the  executrix  of  the  will 
of  Allen  O.  Peck,  deceased.  Judgment  for 
•complainanU^ 


The  facts  are  fully  stated  in  the  opinion. 

Mr,  Joseph  C.  JAj^  for  complaioaDts: 

The  defendant  Bank  was  charged  with  no* 
tice  that  this  transfer  was  improperly  made 
and  therefore  takes  no  lien  other  than  that  on 
Mrs.  Peck's  beneficial  interest  in  said  sixteen 
shares  of  stock  under  the  will  of  Allen  0.  Peck, 
if  it  has  any  claim  thereon. 

Lowry  v.  Commercial  <t  F,  Bank,  Taney.  G.  O. 
Dec.  810;  Lowell,  Transfer  of  Stock,  g  152; 
Holden  v.  liew  York  db  E,  Bank,  72  N.  Y.  286; 
Stewart  y.  Firemsn'i  2ns.  Co,  58  Md.  664.  See 
also  Covington  v.  Anderson,  16  Lea,  814. 

The  Bank  in  view  of  the  facts  was  charged 
with  notice  of  the  wiU  and  all  the  probate  pro- 
ceedings. 

Bill  y.  Simpson,  7  Yes.  Jr.  152;  Albert  t. 
Baltimore  Sav,  Bank,  1  Md.  Ch.  407;  Cauik^m 
y.  Memphis  Gaslight  Co,  85  Tenn.  688;  Cooing- 
ton  y.  Anderson,  16  Lea  (Tenn.)  810. 

The  Statute  ox  Limitations  famishes  no  de- 
fense as  the  action  of  the  Bank  was  Iraudulent 
in  contemplation  of  law.  In  such  contingency 
the  Statute  does  not  run  until  the  facts  are  dis- 

Perry,  Tr.  8d  ed.  8  811;  Story,  Eq.  Jur. 
§§1521,1521  a. 

Mr,  BenJsAiiii  W.  Smith  for  defendant, 
prose. 


N0TS.-H5t(itute  does  noi  hsQin  to  run  tOl  discovery 

of  the  fraud. 

Where  the  aotion  Is  for  relief  on  the  ground  of 
fraud,  the  Statute  does  not  oommenoe  ruzminsr 
until  difloovery  of  the  fraud.  Currey  v.AJlen,84 
•OsL  264;  Rowe  v.  Bentley,  20  Gratt.  761;  Kilboum 
V.  Sunderland,  180  U.  8.  fi06  (82  L.  ed.  1006):  Moore  v. 
'Greene,  60  U.  8. 19  How.  09  (16  L.  ed.  688);  Header  v. 
Norton,  78  U.  &  11  Wall.  442  (20L.  cd.  184). 

The  Statute  will  run  from  the  time  faots  are 
brou^rht  home  to  the  knowledge  of  the  party.  Bent 
V.  Priest,  1  West.  Rep.  758, 86  Mo.  476. 

Ko  laches  can  arise  from  delay  in  taking  steps  to 
■undo  a  fraud,  until  after  knowledge  of  the  fraud 
■has  peen  acquired.  Jones  v.  Lloyd,  6  West.  Hep. 
■86, 117  IlL  607. 

They  will  not  avail  as  a  defense  in  a  proceeding 
io  restrain  the  use  of  a  trade-name,  where  the 
dame  was  adopted  with  a  fraudulent  intent.  San- 
ders V.  Jacob,  2  West.  Rep.  406, 20  Mo.  App.  96. 

Wbere  the  Legislature  has  adopted  the  equitable 
rule  that  a  cause  of  aotion  for  fraud  shall  not  a<v 
erue  until  diBoovery  of  the  fraud,  the  principles  of 
•equity  must  be  applied  in  ascertaining  what  condi- 
tions constitute  a  discovery.  Teall  v,  81ay6n,40 
fed.  Rep.  774. 

Instances;  late  eases, 

A  cause  of  action  to  recover  back  an  excess  of 
freight  charges  runs  only  from  dlMovery  of  the 
fact.  Garrier  v.  Chicago,  R.  L  ft  P.  R.  Co.  (Iowa)  6 
L.  R.  A.  799. 

When  there  Is  fraud  in  the  action  of  an  admin- 
Sstrator  in  not  paying  over  the  shares  of  the  estate 
'  to  heirs  who  are  under  his  guardianship,  the  Stat- 
ute only  runs  from  the  discovery  of  the  fraud. 
-Gabler^s  App.  (Pa.)  6  Cent  Rep.  814. 

The  rule  that  the  Statute  does  not  run  till  discov- 
ery of  the  fraud  is  applicable  to  an  aotion  to  set 
aside  transfers  and  conveyances  in  fraud  of  cred- 
itors.   Fittsv.  Beard8ley,28N.Y.&R.668. 

So  where  a  widow  is  not  suincr  for  her  dower  but 
for  property  of  which  she  has  been  defrauded,  the 
^L.R  A. 


Statute  of  Limitations  begins  to  run  only  from  the 
discovery  of  the  fraud.  Jones  y.  Van  Doren,  180 
U.S.684(82L.ed.l077). 

A  cause  of  action  for  relief  against  fraudulent 
misappropriation  of  corporate  property  does  not 
accrue  until  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud.  Moyle  v.  Landers. 
78GB1.99. 

Fraudulent  eoneealmeint  cf  facts. 

Where  there  was  fraud  and  concealment  on  the 
part  of  defendants,  such  factB,whenever  they  exist, 
are  sufficient  to  prevent  the  operation  of  the  Stat- 
ute in  view  of  a  court  of  equity.  Mayne  v.  Grle- 
wold,  8  Sandf.  484, 9  N.  Y.  Leg.  Obs.  88;  Bertine  ▼. 
Varian,  1  Bdw.  Ch.  848,  6  K.  Y.  Ch.  L.  ed.  165;  Mor- 
gan V.  Tener,  88  Pa.  8iQ5;  Wickersham  v.  Lee,  Id. 
416. 

Fraudulent  concealment  by  defendant  of  the  fact 
of  overpayment  of  a  bank  check  avoids  the  bar  of 
the  Statute.  Manufacturers  Nat.  Bank  v.  Perry,  8 
New  Eng.  Rep.  927, 144  Mass.  818. 

A  bank  which  has  concealed  its  conversion  of  e 
special  deposit  is  not  permitted  to  avail  itself  of  the 
Statute.  Hughes  v.  Waynesburg  Nat.  Bank,  1 
Cent.  Rep.  849, 110  Pa.  428. 

Concealment  by  a  former  partner  of  the  fact  that 
he  had  collected  money  belonging  to  the  partneiv 
ship  prevents  the  runninir  of  the  Statute  ajrainst 
the  other  partner,  until  the  discovery  of  the  fraud. 
Fisher  v.  TuUer  (Lad,)  Jan.  80, 1880. 

Where  a  proper  record  of  assessment  proceedinga 
is  open  for  inspection,  mere  passive  silence  does 
not  amount  to  such  a  concealment  as  will  take  the 
case  out  of  the  operation  of  the  Statute.  Churob- 
man  v.  Indianapolis,  8  West.  Rep.  017, 110  Ind.  260. 

That  a  bankrupt  omitted  to  mention  life  policiei 
in  bis  schedules  in  bankruptcy,  and  that  neither 
he  nor  his  administrator  informed  the  assignee  of 
them,  but  took  no  means  to  conceal  them,  does  not 
establish  fraudulent  concealment  of  them  so  as  to 
prevent  the  running  of  the  Statute  of  Limltationa. 
Avery  y.  Cleary,  182  U.  S.  604  (88  L.  ed.  4A0>. 


See  also  26  L.  R.  A.  864. 
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Mr,  Edward  D.  Bassett*  for  Bank  of 
America,  defendant: 

An  executor  or  administrator  has  an  absolute 
power  of  disposal  over  the  whole  nersonal  ef- 
fects of  his  testator  or  intestate  ana  they  can> 
not  be  followed  by  creditors  or  legatees  into  the 
hands  of  alienees. 

2  Wms.  Exrs.  988;  1  Perry,  Tr.  $  225  and 
•cases;  Scbouler,  Ezrs.  and  Admrs.  §  850. 

Letters  testamentary  are  always  sutticient  evi- 
dence of  authority  to  transfer  stock,  because  a 
sale  and  transfer  are  in  the  line  of  duty  of  an 
-executor,  whose  primary  duty  is  to  dispose  of 
the  property  to  pay  debts  of  testator. 

Bayard  y.  Farmen  dt  M,  Bank,  62  Pa.  282; 
Schouler,  Exrs.  and  Admrs.  g  851;  2  Wms. 
Exrs.  748. 

And  therefore  banks  may  safelj  permit  a 
transfer  of  stock  by  an  executor  without  look- 
ins:  for  his  authonty  beyond  his  letters,  and 
have  no  right  to  require  any  further  evidence 
of  his  authority. 

Bartga  v.  Baiik  of  England,  8  Yes.  Jr.  65; 
Bank  of  England  v.  Pariom^  5  Yes.  Jr.  665; 
Bank  of  England  v.  Lunn,  15  Yes.  Jr.  560; 
Franklin  v.'  Bank  of  England,  9  Barn.  &  C. 
156,  1  Russ.  Ch.  575;  Fowler  v.  ChurchiU,  11 
Jklees.  &  W.  828;  AihUm  v.  Atlantic  Bank,  8 
Allen,  217;  Bayard  v.  Farmen  A  3i.  Bank, 
•iupra. 

Courts  of  equity,  although  not  in  strictness 
4i)ound  by  the  Statute  of  Limitations,  act  by 


analogy  to  it,  and  in  a  proper  case  apply,  as  an 
equitable  rule,  the  limitation  prescribed  by  the 
Statute. 

Sherwood  v.  Sutton,  5  Mason,  148;  Pratt 
v.  Northam,  5  Mason,  95;  Baker  v.  Biddle, 
Baldwin.  894;  Union  Bank  v.  Stafford,  58  U. 
8.  12  How.  327  (18  L.  ed.  1008);  Th<ma9  v. 
Broekenbrmtgh,  28  U.  8.  10  Wheal.  146  (6  L. 
ed.  287);  Elmendorf  v.  Taylor,  28  U.  S.  10 
Wheat.  152  (6  L.  ed.  289). 

The  rule  that  the  Statute  of  Limitations  will 
not  protect  trustees  applies  only  to  express  and 
not  to  constructive  trusts. 

Boone  v.  Chiles,  85  U.  8. 10  Pet.  177  (9  L.  ed. 
888);  Uayman  v.  Keally,  8  Cranch,  C.  C.  825; 
Elmendorf  Y,  Taylor,  supra;  Beavbien  v.  Beau- 
bien,  64  U.  S.  28  How.  190  (16  L.  ed.  484);  Wil- 
merding  v.  Riiu,  88  Conn. 67. 

Statute  begins  to  run  in  equity  from  the  time 
the  cause  of  complaint  accrues,  not  from  the 
time  the  transaction  is  discovered. 

Liitl^ohn  V.  Gordon,  82  Miss.  285;  Buekn&r 
V.  Oalcots,  28  Miss.  482;  Pileher  v.  Flinn,  80 
Ind.  20a 

Matteson*  J.,  delivered  the  opinion  of  tha 
court: 

This  is  a  bill  brought  by  the  children,  resid- 
uary devisees  and  legatees  of  Allen  O.  Peck, 
deceased,  against  Mary  E.  Peck,  their  mother, 
Benjamin  w.  Smith,  her  assignee  for  the 
benefit  of  creditors,  and  the  Bank  of  Amer- 


Although  oonoealment  of  fvsud  has  been  held 
ground  for  suspendiog  the  Statute  of  Limitations, 
yet  the  evasion  of  the  service  ot  process  is  not 
fraud  in  the  legal  sense  of  the  term,  and  is  no  valid 
answer  to  the  statutory  har.  Amy  v.  Watertown, 
IdO  U.  B.  820  (82  L.  ed.  S6Q). 

In  New  York  the  concealment  of  a  cause  of  ao- 
tiOD  ex  contractu  does  not,  in  courts  of  law,  inter- 
rupt or  delay  the  running  of  the  Statute  of  Limita- 
tions as  a  har  to  the  action.  Andrees  v.  Bedfleid, 
'OS  U.  S.  SS5  (25  L.  ed.  158). 

An  allegation  that  the  defendant  *^tried  to  oon- 
■eeal,  and  did  oonceaV*from  the  plaintiff  the  facts 
-congtitu  ting  the  cause  of  action,  does  not  brCog  the 
•case  within  the  rule,  where  there  is  no  allegation 
that  the  conceahnent  was  effected  by  any  artifice 
'Or  false  statement,  or  where  the  ultimate  fact  ot 
tnnd  is  not  pleaded.  Bninson  v.  Ballou,  70  Iowa,  84. 

Exception  to  the  rule. 

The  rule  that  Id  cases  of  fraud  the  Statute  of 
Limitations  begins  to  run  only  from  the  discovery 
•of  the  fraud,  does  not  apply  where  the  party  af- 
fected by  the  fraud  might,  with  ordinary  diligence, 
have  discovered  it.  Vigus  v.  0*Bannon,  6  West. 
Bep.219,118nL834. 

But  the  failure  of  such  diligence  may  be  excused 
where  there  exists  some  relation  of  trust  and  con- 
fidence between  the  party  committing  the  fraud 
and  the  party  affected  by  it,  rendering  it  a  duty  of 
the  former  to  disclose  to  the  latter  the  true  state  of 
the  transaction.  Atlantic  Nat.  Bank  v.  Harris,  118 
Mass.  U7;  Harrlsburg  Bank  v.  Forster,  8  Watts,  IS; 
Wear  v.  Skinner,  4A  Md.  267:  Wilson  v.  Ivy,  88  Miss. 
€38;  Buckner  v.  Oalcote,  28  Miss.  432;  Bigelow,  Fr. 
445;  Way  v.  Gutting,  20  K.  H.  187;  Losch  v.  Pickett, 
86  Kan.  216. 

Where  complainant's  claim  is  based  upon  a  fraud 
which  defendiBint  has  concealed,  the  statutory  p^ 
riod  will  not  commence  until  the  fraud  is  dis- 
covered, or  until  it  would  have  been  discovered 
had  reasonable  diligence  been  exercised.  Somerset 
Go.Bankv.Yeghte,4  0ent.  Bepb  406,  42  N.  J.  Eq. 

^  L.  R.  A. 


88;  Todd  V.  Rafferty,  80  N.  J.  Bq.  254;  Story,  Bii. 
1 1621;  Frltschler  v.  Koehler,  88  Ky.  78. 

There  must  be  reasonable  diligence:  and  the 
means  of  knowledge  are  the  same  thing  in  effect  as 
knowledge  Itself;  and  the  circumstances  of  the 
discovery  must  be  fully  stated  and  proved;  and  the 
delay  which  has  occurred  must  be  shown  to  be  con- 
sistent with  the  requisite  diligence.  Putnam  v.  New 
Albany  &  S.  C.  J.  B.  Co.  (**Burke  v.  Smith")  88  U.  8, 
16  WalL  800  (21  L.  ed.  861):  Teall  v.  Slaven,  40  Fed. 
Bep.774. 

The  provision  of  N.  Y.  Oode  Civ.  Proa,  that  cer- 
tain actions  for  fraud  shall  not  be  deemed  to  accrue 
until  discovery  of  the  facts  constituting  the  fraud, 
does  not  apply  to  an  action  to  procure  a  Judgment 
for  a  sum  of  money.   Miller  v.  Wood,  116  N.  Y.  86L 

A  party  with  notice  suflioient  to  lead  him  to  a 
fact  cannot  become  a  bona  fide  purchaser  or  mort- 
gagee, when  knowledge  of  the  truth  would  render 
him  otherwise.  Pendleton  v.  Fay,  2  Paige,  208; 
Wright  V.  Boss,  86  CaL  487. 

If  it  appears  that  the  party  has  knowledge  or  in- 
formation of  facts  sufficient  to  put  a  prudent 
man  upon  Inquiry,  and  that  he  wholly  neglects  to 
make  any  inquiry,  or,  having  begun,  falls  to  prose- 
cute it  in  a  reasonable  manner,  the  Inference  of 
actual  notice  is  necessary  and  absolute.  Spofford 
V.  Weston,  20  Me.  140;  Warren  v.  Swett,81  N.  U.  832; 
Nute  V.  Nute,  41  N.  H.  60;  Blalsdell  v.  Stevens,  16 
Vt.  179;  Stafford  v.  BaUou,  17  Vt.  889;  McDaniels  v. 
Flower  Brook  Mfg.  Co.  9  Vt.  274;  Stevens  v.  Good- 
enough,  26  Vt.  676:  Bh&tchley  v.  Osbom,  88  Conn. 
226;  Sigoumey  v.  Munn,  7  Conn.  824;  Peters  v.  Good- 
rich, 8  Conn.  146;  Baritan  Water  Power  Co.  v. 
Veghte,  21 N.  J.  Bq.  468;  Hoy  v.  Bramhall,  19  N.  J. 
Bq.  668;  Williamson  v.  Brown,  16  N.  Y.  854;  Swart- 
hout V.Curtis, 6 N.Y.  801:  Banforth  v.  Dart,  4  Duer, 
101;  Jackson  v.  Oadwell,  1  Cow.  622;  Parrlsh  v. 
Brooks,  4  Brewst  154;  Kerns  v.  Swope,  2  Watts,  TS; 
Jaques  v.  Weeks,  7  Watts,  261;  Bpley  v.  Witherow, 
7  Watts,  168;  Bellas  v.  McCarty,  10  Watts,  18;  Ban- 
dall  V.  Sllverthom,  4  Pa.  178;  Trefts  v.  King,  18  Pa. 
167;  Binggold  v.  Bryan,  8  Md.  Ch.  488;  Stookett  v 


RaoDB  Iblakd  Supbbiib  Coubt. 
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ica.  The  purpoae  of  the  \M\  is  to  determine 
the  rights  of  the  complainants  and  of  the 
respondent  Bank  to  Rixteen  shares  in  the 
capiial  stock  of  the  latter.  The  cause  was 
heard  on  bill,  answers  and  an  airreed  statement 
of  facts.  The  case,  as  it  appeared  upon  the 
bearing,  was  as  follows,  Tiz  :  Allen  0.  Peck 
died  September  15,  1871,  leaving  a  last  will 
and  leslument,  the  residuary  clause  of  which 
was  as  follows,  to  wit:  '*!  give,  devise  and  be- 
queath all  the  residue  and  remainder  of  my  es- 
tate, of  all  kinds,  to  my  children,  share  and 
share  alikp,  to  have  and  to  hold  the  same  to 
them,  and  their  respective  heirs,  subject,  how- 
ever, to  (he  following  pro vbion  for  my  wife, 
llary  Elizabeth  Peck,  in  lieu  of  her  dower  in 
my  said  estate:  My  said  wife  may  use,  occupy 
and  enjoy  such  parts  of  my  estate  as  she  mav 
at  any  time  elect,  for  the  residence  of  herself 
and  my  children,  and  the  income  of  all  other 
pans  of  my  said  estate  for  the  use  and  benefit 
of  herself  and  mv  children  during  her  life,  and 
until  the  day  of  her  marriage:  out  from  the 
day  of  her  marriage,  and  for  the  remainder  of 
her  life,  she  may  have  the  use  and  Income  of 
one  half  of  my  estate,  including  such  part 
thereof  as  she  may  select  for  her  residence, 
and  the  household  furniiure." 

This  will  was  duly  proved  in  the  Municipal 
Court  in  Providence,  and  the  respondent,  Mary 
£.  Peck,  named  therein  as  executrix,  accepted 
the  trust,  qualified  herself  to  act,  administe  ed 


the  estate,  and  on  September  8,  1874,  having 
completed  the  administration,  filed  a  statement 
in  said  municipal  court,  showing  that  there  re- 
mained of  said  estate  certain  property,  among 
which  were  the  sixteen  shares  in  suit.  Being 
unused  to  business,  she  relied  in  h^r  business 
transactions  on  the  advice  and  direction  of  her 
brother,  the  late  Henry  C.  Wbita.ker,  who, 
however,  took  advantage  of  her  inexpeiienoe 
for  his  own  ends,  and  misled  and  deceived  her, 
and  thereby  obtained  her  indorsement  on  vari- 
ous promissory  notes  of  which  he  was  the 
maker,  the  proceeds  of  which  he  applied  to  his 
own  use.  He  also  obtained  from  her  a  blank 
power  of  attorney  signed  by  her  as  executrix^ 
by  which,  on  his  statement  that  said  sixteen 
shares  belonged  to  her,  he,  on  July  9,  1880, 
procured  the  transfer  of  siiid  shares  to  her  in- 
dividually, and  also  the  discount  by  the  re- 
spondent Bank  of  his  note,  l)earing  bcr  in- 
dorsement, the  proceeds  of  which  were,  :it  his 
request,  placed  to  his  credit,  and  paid  out  on 
his  checks.  This  note  was  renewcKl  from  time 
to  time,  until  Whitaker  died,  in  18d7,  when 
the  true  state  of  affairs  came  to  light.  Neither 
the  respondent  Mary  E.  Peck,  nor  the  estate 
of  Allen  O.  Peck,  received  any  part  of  the  pro- 
ceeds of  said  note.  The  respondent  Bjnk,  in 
discounting  the  original  note,  and  in  the  re- 
newals thereof,  relied  for  security  on  the  in- 
dorsement of  said  Mary  E.  Peck,  and  her  sup- 
posed ownership  of  said  shares,  and  the  lieo 


Taylor,  8  Md.  Ch.  S37;  Buntlnar  v.  Kicks,  2  Dev.  ft  B. 
Eq.  lao,  Otbbes  v.  Oobti,  7  Rich.  Bq.  (M:  May  bin  v. 
Kirby,  4  Rich.  Eq.  106;  Center  v.  Planters  &  M. 
Bank,  22  Ala.  748;  McGehee  v.  Olndrat,  20  Ala.  05; 
Biosgold  v.  Wocrgroner,  14  Ark.  00;  Bartlett  v.  Glass- 
cock, 4  Mo.  02:  Doyle  v.  Teas,  6  UL  202;  Hoxie  v. 
Oarr.  1  Surr-i.  173;  HInde  v.  V^attler,  1  McLean,  110; 
Yattler  v.  Hinde,  82  D.  8.  7  Pet  25*  (8  L.  ed.  075); 
Lambert  v.  Newman,  68  Ala.  023;  Helms  v.  Chad- 
bourne,  45  Wis.  00,  70:  Brinkman  v.  Jones,  44  Wis. 
488,510;  Chlcafro,  K.  I.  ft  P.  R.  Co.  v.  Kennedy,  70IU. 
850. 861;  Shepardson  v.  Stevens,  71  111.  640;  Erlckaon 
V.  Rafferty,  70  lU.  2U0,  212$  Reynolds  v.  Buckman, 
36  Mich.  80;  Lotiffhridge  v.  Rowland,  62  Miss.  640, 
636;  Bruwn  v.  Volkenlng,  04  N.  T.  70, 82;  Chloago  v. 
Witt,  76  IIL  211:  Buck  v.  Paine,  50  MisB.  048,  066; 
MoLeod  v.  First  Nat.  Bank,  42  Miss.  00, 112;  Parker 
V.  Fuy .  48  M  isB.  200:  Carter  v.  Portland,  4  Or.  880. 360; 
Prln>ile  v.  Dunn,  37  Wis.  440,  466;  Shotwell  v.  Har- 
rison, 80  Mich.  170;  Munroe  v.  Eastman,  81  Mich.  288; 
Eok  V.  Hatcher,  58  Ma  235;  Maul  v.  Rider,  60  Pa. 
167, 171, 172;  Lawton  v.  Gordon,  87  OU.  202, 206. 

A  party  must,  for  the  purposes  of  the  Statute  of 
Limitations,  be  held  to  have  knowledge.  If  he  bad 
the  means  of  knowledge  and  the  circumstances 
were  such  as  to  charge  him  on  Inquiry.  Moore  v. 
Boyd,  74  Cal.  107. 

When  a  party  Is  put  upon  an  inquiry,  and  the 
circumstanees  are  such  that  the  inquiry  If  duly 
prosecuted  must  necessarily  lead  to  knowledge  of 
the  prior  adverse  title,  the  presumption  that  he  ol>- 
tained  the  knowle<]ge  Is  conclusive.  See  Brloe  v. 
Brice,  6  Barb.  583;  Hanley  v.  Morse,  82  Me.  287;  Mc- 
Laughlin v.  Shepherd,  Id.  143;  Webster  v.  Maddoz, 
0  Me.  266;  Kent  v.  Vlummer,  7  Me.  404;  Jaques  v. 
Weeks,  supra;  Kerr  v.  Day,  14  Pa.  112;  Hurdy  v. 
Summers,  10  GUI  ft  J.  810;  Macon  v.  Sheppard,  2 
Humph.  886:  Morton  v.  RolMrds,  4  Dana,  258;  Buck 
V.  Hollo  way,  2  J.  J.  Marsh.  180;  Burt  v.  Cassety,  12 
Ala.  780;  Scrognlns  v.  McDougald,  8  Ala.  882;  Grim- 
stone  V.  Carter,  8  Paige,  421. 

If  a  party  steadily  avoids  all  inquiry  and  omits  all 
examination,  he  will  be  ohargeable  with  all  the 
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oonsequences  of  positive  notice,  actual  fniud  or 
willful  neglect;  fur  whatever  Is  sufficient  to  put  a 
party  upon  inquiry  Is  In  equity  held  to  be  good  no* 
tice.  Kellogg  v.  Smith,  28  N.  Y.  24;  Brown  v.  Biy- 
denburgh,  7  N.  Y.  141. 

Notice  which  puts  the  party  upon  inquiry  issnilk 
dent  even  uuder  the  Registry  Act.  Williatnsoa  v* 
Brown,  16  N.  Y.  868. 

Where  the  source  of  information  has  been  pointeA 
out,  any  ignorance  in  this  respect  wtU  be  i-'onsid- 
ered  voluntary.  Livingston  v.  Wells,  8  S.  (\  36Qt 
McLure  v.  Ashby,  7  Rich.  Eq.  444;  Maxwell  v.  Ken- 
nedy, 48  U.  a  8  How.  220  (12  L.  ed.  1066);  2  Story,  Bii. 
I162L 

Whether  a  second  indorsee  received  notes  after 
their  maturity,  or  out  of  the  ordinary  course  of 
business,  or  under  cirourostanoes  which  authorise 
an  Inference  that  he  had  knowledge  of  fraud  in  the 
first  indorsement,  are  questions  for  the  Jury,  and  if 
they  so  find  he  cannot  recover.  Smith  v.  Strader, 
45  U.  S.  4  How.  404  (11  L.  ed.  1081): 

A  Judgment  creditor  is  chargeable  with  notice  of 
a  deed  from  his  debtor  to  the  wife  of  the  latter 
from  the  time  of  its  recording.  Hawley  v.  Page, 
77  Iowa,  230. 

Where  a  deed  showing  fraud  on  its  face  has  been 
on  record  for  thirty  years,  it  cannot  be  held  that 
the  Statute  of  Limitations  did  not  run  because  the 
fraud  was  not  discovered.  Teall  v.  Blaven,  40  Pad. 
Rep.  774. 

Where  the  party  interested  had  notice  in  his  lif^ 
time  of  all  the  facts  which  constituted  the  ground 
of  fraud  alleged  in  the  bill,  his  heirs  are  not  entitled 
to  the  benefit  of  an  exemption  from  the  bar  of  the 
Statute  on  the  ground  of  recent  discovery  of  the 
fraud.  Clarke  v.  Johnston,  86  U.  &  18  WaU.  483  (21 
L.  ed.  004). 

The  courts  cannot  create  an  exception  to  the  op- 
eration of  the  Statute  of  Limitations,  not  m  lUe  by 
the  Statute  itself,  where  the  party  designedly 
eludes  the  service  of  prtHsess.  Amy  v.  Watertomw 
180  U.  S.  820  (32  L.  ed.  853). 

The  rule  of  diligence  to  entitle  the  party  dd> 
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tbfreon  given  by  the  following  proyiBion  of  its . 
charter,  lo  article  4:  "No  person  iDdebted  to  | 
the  Bank  sball  be  allowed  to  sell  or  transfer 
his  or  her  stock  without  the  con^eDt  of  the  di- 
rectors; and  this,  wliether  indebted  as  princi- 
pal, surety  or  indoiser,  and  whether  the  debt 
has  become  due  or  not.  The  siock  of  each 
fitockbolder  sbnll  be  liable,  and  may  be  sold  at 
auction  by  order  of  the  president  and  directors, 
for  tbe  payment  of  any  debt  due  from  such 
stockholder  to  the  Bank,  or  so  much  thereof  i 
418  may  be  necessary  on  default  of  payment 
thereof  when  due;  but  sicty  days'  previous  no- 
tice shall  be  given  of  such  sale  in  some  one  of 
the  newspapers  printed  in  the  City  of  Provi- 
dence." The  respondent  Bank  hnd  no  knowl- 
edge of  any  niskading  advice  of  said  Whitaker 
to  said  Mary  E.  Peck,  nor  of  any  imposition 
practiced  on  her  by  him;  nor  had  the  com- 
plainants any  knowledge  of  the  transactions 
whereby  said  Bunk  claims  its  lien  until  after 
the  death  of  said  Whiiaker.  All  of  tbe  divi- 
dends upon  snid  shares  since  July  9, 1880,  ex- 
cept one,  have  been  drawn  by  the  complainant 
Mary  T.  Peck  for,  and  as  agent  of,  said  Mary 
E.  Peck.  After  the  death  of  said  Whitaker, 
«uit8  were  brought  against  said  Mary  E.  Peck, 
and  attachments  were  placed  upon  her  property, 
to  dissolve  which  she  made  a  i>eneral  assign- 
ment, under  Pub.  Stat.  R.  I,  chap.  287,  ^  12, 
to  the  respondent  Smith,  for  the  benefit  of  her 
•creditors. 


In  Perk  v.  Smith,  6  New 
R.  I.  — ,  we  held  that,  u 
said  will  above  quoted,  said 
a  life  estate  in  the  residuai 
if  not  wholly,  free  from  truj 
ants,  and  thai  her  benefic 
was  assignable.  The  com 
that  the  respondent  Bank  w 
notice  that  the  transfer  of  p: 
E.  Peck  as  executrix  to  h 
was  improper,  and  therefor 
thereon,  or,  at  most,  acqui 
only  to  the  extent  of  her 
The  respondent  Bank  den 
chargeable.  It  argues,  as  i 
there  was  do  actual  notice; 
fer  was  improper,  there  wj 
notice  of  such  improprietj 
principles,  it  was  bound  to  i 
will.  It  contends  that  it  \ 
that  an  executor  or  ad  minis 

Cower  of  disposal  over  the 
is  testator  or  intestate,  and 
{ye  followed  by  creditors  oi 
hands  of  the  alienee;  that  !< 
are  always  sufficient  evider 
transfer  stock,  because  a  sh 
in  the  line  of  duty  of  an 
dispose  of  the  property  to 
debts,  and  it  therefore  insist 
sal'ely  permit  a  transfer  of  { 
tor  without  looking  for  his 


frauded  to  tbe  rescission  of  a  contract  is  well  estal)- 
lisbed;  but  want  of  diUfrence  alone  in  discoverinff 
the  fraud,  when  the  rlKhts  of  third  parties  have  not* 
Intervened,  will  not  affect  the  rltrht  to  rescind. 
Dullleld  \ .  Barnum  W.  &  L  Works,  7  West.  Rep.  OIQ, 
M  Mich.  203. 

Bin  for  reliefs  againgt  etmeedUd  fraud. 

The  riffht  to  rescind  a  contract  for  fraud  most  be 
exercised  Immediately  upon  Its  discovery.  Stronff 
V.  Strong,  8  Cent.  Rep.  48,  102  N.  Y.  (BO, 

No  relief  can  be  had  against  a  fraudulent  sale  by 
« trustee  for  the  bencflt  of  creditors,  unlew  the  blU 
is  brought  without  unreasonable  delay.  Martin  v. 
Olobe  Tus.  Ca  4  West.  Rep.  m,  116  Til.  864. 

Laches  will  defeat  settlnir  aside  a  conveyance, 
unless  it  19  shown  l)y  clearest  and  most  satisfactory 
•evidence  that  It  whs  fraudulent.    Ibid. 

Where  a  party  Injured  by  fraud  Is  In  Upiorance  of 
its  existence,  the  duty  to  commence  pnioecdlnffs 
jurtees  only  upon  discovery;  and  mere  subralSHlon  to 
an  Injury,  after  the  act  irflictinff  It  is  completed, 
oannot  ^nerally  and  in  the  absence  of  other  clr^ 
cumetances  take  awi;y  a  right  of  action,  unleeis 
such  acquiescence  continues  for  the  perio<l  limited 
by  the  Statute  for  the  enforcement  of  such  rtght. 
Kiiboum  v.  Funderland,  180  U.  8. 605  <82  L.  ed.  1005*. 

It  was  nevemurj  ti»  alletre  in  the  bill  such  facts 
«s  were  required  to  re|tel  the  presurapUon  aris- 
ing from  the  lai«e  of  time:  and  where  tlie  fraud 
was  committed  more  than  six  years  before  suit 
brought  it  was  necessary  to  allege  and  prove  that 
the  discovery  of  it  was  within  six  years.  Erickson 
▼.  Qulnn.  3  I^ans.  806;  Moorp  v.  Greene,  60  U.  R.  19 
How.  60  >15  L.  ed  533):  Field  v.  Wilson,  6  a  Mon. 
470;  Carr  v.  Hilton.  1  Curt.  800;  Steurns  v.  Paire,  46 
U.  8. 7  How.  810  (12  L.  ed  0C8);  Raid  win  v.  Martin,  8 
Jones  &  8.  08:  Miller  v.  Mclntyre,  81  U.  8. 0  Pet.  61 
•<8  L.  ed.  820). 

A  bill  filed  for  relief  on  the  ground  of  fraud, 
which  shows  on  its  fuce  that  the  fraud  was  oom- 
initted  more  than  six  years  before  the  filing  of  the 
hllU  should  not  merely  state  in  anticipation  of  the 


defense  of  the  Statute  of  Limit  i 
was  discovered  within  six  yeai  i 
could  not  with  reasonable  diliK  : 
covered  sooner.    Parker  v.  Ku  : 

WUhln  two  yearn  afUfr  dteco : 

A  cause  of  action  for  relief 
fraud  Is  barred  by  the  two  year  i 
in  Civ.  Code,  8  18,  subd.  8.  If  the 
more  than  two  years  before 
menoed.    Loech  v.  Pickeit,  86  I  i 

The  Michigan  Statute  Is  not  a  i 
who  entirely  neglected  tosearc 
formation  was  to  be  found,  an<  I 
ant  threw  no  obbtacle  in  tbe  w  i 
Purdon  v.  Seligman  (Mich.)  No  i 

WUhin  ihrtt  ye : 

Under  the  Statute  (Gen.  Stat 
lief  on  tbe  gniund  of  fraud  n 
three  years  after  the  discover  i 
party  of  the  facts  constituting  i 
V.  Rohm.  0  Colo.  100. 

Under  the  California  Code  a 
from   fraudulent  mlsapprnpri 
property  is  not  barre  1  until  tb 
oovery  by  the  aggrieved  party  i 
tutlng  the  fraud.    Moyle  v.  Laii 

The  liability  of  a  stockholder 
ate<l  by  law,**  within  the  meani;: 
1358,  and  must  be  pued  upon 
after  the  discovery  of  the  facts 
biilty  was  created.    Moore  v.  R 

A  suit  attacking  a  sale  of  proi 
ment  obtained  by  fraud  Is  nci 
when  bmught  within  three  yeai 
the  fraud  ,  and  less  than  elffhte<! 
execution  of  the  shcrlff^s  deeds,  i 
'l1«covcry  of  the  fraud.  Oreai 
Woodmas  of  Alston  MIn.  Co.  12 

In  Florida,  an  action  brouglii 
vfround  of  fraud,  eight  years 
of  the  fraud  by  plaintiff.  Is  b« 


the  proposed  transrer  U  apparently  in  Ibe  or- 
dinury  course  of  admiDistration,  for  tbe  pur- 
po"e  cf  reining  moDe;  to  pay  tbe  testntor's 
uebw,  or  tbe  legacies  ^ven  by  the  will.  In 
Buch  a  caM,  tbe  ofBcer ol  tbecorporation  whose 
duty  it  is  10  BupervlBe  tbe  Iraosfer  can  bare  no 
means  of  ascertaining  whether  or  not  the  trans- 
fer ia  for  tbe  purpoaoa  named,  except  by  in- 
quiry of  Che  eiecutor  blmself,  since,  e^iierally, 
no  one  else  would  have  knowledge  of  ttie  con- 
dition of  the  estate.  If,  however,  the  circum- 
(tancea  allendinf;  tbe  proposed  transfer  show 
that  it  is  not  In  the  ordinary  course  of  admin- 
Islralion,  it  becomA  the  duty  of  the  transfer 
officer,  before  permitting  it,  to  inquire  into  the 
autLority  of  the  executor  to  make  it.  Corpo- 
rations stand  upon  the  footing  of  trustees.  In 
relation  to  Ihcir  stockholders,  for  the  protection 
of  their  Interests.     Being  custodians  of  the 

Erimary  evidence  of  title  to  tbe  stock,  ther  are 
eld  to  Ihe  exercise  of  reasonable  care  and  dill- 
eence  id  its  prestrralion.  Their  safety  there- 
fore requires  tbem,  before  permitting  a  trans- 
fer, to  be  satisfied  of  the  authority  of  tbe  per- 
BOD  to  make  it.  Hence  they  arc  enlilled  lo  re- 
quire the  production  of  satisfactory  evidence 
of  such  authority,  and  though,  generally,  the 
possession  ot  tbe  legal  title  la  sufficient  evi- 
dence thereof,  it  is  not  always  so,  since  the  real 
equitalile  ownersliipmnybelasomc  other  than 
the  holder  of  the  lecal  right:  and  this  ia  espe- 
cially true  ot  an  eseculor,  forit  not  infrequent- 


may  work  a  serious  wron^  lo  the  equitable 
owner;  and  if  the  corporation  allows  it  to  be 
made  (rith  notice  of  the  want  of  authority,  or 
if  put  upon  inquiry,  without  proper  investiga- 
tion into  the  authority,  it  becomea  a  party  to 
tbe  wrong.     In  equity,  whatever  puts  upon  in- 

riry  ia  notice  of  what  inquiry  would  disclose. 
yard  v.  FaTmer*  &  M.  Bank.  B3  Pa  283. 
In  Lowry  v.  Oommtrcial  A  F.  Bank,  8  Am. 
L,  J,  N.  8.  Ill,  it  was  held  that  where  bank 
stock  had  been  bc^i^ucatbed  to  an  executor  ia 
trust  to  pay  tbe  dividends  to  certain  persons 
and  tbe  executor  had  transferred  it  to  one 
who  made  advances  on  It  for  Ibe  use  of  tbe 
executor,  the  bank  which  Issued  tbe  certificate, 
having  notice  that  the  stock  belooeed  origin- 
ally to  tbe  testator,  was  bound  to  look  to  the- 
title  of  the  executor  under  the  will  before  it 
permitted  tbe  transfer.  In  this  case  the  trans- 
fer was  made  by  the  eiecutor  as  such,  and 
there  was  no  proof  of  any  actual  notice  to  the 
bank  that  othur  persons  were  equitably  inter- 
ested in  the  stock,  or  that  the  executor  wa» 
abusing  his  trust,  and  applying  the  slock  to 
bis  own  use.  But  Taney,  Ch.  J.,  held  that 
tbe  bank  was  bound  to  take  notice  of  tbe  will 
when  the  transfer  was  proposed  by  one  of  the 
executors;  that  it  was  ne;;Iigcnce  m  tbe  bunk 
not  to  examine  it;  and  that,  if  it  was  ignorant 
of  its  contents  and  of  the  specific  bequest  of  ib'>^ 
stock,  it  was  ita  own  fault,  that  it  must  be  ■'.fn'X 
with  as  if  it  bad  possessed  aclusi  knowleclgu 
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tbat  the  stock  in  questloD  was  specifically  be- 

?[ueatbed,  and  was  not,  by  the  will,  to  be  trans- 
erred,  or  in  any  manner  disposed  of,  by  the 
executors  duriDg  the  lifetime  of  the  complain- 
ant. He  then  proceeded  to  show  that  while 
it  mi^ht  have  been  sold,  if  necessary,  for  the 
payment  of  debts,  there  was  enough  to  indi- 
cate to  the  Bank  that  it  was  not  needed  for 
snob  a  use.  The  Bank  was  therefore  held  li- 
able as  a  party  to  the  fraud  of  the  executor. 
And  see  also  Stewart  y.  Firemen*$  Ins.  Co,  58 
Md.  564;  CotdngUm  v.  Anderson,  16  Lea,  810; 
Canlkins  y.  Memphis  Gaslight  Co.  85  Tenn.  (1 
Pickle)  683;  Bill  y.  Simpson,  7  Ves.  Jr.  152. 

The  transfer  in  the  present  case  was  not  ap- 
parently in  the  ordinary  course  of  administra- 
tion. It  was  made  nearly  nine  years  after  the 
testator's  death,  and  nearly  six  years  after  the 
period  limited  by  the  law  of  this  State  for  the 
settlement  of  estates  had  elapsed.  Moreoyer, 
it  was  made,  not  to  another  person,  for  the 
purpose  of  raising  money  for  the  benefit  of 
the  testator's  estate,  but  to  the  executrix  in- 
dividually, for  the  purpose  of  affording  secur- 
ity for  her  indorsement  on  the  note  of  Whit- 
aker.  These  circumstances  of  the  proposed 
transfer  were  enough  to  haye  put  the  trans- 
fer officer' of  the  Bank  upon  mquiry.  The 
fact  that  the  proposed  transfer  was  to  be  made 
by  an  executrix  was  notice  of  the  existence  of 
the  will.  An  examination  of  the  will,  the  pro- 
duction of  which,  or  a  certified  copy  of  the 
record  of  which,  he  could  haye  required,  would 
have  disclosed  the  true  state  of  the  title  to  the 
stock.  It  was  negli^nce  in  him  to  rely  upon 
the  statement  of  W hitaker  as  to  the  ownership, 
instead  of  consulting  the  will,  and  if  loss  is  to 
result  it  should  be  oome  by  the  Bank,  whose 
agent  he  was,  and  not  by  the  complainants. 
The  respondent  Bank  further  contends  that 


the  complainants  are  bound  by  the  Statute  of 
Limitations  from  impeaching  the  good  faith  of 
the  transaction.  This  defense  cannot  ayail. 
The  transfer  of  the  stock,  in  the  circumstances 
recited,  was,  in  contemplation  of  equity,  a 
fraud  upon  the  rights  of  the  complainants.  In 
equity,  In  cases  of  fraud,  the  Statute  of  Lim- 
itations begins  to  run,not  at  the  time  the  fraud 
is  perpetrated,  but  from  the  time  of  its  dis- 
covery. Parham  y.  McCravy,  6  Rich.  Eq.  140; 
Meader  y.  NmUm.  78  U.  8. 11  Wall.  442  [20  L. 
ed.  184];  Ewins  y.  Bacon,  99  Mass.  218;  htrtin& 
y.  Varian,  1  Edw.  Ch.  343;  Henry  County  y. 
Winnebago  Swamp  Drainage  Co.  52  111.  299.    . 

The  complainants  had  no  knowled^  of  the 
transaction  in  question  until  1887,  and  the  bill 
was  filed  January  17,  1888.  We  think  the 
complainants  are  entitled  to  a  decree  that  the 
respondent  Bank  has  a  lien  upon  add  sixteen 
shares,  only  to  the  extent  of  the  beneficial  in- 
terest of  the  said  Mary  E.  Prck  therein.  What 
this  interest  is  was  discussed  to  some  extent  in 
the  complainant's  brief,  but  was  not  considered 
in  that  of  the  respondent  Bank.  We  are  not 
prepared  to  pass  upon  that  matter  without  fur- 
ther argument. 

Order  accordingly. 

The  extent  of  the  interest  of  Mary  E.  Peck 
was  afterwards  brought  on  foi^  argument,  and 
the  court,  after  consideration  of  the  matter^ 
handed  down  the  following  rescript: 

'The  court  think  that  the  interest  of  Marjr 
E.  Peck  in  the  sixteen  shares,  in  so  far  as  it 
is  separable  from  tbat  of  her  daughter,  extends 
to  only  one  fifth  of  the  income  thereof  during 
her  life,  and  that  the  Bank  is  entitled  to  a  lien 
thereon  to  that  extent,  but  only  to  that  extent, 
for  the  payment  of  its  claim  against  her." 


ARKANSAS  SUPREME  COURT. 


Thomas  H.  JONES,  Appt,, 

V. 

n.  E.  GLIDEWELL. 

(....Ark ) 

1.  Where  the  law  makes  the  tadge  the 
trier  of  fiusts  in  cases  to  which  the  constitu- 
tiooal  riffht  of  trial  by  jury  does  not  extend,  as 
has  been  done  in  contested  election  cases,  his 
findings  of  fact  are  as  conclusive  on  appeal  as  the 
verdict  of  a  Juvy. 


8.  Although  the  sapreme  eourt  will  m»t 
attempt  to  aacertaln  where  the  weight  or 
the  preponderance  of  the  evidence  lies  In  a  con- 
tested election  case,  it  will  determine  whether  or 
not  a  given  finding  is  sustained  by  the  testi- 
mony. 

8*  The  eonduflioii  of  lainr  to  be  deduced  from 
a  special  finding  of  facts  Is  a  question  to  be  final- 
ly determined  by  the  supreme  court. 

4.  The  fibct  that  a  Bystematic  plan  io 
e<ierce  a  class  of  citizens  to  vote  a  particular 


"SofFE.^EUetUm  eontesL 

The  right  of  the  person  elected  to  an  office  may 
be  contested  by  any  elector  of  the  district  or  coun- 
ty. Dalton  V.  State,  1  West  Rep.  784.  48  Ohio  St. 
66S. 

The  provisions  of  the  Election  Law  entitled  "Oon- 
teeting  Elections  **  are  cumulative,  and  are  not  an 
exclusive  remedy.  State  t.  Frazier  (Neb.)  Jan.  7, 
189a 

A  proceeding  to  contest  an  election  affords  an 
adequate  remedy  in  cases  of  the  fraudulent  acts  of 
election  ofBoera.  Dalton  v.  State,  1  West,  Bep.  77B, 
48  Ohio  St.  852. 

A  party  challenging  the  validity  of  an  election 
on  the  ground  of  violence,  intimidation  and  fraud 
must  prove  the  same.  Tarboz  y.  Sughrue,  86  fiZan. 
228. 
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The  Jurisdiction,  mode  of  trial  and  whole  contest 
are  purely  statutory.  Courts  of  equity  have  n9  in- 
herent power  to  try  election  oases.  Keating  v. 
Stack,  2  West.  Rep.  628, 116  ni.  191. 

Proceedings  to  contest  an  election  are  not  equity 
proceedings,  and  chancery  has  no  Jurisdiction  to 
inquire  into  an  election.  Jennings  v.  Joyce,  2  West. 
Rep.  879, 116  HI.  179;  Moore  V.  Hoisington,81  HL  248; 
Dickey  y.  Reed,  78  IlL  271. 

If  the  contest  point  to  a  supposed  criminal  charge, 
the  party  charged  Is  entitled  to  his  trial  before  a 
Jury.    Grtnstead  v.  Scott,  82  Ky.  88. 

A  voter  casting  a  lawful  ballot  cannot  be  com- 
pelled to  disclose  the  names  of  the  persons  for 
whom  he  voted.  Pedlgo  ▼•  GrimeBi  11  West.  Uep. 
848, 118  Ind.  148. 


See  also  33  L.  R.  A.  703. 


tue  at  the  InSuenoe  of  tbe  cburoh.  Uireata  of 
Mtraclgm  from  aoclotf  and  iDdlKnlHo  [uIUdi; 
■bort  or  luUmlditloD.  Is  not  (uIBclent  toarold 
the  election. 
6>  The  priTlIeg«  of  aAcrecy  U  Inherent 
iDtlieooastltutlnnal  gUHrantjof  a  to1«  by  ballot; 
■nd  If  >  plan  for  (xhtcIdb  voters  by  requtrlng 
tbeni  to  dlBvloM  ttao  oontenta  ol  tbelr  balluta  u> 
the  brstanderi  ii  lo  ifenemllr  oarrled  out  as  to 

uch  plan  wbh  devleed  rauHt  pur^e 

le  majority  MM  ttieroat  ezcludsd 


r  the 
le  beneflt  ■ 


the  (Kill  of  II 


Inirtbi 
Irom  bliooi 
4>   The  kntieiptttlonoffrmadon  thepartof 

the  JudKes  of  an  election  will  not  Justify  the  oom- 
pelllDg  of  voters  to  ezlilHlt  the  contents  of  their 
ballots  to  byftanden.  alttaougb  It  Is  done  Cor  ttie 
purpnae  of  sorvlng  as  ■  oheck  upon  Bucli  fraud. 

9.  The  fket  that  aome  of  the  baUota 
C^Mt  m,t  mja  election  irere  stolen  before 
they  were  counted,  leaving  a  tnajorllv  In  favor 
Of  a  oandldale  who  reoetveil  a  oeitlflooto  of  eloo. 
tlon  on  tbo  (allb  tbereof,  will  not  enlltle  his  op- 
ponent to  the  olBcp  iinlt»  he  MlBblisbes  his  riKhl 
tb'MVto  upon  the  BLrcnkrth  of  bla  own  title:  and  lie 
irlll  not  be  Injured  by  the  tiirrglary  If  be  Is  per- 
mitted to  cnife  by  secondary  evidence  the  OOD- 
tentsuf  the  election  returns. 

6.  Tbefkottha.tKpa.rtyiB  compelled  to 
close  his  ca«e  t>efore  all  hla  witneesee  have 
been  examined  ia  not  reverallile  error,  where  the 
time  for  taklnR  testimony  was  limited  at  his  re- 
guest  In  order  that  a  decision  miKht  ba  reeohed 
before  the  adjournment  of  thetenn,and  he  wan 
allowed  more  time  than  he  said  be  would  requli« 
when  the  date  for  oloelng  the  trial  was  fixed;  en- 
peclnlly  where  he  does  not  show  that  soy  nmte. 
rial  evidenoo  was  thereby  lost, 

(April  I*.  1890.) 

APPEAL  by  coDtesiant  from  a  Jntlfrment  r.f 
the  Cirruil  Court  for  Pulaski  Couiilj  re- 
TeT»lu((  a  juilnnpnt  of  Ihe  County  Court  In  bla 
faTi>r  in  a  proceeding  Ut  coolest  Ilie  declared 
refliili  of  a  cerialn  rlerlioo.  AJHTmed. 
The  fuels  are  fiiMj  alalcd  in  tlie  opinion, 
Me>*ri.  F.  H,  Fulk,  Compton  ft  Comp- 
ton  and  Blackwood  A  Williams  for  ap- 
pellant. 

MruTt.  F.  T.  Vanffhan.  T.  B.  Hartln 
SDd  W.  L.  Terry  for  appellee, 

Cockrill,  Oh.  J.,  delivered  the  oploloii  of 
llie(«tirt: 

Jones  and  Olidewell  vera  oppnolng  candf- 
dales  (or  Ihe  nlHce  of  Coiiniy  TreHflurer  of 
Piilflckl  County  bI  Hie  geocral  clectioD  In  18-8. 
Olidewcll  rcecived  the  ceitlflratr  of  election, 
and  entered  upiiD  the  rtnlfes  of  theofflce.  Jones 
lliercnpoD  inalitiited  tbis  cnnlcBl  for  the  office. 
In  Ihe  Hrciiit  couil  nlii-re  the  cause  was  heard 
on  appeal  from  Ibe  county  t^urt,  the  Judge 
found  iliat  Junea  bad  received  a  majoriiy  of 
Ihe  viiies  easi  ai  the  eleciion,  but  refused  to 
■nard  biiu  the  ofRcc  u]iod  ibe  f^und  tbat  the 
evidence  Bhowed  thai  hia  adiiercnta  had  been 
guilty  of  llli'fral  pruetiVei  of  siicb  chHmcler, 
and  so  wide  spread,  as  lo  avoid  ibe  election. 
Jones  cnntcndB  Uial  tbe  finding  Is  not  warranicd 
by  the  ti'sUwouy,  and  aitk*  ua  to  review  the 
•IL.R.A. 


vcstigallon  of  issues oI 


ered  orelenut  by  the  wilnetsc-a  in  his  pro>eace. 
WbcD  a  Jury  is  waived  by  llie  parties,  and  tba 
issues  of  fact  are  liicd  liefore  the  judge,  bli 
findings  of  fact  are  aa  condiiKive  on  iippeat  a* 
Ihe  verdict  of  a  Jury;  anil  when  the  law  makes 
Ibe  jud^  the  trier  of  facts  in  csmts  to  wbicb 
tbe  constltulional  riglil  of  trial  by  Jury  does 
not  extend,  the  same  presumption  attenda 
Lis  flodinga.     CorU]/  v.  Statf.  GO  Ark.  B(W. 

The  reasons  wbicb  susiain  ilie  rile  in  ttw 
oneca)«  exist  as  nell  in  tbe  oilier.  Tlie  statute 
baa  noi  eslablialied  a  dilTcTeiit  i^le  for  eleciion 
cases,  and  there  is  nolbinK  in  the  pnllci  of  the 
law  lo  warraot  Ihe  couristti  doinji  so.  On  iha 
contrary,  the  rule  was  followed  in  PmetU  v. 
Hotman,  GO  Ark.  8fi,  and  in  Wfift  v.  MnitA, 
Id.  2M;  and  In  Oovan  v,  Jaekton,  33  Ark.  558, 
and  Palton  y.  Onala,  41  Aik.  Ill,  where  there 
was  no  special  finding;  of  faci",  in  tbe  nature 
of  a  special  verdict,  tlie  cause  waa  reptnnded  to 
(lie  circuit  court  for  a  new  trial,  wberr-os,  if  the 
court  were  at  libeily  lo  review  the  fartn  as  in 
an  equity  case,  Judgmcnl  wou'd  Lave  been  en- 
tered bere  In  aoeordance  witli  lliia  court's  con- 
clutiiou  upoD  the  facta.  Bul  wLile  we  will  not 
enter  upon  au  iaveslijTRtlon  u>  ascertain  where 
tlie  weiabl  or  the  preponderance  of  the  ttntl- 
mony  lies.  It  U  our  province  to  deiermine 
Whether  a  given  finding  or  verdict  bas  testi 
mony  to  sustain  it;  and  wlicre  Ibere  Is  no  con- 
flict m  Ihe  eildenre,  or  Ihe  facts  are  specially 
found,  the  conclusion  of  Inw  or  Ihe  jiidffnu-nt 
(o  be  deduced  tberefmm  Is  purely  a  iiueelioa 
of  law  to  be  finally  dcterinined  by  llils  court. 

In  Ibe  case  al  bar  the  court  found  generally 
for  tbe  coiiipsiee,  refuxed  the  coniesTant's  re- 
quest to  find  tbntllie  eviilenceot  iHecnl  prac- 


dnding  of  facts.  Tbe  truil  consiitnel  mauT 
days  uod  Ihe  record  b  voluniinoiis.  The  evt 
dcnce  wbicb  coun^'l  have  poiniei)  nut  as  ma- 
terial Is  in  bnpeleas  conflict  upon  most  of  the 
isKues,  bul  tbvsc  conflicis  liiivc  been  ddcrmined 
by  Ihe  trial  jiidpe  in  favor  of  the  eonlcsie"".  and 
that  delermiaailoD  Is,  as  we  have  seen,  fioal. 
Tbe  questions  are.  What  codcIukioos  of  fatA 
could  tlie  trinl  court  legally  drow  from  the  evl- 
dtnccT  and.  What  Judgment  does  the  law  pro- 
nounce upon  those  conciuvlonsT 

It  may  tie  said  ihat  a  preponilernnce  of  the 
testltnoDT  shows  tbat  at  the  outset  of  tbe  cam- 
paign many  of  the  negro  electors  of  I^lla3H 
Counlv  evinced  a  desire  to  vote  for  favored 
caodinalea  on  tbe  Democratic  llckcl — Ihe  con- 
tesiee  amona  the  numlier;  that  aa  Ibe  elertlon 
approached  a  bitter  feeling  was  en-^nderod 
aminst  (hem  among  Die  people  of  their  own 
lace  on  that  account;  tbat  il  izrew  to  such  an 
extent  that  nejiio  adlierent*  of  llie  Den.ocrBtic 
ticket  were  silenced  In  puhlic  meelinga. atoned 
In  political  parade,  and  cut  off,  in  a  great 
measure,  from  Ihe  socictv  and  sympathy  of 
their  mee.  or  threatened  wllh  that  faie  tf  tbey 
persisied  In  so  doing.  There  wns  teslimony 
tending  to  show  tbat  mlnlsturi  of  the  QcspM 
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were  Cbreatened  with  deprivation  of  their 
paatorates,  and  members  of  cburcbes  the  priv- 
ilege of  worship  in  their  accustomed  places,  if 
they  persisted  in  the  design  of  voting  for  a 
Democrat;  and  that  voting  with  that  political 
party  was  denounced  as  a  sin  from  some  of 
their  pulpits,  and  that  the  church  influence 
with  the  negro  race  was  potent.  These  prac- 
tices were  disproved  as  to  other  negro  churches, 
«nd  it  was  shown  that  some  of  their  most  in- 
telligent and  influential  men,  who  were  adher- 
ents of  the  contestant,  discountenanced  all 
these  practices  and  advised  the  electors  to  vote 
intelligently  as  they  pleased.  But  that  the 
«pirit  of  animofiitv  was  common  in  the  town- 
«nip  where  the  black  race  predominates,  the 
preponderance  of  the  evidence  establishes;  and 
that  threats  of  social  ostracism,  expulsion  from 
the  community  and  of  personal  violence  and 
«f  persecutions  from  liepublican  candidates 
for  township  offices  in  case  of  success,  and 
tnanv  indignities  which  the  circuit  Judge  has 
specially  pointed  out,  were  freely  induli^ed  in, 
■even  to  the  close  of  the  polls  on  election  day, 
the  circuit  Judge  has  speciallv  found  from  evi- 
<ience  which  we  are  not  at  liberty  to  disregard. 
These  induenoes  operated  with  more  or  less  in 
tensity  at  different  localities,  but  the  court  was 
justified  in  finding  they  were  the  result  of  a 
common  spirit  on  the  part  of  a  larce  part  of  the 
black  citizens  to  enforce  their  |)oliucal  views  at 
the  polls  against  those  of  their  race  who  were 
•disposed  to  difler  from  them.  To  make  the 
plan  effective,  political  societies  were  formed 
Just  before  the  election,  in  some  of  which  it 
was  resolved,  and  in  others  the  members  were 
«worn,  to  vote  open  or  unfolded  tickets.  The 
'Circuit  j'idge  after  finding  that  a  systematic 
plan  was  arranged  before  the  election  to  have 
all  ttje  iiegroeH  voie  open  tickets,  and  that  it 
«erved  the  puri^ose  of  keeping  a  reasonably  ac- 
curate tully  for  testing  the  reiurna  of  the  elec- 
iHou  officers,  and  also  of  disclosing  to  his  fel- 
lows any  negro  voter  who  might  try  to  slip  in 
what  was  called  a  "Democratic  split  or  strip 

fed  ticket,"  by  which  was  meant  a  Union 
■abor  or  Republican  ticket  containing  the 
«ames  of  Democrats  pasted  or  written  on  the 
printed  form,  concluded  as  follows:  "This 
{the  latter]  object  seemed  to  be  especiallv  em 
phasize<1  by  the  fact  that  when  a  colored  man 
would  try  to  vote  without  exhibiting  his  ticket, 
the  cry  was  often  raised,  'Democratic  nigger,' 
'Mark  him,*  *i>pot  him,'  'We  will  remember 
4)im,'  and  various  such  like  methods.  Repre- 
-sentative  colored  nien  were  shown  to  be  at  the 
polls  for  the  purpose  of  keeping  these  tallies, 
•examining  their  ballots,  and  noting  how  all 
the  colored  men  voted.  Tbere  did  not  appear 
to  be  as  much  noisy  demonstration  nt  the  polls 
48  had  been  made  on  former  occRsions,  but 
those  regulations  as  to  open  tickets,  voting  and 
keeping  tallies  seem  to  have  been  very  pcrsist- 
•ently  and  strenuously  enforced  in  many  of  the 
outside  townships;  and,  as  was  said  bv  some 
of  the  witnesses,  it  was  almost  impossible  for  a 
colored  man  to  get  in  a  vote  for  any  part  of 
the  Democratic  ticket,  that  is  by  'stripping'  his 
ticket,  without  it  being  discovered.  And  many 
of  the  witnesses  testified  that  the  colored  men, 
with  but  few  exceptions,  did  not  like  to  have  il 
>known  that  they  were  voting  any  part  of  the 
Democratic  ticket." 
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The  case  of  Putton  t.  G 
presents  many  of  the  same 
at  bar,  but  there  is  a  marl 
tween  the  two.    There  is 
same  spirit  of  intolerance,  i 
on  tbe  part  of  the  blacks  to 
in  politics  through  the  infiu 
ostracism  from  society  and 
fall  short  of  intimidation  as  c 
But  there  is  lacking  in  this 
of  threats  and  acts  of  violcn 
tbe  judgment  avoiding  the  e 
would  not  have  been  reachc 
proof  in  this  case  of  threats 
lence  towards  negro  electo 
vote  the  Democratic  ticket, 
eral  and  would  not  justify  t 
it  prevailed  to  such  an  extei 
result  doubtful.    There  is, 
ment  in  this  case  which  did 
PatUm-Coatea  Que,  and  th 
requiring  voters  to  deposit  tl 
a  manner  as  to  disclose  the  ( 
standers.    The  effect  of  sue 
an  election  presents  an  impc 
determination. 

The  Constitution  declares 
by  the  people  shall  be  by  b 
tions  shall  be  free  and  equ 
power,  civil  or  military,  shal 
prevent  the  free  exercise  of 
frage."    Art.  3,  g§  2,  3. 

The  system  of  voiin?  by  bfi 
erally,  though  not  universal 
United  States,  and  within  a  f 
adopted  in  England.    Public 
ing  is  still  partially  preserve 
State  of  Kentucky — the  adv 
tem  claiming  that  it  preven 
tends  to  preserve  the  indivi 
sponsibilitY.     On  the  other  h 
that  tbe  ballot  promotes  tranq 
and  gives  greater  security  foi 
thought;  that  it  presents  an  ol 
by  undue  influences  by  "u 
faces  and  concealing  their  lh< 
it  checks  britiery  through  the 
the  bribed  party  will  vote 
These,  which  are  some  of  th 
for  the  adoption  of  the  sya 
ballot,  are  all  based  upon  the 
"The  distinguishing  feature 
voting,"  says   Judge  Cooley 
voter  is  thus  enabled  to  secure 
most  complete  and  inviolable 
to  the  persons  for  whom  he 
escapes  the  influences  which, 
of  oral  suffrages,  may  be  brou 
him  with  a  view  to  overbear 
and  thus  prevent  the  real  exp 
sentiment."    "The  system  ol 
he  continues,  "rests  upon  the 
elector  is  to  be  entirely  at  U 
whom  he  pleases,  and  with 
pleases,  and  that  no  one  is  to  I 
be  in  position  to  question  his 
lion,  either  then  or  at  any  su 
Const.  Lim.  604.  605. 

Manv  of  the  States  have  p 
prohibiting  a  ballot  from  hn 
counted,  if,  by  color,  mark  or 
it  can  be  distinguished  fron 
That  these  statutes  are  enactec 
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■ecure,  Is  atteated  br  all  Ihe  adjudicaled  casee 
on  tbc  subject.  "Tbe  object  of  sucb  Acts," 
wjr  the  Supreme  Court  of  Indiana,  "ia  evident- 
ly U>  protect  Ibe  elector  from  tbe  undue  influ- 
eoce  and  control  of  oihera  and  secure  to  bim 
entire  freedom  of  opinion  in  the  eierciee  of  the 
elective  franchise,  by  enabline  him  lo  caat  his 
TOle  in  Bucb  manner  as  to  prevent  iithere,  nbo 
from  Ibeir  particular  relations  to  bim,  might, 
by  intimidation  or  otiierwise,  seek  to  control 
his  vole,  from  being  able  In  delermine  from 
the  color  of  tbe  ticket  or  some  distinguuihing 
mark  ihereon.  the  party  or  perf^on  fur  whom 
be  voled."     DridincT  v.  StaU,  K9  Ind.  308. 

"The  purpose  ia,"  says  IhcSiiprtms  Court  of 
MtnDcso'a,  "u>  protect  tbe  secrecy  of  the  bal- 
lot, BO  as  lo  secure  Itie  rot^r  aKainst  intimida- 
tion, and  nottocompel  memo  vole  tbe'slraigbt 
ticket'"     Cuinn  v.  Markoe,  87  Minn.  439. 

These  views  of  tbe  object  of  the  vote  by  bal- 
lot are  sanclloned  by  all  the  authorities.  Mc- 
Creary,  Elections,  g  454  etteg.;  Wiltiami  v. 
S«in,  38  Ind.  89;  Brttbin  v.  CUary,  36  Minn. 
107;  Fe^le t.  CT«?«,  18  Mich.  383,  87  Am,  Die, 
141,  and  note;  AUyGen.  v.  Detroit,  6a  Mich. 
818;  Waodvjard  v.  Sartont,  L.  R.  10  C,  P,  733. 

So  Jealously  have  tbe  courts  guarded  the 
light  wben  It  ta  secured  by  tbe  Conotituticin, 
thai  Acts  of  Lef^lstures  requiring  election  offi. 
cers  to  number  the  ballole  as  they  are  cast,  have 
been  held  to  be  viiid  because  they  afford  tbe 
opportunity  of  raising  tlie  veil  of  secrecy  which 
the  Constiiucion  guarantees  to  the  voter.  Wil- 
Uamt  V.  8tHn  and  Bri^n  y.  Olaarg,  tupra. 
See  Hodge  v.  Linn,  100  HI.  397, 

The  framers  of  our  Constitution  saw  proper 


the  officers  to  whom  tbe  arrangement  of  secre- 
ej  is  inirusted  by  the  Constitution  can  divulge 
it  only  by  the  violation  of  a  trust  which  the 
law  declares  a  crime.  As  further  evidence  of 
the  regard  the  law  entertains  for  tbe  secrecy  ot 
Ibe  tnllot,  a  voter  caonot  be  compelled  to  dis- 
close for  whom  he  voled  by  a  court  of  justice. 
JKcon  V.  Or,  4B  Ark.  238. 

And  (his  results,  not  from  any  direct  prohi- 
bition found  in  the  Statute  or  Constitu lion, hut 
because  the  privileEe  of  secrecy  is  inherent  tn 
tbe  constitulioual  guaranty  of  a  vote  by  ballot. 

If,  then,  tbe  right  is  so  caiefully  guarded 
against  infringement  by  the  Legielature,  and 

Eublic  policy  prohibits  the  enforced  disclosure 
y  the  voter  in  the  courts  of  tbe  contents  of 
bis  ballot,  can  it  be  held  that  the  adherents  of 
a  candidate  may,  by  an  enforced  system  of 
open  volini;  at  the  polls,  which  tbe  voter  can- 
not escape  without  incurring  their  odium,  de- 
feat the  fundamental  object  of  tbe  ballot  sys. 
tem?  Such  aview,  saysyudff^Cooley,  "would 
establish  this  remarkable  anomaly,  that  while 
tbe  law,  from  motives  of  public  policy,  estab. 
liabes  the  secret  ballot  with  a  view  to  conceal 
the  elector's  action,  ft  at  the  same  lime  encnur- 
ages  a  eysiem  of  espionage,  by  means  of  which 
the  veil  of  secrecy  may  be  penetrated  and  tbe 
voter's  action  disclosed  to  the  public."  The 
practice  is  certainly  inconslfilent  witb  tbesecro- 
cy  of  the  ballot — the  question  is.  Does  it  avoid 
the  election? 

The  Constitutioa  makes  a  vote  by  ballot  of 
7L.R.A. 


fering  with  tbe  system,  and  binds  Ihe  eh 
themselves  lo  its  observance.  Neither  ca 
pense  with  it.  Tbe  elective  fraachi«eis  r 
unrestrained  license — llcan  be  exercised 
in  accordance  with  tbe  law.  An  eleclior 
by  noi  n>c«  voting,  although  it  should 
record  tbe  will  of  the  peopTe,  would  not 
constitutional  election.  It  must  be  coi.il 
in  accordance  with  the  principles  of  an  eli 
by  ballot,  or  it  is  no  election,  Bui  en  el< 
by  Ijallot  meeosat  least  the privik-ge of  es 
log  the  elective  franchise  insecret,  and  an 
tem  practiced  at  tbe  polls  which  makes  it  ri 
able  to  believe  that  the  electors  have  bee 
vented  Ijy  the  deprivation  of  secrecy  from 
Ing  a  candidate  nbom  a  majority  preCeri 
an  Illegal  anoulmeutof  tbe  willof  themaj 
and  not  a  lawful  election  of  Ihe  unpret 
candidate,  whatever  the  ballots  sctuallj 
may  purport  to  show.  Tbe  secrecy  o 
ballot  Is  a  personal  privilege  which  the 
may  waive  if  it  is  hia  wish,  but  of  whii 
cannot  be  lawfully  deprived;  and  any  pr 
at  a  poll  which  defeats  the  freedom  of  i 
of  enough  electors  to  render  ^e  result  c 
ful.  destroys  th«  freedom  of  tbe  ele 
Pailon  V,  Oaata,  mpra. 

The  ii.ie  of  different  colored  ballots  by 
political  party  managers  are  enabled  to  ( 
gui^h  ballots  in  the  hand  of  the  voter,  tt 
opposed,  aa>/u(^Cooleypointsout,lothe 
of  the  Constitution,  does  not,  in  tbe  at>?ei 
a  stalute  prohibiting  it,  avoid  the  eli 
(Cooiey,  Const  I.im,  005),  because  It  isst 
voter's  privilege  to  change  the  ticket  aa  b 
desire,  so  that  the  exierior  shall  not  in  fac 
claim  Its  contents.  But  wben  the  voter  i 
to  the  alternative  of  opening  bis  ticket  I 
view  of  clamorous  hy-slSBders  at  the  pc 
prove  that  Its  contents  ere  what  its  color 
cates,  or  else  be  subjected  to  the  ignc 
which  the  previous  threats  of  his  race  t 
him  be  will  meet,  he  cannot  be  said  to 
the  privilege  but  surrenders  it  under  coi 

This  systematic  plan  of  coercion  nhic 
circuit  juilge  found  was  prevalent  befoi 
election,  although  it  Is  inimical  to  the  i 
gent  administration  of  a  republican  foi 
government,  does  not,  as  we  have  seen, 
the  result,  because  tbe  voters,  if  undisturl 
the  polls,  may  exercise  their  freedom  of  c 
wllhout  detection,  and  consequently  ni 
Incurring  the  penalty  attached  to  Indepe 
TOLing;  but  when  there  is  no  escape  fro 
cutring  the  penalty  aave  by  exposure  c 
ballot,  tbe  election  ceases  to  be  free  wttbi 
meaning  of  the  conslilulioual  guaranty. 

It  is  not  necessary  to  show  that  a  ma 
were  actually  prevented  from  voting,  or 
airainst  their  wishes  by  reason  of  the  pr  i 
When  the  wrong  is  flagrant  and  its  ind 
diffusive,  It  is  sufScient  that  it  renders  11 
suit  doubtful.  There  Is  no  division,  I  I 
in  the  Butborilles  upon  that  propOiiltion 
was  said  by  tbe  court  in  Padon  v.  Ooal 
Ark.  Ill:  "ThereiBadi3tinctlon,inther 
of  things,  between  particular  illegal  votes  t 
may  be  proven  and  exactly  computed 
which  certainly  ought  to  be  excluded  wbc 
cast,  end  tbe  effects  of  fraudulent  con 


rurliier  ezairiinfitiiui  of  wilneKses  miiEt  be  lim- 
ited 10  one  ncek.  "  Couuwl  for  tlie  rontfist- 
ml,"  sayB  llie  record,  "eiprfased  a  deciiled 
opinion  for  hnving  ilie  case  decided  duriug  tbe 
proposed  fiojourned  Kwion,  and  remarked 
tbat  lie  tbi>u|;lit  tbey  could  finish  their  testi- 
mony in  two  days  after  the  conle^lee  closed, 
if,  beaddel,  (lie  uilier  side  does  not  take  up  loo 
much  of  tbe  lime  la  cross-cxntn  inn  lion."  The 
court  tbetciipoD  gave  noli»  lliat  the  conteatee 
would  be  HMowcd  four  days  and  tbe  conieBtaot 
two  in  the  flnl  veek  of  tbe  adjourned  term. 
When  Ibe  time  arrived  the  contcBtce  was  ac- 
corded bis  allolted  time,  and  aa  Ihe  Becond  day 
of  tbe  coutestjinl'B  allolted  time,  which  naa 
Saturday,  the  court  wljuurned  at  1  P.  JJ.;  but 
to  cooipcnFate  him  for  tbe  Inw  of  the  remain- 
infF  Jiiillcial  hoiiia  of  Ihat  day,  gave  Llm  tlie 
enlire  day  until  6:B0P.  W.oa  Ihe  followinf; 
Uonday,  wben  in  aecordnnce  wilb  his  previous 
notice,  the  triiil  nas  closed. 

Tbia  course  of  conduct  does  not  indicate 
abase  of  ju'ljcial  discretion  in  tbe  regulalloD  of 
the  UlaL    Tlie  Uue  wu  Uuiled  in  accordance 


conaiimed  in  tbe  croueiaminaMoD  of  bia  wil 
npeses,  and  no  surprise  by  the  couri'a  action  la 
claimed.  Moreover,  ft  is  not  shown  to  what 
poinls  tbe  Icstlmony  of  the  witneseea  waa  to  be 
directed.  Whether  U  was  mnierial  or  would 
bnve  tended  to  affect  the  reauit.  counsel  have 
made  no  effort  to  eBtabliah. 

Limiting  tbe  time  for  tbe  examinntioD  of 
wlinessea,  Ibe  namtKr  of  wilnesara  to  i  glreu 
point.  B(opi)in|;  repelliioDs  and  irrelevant  ei- 
aminaliona,  are  mailera  neceossriiy  ooiiflded  to 
■  trial  1ud|^  Buaiuess  could  not  well  be  dis- 
patched wiiiiout  ik    Tliompaon,  Trials^  g^  3S2, 

II  Is  only  wben  tlie  complaining  parly  shows 
that  (his  discretion  has  been  abused  that  we 
interfere.  It  is  not  shown  in  ibis  case.  Find- 
ing no  error  in  the  record,  the  Judgntmt  i$ 
affirmed. 

Battle.  SandoU  and  Hemln^wkT',  JJ., 
concur;  Hashea,  J.,  fanving  been  of  counsel 
for  parlies  cratming  under  Uie  aame  elecUon, 
did  iiot  pai'iicipeteu 
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same  tinie  poirer  fflreD  to  the  life  tenant  to  de- 
teat  Che  rcmBluder  bjt  dlapcMal  of  Uie  proper^. 
i.   Giving   «,  lite   eata.te   to   t«at«.tov^ 

wldoWi  with  Buttaorltf  lo  diapuae  at  ttie  wbola 
of  the  property  a«  ibBplcuBS.  but  providing  that 
wtaatevar  maj'  remala  uiidlipoaed  ol  at  her 
death,  and  nut  diiposed  of  br  tier  will,  aball  be 
Stveo  to  certain  other  persona,  doca  not  gire  her 
tbe  absolute  ownerablts  and  herbelra  donottak* 


Sotm.—wm:  enaUanofWt*aal»tni. 

Whero  an  estate  can  fairly  pass  aa  a  remainder  or 
BD  absolule  eitare  can  be  inferred  hi  the  first 
taker,  It  Eliould  not  tw  oonsCrued  aa  an  eieoutory 
devise.  Howard  v.  Carusl.  IW  T.  8.  TEG  (S7  L.  eil. 
lOW).  fieeailTiird  v.  Choate,  100  Man.  tO:  Hole  v. 
Maieh,  100  Uiiaa.  ISS;  Bamedell  v.  BamaOell,  i\  Ue. 
KB. 

Jn  all  such  cssee  the  remainder  over  It  mid  be- 
cause lucODslsient  with  the  absolute  eatale  ex- 
pressly given  or  aeceeamiljr  Implied,    4  lient.  Com. 

But  a  tee  given  In  the  flrst  olanse  of  a  will  mar 
prove  to  be  K>  restrained  by  aul'sequent  words  as 
to  reduoe  It  to  a  Ufe  tatala.  nirlch's  App.  W  Fa. 
■M. 

But  the  Intent  of  tha  teetator  to  that  efteot  must 
clcxrlyiippear  trom  thelanuus^^of  the  wilL  Uld.; 
Itoii-fai  V.  Brown.  00  Md.  EO. 

Where  there  are  QO  words  of  llmttatlon  toade- 
Vise,  the  devisee  lakes  an  estate  for  lite  only,  un- 
leaa.frumllie)nnBUnKe  Ibern  used,  or  from  other 
parts  of  the  wUl.  there  la  a  plain  Intention  (o  jrlt-e  a 
larKer  estate.  WriKbt  v.  rage,  ta  C.  8.  10  Wbeat. 
nt  IB  L.  ed.  SuSh  Kms  T.  Ackernian.  GI  U.  B.  X 
Black,  408  IIT  L.  ed.  202). 

Notwitliilendingany  formal  limitation  over,  the 
ttniitatioo  over  Is  void  wben  tbe  will  shows  a  clear 
purpi,se  to  give  an  absfllute  power  of  diepoaltlon 
to  Che  flmt  taker.  Ide  v.  Ide,  G  Mass.  GOO;  Bowen  v. 
Dean.  110  Msiis.tS8:  GlUord  r.  ChoBte,iaOURe>.  US; 
Jackson  V.  Bull.  10  Johns.  »,  Culhbert  v.  I'urrlor. 
Jacob,  Ufc  Bourn  r.  Olbba,  1  Bub.  *  M.  OU;  Holmea 
1  r..  R.  A. 


Jnstaned  of  dcHiei  cnul  ittpittU  «t  Kft  MUbt. 

A  will  giving  to  testator's  wife  all  property,  real 
and  personal,  wlihibe  right  tosell  and  relnveat. 
*'ss  she  may  desire,  any  part  of  the  aama,  tor  her 
sepnrnte  use  and  beneflt,  and  at  her  death  I  desire 
that  any  pntlon  of  my  ntete  remaining  undis- 
posed of  shaU  go  to  my  tbiee  daiigliiAis."— mn- 
Btrued  as  a  (rust  vested  in  tbe  widow  tortheohU- 
dren  in  remainder,  subject  to  her  rigbt  to  use  tbe 
property  for  her  support  and  miiiuieimnce  during 
life.  Harbison  V.  James,  7  West.  Bep.aS,90iIa 
Ul. 

A  devlw  of  lands  to  a  wife  eipreased  to  be  In  lieu 
of  dower,  while  other  hinds  srs  devised  expressly 
to  a  son.  his  taolra  and  anlgna,  pnssea  only  a  Utc 
esUte.  Busby  v,  Bualiy  t(X  Com.  PL  Phlla.>l  r, 
3.1DnU.!miL.cd.  Ull, 

The  words  "all  the  teat  of  my  binda"  do  not  iir- 
port  a  devise  of  the  [ee.  but,  unlera  nfded  br  tli'- 
ooDteit.  thedevieee,  wbelher  bebeeoie  or  terid- 
uary,  wllU  Iftherebeoo  word  of  llmltiitlon.Uiki' 
only  a  life  estate.  Wright  v.  Page.  »  O.  &  l-i 
WbeaL  KH  (8  L.  ed.  a»i. 

The  word  ■nonnnie"  hoa  never  been  oonitnieil 
in  a  will,  independent  of  Other  clrcunisinnosfc  lo 
pnss  a  fee.    Jbfd. 

A  will  giving  to  tntator's  wife  SU  his  satata,  rest 
and  peraoDsl,  "during  the  whole  period  of  her 
natural  lUe,"  and  aftor  her  dwlh  giving  all  suoh 
•o  muob  theieof  aa  mar  remain  aa- 
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the  proper  ly  wbioh  rematof  undlapoeed  of  at  her  I 

death. 

(April  10.  1800.) 

APPEAL  by  complainant  from  a  judgment 
of  I  be  Circuit  Court  for  Fayette  County 
construing  the  will  of  Samuel  D.  McCuUoueh, 
deceased,  as  having  passed  his  estate  to  his 
-wife  in  fee.    Eewned, 

The  case  is  fully  stated  in  the  opinion. 

Mestn.  Breckinridipe  A;  Shelby*  for  ap- 
pellant: 

There  is  a  wide  distinction  between  powers 
and  estates. 

1  Stigd.  Powers,  HO;  4  Kent,  Com.  *815, 
816;  Wms.  Real  Prop.  •272;  Jones  v.  Cli/ton, 
101 U.  8. 225  (25  L.  ed.  908);  BurUigh  v.  Clough, 
52  N.  H.  271,  272. 

The  gift  of  an  estate  expressly  for  life,  with 
the  CTnnt  of  an  absolute  power  of  disposal  to 
the  life  tenant,  does  not  constitute  an  estate  in 
fee  nor  render  invalid  the  remainders  limited 
to  take  effect  after  the  expiration  of  the  life 
estate  and  the  non-exercise  of  the  power. 

4  Kent,  Com.  *819.  585,  586;  1  Hilliard,  Real 
Prop. 622;  2  Hilliard,  Real  Prop.59U;  Tamlinson 
V.  Digfiton,  1  P.  Wms.  171;  Jackaon  v.  Robins, 
16  Johns.  588;  2  Preston.  Estates,  *8a-82;  Qlover 
V.  StilUtni,  56  Conn.  816;  Fairman  v.  Beat,  14 
HI.  244;  Funk  v.  KgffUston,  92  111.  584;  Cal^  v. 
F}i€ld,  9  Dana,  846;  Thompson  v.  Vance,  1 
Met.  (Ky.)  676,  677;  Johnson  v.  Gushing,  15 
N.  H.  208.  41  Am.  Dec.  704,  note;  Ruhey  v. 
Bameit,  12  Mo.  8,  49  Am.  Dec.  115,  note; 
Tiedeman,  Real  Prop.  §  564;  1  Sugd.  Powers. 
♦120-126;  Burleigh  v.  Clough,  52  N.  U. 
271-2';8;  Denson  v.  MiteJieU,  26  Ala.  870. 

Messrs.  Beck  ft  Thornton  for  appellees. 

Pryor»  J,,  delivered  the  opinion  of  the 
court: 
In  the  year  1878,  Samuel  McCullough  died 


io  the  County  of  Fayette, 
Harriet  McCullough,  survi 
he  devised  his  estate  in  the 
"  To  my  most  precious  an 
I  give  during  her  life  all 
personal,  whether  in  posse 
with  full  and  ample  authoi 
whole  of  it  as  she  pleases,    j 
she  not  have  previously  n 
disposition  of  all  remainin] 
her,  I  desire  that  such  rem 
tributed  as  herein  directe 
niece,  Mrs.  Mary,  of  India 
house  and  lot  on  High  1^ 
reside,"  etc.    The  teslatoi 
make  other  special  devises, 
ecutors,  within  two  months 
bis  wife,  to  sell  and  dispose 
left  undisposed  of  by  hims 
to  distribute  the  proceeds  as  • 
had  no  children,  and  his  v 
intestate  in  the  year  1887,  U 
properly  devised  to  her  i 
controversy  is  between  the 
will  of  the  husband  and  the 
wife,  each  claiming  the  pi 
of  by  the  wife.     The  person 
McCullough  filed  his  petitic 
the  devisees  of  the  one  and 
the  other,  in  which  he  claii 
undisposed  of  passed  by  tl 
tor.    The  heirs  of  Hnriiet 
wife,  filed  an  answer,  in  wb 
the  estate  passed  under  the  i 
and  Distribution  to  the  heir 
chancellor  below  adjudged 
this  answer  that  on  the  dea 
testate)  the  real  estate  in  K€ 
to  her  heirs  in  fee,  and  the 
her  heirs  and  distributees;  ii 
under  the  will  of  thehusban 


ezpeD<led,**  to  his  ohildren,  gives  her  only  a  life  es- 
tate in  the  renl  property.    Cox  v.  Sims,  ^3&  Pa.  ^83L 

Under  the  f  oliowinff  provisions  in  a  will:  **I  ffive 
my  wife  all  my  property,  real  and  personal,  to 
hold  and  enjoy  durlnff  her  life,  in  trust  for  the 
equal  benefit  of  herscll  and  my  son  and  dauj^hter; 
I  erive  to  my  said  children,  in  equal  parts,  and  their 
heirs,  ail  my  estate  that  shall  remain  after  the 
death  of  their  moihen**  it  was  held  that  the  wife 
took  a  life  estate  only.  Thaw  v.  Ritohle  (D.  C.>  1 
Cent.  Rep.  838,  4  Maokey,  847. 

A  gift  by  will  of  personal  property  to  a  widow, 
**80  long  as  she  may  live,**  gives  her  only  a  life 
estate  therein.   Re  Foster*s  Will,  78  Iowa,  864. 

Etitatts  for  life  detorminoMe  upon  awnta  happenlfng. 

An  estate  for  life  may  Xje  determinable  upon  the 
happening  of  some  event,  as  marriage  or  oessation 
of  ooverture,  or  residenoe  on  the  premises  by  the 
grantee.    1  lose  48. 

A  will  de\i8lng  to  the  wife  of  the  testator  all  his 
estate  dunng  life,  **  and  to  dispose  of  discretionary, 
according  to  her  own  free  will  and  Judgment,  pro- 
viding that  she  never  marries  a  second  time,**  in 
which  event  the  property  to  go  to  the  testator's 
children,  gives  to  the  widow  a  life  estate  only,  and 
the  pow6f  of  disposal  is  limited  to  that  esUte. 
Douglass  V.  Sbarp  <Ark.)  Oct.  19, 1880. 

In  a  devise  of  land  in  fee  simple  to  the  testator's 
son*8  widow  while  she  remained  such  she  takes 
only  the  life  estate,  and  cannot  make  a  good  deed 
in  fee  simple.  MoOulre's  App.  (Pa.)  0  OanU  Bep.  640. 
7L.aA. 


A  wlJU  one  paragraph  of  wh 
all  the  estate,  and  another  puts 
the  control  and  desire  of  my  ( 
managed  by  her  as  she  may 
provides  if  she  marries  again, 
desire  **  that  she  may  give  eesui 
remaining  on  band,  for  the  pu 
my  children:  and,  should  she 
at  her  death  I  desire  that  all  tfa 
ing  be  divided    equally**   am 
the    wife    being   appointed    < 
security,— gives  to  her  an  estat 
widowhood,  with  power  of  s 
remains  a  widow.   Best  v.  Bosi 

A  wlU  giving  the  wife  of  tea 
keep  for  her  own  use  as  loofi 
name,**  and  giving  her  power, : 
a  part  of  the  land  to  nay  debts 
case  of  her  remarriage  she  sha 
all  his  real  and  personal  proper 
does  not  give  her  a  fee  in  the 
estate,  even  if  it  be  a  gift  in  fee 
case  of  remarriage.    Long  v.  Pa 

A  devise  to  testator*s  wife  of 
sonal  property,  to  remain  hers, 
difipose  of  it  as  shall  seem  to  h 
proper,  so  long  as  she  shall  reran 
the  express  condition  that,  if  she 
that  part  of  the  estate  given  tc 
may  remain,  shall  go  to  other 
other  persons  only  what  may  rer 
or  personal  estate;  and  a  deed  ex 


only,  vlth  the  power  to  diapoM  of  It  if  ahe  saw 
proper  during  ber  life,  or  at  ber  death  by  laal 
vilf  and  testament,  and,  not  baring  exercised 
tbat  power,  tbe  eslnte  left  passed  b;  Ihe  will; 
tbat,  wbile  Ibe  Hfe  eBlote  migbt  bave  lieeu  en- 
larged by  tlie  exercise  of  the  power  of  disposi- 
tiOQ,  (he  wife,  bavlng  failed  to  exercise  tbat 
power,  left  Ibc  estate  to  pass  as  tbe  teslalor  di- 
rected It  sbould.  Tlie  power  of  absolute  dis- 
position carries  witb  it,  nolb  ins  else  appearine, 
the  absolute  property  in  Ibat  which  is  to  bedia- 
poseil  of,  but  there  may  be  eucb  an  intention 
arlainff  from  the  langi'Dge  used  as  will  limit 
tbe  power  or  conflun  its  exercise  lo  the  life  of 
tbe  first  taber. 

U  is  taanifest  from  tbe  provisions  of  this 
will  Ibe  testator  desired  [hat  his  wife  should 
use  and  dispose  of  Ihis  estate  during  her  life  aa 
■lie  wished,  and  to  tnake  a  testamentary  dispo- 
sition of  it  If  sbe  saw  proper;  but  the  testator, 
in  tbe  event  the  wife  declined  to  exercise  the 
power  given  her,  made  prorlaion  for  those  nho 
had  claims  upon  bis  bounty,  and  intended  tbat 
those  devisees,  after  the  termination  of  tbe  life 
estate  of  the  wife,  should  take  what  nas  un- 
disposed of  by  ber.  The  testator  doubtless 
thought  that  the  necessities  or  wanU  of  the 
wife,  or  the  changes  that  time  might  bring  in 
reference  to  the  properly  or  Its  value,  might  re- 
quire tbe  expenditure  of  the  whole  estate,  or 
that  bis  wife  might  desire  to  give  tbe  estate  to 
ber  own  kindred  Instead  of  Laving  It  peas  to 
his;  and  to  provide  for  her  wants  or  to  gratify 


proper,  bul  if  she  failed  to  do  Ibis,  then  (ba 
testator  provided  ibal  his  own  kindred  should 
lake.  Here  was  simply  a  devise  over  after  the 
lenniuHiion  of  tbe  life  estate,  and  the  failuiv 
of  tbe  life  tenant  to  make  any  disposition  of  the 
property  whatever  under  tlie  power  conferred. 
In  considerin^a  question  of  the  importance 
tbat  Ibla  is,  although  aided  by  argiimenta  on 
each  side  evidenciniigreat  ability  and  much  n-- 
search,  we  find  it  difBcult  !o  re.oncile  many  of 
the  cases  with  tbe  general  doctrine  on  the  sub- 
ject, or  tQ  follow  tbem,  unless  we  lose  pigbt  of 
the  intention  of  tbe  maker  of  tin's  wilt,  and 
adopt  a  rule  of  construction  so  technical  in  ita 
cbnracter  and  application  as  to  defeat  tbe  very 
object  Ibe  teetn'or  bad  in  view  when  executing 
tbe  pnper.  His  purpose  was  to  give  to  his 
wife  the  beneUt  of  bla  entire  estate,  and  to 

Erovide  for  his  kindred  out  of  tliat  portion  of 
tbat  might  remain  undispo.'ed  of  at  her 
deaih.  After  a  careful  review  of  all  the  au- 
thorities to  which  ournltention  has  bei-n  called, 
Ibe  rule  sanctione<1  and  followed  is  this;  If  tbe 
estate  is  given  or  devised  generally  or  Indefl- 
uitcly.  with  a  power  of  disposition,  it  pas-'iea  a 
fee;  but  where  the  devisor  or  grantor  owning 
the  fee  gives  to  Ibe  first  laker  an  estate  for  life, 
with  the  power  to  dispose  of  tbe  lee,  no  greater 
estate  is  vested  in  the  first  taker  tlian  that 
carved  out  of  tbe  fee.  and  veiled  In  him  by  thtt 
devisor  or  grantor.  Ue  is  given  a  life  estate  in 
express  terms,  ami  the  failure  to  exercise  tbs 
power  gives  lo  tbe  remainderman  tbe  fee,  be- 


.    Little  T.  aUea, 


I/(fe  ftUiie,  u>UA  Mtpemdilfil  jwuwr. 

When  a  teatamentaiT  rtft  Is  expreailr  limited  to 
the  donee  tor  life,  a  auperailded  power  given  to 
tbe  donee  to  aell  and  appropriat«  the  prooeeds  will 
not  enlarse  hk  Interest  Into  an  absolute  estate. 
Khode  Island  H.  Trust  Co.  v.  (^mmerotal  Nat. 
Bank,  1  New  Bnir.  Rep-  to,  11  R.  L  (OS;  Beaa  r. 
Mrers,  1  Oold.  £28;  Davla  v.  RlohardBon,  10  Terg, 
SO;  May  v.  Jojnefc  20  Qratt.  OK;  Irwin  v.  I^rrer. 
10  Tea.  Jr.  n. 

For  an  Qipressbeguest  of  an  estate  for  (eneRa- 
tlves  tbe  Inlentton  to  give  tbe  absolute  property, 
and  oonveru  tbe  auperaddud  rlgtit  of  itlaposltlon 
Into  a  mere  power.    Denaon  v.  Mitchell,  SS  Ala.  8B0l 

In  iuob  ease  the  remainder  over  Is  valid,  and  at 
tbe  death  ol  the  ttfe  tenant  taken  effect  In  tbe  re- 
malndeman.    Harbison  v.  James,  T  Weat.  Hep. 

tae,  to  Ho.  411. 

A  will  ahould,  if  poealbie.  be  construed  aonordln^ 
to  the  Intention  of  the  teatator,  and  the  power  be- 
stowed should  be  treated  as  power  and  not  as 
property,  [n  order  to  give  effect  to  the  llmttntloD 
over,  i  Kent,  Caat.  NSS;  Jaokson  v.  Uoliliu.  Ill 
Johns.  6B7,  BSS;  Ayer  v,  Ayor,  US  Mbbb.  5111;  Bui- 
well  V.  Anderson.  3  Lslith.  BtS,  SSe-SSS;  Stuart  v. 
Walker,  71  Ue.  146;  HcCauJer'a  App.  W  Pa.  lOS; 
ninthani^  App.  U  Bern.  &  B.  IB:  Burletsh  v. 
aough,  02  N.  E.  lei;  Pennook  V.  Pencock,  L.  R.  13 
Bq.  IM;  Herring  v.  Barrou,  L.  H.  18  Ch.  DIv.  tU; 
Smith  V.  Bell,Ein.  S.<IPeL<8(SL.ed.3Sl. 

Where  the  power  of  disposal  acoompaotes  a  bo- 
queet  or  devM  of  a  mere  life  state  the  power  is 
limited  t«  tuoh  diapoaltlon  as  a  teaant  for  life  oan 
make,  nnlcM  ocber  words  Indloata  Hiat  a  larger 
power  was  Intended.  Smltli  v.  Bell,  a  O.  S.  0  Pet. 
7L.RA. 
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tS(B  L.ed.S^j;  Brant  v.  vtrglnt 
SS[;.8.S2B,ISL.ed.9OTi;  Boyd  v. bu-aiian. n  i ii. ma. 

Such  a  power  of  disposition  does  not,  however, 
enlarfte  the  life  ertate  Into  a  fee  unless  Inonosirtenl 
wiih  an  estate  for  lUe  only.  Glover  v.  Stlllson.  H 
CoDP.  SIS;  WettBT  v.  Walker.  B2  IH-  lt:i;  Cory  T. 
Oory.  ST  N.  J.  Eq.  Iffi;  Rhode  Ishind  H.  Tru^t  Co.  r. 
Commeralal  Nat.  Bank,  I  New  RiK.  Rcp.  H),  U  R.  I, 
SES. 

A  power  Of  nle  oontMred  upna  tbe  widow  In 
her  o^anuiter  as  executrix,  la  order  to  enaMe  ber 
to  BODOiDpliBh  certain  purpoaea  havlns  no  relaUoa 
to  ber  own  beneDt,  doea  not  enlanre  her  estate  ao 
as  to  make  it  absolute.  Bobertaon  v.  Hobertoon. 
U0Ind.S8g. 

A  devise  of  realty  to  a  wife  for  llf«^  db«ctlnK  bar 
to  make  large  payments  out  of  tliFealata  to  a  nnm- 
berof  relatlve8,eto..lsonly  for  life  where  tbe  lan- 
(lunge  In  which  the  will  makes  siicb  disposal  of  tba 
residue  shows  that  the  devise  to  ber  was  not 
enlurged  Into  a  fee.  Laa  v.  Baboook,  U  Cent.  Repk 
Ttfi.  U  N.  J.  Eq.  BEB. 

Where  a  testator  made  a  beqnest  of  all  bta  catate. 
real  and  personnl,  lo  hie  wife,  lo  have  and  lo  hold 
during  her  life,  and  to  do  wltb  It  as  she  sees  proper 
twfore  her  death,  the  wife  tooli  a  life  eclnle  In  the 
property,  wltb  only  suob  power  as  a  life  tenant 
can  have:  and  ber  conveyance  of  all  her  n«l  prop- 
erty pa»ad  no  Krmter  Intereet.  Dninr  ».  Vfralnla 
Coal  A  Iton  Co.  BS  H.  &  »  (ffl  I~  ad.  VZIK  Patty  *■ 
OoolHby,  Gl  Ark.  n. 

Tbe  power  to  limited  to  aueh  dispnaltinn  aa  a  tot- 
ant  for  life  oan  make,  unless  other  words  clearlT 
Indloate  that  a  larger  power  la  lalended.  Qllea  v. 
Uttle,  IM  D.  B.  m  (£8  L.  ed.  TU). 

It  will  not  enable  the  donee  to  mort(rag«  rem* 
than  his  hfe  Interest.  Bhoda  Island  B.  Tiust  Ok  • 
.  Oammerolal  Nat.  Bank,  nipnl. 
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cause,  00  disposition  having  been  made  of  it  by 
the  life  tenant,  he  takes  under  the  will  or  cbn- 
Yeyance.  It  is  mid:  '*  If  an  estate  be  ^ven  to 
%  person  generaUy  or  indefinitely  with  a  power 
of  disposition,  it  carries  a  fee,  unless  the  testa- 
tor gives  the  first  taker  an  estate  for  life  only, 
and  annexes  to  it  a  power  of  disposition.  .  .  . 
In  that  case  the  express  limitation  for  life  will 
tX)ntrol  the  operation  of  the  power,  and  pre- 
vent ii  from  enlarging  the  estate  into  a  fee."  4 
Kent,  Com.  535,  530. 

Counsel  for  the  appellees  has  referred  ns  to 
aeveral  cases,  English  and  American,  in  direct 
antagonism  to  the  doctrine  laid  down  by  Chan- 
€elfar  Kent. 

In  Uarford  v.  Street,  16  Vea.  Jr.  185,  there 
'Was  a  devise  of  real  and  personal  estate  in  trust 
to  pay  the  rents  and  dividends  to  Mary  Bar- 
ford  during  her  life,  and  after  her  death  to  con- 
vey accordmg  to  her  appointment,  by  deed  or 
"wiW,  with  a  hmitation  over  in  case  of  her  death 
in  the  lifetime  of  the  testator  or  in  default  of 
appointment.  Mary  Baiford  filed  her  bill,  in 
which  she  alleged  that  she  was,  by  reason 
of  the  unqualified  power  of  appointment  by 
deed  or  will,  invested  with  the  fee;  and  it  was 
held  by  tHr  William  Grant,  M,  R.,  that  she 
had  the  absolute  estate,  and  in  determining  the 
extent  of  her  interest  he  said:  "An  estate  for 
life,  with  an  unqualified  power  of  appointing 
the  inheritance,  comprehends  every  tiling." 

In  the  case  of  May  v.  Joynes,  reported  in  20 
Gratt.  602,  the  devise  was:  "  I  give  to  my  be- 
loved and  excellent  wife,  subject  to  the  pro- 
visions hereafter  declared,  mv  whole  estate, 
real  and  personal,  and  especially  all  real  estate 
vrhich  I  may  hereafter  acquire,  to  her  during 
her  life,  but  wiih  full  power  to  make  sale  of 
uny  part  of  the  said  estate,  and  to  convey  ab- 
aoluie  titles  to  the  purchasers,  and  use  thepur> 
chase  money  for  m vestment,  or  any  purpose 
that  she  pleases,  with  only  this  restriction;  that 
whatever  remains  at  her  death  shall,  after  pay- 
ing any  debts  she  may  owe  or  any  legacies  she 
may  leave,  be  divided  as  follows."  etc.  The 
court  held  that  the  limitation  over  was  repug- 
nant to  the  grant  of  the  fee,  and  that  the  wife 
'Was  vested  with  the  absolute  estate. 

In  PuUiam  v.  Byrd,  2  Strob.  Eq.  134,  and 
in  Smith  v.  Bell,  Mart.  &  Y.  802,  the  same  rule 
was  recognized,  the  court  remarking,  in  the 
£rs^oamed  cafle,  that  "when  a  life  estate  is 
created  in  terms,  and  to  this  is  added  a  power 
of  ulterior  disposition,  unconfined  as  to  mode 
or  object,  no  case  has  been  produced  suggesting 
that  this  power  is  a  nafed  power,  and  requir- 
ing to  be  executed  in  order  to  devest  the  grtin- 
tor  of  the  fee." 

In  David  v.  Bridgman,  2  Yerg.  557,  the  same 
utterance  is  made,  the  court  holding  that  the 
wife  took  the  absolute  and  unqualified  proper- 
ty in  the  estate  devised.  Following  these  cases 
might  be  cited  many  others  recognizing  the 
ruie  under  which  the  first  taker  took  the  fee, 
and,  whether  exercising  the  power  of  appoint- 
ment or  not,  the  limitation  over  in  nearly  all 
Che  cases  was  held  void,  as  being  repuguant  to 
the  fee. 

In  view  of  these  authorities,  it  is  maintained 
that,  altbough  the  wife,  Harriet,  in  this  case, 
was  given  a  life  estate,  there  was  coupled  with 
it  a  power  to  dispose  of  the  entire  estate  for  her 
own  use  or  that  of  another  at  any  time  during 
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her  life,  or  to  pass  it  bjr  her  will  at  her  death; 
and,  as  no  greuter  dominion  could  have  been 
exercised  over  it  by  the  devisor  if  he  were  liv- 
ing, the  fee  must  necevssarily  have  passed  to  the 
wife,  and  such  was  the  inteDtion  of  the  testa- 
tor. The  argument  certainly  strikes  one  with 
much  force,  for,  if  the  dominion  over  the  estate 
is  such  that  it  can  be  used,  conveyed,  devised 
or  otherwise  disposed  of  by  the  donee  \^  ithout 
restriction  or  limitation,  the  power  over  it  is  as 
great  as  any  that  could  have  been  exercised  by 
the  one  grantor  or  devisor  in  whom  the  title  to 
the  estate  was  originally  vested.  We  perceive, 
however,  no  reason  why  such  a  power  may  not 
be  conferred,  if  it  appears  from  a  consideration 
of  the  whole  will  that  the  intention  of  the  tes- 
tator was  not  to  create  a  fee  in  the  first  taker. 
The  right  of  absolute  dominion  and  control, 
with  the  power  to  sell  or  devise,  would,  unex- 
plained, pass  the  absolute  estate.  In  this  case 
the  testator  proceeds  in  the  first  place  to  give 
to  his  wife,  Harriet,  during  her  life,  all  his  es- 
tate, real  and  personal,  wiin  the  full  power  to 
dispose  of  the  whole  of  it  as  she  pleases.  Now, 
if  be  had  intended  to  vest  the  wife  with  the 
fee,  or  to  give  her  the  absolute  estate  without 
any  limitation,  it  could  have  been  readily  ex- 
pressed, and  there  would  have  been  no  neces- 
sity for  carving  a  life  estate  out  of  the  fee,  and 
then  conferring  upon  the  life  tenant  the  power 
to  pass  the  fee  oy  deed  or  will,  if  she  desired  to 
do  so.  The  provision  of  tjie  will  ^ving  the 
wife  this  power  shows  that  upon  its  exercise 
alone  could  the  wife  pass  the  fee,  so  as  to  de- 
feat the  objects  of  the  testator's  bounty,  desig- 
nated to  take  the  remainder.  Such  was  hts 
plain  intention.  He  described  ihe  estate  in  ex- 
press terms  that  the  wife  was  to  have,  and  that 
was  a  life  estate;  but  as  she  might  need  the  en- 
tire estate,  oi  desire  to  make  some  other  dispo- 
sition of  it  than  thf.t  I  hnve  made,  I  will  vest 
in  her  the  power  to  destroy  the  rights  of  those 
in  remainder,  and  she  may  dispose  of  the  whole 
of  it;  but,  failing  to  do  so,  the  remainder  will 

Sass  to  those  who  are  named  to  take  at  her 
eath. 

The  provisions  of  the  will  were  plain  and 
easily  understood.  The  testator  had  placed  it 
within  the  power  of  his  wife  to  destroy  the  de- 
vises made  to  his  own  kindred,  and  by  will  or 
deed  give  it  to  those  of  her  own  blood.  The 
wife  must  have  known  the  contents  of  the  will, 
and,  although  living  for  many  years  after  her 
husband's  death,  failed  or  declined  to  disturb 
the  devises  to  his  kindred,  but  left  the  estate  to 
pass  in  the  precise  maLuer  the  testator  wished. 
The  fact  of  a  life  estate  having  l)een  carved  out 
for  the  wife  with  a  power  to  appoint  or  dispose 
of  as  she  pleased,  and  if  she  fails  to  appoint  or 
dispose  of  the  estate  to  pass  to  others  in  re- 
mainder, negatives  the  idea  that  the  testator  in- 
tended to  vest  in  the  wife  the  absolute  fee. 

As  said  in  Burleigh  v.  ClougJi,  52  N.H.  207, 
where  a  testator  gives  a  life  estate,  with  a  gen- 
eral power  of  appointment  of  the  inheritance, 
and.  in  case  of  a  failure  to  appoint,  gives  the 
estate  to  other  parties,  the  latter  take  a  vested 
remainder,  subject  to  be  defeated  by  the  exer- 
cise of  the  power.  TV  here  an  estate  is  given 
for  life  only,  though  a  general  power  of  ap- 
pointment is  annexed,  it  does  not  convert  the 
estate  into  a  fee,  but  the  donee  takes  a  life  es- 
tate, unless  there  is  some  manifest  general  Id 
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lent  to  tlie  contrary  In  tbe  instramcnt  creating 
tike  power.  4  Kent,  Com.  819;  Fulliam  v. 
Byrd,  2  Strob.  Eq.  184;  Benifiam  v.  Smith, 
Cbevea,  Eq.  88,  84  Ahl  Dec.  6ii9;  Johnton  t. 
Oushinff,  15  N.  H.  298. 

In  16  Johns.  587,  in  tbe  case  of  Jackson  y. 
Bobins,  Chancellor  Kent  said:  "  We  may  lay 
it  down  as  an  incontioverlible  rule  tbat,  wbere 
an  estate  is  given  to  a  person  generally  or  in- 
definitely wilbapowerof  disposition,  it  carries 
a  fee,  and  tbe  only  exception  to  tlie  rule  is 
wbere  the  testator  gives  to  tiie  first  taker  an  es- 
tate for  life  only  by  certain  and  express  words, 
and  annexes  to  it  a  power  of  disposal.  In  tbat 
pariicular  and  8X)€(*ial  case  tbe  devisee  for  life 
will  not  take  an  estate  in  fee,  notwitbstanding 
tbe  distinct  and  naked  gift  of  a  power  of  dis 
position  of  tbe  reversion.  Tbis  distinction  is 
carefully  moiked  and  settled  in  tbe  cases." 

In  If  airman  v.  Bcal,  14  111.  244,  tbe  testator 
devised  bis  farm.descril)ing  it,  to  his  wife  "dur- 
ing her  natural  life,  to  take  the  issues  and  prof- 
its thereof;  at  ber  death  she  may  dispose  of  as 
she  pleases."  Tbe  wife  under  tbis  power  con- 
▼eyed  tbe  land  to  Waddle,  tbe  court  holding 
tbat  tbe  wife  took  a  life  estate  under  ber  hus- 
band's will,  with  the  power  to  dispose  of  the 
inheritance,  and,  as  tbe  mode  of  exerting  the 
power  was  not  presciibed  by  the  will,  the  con- 
▼eyance  made  by  ibe  wife  was  a  rightful  exer- 
tion of  tbe  power. 

In  the  case  of  Oloter  t.  BtilUon,  56  Conn. 
816,  tbe  will  contained  this  provision:  "I  give, 
devise  and  bequeath  the  residue  of  my  estate, 
both  real  and  personal,  unto  my  sisters,  Polly 
A.  Stillson  and  Mary  A.  Bliilson,  for  tbe  term 
of  their  natural  lives;  hereby  empowering  my 
sisters  to  dispoi^e  of  any  poitinn  of  my  estate, 
either  leal  or  personal,  if  they  should  so  desire." 
It  was  belt!  that  tbe  life  estate  was  not  enlarged 
into  a  fee  by  tbe  power  given  to  sell. 

In  Funk  V.  Egqk»ton,^2  III.  515,  the  testator 
devised,  after  the  payment  of  debts,  "two 
thirds  of  my  real  and  personal  es*ate,"  to  bis 
wife,  "during  ber  life,  with  full  power  and  au- 
thority for  ber  to  dispose  of  tbe  same  as  she 
may  think  proper,"  by  will  or  otherwise,  be- 
fore ber  death.  The  testator  then  proceeded 
to  dispose  of  what  estate  might  remain  undis- 
posed of  by  bis  wife  at  her  death.  It  whs  held 
tbat  the  wife  bad  a  life  estate  only,  with  power 
of  disposition  by  will  or  deed. 

In  the  case  ox  Moore  v.  Webb,  2  B.  Mon.  282, 
tbe  life  tenant  liod  exerted  the  power;  and  in 


BaU  ▼.  Hancock,  83  Ky.  107,  there  was  no  ea* 
tate  for  life. 

In  Caleb  ▼.  Field,  0  Dana,  846,  tbe  doctrine 
established  in  tbis  case  is  recognized,  but  is  noi 
decisive  of  tbe  question. 

We  are  to  arrive  at  tbe  intention  of  tbe  testa- 
tor in  interpreting  bis  will  by  looking  to  tbe 
whole  instrument  and  tbe  objects  of  bis  t)ouii- 
ty.  Tbat  bis  wife  was  first  looked  to  as  tbe 
prime  object  of  bis  care  is  evident,  but  in  tbe 
event  she  did  not  wish  to  appropriate  all  Ibe  es- 
tate by  making  a  disposition  of  it,  as  author- 
ized, be  SAW  proper  lo  provide  for  others.  It 
seems  to  us  tbe  only  question  presented  in  tbis 
case  is,  Can  a  testator,  in  dLBposing  of  bis  eslaie 
by  will,  create  a  life  estate  in  one  with  remain- 
der to  another,  and  at  tbe  same  time  give  to  the 
life  tenant  the  power  to  defent  the  remainder 
by  disposing  of  tbe  propeity  by  deed  or  devise 
to  whomsoever  lie  pleases?  It  will  not  be  con- 
tended that,  with  a  devise  of  tbe  absolute  fee 
in  the  first  taker,  a  limitation  over  cnn  be  up- 
held; but  there  is  no  such  devise  in  tbe  will  be- 
fore us,  but  the  testator,  with  the  right  to  dis- 
pose of  bis  property  as  be  sees  proper  by  last 
will,  having  complied  with  the  rules  of  law  in 
its  execution,  has  given  to  bis  wife  a  life  estate 
in  all  tbe  property  be  owned,  with  the  right  to 
dispose  of  it  as  she  may  plensc,  but  if  she  fails 
to  do  so  t  he  devisee  over  takes  tbe  estate.  Tbe 
testator  in  this  case  is  particular  to  name  eacb 
one  of  those  to  take  tbe  remainder,  making  a 
special  devi^^e  to  each,  and  in  more  than  one 
provision  of  tbe  will  is  disposing  of  what  bia 
wife  may  leave  of  tbe  devised  property  by  rea- 
stiU  of  her  failure  to  exercise  ibe  power  givea 
her. 

We  think  there  is  a  marked  distinction  be*> 
tween  a  power  given  to  one  who  already  baa 
the  fee  and  that  given  to  a  life  tenant,  who  may 
acquire  the  fee  hy  tbe  exercise  of  tbe  power  giv- 
en him.  In  tbe  latter  instance  it  is  the  manilest 
intention  of  tbe  testator  that  the  life  tenant 
must  acquire  the  fee  in  the  mode  provided  by 
the  will,  and,  if  tbe  power  is  not  exerted,  those 
in  remainder  take  the  estate.  In  our  opinion, 
therefore,  the  devisees  of  the  testator  are  enti- 
tled to  tbe  estate,  and  not  tbe  beira  of  tbe 
wife. 

'Jlie  judgment  i$  therefore  rerened,  and  re- 
manded, with  directions  to  sustain  tbe  demni^ 
rer  to  the  answer,  and  for  prootedinga  ootmaXr 
ent  with  tbis  opinion. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Charles  R.  BATT 

e. 

Mary  P.  MALLON. 

(....Mass ) 

Where  a  deed  ia  made  to  one  ae  trustee 

tor  a  cei'ioin  person  without  specify  ing  the  terms 


of  the  trust  the  poasfbflity  tbat  some  undisclosed 
d(  ed  of  trust  may  exist  by  which  the  trustee  to  to 
hold  the  property  for  the  benefit  of  other  oerfuft 
que  trust  does  not  constitute  a  material  defect  in 
a  chain  of  title  otherwise  perfect,  which  will 
warrant  a  refusal  to  accept  it*  where  every  rea- 
sonable  attempt  has  been  made  to  discover  such 
deed  of  trust  if  one  exists  and  ail  have  proved 
unavailing,  and  whore  a  decree  of  a  court  of 


Note.— IVof  Ice;  pvUing  purehaMr  <m  inquiry.      |  as  well  when  It  is  unrecorded  as  when  It  1p  recorded. 

A  purchaser  to  charged  with  notice  of  any  deed  l  Corbltt  v.  Clfnny,WAIa.480;  Stidham  y.  *Jf^^y"' 

forming  a  part  of  hto  direct  chain  of  title  and  of   29  Ark.  660;  Johnson  v.  Thweatt,  18  Ala.  741;  Frioe 

every  collateral  instrument  recited  or  referred  to,  I  v.  McDonald,  1  Md.  40%  Hudson  t.  Warner,  s  Harr. 
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MeMtfhan  v.  (jriffing,  S  Pick.  150;  Parktr 
V.  Otgooil.  3  Allen,  &1. 

Tile  trust  ia  deBDile  and  complete  on  ita  face. 
Tbe  law  ia  not  solicilnua  to  eslend  words 
Implymg  notioe,  or  putting  one  on  inquiry  be- 
yoDa  Ibeir  plain  meanrae. 

Clinman  v.  Oammingt,  3  New  Eng.  Rep. 
850,  142  Mass.  M.  70,  71. 

One  nbo  takes  title  after  all  poadble  inquirj 
ll  protected. 

Aihton  T.  AOantii}  Bank.  8  Allen,  217;  Star- 
tevanl  r.  Jaguei,  14  Allen,  623;  Hhate  v.  Spen- 
eer.  100  Mass.  S88. 

Meiwri.  I.  R,  Cl»rk  and  Fl«teli«r  XE»n- 
tier,  for  defendant: 

Tliere  la  evidence  tbat  Ibere  was  ■  trust  In- 
■trument  eiiaLing.  If  Ibere  waa  sucb  a  trust 
fnstrurnent,  it  can  beidentiQcd,  and  connected 
vitb  Braj's  deed  by  parol. 

CUvelaiid  t.  Eal'Uci,  e  Cusb.  403. 

Bray's  deed  (o  Vincent,  trustee,  gives  notice 
tbat  there  was  a  trust,  and  raises  a  presump- 
tion tbat  a  trust  existed,  of  the  terms  of  wLicb 
we  are  ignorant,  and  cannot  tell  wbat  equliaiile 
estates  in  penoiu  oUier  than  Mrs.  Dexter  may 
exist  under  It. 

Slurlt-anl  t.  Jagvet.  14  Allen,  533;  Smith t. 
£u>£«M,  138  Mass.  Sll. 

Devens.  J.,  delivered  the  opinion  of  the 
court: 

The  Dixon  wIU,  as  It  baa  been  termed,  ta  not 
before  us,  but  it  la  assumed  bj  both  parties 
tbat  firaj,  who  was  the  trustee  Uiereunder  and 
bis  successor,  bad  full  right  to  convey  in  fee 
tbe  premises  the  title  to  which  has  been  dis 
cussed  in  the  case  at  bar.  If  tbe  deed  made 
by  him  to  "William  H.  Vincent,  irualee  fur 
Urs.  Sarah  Ellen  Deiter,  his  hcira  and  es<<i^s," 
did  not  pass  an  absolute  fee  but  an  estate  far 
the  life  of  Mrs,  Dexter  only,  so  that  if  the  title 
of  Vincent  is  vested  in  the  plalntitT,  It  would 
not  be  an  absolute  fee,  yet  Ibe  conDrniatory 
release  from  Bray's  successor  In  the  trust  un 
der  tbe  Dixon  will  and  tbat  from  Cordelia 
Tremtett,  tbe  sole  beir  and  eeitui  gat  (rmf  un- 
der the  Dixon  will,  to  tbe  pkintltf  must  have 
transferred  lo  him  all  title  \n  any  trust  result- 
' — 'o  tbe  Dixon  estate.     iIcECr„]/ v.  MoElroy, 


11^ 


I.  609. 


It  is  also  clear  that  tbe  plaintiff  has  all  the 
title  both  of  Vincent,  the  trustee,  and  ilra. 
Dexler.  By  Vincent's  will  he  deviaed  all  his 
real  eala'e  to  bis  wife  for  life,  the  remninder 
to  Mrs.  Deiler  for  the  benefit  of  herself  and 
children.  Vincent  having  dccen^ed  and  sub- 
■equenliv  Mrs.  Vincent,  anypossible  life  estate 
of  Mrs.  Vincent  baa  terminated.  Mrs.  Dexter 
baa  now  also  deceased,  bavins  devised  all  her 
estate  to  her  two  daughters,  who  were  her  onlv 
beiiB,  and  who  have  conveyeil  lo  tlie  plaintilT. 

Tbe  bill  ia  the  CFise  at  bar  is  for  a  decree  re- 
quiring the  defendant  to  specifically  perform 
ber  contract  to  purcliaae  these  promises  which 
ia  resisted  by  her  upon  the  allegation  that  the 
title  oHered  by  the  plaintiff  is  defective,  the 
ineinorandum  of  sale  requiring  thai  the  prem. 
Isf«  should  be  conveyed  "  by  a  good  and  suffl- 
TL.RA. 


8 ufTnlk  County,  appointing  a  trustee  in  place 
of  Vincent,  aoceoscd,  terminating  the  trust 
and   directing  a   conflrmstorv  release   to   the 

?IaintiS,  which  release  has  aince  been  made, 
bese  proceedings,  by  agreement  of  counnel, 
ere  to  be  tnken  an  if  compleped  before  the  tender. 
Weedt.  £haomn,llA  Mass.  1S\. 

The  defendant  objects  that  the  trusts  on 
which  Vioceot  held  may  at  some  future  time 
be  proved  to  have  Included  other  beneflciariea 
beside  Mrs.  Dexler  who  may  hereafter  make 
successful  claim  to  the  estate.  I(  is  agreed 
by  the  parties  that  if,  under  the  facts  and  cir- 
cumalances,  the  truat  to  Vincent  doe"  not  cod- 
stituie  a  material  defect  in  the  title,  the  decree 
is  to  !«  entered  for  the  plaintiff. 

It  Ib  suegeated  by  the  defendant  that  there 
msy  bo  aunie  instrument  or  deed  of  trust,  and 
that  such  is  implied  by  Ibe  deed  to  Vincent. 
as  trustee,  under  which  there  may  be  equitable 
rights  in  persons  other  than  Ura.  Dexter,  and 
that  thus  the  title  is  clouded. 

As  she  was  tbe  only  person  named  for  wbom 
Vincent  held  in  trust,  it  ia  only  by  .wme  effort 
tbat  an  ulterior  or  more  )emote  irust  CHn  be 
imagiued.  Every  reasonable  attempt  appean 
to  have  been  made  lo  ascertain  «hel!icr  there 
waa  or  could  have  been  any  other  trust  than 
that  for  Mrs.  Dexter,  and  none  sticb  ban  been 
disclosed,  nor  has  there  been  evidence  of  any. 
The  trust  in  the  deed  to  Vincent  was  complete 
in  itself:  it  named  the  subject  of  ilie  Irust,  tbe 
trustee  and  tbe  eettui  que  trtitt  and  the  only 
trust  disclosed  has  been  extin^islied  by  tbe 
vesting  of  the  eaiale  in  tbe  eeiiui  qut  trvtL 
Even  tf  the  trust  of  Mrs.  Dexler  was  for  life 
only,  tbe  word  "heirs"  not  being  mentiooed 
in  connection  with  Hra.  Dexler's  n.ime,  it  was 
act  tbe  less  a  definite  trust  for  her  alone  so  far 
as  it  was  disclosed,  and  any  eslste  be.vond.  if 
any  there  was,  tbis  tbe  plaintiff  has  by  con- 
firmatory deed  from  the  successor  of  Dray,  the 
original  trustee  under  the  Dixun  will. 

Again,  a  bona  fide  purchaser  for  vahie  of 
the  premises  under  the  title  now  offered 
would  be  protected  by  the  Ststute, which  enacta 
that  "no  trust  concerning  lands!  whetiier  im- 
plied by  law  or  created  or  declared  by  tbe  par- 
ties, shall  defeat  the  title  of  a  purchaser  for  a 
valuable  considerution  without  notice  of  Ibe 
trusL"  Tbe  only  trust  of  which  there  ia  no- 
tice, or  as  to  which  there  Is  anything  to  put  a 
purchaser  on  inquiry,  was  detinite  and  com- 

flete  on  its  face,  and  has  been  extineulshed 
f  there  was  any  other  trust  than  that  tor  His. 
Dexter  so  far  as  it  waa  possible  this  bns  termi- 
nated by  the  decree  of  ine  probate  court  after 
full  public  notice  and  the  appointment  of  a 
guardian  ad  Uteai  to  represent  ail  patties  wbo 
might  Lbcn  or  thereafter  be  interested  ordering 
(be  trustee  appointed  in  place  of  Vincent  U> 
release  to  tbe  plaiutlff. 

Under  all  the  clicumatances,  we  think  tb' 
plaintilT  bus  offered  the  defendant  a  title  which 
is  good  beyond  reasouable  doubt.  Utitrtaant 
V.  Jaqut»,  14  AUen,  G2Si  Bmith  t.  Bwgem, 
183  Mass.  518. 

Deeref/orplaintif. 
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CoDT  y.  Nav  Yodk  &  New  Engulhd  B.  Co. 
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William  G.  CODY 

f>. 

NEW  YORK  ft  NEW  ENGLAND  R 

CO. 

C- -Mfliw...,.) 

X%  is  not  ne^li^nce  aa  matter  of  law  for 

a  paaseDirer  upon  a  railroad  train—who  is  famil- 
iar with  the  manaffement  of  railroado,  and  who 
knows  from  his  familiarity  with  the  train  sohed- 
nle  that  a  oollision  between  the  train  upon  which 
fae  Is  riding  and  one  coming  from  the  opposite  dl> 
feotion  Is  imminent  and  liable  to  occur  at  any 
moment  because  of  the  negligrenoe  of  the  com- 
pany's era  ploy  tie— to  go  forward  into  the  baggage 
•car  and,  just  as  the  trains  are  about  to  collide,  to 
Jump  to  the  ground,  so  as  to  prevent  bis  recover- 
tng  from  the  company  the  damages  thereby  oo- 
casioned,  even  although  passengers  who  retnlned 
their  seats  in  the  cars  were  not  s^lously  injured ; 
the  question  as  to  the  existence  of  negligence  on 
his  part  is  for  the  Jury  under  all  the  oiroum- 
stances  of  the  case. 

(May  10, 1890.) 

T?yCEPTIONS  by  defendant  to  a  Jiidgraent 
J-i  of  the  Superior  Court  for  Suffolk  County 
In  favor  of  plaiutiff  in  an  action  to  recover 
damnp^es  for  injuries  received  by  plaintifT  in 
Jumping  from  defendant's  train  which  was 
about  to  collide  with  a  train  coming  from  the 
-opposite  diiection.     Overruled. 

After  the  evidence  was  all  in,  defendant  re- 
•quested  the  court  to  instruct  the  lury  that  there 
was  no  evidence  to  show  that  plaintiff  was  in 
the  exercise  of  due  care,  and  that  therefore  he 
•<M>uld  not  maintain  the  action;  and  that  he  was 
wrongfully  in  the  baggage  car  at  the  time  of 
the  injury,  and  that  the  fact  of  his  being  there 
<M)ntributcd  to  his  injury  and  he  could  not  re- 
-cover. The  court  refused  to  give  these  in- 
structions, but  instructed  the  Jury,  inter  alia, 
as  follows: 

"If  the  plaintiff's  own  evidence  shows  that  he 
lias  left  the  place  assigned  for  passen^rs,  and 
is  occupying  an  exposed  position,  and  that  the 
injury  ts  due,  in  part,  to  the  fact  of  such  posi- 
tion, then  lie  must  necessarily  fail  unless  he  can 
ralso  make  it  appear,  upon  some  ground  of  ne- 
<^ssity  or  propriety,  that  his  bein^  in  that  po- 
flition  was  r(  distent  with  the  exercise  of  proper 
care  and  caution  upon  his  part.  If  a  man  vol- 
untHrily,  and  for  his  own  convenience,  takes  an 
exposed  position  which  is  not  intended  for  pas- 
rflengers,  and  while  in  this  position  an  emer 
^ency  occurs,  and  he  is  placed  in  an  exciting 
•and  alarming  situaiion  by  the  defendant's 
'wrong  doing,  he  cannot  recover,  although 
-what  he  does  in  the  emergency  would  have  been 
Justified  had  he  not  been  in  such  a  position. 

"  If  the  plaintiff  went  into  the  baggage  car 
isimply  to  nde  as  a  passenger,  or  simply  out  of 


motives  of  curiosity,  and  while  there  an  emer- 
gency happened  and  he  Jumped  and  was  in- 
Jure'],  then  he  cannot  recover. 

'*  If,  however,  the  plaintiff,  while  riding  in 
the  smoking  car  where  he  had  a  right  to  be,  was 
placed  in  a  perilous  situation  in  consec^uenceof 
the  defendant's  failure  to  fulfill  its  obligations, 
and  as  a  prudent  precaution,  for  the  purpose 
of  self-preservation,  went  into  the  bagga^  car 
intending  to  jump  in  case  the  other  tram  did 
approach,  then  the  fact  of  his  being  in  the 
baggage  car  just  before  jumping  does  not  pre- 
vent the  plaintiff  from  maintaining  the  action, 
if,  while  endeavoring  to  escape,  he  conducted 
himself  with  ordinary  and  reasonable  prudence 
and  discretion. 

"If  you  find  that  his  going  into  the  baggage 
car  was  under  a  reasonable  apprehension  of 
danger,  Ihen  comes  another  question,  which  is 
this:  Was  his  going  into  the  baggage  car  a 
reasonable  precaution  to  avoid  actual  danger, 
such  as  persons  of  common  prudence  and  dis- 
cretion would  naturally  take  or  be  likely  to  take 
under  the  same  circumstances?  If  there  was 
any  want  of  due  care  in  his  own  conduct  which 
contributed  to  the  injury,  he  cannot  recover, 
however  great  the  defendant's  fault;  and  it 
must  appear  that  under  all  the  circumstances  in 
which  he  was  placed  his  conduct  and  the 
course  he  pursued  was  the  natural,  proper  and 
prudent  precaution  for  the  preservation  of  his 
life. 

"  In  considering  this,  the  law  does  not  hold 
a  man  under  circumstances  like  those  in  this 
case  where  a  collision  is  about  to  take  place,  it 
does  not  hold  him  bound  to  do  the  best  and  the 
wisest  thing  under  all  the  circumstances.  It 
only  holds  him  to  that  degree  of  care  which 
other  men  of  pru<lence  and  discretion  would 
exercise  under  like  circumstances.  The  fact 
that  one  man  ran  back  is  not  conclusive  upon 
the  question  that  that  was  the  best  thing  for 
this  man  to  do,  or  the  fact  that  some*  men 
jumped  off  the  engine  is  not  conclusive  that 
that  was  the  best  for  the  pl^ntiff,  to  run  and 
jump  off.  The  mere  fact  that  one  man  does 
one  thing,  and  one  another,  is  not  conclusive, 
but  the  jury  are  to  take  all  the  circumstances 
in  the  case  and  to  say  whether  the  course  which 
this  man  pursued,  under  all  the  circumstances, 
was  a  reasonable,  prudent  and  discreet  one. 
If  you  find  that  it  was,  then  the  plaintiff  is  en- 
titled to  recover.  If  you  find  that  it  was  not, 
then  your  verdict  should  be  for  the  defendant." 

The  defendant  excepted  to  the  rulinf^  and  to 
the  refusals  to  rule,  and,  a  verdict  having  been 
returned  in  favor  of  pluinllff,  brought  the  case 
to  this  court. 

Messrs.  H.  E.  Bolles  and  R.  D.  Weston- 
Smith*  for  defendant: 

A  passenger  who  rides  in  a  baggage  car, 
knowing  it  to  be  against  the  rules  oif  the  road, 
without  invitation  and  in  the  absence  of  justi- 


iNoTB.— Party  plaeed  in  diUmma  by  ano(her*s  fauHL 

Where  the  wrong  of  one  person  places  another  in 
«  dilemma,  such  wrouts  is  to  be  deemed  the  prox- 
imate cause  ot  injury  which  may  result  therefrom, 
fiee  note  to  Smith  v.  County  Court  (W.  Va.),  8  L.  B. 
A.—. 

Bo  if  defendant's  neffligence  places  one  in  a  sit- 
oatlon  of  peril,  to  escape  which  the  latter  volunta- 
rily Incurs  another  danger,  defendant  Is  liable 
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(Harris  T.  Clinton  Twp.  7  West.  Rep.  686, 64  Mich. 
447) ;  and  this  is  so  although  plaintlif  may  not  in  the 
emergency  have  pursued  the  course  which  ordinary 
prudence  would  have  dictated.    Ihld. 

Where  the  whole  transaction  is  the  occurrence  of 
a  moment,  a  man  is  not  to  be  held  responsible  for 
contributory  negligence,  if  he  errs  in  the  estimate 
of  the  danger  that  confronts  him.  See  note  to 
Louisville,  N.  A.  A  a  B.  Co.  T.  Lucas  OndJ  •  U  B. 
A.19Sb 


See  also  43  L.  R.  A.  833. 


place  conlniiuteii. 

Batrg  V.  Old  Colony  R.  Co.  6  New  Eng.  Rep. 
6S3.  147  Mnsa.  S55,  265;  Penntyliania  H.  Vo. 
T.  Langdot.  li2Pa,  21,27;  Pcn-iadR.l.  R.  Co. 
T.  Lane,  83  III.  443;  Uovtlon  A  T.  0.  It.  Co.  t. 
Clemmom,  55  Tex.  S8;  Batiimorf  A  P.  R.  Co. 
T.  J«nM.  »6  U.  B.  43B  (W  L.  ed.  .MJ). 

TLe  mere  eiistence  of  dancer,  or  (he  mere 
koowleclge  or  danger,  or  mucb  less  a  mere  r[> 
prebeoBiou  of  dangt:!,  does  not  IQ  itself  coDSti- 
tu(e  an  enieigenty. 

A  person  wbo  is  in  danger  must  stil)  exerrise 
due  care,  uid  a  degree  of  core  pro  port  ion  ale  io 
tbe  danger  nbicb  De  is  in.  It  is  onlj  wLen 
llie  danger  Is  so  frrest,  sudden  and  imnilDeDl 
Uial  a  ijriident  man  mijclit  act  ioslantl;  and 
nitliout  reflection,  tliat  lie  is  excused  for  doing 
the  wrong  thing. 

iuntf  V.  Tyn'j^ro,  11  CuBh.  B68;  Linvehnn 
T.Samptan,  120  Hlsss.  606;  Sliearm.  A  Itedf. 
Neg.  4th  ed.  g  69,  noUt  and  cases  rited. 

If  due  care  required  tbe  plaintiff  to  remain 
wbere  be  waf.  In  tbe  smoking  car,  or  lo  go  to 
tbe  rear  car,  and,  Inaiead  of^ doing  eitlier,  be 
went  into  tlie  bageagecar,  and  nos  neirllgenil; 
DT  ntODgfulI;  tliere,  and  while  (liere  an  emer- 
gency arose  wliicL  made  It  unsafe  for  him  [o 
return  lo  ihe  ponscnger  car  or  remain  io  the 
twEgage  car.  he  cannot  recover  for  Injuries  sub* 
taluvd  ia  jumping  tlierelrom,  aitboiigh,  bein^ 
Id  that  portion,  due  care  reijuirea  tliat  lie 
■boiild  jump,  for  it  was  bis  onn  nrnngfui  act 
wbieL  broiiglit  upon  bim  Ibc  nece^ilv. 

■Lwsot  V,  Arto  Bedford  *  T.  R.  Co.  U  Qtay,  64, 
72;  Little  t.  BroeUon,  12»  Mass.  511,  6l5. 

Mr.  Stillman  B.  AUeD.  For  ptnintiff; 

Tbe  qucstinn  nbeiber  tbe  pliiinliS  was uHng 
due  care  in  going  into  Ibe  baggage  car,  in 
■landing  there,  in  opening  tbe  door  and  in 
Jumping,  was  properlv  sulimiltcd  lo  the  jury. 

Bee  /mmJ  y.  Aete  ro'rk  Cent.  li.  Co.  81  N.  T. 
814-819;  Zona  v.  n<yai,  1  Siark.  4113;  Sean  v. 
Dennit,  106  Mass,  810;  Woetle;/  v.  Scowtl.  8  Man. 
A  Ry.  105;  FiUrv.  A'eaFork  Cent.  R.  Ca.49  N. 
T  47;  Dger  v.  Erie  H.Co.Ti  N.  T.  328;  T»,om- 
Ug  V.  Ctntrat  Park,  N.  A  E.  R.  H.  Co.  60  N.  Y. 
1G8;  MobiU  tt  M.  R.  Co.  y.  Athcrafl.  48  Ala.  15; 
Wilton  T.  Aorthern  Foe.  R.  Co.  26  Minn.  278; 
Iron  R.  Co.  v.  Idoicery,  86  Ohio  SL  41B;  Stoke» 
V,  Salloni'nU,  88  U.  8.  18  Pel.  181  <]0  L.  ed. 
J}b);lngallfv.Billf.9Mel,  l-.fforOlenv.  Grand 
Tntnk  R  Co.  13a  Maw.  69;  South  CoUngUm  A 
O.  Street  R.  Co.  v.  Ware.  84  Kj  267. 

DeTciu,  J.,  delivered  tbo  opinion  of  tbe 

II  was  admitted  that  the  colIlBion  between 
tbe  train  on  nbicli  ihe  plaintiff  was  a  pas^ec- 

Ser  and  anoliicr  Irain  coming  in  tlie  opposite 
Irpclion.  occurred  tbroiigb  Uie  negligence  of 
defendnnl's  servanis.  Tlie  qiiesiloD  for  Ihe 
juiT  was  ontj  wliether  Ibe  pluinlifl  was,  btra- 
self,  tu  tbe  exercise  of  due  core,  or  waB  cuilty 
of  negligence  wbich  con'ribuled  to  liis  injury. 
The  plaintiff  bail  [nhen  bis  seat  in  tLat  pottion 
of  thecompartinent  car,  used,  also,  for  tbe  bag 
gage,  wliicli  was  appropriated  to  smokera,  and 
was  rending  bis  paper  wben  the  train  started. 
He  did  DOl  at  first  notice  that  tbe  Inio  had 
commenced  it*  journey,  but  after  it  was  fab-ly 
7L.R.A. 


mignt  occur  ai  any  moment.  He  inrew  aown 
liiB  cigar,  passed  into  tbe  hnggage  portion  of 
llie  compartment  car,  stood  at  Ibe  door  iritb 
his  band  upon  the  knob,  prepared  lo  jump  Hud 
did  jump  just  before  the  two  trains  ci.llided. 

If  a  passenger  is  In  bo  dangerous  a  stluaiion 
by  reason  of  the  peril  ori.'iing  trom  an  accident 
for  Ibe  occurrence  of  which  Ibuse  who  under- 
take to  transport  bim  are  responsible,  as  to 
render  bis  jumping  a  reasonable  precaution, 
and  1b  Injured  thereby,  they  are  answerable  to 
bim  In  damages  even  if  he  miebt  sufelr  bavtt 
retained  bis  seat  I'ig»lU  v,  BdU,  9  Met,  1; 
Sean  v.  Denttit,  105  Mass.  310;  Wort/ien  v. 
Grand  Trunk  R.  Co.  125  Uass.  B»;  i,inn«/ia» 
V.  Bampton,  126  Mass.  6116. 

It  is  the  cotitei:lioD  of  Ibe  defendant  that  th» 
action  of  tbe  plainlitf  in  going  into  tlie  baggags 
compartmeni  sbons  a  luck  of  due  care  on  bi» 
part  which  should  prevent  him  from  maintaiD- 
ing  this  action,  thnl  be  was  wrongfully  there. 


Ralen  V.  Old  Cnloity  R.  Co.  U1  iUss.  255,  2(W. 
8  New  Enjr.  Rep.  5S3. 

The  plainlilT  did  not  go  Into  Che  basfnin 
compartment  for  tbe  purpose  of  being  there 
transported,  but  in  oriler  to  do  aometliing  t* 
save  himself  If  a  collisinn  occutred.  He  was 
Bcru.<tomed  to  the  manazemcnl  of  rnilroads, 
bad  often  worked  upon  them,  and  migbl  ex- 
pect that  be  could,  wiib  a  reaaonabie  cb.iDc» 
of  safety,  leap  from  the  train  when  collision 
was  imminent.  The  defendant  urges  that  bi 
by  his  nwn  admi.'wions  it  appcara  that  plaintiff 
knew  that  the  place  he  assumed  was  more  dan- 
gerous than  that  he  left,  and  that  the  rear  car 
was  the  safest  place  in  tbe  train,  tiese  facts  are 
conchisivB  thai  tbe  plaintiff  was  iweligent  in 
going  there.  No  sticb  conclusion  follows.  Th» 
plaee  wbere  be  aat  and  tbe  rear  car  were  safer 
if  pkiiitiff  proposed  to  do  noihing  lo  eitricnte 
himself  from  tbe  peril  in  winch  tbe  delenilant 
had  placed  bim.  Ue  could  not  fn  either  place 
ascertain  wben  the  collision  would  tnlce  place 
and  could  there  only  abide  the  shock.  Nor 
could  he  get  lo  the  end  of  Ihe  rear  car  without 
danger.  He  could  not  tell  when  tbe  collisioa 
would  occur;  it  might  be  that  be  would  be- 
Ihrown  down  In  pa.'sing  from  one  car  to  tho 
other  or  in  walking  along  the  alley  of  tbe  car 
with  his  back  to  Ibo  engine  when  he  would  be- 
in  mostseclous  danger.  Ev^n  If  all  the  paa- 
Bentrers  In  tbe  two  ears  nho  remained  in  tbeir 
seats  in  Ipuoranceof  the  Impcndinedinirerhal 
wcaped  without  injury  it  would  not  be  conclu- 
sive that  the  plainliir  was  puilly  of  Degliecnc* 
ingoing  Into  tbe  bnggace  car,  or  bad  reoklessly 
or  unwisely  misjudged  what  was  prudent  for 
Mm  lo  attempt.  Batiy.  2feiB  York  Ont.  H.  C*. 
81  N.  T.  8li  818 

The  prudence  of  the  plafntiff's  conduct  u 


If  U  were,  as  the  case  reporledBbow* 

that  serious  injury  did  result  to  those  wh» 
were  sitting  or  moving  In  those  paiti  of  th*- 
train  appropriated  lo  rasaenBers,  It  to  entirely 
possible  that  plaintiff  woulil  bavo  sustainejl 
aeriouB  iDJory  if  be  bad  remained  in  bl» 
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It  or  had  attempted  to  reach  the  end  of  the 
rear  car  than  he  did  by  his  actioa.  The  qnee- 
tton  whether  the  plaintiff  acted  with  due  and 
teaaonable  care  under  all  the  circumstanced 


was  one  p<Kmliarl7  for  the  Jury  and 
mitted  under  proper  instructiooa* 
EiBoeptioM  ocerruUtL 
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COLORADO  SUPREME  COURT. 


<IER]CAN  NATIONAL  BANK  of   Denver 

Adolph  COORS,  AppL 

(. Oolo*. > 

1.  Xi0tt0r«  to  m  bank  bj  thm  holder  of 
drafts  indorsed  In  blank,  and  wblob  are  re-dls- 
couDted  by  him  with  the  bank,  referring  to  his 
aooount  and  to  the  drafts  as  **oollcotloDs,**  *'dls- 
counts**  and  ^^acoeptances*^  of  the  drawer,  are  not 
notioe  that  such  holder  Is  not  the  absolute  owner. 

^  A  bona  fide  pnrehaeer  of  drafts  In- 
dorsed  In  bUuik  for  the  purpose  of  ooUec- 
tlon  has  a  ffood  title  without  reflrard  to  prior 
equities  between  the  owner  and  the  ooUeotlnff 

acenk 

(February  S8, 1800.) 

APPEAL  bjr  defendant  from  a  Jadjpnent  of 
the  8u|)er]or  Court  of  Denver  in  favor  of 
plaintiff  in  an  action  to  recover  the  amount 
allei^  to  be  due  on  a  promissory  note  to  which 
defendant  claimed  certain  oilseta.    JJJlr/netL 
Commissioner's  opinion. 
The  facts  are  fully  stated  in  the  opinion, 
Mr,  Lather  &•  Dixon*  for  appellant: 
No  title  to  the  acceptances  passed,  or  could 
have  passed,  to  the  Bank  as  a  holder  for  value, 
nntil  they  were  actually  credited   upon  its 
books.  ' 

Bank  cfthe  Metropolis  v.  New  England  Bank, 
47  U.  8.  6  How.  212  (12  L.  ed.  409);  Sweeny  v. 
Haster,  68  U.  8.  1  Wall.  166  (17  L.  ed.  6tfl): 
United  States  v.  StaU  Nat.  Bank,  96  U.  8.  80 
<24  L.  ed.  647);  Wymanv,  Colorado  Nat.  Bank, 
6  Colo.  80;  Warner  T,  Lee,  6  N.  Y.  144;  Scott  v. 
Ocean  Hank,  28  N.  Y.  239;  Hoffmanv,  Millei; 
1  Am.  L.  Keg.  N.  8.  676,  9  Bosw.  884;  Diek^ 
4rson  V.  Wason,  47  N.  Y.  489;  Llark  v.  Mer- 
ehanU  Bank,  1  8andf.  498,  alllrmed,  2  N.  Y. 
380;  Wt^sonv.  Smith,  44  U.  8.  8  How.  768  (11 
L.  ed  620). 

The  indorsements  by  Coors  to  Everett,  made 
for  the  purpose  of  enabling  Everett  to  collect, 
did  not  operate  to  clothe  Everett  with  the  legal 
title  as  aj>ainst  Coors,  and  so  of  the  indorse- 
ments by  Everett  to  the  Bank  for  the  same 
purpose. 


Bank  of  Washington  v.  Triplett,  26  U.  8.  1 
Pet.  25  (7  L.  ed,  87). 

A  bank  receiving  negotiable  paper  from  an- 
other bank  for  collection  obtains  no  better  title 
thereto,  or  its  proceeds,  than  the  remitting 
bank  had,  unless  the  collecting  bank  becomes 
purchaser  for  value  without  notice  of  any  de- 
fect of  title. 

Chmmereial  Bank  v.  Marine  Bank,  8  Keyea, 
887. 

Messrs,  Patterson  A  Thomas  for  appel- 
lee. 

Reed*  0.,  delivered  the  following  opinion: 
Coors,  the  appellant,  who  was  defendant  be- 
low, was,  and  for  many  years  had  been,  a 
brewer  at  Qolden,  Jefferson  County.  Hi*<  sales 
were  mostly  by  car  lots  or  large  quantities, 
shipped  to  various  parties,  and  solcl  on  time. 
It  was  bis  custom  on  the  shipment  to  fill  an 
order,  to  draw  a  draft  payable  to  his  own  order, 
and,  at  tlie  expiration  of  the  time  of  credit 
given,  send  the  dnft  to  the  consignee  for  ac- 
ceptance, to  be  returned  to  him.  F.  E.  Everett 
was  a  private  banker  at  Golden,  and  had  been 
for  many  vears.  In  July,  1884,  he  die«i  insolv- 
ent. He  kept  an  account  and  transacted  busi- 
ness with  appellee  in  Denver,  and  acted  as 
agent  and  correspondent  of  appellee  at  Golden. 
Appellant,  Coors,  tr>nsacted  his  business  and 
kept  Ills  account  with  £vL>rett  until  the  time 
of  his  death.  His  accepted  drafts^  when  re- 
turned to  him,  were  by  him  indorsee  in  blank, 
and  deposited  with  Everett,  the  proceeds  to  be 
placed  to  his  credit  when  collected.  When 
in  need  of  money,  he  made  his  notes  payable 
to  Everett,  by  whom  they  were  discounted.  It 
appears  that  Everett  was  in  the  habit  of  redis- 
counting  these  notes  with  appellee,  which  fact 
was  not  known  to  Coors;  and,  as  appellee  was 
in  the  habit  of  transmitting  the  notes  at  mv 
turity  to  Everett  for  collection,  Coors  did  not, 
necessarily,  know  that  the  notes  had  been  r^ 
discounted. 

On  the  26th  of  March,  1884,  Coors  made  his 
note  to  Everett  for  $1,5()0,  payable  ninety  days 
after  date,  with  interest.  On  the  8th  of  May, 
Coora  made  a  note  for  $1,000,  with  interest^ 


Norm— BanA<n0 ;  ownership  of  paper  indorsed  In 

blank. 

Where  an  owner  of  a  note  Indorsed  It  In  blank 
«nd  placed  It  for  coUeotlon  In  a  bank,  which  In- 
dorsed It  payable  to  Its  account  and  transmitted  it 
to  defendants  fcir  collection,  who  oolleoted  It  with- 
out notice  as  to  who  was  th#  roai  owner,  defend- 
ants are  liable  to  the  owner  for  the  amount  col- 
lected, unlets  they  have  purchased  the  note,  or 
made  advances,  or  gtven  credit  upon  It  in  Isrno- 
rance  of  the  true  owner.  Haokett  v.  Beynolds, 
S  Cent.  Rep.  621,  Hi  Pa.  838. 

To  constitute  a  defense  to  an  action  for  the  oro- 
eeeds  of  the  note  brouirbt  by  the  owner,  defendants 
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must  show  not  only  that  balances  were  suflTered  to 
remain  upon  the  faith  of  the  remittance,  but  also 
that  defendants,  relying  upon  the  remittance,  in- 
curred some  liability  or  actually  did,  or  forebore  to 
do,  soraethlns  by  which  their  condition  was  worse 
than  it  would  otherwise  have  been.    Ibid, 

Banking:;  receiving  paper  for  collection.  See 
notes  to  Freeman  v.  Citizens  Nat  Bank  ilowm)  4  U 
R.  A.  4Sa;  Pittsburgh  Fifth  Nat  Bank  v.  Ash- 
worth  (Pa.) 2  L.R.  A.  491:  Manufacturers  Nat  Bank 
V.  Continental  Bank  (Mass.)  2  L.  R.  A.  609;  Oora 
Bxch.  Bank  v.  Farmers  Nat  Bank  (N.  Y.)  7  L.  R.  A. 
669.  Bee  generally.  Pickle  v.  People's  Nfit.  Bank 
(Tenn.)  7  L.  B.  A.  93,  and  oases  referred  to  in  noCa. 
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payable  to  Everett  sixty  days  after  date,  which 
was  the  note  on  which  this  suit  was  brought. 
Both  notes  were  indorsed  in  blank  by  Everett, 
and  re- discounted  for  him  by  the  appellee. 
After  the  death  of  Everett,  Coors  opened  an 
account  with  the  appellee. 

On  the  8th  day  of  May,  1884,  Coors  drew  a 
draft  on  Eeppler  &  Co.,  of  Leadville,  payable 
at  sixty  days,  for  $471.90.  On  the  2l8t  of  May 
hp  drew  a  second  draft  on  Eeppler  for  the 
8flme  amount,  at  pizty  days.  On  the  27th  of 
May  he  drew  his  draft  on  Dyer  &  Northineton, 
of  Rawlins,  Wyo.,  for  $748.25,  at  sixty  days. 
On  May  14  he  drew  his  draft  on  Crystal  Bros., 
Pitkin,  Colo.,  for  $228,  at  seventy-fiye  days, 
—all  of  which  drafts  were  accepted  by  the 
drawees,  returned  to  Coors,  indorsed  by  him 
in  blank,  and  deposited  with  Eyerett  for  col- 
lection. The  drafts  above  described  amounted 
in  the  aggregate  to  $2, 181. 12.  The  drafts  were 
not  discounted  by  Everett,  nor  passed  by  him 
to  the- credit  of  Coors. 

On  tke  24th  of  June,  when  the  two  notes  of 
Coors  for  the  sums,  respectiyely,  of  $1,600 
and  $1,000,  were  nearing  maturity,  Everett 
applied  to  appellee  to  haye  the  Coors  drafts 
aboye  described,  and  perhaps  others,  dis- 
counted to  meet  the  maturing  notes.  On  the 
27ih  of  June  an  interview  was  had  on  the  same 
subject,  at  which  appellee  declined  to  discount 
drafts  to  meet  both  notes,  but  discounted  drafts 
on  CrvsUl  Bros,  for  $228,  Eeppler's  draft  of 
May  21  for  $471.90,  and  draft  on  Dyer  & 
Koithington  for  $748.25,  to  pay  the  note  of 
$1,500.  The  note,  haying  been  paid  by  Eyer- 
ett to  appellee,  was  returned  to  Eyerett;  and 
Coors,  knowing  nothing  of  the  discount  of  his 
drafts  by  Everett  to  pay  the  note,  and  having 
,  no  knowled^  of  the  re-discount  of  the  note  by 
appellee,  paid  the  same  to  Eyerett.  The  other 
drafts,  not  discounted,  were  left  with  appellee 
for  collection.  When  collected,  the  proceeds 
were  to  be  put  to  the  credit  of  EveretC 

At  the  time  of  Eyerett's  death,  the  note  of 
Coors  for  $1,000  was  unpaid  in  the  hands  of 
appellee.  There  was  at  that  time,  or  after- 
wards, a  small  balance  in  its  hands,  the  pro- 
ceeds of  collections  of  Coors'  drafts,  to  the 
credit  of  Everett.  At  the  time  of  the  bring- 
ing of  this  suit  there  was  also  in  the  hands  of 
appellee  a  small  balance  to  the  credit  of  Coors. 
This  suit  was  brought  to  recover  the  amount 
of  the  $1,000  note.  The  defendant  pleaded 
payment,  and  set  up  as  counterclaims  the 
amounts  received  by  appellee  on  each  of  the 
aboye-mentioned  drafts  of  Coors,  collected  by 
appellee.  The  case  was  tried  by  the  court 
without  a  jury,  who  allowed  as  offsets  the  bal- 
ance of  proceeds  of  the  Coors  drafts  to  the 
credit  of  Eyerett  in  the  hands  of  the  appellee, 
and  the  balance  on  the  account  of  Coors  in  the 
Bank  to  the  credit  of  Coors,  leaving  a  balance 
on  the  note  of  $864.18,  for  which  appellee  had 
judgment.  There  was  no  serious  dispute  in 
regard  to  the  facta.  It  was  not  claimed  that 
Coors  had  any  knowledge  of  the  rediscounts 
of  the  notes  made  by  Eyerett  with  appellee, 
nor  the  trannfer  and  discounts  of  his  drafts  left 
for  collection  with  Everett;  nor  is  it  claimed 
that  appellee  had  any  actual  notice  or  knowl- 
edge that  Everett  WM  not  the  owner  of  the 
drafts  of  Coora. 

The  contention  for  Coon  ii:  flnt,  that  un- 
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der  the  circumstances  proved,  as  above  stated^ 
appellee  could  not  acquire  title  to  the  drafts; 
second,  that  by  the  language  used  in  the  letters  or 
Everett  in  regard  to  the  Coors  drafts,  appellee- 
was  notified,  or  should  have  been,  that  they 
were  not  the  property  of  Everett,  but  of  CooriL 
The  language  reli^  upon  was  as  follows: 

"Golden,  Colo.,  July  8th,  1884. 
"W.  I.  Jenkins,  Esq.,  Cashier,  Denver. 

"Dear  Sir:  I  advise  Cr.  to-day  of  15,844,  A. 
Coors,  due  Ju.  27,  $1,6G0,  int.  $5,  $1,505.    Of 
the  list  of  collections  left  with  you  of  bis,  amt'^ 
$2,617.05,  $697  has  been  paid»  &  placed  loCr. 
my  ac,"  etc. 

Also  of  July  12th: 

"I  note  disc'ts  Coors,  $1,438.55,  from  list^ 
leaving  our  20,144,  $471.90,  due  10th,  and  ex* 
tended  fiye  days  as  a  collection  for  Cr.  when 
paid." 

And  from  a  memorandum  made  by  Everett^ 
and  handed  Jenkins,  cashier  of  appellee,  dated 
June  27,  on  which  Eyerett  had  written: 

"Discount  A.  Coors  accept'cs,  coH'n  Na 
20,144.  Rem.  June  6th,  Eeppler  A  Company^ 
Leadyille,  due  June  28  &  26th,  $468.75,"  etc 

We  do  not  think  the  position  of  counsel  oit 
this  last  point  tenable,  and  that  there  was  any- 
thing in  the  language  used  by  which  aMicUea 
could  be  informed  of  anything  in  regard  to  the- 
ownership  of  the  drafts.  It  can  only  be  re- 
garded as  description  to  designate  the  paper. 
We  can  find  no  authority,  and  none  is  cited  bj 
counsel,  where  it  is  held  tbat  any  such  descrip- 
tiye  lan^age  can  be  construed  to  iu(iicate 
ownership;  and  certainly  no  such  interference 
could  arise  when  Everett  was  the  holder  of 
them,  properij^  indorsed  without  limituiion^. 
and  dealing  with  them  as  his  own. 

The  only  question  to  be  determined  It' 
whether  Coors,  having  indorsed  the  drafts  in 
blank  to  Eyerett  for  the  purpose  of  haying 
them  collected  and  the  proceeds  placed  to  bis 
credit,  and  Eyerett,  wrongfully  assuming  to  be 
the  owner,  could  sell  and  dispose  of  them,  and 
appellee,  witbout  knowledge  of  the  want  of 
ownership  in  Eyerett,  could  be  invested  with 
good  title,  so  as  to  retain  the  proceeds  as  against 
Coors. 

It  is  a  well-settled  rule  of  law  that  one  who- 
acquires  negotiable  paper,  in  the  usual  course 
of  business,  before  maturity,  in  good  faith,  for 
ayaluable  consideration,  from  one  capable  of 
transferring  the  same,  becomes  a  bona  fide 
holder,  and  takes  it  deyested  of  all  prior  equi^ 
ties.    See  §  4,  chap.  1,  Code. 

And  it  has  been  so  held  in  this  court.  Wjf- 
man  v.  Colorado  Nat.  Hank,  5  Colo.  30,  and 
MerehanU  Bank  y.  MeCUUand,  9  Colo.  608. 

It  is  contended  by  the  able  counsel  of  appel- 
lant  that  "  it  was  the  duty  of  the  bank  propos- 
ing to  purchase  from  Everett  to  have  sought 
Coors,  and  ascertained  from  him  whettier 
Everett  had  any  authority  to  sell  or  not*" 
This  is  not  in  harmony  with  the  law  or  the  de- 
cisions of  this  court. 

In  Merchants  Bank  v.  McOkUand,  svpra,  it 
was  said  by  the  present  chief  justice,  ai  page 
610,  9  Colo.:  "If  there  is  nothing  upon  the 
face  of  a  negotiable  instrument  or  m  the  writ- 
ten indorsement  or  assignment  to  notify  the 
assignee  that  the  instrument  was  originally 
giyen  upon  an  lllegai  consideration  (gambling 


recover  at  Bj^inat  tbe  maker.  This  U  true, 
eren  tliougb  sucb  aaaignee  be  In  possession  of 
facts  or  circumsUnces  eufflcient  to  arouse  bub- 
picion  In  tbe  mind  ol  a  person  of  ordioEiry  pru- 
dence, and  tbou);ti  be  u  f;ui1t;  of  aegllgonce 
in  not  first  following  up  sucb  informatioa,  lor 
the  purpose  of  discovprine  the  frand  or  ille- 
gality to  wbicb  Ibe  Buspicious  circumstancea 
tnay  seem  to  poiol."  Tbe  rule  adopted  in  Ibu 
court  Is  tbnt  of  tbe  federal  courts  aod  a  tna- 
lority  of  Ibe  States.  See  Bank  of  MelropoUy. 
JVeu)  England  Hank.  «  U.  S.  1  How.  334  fH 
1,.  «1.1151;47U.  8.flHow.  313|13L.  ed.  4091: 
Btnift  T.  ti<ailk,  102  U.  B.  442  [8«  L.  ed.  IBSj; 
Hotehkitt  V.  ]:^al.  Bliot  <fe  Leather  Bank.  88  XJ. 
""     "    "ftall.   854  [33  L.  ed.   M.^l;  Murray 


"We  are  anare  ibat  Id  tbe  State  of  New  York, 
•nd  some  oUier  States,  followiag  ita  decisloiu, 


founded  in  reason,  and  neceasarj  in  the  inier- 
esl  of  commerce,  that  requires  that  sucb  paper 
should  be  allowed  to  paas  from  band  to  band 
wilt  tbe  greatest  freedom  possible  consisleDl 
witb  safelj;  and  it  norks  no  injustice  to  tbe 
owner  of  paper  to  say  that  he  shall  be  held  re- 
sponsible for  bis  own  acts,  and  not  ai 


to  protect  himself  and  others.  That  be 
failed  to  do  BO  was  not  the  fault  of  apiiellee, 
but  bis  owa.and  he  must  suffer  the  loss  ac- 
cording to  a  principle  so  well  known  that  n 
repetinon  here  is  unnecessary.  The  Judg- 
ment should  be  siflrmed. 
Pattlaonand  Riehmoud,  00.,  concur. 

Per  Curiam: 

For  the   reasons    slated    In   tbe  foregoing 
opinion,  th»  judgment  it  ajfirintd. 


NEW  YORK  OOURT  OP  APPEALS  C 


FtankUn  PIERCE  tt  at..  BttpU. 

( N.  T. .% 

BvndAy  ta  to  ba  de«m«d  m  di«a  noB  tn  de- 

termlDlng  a  oredilor'i  rlgibt  to  redeem  premtsea 
•old  OD  eieoutloD  from  a  prior  rodeemlag  cred- 
itor under  a  statute  requiring  tilm  to  redeem 
within  twentj-four  hou™  after  the  former  re- 
deems,  where  hla  redemption  must  be  msde  at 
thesherliri  ofDoe,  which  the  lawdoea  not  require 
to  be  kantopen  on  Buodar-  In  sucb  oess  redemp- 
tion ma;  t>e  made  en  tbe  followlntt  Honda;,  If 
ttoprtoriedemptlon  was  made  on  Baturdar. 

(April  U,US(U 

APPEAL  by  plaintiffs  from  a  Juflgment  of 
Ibe  Geneial  Term  of  the  Supreme  Court, 
Pourtb  Depiirlment,  alflrming  a  judgment  of 
tbe  Cortland  Special  Term  dismisBiog  tbe  com- 
plaint in  an  HCtion  brought  to  set  aside  a 
BberllTs  deed  to  a  creditor  who  had  attempted 
to  redeem  certain  premises  from  sn  eiecution 
nle,  and  to  compel  tbe  giving  of  a  deed  to 
plaiotiffs.    Ajprmed. 

The  fads  sulflciently  appear  la  tbe  opinion. 

Mr.  O.  n.  K«llo|ri>,  ^or  appellants: 

It  Ibe  last  day  of  tbe  fifteen  monibs  happens 
OD  Sunday  tbe  ledemptlon  may  be  made  on 
that  day,  it  tbe  shertS  ia  at  bis  ofBce,  and  ac- 
cepts the  tender. 

Star^  t.  Elliot,  6  Cow.  ST.  See  Baj^  t. 
^ilh,  la  Wend.  S7. 


NoTB.— Bundaj.  See  noUi  to  HenderKoi  t.  R17. 
Bolds  (Oa.)  T  L.  R.  A.  ffiT:  Anderson  t.  Delllnjrer 
(Ala.1  i  L.  B.  A.  eeO;  WeaCem  n.  TelBK.  Co.  T.  Yopst. 
Ilnd.)  8  L.  Tt.  A.  BH. 

A  Don-Iurldlcai  da;.  Bee  noCs  to  Parsons  t. 
UndsB}'  (Kiui.)  S  L.  B.  A.  eu. 


A  deed  made  and  delivered  on  Sunday  paeac» 
tbo  title. 

Bal^ord  T.  Etery,  44  Barb.  618,  and  casea 
there  cited. 

The  redemption  on  Sunday  U  not  prohibited 
by  statute  or  by  the  common  law. 

See  PtopU  V.  Lvilier.  1  Wend.  48. 

Sunday  has.  In  no  case,  been  excluded  to 
llie  compulation  of  statute  time, 

Bt  parte  Dod^,  7  Cow.  147. 

Tbe  redemption  of  land,  sold  under  execu- 
tion, is  a  ministerial  act.  not  a  judicial  act,  and 
must  be  made  within  tbe  time  limited. 

Riee  v.  Datiii,  7  Lans.  893. 

An  ordinary  contract  is  ralld  although  made 
on  Sunday. 

Bovnlon  v.  Page,  18  Wend.  435-43B;  Jf-uron. 
T.  AnnaM.1  Denio,  204-2(16;  MilUr  t.  lioenler. 
4  E.  D.  Smith,  331;  Si.unum  t.  SAuman,  2T 
Pa.  90. 

Me«m,  Pierce  &  Stonn,  for  respondents: 

Tbe  "twenty-four  hours"  contemplated  by 
the  Statute  wiibiQ  wbicb  the  second  redfmplioa 
may 'be  made  are  twenty-four  business  hours, 
and  by  tbe  general  and  universal  custom  of  tbe 
country,  in  conlcmplalion  of  which  it  must  be 
presumed  tbe  Statute  was  passed,  Sunday  is 
not  a  day  of  business,  and  Ibe  runniog  of 
statutory  time  was  suspended  during  the 
Iwenly-lour  hours  of  November  1. 

T/iayery.Felt,i  Hck.  854;  PeophY.  Lvther. 
1  Wend,  42;  Oaller  v.  BuH.  20  Wend.  205;. 
Hnward  v.  Ivei,  1  Hill.  26!t;  Arurni/moui,  3 
HUl,  378;  Whipple  v.  Williamt,  4  How.  Pr. 
28:  Van  Veehten  v.  Paddock,  13  Johns.  178; 
VandertBerker  y.  People,  0  Wend.  630:  Camp- 
bell V.  international  L.  Ai*ur.  Bodety,  i 
BoBW.  309:  ATttfnia  Brum  A  Copper  Co.  y. 
Conner,  5  Cent.  Rep.  408,  103  N.  T.  509,  606; 
Bdmuntlton  v.  Wragg.  101  Pa.  600,  49  Am. 
Rep.  590;  Orettey  v.  Park;  76  Me.  B»7,  48  Am. 
Rep.  40e,  and  cases  coUecied  at  p.  409:  Barnes 
T.  Eddy,  12  R.  L  £5;  Bkaw  y.  Wmam*.  S7 
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IndL  1B8. 28  Alb.  L.  J.  68, 69;  Omiabv  ▼.  Louis- 
mile,  79  Ky.  197.  20  Am.  L.  Reg.  N.  S.  2G9; 
Avert/  V.  Stewart,  2  Conn.  69;  harrett  v.  AlLeUt 
10  Obio,  426;  Hammond  v.  American  Mut.  L, 
1m.  Co.  10  Gray,  806;  Baxiey  v.  Bennett,  83 
•Ga.  146;  Kuntz  v.  Tempel,  48  Mo.  71. 

Bradley,  J,,  delivered  tbe  opinion  of  tbe 
•court: 

The  premises  in  question  were  sold  by  the 
•defendant  Bortbwick  as  shenJQF  of  tbe  County 
>of  Cortland,  upon  two  executions  issued  upon 
judgments  beld  by  the  defendant  Pierce  as  ad- 
ministrator, etc..  of  Thomas  Galvin,  deceased, 
Against  Mary  Sullivan,  and  bid  off  by  Pierce 
as  such  administrator  on  the  first  day  of 
Au^st.  ISQi.  No  redemption  was  made 
within  the  year,  and  on  Saturday,  tbe  8l8tday 
of  October,  1885,  at  12  o'clock  noon,  Esther 
K,  Porter,  as  assignee  of  Oliver  Porter  of  a 
judgment  recover^  on  that  day  by  bim  against 
Mary  Sullivan,  redeemed  tbe  premises  from  tbe 
aale  by  paying  the  sherilT  the  amount  paid  for 
them  on  such  sale  with  interest,  and  by  pre- 
senting tht  requisite  papers  for  such  purpose 
to  the  sheriff  who  delivered  to  her  tbe  certifi- 
cate required  by  the  Statute.    Code,  g  1469. 

The  next  day  was  Sunday,  and  on  Monday 
following  I  November  2,  at  11:15  A.  M.),  the  de 
fendant  Pierce,  as  such  administrator,  proceed- 
ed to  redeem  the  premises  upon  a  judgment 
recovered  by  him  as  such  administrator  against 
Mary  Sullivan  November  19,  1884,  and  then 
took  a  certificate  of  redemption  from  the 
sheriff,  who  afterwards  made  to  him  a  deed 
pursunnt  to  such  redemption.  The  certificate 
made  to  Esther  K.  Porter  was  afterwards  as- 
fi^ed  bj  her  to  the  plaintiff,  and  he  brought 
ibis  action  to  set  aside  that  deed  and  to  require 
the  defendant  Bortbwick  to  make  to  him  a 
•deed.  And  the  ground  upon  which  such  re- 
lief is  sought,  is  that  the  redemption  by  tbe 
-defendant  Pierce  was  not  made  within  the  time 
in  which  by  tbe  Statute  he  was  permitted  to 
•make  it. 

The  statutory  provision  from  which  was  de- 
sived  tbp  right  to  make  that  redemption  is  that 
*'a  creditor  who  might  have  redeemed  within 
iifieen  montlis  after  the  sale,  .  .  .  may  redeem 
from  any  other  redeeming  creditor,  althou((h 
the  fifteen  months  have  elapsed;  provided  that 
he  thus  redeems  within  twenty-four  hours  after 
the  last  previous  redemption.      Id.  ^  1454. 

This  was  not  done  by  the  defendant  within 
the  requisite  time,  and  bis  redemption  was  in- 
effectual if  Sunday  should  have  been  included 
within  the  time  in  which  he  was  permitted  to 
make  it.  That  day,  like  any  other,  occupies 
time,  and,  except  so  far  as  prohibited  by  the 
common  law  or  the  Stiitute,  transactions  on 
that  day,  not  in  themselves  immoral,  are  not 
unlawful  or  invalid.  Story  v.  fCUiot,  8  Cow. 
-21:^0^,168  V.  Smith,  12  ^end.  67. 

But  for  reasons  founded  in  public  policy,  tbe 
maxim  dies  non  Juridicus  is  given  a  liberal 
consi  ruction  and  effect,  so  as  to  embrace  in  it 
that  which  may  be  deemed  within  its  purpose 
and  meaning.  Field  v.  Park,  20  Johns.  140; 
Van  Veehten  v.  Paddock,  12  Johns.  178. 

It  is  now  quite  well  established  that  the  ob- 
servance of  the  Sabbath  day  as  such  is  a  right 
which  may  be  enjoyed  without  molestation  by 
transactions  of  a  secular  character.  •Hencid 
7  U  R.  A, 


Sunday  cannot,  for  the  purpose  of  performing 
a  contract,  be  regarded  as  a  day  in  law,  an(^ 
when  it  is  due  on  Sunday,  performance  on 
Monday  following  is  in  lime.  Awry  v.  Sleuh 
art,  2  Conn.  69.  7  Am.  Dec  240;  Salter  v. 
Bart,  20  Wend.  205;  Howard  v.  lve$,  1  Hill, 
268;  Campbell  v.  International  L.  ABtur,  So- 
ciety, 4  Bosw.  299. 

When  tbe  Statute  requires  that  something 
be  done  within  a  given  time,  it  must  be  so  done, 
and  altbou.s^b  tbe  last  day  be  Sunday,  it  must 
be  embraced  in  tbe  compulation  of  the  time; 
Ex  parte  Hodge,  7  Cow.  147:  People  v.  lAUher, 
1  Wend.  42. 

This  is  not  uniformly  the  rule  applied  when 
the  time  is  less  than  a  week.  Ananymoue,  % 
Hill,  875. 

But,  however  that  may  be,  the  situation  in 

the  present  case  was  peculiar;  and  although 

the  transaction  of  the  ledcmption  made  b3'  the 

defendant  may  not  come  within  acts  prohibited 

I  by  law  to  be  performed  on  Sunday,  there  wai 

I  a  ditficulty  in  the  way  of  the  exercise  of  that 

I  right  by  liim  on  that  day,  arising  out  of  tbe 

'  Statute,  which  provides    that   a    redemption 

made  by  a  creditor  on  or  after  the  last  day  of 

thefiftcen  months,  must  bemadeat  thesheriff's 

ofiioe.    Code,  ^  1455. 

And  it  cannot  then  lawfully  be  made  else- 
where.    Moisi  V.  I\trvis,  68  N.  Y.  225. 

The  sheriff  is  required  himself,  or  by  his 
under-sheriff  or  deputy,  to  be  in  attendance  at 
the  sheriff's  office,  and  keep  it  Oi>en  on  that 
day,  and  each  day  thereaf fpr  on  which  redemp- 
tion can  be  made.  But  the  sheriff  is  not  re- 
quired to  have  bis  office  open  on  Sunday.  % 
Rev.  Stat.  2^5,  t;  55. 

The  defendant,  therefore,  had  not  the  right 
to  make  the  redemption  on  Sunday.  The  pur- 
pose of  the  Statute  was  that  a  judgment 
creditor  should  have  such  right,  and  for  its  ao- 
com)>iishment  twenty-four  hours  after  the 
making  of  tbe  next  previous  redemption.  If 
tbe  Statute  should  be  given  tbe  construction 
and  effect  to  include  Sunday  within  that  time 
when  the  last  day  of  the  fifteen  months  falls 
on  Sunday,  the  redemption  made  on  the  SiUur- 
dav  before  might  opemte  to  defeat  the  ri^ht  of 
redemption  by  another  creditor  however  dili- 

fcnt  he  might  be  in  his  attempt  to  exercise  it. 
'he  effect  would  be  the  same  if  the  last  day 
of  tbe  fifteen  months  was  Saturday  and  a  re- 
demption made  on  that  day.  It  inight  be  made 
at  the  lastmomentof  Saturday,  and  thctvventv- 
four  hours  would  expire  wi>h  Sunday.  Id 
practical  effect  the  lawful  denial  of  the  exercise 
of  the  right  of  redemption  on  Sunday  would 
be  no  different  than  the  inhibition  of  it  by  law 
on  that  day.  The  Statute  is  entitled  to  a  con- 
st ruction  which  will  permit  its  purpose  to  be 
effectuated.  'Ihe  legislative  intent  evidently 
was  to  permit,  within  the  time  presciibed,  any 
creditor  entitled  to  do  it,  to  effect  redemption 
by  way  of  protection  of  bis  right  as  such;  and 
that  he  should  have  twenty-four  hours  for  that 
purpose.  It  would  therefore  seem  that  to  carry 
out  such  intention  when  Sunday  intervened,  & 
must  be  deemed  dies  non  witlun  the  contem* 
plation  of  the  Statute.  And  the  statutes  be- 
fore referred  to  may  be  treated  as  in  pari  ma- 
teria, and  taken  to  provide  for  redemption 
within  twenty-four  hours  of  the  duv  or  days 
in  which  the  sheriff  is  required  to  be  in  attend- 


lasd. 


DxrofliT  Baxk  r,  Fatsttx  Nattomal  Bakk. 
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•noe  at  bii  office,  to  enable  the  creditor  to  ez- 
ercif«  bis  riffhi  in  that  respect.     Any  olber 
flew  might  deny  to  the  Btatoie  the  apparent 
purpoee  of  its  makers.    If  these  ylews  are  cor 
lect  the  redemption  by  the  defendant  on  Mon- 


day, the  2d  day  of  November,  was  in  dua 
time  and  re^Iarly  made,  and  the  jvdgmeni 
9fu>vM  be  affirmed. 

All  concur,  except  FaU«tt»  Ch.  /.,  not  si^ 
ting. 


KENTUCKY  COURT  OP  APPEAIA 


DEPOSIT  BANK  of  Georgetown,  AppL, 

V, 

PATETTB  NATIONAL  BANK. 


SAME  9.  SECOND  NATIONAL  BANK 

of  Lexington. 

(....Ky. — ) 

A  bank  wbich  pajs  fl»rMd  cheeks*  par- 
porting  to  have  been  drawn  by  one  of  Its  deposi- 
tors, to  other  books  which  hod  In  good  fttitb  ad- 
Tsnoed  money  on  them  to  the  forger,  must,  as 
between  Itself  and  the  other  ban  kit,  bear  the  loaa, 
espeuluUy  where  the  deposlior  iived  near  by  and 
the  checks  continued  to  be  presented  and  paid 
for  Mverai  montiis  before  the  forgery  was  dis- 
covered. 

(March  8, 180QJ 

APPEALS  by  plaintiff  from  Jiid^roents  of 
the  Circuit  Court  for  Pu}  ctte  County  dis- 
miraini?  Its  petitions  in  actions  brous^bt  to  re- 
cover bacli  the  money  which  it  haa  paid  on 
ct'rtain  forffi'd  clie^ks,  from  the  hanks  by 
which  tbey  Tiad  been  cashed  and  forwarded  for 
collection  and  to  which  payment  had  been 
made.    A  firmed. 

The  facts  are  fully  stated  in  the  opinion. 

M^nr$.  A.  DiiTail*  Breckinrid|c«  A 
Shelby  and  William  Lindsay  for  appel- 
lant. 

Jireire,  J.  D.  Hunt  and  Beok  A  Thorn* 
ion  for  appellees. 

Prj-or*  J.,  delivered  the  opinion  of  the 
court: 

These  two  canes  involve  similar  questions, 
and  have  tlierffore  been  considered  as  one  case. 
Tbe  Deposit  Bank  of  Georgetown,  the  aipel- 
lant  in  this  court  and  the  pluiniiflT  Itclow,  {lald 
a  number  of  forired  checks  purporting  to  have 
been  drawn  on  that  Bank  by  one  of  its  deposi- 
tors, Thomas  J.  Burgess.    The  checks  were 


•ucceP'^ively  presented  through  a  period  of  four 
or  five  months,  there  being  elglileen  in  num« 
ber.and  were  all  pnid  by  the  Georactown  Bank 
in  good  faith,  and  liefure  any  discovery  of  tha 
fraud  bad  been  made.  All  tbe  checks  were 
drawn  in  the  name  of  Thomas  J.  Burgess,  who 
was  a  regular  depositor  and  customt-r  of  the 
Bank,  the  first  check  having  been  paid  early 
in  December  of  the  year  18m3,  and  the  last 
check  paid  in  ApriL  1^84.  The  name  of  Bur* 
gt*8s  was  discovered  to  be  a  forgery  on  the  bth 
of  May,  and  notice  given  to  the  appellees,  the 
two  Banks  to  whom  these  checks  were  pre- 
sented and  paid,  on  the  0th  of  that  month. 
Jobu  R.  Wolfe,  who  had  committed  all  these 
forgeries,  bad  at  one  time  been  a  clerk  in  tbe 
Bank  of  the  upi^ellant,  and  was  in  that  way 
familiar  with  the  account  and  deposits  of  Bur- 
gess. The  checks  were  drawn  hv  Thomas  J. 
BuriFPSs,  whose  name  was  forged,  in  favor  of 
Williamson  &  Wolfe,  on  the  appellant,  and 
were  presented  to  the  two  Lexinirton  Banks  by 
John  R.  Wolfe,  the  pavee,  and  payment  asked 
of  these  Banks.  The  Payette  itational  Bank, 
before  advancing  the  money  on  the  first  check, 
made  inquiry  as  to  the  account  of  Burgcs, 
and,  receiving  a  satisfactorv  response,  upfiQ 
the  indorsement  made  by  Williamson  <&  Wolfe, 
paid  over  the  money.  Wolfe  wax  iJenlified, 
and  no  reason  on  the  part  of  the  Fayette  Na- 
tional B<mk  existed  for  indulging  a  siispicioa 
as  to  the  bona  fides  of  the  transaction.  There 
were  sixteen  checks  in  all  taken  up  by  .hia 
Bank,  and  forwarded  to  the  drawee,  tbe  appel- 
lant. Tbey  were  taken  in  the  usual  course  of 
business,  and  when  sent  to  the  Georgetown 
Bar.k  charged  to  tbe  account  of  its  de|)08itor. 
Burgee's.  There  was  in  fact  no  such  firm  aa 
WMltiamson  &  Wolfe,  but  the  fictitious  firm 
name  used  bv  Wolfe  in  the  perpetration  of  hIa 
forgeries.  Both  the  appellant  and  the  appel- 
lees acted  in  good  faith,  the  former  lielleving 
that  Burgess  was  in  fact  the  drawer  of  the  pa- 
per, and  the  Utter  advancing  its  money  on  the 


NOTB.— BanMnff;  paymsnt  of  forged  paper. 

Tbe  banker  ia  bound  to  know  the  hnndwntlnir  of 
his  customer,  and  the  drawee  is  bound  to  know  the 
signature  of  hia  druwer,  and  one  who  parts  with 
money  by  reason  of  hia  negrligenoe  in  this  regard 
must  bear  the  loea.  Price  v.  Neale,  8  Burr.  lajS; 
Wilkinson  v.  Lutwidpre,  1  Htranffe,  048;  Jenya  v. 
niwier,  2  Rtrange,  946;  Wetaser  v.  Deniaon.  10  N.  Y. 
88;  GommeroUil  St  F.  Nat.  Bank  v.  Fhrst  Nat  Bank, 
W  Md.  11. 

The  acceptor  of  a  check  Is  bound  to  know  the 
drawer*8  handwriting  and  by  his  aooeptanoe  to 
take  this  knowledge  upon  himself.  Levy  v.  Bank 
Of  U.  8. 4  U.S.  4  l>alL  284  (1  L.  ed.  814).  1  Binn.  86; 
Bank  of  U.  8.  v.  Bank  of  Georgia,  23  U.  8. 10  Wheat. 
8M  i8  L.  ed.  840). 

The  drawee  who  has  paid  upon  a  forged  sljpui- 
ture  is  held  to  bear  tlie  loos  beoausa  of  his  negll- 
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genoe.  Bank  of  Commerce  v.  Union  Dank.  8  N.  Y. 
280;  Ooddard  v.  Merchants  Bank,  4  N.  Y.  147;  Allen 
V.  I^ourth  Nat  Bank,  5  Jonea  ft  S.  187;  First  Nat 
Bank  v.  Uloker,  71  UL  iSSh  Bemheimer  v.  Marshall, 
2  Minn.  78. 

Where  a  pnrty  to  whom  a  forged  chock  ia  offered 
sends  It  to  tbe  bank  on  which  it  la  drawn,  for  in- 
formation, the  law  presumes  that  the  bank  has 
knowledge  of  the  dniwer*s  signature  and  of  the 
8t»ite  of  his  account,  and  It  ia  reei»ouslblo  for  an- 
swers on  these  points.  Espy  v.  Fint  Nau  Bank,  88 
U.  8. 18  Wall.  604  21  L.  ed.  947). 

Payment  to  a  stranger  upon  an  unauthorised  In- 
dorsement ia  not  an  acceptance  of  a  check,  author- 
izing an  action  by  the  real  owner  to  recover  its 
amount  as  upon  an  accepted  check.  Flist  Nat. 
Bank  v.  Whitman.  M  U.  8.  8^1  (24  L.  ed.  29).  Bee 
nnu  to  Guauen  Nat.  Bank  v.  HiiigJiam  (N.  Y J  onU, 
6Q6w 
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See  also  11  L.  R.  A.  704;   13  L.  R.  A.  780;   14  L.  R.  A.  320;   15  L.  R.  A. 
102 ;  23  L.  R.  A.  615. 
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checks  supposing  (Wolfe  baviDgbeen  identified) 
tbat  it  would  be  paid,  as  it  was,  by  the  Qeorge- 
towD  Bank,  and  charged  to  the  account  of  the 
drawer. 

Which  of  the  Banks  should  lose  the  mone^ , 
— tbe  Bank  at  Georgetown,  where  the  deposit- 
or. Burgess,  whose  name  had  been  forced,  de- 
posited his  money,  or  the  Banks  at  Lexington, 
where  the  money  was  paid  to  Wolfe  under  the 
belief  that  the  checks  were  genuine,  and  Bur- 

S;ss  in  fact  the  drawer?  It  is  evident  that  the 
ank  at  Georgetown  honored  the  checks  drawn 
upon  it  by  Burgess,  for  the  reason  that  its  offi- 
cers believed  the  name  of  the  drawer  was  genu- 
ine; and,  if  the  liability  of  the  Lexington  Banks 
to  refund  this  money  is  to  be  determined  by 
the  well-known  rule  of  law  applicable  to  the 
payment  of  money  through  a  mistake  of  fact, 
ihe  judgment  in  this  case  is  erroneous.  It  is 
insisted,  however,  that  it  is  a  rule  of  commer- 
cial law  long  since  recognized,  and  now  firmly 
established,  applicable  at  least  between  parties 
equally  innocent  of  fraud,  that  the  Bank  or  its 
officers  must  know  the  signature  of  its  deposit- 
or; and  if  such  a  doctrine  is  made  to  apply  in 
this  case,  the  appellant  is  the  loser,  and  the 
judgment  dismi»iing  its  petition  was  proper. 

The  rule  laid  down  by  Lard  Mansfield  is 
tbat,  if  the  banker  or  drawee  makes  a  pavment 
or  gives  credit  upon  the  stren^h  of  a  forged 
signature,  the  loss  must  be  his,  as  between 
himself  and  the  holder.  "  He  has  not  known 
what  he  in  bound  to  know."  Pried  v.  Neale,  3 
Burr.  1355. 

This  doctrine  of  commercial  law  has  been 
followed  and  recognized  by  nearly  all  the  courts 
of  the  country,  and  as  said  by  Mr.  Justice  Story 
Id  the  case  of  Bank  of  U.  8,  v.  Bank  of  Oeor- 
oia,  28  U.  8.  10  Wheat.  838  [6  L.  ed.  8841.  de- 
livered in  1825,  has  never  been  departed  from, 
and.  in  the  earlier  cases  on  the  subject,  able 
jurists,  in  alluding  to  this  rule,  regarded  it  as 
essential  as  a  rule  of  justice  and  right  between 
business  men.  Mr.  Morse,  in  his  work  on 
Banking,  has  collated  the  authorities,  and  pre- 
sented what  he  terms  the  modern  doctrine  on 
this  subject;  but  after  a  careful  examination  of 
the  authorities  referred  to,  it  will  be  found  that 
the  decided  weight  of  authority  is  with  Lord 
Mansfield,  and  the  rule  laid  down  in  Price  v. 
Neale  is  criticized  only  as  being  too  sweeping  in 
its  character.  Nor  is  it  just  to  say  that  the 
rule  adopted  requiring  the  bank  to  know  the 
signature  of  its  depositor  is  without  an  excep- 
tion; for  it  is  undoubtedly  true  that  the  neglect 
or  knowledge  of  intervening  parties  who  come 
into  the  possession  of  the  check,  and  receive 
the  money  on  it  from  the  bank  where  it  is  pay- 
able, will  in  some  instances  be  of  such  a  char- 
acter as  to  enable  the  bank  to  recover  back  the 
money.  This  doctrine  is  recognized  by  Mr. 
Daniel  in  his  work  on  Negotiable  Instruments; 
and,  while  doubting  the  justice  of  the  rule  rec- 
ognized by  nearly  all  the  authorities,  under 
which  the  bank  is  required  to  know  the  signa- 
ture of  its  depositor,  he  proceeds  to  say  that 
when  one  knows  that  it  is  a  for^ry,  or  takes 
it  "  under  circumstances  of  suspicion,  without 
proper  precaution,  or  whose  conduct  has  been 
such  as  to  mislead  the  bank/'  tiie  money  may 
be  recovered  back.    Vol.  2,  p.  869. 

The  case  of  National  Bank  of  North  America 
▼.  Bangs,  reported  in  106  Mass.  441,  and  relied 
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on  by  counsel  for  the  appellant  In  this  cane, 
was  where  a  strangergivmg  his  name  as  "Will- 
iam D.  Riskford "  drew  his  check,  payable  to 
the  order  of  E.  D.  &  G.  W.  Bangs,  on  the  Na- 
tional Bank  of  North  America.  Bangs  in- 
dorsed the  check,  and  the  bank  paid  the  money, 
and,  when  discovering  the  forgery,  notified 
Bangs,  the  payee  and  indorser.  and  sued  to 
recover  the  money  back,  and  a  judgment  was 
obtained.  This,  we  think,  was  proper,  as  it 
would  be  an  exceedingly  harsh  rule  to  permit 
one  who  negotiates  with  the  payor,  and  obtains 
his  check  payable  to  the  use  of  the  party  ob- 
taining the  money,  who  then  indorses  it  to  a 
bank,  to  hold  on  to  the  money  when  the  payee 
has  himself  contracted  with  the  payor,  and 
given  credit  to  the  payor  b^  his  indorsement, 
that  led  the  bank  to  believe  the  paper  was 
genuine. 

The  oase  of  EUis  v.  Ohio  L,  Ins,  db  Tnut 
Co.,  reported  in  4  Ohio  St.  628,  sustains  this 
view  01  the  question.  The  case  relied  on  ia 
unlike  the  case  before  us.  The  Banks  at  Lex- 
ington took  the  checks  in  the  usual  course  of 
business,  with  the  indorsement  of  the  payee, 
and  then  indorsed  the  paper  for  collection,  for- 
warding it  to  appellant's  Bank,  where  tho 
money  was  credited  to  the  Lexington  Banks, 
and  charged  to  the  account  of  the  one  supposed 
to  be  the  bona  fide  drawer  of  the  paper. 

In  the  case  relied  on,  of  National  Bank  of 
North  America  v.  Bangs,  it  is  said:  "If  the 
suit  were  between  the  bank  or  drawee  and  a 
party  who  took  the  check  in  the  usual  course 
of  business,  finding  it  in  circulation,  or  even 
by  first  indorsement  from  the  payee,  the  loss 
would  fall  upon  the  bank;  because,  having 
greater  means  and  opportunity  to  become  far 
miliar  with  the  handwriting  of  their  corres- 
pondents or  depositors,  the  mw  presumes  that 
drawees  will  know. their  signatures  and  be  able 
to  detect  forgeries.  .  .  .  But  this  responsibil- 
ity, based  upon  presumption  alone,  is  decisive 
only  when  the  party  receiving  the  money  has 
in  no  way  contributed  to  the  success  of  the 
fraud,  or  to  the  mistake  of  fact  under  which 
the  payment  was  made." 

There  is  a  manifest  distinction  between  the 
case  of  one  who  is  both  the  payee  and  indorser 
of  the  check,  and  who  negotiates  directly  with 
the  payor  in  the  loan  or  advance  of  the  money 
fpr  which  the  check  is  given,  and  a  bank  tak- 
ing a  check  by  indorsement  from  the  payee  in 
the  usual  course  of  business,  with  no  ground 
of  suspicion,  and  that  receives  the  money  on 
the  check  from  a  bank  where  the  funds  of  the 
drawer  are  deposited.    One  of  the  two  inno- 
cent parties  must  suffer,  and  there  must  be 
some  rule  of  commercial  law  to  guide  bank» 
and  business  men  in  this  character  of  business 
transactions.    Therefore,  when  a  bank  has  the- 
means  of  knowing  the  signature  of  the  drawer 
of  a  check  upon  it  by  reason  of  the  drawer  be- 
ing its  depositor  or  customer,  the  relation  be- 
tween the  bank  and  its  depositor  is  such  that 
the  bank  must  be  presumed  to  know  that  the 
signature  is  genuine  when  making  pavmeot. 

The  case  of  Mis  v.  Ohio  L,  Ins,  £  TruMt 
Co.,  reported  in  4  Ohio  St.  628,  recognizes  this 
rule,  and  says  the  foundation  for  it  is:  "  The 
party  is  supposed  to  know  his  own  handwrit- 
ing in  the  one  case,  or  that  of  his  customer  or 
correspondent  in  the  other,  much  better  than 
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the  bolder  can;  and  tbe  law  therefore  allows 
the  holder  to  cast  upon  him  the  entire  responsi- 
bility of  determiniDg  as  to  the  genuineness  of 
the  instrument,  and,  if  he  fails  to  discover  tbe 
forgery,  imputes  to  him  negligence,  and,  as 
between  him  and  the  innocent  holder,  compels 
him  to  suffer  tbe  loss." 

After  conceding  the  general  doctrine  on  the 
subiect,  the  court  proceeds  to  say  that  the 
holder  may  by  his  negligent  conduct  deprive 
himself  of  the  benefit  of  this  rule,  and  that  case 
was  decided  upon  the  ground  that  the  holder 
bad  contributed  to  induce  tbe  payee  to  believe 
tbe  paper  was  genuine.  All  the  cases  cited  in 
tbe  text-books  or  relied  on  by  the  appellant, 
while  they  criticise  the  rule  as  harsh,  only  make 
the  particular  case  under  consideration  an  ex- 
ception to  the  rule,  and  permit  the  recoverv  by 
the  drawee  for  the  reason  that  the  bolder  of  the 

?«per  receiving  the  money  was  himself  neglect- 
ul,  and  caused  the  loss,  or  by  his  conduct 
made  tbe  drawee  believe  th^  pai>er  was  genu- 
ine. These  cases  are  exceptions  to  the  rule, 
but  all  recognize  the  doctrine  that  where  the 
parties  are  equally  innocent  the  drawee  paying 
the  money  must  suffer  tbe  loss.  The  two  cases 
—one  found  in  22  Neb.  769,  of  FintNat.  Bank 
▼.  Biate  Bank,  and  the  other  of  PeopU's  Bank 
▼.  Franklin  Bank  (Tenn.)  6  L.  R.  A.  724,— go 
further  in  discarding  the  rule  than  any  cases  to 
which  our  attention  has  been  called;  but  in 
those  cases  the  banks  upon  which  tbe  checks 
were  drawn  were  permitted  to  recover  upon 
the  ground  that  the  banks  paying  tbe  checks 
had  neglected  to  make  the  proper  inquiry  as  to 
the  identity  of  the  bolder,  who  was  a  stranger, 
and  that  this  was  such  a  want  of  precaution  as 
deprived  the  bank  advancing  the  money  of  any 
superior  equity  as  against  the  bank  upon  whicn 
the  checks  were  drawn.  The  court  expressly 
says  in  tbe  Nebraska  case  that  the  loss  may 
therefore  be  traced  directly  to  tbe  negligence 
of  tbe  plaintiff  in  error. 

Whether  the  facts  of  those  cases  justified  the 
conclusion  reached  is  not  necessary  to  inquire, 
as,  after  a  careful  review  of  all  the  authorities. 
It  is  found  that  the  general  doctrine  fixing  the 
liability  on  the  drawee  in  such  cases  is  fully 
sustained. 

In  the  case  of  Etpy  v.  First  Nat,  Bank,  re- 
ported in  86  U.  S.  18  Wall.  604  [21 L.  ed.  947], 
the  money  was  paid  on  a  raised  check,  neither 
party  being  in  fault.  It  was  held  that  tbe 
money  could  be  recovered  back  as  having  been 
paid  without  consideration.  The  principle  in- 
volved in  the  case  being  considered  was  not 
discussed  in  that  case,  nor  could  it  have  been 
well  applied,  as  the  bank  paying  tbe  money 
could  not  be  presumed  to  have  had  knowledge 
of  the  fraud  practiced  by  the  holder  in  raising 
the  amount  of  the  check  that  had  been  given 
by  its  regular  depositor. 

We  find  no  court  as  riffid  in  adhering  to  the 
rule  that  a  bank  is  bound  to  know  the  signature 
of  its  depositor  on  this  kind  of  paper  as  the 
Supreme  Court  of  tbe  United  States. 

In  L&oy  V.  Bank  of  U,  8. 1  Binn.  27,  a  forged 
check,  drawn  on  a  bank  was  accepted  and  car- 
ried to  the  credit  of  the  holder  when  the  fraud 
was  discovered,  in  a  few  hours  after,  and  it  was 
held  that  the  bank  was  the  loser.  And  the  Su- 
preme Court  in  the  case  of  Bank  cf  U.  8,  v.Bank 
of  Oeorgia,  when  discussing  the  doctrine  that 
the  acceptor  is  presumed  to  know  the  drawer's 
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handwriting,  said:  "After  some  reaearcb, 
we  have  not  been  able  to  find  a  single  case 
in  which  tbe  general  doctriue  thus  asserted 
has  been  shaken,  or  even  doubted;  and  the 
diligence  of  the  counsel  for  tbe  defendants  on 
the  present  occasion  has  not  been  more  success- 
ful than  our  own." 

In  the  case  cited,  reported  in  28  U.  S.  10 
Wheat.  883  [6  L.  ed.  3341,  tbe  Bank  of  Georgia 
issued  originally  the  bank  notes  that  when  put 
in  circulation  were  fraudulently  altered.  The 
Bank  of  the  United  States,  coming  into  pos- 
session of  tbe  notes,  presented  them  to  the  Bank 
of  Georgia,  and  the  latter  received  them  as 
genuine,  placing  the  amount  to  the  credit  of 
tbe  United  States  Bank.  The  forgery  was  dis- 
covered, and  tbe  Bank  of  Georgia  claimed  that 
tbe  Bank  of  the  United  States  should  lose  tbe 
money.  Tbe  court  held  that  the  Georgia  Bank 
must  lose,  as  it  was  bound  to  know  its  own 
paper. 

There  is  a  manifest  distinction  between  tbe 
last-named  case  and  that  of  Eapjf  v.  First  Nat. 
Bank,  reported  in  86  U.  S.  18  Wall.  604  [21  L. 
ed.  947].  In  tbe  Case  of  Espy,  if  tbe  Cincmnati 
bank  bad  recognized  tbe  name  of  the  drawer  as 
genuine,  it  could  not  well  have  known  that  tbe 
check  bad  been  raised.  It  was  not  the  bank's 
own  check,  but  that  of  another;  and  while,  as 
between  parties  equally  innocent,  it  is  presumed 
to  know  the  signature  of  its  regular  customer 
on  the  class  of  paper  in  question,  it  is  not  pre- 
sumed to  know  that  the  amount  is  all  correct, 
or  that  no  fraud  has  been  perpetrated  in  that 
regard. 

While  it  rests  upon  one  signing  his  own  name, 
or  that  of  a  bank  aflixiog  its  signature,  to  notes 
to  pass  as  current  money,  to  know  that  the 
signature  is  genuine,  it  also  rests  on  a  bank, 
where  checks  are  drawn  upon  it  in  the  name  of 
its  customer,  to  know  bis  signature;  and  in- 
stead of  the  party  to  whom  tbe  money  is  paid 
being  required  to  show  negligence  in  the  bank 
paying  the  money,  it  devolves  on  tbe  drawee  to 
show  negligence  m  the  indorser  or  holder  who 
in  good  faith  has  received  the  money  before 
the  drawee  can  escape  liability.  When  tbe 
parties  are  equally  innocent  tbe  drawee  is  the 
loser.  There  is  no  precedent  in  this  court  on 
the  question.  Still,  we  are  not  inclined  to  follow 
the  views  of  text-writers,  in  the  face  of  so  many 
adjudications  on  the  subject,  and  with  no  case 
presented  that  goes  further  than  to  modify  tbe 
rule  in  cases  where  bad  faith  or  negligence 
is  to  be  attributed  to  the  holder  or  indorsee 
when  taking  the  Check.  Besides,  it  appears 
from  the  finding  of  facts  in  this  case  that 
Burgess,  tbe  real  depositor,  and  whose  name 
has  been  forged,  lived  near  Georgetown,  in 
which  the  appellant  is  located,  and  was  one  of 
its  largest  depositors.  These  checks  were  con- 
tinued to  be  paid  during  a  period  of  nearly  five 
months  before  the  forgery  was  discovered, — a 
fact,  it  seems  to  us,  that  should  be  decisive  of 
this  case;  and  while  the  appellant,  by  its  officers^ 
was  acting  all  the  while  in  the  best  of  faiths 
believing  that  the  signature  of  Burgess  was 
genuine,  the  length  of  time  tbese  checks  were 
being  received  for  collection,  and  paid  without 
question,  by  the  appellant,  must  necessarily  fix 
tbe  responsibility  where  it  was  placed  by  the 
the  court  below. 

The  judgment  denying  the  right  of  recovery 
by  tbe  appellant  is  therefore  affirmed^ 


(UTM.T.nU 

1,  Tb«  tltla  to  ooBunerelMl  r'^P*'  I*'~ 
BMe  OD  demand  vblah  !■  aentbToue  bunk  tuan- 
other  for  oolleotlon  uid  ao  IndoneA.  di>e«  not 
pan  to  Ui<-  laiter  bank  prior  In  lla  sollecUon.  hI- 
Ihouvh  It  k  aooompuiled  bj  «  letter  itatlng  tliat 
tt  ti  nnt  "for  oollectJoa  and  orsdlt"  and  lu 
amount  to  oredlted  upfU  Uie  aocount  of  the  trana- 
Dilttlnjr  bank  Imraedlatalr  upon  m  receipt  bf 
the  oullecUns  bank  In  purauanoe  Of  a  ouitom 
latlnK  betwaeo  the  (wo  banki  In  levud  to  tl 

I,   "nm  ■■■lumni  iiTii  lent  IinliTIm  ■iirli 

Kner  unooUeated  tak««  no  Uile  theraio.  and  If 
ioUectstheMmelliiblidut7  t«  remit  tbe  pro- 
4eodi  totbetmntraiiUncbank:  and  the  fact  that 
4m  bat  expended  luob  prooeeda  In  tlie  payment 
-of  the  debia  of  his  an1)cnur  In  koo^  faith,  wUbout 
>i]Dtlc«  or  tbe  claim  ol  tlietrnnuiiittlnB  bank,  and 
■under  an  order  of  oourt  fur  tbe  payment  of  a 
dividend  to  credllora.  I*  no  daleon  to  a  lultbr 
the  latler  to  recover  them. 
:S.  A*  to  tbe  proceeds  of  tbe  paper  eol- 
l«cted  b7  tbe  bank  before  Ka  aMlcnment 
and  uaJd  out  tjy  It  Id  tl'e  unial  euuiae  of  Ita  biwl- 
nen  in  payment  of  In  debt*,  tbe  tnnimlttlnc 
taaok  ooQUploa  a  potltiun  no  different  [rom  that 


ttniit  oooaa  week  and  Ibe  (dentkal  monenonk 
tooted  upon  tba  paper  were  not  Mcpecied  to  t* 
•entto  tbe  tranamittlnf  bank. 
4.  It  la  not  racb  laebeeentbapartorthe 

trannnlttInK  bank  lo  fall  for  tfxteeo  dan  after 
tbe  recording  of  tbe  aMirnnwnt  to  aiwa  notlnrof 
Ita  claim  and  make  demand  ui>on  tbe  asrlsnee  tor 
tbe  proceed*  of  the  ivper  belnnglDS  to  It  •«  win 
bar  Ita  riKht  of  aoilou  to  recover  tbrm  from  tba 
awlTnee;  capeckilly  wherv  tbera  was  no  maoa 
to  lupprae  tbat  be  would  uae  lla  money  to  pay  im 
Htliiuoi'a  debt*. 

(Ho*em1>tr  M,  IMl) 

APPEAL  by  rlBlfUff  f"wn  »  Jndfmmt  of 
ihe  General  Term  of  tbe  Supreiite  Cuiirt, 
Founli  Depatlmi'Dt,  afllnniog  aJuO^mrnt  at 
ilie  OnoudHca  Special  Term  Id  favor  or  d» 
fi-nttaot  Uublicl)  fn  an  aclinn  lo  rrcnvn  Ibe 
procredt  of  oerlnfn  oomnierrlpl  pnppf  "ent  W 
IIulibeli'B  Nssig^ior  for  collectloiL    BMtned, 

Slalement  t^  Peokham,  •/'..■ 

TliU  Is  an  appeitl  from  a  JnileTnent  of  Ibt 
(rrDeral  lerm,  ifllitnirig  a  Judgmi-nt  fn  fnvorof 
llie  respondt-nt,  Uiibbelt,  eoiurMl  upoa  tbe  de- 
cision of  ■  slnp'le  Judtce  al  speriHl  ti-rm.  Tbe 
followinfT  xre  ibe  malerlHl  fnrU.  ae  found  lif 
the  jiiacii-e  trying  ibe  cauee:  The  plninliff  la  a 
duly  conBlliulnl  beoking  cnrpijnilinn,  binled 
aoJ  doing  busiaeu  in  tbe  Ciij  of  Net*  York. 


Noca  —  Bank  eoiuetiont:  tiJltetlon  tf  pap*r  ta- 
dttnea  (n  Uanli, 
It  a  benk  to  wbom  paper  lodoreed  In  blank  ti 
•ent  for  oolleotlon  taaa  notice  that  tbe  tranaTolttlng 
bank  Inuuo  Interest  Iniucb  paper,  and  tbat  It  act- 
ed merely  M  B«i>nt  In  forwurdinx  tbe  paper,  Uie 
oolleailnK  bank  O:innot  retain  theproeeeda  tbereiif 
for  a  general  balance  of  tbe  account  of  the  trsne- 
mli ting  bank;  even  If  there  waa  no  noUcettaeool- 
leollng  hank  he*  no  Ilea  u  agalnit  the  true  owner 
unlewadvanoea  have  been  made  on  the  taltb  of  ic 
Dank  of  the  Uetropolla  v.  New  Bnglatid  Dank,  IT 
V.B.II  How.  SUflt  Uad.4U9)r  nockettv.UeyDolds, 
G  CoDt.  Hep.  G£l,  Ut  Pa.  3E8;  Tan  Araee  T.  Bank  of 
Troy,  8  Barb.  812. 

Where  a  penun  depoelta  a  check  wWia  bank  for 
collection  In  the  atMcnoeof  any  ipeolal  oontiact, 
the  pi  nperty  in  tbe  check  retnalni  In  blm  aXhougb 
It  U  Indorved  In  blank,  and  the  bank  merely  be- 
oomes  hto  agent  for  lia  aollectlon.  Baltiaob  r. 
Frellngbuyeen.  ISFed.  Etep.  Vn. 

A  bank  receiving  from  another  for  oolleotlon 
notee  Indnned  in  blank  obtaloi  no  better  title  to 
them  or  the  proeeedt  than  tbe  remitting  bank  had, 
iioleai  It  become!  a  purohoaer  for  ralue  without 
notice  of  any  defect  of  title;  and  the  mem  (act  that 
it  bai  a  general  balance  agalnit  the  remitting  bank 
will  not  constitute  It  a  holder  for  value.  McBiide 
V.  Farmera  Bank.  XV.Y.iBO. 

A  hank  which  coUeet*  dnfti  lent  to  It  foi 
lection  cannot  let  off  tbe  proceed!  agalnat  a 
dehledneai  of  the  tianimKtlng  bank  even  although 


•trioMre  Indoivtment,  and  It  wai  held  that  If  hank- 

dlaoounltHl  a  bUI  ao  Indnraed,  for  tbe  ln<1<>mc^ 

n  mlaapplled  the  proceeds,  tbe  bank  was  llalile 

the  owner  of  tbe  bill  for  Its  amount  wben  pold 

by  ttM  drawee.    SIgoumey  v.  Lloyd,  t  Ouiu.  *  0- 

-a. 

In  White  T.  Hlnen  Mat  Dank.  101 TJ.  0.  dBS  cn  I. 
ed.  am.  tbe  oonrt  regards  the  qimllon  of  whetlitr 
nota  reatrlotlve  Indorsement  by  tbepvee  of  a 
ft  dlrectlDK  payment  lo  tbe  Indorsee  for  ae> 
intof  the  payee,  would  transfer  the  title  to  the 
paper  as  one  of  Drat  Impression  and  relieea  to  de- 
cide It.  but  strongly  Inttmntes  that  such  Indora^ 
ment  would  tranaler  nelthi  ■  tftle  to  the  paper  nor 
iheownerahip  of  tbe  money  wben  reoelvad. 

TroTer  will  He  for  bills  of  czohanKe  Indorsed  to 
■n  agent  of  the  plalatlffsoronler  for  their  aocnuDt 
and  deposited  wltb  the  defendants  by  such  aaent 
as  a  security  (or  past  and  future  adranoea  by  lb* 
defendants  to  him.  Treuttel  t.  Barandon,  S  Taunb 


alltb 


relnbl 


boa  been  given  on  tbe  faith  of  such  drafts  and 
there  has  been  no  alteration  Id  tbe  altuatlon  of 
parties  because  tbeieoL    Lawrence 
Bank,  S  Conn.  UL 

ETsct  </ rsstrleMM  tattorsoRSfil. 
In  England  It  seems  tohaTebi«n  well  settle)!  IB 
1838  that  an  Indorsement  "for  my  use"  was 
7L.K.A. 


An  Ind 

oommerclnl  paper,  la  noilce  to  all  parties  subee- 
ouently  dealing  therewith  that  the  owner  has  net 
tianEfeired  the  Utle  Ibcrero.  and  suhaequanl  hold- 
ers can  only  suooeed  to  the  rights  oonfened  by 
the  restrictive  Indorsem^nL  Bank  of  Uelropolli 
v.  First  Nut.  Bank.  IV  Fed.  Rep  801,  K  Blstohf.  M 
FlrstNat.  Rank  T.  Beoo  no.  Bank,  1  MoCiary.W. 
3  Fed.  Rep.  W7;  Lee  v.  CbilDouthe  Itraoob  Bunk.  1 
Bond.  387;  Ouain  r.  Wilson,  G1  Iowa,  15;  Hoffoun 
V.  First  Nat.  Hank,  4B  N.  J.  L.  IM;  Tbompwin  r. 
Olouuester  Qty  Rav.  Inst.  (N.  JJB Cent.  Uap.KX 
8nee  v.  Premat.  1 A  tk.  US. 

The  reatrlcUve  Indonement  Is  nottoe  tbatstnat 
sttachea  to  tbe  paper  and  the  collecting  bank  be- 
comes  liable  to  the  owner  It  It  diverts  tbe  proceedi 
Into  another  ohanneL  Blaine  v.  Bourne,  11 B-  L 
UB:  CeoU  Bank  y.nniata  Bank,  BlbLlM 


1889. 
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On,  and  for  manr  years  prior  to  December  0, 
1884,  Uie  defenaants  J.  Formao  and  Alfred 
Wilkinson  were  copartners,  doini?  basiness  un- 
der the  firm  name  of  Wilkinson  &  Co..  ss  pri- 
vate bankers  at  the  City  of  Syracuse,  N.  Y. 
For  a  number  of  years  prior  to  December  0, 
1884,  the  plaintiff  bad  been  accustomed  to  for- 
"ward  to'  the  firm  of  Wilkinson  A  Co.,  for  col- 
lection, checks,  drafts  and  notes  belonging  to 
It,  and  made  payable  at  different  places,  at  the 
City  of  Syracuse  and  Ticinity,  the  Ann  being 
the  corrfspondents  of  the  plaintiff  in  that  por- 
tion of  the  State.  The  course  of  business  pur- 
sued by  the  plaintiff  and  the  firm  of  Wilkinson 
A  Co.  iK'as  as  follows:  The  plaintiff  upon  re- 
ceiving checks,  drafts  and  notes  payable  at 
Syracuse  or  its  vicinity,  made  upon  such  paper 
an  indorsement  in  the  following  terms: 

"  Pay  Wilkinson  &  Co.,  or  order  for  colL 
for  account  of  National  Butchers  A  Drovers 
Bank  of  the  City  of  New  York.  W.  U.  Chase, 
Cash." 

The  plaintiff  thereupon  inclosed  said  checks, 
drafts  and  notes  in  a  letter  addressed  to  the 
firm  of  Wilkinson  A  Co.,  which  was  in  the 
following  form: 

National  Butchers  A  Drovers    Bank,  N. 
T.  IJ^. 
Messrs.  Wilkinson  &  Co. 
Dear  Sirs:    Your  favor  of  the  — inst.  is  re- 
ceived, with  inclosures,  as  stated.    I  inolose 
for  collection  and  credit  bills  as  stated  below. 
Respectfully  yours, 

William  H.  Chase,  Cashier. 


Whereupon  follows  an  ftemfr^  statement 
of  checks,  drafts,  etc.,  naming  the  bank  where 
payable,  the  city  where  such  bank  is  located, 
and  the  amount  of  the  checks,  drafts,  etc.  Ail 
above  the  itemized  statement  in  the  letter  waa 
in  print,  except  the  address,  "  Mensrs.  Wilkin- 
son &  Co."  Thereupon  the  plaintiff,  upon  its 
books,  charged  to  Wilkinson  &  Co.  the  various 
drafts,  checks,  etc.,  tljus  forwarded  to  them, 
and  upon  the  credit  side  of  their  account  cred* 
ited  them  for  whatever  mntipvs  were  remitted 
to  and  received  by  the  plaintiff  from  Wilkin- 
son A  Co.  The  charges  against  WiUiiison 
&  Co.  were  made  upon  the  ledger  of  tlie 
plaintiff  day  by  day,  as  the  checks,  drafts, 
etc.,  were  sent,  and  on  the  days  they  were 
sent.  Umm  receipt  by  Wilkinson  <&  Co.  of  the 
checks,  drafts,  etc.,  such  of  them  as  were  pay- 
able on  demand  were  immediately,  up^^n  ihdr 
receipt,  credited  to  the  account  of  the  plaintiff, 
kept  upon  the  books  of  Wilkinson  &  Co.,  for 
their  face  value.  Such  paper  as  was  not  payable 
on  demand,  but  had  some  time  to  run,  was  not 
entered  up<m  the  account  of  the  plaint  iff  until 
it  was  actually  paid.  Such  of  the  checks,  bills 
and  notes  as  were  payable  at  banks  of  the  Cn  v 
of  Syracuse  were  thereupon  collected  by  Wil- 
kinson &  Co.  through  the  clearing-house.  If 
any  of  the  paper,  however,  was  protested,  it 
was  charged  back  upon  the  books  of  Wilkin- 
son &  Co.  to  tiie  plaintiff,  and  returned  to  it» 
and  the  expenses  of  protest  charged  to  plniniiff. 
Such  of  the  paper  rcceiveii  by  Wilkinson  A 
Co.  from  the  plaintiff  as  was  payable  at  banks 
out  of  the  City  of  Syracuse  was  forwarded  by 


In  MoLeod  v.  Evans,  06  Wis.  401,  the  court  as- 
iomes  as  a  btisis  for  its  decision  that  the  proceeds 
of  a  draft  iriven  to  a  bank  for  colleotlon  constitute 
a  trust  fund  which  cannot  be  diverted  from  the 
purpoee  for  which  the  trust  was  constituted. 

Under  suob  indorsement  the  relation  created  be- 
tween the  tranamlttlnff  and  reoeivinir  bank  Is  mere- 
ly one  of  principal  and  agent,  which  no  act  of  the 
•gent  can  change,  and  the  owner  of  the  draft  may 
follow  and  recover  his  funds  so  long  as  they  can 
be  traeed  and  Identtfled.  First  Nat  Bank  v.  Arm- 
strong, 86  Fed.  Rep.  ISO. 

Title  to  oommcrciai  paper  received  for  ^collection 
by  a  bonk,  and  forwarded  to  Its  correspondent  in 
the  usual  course  of  business,  without  an  express 
agreement  in  reference  thereto,  does  not  rest  In 
suob  correspondent,  even  If  he  has  remitted  on 
general  account  In  anticipation  of  collection;  but 
title  passes  only  by  a  contract  to  that  effect,  to  be 
expressly  proved  or  Inferred  from  an  unequivocal 
course  of  deal Ing.  Amot  v.  Bingham,  56  Hun,  6i^ 
»  N.  Y.  8.  R.  878. 

Such  indorsement  placed  upon  paper  sent  by  one 
bank  to  another  will,  in  and  of  itself,  make  the  col- 
lecting bank  the  agent  of  the  transmitting  bank, 
and  will  prevent  the  title  to  the  paper  or  to  the 
proceeds  from  passing  to  the  collecting  bank;  but 
this  result  is  placed  beyond  rU  question  where  there 
is  a  contract  between  the  two  banks  that  all  paper 
sent  is  to  be  collected  and  the  proceeds  transmitted 
on  certain  specified  days  in  each  month  next  after 
ooUectlon.  Ck>mmeroial  Nat.  Bank  v.  Armstrong. 
aOFad.Bep.68i. 

Buoh  Indonement  lofll  not  pais  tiO^ 

It  seems  to  beunivemOy  held  that  an  Indorse- 
ment **For  collection**  will  prevent  the  Indorsee 
from  aoqulrlng  any  valid  title  to  the  paper  which 
he  can  either  transfer  or  rely  on  as  against  the  true 
owner. 

7  L.  U.  A. 


Such  is  the  New  York  rule.  National  Park  Bank 
V.  Seaboard  Bank.  lU  N.  Y.  28 ;  Diokerson  v.  Wa» 
son,  47  N.  Y.  439 :  Warner  v.  Lee,  6  N.  Y.  144 ;  People 
V.  Bank  of  DAUsville,  88  Hun,  187 ;  Hotlman  v.  Mil- 
ler, 9  Bosw.  884. 

It  has  been  so  held  in  Pennsylvania.  First  Nat» 
Bank  v.  Gregg,  70  Pa.  884. 

In  Minnesota.  Third  Nat.  Bank  v.  Clark,  28  Minn. 
868;  Hock  Co.  Nat  Bank  v.  Hollister,  2i  Minn.  885. 

In  Indiana.  Crown  Point  First  Nat^  Bank  v, 
Richmond  First  Nat.  Bank,  78  Ind.  Ml. 

In  MiBsouri.  Mechanics  Bank  v.  Valley  Paoldng 
Co.  70  Mo.  648. 

In  Bnglaud.  Williams  v.  SliadtMlt,  1  Cabab6  A 
E11is,628. 

And  such  also  Is  the  doctrine  held  in  the  follow- 
ing Federal  cases:  Levi  v.  Missouri  Nut.  Bank,  6 
Dill.  104;  lU  Armstrong,  83  Fed.  Rep.  406;  Fifth 
Nat.  Bank  v.  Armstrong,  40  Fed.  Rep.  40. 

In  Massachusetts  it  is  held  that  the  title  pasMd 
only  so  far  as  to  enable  the  indorsee  to  demand, 
receive  and  sue  for  the  money  to  be  paid.  The 
owner  may  control  his  pai  er  until  it  is  paid  and 
may  intercept  the  proceeds  thereof  to  the  lianrls  of 
an  intermediate  agent.  Frceman*s  Nat.  Bank  v« 
National  Tube  Works  (Mass.)  8  L.  R.  A.  — v 

I II  Mississippi  it  is  held  that  where  one  bank  sends 
to  another  a  draft  for  collection,  reslrictively  in- 
dorsed, the  receiving  bank  does  not  become  a  pur^ 
chaser  of  the  paper  fur  value,  although  the  for- 
warding bank  is  Indebted  to  it  on  account  of  col- 
lections and  has  failed  after  the  paper  is  sent.  In 
such  cases  the  owner  of  the  paper  may  stop  pay* 
ment  thereon  or  recover  the  proceeds  If  it  hat 
teen  paid,  although  he  Indoned  it  in  blank  to  the 
transmitting  bank.  First  Nat.  Bank  v.  Btrouss,  66 
470. 


In  general  eoXUetino  teak  ecmfioC  apply  proceeds. 
A  bonk  receiving  a  note  so  todursed  cannot  re- 
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Wilkinson  &  Co.  to  tlieir  own  correspoDdeDts 
at  tbe  cities  and  villages  where  such  payments 
were  to  be  made,  and  Wilkinson  &  Co.  re- 
ceived from  them  tbe  proceeds  of  such  paper 
when  collected.  On  Thursday  of  each  week 
Wilkinson  &  Co.  remitted  to  the  plainlifp,  by 
a  draft  on  New  York,  the  amount  standing  to 
the  credit  of  the  plaintifF  upon  their  books  up 
to  that  time,  less  about  i^  of  1  per  cent  for 
their  servicer.  These  remittances  were  gen- 
erally made  in  the  morning,  regardless  of 
whether  Wilkinson  &  Co.  had  at  the  time  ac- 
tually received  the  proceeds  of  all  the  checks, 
drafts,  etc. ,  which  then  stood  upon  its  book 
credited  to  the  plaintiff.  This  manner  of  do- 
ing business  had  been  carried  on  for  a  number 
of  years  prior  to  the  failure  of  Wilkinson  & 
Co.,  and  was  understood  by  the  plaintiff,  and 
was  the  existing  arrangement.  In  pursuance 
of  this  arrangement,  the  plaintiff  on  and  for  a 
number  of  davs  prior  to  December  8,  1884,  for- 
warded to  Wilkinson  &  Co.  various  drafts, 
checks  and  notes,  indorsed  by  the  plaintiff  in 
tbe  manner  above  described,  inclosed  in  letters 
in  the  form  specified,  amounting  in  all  to 
$14,260.36,  all  of  which,  except  time  collec- 
tions amounting  1o  (488.67,  were  credited  to 
the  plaintiff  upon  their  books.  From  this  total 
Wilkinson  &  Co.,  prior  to  December  if,  1884, 
had  sent. various  sums  for  collection  to  other 
agents,  leaving  a  balance  of  (18,822.48  to  be 
accounted  for.  Of  this  sum  there  had  been 
paid  to  and  received  by  Wilkinson  &  Co.,  on 
and  prior  to  December  9,  1884,  the  sum  of 
$9,195.60,  which  sum  was  received  by  Wil- 


kinson &  Co.  in  divers  sums  from  December 
4  to  December  9,  1884,  both  dates  inclusive, 
and  no  part  of  that  sum  has  been  paid  to  the 
plaintiff  but  ail  of  it  was  paid  out  by  Wilkin- 
son &  Co.  in  due  course  of  business  before  De- 
cember 9, 1884. 

On  the  9th  of  December,  1^84,  Wilkinson  A 
Co.  executed  and  delivered  to  the  defendant, 
Chailes  £.  Hubbell,  a  general  assignment  for 
the  benefit  of  their  creditors  of  their  property, 
both  real  and  personal,  and  Hubbell  diily  ac- 
cepted the  tnist  created,  and  duly  qualified  as 
such  assignee,  and  took  possession  thereunder 
on  the  morning  of  December  10,  18^,  said  as- 
signment being  duly  recorded  on  the  lOtb  day 
of  December,  1884.  Between  the  execution 
and  delivery  of  the  assignment  and  the  20ih  of 
February,  1885,  Hubbell,  as  such  assignee,  re- 
ceived of  the  checks,  drafts,  etc,  sent  by 
plaintiff  to  Wilkinson  &  Co.  the  sum  of 
$4,626.88,  being  the  balance  of  said  sum  of 
$18,822.48.  The  defendant  remitted  to  the 
plaintiff  $438.67  of  above  amount,  being  pro- 
ceeds of  time  paper  sent  for  collection,  as  to 
which  a  different  practice  bad  prevailed,  but 
defendant,  Hubbell,  as  such  assignee,  refused 
to  pay  tbe  balance  of  said  $4,626.83,  being  the 
sum  of  $4,188.16,  to  the  plaintiff. 

Prior  to  a  notice  of  tbe  plaintiff's  claim 

served  on  defendant,  Hubbell,  December  26, 

1884,  he  had,  as  assignee  of  Wilkinson  &  Co., 

received  from  the   entire  estate  the  sum    of 

'$10,908.36,     which    sum    included    all     but 

I  $295.48  of  the  above-named  amount,  $4,198.16, 

I  and  the  assignee,  prior  to  receiving  the  notice. 


tatn  the  proceeds  to  apply  to  a  balance  due  from 
the  bank  sending:  It,  unless  authorized  by  some 
oouTse  of  dealing,  or  by  some  other  matter  outside 
of  the  Indorsement.  Sweeny  v.  Baster,  68  U.  S.  1 
Wall.  166  a7  L.  ed.  esi);  Stark  v.  U.  S.  Nat.  Bank,  41 
Hun.  606. 

Abankwbich  bas  received  from  Its  correspon- 
dent a  draft  indorsed  *'For  collection**  which  is  in- 
dorsed in  like  manner  to  its  correspondent,  cannot 
apply  tbe  proceeds  to  tbe  latter*s  debt  and  refuse 
to  pay  tbe  owner.  City  Bank  of  Sherman  v.  Weiss, 
67  Tex.  381. 

Where  a  draft  sent  to  a  bank  for  collection  was 
paid  by  the  drawee  by  check,  which  the  bank  col- 
lected ttaroufrb  the  clearing  house,  and  a  memoran- 
dum was  placed  with  the  t)ank*s  cash  to  indicate 
that  the  proceeds  of  the  draft  was  tbe  property  of 
tbe  sender,  and  tbe  next  morning  tbe  bank  was 
dosed  and  the  receiver  credited  such  proceeds  to 
the  sender  of  tbe  draft  on  the  books  of  tbe  bank, 
the  sender  can  recover  tbe  same,  as  tbe  fund  was 
not  BO  mingled  that  it  could  not  be  traced  and 
identified.  First  Nat  Bank  v.  Armstrong,  86  Fed. 
i:ep.  SO. 

What  wUl  give  edlUctino  hcmk  a  right  to  apply  pro- 
ceeds. 

It  appears  to  be  well  settled  that  the  mere  credit- 
ing of  tbe  amount  of  the  draft  upon  tbe  account  of 
the  transmitting  bank  will  not  give  the  collecting 
bank  any  claim  thereon  prior  to  its  collection,  at 
least  if  tbe  credit  is  not  an  absolute  one  but  is  made 
**Bubject  to  payment"  Fifth  Nat  Bonk  v.  Arm- 
strong, 40  Fed.  Rep.  46 ;  First  Nat  Bank  v.  Beno 
Co.  Bank,  8  Fed.  Rep.  237, 1  McCrary,  48L 

It  Is  also  held  that  such  crediting  of  moneys  col- 
lected on  bills  and  notes  remitted  for  collection 
does  not  prevent  the  real  owner  of  such  bills  and 
notes  from  reclaiming  ^e  proceeds  in  tbe  hands  of 
the  collecting  banker.  Arnold  v.  dark,  1  Sandf. 
401 ;  Lawrence  v.  Stonington  Bank,  6  Conn.  681. 

7  L.  R.  A. 


On  tbe  contrary,  it  baa  been  held  in  Ohio  that  the 
receipt  of  the  proceeds  of  a  draft  by  a  coU(K;ting 
bank,  and  the  entry  of  such  proceeds  on  its  books 
to  the  credit  of  the  transmitting  bank,  which  is  aft 
the  time  an  apparently  solvent  institution,  and 
there  being  no  notice  but  that  tbe  draft  was  its 
absolute  property,  is  a  payment  to  the  transmitting 
bank  which  relieves  the  collecting  bank  from  all 
liability  to  the  owner  of  the  draft  Beeves  v.  State 
Bank, »  Ohio  St  465. 

It  is,  however,  intimated  in  that  case  that  befor* 
the  collection  of  the  draft  its  owner  may,  by  noti- 
fioation  t<]^  the  collecting  t)ank,  make  it  his  agent 
and  thereafter  control  the  application  of  the  pro- 
ceeds.   Id.  484. 

Effect  of  advaneea  and  onerdrafta. 

An  advance  made  by  a  collecting  bank  on  tbm 
faith  of  a  draft  sent  it  for  collection  and  so  in- 
dorsed will  give  it  no  right  to  retain  the  proceeds 
thereof  as  against  the  true  owner.  First  Nat  Bank 
V.  Bank  of  Monroe,  88  Fed.  Rep.  408. 

Where  one  bank  receives  from  another  a  draft 
belonging  to  a  customer,  for  collection  merclyt 
without  advancing  any  money  or  giving  any  credit 
thereon,  it  has  no  title  to  the  draft  which  wUl  au- 
thorize it  to  retaUi  tbe  moneys  received  thereon,  as 
against  the  true  owner,  on  account  of  overdrafts 
of  the  remitting  bank.  Lindauer  v.  Fourth  Nat 
Bank,  65  Barb.  75;  Dod  v.  FOurth  Nat  Bank.  9 
Barb.  285 ;  MoBride  v.  Farmras  Bank,  25  Barb.  6S7; 
Commercial  Bank  v.  Maine  Bank,  1  Trans.  App.  808; 
8  Keyes,  887. 

Ahaciute  ortdU  of  amounL 
The  deposit  of  a  check  in  a  bank,  and  tbe  oredlt^ 
with  the  depoeitor*8  consent,  of  the  amount  tbei^ 
of  in  bis  pass  book  as  cash,  vests  title  to  tbe  obeok 
in  the  bank,  and  tbe  depositor  thereby  loses  all  con- 
trol over  it  Metropolitan  Nat  Bank  v.  Loyd,  9 
N.Y.  580. 


Kkw  Yobx  Coubt  of  Appsali. 


Not. 


all  others;  therefore  these  restrlctiye  iDdoree- 
ments  upnn  this  paper  must  eovern. 

Hk  parte  Pease,  19  Yes.  Jr.  25;  Eo  parU 
Thompt-m,  1  Mont  A  MqcA.  102;  White  ▼. 
Jlinen  Nat.  Hank,  102  U.  8.  658(26  L.  ed.  250); 
Van  Amee  v.  B<inkof  Troy,  8  Barb.  812;  Fleople 
T.  City  Bank,  96  N.  Y.  87. 

This  restrictiye  form  of  ladorsement  and 
forwardiDff  the  fiaroe  for  collection  has  become 
a  part  of  the  law-mercbant  for  the  world  since 
the  decision  in  1701  of  ISdie  v.  East  India  Co., 
2  Burr.  12'^,  and  of  this  custom  courts  must 
take  judicial  notice. 

Jones  V.  Pepperearne,  23  L.  J.  N.  8.  Ch.  158; 
East  liaddam  Bank  y.  8eavil,  12  Conn.  814; 
Fabens  ▼.  Mercantile  Bank,  28  PiclL.  880; 
lierdianU  Bank  ▼.  Uall,  S^i  N.  Y.  845. 

These  collections  being  thus  restrlctiyely  in- 
dorsed by  the  plalntiSr  tor  «  (specific  purpose, 
•ucb  indorsement  conferred  no  title  to  the 
same  nor  to  the  proceeds  thereof,  upon  Wil- 
Linson  &  Co.,  or  siiid  Hubbeil,  but  the  same 
remained  in  the  plaintiff. 

8nes  y.  JVescot,  1  Atk.  249;  Aneher  v.  Bank 
€f  Knoland,  2  Dou^.  687:  Bdis  y.  East  India 
Co,  2  Burr.  1227;  Sigovrney  y.  Uoyd,  8  Barn. 
&  C.  623;  WIdts  v.  Min/ers  Nat.  Bank,  iupra; 
Montgomery  (Jo.  Bank  ▼.  Albany  City  Bank,  7 
K.  Y.  400;  People  v.  Danstifle  Bank,  89  Hun, 
lb8;  MeHritie  ▼.  Farmers  Bank,  26  N.  Y.  450. 

A  banii  does  not  become  the  bona  fide  holder 
of  pnpt* r  sent  it  for  collection  unless  it  makes 
611  b^q lien t  advances  upon  the  faitli  of  the  spO' 
citic  paper  in  question. 

ArnoUi  y.  dark,  1  Bandf.  401 ;  West  y.  Ameri- 


can  Exeihangs  Bank,  4i  Barb.  175;  MeBrids  y. 
Farmers  Bank,  supra;  Hoffman  t.  MUisr^  9 
Bosw.  884. 

In  the  case  at  bar  there  are  oo  mutual  ac- 
counts or  ool'ections;  hence  the  plaintiff  did 
not  part  with  its  title  to  tbese  collecttoDa  nor 
to  the  avails  thereof,  nor  did  the  same  paaa  to 
Willcinson  &  Co. 

White  y.  Miners  Nat.  Bank,  Pmie  T.  Dans- 
vil'e  Bank,  Van  Amee  y.  Bank  of  Trny,  supra; 
Diekersoa  t.  Wason,  47  N.  Y.  439;  Seatt  y.  Ocean 
Bahk,  28  N.  Y.  289;  McBrvie  T.  Farmers 
Bank,  supra;  Commercial  Bank  t.  Marine 
Bank,  8  Reyes,  837;  Montgomery  Co,  Banky. 
Albany  City  Bank,  supra;  Sigour^ey  T.  Lloyd, 

8  Barn.  &  C.  622,  5  Bing.  635. 

As  no  title  to  said  collections  or  the  pro- 
ceeds thereof  passed  to  or  vested  in  WilkiDsoD 
&  Co.,  it  follows  that  no  title  to  the  same  pa  aed 
or  vested  in  said  assignee  bj  Tirtue  of  said  as- 
signment. 

'Be  Howe,  1  Palij^e,  125;  Shirley  y.  Congress 
Steam  Sujar  Refinery,  2  EJw.  Ch.  518;  Addi- 
son y.  Bvrckmyer,  4  Sandf.  Ch.  408;  I^wr  t. 
Bonnaffe.  2  Barb.  475:2  8ugd.  Vend,  and  P.  pp. 
74,  75;  PeopU  y.  DansviUe  Bank,  89  Hun,  189; 
BiFhop,  Insolv.  Debtors,  2d  ed.  801;  Van  Heu- 
seny.  Itadcliff,  17  N.  Y.  584:  OiUs  y.  Perkins, 

9  East,  12;  Thompson  y.  Giles,  Z  Dow.  &  Ry. 
742;  Carpenter  ▼.  Marnel,  8  Bos.  &  P.  40; 
Hhoades  ▼.  BlacHston,  106  Mass.  834;  B»aUy. 
HarreU,  7  Nat.  Bankr.  Reg.  400;  lie  EimbaU, 

1  Nat.  Bankr.  Reg.  XLII.  (19J);  Be  Hatnbrig/a, 

2  Nat.  Bankr.  Reg.  157. 

Hubbell,  as  assignee,  acted  in  such  a  ne^li- 


Proceeds  in  hands  oj  receiver. 

Tlie  transmitting  bank  oan  recover  from  the  re- 
ceiver of  the  collecting  bonk,  which  bos  failed, 
only  such  portion  of  the  prooeeds  as  it  shows  has 
oorae  into  the  receiver's  possession.  Commercial 
Mat.  Dank  v.  Armstrong,  8U  Fed.  Bep.  6Si. 

IZtfW  euZit^  affected  by  repudiation  of  doctrine  of 
suh^agency  of  eoUecting  bank, 

A  class  of  cases  of  which  Hoover  ▼.  Wise,  01  U. 
8. 808  (28  L.  ed.  802) ;  Allen  v.  Merchants  Dank,  23 
TVeiid.  215;  Montfcomory  Co.  Bank  v.  Albany  City 
Bonk,  7  N.  Y.  458;  Commercial  Bank  v.  Union 
Bonk,  11  N.  Y.  203;  Ayrault  v.  Pacific  Bank,  47  N. 
Y.  570;  Mackersy  v.  Ramsuys,  9  Clark  &  F.  818,  and 
Braiistreet  v.  Bverson,  78  Pa.  124,— are  types,  have 
bold  that  the  bank  to  whom  a  draft  is  given  for 
oollcction  cannot  appoint  a  sub-agent  for  the 
owner,  but  that  its  correspondent  is  its  agent  for 
whose  conduct  it  alone  is  answerable  and  whose 
actions  It  alone  can  control,  and  that  consequently 
no  privity  exists  between  the  owner  of  the  draft 
and  the  collectlnflr  tiank,  which  will  sustain  a  suit 
by  t  .e  former  against  the  latter.  The  Supreme 
Court  of  Ohio  in  Heeves  v.  State  Bank,  8  Ohio  St. 
405.  applied  this  doctrine  to  the  right  of  the  owner 
to  recover  the  proceeds  of  a  collected  draft  from 
the  collecting  bank  and  refused  to  permit  a  recov- 
ery. And  the  same  ruling  was  afterwards  made  in 
the  United  States  Circuit  Court  for  the  Northern 
District  of  Tllinois  (Hopkins,  J.).  Hyde  v.  First  Nat 
Bank,  7  Blss.  150;  and  it  has  been  the  ground  for  one 
or  two  recent  dissenting  opinions  by  federal 
Judges. 

Batik  for  eoHeetion;  Hahaityfor  n«(^t  srdefanUl 
of  oorreepondents  and  aoents. 

A  bank  receiving  a  draft  or  bill  of  exchange  in 
ime  State  for  ool  lection  in  another  State,  from  a 
drawee  residing  there,  is  liable  for  neglect  of  dut/ 

7L.  R.A. 


I  occurring  in  its  collection,  whether  arising  from 
'  the  default  of  its  own  oflloers  or  from  that  of  Us 
correspondent  in  the  other  State,  or  of  an  agent 
employed  by  such  corresi^ondent,  in  the  absence  of 
any  ezpre.'S  or  Implied  contract  vtucying  such  lia- 
bility. Bzchange  Nat.  Bank  v.  Third  Nat^  Bnnk, 
112  U.  S.  278  (28  L.  ed.  TS) ;  Tradesman's  Nat.  Book 
V.  Third  Nat.  Bank,  112  U.  S.  293  C-S  L.  ed.  7S8i; 
Montgomery  County  Bank  v.  Albany  City  Bank,  7 
N.  Y.  4£iO';  Commercial  Bank  v.  Union  Bank,  11  N. 
Y.  203;  Allen  v.  Merchants  Bank,  22  Wend.  215; 
Bank  of  Orleans  v.  Smith,  8  HUl,  SOO. 

The  same  doctrine  has  been  held  in  Indiana  (Ty- 
son V.  State  Bank,  8  Blackf.  225 :  Abbott  v.  Smith, 
4  Ind.  4SS):  In  Michigan  (Simpson  v.  Waldby.  8 
West.  Hep.  158, 83  Mich.  48B> ;  in  Montana  (Power  v. 
Flret  Nat.  Bank.  8  Mont.  251) ;  in  New  Jersey  (Titus 
V.  Mechanics  Nat.  Bank,  86  N.  J.  L.  588) ;  in  Ohio 
(Reeves  v.  State  Bank,  8  Ohio  St.  465),  and  in  Penn- 
sylvania. Wlngate  v.  Mechanics  Bank,  )0  Pa.  lOL, 
Compare,  however.  Merchants  Nat.  Bank  v.  Good- 
man, 1  Cent.  Rep.  427,  10»  Pa.  422;  and  see.  in  sup- 
port of  the  doctrine,  Kent  v.  Dawson  Bank,  IS 
lilatchf.287;  Taberv.Perrot,2GAlLM5;  Van  Wart 
v.  Woolley,  8  Bam.  A  a  438 ;  Mackersy  ▼.  Bamaays, 
9  Clark  ft  F.  818.  „    ^^       ^^ 

Where  a  bank  receives  a  note  for  oolleotlon,  its 
position  is  that  of  an  independent  contraotor,  anA 
the  instruments  employed  by  it  are  its  agents  and 
not  the  sub-agents  of  the  owner  of  the  note. 
Hoover  V.  Wise,  81  U.a  808(28  L. ed.  8B» :  Brad- 
street  V.  Evereon,  73  Pa.  124 ;  Lewis  VvPook,  10  Ala. 
142;  Cobb  v.  Beoke,  8  Ad.  &  BL  N.  a  «l 

The  case  of  Britten  v.  NIccoUs,  104  U.  B»  Tw  (WU 
ed.  917»,  was  one  in  which  the  defendant  aoCea 
under  specific  directions  from  the  plaintiff. 

Where  a  check  is  received  on  deposit  sm  oasb,  tli» 
depositor  to  conUnue  liable  st  indoner  until  pay- 
ment, the  bank  Is  bound,  equally  with  the  o—i»- 
oeiving  the  check  f  or  ooUeoUon,  to  use  dlilgeoaa  to 


im. 
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l^ciit  manner  In  fbe  maDaffement  of  the  assigned 
catate  of  Wilkinson  A  Co.  thai  he  should  be 
held  liable  to  the  plaintifl  for  the  avails  of  its 
eotlectioDS  received  by  him  after  Deoember  9, 
1884 

liidtfiMy.  White,  7  N.  T.  488. 

The  assignee  is  not  a  trustee  for  his  assiirnors 
alone,  but  he  is  a  trustee  for  all  persons  inter- 
ested in  the  assiipied  estate. 

Bishop,  AssignuL  8d  ed.  808,  g  383:  Afum. 
T.  (Jelucke^  5  UuD.  345,  and  cases  cited  therein. 

And  it  was  his  duly  to  have  asceriainod 
bevond  any  doubt  to  whom  this  $8,587.88 
helonffed  before  he  paid  it  to  any*  'ne. 

Bishop,  Assignm.  3d  ed.  p.  808;  Anon,  ▼. 
Odpeke,  5  Uun,  245;  JBMpman's  Fetitian,  I 
Abb.  N.  C.  408. 

PlaintiiT  is  eofitled  to  recover  againpt  Hub- 
bell  either  individually  or  as  such  assignee. 

Van  Heuien  v.  BouieUff,  OiU§  v.  Perlinn, 
TJunnpton  v.  Oile»,  Carpenter  T.  JiarneU  and 
BItoadee  v.  Blackiiion,  supra. 

Mr.  lionis  BIarshjtli»  for  respondent: 

By  virtue  of  the  course  of  business  pursued 
between  the  plaiotiil  and  Wilkinson  &  Co.,  the 
latter  were,  upon  receipt  by  them  of  tbe  checks, 
drafts,  etc.,  forwarded  to  them  by  the  plaintiff 
for  collection  and  credit,  and  by  the  giving 
of  credit  to  the  plaintiff  for  the  amount  of 
such  checks,  drafts,  etc.,  invested  with  the 
title  to  the  proceeds  thereof. 

Ofark  T.  MereltanU  Bank,  3  N.  Y.  830; 
Brigge  v.  Central  Nat.  Bank,  89  N.  Y.  183. 
8ee  also  Brigge  v.  Central  Nat  Bank,  61  How. 
Pr.  250;  Metropolitan  Nat.  Bank  v.  I^oyd,  00 
N.  Y.  580;  Pkople  v.  City  Bank,  98  N.  Y.  582; 


Charlotte  Iron  Works  t.  Am.  Exch.  Nat.  Hank, 
84  Hun,  36:  Commercial  /tank  v.  Hughes,  17 
Wend.  94;  .Mna  Nat,  Bank  t.  Fourth  Nat. 
Bank,  46  N.  Y.  83;  PeopU  v.  Merchants  d  M. 
Rank,  78  N.  Y.  360;  C/iapman  t.  White,  6  N. 
Y.  413. 

Assuming  that  no  title  was  conferred  apoQ 
Wilkinson  &  Co.,  to  tbe  checks,  drafts,  etc.» 
remitted  to  it  by  the  plaintiff,  the  latter  is  enti* 
tied  to  no  relief  against  their  assignee  or  re- 
ceivers for  the  moneys  which  Wilkinson  ik 
Co.  collected  prior  to  their  assignment,  the 
pr<>ceedsof  such  checks  and  drafts  having  been 
paid  out  prior  to  that  time. 

Cavin  v.  QUason,  7  Cent.  Rep.  335,  105  N. 
Y.  356;  FerrU  v.  Van  Veehten,  73  N  Y.  113; 
BaH  V.  BuUley,  3  £dw.  Ch.  71;  Dows  v.  Kid- 
der, 84  N.  Y.  181;  Hutler  v.  Sprague,  66  N.  Y. 
393;  reopls  V.  Merefiants  A  M.  Bank,  supra; 
Cook  V.  Ttdls,  85  U.  S.  18  Wail.  833  (31  L.  ed. 
9;i3};  Biggins  v.  Uiggins,  14  Abb.  N.  C.  24. 

The  plaintiff  is  entitled  to  no  relief  against 
their  asRignce  or  receivers  with  respect  to  the 
proceeds  of  such  paper  as  was  received  by  the 
assignee,  he  having  expended  them  in  good 
faith  and  without  notice  of  any  pretended 
eouitius  of  the  plaintiff  prior  to  the  muking 
of  anv  demand  or  the  service  of  any  notice  by 
the  plaintiff  upon  him. 

Goodwin  v.  WertMmer,  99  N.  Y.  149; 
Southwiek  v.  First  Nat.  Bank,  84  N.  Y.  4  30; 
Jesstp  V.  Miller,  3  Abb.  App.  Dec.  419;  liaU 
V.  Robinson,  3  N.  Y.  393;  /Uiss  v.  Coitle,  83 
Barb.  833;  Stevens  v.  Uvtle,  83  Barb.  171;  Seo- 
field  V.  WhiteUoge,  49  K  Y.  259, 

Even  where  an  assignment  is  fraudulent,  if 


eoUcwtiny ;  It  should  employ  an  agent  to  make  de- 
mand and  reoelve  payment.  If  the  bank  transmits 
tbe  instrument  directly  to  the  maker,  tt  acts  at  its 
perlL  Merchania  Nat.  Bank  v.  Goodman,  1  Cent. 
Bep.  427, 109  Pa.  42S;  German  Mat.  Bank  v.  Burns, 
12  Colo.  680. 

A  contrary  doctrine,  that  It«  IfablUty  tn  taking 
the  drafts  for  oolleotlon,  ejrtended  merely  to  tbe  ex- 
ercise of  due  care  in  tbe  selection  of  a  competent 
agent,  and  to  the  transmission  of  the  drafts  to  such 
agent  with  proper  instructions ;  and  that  the  bank 
selected  was  not  Its  agent  but  tbe  agent  of  the 
plaintiff,  and  for  whose  default  defendant,  exer- 
cising due  care  In  the  selection  of  that  bank  as  col- 
lecting agent,  Is  not  liable,  Is  held  In  Oonnectlout 
(Lawrence  v.  Stonlngton  Bank,  6  Conn.  6:21 :  Bast 
Haddam  Bank  v.  ScovU,  12  Conn.  808) ;  In  Illinois 
(^tna  Ins.  Co.  v.  Alton  aty  Bank,  26  lU.  248) ;  in 
Iowa  (Guelioh  v.  National  State  Bnnk,  66  Iowa,  484) ; 
In  Maryland  (Jackson  v.  Union  Bank,  6  Harr.  ft  J. 
140) ;  In  Massachusetts  (Fabena  v.  Mercantile  Bank, 
28  Pick.  880 ;  Dorchester  ft  M.  Bank  v.  New  England 
Bank,  1  Cush.  177) ;  in  Missouri  (Mllllkln  v.  8hap- 
leigh.  80  Mo.  600:  Daly  v.  Butchers  ft  D.  Bank,  66 
Mo.  04) :  in  Tennessee  (Bank  of  Louisville  v.  First 
Mat.  Bank,  8  Baxt.  101),  and  In  Wisconsin.  Stacy  v. 
Dane  County  Bank,  12  Wis.  689. 

An  agent  with  whom  a  check  or  bill  Is  deposited 
for  ooUection  must  transmit  It  to  a  suitable  agent 
to  demand  pasrment  in  such  manner  that  no  loss 
may  happen  either  to  tbe  depositor,  Indorser  or  In- 
dorsee, or  holder ;  it  must  be  someone  other  than 
the  party  who  Is  to  make  payment.  Drovers  Nat. 
Bank  v.  Anglo-American  P.  ft  P.  Go.  4  West.  Rep. 
140. 117  IlL  100;  Merchants  Nat.  Bank  v.  Goodman* 
I  Cent.  Rep.  427, 100  Pa.  422. 

A  bank  Is  not  the  agent  of  the  payee  for  oolleo- 
tlon of  bonds  not  deposited  with  it,  although  pay- 
7L,K.A. 


I  able  there.  Ward  v.  Smith,  74  U.  S.  7  Wall.  447  (1» 
L.  ed.  207). 

When  an  obligation  Is  lodged  with  a  bank  for 
collection,  the  bank  becomes  the  agent  of  the 
payee  or  obligee  to  receive  payment.    Ihid* 

A  coDectlug  bank  Is  tbe  agent  of  the  holder  of 
the  note,  and  In  no  sense  the  agent  of  the  maker. 
Dodge  V.  Freedman*s  Sav.  ft  Trust  0>.  08  U.  B.  870 
(;»  L.  ed.  920). 

Consequently,  it  may  so  aot  as  to  discharge  the 
drawer,  without  becoming  liable  to  its  principal. 
Bank  of  Washington  v.  Triplett,  20  U.  8. 1  Pet.  26  (7 
L.ed.87). 

The  president  of  a  bank  at  which  a  note  Is  pay- 
able may,  without  special  authority,  agree  to  re> 
celve  the  money  through  an  agentat  another  place. 
Vilas  Nat.  Bank  v.  Strait,  2  New  Bng.  Bep.  112, 68 
Vt.448. 

A  bank  which  receives  drafts  with  bills  of  lading 
of  wheat  from  another  bank,  and  Instruct  lons'to 
deliver  the  wheat  to  another,  on  payment  of  the 
drafts,  becomes  the  agent  of  the  tran*)mittlng  bank, 
and  ^ould  not  deliver  the  wheat  until  all  drafts 
drawn  against  each  cargo  are  paid.  Milwaukoe 
Nat.  Bank  v.  City  Bank,  100  U.  &  068  (28  L.  ed.  417). 

Duties,  rUfiOs^  oUigatione  and  UaiMUUes  d  lioiiai  for 

eolluMon. 

The  deposit  In  one  bank,  of  a  bill  to  be  collected 
in  another.  Is  a  common  usage,  and  the  duty  of  the 
bank  receiving  such  blU  Is  precisely  the  same  who- 
ever may  be  the  owner:  and  if  unwilling  to  under- 
take the  collection,  the  duty  ought  to  be  declined. 
Bank  of  Waahlngton  v.  Trtplett,  20  U.  8. 1  Pet^  2» 
(7  L..ed.  87). 

A  bank  holding  a  oheok  for  collection  has  n» 
right,  unleasspeoiaUy  authociaad  to  doso,  to  aooepS 
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ihe  assignees  pay  over  the  proceeds  of  the  as- 
fiigneri  property  to  the  creditors  of  the  assignor 
in  pursuance  thereof  before  any  of  the  cred- 
itors obtain  a  general  or  specific  lie  n  upon  the 
assigned  property  by  a  creditor's  bill  or  attach- 
ment, the  other  creditors  cannot  compel  the 
assignee  to  account  to  them  for  such  property. 
Wakeman  v.  Grover,  4  Paige,  28,  affirmed, 
11  Wend.  187;  Ame8  y.  Blunt,  6  Paige,  18; 
/barney  v.  Griffin,  4  Sandf.  Ch.552;  AveriU  v. 
Laucki,  6  Barb.  470;  Be  Mitchell  ▼.  Tenant,  40 
Hun,  635;  CoUumb  v.  Bead,  24  N.  T.  606;  Svl- 
limn  V.  MiUer,  9  Cent.  Rep.  477, 103  N.  Y.  685; 
Herring  v.  New  T<yrk,  L.  E,  db  W.  B.  Oo.  7 
Cent.  Kep.  808, 105  N.  Y.  876;  Toung  t.  Bruih, 
^  N.  Y.  671. 


•/.,  delivered  the  opinion  of  the 
■court: 

The  defendant,  Hubbell,  as  one  defense  to 
the  claim  of  the  plaintiff,  insists  that  Wilkin- 
-son  &  Co.,  upon  the  receipt  by  them  of  the 
various  checks  and  drafts  or  other  pieces  of 
paper  payable  on  demand,  and  upon  the  cred- 
iting of  the  amounts  thereof  to  the  plaintiff 
ii^n  their  books,  without  waiting  for  the  pay- 
ment of  the  same,  became  the  owners  thereof, 
■and  that  these  facts  amounted  to  a  transfer  of 
the  title  to  the  paper  or  its  proceeds  to  Wilkin- 
son &  Co.  In  that  we  think  he  is  mistaken. 
The  indorsement  upon  each  piece  of  paper  was 
for  collection  simply,  and  by  virtue  of  that  in- 
•dorsement  no  title  passed  to  the  firm;  but,  on 
the  contrary,  it  became  simply  the  agent  of  the 
plaintiff  to  preseiit  the  paper,  demand  parent 
thereof,  and  remit  to  it.  Under  such  circum- 
stances, the  title  to  the  paper  remained  in  the 
party  sending  it.  Montgomery  Co,  Bank  v.  Al- 
bany City  Bank,  7  N.  Y.  459;  LHekerson  v.  Wo- 
son,  47  N.  Y.  489;  White  v,  Minen  Ifat.  Batik, 
102  U.  S.  668  [26  L.  ed.  250]. 

The  letter  accompanying  the  inclosures  of 
paper  amounted  simply  to  a  direction  to  credit 
after  the  collection  was  made,  and  up  to  the 
time  that  the  funds  were  actually  received  by 


the  firm  it  certainly  would  make  no  alteration 
in  the  law  relative  to  indorsement  for  collection 
only.  Nor  does  the  flndinff  of  the  learned  jus- 
tice at  special  term  as  to  the  custom  pursued 
between  the  parties  alter  the  law  in  regard  to 
the  title  to  the  paper  before  the  funds  arising 
from  the  payment  thereof  were  actually  re- 
ceived by  the  firm.  The  finding  shows  that 
the  credit  was  a  provisional  one  only.  It  was 
a  mere  matter  of  bookkeeping.  It  would  seem 
to  have  been  more  in  the  form  of  a  memoran- 
dum of  the  different  pieces  of  paper  received; 
because  if  any  were  not  paid,  such  as  went  to 
protest  were  at  once  charged  back  up<in  the 
books  of  the  firm  against  the  plaintiff,  and  re- 
turned to  it,  with  the  ezi)enses  of  protest  charged 
to  it.  The  firm  never  became  .absolutely  re- 
sponsible to  the  plaintiff  for  the  amount  of  these 
collections  until  the  collections  were  actually 
made,  and  the  proceeds  received  b^  them. 
The  property  in  these  different  pieces  of 
paper  therefore  never  vested  in  the  firm,  and 
the  firm  never  purchased  them  or  advanced 
any  money  upon  them.  Hence,  the  firm  never 
owned  them.  Scott  v.  Ocean  Bank,  23  N.  Y. 
289;  Dickereon  v.  Waton,  supra. 

These  pieces  of  paper  were  undoubtedly  sub- 
ject to  the  direction  of  the  plaintiff  at  any 
time  prior  to  their  payment,  and  it  would  have 
been  the  duty  of  the  firm  to  have  obeyed  such 
direction.  The  plaintiff  could  have  withdrawn 
the  paper,  or  made  such  other  disposition  of  it 
as  seemed  to  it  proper.  It  might  have  been 
liable  to  pay  the  firm  for  the  services  performed 
by  them ;  but  that  had  no  effect  or  bearing  upon 
the  tille  to  the  paper. 

The  cases  relied  on  by  the  counpel  for  the  de- 
fendant for  the  purpose  of  showing  title  in  the 
firm  were  decided  upon  an  essentially  different 
state  of  facts. 

In  Clark  v.  MerehanU  Bank^  2  N.  Y.  880,  the 
indorsement  was  in  blank,  which  the  court  said 
prima  facie  imported  a  transfer  of  the  title  to 
the  note,  and  that  it  was  not  sent  for  collection 
merely.    Upon  looking  at  the  other  facts  in  the 


anjrthing  In  lien  of  money.  Fifth  Nat.  Bank  v. 
Ashworth,  2  L.  R.  A.  481, 128  Pa.  212. 

The  reoelpt  by  a  bank  to  which  a  note  was  for- 
warded for  ooUection,  of  the  maker's  check  in  pay- 
ment thereof,  and  the  oanoellation  and  surrender 
•of  the  note,  deducting  the  amount  of  the  check 
from  the  maker's  account,  are  in  effect  a  collection 
•of  the  check  from  the  general  funds  In  the  hands 
•of  the  bank.  Arnot  v.  Bingham,  28  N.  Y.  81.  Bep. 
S78;  65  Uun,  663. 

By  the  law  of  Miteisslppl,  the  duty  of  a  bank  re- 
•celvlng  commercial  paper  for  collection,  in  case  of 
nonpayment,  is  to  place  the  paper  in  the  hands  of 
•a  notary  public,  to  be  proceeded  with  in  such  man- 
ner as  to  charge  the  parties  to  it  and  secure  the 
rights  of  the  real  owners :  and  the  bank  is  not  liable 
in  such  cases  for  the  failure  of  the  notary  to  per- 
form his  duty.  Britton  v.  Kioooils,  104  U.  &  767  (26 
li.  ed.  817). 

The  notary  Is  the  sub-agent  of  the  owner  of  the 
note,  and  as  such  is  liable  to  him ;  he  Is  not  the 
agent  of  the  bank.   Ibid* 

The  indorsing  hcmk  having  received  it  ftrom  a 
prior  indorser  on  deposit  and  given  him  credit 
tiierefor,  is  not  a  bona  fide  purchaser  for  value 
under  the  MissisBlppi  statute  giving  the  benefit  of 
•certain  defenses  and  set-offs  previous  to  notice  of 
assignment  as  though  the  suit  had  been  brought  liv 

7L.aA. 


the  payee.    First  Nat.  Bank  v.  Strauss,  W  Miss.  479L 

When  the  drawer  and  drawee  of  a  draft  proceed 
together  to  the  bank  to  deposit  the  draft  for  oolle<^ 
tion,  the  instruction  given  to  the  bank  officer  by 
the  parties  as  to  the  disposal  of  the  money  when 
oolieoted,  are  questions  of  fact ;  and  the  Judgment 
of  the  appellate  court  upon  those  questions  is  finaL 
International  Bank  v.  Ferris,  S  West.  Bep.  511, 118 
I1L465. 

A  bank  with  which  a  note  is  deposited  by  the 
payee,  for  collection,  cannot  refuse  to  return  the 
note,  or  its  proceeds,  to  the  depositor,  on  the 
ground  that  it  was  given  to  defraud  creditors  of  a 
third  person,  unless  the  bank  Is  one  of  those  cred- 
itors.  First  Nat  Bank  v.  Leppel,  8  Golo.  084. 

To  hold  a  bank  with  which  a  note  is  deposited  for 
collection,  as  garnishee,  a  special  notice  is  neces- 
sary, specifying  the  note  in  question  as  the  prop- 
erty of  a  person  other  than  the  depositor.    UHd, 

When  a  bank  became  an  agent  to  receive  and  to 
collect,  not  money,  but  Confederate  notes  or  prom- 
ises, the  obligation  it  assumed  was  to  pay  Confed- 
erate notes  when  they  should  be  demanded.  Plan- 
ters Bank  v.  Union  Bank,  88  U.  8. 18  Wall.  488(21  Lb 
ed.i78). 

Duties  and  liabilities  of  hank  reoelvtng  drafts  for 
collection.  See  noU  to  Freeman  v«  Gitiaeus  Nat* 
Bank  aowa)  4  lb  B.  A.  481 


See  also  25  L.  R.  A.  523. 


fnleaded  Co  ^at  tbe  title.  OardineT,  J.,  intliat 
casesaid:  "The  wbole  fuDdwoj, by  tbeco 
«f  dcaline,  and  in  tbia  Inslance  by  tbe  direc- 
tions of  toe  plalntlffa.  trealed  as  cash.  It 
passed  lo  tbrir  credit  according  lo  tbeir  ioslruc- 
lioD«,  and  tbe  draft  in  quesiioD  was  for  ac- 
count." Again  be  said;  "Tbe  whole  siraagc- 
tnent  was  one  of  mutual  conveolencei  and  to 
hold  Ibat  Bucb  drafta  were  transoiitted  for  col- 
lection merely,  wllb  no  rigbt  to  a  credit,  or  to 
draw  against  them  until  tbey  were  actually 

Eaid,  la  lo  lose  sight  of  the  situation  of  these 
rokera,  tbeir  business  and  tbeir  necessities." 
In  Meiropolitan  Nat.  Bank  v.  Loyd,  BO  N.  Y. 
MO,  the  bank  received  the  check  from  tbe  de- 
positor as  a  deposit  of  money,  and  entered  the 
amount  as  cash  to  tbe  credit  of  tbe  depositor 
in  his  bank  pass  book,  which  was  returned  to 
blm.  Tbere  it  was  held  that  the  title  to  tbe 
check  passed  to  tbe  bank.  It  was  not  received 
meiely  (or  collection.  Tbe  court,  per  Dan- 
forth,  t/1,  said:    "It  is  not  disputed  that  Murray 

(the  depoeiior]  betd  the  check  as  owner.  .  .  . 
t  was  nis  property,  to  do  with  as  be  pleased. 
He  bad  held  other  checks.  Some  of  tbese  be 
placed  in  theTroy  Baok  for  collection.  Others 
Le  deposited,  and  took  credit  ibereCor  as  cash 
upon  bis  pass-book.  As  to  the  first,  be  could 
give  and  revoke  bis  own  directions  u  often  aa 

lAabtUta  qf  ttHUiMno  banh 

If  •  ooUeotlnr  bank  can  lelieve  Itaelt  from  IfabU- 
l^forloaabr  Bending  a  oerUflcate  of  deposit  iiBued 
br  BDotber  bank  to  a  aultatile  axent,  tbe  acent 
muat  bf>  •omeone  otfaer  than  tbe  bank  whloh  la  to 
make  tbe  parmeut.  Qerman  Nat.  Bank  v.  Burus, 
IS  Colo.  tat. 

Proof  of  a  cnstom  of  banks  to  transmit  checks 
draim  on  otber  banks  to  tboae  banks  for  collection 
wUl  not  Justify  a  bank  In  sendlOK  a  oertlfled  check 
for  oollsBllon  to  tbe  bonk  bouod  to  pay  tuch  otaeck. 
Drovers  Nat.  Bank  v.  An^lo  Am.  Faoklns  etc  Co. 
OH.)  *  West.  Rep.  UB. 

If  a  bank  fall  to  oemand  payment  of  ablU  held 
for  collection.  It  makea  tlie  bill  Ita  own,  and  be- 
comes liable  for  the  amount.  Ibid.1  Blid  v.  Loulst- 
ana  State  Dank.  96  U.  S.  M  (SS  L.  ed.  SIH). 

Wbei«  a  letter  to  a  bank  states  tbat  a  note  la  lo- 
elosed  therein  for  collection,  tbe  neglect  of  such 
bank  receiving  It  lo  give  Dotlce  that  tbe  note  was 
not  found  Inclosed  tberelo  la.  if  uDPiplalned.  equiv- 
alent to  an  admlmion  that  the  note  was  received. 
PlTW;  Nat.  Bank  of  Dubois  v.  Fl rat  Nat.  Bank  of  WD- 
]|BniBport<Pa-)S  Cent.  Rep.  IH. 

A  twnk  which  has  received  a  draft  for  oolleotlan 
and  given  credit  to  tbe  sender  ror  the  amount  In 
tbp  regular  course  of  buaiueas,  without  aanumlnjr 
an;  title,  owneiahlp,  intoreat  or  property  in  tbe 
draft,  and  ttiereafter  makes  Che  collection,  cannot 
be  beld  Ualile  to  the  drawee  for  an;  portion  of  tbe 
amoun*  received  ttaereon,  aJtbough  tbe  draft  bad 
been  raised  beyond  the  original  sum,  of  which  both 
were  igDOiuit  at  tbe  time  of  payment,  where  tbe 
collecting  bank,  when  nottfled  of  the  mistake,  bad 
previously  paid  over  to  the  aender  all  tbat  was  due 
to  the  latter  on  the  aooDuct  between  tbem,  Inolud- 
tng  tbe  amount  credited  for  tUa  draft.  National 
Park  Bank  t.  Seaboard  Bank,  lU  N.  T.  & 

nie  oolleotlng  bank  oannot,  aome  time  after,  pay 
the  ataoimt  ooUeoted  In  depiedaled  ourrency,  but 
TL.R.A. 


to  bis  tMDtrol,"  Tbere,  again,  ibe  credit  was 
of  so  much  cash.  It  was  nothing  less  Iban  the 
purchase  of  Che  check.  Tbe  indorsement  was 
m  blank,  and  the  bank  took  it  as  owner. 

In  Briggi  v.  Centrai  Nat.  Bank,  89  N.  Y. 
183,  tbe  defendant  msde  the  First  Natioual 
Bankof  Newark  its  collecting  agent.  The  bank 
upon  which  Ibe  check  was  drawn  upon  lis  re- 
ceipt charged  the  check  to  tbe  drawer,  and 
credited  the  defendant  with  Ibe  amount  in  its 
account.  Bv  the  transaction  the  check  was 
paid  lo  tbe  Newark  bank,  and  It  waa  only  nec- 
essary for  it  to  remit  its  coUections  once  a 
week  to  tbe  bank  in  Sew  York,  under  ilsagtee- 
menC  Tbe  next  day,  however,  il  suspended 
payment,  and,  in  an  action  by  the  person  who 

Pve  tbe  check  to  the  defendant  for  collection, 
waa  beld  that  tbe  defendant  was  liable  for 
the  payment  thereof,  allhouKh  It  bad  not  re- 
ceived the  amount  from  Ita  own  agent  in  New. 
ark.    The  case  is  not  in  lbs  least  similar  to  the 

In  iWi  T.  City  Bank  93  N.  T.  683,  that 
bank  and  tbe  tJllca  City  National  Bank  each 
acted  as  agent  for,  and  kept  a  runnini;  account 
with  the  other,  the  balance  being  struck  once 
a  week,  and  the  bank  found  indebted  remitting 
the  balance  due.  The  crediting  of  tbe  paper 
was  entirely  different,  and  tbere  was  a  mutual 

must  pay  tbe  value  of  tbe  onrrenoy  at  the  time  tbe 
money  was  ooUected  by  It,  Marine  Bink  v.  Fulton 
Co.  Bank,  tS  U.  a  S  Wall,  fflt  a7  L.  ed.  TS». 

Where,  at  the  Ume  of  the  failure  of  a  bank,  It  Is 
Indebted  to  ita  oorreapondent  bank,  a  portion  of 
wblch  Indcbtednesa  had  been  collected  by  tbe  latter 
00  drafts  of  olbar  banks  aent  lo  It  by  tbe  faiUng 
bank,to  wbloh  the  proceeds  had  been  credited,  tbe 
correspondent  bank  shoald  be  allowed  to  prove  Its 
claims,  and  the  receiver  be  allowed  to  acoept  the 
proof  and  pay  a  dividend  on  tbe  claim  presented. 
Elkbart  First  Nat.  Bank  V.  Armatrong.SB  Fed.  Bep. 
2ai- 

Wbere  a  bank  In  New  Orleans  remitted  to  a  for- 
eign banking  Arm  bills  of  exchange  for  collectloa, 
and  then  failed,  such  firm  cannot  recover  of  the  re- 
ceiver of  the  bank  the  10  per  cent  damaffea  allowed 
by  the  laws  u(  Louislaoa  upon  proCeet  of  foreign 
bills  of  exchange,  in  addition  to  tbe  expenseB  of 
prat«t.  Hambra  v.  Caaey,  110  D.  B.  KIB  CC8  L.  od- 
128), 

A  bank  received  a  caabter's  check  of  another 
bankai  a  oooditlonal  payment  of  a  debt  of  a  third 
party;  tbe  latter  bank  made  an  assignment  lo  trust 
for  creditors,  and  the  check  was  not  paid  upon  pre- 
sentation. At  tbe  time  of  the  BsaignmenC  tbere 
waa,  upon  tbe  books  of  the  first  bank,  a  credit  to 
the  Insol  rent  bank  of  theprooeeds  of  notes  indorsed 
and  discounted  for  the  tatter's  accommodation.  In 
an  action  by  tbe  firat  bank  against  the  debtor,  lor 
tbe  debt,  II  was  held,  that  thia  deposit  was  not  a 
valid  set-off  against  the  debt.  Union  Kat.  Bank  v. 
Cannonsburgb  Iron  Co.  (Pa.l  i  Oot.  Hep.  ZBS. 

Where  tbemoney  isallowed  to  romaln  for  mooths 
with  Ibe  oolleotlntt  banlb  which  meantime  becomce 
Insolvent,  tbe  bank  for  which  tbe  oolleotlon  waa 
made  wlU  be  treated  as  an  ordinary  creditor.  Phil- 
adelpbla  Nat.  Bank  v.  Dowd  (N.  C}  1  L.  B.  A.  480. 

Where  a  ooUeodng  bank  under  oontraot  boa  a 
right  to  mingle  oolleotiona  with  its  own  funds,  tbat 
right  ceases  OD  lis  insolvency.  See  note  to  Manu- 
facturers NaCBankT.  Continental  Bank  (Maajt 
L.B.A.<»k 
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accouDt  emrent  between  the  banks.  All  that 
case  holds,  howeyer,  is  that  when  the  moneys 
were  psid  the  relation  between  the  banks  was 
simply  that  of  debtor  and  creditor.  We  can- 
not see,  therefore,  that  ss  to  the  paper  n'>t  actu- 
ally collected,  and  the  cash  received  by  Wilkin- 
son &  Co.  before  their  failure,  it  ever  became 
the  property  of  that  firm,  or  that  the  title  to 
the  proceeds  thereof  ever  yested  in  that  firm  or 
its  ssfilgnee.  As  to  the  moneys  received  by  the 
firm  in  payment  of  checks  and  drafts  sent  to  it 
for  collection  by  the  plaintifif,  and  by  the  firm 
paid  out  before  the  assignment,  and  in  the 
usual  course  of  business,  in  payment  of  the 
debts  of  the  firm,  and  *•!  coune  never  receiyed 
by  the  assignee,  we  do  not  see  that  the  plain- 
tfff  occupies  any  dillt'rent  position  in  that  re- 

Srd  towards  the  firm  than  any  other  creditor. 
I  the  firm  was  to  remit  but  once  a  week,  of 
course  it  was  not  expected  that  the  identical 
moneys  received  by  it  in  payment  of  p  «per  sent 
to  it  for  collection  were  to  be  sent  to  the  plain- 
tiff. The  firm,  by  the  arrangement,  had  the 
rii^ht  to  retain  the  moneys,  and  to  remit  week- 
ly; and  of  course  from  one  week  to  another  it 
fad  the  right  to  use  the  money,  and  the  plain- 
tiff relied  upon  the  credit  of  the  firm  for  such 
time  as  it  had  the  right  to  retain  the  money. 

But  it  is  claimed  on  the  part  of  the  defend- 
ant assignee  that,  assuming  that  no  title  to  the 
checks  passed  to  Wilkinson  &  Co.,  the  plaintiff 
is  not  entitled  to  recoyer  so  far  as  regards  the 
proceeds  of  the  paper  that  were  received  by 
tlie  assignee,  and  expended  by  him  in  good 
faith,  and  without  notice  by  him  of  any  clnim 
on  the  part  of  the  plaintiff  pri«>r  to  the  making 
of  the  demand,  or  the  service  of  the  notice  by 
the  plaintiff  upon  htm.  We  think  this  claim 
cannot  be  maintained.  In  the  first  place,  the 
STioneys  received  bv  the  assignee,  as  proceeds 
rf  the  paper  sent  by  the  pidntiff  to  the  firm 
for  collection,  and  not  collected  by  the  firm  be- 
fore the  assignment,  never  became  the  property 
of  that  firm,  and  therefore  the  legal  title  neyer 
passi'd  to  the  assiernee  of  the  firm.  It  was  not 
transferred  by  the  firm  to  the  assignee,  because 
at  the  time  when  the  assitrnmentwas  made  the 
money  had  not  been  collected,  and  had  not 
come  into  the  hands  of  the  assignors.  It  neyer 
cnme  into  the  hands  of  the  assignee  by  virtue 
of  the  assignment,  in  any  legal  sense  of  the 
term.  The  moneys  came  to  him  from  the  ya- 
rious  collecting  agents  to  wh'^m  the  drafts  and 
checks  had  been  sent  by  the  firm.  The  assignee 
could  get  no  better  title  to  the  moneys  than  his 
assignor,  and  neither  had  any  right  to  apply 
such  moneys  collected  after  the  failure  to  the 
payment  of  firm  debts.  If  it  be  said  that  he  re- 
ceived and  applied  them  in  good  faith,  it  maybe 
answered  thatgood  faith  did  notchangetbe  title 
of  the  plaintiff  to  the  proceeds  of  its  property. 

There  ais  cases  in  which  an  assignee  or  trus- 
tee is  protected  for  acts  done  in  gCKxi  faith  un- 
der an  instrument  creating  the  trust,  and  before 
such  instrument  had  been  declared  invalid. 
Where  an  assignee,  under  an  assignment  for 
the  benefit  of  creditors,  fraudulent  upon  its 
face,  pays  money  to  bona  fide  creditors  of  the 
assignor  in  accordance  with  the  directions  of 
the  Hssignment,  be  will  be  protected,  proyided 
he  does' it  in  good  faith,  and  before  any  other 
creditor  has  obtained  a  lien  upon  the  money. 
This  is  because  the  assignment,  as  between  tue 
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parties  to  it.  is  valid,  and  the  assignee.  In  mak 
ing  such  payment,  is  doing  no  more  than  the 
assignor  might  at  that  time  lawfully  have  done 
if  no  assignment  had  been  made.  In  such  case 
all  that  can  be  said  is,  if  the  assignment  be  de- 
clared void,  that  the  assignor  paid  certain  of 
his  creditors  indirectly,  and  through  the  agency 
of  the  assignee,  at  a  time  when  he  had  the  right 
to  do  it  directly,  but  for  the  assignment. 

Such  was  the  case  of  Anusr,  Munt,  5  Paige, 
18,  where  the  chancellor  said  that  the  fiabihty 
of  the  assignee  depended  upon  the  auestion 
whether  the  rights  of  the  plaintiff  had  been  af- 
fected by  the  distribution  of  the  proceeds  of 
the  assigned  proi^erty  to  bora  fide  creditors  of 
the  assignor;  and  it  was  held  that  the  plaintiff 
was  not  thereby  injured,  because  the  assignee 
had  done  no  more  than  the  assignor  misbt  have 
done  at  any  time  before  the  plaintiff  obtained 
a  lien  upon  the  money  paid  by  the  asaignee. 
To  the  same  effect  are  the  cases  of  CoUumb  v. 
Read,  24  N.  Y.  605;  AveriU  v.  Lovda,  6  Barb. 
470,  477;  Idding9  y.  Brum,  4  Bandf.  Ch.  252, 
256. 

The  case  of  SvUivan  y.  Miller,  106  N.  Y.  635. 
0  Cent.  Rep.  477,  is  also  an  instance  of  the 
same  general  principle.  In  that  case  the  prop- 
erty belonged  to  the  assignor,  and  was  assign^ 
to  the  assignee  subject  to  a  mortgage.  The  ac- 
tion  of  the  assignee,  or  his  successor,  the  re- 
ceiver, was  upheld  by  the  court.  The  title  to 
the  property  was  in  the  assignor.  It  was  not 
property  of  a  third  person,  which  he  dis- 
posed of. 

It  is  nr^ed,  also,  that  as  this  property  came 
honestly  into  the  possession  of  the  assignee, 
the  plaintiff  would  have  to  proye  a  demand 
upon,  and  a  refusal  by,  him  to  give  it  up  be- 
fore an  action  could  be  maintained;  and  it  is 
then  claimed  that  where  such  an  assignee,  be- 
fore notice  has  been  given  to  him,  or  any  de- 
mand made  upon  him  for  a  surrender  of  the 
property,  has  disposed  of  the  same  in  good 
faith,  he  is  relieyed  from  liability.  The  cases 
cited  by  counsel  are  those  where  property  has 
come  into  the  hands  of  the  assignor  tortiously, 
and  under  such  circumstances  uiat,  as  between 
him  and  the  original  owner,  the  latter  could  in- 
sist upon  his  title.  In  such  case,  where  pos- 
session of  the  property  is  given  to  the  assignee 
under  the  assignment,  it  is  held  that,  he  hay- 
ing innocently  come  into  possession  of  the  same, 
before  an  action  can  be  maintained  against  him, 
demand  must  be  made  for  the  surrender  of  the 
property.  Such  is  the  case  of  property  ob- 
tained by  the  assignor  by  fraudulent  represen- 
tations, where  the  vendor  has  the  right  to  re- 
scind the  contract  and  take  back  the  properly. 
Barnard  y.  CamjMX,t»  N.  Y.  73;  Ooodmnv, 
Wertheimer,  99  N.  Y.  149.  But  in  such  case 
the  legal  title  is  in  the  assignor  at  the  time  he 
makes  the  assignment,  and  that  title  passing  to 
ttie  assignee,  who  is  innocent  of  the  fraud,  a 
demand  by  the  yendor  must  Im  made  before  an 
action  for  its  recovery  can  be  maintained. 

The  case  of  Hagerty  y.  Palmer,  6  Johns.  Ch. 
487,  is  of  a  similar  nature.  The  legal  title  to  the 
property  was  in  the  assignor,  ana  the  assignee 
took  it  I  f  disposed  of  by  him  to  a  bona  fide  pur- 
chaser for  yaJue,  without  notice,  the  yendee 
might  be  protectra,  and  the  assignee,  al<K>,  if  be 
sold  before  he  himsel f  had  any  notice.  Here  the 
property  was  never  the  property  of  the  assignor. 
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It  verer  came  to  the  anignee  by  ?f  rtue  of  the  as- 
•igODient,  in  any  legal  acceptatioo  of  that  term. 
Indeed,  be  must  ba?e  known  that  tbe  property 
did  not  belong  to  tbe  assignor;  at  least,  an  in- 
•peel  ion  of  their  books  would  have  jdiown»  as 
it  seems  to  us,  enotich  to  put  him  upon  inquiry 
as  to  where  the  title  to  these  moneys  rested. 
It  did  not  rest  with  the  assignor,  anu  it  could 
transfer  none  to  its  assignee.  Again,  we  do 
not  thmk  that  the  order  of  the  countv  court  or 
tbe  county  Judse  for  the  payment  of  the  divi- 
dend was  tne  least  protection  to  tbe  assignee. 
That  order  did  not  assume  tossy  what  moneys 
•bould  be  used  in  the  payment  of  tbe  dividend. 
It  did  not  assume  to  decide  whether  these 
moneys  were  the  moneys  of  the  assignor.  That 
question  was  not  before  the  court.    It  simply 

Save  directions  to  tbe  assignee  to  pay  a  certain 
ividend,upon  papers  which  it  is  to  be  presumed 
•bowed  to  tbe  court  or  Judge  that  the  assignee 
claimed  to  have  moneys  enough  of  tbe  assiz- 
or in  bis  hands  at  tbe  time  to  pay  it  with. 
But,  even  if  it  had  assumed  to  direct  that  these 
particular  moneys  should  be  paid,  we  see  no 
protection  tbereBy  given  to  tbe  assignee.  Tbe 
plaintiiTs  could  not  be  concluded  upon  a  ques- 
uon  as  to  the  title  to  their  property  by  any  e» 
parte  decision  of  the  county  judge. 

Tbe  case  of  Herring  v.  ifew  lork,  L,  B,  db 
W.lLCo,,  105  N. Y.  876. 7 Cent  Rep.  808,  has 
nothing  to  do  with  the  point.  Tbe  plaintiff 
here  was  no  lienor  of  property  in  tbe  posnes- 
•lon  of  tbe  assignee.  It  was,  as  we  have  seen, 
the  alwolute  owner  of  it,  and  it  could  not  be 
devested  of  its  title  without  some  notice. 

Lastly,  the  claim  is  made  that  the  plaintiff 
has  been  guilty  of  laches  in  asserting  its  rights, 
and  that  therefore  the  payment  made  by  the 
assignee  in  igocrance  of  tbe  existence  of  its 
claim  is  to  be  protected.  If  laches  were  a  de- 
fense, we  see  no  facts  upon  which  their  ezlbt- 
ence  can  be  founded.    Tlie  plaintiff  heard  of 


the  assignment  of  Wilkinson  ft  Co.,  at  the 
earliest,  not  before  December  10, 1&84,  and  on 
tbe  26th  tbe  demand  on  its  l)ebalf  for  these 
moneys  was  made  of  tbe  assignee.  It  seems 
that  under  an  ex  parte  order  of  Uie  c  ^nly  court 
or  Judge,  made  on  the28d  of  December,  be  bad 
already  paid  out  a  large  part  of  this  money.  It 
would  w  a  pretty  stpm  application  of  iJie  doc- 
trine of  laches  to  bold  that  a  plaintiff  should 
be  deprived  of  all  title  to  its  property  by  reason 
of  not  making  a  demand  for  it,  of  an  assignee 
of  a  third  person  for  the  benetit  of  crfditorv, 
within  less  than  sixteen  days  after  it  heard  of 
the  assignment,  and  where  it  had  no  reason  to 
suppose  that  the  assignee  would  take  its  prop- 
erty to  pflv  the  debts  of  the  assignors.  Tbe 
defense  of  laches  is  not  made  out. 

Wbtftber  tbe  funds,  if  there  are  any,  in  the 
hands  of  tbe  assignee,  collected  by  him  Mnce 
the  service  of  tbe  notice  and  the  demand,  should 
be  impressed  with  a  trust  to  reimburse  the 
plaintiff  tbe  amount  of  its  properly  used  to  pay 
the  debts  of  tbe  assignors,  we  lio  not  now  de- 
cide. We  should  want  more  facts  before  us. 
We  should,'  among  other  things,  want  to 
know  whether  any  liens  had  been  acquired 
by  any  other  creditor  upon  such  mone^  s,  and 
under  what  circumstances,  so  as  to  be  able  to 
decide  understandingly  as  between  different 
claimants  to  such  funds.  Perhaps  other  par- 
ties .would  have  to  be  brought  in.  U|)on  tne 
whole,  we  think  the  assignee  is  liable  to  ac- 
count to  the  plaintiff  for  tbe  moneys  received 
bv  him  subseauent  to  the  9tb  day  of  Def'eitibcr, 
1884,  being  tbe  proceeds  of  the  checks  or 
drafts  above  referred  to. 

It  results  from  these  views  that  ihejvdfjment 
nfthe  General  and  Special  Terme  ehovld  he  re- 
9er$ed  ae  to  theaseignee,  and  a  new  trial  granted 
againet  him,  with  caste  to  aibide  the  ereut. 

All  concur,  except  Ra|^er»  (Jh.  </.,  and 
Andrews*  </.,  not  voting. 
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Charlotte  A.  WADDELL,  Exr.,  etc.,  of  WUl- 
iam  C.  H.  Waddell,  Deceased, 

e. 

UNITED  STATES. 

(»Ct.CLR.....) 

1.  Tbe  Court  of  Claims  has  no  Jnrisdio- 
tion  to  render  judgment  in  favor  of  a  claim 


afffltnst  the  United  States  which  accrued  more 
than  six  years  before  the  flling  of  the  petiiion. 

8.  Public  officers  cannot  open  and  re- 
examine r-^Brf*"^  atfainst  the  governmeat 
which  were  rejected  by  their  predecessors  In  of- 
fice. In  the  absence  of  fraud,  mistake  in  matters 
of  fact  arisiuK  from  errors  in  calculation  or  of 
newly  discovered  material  evidence. 


Nora.— Court  of  fiaime;  Umttotion  of  time  to  pre- 
sent claims. 

Claims  a^nst  the  United  States  in  the  court  of 
olatms  are  barred  by  statute  unless  ttled  withtn  six 
years  after  ciaim  accrues.  Clarlc  v.  United  States, 
99  U.  a  4m  (£6  Ju  ed.  481):  Kendall  v.  United  States, 
107U.  8. 128  (27  L.  ed.  4i{7).  See  Nichols  v.  United 
States,  74  U.  a  7  Wb1\.  120  a9  L.  ed.  127). 

They  are  barred  within  six  years  after  snlt  could 
be  oommenced  thereon  against  the  government. 
Finn  V.  United  States,  128  U.  S.  227  <8I  L.  ed.  128>. 

Judgment  holdtng  an  action  brought  on  a  claim 
airainst  the  United  States  under  a  special  Act  more 
than  six  years  thereafter  to  lie  barred.— afflrmed 
by  a  di\  Ided  court.  Bioe  v.  United  States,  12aS  U.  & 
ai  i80  L.  ed.  TBS). 

The  clause  of  Rev.  Stat.,  1 10(0,  which  Invests  the 
oourt  of  claims  with  jurisdiction  of  claims  referred 
to  it  by  either  House  of  Oonxress,  is  subject  to 
other  clauses  defining  Its  jurlsdlctton  and  fixing  the 
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ptTiod  within  which  all  claims  must  be  Rsnerted 
airalnst  the  United  States.  Ford  v.  United  btates, 
U6U.a218(29L.ed.606). 

The  petitioner^  right  to  sue  in  the  court  of  clniraa 
under  fi  1060, 1062,  did  not  accrue  until  the  account- 
ing olBoers  held  bim  liable  for  the  sum  lust,  by  re- 
fusmg  to  credit  his  account  therewith.  Uu^ted 
States  V.  Claric,  06  U.  8. 87  (24  L.  ed.  696). 

Where  a  petition  in  the  oourt  of  claims  shows 
that  the  claim  is  barred  by  six  y«  ars*  Uipne  of  tintn, 
it  may  be  dismissed  on  demurrer.  Kendall  v.  Uiiiled 
States,  107  U.  a  128  (27  L.  ed.  437). 

Where  the  government,  although  a  nominal 
rlftintiff,  has  no  real  interest  in  the  liUt;atlon,  the 
defense  of  the  Statute  of  Limitations  is  availnMe 
as  between  individuals.  United  States  v.  Beeba 
137  U.  a  838  (88  U  ed.  121). 

A  judgment  in  the  oourt  of  claims  for  a  cHtn 
which  the  record  shows  to  be  barred  by  stutuie  n 
erroneous.   Finn  v.  United  States,  suj/reu 


of  a  dletrea  warrmat.  whicb  accrued  more  tnan 
torty-fleven  j'eiirs  before  It  naa  pivseated  to  Ibe 
Treasury  DepurtnieDt,  la  a  stale  claim  whtob  ibe 
■ccounUns  offlceie  have  do  idgbt  to  l«c«lve,  ex- 

(Aprii  n,  laso.) 

CLATMB  for  money  alleged  to  be  due  to  a 
totmer  Uailed  Sinies  maisbal.  Iraosniilted 
for  the  opinion  of  llie  conn  bj  Ibe  C'ommitlee 
OD  Claims  of  tbe  House  of  RepresentativeB  and 
by  the  SecretHry  of  the  Treasury,  Judgment 
tgainil  claimant. 

Mr.  George  A.  Kins  for  claimant. 

Jffwr'.WiUiam  H.  H.  TUQltir,  Atty-Gen., 
and  joha  C.  Chaner,  Aut.  Alty-Oen.,  for 
the  United  States; 

Tbe  court  made  the  followiog  fladlngs  of 
facts: 

I.  The  claininnt  ie  executrix  ol  tbe  eelaie  of 
William  C.  H.  Wnddell.  decesBed. 

II.  Said  W,  C.  H,  WaddeU  -Asa  appointed 
marshal  of  the  United  Stales  for  the  soulbern 
Disirict  of  New  Yoik  by  Andrew  Jacltaon, 
Fresidenl,  and  by  that  appointmeDt  and  re-ap- 
pointment  .held  the  offline  from  November  7, 
1SS1,  10  December  10, 1889,  wbeii  hie  last  com- 
miB.°ian  expired. 

III.  In  1846  the  claimant's  teatalor  (W.  C. 
H.  Waddell)  presented  to  Ibe  Treasury  Depart- 
ment for  adjustmeot  and  payment  accounts  for 
fees,  disburse  men  la,  cartage,  labor,  storape, 
insursnces  and  other  costs  io  cases  in  whicb  the 
United  States  were  a  parly, wbich  costs  bad  pre- 
vioualy  been  taxed  and  allowed  by  tbe  District 
Judge  of  the  United  States  for  Ihe  Southern 
Disirict  of  New  York.  These  accounts  were 
examined  by  the  accountiog  olBcers.  and  on 
the  Ttb  day  of  April,  1861,  the  sum  of  t3,e3S.42 
was  allowed  and  subsequently  paid,  and  the 
balance,  t]0,S^.O4,  was  disallowed  by  tbe  first! 
comptroller.  No  further  action  was  ioken  for ' 
the  collection  of  the  claim  until  December  6, 
1885,  when  it  was  again  presented  to  the  Treas- 
ury Department  for  payment  by  the  attorney 
of  the  present  claimant  as  executrix. 

Another  claim  is  tbus  stated  in  the  petitions: 

"Fees,  expenses  and  pouadnge  upon  tbe 
■ervice  of  a  warrant  of  distress  issued  by  the 
solicitor  of  tbe  treasury  in  the  nature  of  n  ea. 
*a.  etfl.fa,,  dated  November  IS,  It^.  against 
Samuel  Swafiwout,  late  collecior  of  cusioms 
for  the  Port  of  New  Tork,  tor  the  sum  of 
»1.344,119 $18,102. 33." 

This  lastmeniioned  claim  was  never  present- 
ed to  tbe  Treasury  Department  until  December 
S,  188S,  wheo,  with  the  other  accounts,  it  was 
tent  to  Ibe  department  and  payment  demanded 
bv  enld  attorneysot  the  present  claimant.  No 
allegations  are  made  of  fraud,  mistake  In  mat- 
tera  of  fact  arising  from  errors  in  calculation 
or  newly  discovered  material  evidence. 

Conduiiont  of  late.  Upon  Ibe  prayer  for 
judgment  In  the  amended  petition  in  Depart- 
meulal  Case  Ho.  2?,  ibe  claimant's  amended 
petltioD  must  be  disinl!-scd  on  the  ground  Ibnt 
Ibe  claims  are  barred  by  ihe  provisions  of  sec- 
tion 1069  of  the  Revisei^  Stnluies. 

The  firat  claim  of  $10,927.04  cannot  be  re- 
p*»minpd  by  Ibe  present  accounling   officers 
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re-opened  except  for  fraud,  manifest  mislaka 
In  matters  of  fact  arising  from  an  error  in  cal- 
culation, or  newly  discovered   material  evl- 

Tbc  second  claim  for  $18,103.83  cnnnnt  bs 
considered  by  tbe  accounting  officers  because 
it  is  a  stale  claim  which  accrued,  if  stall,  more 
than  forty-seven  years  tefore  iU  preaenlation 
to  tbe  Treasury  Department. 

Rlchitrdaon.  Oh.  J.,  delivered  tbe  opinion 

of  the  court; 

This  case  is  before  us  under  three  dtitinct 
provisions  of  the  atalntea  conferring  Juriadic- 
tion  upon  tbe  court. 

1.  Jiine  6,  1834,  it  was  transmitted  bv  tbe 
Committee  on  Claims  of  the  House  of  Uepre- 
sentativea  for  a  finding  of  fact  by  the  court 
under  section  oncof  IheBowman  Actof  Harch 
S,  1883,  chap.  116  (33  Stat,  at  L.  485).  In  that 
case  the  claimant  filed  her  petition  April  32, 
1885. 

3.  April  8,  1886.  It  was  transmitted  by  the 
cteeretary  of  the  Treasury,  under  section  2  of 
that  Act,  for  finding  of  fads,  conclusions  of 
law  and  opinion.  In  that  case  the  claimant 
filed  her  petilion  April  20,  1886. 


filed  an  amended  petition  in  the  latter  et 
which,  after  setting  out  the  allegations  of  Tacts 
relied  upon,  prays  ihatthe  court  will  find,  aa* 
conclusion  of  law,  that  there  is  due  the  claimant 
the  sum  of  (83.868.79,  and  that  the  court  will 
thereupon  proceed  to  render  judgment  in  her 
favor  tor  that  amount  in  accordance  with  the 
provisions  of  section  18  of  tbe  latter  Act.  That 
section  Is  as  follona; 

"Sec  13.  Thatineverycasewhichshallcome- 
before  tbe  court  of  claims,  or  is  now  pendine 
therein,  under  tbe  provisions  of  an  Act  entitled 
'An  Act  to  ASord  Asaislance  and  Relief  to 
Congress  and  tbe  Executive  Departments  in 
the  InvestlRBtion  of  Claims  and  Demands. 
against  the  Government,'  approved  March  8d, 
eighteen  hundred  and  eighty. three,  if  it  shall 
appear  to  tbe  salisfaction  of  the  court,  upon 
the  facts  established,  that  it  haa  jurisdiction  to- 
render  judgment  or  decree  thereon  under  ex- 
isting lans  or  under  the  provisions  of  thb  Act, 
it  shall  proceed  to  do  so,  giving  to  eltber  psrfy 
such  further  opportunity  for  bearing  aa  m  its 
judgment  justice  shall  require,  and  report  its 
proceedings  therein  to  either  House  of  Con- 
gress or  Io  the  department  by  wbicb  the  same 
was  referred  to  said  court." 

There  are  two  claims  in  tbe  case  transmitted 
by  tbe  Secretary  of  the  Treasury,  differing 
somewhat  in  the  principles  of  lavr  to  wbick 
they  give  rise. 

"The  first  Is  a  claim  presented  to  the  depart' 
mem  and  disallowed  more  than  thirty-fin 
years  ago  by  the  predecessors  of  the  present 
accounting  officers,  wbo  were  asked,  after  ibat 
lapse  of  time,  to  pnss  upon  and  allow  it,  with- 
out allegationB  or  fraud,  mistake  or  newly  dis- 
covered evidence. 

Tbe  second  claim  accrued,  if  at  all,  more 
than  fotty-seven  years  before  It  was  presenled; 
to  the  Treasury  Department,  December  S,  1S8& 
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Both  claims  are  barred  by  the  Revised  Stat- 
utes, §  1059,  from  the  Jurisdiction  of  the  court 
to  leuder  Judgment,  as  they  accrued,  if  at  all, 
more  than  six  years  before  the  filing  of  the  pe- 
tition, and  section  18  of  the  Act  of  1887  au- 
thorizes a  Judgment  in  petitions  under  that  Act 
or  the  Act  of  1888  (tlie  Bowman  Act)  only 
when  "it  shall  appear  to  the  satisfaction  of  the 
court,  upon  the  lacts  established,  that  it  has  ju- 
risdiction to  render  judgment  or  decree  there- 
on under  existing  laws  or  under  the  proYisions 
of  this  Act."  Tnere  is  no  provision  In  the  Act 
itself  for  judgment  in  such  case,  and  the  pre- 
existing law  forever  barred  the  claims.  The 
amended  petition  must  therefore  be  dismissed. 

The  two  claims  cannot  be  received,  exam- 
ined and  aUowed  by  the  accounting  oflScers  of 
the  Treasury  for  other  reasons  not  alike  in  re- 
lation to  each  claim. 

The  first  claim,  disallowed  more  than  thirty- 
five  years  ago,  has  passed  beyond  the.  control 
of  the  accounting  officers  and  the  head  of  the 
deportment  who  have  been  appointed  since 
the  time  of  that  disallowance.  The  law  has 
been  too  well  settled  to  be  in  doubt  at  this  time, 
that  public  officers  cannot  open  and  re-examine 
cases  decided  by  their  predecessors  except  for 
fraud,  mistake  in  matters  of  fact  arising  from 
errors  in  calculation  or  newly  discovered  ma- 
terial evidence.  United  JBtatei  v.  Bank  €f  Me- 
trapaHU,  40  U.  8. 16  Pet.401  [10  L.  ed.  783];  La- 
vaUttt^i  Cam,  1  Ct  Gl.  149;  Jaefcson  v.  U,  8. 19 
Ct .  CI.  504;  lUin&is  v.  U.  A  20  Ct .  CI.  842;  Day  v. 
U.  8, 21  Ct.Cl.  262;  OoUintT  Line  of  Steamship; 
9  Ops.  Atty-Gen.  84;  BeaU  dk  Dixtm's  Claim, 
13  Ops.  Atty-Gen.  172;  Chorpennin(f»  Ca$e,  Id. 
868;  Western  Pae.  R  C<fs  Case,  18  Ops.  Atty- 
Gen.  887:  McOocn*s  Case,  Id.  466;  Internal 
Bevenue  Case,  14  Ops.  Atty-Gten.  276. 

The  second  claim,  which  accrued,  if  at  alt, 
in  1888,  was  not  presented  to  the  Treasury  De- 
partment until  December  6, 1886,  a  period  of 
forty  seVen  years.  It  is  therefore  a  stale  claim, 
which  the  accounting  officers  have  no  right  to 
receive,  examine  and  settle.  It  was  not  the 
purpose  of  Congress  by  the  Bowman  Act  and 
the  Act  of  1887  to  oiien  and  revive  stale  claims, 
but  rather  to  provide  for  a  Judicial  investiga- 
tion of  live  and  open  accounts  which  are  with- 
in the  cognizance  of  the  accounting  officers, 
and  for  the  determination  of  other  matters. 
MeClure  v.  U.  8. 19  Ct.  CL  18. 
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It  has  often  been  said  that  there  is  no  Stat- 
ute of  Limitation  applicable  to  claims  required 
to  be  presented  and  examined  by  the  account- 
ing officers  of  the  Treasuiy  Department,  and 
that  is  undoubtedly  so.  But  there  is  an  unwrit- 
ten law  recognized  by  courts  of  equity  and 
admiralty  in  which  no  Statute  of  Limitation  is 
applicable,  against  entertaining  and  enforcing 
stale  claims  (Speidel  v.  Henrid,  120  U^  S.  887 
[80  L.  ed.  710],  and  numerous  cases  there  cited; 
Willard  v.  Dorr,  8  Mason,  161),  and  that  law 
the  accounting  officers  may  rightly  invoke  and 
rely  upon. 

A  stale  claim  is  one  that  has  not  been  pre- 
sented for  payment  for  a  long  period  of  time, 
during  which  the  claimant  has  slept  upon  his 
rights  and  thus  created  a  presumption  that 
the  claim  was  never  an  honest  and  Just  one,  and 
that  he  has  been  waiting  until  it  was  for- 
gotten by  the  aUeged  debtor,  and  all  evidence 
against  it  is  lost  or  destroyed.  Courts  of  equity 
usually  follow  the  law  and  adopt  the  Statutes 
of  Limitation  as  fixing  the  period  beyond  which 
delay  requires  explanation,  and  which,  unless 
satisfactorily  accounted  for,  will  constitute  a. 
bar  to  demands.  We  see  no  reason  why  the 
accounting  officers  may  not  rightly  adopt  the 
same  rule. 

But  there  is  much  indebtedness  of  the  United 
States  which  no  lapse  of  time  in  making  appli* 
cation  for  payment  renders  stale,  such  as  inter- 
est on  registered  bonds  and  other  balancea 
stated  in  favor  of  parties  on  the  books  of  the 
Treasury  Department,  as  to  which  the  only 
proof  to  be  made  is  the  identity  of  the  claim- 
ant or  his  right  to  represent  the  record-credit- 
or (Rev.  Stat.  §§  806-808,  HalVs  Case,  17  Ct. 
CI.  89),  the  public  debt  evidenced  by  bonds 
and  coupons  of  record  in  the  department,  and, 
no  douDt,  other  indebtednera  of  like  kind 
which  we  have  not  considered. 

The  derk  will  certify  the  findings  of  fact 
and  conclusions  of  law  and  opinion  to  the 
Treasury  Department  for  its  guidance  and  ac- 
tion, will  certify  the  findings  of  fact  with  this 
opinion  to  the  Committee  on  Claims  of  the 
House  of  Representatives,  and  will  enter  Judg- 
ment in  the  case  transmitted  to  the  court  br 
the  Secretary  of  the  Treasury  (Departmental^ 
No.  28)  dismissing  the  amended  i)etitioiL 
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SUBJECTS  Diiciissed  and  Points  Dreidod  During  the  Third  Qnniter  of  the  Judicial 
Year,  Beginning  with  Oct,  1889,  Claarifled  as  Follows. 

I.  GoYKRmnsirTAL  Ain>  Poltticaii  RsLATioinL 
n.  Contractual  Rblatioms. 

III.  COMMBBCIAIi  RbTiATTONS. 

IV.  FlDUCTART  RbLATIONS. 

y.  DoiCBSTTO  Bbiatioks. 
YI.  Propbrtt  Riohts  asd  Bbmbdixb. 
VIT.  Damages  for  Torts. 
VIII.  Criminal  Law  amd  Praotigb. 


I.  QOYXRlfHENTAL  AKB  POUnOAL  RbTJLTI ORB. 


BUiU  power  #f  eminent  domain.  Although 
the  determination  of  the  Le^slature  is  not  con- 
clusive that  a  purpoee  Is  a  public  use,  yet,  if  the 
use  is  pul)lic,  it  is  conclusive  that  the  necessity 
exists.  (Masff.)  161.  Ledslatlve  Acts  which 
provide  for  taking  flats  in  a  harl)or  for  im- 
proving the  harbor  are  not  unconstitutional  as 
anthorizing  a  taking  for  a  use  not  public.  Id. 
Owners  of  lands  taken  are  not,  by  merely  pe- 
titioning for  damages,  estopped  from  disputing 
the  validity  of  the  taking.  Id.  An  abutting 
owner  has  an  easement  in  a  street  which  can- 
not be  taken  away,  even  by  the  Lecrislature, 
without  compensation.  (N.  C.)  548.  The 
damages  to  such  owners,  by  the  dent  ruction  of 
their  casements  for  ineress'  and  egress  and  for 
the  free  circulation  of  light  and  air,  by  the  con- 
struction of  an  elevated  railroad,  are  conse* 
^uentinl,  and  the  Jurv  may  consider  benefits  as 
well  as  injuries.  (N.  Y.)2*'9.  In  an  action 
by  a  lessee  to  recover  damages,  the  rental  value 
of  the  property  is  an  element  to  consider.  Id. 
The  con6irucl)on  of  a  telegraph  line  on  a  rail- 
road's right  of  wajT  imposes  an  additional  servi- 
tude for  which  tbe'ownen  are  entitled  to  com- 
pensation. (Minn.)  121.  Whatever  Injuriously 
alTecls  the  property  may  be  considered  as  ad- 
-ditional  expense  and  loss,  the  cost  of  new  ap- 
pliances for  continuing  the  business,  etc.  Id. 
A  conrlemnation  by  a  railroad  corporation  of 
the  upland  abutting  upon  the  water  embraces 
the  incidental  riparian  right  of  improvemcntof 
the  submerged  lands.    (Blinn.)  722. 

Taxation,  By  the  Constitution  all  property 
is  compelled  to  be  taxed  according  to  Its  true 
value  in  money,  and  by  a  uniform  rule.  (N. 
C. )  589.  *  "Property"  ind  udes  mor.eys,  credits, 
investments  and  other  choses  in  action.  Id. 
But  securities  in  the  actual  possession  and  con- 
trol of  a  noniesident  trustee,  the  benefiriaries 
also  being  nonresident,  are  not  taxable.  (N.  Y.) 
407.  The  board  of  equalization  cannot  include 
money,  notes  or  mortgages  not  within  the  State. 
<0r.)  449.  In  proceedings  before  the  board 
the  rules  of  practice  in  civil  actions  do  not  ap- 
ply; so  notice  to  a  taxpayer  of  a  proposed  in- 
<crease  of  assessment  need  not  specify  the  prop- 
erty to  be  added.     Id.    Where  a  taxpayer 
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appears  pursuant  to  notice,  a  RPJT  to  bis  an- 
swer need  not  be  filed.  Id.  The  separata 
classification  of  railroad  property,  and  a  sepa- 
rate tribunal  for  valuatiou  and  assessment  of 
such  property,  are  not  unconstitutional.  (Ark.) 
874.  Nor  does  a  provision  for  different  Inter- 
vals of  time  for  making  asse&<iments  of  the  re- 
spective classes  of  surh  property  violate  the 
Constitution.  Id.  The  time  and  place  of 
meeting  of  the  board  being  provided  by  stat- 
ute, notice  thereof  need  not  be  ffiven;  and  the 
failure  to  provide  for  an  appeal  does  not  render 
the  Act  void.  Id.  A  schoolhouse  in  the  City 
of  New  York,  the  property  of  a  relisrious  soci- 
ety, is  not  exempt  from  taxation  if  the  society 
be  unincorporated.  (N.  Y.)  70.  The  dcsii^na- 
tion  of  a  person  agninst  whom  a  tax  warrant 
is  Issued  by  a  wrong  name  will  not  excuse  the 
collector's  failure  to  collect    (^ic.)  463. 

J'oliee  power.  The  State  under  its  polica 
power  may  require  railroad  employes  to  be  ex- 
amined as  to  their  fitness  for  their  service. 
(Ala.)  2(S0.  A  statutory  liquor  bond  which 
must  be  approved  by  the  town  board,  and  then 
filed,  becomes  operative  on  Its  approval  and 
before  filing,  so  as  to  make  the  suielies  liable. 
(Mich.)  740.  If  dated  hack  several  days  before 
S'gning,  it  covers  the  period  from  its  date.  Id. 
The  sureties  thereon  are  estopped  to  deny  their 
liability  by  a  rerital  that  the  principal  then 
professes  to  carry  on  tiie  businrss.  Jd.  The 
taking  of  fish  with  nets  in  specified  waters  may 
be  prohibited  by  the  Legislature,  and  the  set- 
ting of  nets  be  declared  a  public  nuisance. 
(N.  Y.)  184.  The  public  remedy  for  abatement 
of  a  nuisance  by  Judicial  prosecution  in  rem  or 
in  pereonam  is  not  exclusive  where  a  summary 
remedy  given  by  statute  is  apftropriate  to  the 
object  to  be  accomplished.  Id.  Where  the 
location  or  use  of  personal  property  interferes 
with  or  obstructs  a  public  right  or  rej^ulation 
the  Legislature  may  autboiize  its  summary 
abatement  by  executive  agencies,  without  Ju- 
dicial proceedings,  and  the  destruction  of  nets 
set  out  to  catch  fish  interf<'res  witli  no  legal 
right.  Id.  A  state  statute  piohlMtirg  the 
sale  of  goods  by  hawkers  or  peddlers  is  not 
void  as  a  regulation  of  commerce.    (Pa.)  667. 
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commlsdoiiera  do  not  oenrp  Judicial  f  unotions, 
or  exercise  jodicial  lowers;  aod  the  possibility 
(bat  the  court  may  be  infiuenced  by  tbem  does 
not  affect  the  question  of  const ilutionality  of 
the  Act.  Id.  Ck>n8ent  of  parties  is  sufficient 
to  give  Jurisdiction  over  them  if  the  court  has 
Junsdiction  of  the  subject  matter;  and  the  filing 
of  pleadings  and  appearance  by  the  parties  is  a 
waiver  of  process.  (Mich.)  511.  The  right  of 
citizens  of  other  States  to  bring  suit  in  a  state 
court  is  guaranteed  and  protected  by  the  Fed- 
eral Constitution;  and  the  court  has  no  discre- 
tion to  refuse  to  hear  the  cause.  Id.  The 
Statute  prescribing  the  counties  within  which 
a  railroad  company  may  be  sued  relates  solely 
to  the  jurisdiction  of  the  person.  Like  a 
natural  person  it  may  submit  itself  to  the  Juris- 
diction. ^Ohio)  701.  A  court  of  law  having 
equity  Junsdiction  cannot  exercise  it  without 
pleadings  suitable  for  the  purpose.    (Ga.)  14S. 

Vnited  StatM  Court  of  Olaim$.  The  court 
of  claims  has  no  Jurisdiction  to  render  Judg- 
ment in  favor  of  a  claim  which  accrued  more 
than  six  years  before  the  filing  of  the  petition. 
(13.  S.  Ct.  CI.)  861.  In  the  absence  of  fraud 
or  mistake  in  fact,  public  officers  cannot  re-ex- 
amine claims  rejected  by  their  predecessors. 
Jd.  A  claim  of  a  United  States  marshal, 
which  accrued  more  than  forty-seven  years  be- 
fore it  was  presented,  is  a  stale  claim,  and 
should  nut  be  received  or  examined.    Id, 

Municipal  eorporaUom.  The  section  of  a 
statute  requiring  notice  of  resolution  to  make 
improvements  does  not  contemplate  a  coromi^ 
tee  to  hear  and  determine  objections,  provis^oos 
for  this  purpose  being  made  in  another  section. 
(Ind.)  681.  One  who  signed  the  agreement 
authorizing  the  improvement  cannot  question 
the  assessment  therefor.  Id,  The  validity  of 
bonds  or  certificates  to  raise  funds  to  construct 
the  same  is  not  affected  by  the  constitutional 
limitation  of  indebtedness  of  such  corpora- 
tions; and  where  a  portion  of  the  expense  is  to 
be  paid  in  cash  no  indebtedness  can  be  said  to 
be  incurred.  Id,  Where  a  city  contracts 
for  construction  of  waterworks,  a  property 
owner  may  sue  in  his  own  name  for  damages 
for  breach  of  the  contract,  and  the  contractor 
will  be  liable  for  damages  to  property  by  fire, 
resulting  from  his  necrlect  to  furnish  the  stip- 
ulated amount  of  water,  unless  excused  under 
the  terms  of  the  contract.  (Ky.)  77.  The 
question  in  such  action  is  whether  the  fire 
could  have  been  prevented  had  defendant  per- 
formed his  contract.  Id,  Municipalities  can- 
not borrow  money  for  municipid  purposes 
unless  expressly  authorized  to  do  so  by  statute, 
or  unless  such  power  is  implied.  (N^T.)  759. 
The  power  to  raise  moneydoes  not  incluae  the 
power  to  borrow.  Id,  Where  its  charter  gives 
it  power  to  establish  and  control  market  houses, 
a  city  has  power  to  forbid  the  selling  of  fresh 
meats  elsewhere  than  at  market  houses  estab- 
lished by  it.  (Tex.)  797.  A  license  to  keep  a 
private  meat  market  may  be  withdrawn,  and 
a  person  is  not  deprived  o'f  his  properiy  by  an 
ordinance  forbidding  private  markets  within 
certain  limits.  Id,  Denying  the  privilege  to 
sell  meats  in  a  city  except  at  certain  places  is 
not  void  as  in  restraint  of  trade.  Id,  A  city 
is  not  bound  to  make  a  chemical  analysis  of 
the  water  of  free  public  wells  where  it  has  no 
notice  of  its  unwholeaomeness,  and  ianot  liable 

7  L.  R.  A. 


Dbotbiorb.  867 

POLIXXOAX«  BBLATIOlfS.) 

for  injuries  caused  bj  drinking  therefmm. 
(N.T.)  592.  A  municipal  corporation  is  liable 
for  injuries  to  a  land  owner,  caused  by  the 
negligent  backing  up  of  water  in  a  drain  which 
he  has  a  right  to  maintain.  (Mass.)  156.  A 
municipal  agency  incorporated  for  the  proteoi 
tion  of  the  city,  and  without  means  of  raisiDg 
money  by  taxation,  i.  «.,  waterworks  commis- 
sioners, is  not  liable  for  negligence  of  its  serv* 
ants.  (Mich.)  170.  A  city  is  not  liable  for  % 
privilege  tax  on  waterworks,  which  are  its  cor- 
porate property;  nor  can  the  question  of  its 
liability  be  determined  in  a  suit  to  recover  back 
money  paid  under  protest,  as  the  amount  of 
the  tax  depends  on  population.    (Tenn.)  468. 

Countiei.  A  new  coimty  cannot  discharge 
its  debt  by  delivery  of  its  bonds;  it  must  con- 
vert them  into  cash  and  pay  the  debt  (Mont.) 
106.  Commissioners  derive  their  power  from 
the  law  alone,  not  from  the  county;  and  when 
the  Legislature  directs  the  county  to  pay  money 
their  refusal  to  act  constitutes  a  case  of  money 
''withheld  by  an  unreasonable  and  vexatious 
delay,"  and  the  county  will  be  liable  for  in- 
terest for  their  failure  to  take  action.  Id, 
But  when  the  law  itself  imposes  a  duty  on 
them,  and  they  are  not  appointed  thereto  by 
the  county,  the  county  will  not  be  responsible 
for  their  breach  of  duty  or  nonfeasance  or 
misfeasance.  Id,  Fees  of  a  county  attorney 
may  be  taxed  in  a  proceeding  bv  writ  of  man- 
date, and  the  balance  only  can  be  taxed  in  bis 
favor  where  the  percentage  allowed  would 
make  a  total  more  than  he  is  entitled  to  by 
law.  Id,  A  contract  by  the  commissionem 
with  a  legal  adviser  for  a  term  extending  be- 
yond the  period  of  their  term  of  office  is  against 
public  policy  and  void.    (Ind.)  160. 

Town,  A  town  may  employ  counsel  to  op- 
pose a  petition  for  the  division  of  its  territory, 
and  its  vote  is  not  necessary  to  authorize  incur- 
ring expense  for  this  purpose.  (Conn.)  '276. 
A  town  council  has  no  power  to  appropriate 
funds  to  aid  in  building  a  county  court-house; 
and  taxpayers  may  by  suit  prevent  town  offi- 
cers f rom  misa  pply in  g  tow  n  funds.  (Ark. )  180. 
Equity  has  Jurisdiction  to  cancel  warrants 
drawn  and  unpaid,  and  to  compel  repayment 
of  monev  paid,  and  annul  an  illegal  appropri- 
ation. Id,  Where  members  of  a  town  coun- 
cil  vote  an  appropriation  for  their  own  benefit 
it  is  a  conversion  of  trust  funds  for  which  each 
will  be  liable.  Id.  A  town  or  village  author- 
ized to  incorporate  for  school  purposes  cannot 
be  extended  to  an  inordinate  size.  (Tex.)  7t>d. 
Where  the  inhabitants  voted  that  a  person 
might  purchase  from  Indians,  the  town  is 
(Stopped,  many  years  after  acquiescence  In 
the  limits  and  bounds  of  his  patent,  from 
disputing  his  title  to  the  land  purchased.  (N. 
T.  y  765.  Citizens  can  be  taxed  only  for  lawful 
public  purposes;  and  a  town  cannot  vote  a  tax 
to  reimburse  a  collector  who  has  improperly 
taken  a  note  for  taxes.  (Me.)  468.  The  ex- 
piration of  a  license  given  to  a  town  to  main- 
tain a  drain  over  lands  of  the  licensor  will  not 
relieve  the  town  from  liability  for  injuries 
caused  by  the  subsequent  obstruction  of  the 
drain  whose  use  is  continued  the  same  after  as 
before  the  license  expired.    (Mass.)  156. 

Street  improtements.  Taxes  and  assessments 
for  street  improvements  must  be  paid  by  the 
life  tenant    (Md.)  tiS2,    Chancery  cannot  or* 
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der  sale  of  dtj  real  estate  for  such  taxes  and 
assofismentfl  upoa  Joint  petition  of  tlii»  life 
tenant  and  infant  remainderman,  and  the 
Lefdslature  cannot  yalidate  a  judicial  sale 
without  a  provision  for  compensating  the 
owners.  Id.  Stub  receipt  books  in  the  city 
treasurer's  office  (Mich.  824),  and  boolu  of 
the  receiver  of  taxes  handed  over  to  the  city 
treasurer,  are  public  records  which  an  abstract 
maker  has  a  ngbt  to  inspect.  (Mich.)  78. 

Street  raflrthid*.  Power  given  to  a  railroad 
company  by  the  Legislature  to  construct  and 
operate  its  road  in  the  streets  of  a  town  or  city 
is  independent  of  the  municipality.  (Pa.)  869. 
The  adoption  of  a  narrow  gauge  will  not  pre- 
vent it  thereafter  adopting  any  ordinary  gauge. 
Id,  The  notice  to  abutters  of  the  purpose  to 
lay  its  tracks  does  not  require  a  designation  of 
the  motive  power  to  be  used;  and  a  location 
under  an  ordinance  permitting  horse  power  is 
not  affected  by  permitting  the  use  of  electricity 
by  means  of  any  system  of  application  ap- 
proved as  suitable;  and  courts  will  not  take 
judicial  notice  that  such  use  is  dangerous.  (R. 
I.)  205.  The  nse  of  electricity  is  not  an  im- 
f*  sition  of  an  additional  servitude.  Id.  The 
building  by  a  railroad  company  of  a  side  track 
in  a  street  on  its  right  of  way  constitutes  no 
additional  burden  upon  property  abutting  upon 
the  street.    (Ind.)  257. 

JPrirate  corporntiorti.  The  secretary  of  a 
corporation  is  chargeable  with  knowledge  of 
its  by  laws  (N.  Y.  822);  and  a  by-law  provid- 
ing for  the  removal  of  officers  by  the  board  of 
directors  is  a  part  of'  the  contr  ct  of  employ- 
ment Id,  A  by  law  providing  that  when  a 
director  shall  die  or  otherwise  create  a  vacancy 
in  the  board,  it  may  proceed  to  supply  the  va- 
cancy, does  not  authorize  the  board  to  create  a 
vacancy,  nor  oust  a  director  who  is  nonresident. 
(Pa.)  867.  Regulations  as  to  stockholders  vot- 
ing*, and  voting  by  proxy,  are  reasonable  and 
uniform  in  operation.  Id.  When  a  corporal  ion 
is  made  the  agent  of  another  it  acts  through  the 
same  instrumentalities  as  when  acting  for  it»elf 
and  has  capacity  to  execute  a  deed  as  attorney 
in  fact  (Or.)  Ci88.  Where  it  invests  an  agent 
with  general,  authority  the  declarations  of  that 
agent  are  competent  evidence  against  his  prin- 
cipal. (Ind.)  214.  A  corporation  violating  the 
Orcranic  Law  forfeits  its  franchise,  but  is  not 
thereby  subject  to  the  ef^cheat  or  confiscation 
of  its  properly.  (Pa.)  684.  A  foreign  corpo- 
raMon  owning  all  the  stock  of  a  doniestic  cor- 
poration dt'cs  not  thereby  "  acquire  or  hold  " 
the  real  estate  so  as  to  violate  the  Act  prescril)- 
ing  the  penalty  of  escheat.  Id,  The  penalty 
of  escheat  is  removed  as  to  land  in  the  pos{ll« 
sion  of  owners  having  the  right  to  hold  the 
same.    Id. 

Who  map  b$  ifockholders,  A  resident  alien 
and  propel  ty  holder  may  become  a  stockholder 
entitled  to  vote  for  and  be  elected  as  a  director. 
(Pa. )  800.  Nonrestden  I  s  take  their  aha  res  with 
all  the  rights  and  privileges  of  citizens,  and 
may  become  directors.  (Pa.)  857.  They  may 
become  stockholders  of  coiporations  for  the 
promotion  of  agriculture,  etc.,  in  the  absence 
Of  any  charter  prohilHtion.    Id, 

Sioekfifilder/  liabilitiea.  The  agreement  to 
take  stock  is  not  enforceable  until  the  subscriber 
has  acknowledged  the  articles  of  association. 
(Ind.)  591.    A  stockholder'a  liability  lo  credi- 
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tors,  under  the  Statute,  is  not  penal,  and  sur- 
vives his  death.  (K.  Y.)  658.  Any  attemptof 
the  general  manager  to  release  him  from  hta 
liabilities,  where  no  attempt  is  made  to  transfer 
hia  shares,  will  not  avail;  nor  will  such  attempt 
be  aided  by  issue  of  stock  to  new  subscribers; 
and  the  fact  that  he  was  misled  by  the  maa- 
ager'a  statementa  will  not  relieve  him  from  bli 
liability,  as  a  mistake  of  law  does  not  relieve  hi 
eciuity  any  more  than  at  law.  Id,  Tbess- 
signee  of  a  corporation  ia  not  estooped  from 
enforcing  the  liability  of  a  stockholaer  by  suf- 
fering the  stockholders  to  resume  business,  he 
tsking  a  bond  for  protection  of  the  machloery 
assigned  to  him.  id.  One  employed  by  a  cor- 
poration on  a  monthly  salary,  part  of  the  time 
as  a  drummer,  and  the  rest  of  the  time  ship- 
ping and  receiving  gooda,  etc.,  is  a  clerk  with- 
in the  (General  Incorporation  Act  making  stock- 
holders individually  liable  for  moneys  due 
laborers,  aervants,  clerks,  etc.,  in  case  of  insolv- 
ency.   (Tenn.)  96. 

Sailroad  eorporaOcm,  A  railroad  company 
which  has  acquired  a  majority  of  the  atock  of 
another  company  in  the  absence  of  exrreas  stat- 
utory authority  cannot  vote  auch  stock  in  the 
election  of  officers,  or  in  matters  pertaining  to 
the  mana/rement  and  control  of  the  latter  com- 
pany, at  least  where  they  areri va!a.  (Ala. )  (i05. 
An  averment  of  refusal  by  the  officers  of  a 
corporation,  upon  lequest,  to  prevent  the  im- 
lawful  voting  of  corporate  stock,  will  authorize 
a  suit  by  stockholders  in  their  own  names  for 
that  purpose.  Id,  Averments  upon  informs- 
tion  and  belief  are  insufficient  in  the  absence  of 
allegation  that  the  information  is  true.     Id, 

AMocuttiom  other  than  for  politic$  or  lnt$t' 
ness.  Statutes  which  provide  for  the  incorpo- 
ration of  clubs  without  requiring  them  to  pay 
a  tax  on  capital  stock  are  void  in  so  far  as  they 
undertake  to  allow  the  creation  of  corporations 
for  other  than  benevolent,  religious,  scientific 
or  educational  purposes.  (Mo.)  784.  An  asso- 
ciation for  the  encouragrment  of  deliatin^ 
reading  and  literature,  and  social  amusementi^ 
and  lawful  games,  with  no  pecuniary  profits^ 
and  no  connection  with  business  or  politics, 
and  whose  articles  provide  that  no  saloon  shsU 
be  kept  or  liquors  sold  in  connection  with  it» 
may  be  incorporated  without  the  payment  of  a 
tax  on  capital  stock.    Id, 

State  imtitutiom;  public  eehoole.  The  regu- 
lation of  the  public  schools  is  a  state  mnMer  ex- 
clusively within  the  dominion  of  the  Legisla- 
ture. (Ind.)  240.  The  fact  that  it  has  always 
intrusted  the  management  of  school  afTairs  to 
local  organizations  will  not  pieclude  it  from  at 
any  time  changing  the  aystem.  Id.  As  inci- 
dent to  its  constitutional  power,  the  I.«eglslalurs 
may  provide  that  the  books  shall  be  obtained 
through  the  medium  of  a  contract  awarded  to 
the  b^t  or  lowest  bidder.  Id,  It  may  impose 
upon  all  offlceis  whose  tenure  is  legislative 
such  duties  as  it  deems  proper,  and  these  duties 
may  be  enforced  by  mandamus.  Jd.  It  may 
give  one  person  the  exclusive  right  for  a  certain 
time  to  tumish  books  to  public  schools,  and 
mav  permit  the  seleciion  of  copyrighted  works 
without  the  Act  being  within  the  constitutional 
provision  against  monopolies.  LL  The  stated 
reading  of  Uie  Bible  in  a  public  school  renders 
it  a  place  of  worabip  within  the  provisioa  of 
the  Constitution,  and  venden  the  adiool  a  n- 
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Kgfom  cemffinry  wltlifn  the  probibition  of  the 
CoDstitulion  that  do  mooey  shall  be  drawn 
from  the  treasury  for  the  benefit  of  religious 
•eminarios.  (Wis.)  830.  The  "sectarian  in- 
Btruction"  prohibited  by  the  Constitution  is  in- 
struction in  religious  doctrines  which  are 
briievcd  by  some  sects  and  rejected  by  others. 
XJ.    Courts  will  take  Judicial  notice  of  the 


contents  of  the  Bible,  and  that  the  religious 
world  is  divided  into  sects,  and  of  the  genertil 
doctrines  maintained  by  each  sect.  Id.  The  use 
of  the  Bible  asa  text-book  in  the  public  schools 
without  restriction  is  "sectarian  instniclion." 
Id,  There  is  no  room  for  confttnictlon  of  a 
constitution  outside  of  the  words  themsclTCS  if 
they  are  unambiguous.    IcL 
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Cimirfreti  in  ffeneral;  eonMtrucU&n;  validity. 
An  ambiguous  term  with  an  establitihed  mean- 
ing should  be  tieated  as  used  according  to  that 
understanding.  (N.  T.)  881.  Doctiine  applied 
to  the  contract  for  services  of  a  ball' player  giv- 
ing the  right  to  "reserve"  such  player  for  the 
enMuIng  season.  Id,  A  parol  lease  for  one 
year,  locomni^ncet'n/Vi^ufY?,  is  invalid.  (Minn.) 
071.  A  negptiable  note  growing  out  of  a  wager 
eontract  is  Invalid.  (Tenn.)  70a.  But  papers 
executed  to  shield  the  maker's  son  from  a 
threatened  prosecution  for  a  felony  are  not 
executed  under  duress  and  may  be  enforced. 
(Ark.)  561.  Where  a  written  propottirion  is 
made  by  one  party,  which,  after  a  parol  modifl-- 
caiion  of  some  of  its  terms,  is  acicepted,  such 
written  proposition  is  the  best  evidence  of  so 
much  of  the  resulting  contract  as  it  contains. 
(Ohio  St.)  701.  The  Statute  of  Frauds  has  no 
application  to  a  contract  performed  by  ooe  of 
the  pal  ties  theieto.  (Ind.)  784.  A  contract 
within  the  Statute  of  Frauds  is  not  void  but 
Toidable.    Id, 

Marine  policy.  Where  the  insurer  of  a  vessel 
•asumes  all  risk  of  damage  by  fires  except  those 
caused  bv  boiler  explosions,  a  subsequent 
clause  will  not  relieve  from  liability  for  loss  by 
other  causes  of  fire.  (Ind.)  899.  The  viola- 
tion of  warranties  need  not  be  negatived  by  in- 
sured in  an  action  upon  the  policy.  Id,  The 
six  months'  limit  of  action  on  the  policy  begins 
to  run  from  the  close  of  the  sixty  days  allowed 
the  company  for  payment.  (W.  Va.)  672.  A 
char  erer  in  ^ssession  has  an  insurable  inter- 
est, and  may  insure  and  recover  indemnity  for 
the  owner  as  well  as  himself.    Id. 

Mre  iniuranee  policy.  Failure  to  furnish 
proof  of  loss  within  the  time  required  by  the 
poWcj  of  fire  insurance  is  waived  when  the  in- 
surecf  is  lulled  into  security  by  the  acts  of 
the  company  or  its  agents.  (Ey.)  81.  A 
co-owner  of  a  part  of  unpartitioued  land  be- 
ing a  life  tenant  of  the  rest  of  the  land,  atating 
that  he  is  an  unconditional  owner,  does  not 
make  a  material  misrepresentation  which  will 
avoid  the  policy  where  neither  fraudulent  nor 
material  to  the  risk.  Id.  The  mere  expression 
of  opinion  as  to  value  cannot,  in  (he  absence  of 
bad  faith,  defeat  the  right  to  recover  on  a  fire 

Eolicv.  Id,  An  entry  by  a  landlord  to  re- 
uilu  under  an  agreement  with  the  tenant 
relieves  the  company  from  its  contract  to 
indemnify  the  tenant  against  payment  of  rent 
during  the  time  tne  premises  were  untenant- 
able.   (Pa.)  411. 

Life  imuranee  poHeiee,  The  amount  for 
which  a  policy  may  be  taken  out  by  a  person 
on  his  own  life  is  not  limited.  (Tex.)  217. 
One  has  an  insurable  interest  in  the  life  of  bis 
brother.  Id,  The  designation  of  a  beneficiary 
who  haa  no  insurable  iateroat  in  the  hfe  of  tlte 
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insured  does  not  render  the  policy  void;  ho 
may  be  treated  as  a&iigneet  appointee  or  trus- 
tee of  the  proceeds.  Id,  The  signature  of  an 
applicant  written  at  the  bej2:inning  of  the  paper 
is  for  purposes  of  identification  merely.  Id. 
His  wnrranty  that  his  answers  to  the  medical 
examiner  are  true  does  not  make  him  respon- 
sible if  bis  answers  are  incorrectly  written 
down.  Id,  Yet  it  is  his  duly  to  see  that 
proper  corrections  are  made  or  he  will  be 
estopped  to  dispute  them  as  written.  Id,  If 
payment  is  contested  because  of  false  answers, 
the  jury  must  be  confined  to  such  answers  as 
were  put  in  issue.  Id.  Where  an  applicant 
states  that  no  prior  application  by  him  was 
ever  rejected,  he  may  show  that  the  agent  in- 
formed him  that  certain  societies  were  not  re- 
garded aa  life  insurance  companies  and  need 
not  be  so  considered  by  him.  Id,  Failure  of 
insured  to  pay  a  premium  becoming  due  be- 
fore his  death,  where  no  notice  that  it  is  due 
has  been  sent  him,  does  not  destroy  the  valid- 
ity of  the  policy.  (N.  Y.)  288.  The  com- 
pany must  show  that  notice  waa  given,  and 
payment  or  tender  before  action  on  the  policy 
is  not  necessary.    Id, 

Benefit  eertifleaiei.  The  insanity  of  a  mem- 
ber of  a  benefit  society  brings  him  within  the 
provisions  of  its  rule  which  entitles  him  to 
weekly  benefits  for  incapacity  to  earn  bis  liv- 
ing. (Pa.)  210.  The  purchaser  of  a  certificate 
subsequently  substituted  as  beneflciarv  may, 
on  death  of  insured,  collect  the  money  due  and 
retain  the  amount  of  his  advancements,  assess- 
ments, etc.,  with  interest,  but  will  hold  the 
residue  as  trustee  for  the  heirs  of  insured. 
(Tex.)  189. 

For  ureicee.  An  agreement  between  master 
and  servant  that  if  either  terminates  the  em- 
ployment without  notice  he  shall  forfeit  two. 
weeks'  wages  is  reasonable.  (Conn.)  286. 
Such  forfeiture  is  a  defeuse  although  no  special- 
damage  is  shown.    Id, 

Con traeti  of  Mle;  real  property.  The  signa- 
ture of  the  vendor  to  the  contract  is  not  neces- 
'sary.  (Conn.)  87.  A  contract  to  purchase  of  a. 
man  "his  place"  in  a  certain  town,  "contain- 
ing fifteen  acres  more  or  less,"  sufllciently 
describes  the  property.  Id,  The  objeciion 
that  it  is  void  for  uncertainty  cannot  be  raised 
on  appeal.    Id, 

rereonal  property.  The  purchaser  of  wheat 
for  seed  is  subject  to  the  rule  of  caveat  emptor, 
(Mont)  471.  There  is  no  warranty  of  quality 
where  the  seller  said  he  did  not  know  what 
kind  it  was.  Id,  A  contract  may  be  rescinded 
on  insolvency  of  the  buyer  before  delivery. 
(Iowa)  189. 

Conveyancee,  The  possession  of  a  deed  by 
the  erantee  is  prima  facie  evidence  of  delivery. 
(N.  Y.)  658.    The  grantee  of  the  hein  of  one 


ae«i  lo  be  Bcunowieacea.  to,  lue  grantee  m 
a  qiiltclaita  deed  labea  with  notice  of  prior  equi- 
ties, and  U  not  prelected  agaiuet  aD  unreconled 
bond  for  a  deed  for  value.  (Iowa)  624.  The 
undeclared  lunacT  of  a  grantor  does  not  im- 
p«lr  Ibe  lillpof  a  bona  flde  purcliBser  forTnlue 
williout  mitice  from  Lis  grantee,  (N.  C.)  118. 
A  coDvejanc«  while  Ilie  common-lair  right  to 
dower  WHS  suspended  bars  all  claim  of  lb« 
wife  altliough  she  did  not  Join  in  the  convey- 
tnce.  (N.  C.)  118.  A  will  is  not  invalid  be- 
cause made  on  tjundaj.  The  drattinji  and 
execution  do  not  conbtitute  "commoD  laboi'' 
willjin  (be  titeture.  (Ind.)  49% 
Bt<titA  intlrumiiitt,    Anj  valid  contract  bs- 


mntetiai  pnrticuiar,  wiiJ  vitifli«  the  note  as  lo 
the  surct;  if  made  wiUiout  liis  conaent.  {S.  C.) 
T48.  An  addendum  incTpaaing  tlie  role  of  Eo- 
tereat  fa  a  material  al'erution  and  imports  no 
consi'leraiioQ.  Id.  Indulgence  to  the  dciitnr 
bj  extendicg  time  for  pajmcDt  ii  a  vnluabis 
conald  era  lion,  aa  against  a  surely  on  a  Dots 
given  for  the  same  debt.  (S.  C.l  749.  A  part- 
ner sl^ini;  a  bond  as  suretj,  lo  expeclalloD 
that  bis  pnrlner would  alsoaiKn.la  not  relieved 
from  lialiility  becnuae  Ibe  lalter  refuaei  lo  da 
BO.  (Pa.)  7til.  The  approval  on  a  legal  holi- 
day of  tbo  bond  of  an  assignee  forrreditors  hy 
a  court  commissi  oner  t*  not  proLibitetl  bv  Uit 
Legal  Holiday  Act.     (Wu.)  42S. 
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Begvlati^H  <jf  eommaxt.  In  view  of  the 
power  of  Congress  to  regulate  commerce,  an 
Act  extending  the  benefila  of  the  Limited  Lia- 
bility Act  to  vesiielB  engaged  in  Inland  naviga- 
lion  is  valid.  (Oa.)  56.  It  by  an  Act  of  Con- 
gress Inlemal  commerce  is  only  incidrnially 
affected,  and  the  siibjccts  are  separable  mA 
pflrlly  under  national  control,  an  Act  of 
CoQgresa  will  be  suatsined  wherever  the  power 
of  Coof^ress  extends;  and  It  is  immaterial  that 
somewhere  it  has  a  casual  or  contingent  efTet:! 
upon  tbe  domain  of  state  legialatlnn.  Id.  Tbe 
entire  purpose  of  the  limited  liabillly  enact- 
ments was  loeocourage  In  vest  tnetits  in  suipplng, 
end  ihey  may  be  extended  wherever  Uie  ad- 
miralty courts  of  the  United  Stales  bava  Juris- 
diction. Id.  The  section  of  the  Statute  pro- 
htbiting  tbe  exportation  of  flsh  from  Idaho 
Is  u  neon  all  tutlonaL  (Idaho)  288.  IntoxicM- 
Ing  liquors  transported  from  another  Blate 
to  a  poiot  in  Kiineas  are  subject  to  the  laws 
of  Eansaa  relating  to  tbe  sale  and  disposi 
lion  of  Euch  property,  as  are  ntber  intoiicatiog 
liquors  already  ngbtfully  eiislEng  in  the  Blate, 
and  cannot  be  sold  at  tbe  place  of  dcstiDalioo, 
Id  the  original  paekagrs  or  other  form,  except 
aa  the  kwa  of  tlie  Stale  ptcscribe.  Tbe  police 
power  of  tbe  Blate,  so  exercised,  does  not  in- 
mtige  on  the  power  delegated  lo  Congress  to 
regulate  commerce  between  the  Stales.  (Kan.) 
J^.  Intoxiculini!  liquors  Iranaporled  from 
one  State  cannot  be  sold  witbin  aootber  State 
for  uees  forbidden  by  its  laws,  although  the 
transportation  Itself  canoot  be  prevented  by 
such  Stole.  (Iowa)  2flft.  When  a  carrier 
ceases  to  be  a  carrier  and  becomes  a  ware- 
bouBeman,  be  caooot  be  protected  as  a  carrier 
by  the  constitutional  provlsioDs  as  to  regula- 
tions of  commerce.  M.  A  railroad  company 
which  aids  in  violaiion  of  the  law,  in  tbe  sale 
of  liquors,  csnnot  defeat  the  right  to  coitdemn 
them  by  claiming  a  lieu  on  the  liquors  for 
freight.     Id. 

Commera'al  paper.  To  be  a  promissory 
Dole,  tbe  inslrument  must  contain  on  its  face 
an  express  promise  to  pay  money:  lien ce  an 
I.  0.  U.  is  not  a  piomiasor^  note.  (Mass.)  803. 
A  note  for  a  valuable  consideration,  pnyable  at 
makcr'a  convenicTice,  may  be  enforced  after  a 
reasonable  time  on  demand  and  refusal  to  pay. 
(Ill,)  2(H.  But  suit  cannot  be  maintained  on  a 
note  aiirreDdercd  up  for  a  new  note.  (Ind.) 
1  L.  R.A. 


590.     Ad  Indian,  aa  mich.  Is  Dot  capable  of 

firing  a  valid  note.     (Ind.)  783.     A  provisos 
'    for  attorney's  fees  is  not  contrary  It 

" -*  " -refore  void  (N.  M    ■^■'■ 

pereeotsgeot  the  a 
fees  deslroys  ilanpgoiinbility. 
(Cal.)  834.  V'bere  the  amount  of  bis  tec«  is 
fixed  by  tbe  coDtrtct  it  will  be  presumed  to  tie 
reasonable.  (N.  M.}445.  A  recilal  in  a  nets 
that  it  is  given  for  a  privilege  wbich  may  sub- 
sequently be  withdrawn  will  nut  destroy  its 
negol lability;  and  Indorsees  are  not  put  upon 
Inquiry  as  lo  Bul)sequeDt  failure  of  considera- 
tion. (III.)  637.  A  prumissory  note  will  pan 
by  delivery  without  indorsement  as  a  gift 
intfTcicM.    (R.  L)il87. 

GarriarM  <^  mereliatuiiM.  A  domeatic  cor- 
poration,engagrd  as  a  conimon  carrier,  has  no 
right  to  discriminate  in  its  freight  rates;  and 
where  it  flxea  a  rate  per  hundred  pounds  for 
carrying  petroleum  oil  in  oiltanh  cara,  it  is 
exercising  its  ftanclilse  Id  contruventioD  o( 
law.  (Ohio)  819.  Where  a  railway  company 
exercises  its  franchise  in  contravention  of  iiw 
the  state  court  has  Jurisdiction  though  llis 
corporation  may  be  engaged  in  interstate  com- 
merce. Id,  A  stale  sutule  providing  a  peo- 
ally  for  refusal  to  deliver  freight  on  pai  oient 
or  tender  of  charges  is  not  invalid  as  a  f^ula- 
tion  of  commerce.  (Tex.)  478.  Tbe  penalty 
applies  to  the  company  only  which  exicutes, 
authorities  or  ratifies  the  execution  of  the  bill 


ratifying  the  original  contract.  Id.  Tbe  i 
iginal  way-bill  is  evidence  as  to  the  poymentof 
coarges,  and  exhibition  of  tiie  bill  of  lading  is 
not  a  condition  precedent  of  right  lo  recover 
the  penally.  la.  A  common  carrier  waives 
his  right  to  detain  goods  for  freight  if  he  re- 
fuses to  deliver  upon  tbe  ground  that  tbey  are 
not  In  his  posKeseion  at  the  place  where  demand 
is  made.    (Ind.}ai'>. 

Bantt  and  banHng.  Tbe  title  lo  com- 
mercial paper  sent  by  one  bank  to  another  for 
collection  does  not  pass  to  the  latter  prior  to 
collection,  sllbough  sent  "for  colleclioa  and 
ciedit."  (N.  T.)  853.  Nor  is  It  laches  lo  fsil 
for  sixteen  days  to  give  notice  of  its  claim  and 
make  demand  on  the  assignee  of  tlie  latter 
bank  for  tbe  proceeds  of  tbe  paper.  Jd,  Such 
assignee  takes  do  titie,  but  ii  Is  Ms  dulj  to  t»- 
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mit  mch  fnroceeda.  Id.  The  tiansmiiting 
bank  occupies  a  position  no  di£Ferent  from  that 
of  other  creditors  of  the  assigning  bank.  Jd, 
The  bank  recei?ing  a  draft  for  collection  is 
liable  for  the  failure  and  default  of  its  corre- 
spondent. (Minn.)  863.  A  telegram  stating: 
*'Tate  is  good.  Send  on  your  paper/' — is  a 
written  acceptance  of  a  check.  (Mo.)  428. 
A  letter  to  a  bank,  that  the  writer  will 
honor  consignor's  drafts  with  bill  of  lading 
attached,  is  governed  by  the  usai^e  of  trade 
known  to  both  parties.  (Pa.)  209.  A  bank 
which  has  charged  up  to  the  drawer,  canceled 
and  sent  a  draft  in  payment  of  a  check,  cannot 
stop  its  payment  to  the  correspondent  bank, 
because  of  the  insolvency  of  the  bank  first  re- 
ceiving the  check  for  collection.  (N.  Y.)  559. 
Oul;^  Uie  first  of  several  banks  successively  re- 
ceiving a  check  for  collection  is  the  agent  of 
the  payee.  Jd.  A  letter  to  a  bank  b^  the 
bolder  of  drafts  indorsed  in  blank,  referring  to 
bis  bank  account  and  to  the  drafts  as  ''collec- 
tions," "discounts"  and  "acceptances,"  is  not 
notice  that  he  is  not  the  absolute  ow  ner.  (Colo.) 
845.  A  bona  fide  purchaser  of  such  drafts  has 
a  good  title  without  regard  to  prior  equities 
between  the  owner  and  the  collecting  agent.  Id, 
Presentation  of  a  check,  and  notice  of  nonpay- 
ment to  the  drawer,  are  not  necessary  when  the 
drawer  has  no  funds  on  deposit.  (Ind.)489. 
One  who  accepts  a  certified  check  in  the  usual 
course  of  business  does  not  assume  the  risk  of 
the  sol  vencv  of  the  bank  upon  which  it  is  drawn, 
but  mav  io<>k  to  the  drawer  for  payment. 
(Ind.)  442.  Its  acceptance  does  not  ip9o  facto 
constitute  payment,  or  novation  of  the  debt. 
Id,  Acceptance  is  necessary  to  give  the  holder 
a  right  of  acUon  against  the  bank;  it  is  inferred 
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from  the  retention  of  the  check  by  tbe  bank, 
and  a  subsequent  charge  of  its  amount  to  the 
drawer.  (Tenn.)  93.  The  possession  of  an 
unindorsed  check,  by  a  bank,  does  not  raise  the 
presumption  of  payment  to  the  nominal  pavee. 
Id.  A  bank  is  put  upon  inquiry  as  to  the  right 
of  an  executrix  to  transfer  stock  to  herself  as 
an  individual;  and  if  the  bank  relies  upon  the 
statement  of  another  as  to  her  ownership,  in- 
stead of  consulting  the  will,  it  can  claim  no 
lien  as  security  against  those  who  are  entitled 
to  the  stock  under  the  will  (R.  I.)  »23.  The 
purchaser  of  a  check  for  value  without  notice, 
made  payable  to  the  drawer's  own  order,  the 
certification  procured  by  fraud,  who  by  mis- 
take takes  it  without  indorsement  of  payee, 
holds  it  subject  to  all  defenses  which  the  bank 
would  have  against  it  in  the  hands  of  the 
payee.    (N.  Y.)  695. 

Farinerafiip.  A  patent  right  Is  property 
within  the  meaning  of  the  Act  which  permits 
the  contribution  of  property  to  the  capital  of  a 
limited  copartnership.  (Pa.)  068.  And  a  de- 
scription which  g[ivcs  the  number  of  the  pat- 
ent, name  of  the  inventor  and  date  of  its  if»ue 
is  sufficient.  Id,  Different  letters-patent  may 
be  considered  and  valued  together.  Id,  The 
fact  that  valuation  waa  grossly  excessive  will 
not  remove  the  limitation  upon  the  partner's 
liability,  if  made  under  a  mere  mistake.  Id, 
Declarations  of  one  partner  as  to  the  business 
may  be  proved  against  the  other  partner. 
(Ind.)  90.  Where  a  partnership  property  is 
kept  for  the  purpose  of  carrying  on  a  panicular 
business,  and  not  for  sale,  neither  partner  has 
power  to  make  a  sale  of  the  entire  property. 
(Ind.)  784. 
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Tnut  and  trustee$.  Where  a  deed  is  made 
to  a  trustee  without  specifying  the  terms  of  the 
trust,  the  possibility  that  some  other  deed  may 
exist  for  tlie  benefit  of  other  beneliciai  ies  is  not 
such  defect  in  the  chain  of  title  as  will  warrant 
a  refusal  to  accept  the  trust  (Mass.)  840. 
Where  one  article  of  a  will  provided  for  a  cer- 
tain fund  to  aid  deserving  college  students,  the 
fund  referred  to  in  a  later  article  is  to  be  used 
for  the  purposes  specified.  (Vt.)517.  Where 
a  fund  is  given  to  a  person  absolutely,  subject 
to  a  charge  for  the  support  of  another  during 
life,  the  court  will  not  interfere  at  the  suit  of  a 
third  person  to  change  the  relation  of  the  par- 
ties or  the  character  of  the  fund.  (Mass.)  893. 
One  electing  to  take  a  devise  under  a  will,  re- 
quiring htm  to  convey  certain  land  of  which 
he  holds  the  title,  cannot  refuse  to  make  such 
conveyance  and  claim  the  land.  (Ky.)  454. 
Where  trustees  are  authorized  to  carry  on  a 
business  and  contract  debts  therein,  on  termina^ 
tion  of  the  trust  a  creditor  of  such  trustees  may 
bring  suit  in  equity  to  reach  the  trust  fund  for 
the  satisfaction  of  his  debt  without  first  recov- 
ering a  judgment  at  law,  and  without  an  offer 
to  make  good  to  the  trust  estate  losses  incurred 
by  defaults,  for  which  the  estate  would  have  a 
claim  on  the  trustee.  (Mass.)  771.  If  two 
trustees  retire,  the  other  may  carry  on  the  busi- 
ness. Id,  The  right  to  a  mortgage  given  to 
secure  debts  of  creditors  contracted  while  the 
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three  trustees  acted  will  be  lost  if  steps  are  not 
taken  to  secure  it  until  proceodings  are  be^un 
to  wind  up  the  trust,  and  bills  have  been  filed 
by  other  creditors.    Id, 

Qift  causa  mortis.  A  valid  gi ft  ea U9a  mortU 
is  made  where  one  confined  to  his  bed  by  a 
sickness  and  who  is  fully  apprised  of  the  prob- 
able fatal  termination  of  the  malady,  instructs 
a  person  to  whom  he  has  intrusted  the  keys  to 
a  private  box  in  a  bank  vault,  to  count  there- 
from a  certain  amount  and  place  it  into  a  sepa- 
rate package  labeled  as  the  property  of  a  cer- 
tain third  person,  and  to  deliver  it  to  him  in 
the  event  ol  the  donor's  death.  (Ind.)  489. 
The  person  who  receives  the  instructions  in 
such  case  is  a  trustee  for  the  donee,  and  not  the 
agent  of  the  donor.    Id, 

OifU  for  ptiUie  beneficial  uie».  The  gift  of 
a  fund  to  a  town  to  establish  a  public  library 
to  be  held  and  managed  by  trustees  for  sucli 
use,  and  its  acceptance  by  ttie  town,  constitute 
a  contract  prelected  by  the  constitutional  pro- 
hibition against  the  impairment  of  contracts. 
(Mass.)  76S.  Persons  making  gifts  to  a  fund 
already  established  are  presumed  to  intend  that 
it  shall  be  held  on  the  same  trusts.  Id,  Tiie 
taking  of  money  by  a  private  corporation  ad- 
ministering a  public  charity  is  not  a  taking 
under  the  power  of  eminent  domain.  Id.  It 
is  a  misappropriation  of  corporate  funds  for 
trustees  of  a  benevolent  association  to  donat* 


leglonlion.     /<! 

Trv$l  atatf.  A.  trust  estate  is  not  charge- 
able wtili  cnmpeDsaiion  of  a  broker  for  secur- 
ing a  loan  for  llie  benefit  of  tbe  tnut,  and  tlie 
death  of  Ibe  Irustee  will  oot  reader  It  so  liable. 
(111.)  eSQ.  Tbe  trustees  of  ■□  insolvent  Inkes 
tbe  estate  subject  lo  all  oulslandingeqitilles; 
•0,  a  solvent  surety  may  set  oft  bis  claim  for 
payment,  a^inst  debti  due  to  bU  (DBolrcnt 
prlDCipaL  (Cona.)  84.  Tbe  BMi^nee  of  an  in- 
•olTeDt,  receivin;;  the  deed  of  aaslj^ment  and 
key  to  bis  storebouse,  is  in  pmsession  ot  tbe 
debtor's  properlj;  but  sucb  delivery  of  posses- 
■ioD  before  filing  tbe  inventory  and  execuline 
tbe  bond  avoids  the  assignment.  (Ark.)  iua. 
A  party  to  bq  illegal  trust  combination  cannot 
Glalm  tha  proceeds  ot  goods  fiirnisbed  agalast 
a  receiver  of  the  trust  assets.  Tbe  rule  against 
relieving  a  parly  lo  an  UleKsl  contract  does  not 
apply  lo  suiji  rer«lver.    (N.  Y.)  46. 

Hartnnng  partntr.  A  surviving  partner  has 
Ibe  right  to  sell  and  convey  patinershlp  real 
estate  to  pay  tlie  di'Us  of  the  firm.  (Ind.)  481. 
Sucb  sale  will  not  be  Invalidated  by  a  prior 
eOQVeyance  by  tbe  trustee  of  tbb  deceased  part- 
ner. Id.  Tbe  widow  of  a  deceased  partner, 
wbo  bas  rect-ived  proceeds  in  excess  of  tbe 
atnount  nece«saty  to  pay  firm  debts,  is  eatopped 
from  claiming  sny  iDierect  In  tbe  real  eattoa  at 
against  puicbasers.    (Ind.)  481. 


amount  retained  by  him  to  pa;  annuities,  the 
snnuilanta  cannot  impress  tlie  funds  in  th» 
hands  of  tbe  ossi;;[iee  vtiih  a  trust  for  payment 
of  tbeir  annutiies.  (Mas.".)  G70.  1'he  mist 
will  Biiach  to  tbe  money  beld  by  Ibe  IruBtca 
only  Eo  lone  as  it  can  be  Idi-ntiHcd.  Id.  A. 
sale  of  land  liy  executors  under  a  will  is  not 
alTecled  by  a  statute  reguln'ing  tbe  condncl  of 
Judicial  sales  ot  land  directed  by  will  tu  be  sold. 
(Ind.)  788.  An  executor  may  convey  bis  les- 
talor's  Interest  in  psrlnershtp  real  eslatc,  anil 
the  surviving  partner  may  purchase  Ibe  same. 
fiucb  sale  is  aulborlzei  by  a  will  givins  power 
to  setlte.  adjust  and  cnmprombe  nil  del)l3  ow- 
ing by  tlie  testator;  and  equity  will  not  distnrb 
tbe  settlement  and  liuol  accouoiing  so  consum- 
mated between  tbcm.  After  fourteen  yeara 
the  settlement  and  accounting  will  not  Iw 
opened  up  although  It  was  irregularly  madCk 

WnrehovKmen  at  baiUet.  Adeposit  ot  grala 
fs  a  bailment,  tbe  title  remilning  in  ihe  dep<is- 
itar.  (Minn.)  S29.  Holders  of  recetpts  for 
sucb  deposits  are  tenants  in  common  in  tii» 
mass,  and  tbe  warebouscman  blmnelt  may  btt 
one  of  tliem,  and  It  be  sells  any  grain  in  excess 
of  bis  receipts  bis  sate  parses  nn  titie  nnil  de- 
positors may  foUutr  it  into  the  luuida  of  tii* 
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Marrtaga  and  dttoree.    Those  beIoD|ing  to 
an  Indian  Iribe  within  tbe  Slute,  recognized  **" 
custom  and  tbe  law  of  tbe  tribe  as  marrii 
must  be  so  treated  and  tbeir  ofTspriug  be 
garded  as  legitimale.     (Minn.)  125.    A  m 
nsge  between  a  man  and  bis  bousebeepor  may 
be  establisbed  without  proof  of  a  marriage  cere- 
mony.    Hla  introduction  of  ber  as  bis  wife, 
■nd  she  being  so  ref^rded  by  tbe  coromunitv, 
are  sufflcient.    (Cfll.)  TI«9.    Marriage  may  be 

E roved  bv  tbe  conduct  of  tbe  parties  where  tbe 
ablt  and  repute  is  all  uniform  and  undivided, 
altbougb  tbe  u^nnenion  of  the  pnriics  was  in 
llsbejnnnlngmereirlcioiu.  Id.  The  presump- 
tion that  a  connection  is  illicit  is  rebuttable, 
and  evidence  of  cohabitation  and  repute  is 
proof  of  marriage  fn  a  suit  for  divorce.  Id. 
In  Georgia  moiria^s  between  whites  and  per- 
sons ot  African  descent  are  void.  (Qa.)  50. 
Where  the  Statute  is  silent  as  to  the  legal  elTcct 
of  marriaae  entered  into  In  a  foreign  titata  to 
evade  thelawaof  this  Stale,  It  will  beheld  void; 
but  when  ibe  stotulory  Inhibition  relates  to 
form,  or  ceremony,  or  quallBcations  depending 
on  age,  etc..  It  may  be  upheld,  id.  Marriage 
la  not  a  "coolract,"  within  the  constitutional 
Inhibition  as  to  tbe  impairment  of  obligations 
of  coDlract;  it  is  more  than  a  contract,  and 
tbe  rights  and  qualiflcalions  ot  the  parties 
tbereio  depend  on  stnte  legislation  and  control. 
Id.  Thewordsof  tbe  Statute  "physieally  and 
tnciirably  Incapacitated  from  entering  into  the 
marrince  state,"  mean  Impotency  to  consum- 
mate tbe  marriage.  (Ala.)  42fi,  To  discover 
tbii  a  p-'TvinRi  examination  by  physicians  or 
matrons  skilled  In  rach  maileta  may  be  ordered, 
7L.R.A. 


In  casea  of  malformation  or  abnormal  deveTop- 

menl,  or  where  defendant  contosla  the  woirau'a 
I  right  to  relief.  Id.  AdecieeameniattUiorv, 
[  entered  under  tbe  Statute,  does  not  bur  an  ac- 
tion for  divorce  a  tinnilo  matrimonii,  upon 
any  ot  Ibe  grounds  specified  by  statute.  (Minn.) 
44S.  Cruelly,  as  a  Biaiutory  ground  of  divorce, 
may  be  set  up  by  a  pica  of  rucriminatloo  as  a 
bar  to  a  bill  for  divorce  on  tbe  ground  ot 
adultery.    (R.  I.)  385. 

Hutband  and  v>if».  A  husband  has  no  rf([iita. 
as  tenant  by  the  curtesy  in  his  wife's  eslale  in 
remainder  where  she  died  before  expiration  of 
the  life  tenancy.  (Conn.)  COS.  The  damages 
which  a  husband  may  recover  for  loss  of  bis 
wife's  eervicea  may  Include  their  value  aa- 
monnger   of  his  business.      (Ind.)  893.      Her 


does  the  marital  relation  prevent  him 
from  acting  as  ber  agent.  (Fla.)  610.  At 
common  law  a  married  woman  cannot  contract 
so  as  to  bind  hetselt  personally,  and  no  excep- 
tion lo  this  rule  is  created  by  a  marriage  con- 
tract. Id.  She  cannot  bind  herself  by  a 
Judgment  note,  tinlesi  given  for  tbe  benefit  of 
her  separate  estate,  or  for  ber  separate  buii- 
nesa,  or  for  necessaries.  (Pa.)  211.  Where 
coverture  avoids  a  contract  It  likewise  bars  a 
perMnal  recovery  against  the  ivife  on  tho- 
jrround  ot  tbe  fraud  connected  tberewilh. 
(Fla.)  040.  A  married  woman  ts  personally 
liable  for  ber  civil  torts,  Including  frauds  other 
Ihnn  those  applicable  to  ber  contracts.  Id. 
Her  inchoate  right  of  dower  in  the  fureclosurv 
of  a  mortgage  given  by  ber  husband'!  grantor 
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Is  derlTcd  from  lacili  giantor,  and  not  from  ber 
butband,  and  is  nol  cut  off  by  tbe  foreclcwuve 
Jadgment.  (N.  T.)  929.  Tbe  diToroed  wife 
of  a  member  of  a  mutual  benefit  sodet  j  to  not 
entitled  to  sbare  in  tbe  fund  payable  by  tbe 
■odetytoblsbeinatbisdeatb.  (Tez.)180.  The 
poflwssion  by  a  wife  of  land  under  a  parol 
gift  from  ber  busband  to  not  adyerae  to  bto 
mortgagee  wbile  the  buBband  resides  with  ber 
upon  tbe  land.    (Ato.)  668. 

J^trent  and  child.  It  to  the  legal,  as  well  as 
tbe  moral,  duty  of  parents  to  support  their 
tibildren  during  minority,  and  their  express  or 
implied  piomise  lo  pay  for  necessaries  may  be 


inferred  on  the  grounds  of  the  legal  duty  im- 
posed. (Iowa)  170.  A  partial  emancipation 
of  a  daughter  will  not  exempt  tbe  father  from 
liability  for  necessary  servioes  of  a  physician 
employed  1^  her.    Ja. 

'*Familir  defined.  The  relation  of  husband 
and  wife  or  of  parent  and  child  to  not  necessary 
to  constitute  a  familjr.  (8.  0.)  747.  A  brother 
who  lives  with  bto  sister  in  a  house  belonging 
to  her,  she  being  dependent  upon  him  for  a  liv- 
ing, to  the  heaa  of  a  family,  within  the  Home- 
stead Laws.  Id,  A  homestead  exemption  to 
allowable  in  partnership  pcoperi/.    Id, 
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ill  ffmeral,  Tbe  use  of  stairways  in  a  build- 
ing erected  by  several  owners  as  a  single 
structure  cannot  be  denied  to  a  part  owner. 
(Pa.)  752.  A  permission  or  license  to  use 
property  in  a  peirticular  manner,  or  for  a  par- 
Ucutor  purpose,  on  the  faith  of  expenditure  of 
money,  to  executed  and  irrevocable.  Id, 
Purchasers  are  chargeable  with  notice  of  the 
servitude.  Jd.  The  right  to  assign  a  contract 
does  not  permit  one  who  has  ordered  machines, 
agreeing  to  give  bto  own  notes  therefor  and 
turn  over  as  collateral  any  notes  taken  by  him 
from  purchasers,  to  assign  the  contract  so  as 
to  substitute  another  in  hto  stead  whose  note 
must  be  accepted  in  lien  of  hto  own.  (Iowa) 
189.  The  right  to  iLill  a  dog,  given  bv  statute 
to  a  person  whom  the  doj;  had  suddenly  as- 
saulted, need  not  be  exercised  instantly.  The 
person  may  go  for  a  weapon  and  return,  fol- 
low it  into  the  shop  of  a  third  person  and  kill 
the  dog.  (H.  I.)  888.  A  person  bitten  while 
interfering  in  a  dog  fight  is  not  "suddenly  as- 
saulted." Id.  Sunday  is  to  be  deemed  a  diei 
non  in  determining  a  creditor's  right  to  redeem 

S remises  sold  on  execution  from  a  prior  re- 
eeming  creditor.  In  such  a  case  reaemption 
may  be  made  on  the  following  Monday,  if  the 
prior  redemption  was  made  on  Saturday.  (N. 
y.)847.  Where  pension  money  can  be  di- 
rectly traced  to  property  convenient  for  the 
support  of  the  pensioner  and  hto  family,  such 
property  is  exempt  from  execution;  but  if 
minglea  with  other  funds  in  trade  the  pen- 
sioner loses  the  benefit  of  the  exemption.  (N. 
y.)557. 

Jiotiee  of  right  and  title  to  property.  What- 
ever puts  upon  inquirv  to  in  equity  notice  of 
what  inquiry  would  disclose.  (R.  I.)  ^0.  A 
mortgagee  of  real  property  will  not  be  charged 
with  constructive  notice  of  an  action  for  the 
recovery  of  such  property  pending  in  another 
county.  (Ohio  St.)  812.  The  doctrine  of  lit 
pendent  applies  only  where  the  court  has  juris- 
diction 01  the  subject  matter.  Id,  Declara- 
tions as  to  the  ownership  of  property,  made  by 
a  penon  in  pcsfession  thereof,  are  admissible 
in  evidence  upon  an  issue  as  to  ownership, 
and.)  784. 

£$ta(e$  in  land.  A  life  esUte  in  one,  with 
remainder  to  another,  may  be  created  by  will 
and  at  the  same  time  power  be  given  to  the 
life  t'^nant  to  defeat  the  remainder  oy  dtoposal 
of  the  property.  (Ky.)  88tf.  Giving  a  life 
estate  to  the  widow  with  authority  to  dispose 
^  tlio  property  as  she  pleases,  but  with  re- 
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mainder  over,  does  not  give  ber  tbe  absolute- 
ownership.  Id.  But  a  remainder  over  in  a 
will  is  void  for  repugnancy,  where  tbe  estate 
has  been  given  generally  or  Indefinitely,  witl^ 
an  absolute  power  of  disposition.  (.Vt.)  517. 
Principle  applied  to  a  devise  to  testator's  wife 
for  her  sole  use  during  life,  and  to  dtopose  of 
as  she  pleases.  Id.  The  exercise  of  the  power 
of  appointment  by  will  by  one  having  a  lifo 
interest  in  trust  property  to  confirm  title  to  a 
person  who  had  previously  purchased  for  a 
valuable   consideration   does  not  make   the 

f>roperty  assets  of  the  appointor's  estate  liablo- 
n  equity  for  her  debts.  (Ga.)  148.  When  a. 
person  to,  by  the  terms  of  an  instrument,  en- 
titled absolutely  to  propertv,  any  provision 
therein  postponing  its  transfer  or  payment  to 
him  to  void.  (Mich.)  877.  A  general  devise 
to  a  testator's  widow,  subject  to  the  payment 
of  debts,  funeral  charges  and  expenses  of  ad- 
ministration, in  full  confidence  that  she  will 
make  every  needful  provision  for  hto  children,, 
will  not  include  a  trust  estate.  (R.  L)  886. 
Under  a  will  providing  that  a  daughter  shall 
receive  a  certain  sum  for  her  support,  with  no 
devise  over  except  to  her  father  if  then  living, 
slie  to  entitled  on  her  father's  death  to  the  im- 
mediate enjoyment  of  the  entire  estate,  al- 
though she  has  not  yet  reached  the  age  Sfwci- 
fiedfitbevrill.    (Mich.)  877. 

Bttate  granted  by  deed.  An  estate  rranted 
by  deed  cannot  be  expanded  by  recitals  in  • 
later  deed  to  the  injury  of  an  intervening  title. 
(Mass.)  618.  The  conveyance  of  a  right  of 
way  gives  the  grantee  such  rights  as  are  inci- 
dent or  necessary  to  tbe  enjoyment  of  sucb 
right  of  passage.  (N.  T.)  m  No  reserva- 
tion of  a  right  of  way  or  of  any  use  will  bo 
presumed  in  a  conveyance.    Id. 

Betaiee  transferred  by  wiU,  A  testator  musk 
be  presumed  to  have  used  words  in  their  or- 
dinary primary  sense  or  meaning.  (N.  7.> 
867.  The  words  "nephews  and  nio'^es  herein- 
before named,"  in  the  residuary  cause  of  a. 
will,  do  not  include  grandnephews  and  grand- 
nieces  who  have  been  twioe  previously  referred 
to  in  the  will  as  "children"  of  a  "deceased 
niece."  Id,  Property  dtoposed  of  by  wilt 
under  a  power  of  appointment  to  not  lisble  for 
appointor's  debts  unless  hto  assets  are  insuf- 
ficient to  pay  them.  (Gku)  148.  The  donor  of 
the  income  of  a  trust  fund  to  a  person  for  life 
may  qualify  the  gift  by  a  provtoion  that  tbe 
right  to  receive  the  income  shall  be  inalien- 
ablo.    (Mass.)  894.    YTben  to  much  of  the  in* 


by  a  creditor  of  llie  doDre.  Jd.  Wliere  for  « 
number  of  ytin  the  income  i«  sufflcient  to  pay 
In  full  a  apcciQc  aDDuilj.  a  surplus  in  mibse- 
qupnt  years  should  be  paiJ  to  auDuilBQl  in  sat- 
isfaction of  Ibe  previoiia  deflcieacies,  and  not 
to  the  next  of  kin.  (N.  Y.)  861.  A  legacy  of 
a  cerialD  Dumber  of  shares  of  cerlsiD  stocb  U 
Bpeciltc  where  anolber  clause  of  tbe  will  dis- 
poses of  certain  other  chares  of  the  aame  atock. 
(Mass.)  S90.  Such  a  legacy  ii  adeeiiied  b^  its 
mbsequent  sale,  nhelber  (be  will  is  republished 
by  a  codicil  or  not.  Id.  A  bequest  of  the  use 
and  improTement  of  t^stalor's  estate  to  certain 
persoDB  "iiuring  tbeir  natural  Uvea"  gives 
them  a  life  estme  octj.  (Conn.)  410.  Per- 
■nisaion  lo  devisees  for  life  to  use  so  much  as 
is  DeoesBsry  for  their  comfort  will  give  them 
the  right  to  use  what  Is  neceaury  for  Ibelr 
support.  Id.  Children  bom  to  them  will  lake 
ODder  Ui?  will  the  remainder  after  tbe  life 
estate  to  tbe  exclusion  of  the  beirs  at  law  of 
the  testator.  Jd.  Tbe  adoption  of  a  child 
doea  not  operate  lo  revoke  an  antecedent  will 
of  tbe  adopting  father.     (Ind.)  48S. 

LeaiehsidattaU,  Where  tenants  enter  under 
a  lease  tor  a  term  of  more  than  one  year,  void 
for  want  of  authority  of  the  ^  wner**  agent  lo 
make  it  and  pay  the  rent,  they  may  become 
leuanla  from  year  to  year  and  tbe  iPjmiaatioD 
of  the  respective  terms  will  correxpond  each 
year  with  the  date  of  entry,  and  if  they  bold 
over  Ihey  cannot  terminate  tbe  tenancy  uniil 
such  date,  except  that  they  may  quit  at  tbe 
day  fixed  In  the  lease,  should  such  day  be 
leacbed.    (N.  Y.)(». 

Riparian  righu.  Riparian  rights  are  not 
lort  by  non-user.  (Mass.)  613.  A  grant  of  a 
right  lo  draw  a  quantity  of  water  confers  no 
right  lo  have  Ihe  water  held  back  to  supply 
the  given  amount.  Id.  The  grant  lo  a  lower 
propiietor  lo  have  water  flow  down  sufficient 
to  run  two  paper  engines  does  not  include  a 
quantity  sufficient  to  run  the  entire  mill  ma- 


tbe  right  lo  lower  the  surface  of  the  water  of  a 
great  natural  pond  or  lake.  (Me.)4Q9,  This 
nay  be  prevented  by  injunction.  Id.  The 
right  of  ■  riparian  pioprii;[or  upon  navigable 
waters  to  improve,  reclairn  and  occupy  the 
submerged  tunds  out  to  the  poiot  of  naviga- 
bility may  be  separated  therefrom,  ami  he 
transferred  to  persons  havinr  no  interest  in  the 
oriKinal  nparian  esinle.    (MiQn.)7S2. 

Lieni  and  ineumtrranMi  on  real  property.  A 
purcbaf'er  of  land  assuming  payment  of  his 
veodur's  purchase-money  notes  secured  by 
vendor's  lien  becomes  personfilly  responsible 
to  Ihe  oricinal  lien  holder  for  their  pavtreni  as 
well  as  for  tbe  balance  of  the  purclinbe  price 
owing    by    him    to    hla   immediate    vendor, 

S'enn.)  88.  They  are  bis  peisonal  debts,  and 
rase  of  bis  death  both  sums  are  charged 
npon  his  penonal  estate.  Id.  An  affidavit  to 
an  account  for  a  mechanic's  lien  sworn  to  be- 
fore the  notary  of  another  Stale,  auiLentii^led 
1L.R.A, 


lerials  furnished  for  proteciioo  of  the  machin- 
ery. (Wls.>  191.  Work  done  in  engraving 
copper  shells  for  printing  on  cloth  creates  no 
lien  on  "cloth-printing  machiuea"  sold  as  com- 
plete without  such  shelU.    (N.  J.)  48. 

Mortgage  lien.  One  who  takes  a  morigaga 
on  real  estate  from  an  heir  pending  settlement 
of  tbe  estate  acquires  no  greater  interest  than 
that  of  Ihe  beir  himself.  (Ind. )  233.  A  mort- 
gagee in  possession  may  lawfully  takedown  ot 
carry  away  buildings  erected  by  him,  the  ma- 
terials being  his  own  and  not  so  connected 
with  tbe  soil  that  they  cannot  be  removed 
wilhout  injury  lo  it,  (Or.)  273.  The  party 
having  tbe  right  lo  remove  a  chattel  may  do  so 
while  in  possession  of  the  land.  Id.  Where 
a  mortgagor  In  posseMion  removed  a  building 
to  enuiher  lot  the  remedy  of  tbe  mortfngee 
was  at  law,  for  the  removal  of  tbe  building. 
(M.  J.  Eq.)  630.  Uortgagee  mav  have  bis  lien 
protected  by  Injunction.  Id.  A.  provision  in 
a  mortgage  tbat  Ibe  whole  sum  secured  shall 
become  due  on  any  default  in  payment  will  not 
make  notes  due  before  their  maturity.  Prior- 
ity is  to  be  determined  by  the  order  in  which 
they  fall  due  according  to  their  terms.  (lows) 
S65.  A  valid  chattel  mortgage  may  be  mada 
by  the  owner  of  proitcrty  in  posseKslon  of  an- 
other  under  nn  execution.  (111.)  729.  A  mort- 
gagee is  precluded  from  recovering  possession 
of  tbe  morteaged  premises  after  forfeiture  by 
action;  but  If  be  can  obtain  possession  in  any 
lawful  or  peaceable  mode,  be  may  retain  pos- 
session of  such  premises,  as  against  tlie  mort- 
gagor or  any  peraon  claiming  under  him  sub- 
sequent to  Ibe  moitgsge,  until  his  mortgage 
debt  Is  paid.  (Ur.)  373.  Where  at  a  void 
foreclosure  sale  the  mortgagee  becomes  the 
purchaser  of  the  mortiiaged  premises  and  at- 
tempts to  convey  siicb  premincs,  bis  deed 
operates  as  an  asslcnment  of  the  mortgage 
debt,  as  well  as  tbe  mortgage  securing  the 
same.  Id.  If  for  any  cause  tbe  proceedings 
in  foreclosure  are  ineffectual  and  tbe  mort- 
gagee purchases  at  a  sate  thereunder,  his  re- 
lation  to  tbe  mortgaged  premises  is  that  of  a 
mortgagee  in  possession.     Id, 

Partuion  of  etiaiet  hdd  in  tommon.  An 
equitable  claim  for  unauthorized  improvements 
of  land  held  in  common  may  be  altowi-d  on  a 
saleforpurposeof  partition.  (R.  L)  731.  The 
value  of  a  barn  erected  under  an  agreement  in 
the  lease  byalife  tenant  and  ibe  ownersofone 
half  the  remainder  in  fee,  should  be  deducted 
from  the  proceeds  of  tbe  partition  sale  before 
(lisiribuiion.  Jd.  A  debt  due  to  tbe  estate 
from  an  heir  may  be  deducted  from  his  dia- 
Iribulive  share  of  the  proceeds  of  real  estate 
which  iiaa  been  sold  in  process  of  adniinisUa- 
tioD.    (Ind.)  23S. 

Etioppel  to  claim  righl*.  A  false  representa- 
tion or  concenlment  of  material  facts,  or  s  de- 
sign lo  mislead,  is  not  necessary  to  constitute 
an  equitable  estoppel  by  an  acl  calculated  to 
mislead.  (K  T.)  7M.  Doctrine  applied  to  a 
rase  wbete  one  was  induced  lo  purchase  lands. 
The  party  who  Influenced  him  was  estopped 
,  tram  settfog  up  hU  own  title  agalott  llial  of 
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the  purchaser.  Id.  Borrowing  from  a  forger 
moDey  which  be  had  obiained  from  a  forged 
mortgage  on  property  of  the  borrower  will  not 
estop  the  latter  from  setting  up  the  forgery. 
(Ark.)  G51.  No  stipulation  between  third  per- 
sons can  continue  an  oblitratioD  from  which 
the  law  relieves  a  party.  (Pa.)  411.  Principle 
applied  to  an  insurance  company's  letter  stat- 
ing that  it  could  not  be  discharged  from  lia- 
bility on  a  policy  insuring  a  tenant  against  lia- 
bility for  rent  in  case  the  leased  buildings  are 
burned,  and  that  such  defense  would  not  be 
raised.  Id.  One  who  has  taken  the  benefit  of 
a  building  re^ilation  cannot  repudiate  the  con- 
ditions on  which  it  is  given.  (D.  C.)  649.  One 
who  has  executed  and  delivered  securities  in 
consideration  of  such  a  promise  after  his  ille- 
gal purpose  has  failed,  and  a  prosecution  has 
been  commenced  by  third  parties,  cannot  re- 
scind the  contract  and  recover  back  the  securi- 
ties. (Ark.)  561.  A  bank  is  not  estopped  to 
deny  its  liability  on  a  check  which  it  has  certi- 
fied, even  as  against  a  bona  fide  holder  for 
value.  (N.  Y.)  695.  A  bank  whose  ceitilU-n 
tion  has  been  procured  by  fraud  cannot  main- 
tain an  action  to  recover  possession  of  an  un- 
indorsed check  against  a  bona  fide  purchaser 
from  payee.  I(L  An  insurance  company  is 
not  prevented  from  setting  up  the  suicide  of  an 
insured  person  as  a  defense  to  its  liability  on 
the  policy, notwithstanding  the  Statute  provides 
only  for  fraud  as  a  ground  of  defense.  (Pa.) 
670. 

Arbitration  and  award.  Ad  attorney  has  no 
implied  authority  to  submit  a  case  to  arbitra- 
tion in  pat's,  nor  make  any  material  change  in 
the  submission  without  order  or  direction  of 
the  court.  (Oonn.)  668.  A  diiipute  as  to  the 
ownership  of  a  strip  of  land,  claimed  by  each 
party  in  fee  simple,  cannot  be  settled  by  arbi- 
tration. (Mich.)  720.  A  change  in  a  written 
submission,  by  which  the  award  is  to  be  made 
final  instead  of  being  returned  to  court  for  judg- 
ment, is  a  material  change  which  an  attornev 
cannot  make  unless  expressly  authorized. 
(Conn.)  568. 

Limitation  of  action.  The  Statute  of  Limi- 
tations cannot  run  agninst  any  pivson  until  his 
Or  her  right  has  &A'crued.  (Pa.;  658.  So  the 
holding  of  land  b^  the  grantee  during  the  life 


have  been  given  him  to  return  to  the  State  from 
which  he  was  taken.  (Wis.)  817.  Where  a 
man  has  a  settled  abode  in  another  State  for 
business  or  pleasure  he  is  a  nonresident  within 
the  Attachment  Law.  (Cal.)  127.  The  ratitioap 
tion  of  an  attorney's  act  in  bringing  an  unau- 
thorized attachment  suit  will  not  give  priority 
to  the  attachment  lien.  ( \  rk.)  4C5.  A  writ  of 
ne  exeat  will  not  be  issued  to  aid  the  collection 
of  a  Judgment  recovered  at  law  against  a  wo- 
man. (Mass.)  896.  A  suit  cannot  be  carried 
on  by  the  initials  merely  of  the  Christian  name 
of  the  plaintiff;  and  a  motion  to  dismiss  the 
writ  on  this  ground  is  equivalent  to  a  plea  in 
abatement.  (Mich.)  629.  An  injunction  may 
be  granted  to  prevent  a  cloud  on  title  obtained 
by  adverse  possession.    (Mo.)  67. 

A  ctions  and  suits  arising  under  will,  A  com- 
plain t  in  an  action  to  contest  a  will,  alleging 
that  testator's  intention  was  different  from  that 
expressed  by  the  will,  is  demurrable.  (Ind.) 
498.  Although  heirs  of  a  deceased  partner 
cannot  compel  the  surviving  partner  to  account, 
yet  circumstances  may  exist  to  make  it  proper 
to  entertain  action  on  their  behalf.  (Ind.)  788. 
In  a  proceeding  taken  to  put  heirs  in  poraessiun 
of  an  estate  an  issue  must  be  joined,  proof  must 
be  taken  and  judgment  rendered,  recognizing 
their  capacity  to  take  possession.  (La.  Ann.) 
285.  Heirs  entitled  to  a  third  of  certain  iHnds, 
who  claim  no  more  than  that  part  which  is  set 
off  by  metes  and  bounds,  may  sue  therefor 
without  joining  other  heirs,  where  the  latter 
have  already  received  a  conveyance  of  a  part 
equivalent  to  their  share.  (Ey.)  454.  The  fact 
that  distributees  have  received  a  portion  of  the 
estate  will  not  preclude  them  from  exercising 
their  right  as  covenantees  to  enforce  the  cove- 
nant, wnere  their  liability  will  in  no  event  be 
co-extensive  with  their  claim.  (Mass.)  801. 
The  indebtedness  of  a  legatee  to  the  estate  may 
be  set  off  against  his  claim  to  the  le^cy.  (Ind.) 
281.  Taxable  costs  of  all  parlies  m  a  suit  for 
the  construction  of  a  will  may  be  ordered  to  bo 
paid  out  of  the  funds  ot  Uie  estate  before  dis- 
tribution.   (Vt.)  517. 

Equitable  relirf  in  eases  of  contract.  A  suit 
by  a  vendor  for  a  specific  performance  cannot 
l)e  defeated  on  the  ground  that  there  is  a  rem- 
edy at  law.    (Conn.)  87.    To  defeat  it  the  rem* 


Of  the  grantor  is  not  adverse  to  the  dower  right  I  edy  must  lie  as  complete  and  beneficial  at  law 
_^  x^,      .*   •    ^,     T  .  J,      J,  .t  . «-_.   ._   ^^  .jj  gqnKy     2^^     where  a  number  of  con- 

tracts constitute  one  transaction  and  are  sepa- 
rable, those  not  within  the  Statute  of  Frauds 
may  be  enforced,  and  the  others  avoided.  (Ind.) 
78i.  An  action  on  contract  is  within  the  juris- 
diction of  the  courts  of  the  place  of  perform- 
ance, although  the  parties  reside  in  other  Stales. 
(Mich.)  511.  A  covenant  ucider  seal  by  a  lifo 
tenant,  having  power  to  dispo^  of  the  remain- 
der of  the  estate  by  will,  to  refrain  from  dispos- 
ing of  a  portion  of  such  remainder  upon  con- 
sideration that  the  will  granting  the  power 
shall  cot  be  contested,  is  enforcenble.  (Mass.) 
804.  But  a  covenantee  who  accepts  his  sharo 
of  the  money  fatd  for  a  release  of  his  obliga 
tion  cannot  enforce  the  covenant.  Id.  Pro- 
ceedings by  administration  of  deceased  cove- 
nantee, to  procure  other  covenantees  to  release, 
will  not  estop  him  from  setting  up  an  indepen- 
dent right  as  covenantee.  7c/.  The  words 
"then  surviving,"  applied  to  heirs-al-law,  refer 
to  the  time  of  Uie  death  of  the  life  tenant   Id 


of  his  wife.  Id.  In  coses  of  fraud  the  Statute 
begins  to  run  in  equity  from  the  time  of  dis- 
covery of  the  fraud.  (R.  I.)  826.  When  a 
debt  is  barred,  the  new  promisor  must  acknowl- 
edge its  justness  and  express  willingness  to  pay. 
(Tex. )  72.  A  letter  simply  saying  *  *I  have  done 
my  best  to  raise  some  money,"  etc.,  docs  not 
remove  the  bar.    Id, 

Abatement  of  action.  The  death  of  one  of 
two  physicians  sued  as  partners  for  unskillful 
treatment  does  not  abate  the  action  as  to  the 
survivor.  (Ind.)  90.  The  mere  pendency  of  a 
suit  against  the  lessee  of  a  wharf  to  recover 
damages  for  injuries  caused  by  its  defective 
condition  will  not  abate  a  subsequent  suit  for 
the  same  purpose  against  the  owner  of  the 
wharf.    (Md.)272. 

Writ  and  process.  One  brought  within  the 
jurisdiction  upon  requisition  as  a  fugitive  from 
[ustice,  and  tried  and  discharged  as  to  the  of- 
tense  charged,  is  not  subject  to  arrest  on  a  civil 
process  imtii  a  reasonable  time  and  opportunity 
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Equity  win  not  relieve  from  eecoiities  executed 
to  ftliield  a  person  from  prosecution  for  a  fel- 
ony of  which  he  is  guiltj.    (Ark.)  551. 

Pergonal  t-rvicet.  Contracts  for  personal  nerv- 
ires  will  not  be  specifically  enforced.  (Conn.) 
779.  Their  negative  enforcement  by  injunc- 
tion will  not  be  made,  where  the  services  ore 
purely  intellectual,  peculiar  or  individual  ia 
character.  Id,  Principle  applied  to  an  agree- 
ment bv  an  employe  not  to  allow  his  name  to 
be  usea  in  any  business  similar  to  that  of  his 
empluyer.  Id,  Servlcesdevolveduponanem- 
p]oy6  by  the  iceneral  maaaffer  of  the  business 
are  not  "peculiar"  or  "individual."  Id,  Equity 
wUl  not  enjoin  the  breach  of  a  negniive  prom 


Equity;  prineipka  a$  to  bvrden  tf  Iomi 
Where  one  of  two  innocent  per^oos  musX  suf* 
fer,  the  loss  must  fall  upon  him  who  put  it  in 
the  power  of  a  thii\1  person  to  cause  the  loss. 
(8.  C.)  745.  Principle  a  pplied  to  one  who  sisriis 
a  negotiable  note  as  suretj^,  upon  a  condition 
known  only  to  the  principal.  Id,  A  bank 
which  pays  forged  checks  to  other  banks, 
which  had  in  good  faith  advanced  mojcy  on 
them  to  the  foiger,  must  bear  the  loss.  (Ey) 
849.  On  the  embezzlement  of  the  money  *r&> 
ceived  on  a  mortgage  by  a  person  employed  by 
the  mortgaffor  to  produce  the  money,  and  who 
was  also  agent  of  the  lender  for  the*  purpose  of 
examining  the  title,  eto.,  the  moit^agor  who 
left  the  business  to  the  agent  without  inquiry 


ise  unless  the  contract  was  such  that  a  decree 

for  its  speciflc  performance  could  be  enforced  1  for  months  must  bear  the  loss.    (Pa.)  75(^~ 

by  the  court.    (N.  Y.)3dl.  > 


yn.  Dauages  fob  Touts. 


In  ffenerfil,  Uahility  for  tartt.  Damages  for 
Injury  to  premises  by  a  negligent  construction 
of  a  sewer  must  be  limited  to  the  actual  dam- 
age sustained  up  to  the  time  of  bringing  suit. 
(Tenn.)  465.  The  grantor  of  a  right  of  way 
cannot  deposit  thereon  stone  or  other  obstruc- 
tion, or  iu  any  way  obstruct  or  injure  the  road 
bed.  (N.  Y.)  22o.  A  commercul  agency  is 
not  exempted  from  liability  for  gross  negligence 
in  erroneously  giving  the  financial  standing  of 
a  person.  (Pa.)  661.  An  iron  railing  sur 
mounted  with  sharp  points,  placed  around  an 
area,  will  not  subject  the  owner  to  liability  for 
injury  to  a  tiaveler  who,  to  save  himself  from 
falling,  was  iniured  by  one  of  the  sharp  points. 
(Pa.)  120.  Where  several  buildings  in  succes- 
sion take  fire,  each  from  another,  the  burning 
of  the  last  building  to  catch  fire  was  not  the 
proximate  result  of  the  setting  fire  to  the  first, 
when  the  fire  was  actually  communicated  by 
the  intermediate  buildings.  .  (N.  Y.)  180.  An 
action  soundmg  in  tort  cannot  be  maintained 
to  recover  damages  for  injuries  to  lands  by  sur- 
face water  from  a  drain  constructed  in  accord- 
ance wi  h  a  judgment  of  a  court,  although  sub- 
■e<]uently  reversed.  (Ind.)  495.  Where  the 
united  and  contemporaneous  negligence  of  two 
persons  causes  a  collision  between  them,  neither 
can  recover  for  a  resulting  injury.  (Ind.)  678. 
To  stand  in  the  carriage-way  of  a  public  street 
at  night  is  such  negligence  as  will  prevent  re- 
covery for  injuries  resulting  from  being  thrown 
down  by  a  wagon.  Id,  One  who  causes  work 
to  be. done  is  not  ordinarily  liable  for  injuries 
resulting  from  the  negligence  of  employes  of 
an  independent  conti actor,  unless  the  mjury 
might  have  been  anticipated  as  a  direct  or 
probable  consequence  of  the  work  contracted 
for.  (Ohio)  701.  An  agent  of  a  nonresident  is 
personally  liable  for  injuries  resulting  from  the 
dangerous  condition  of  the  premises.    (111.)  12b. 

Party  cannot  Mft  his  responnbility  on  an- 
other, A  party  under  an  antecedent  obligation 
to  do  a  thing  cannot  get  rid  of  his  responsibil- 
ity by  deputing  it  to  somebody  else.  (D.  C.) 
649.  The  obligation  to  make  good  all  damages 
to  an  adjoining  owner  by  interference  with  a 
party- wall  cannot  be  escaped  by  employing  a 
contractor  to  do  the  work.  Icl,  A  building 
regulation  established  under  Act  of  Congress 
may  properly  require  owners  to  make  good  all 
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damages  to  the  adjoining  owner.  Id,  One 
who  lakes  the  l»enefit  of  such  regulation  cim- 
not  repudiate  its  conditions.    Id, 

Liftcl  and  slander,  A  publication  containing 
imputations  that  a  member  of  the  Legislature 
went  there  solely  for  the  purpose  of  passing  a 
bill  to  enrich  himself  and  his  coptu-tuers  in  a 
certain  scheme  is  libelous.  (Mich.)  d09.  A 
caricature  printed  in  connection  with  charges 
of  corruption  in  the  passage  of  a  legislative  bill 
constitutes  a  libel  if  the  cliarges  are  not  true; 
and  the  inducement  is  sufficient  where  it  show* 
that  plaibtiff  was  a  member  of  the  Legislature 
and  the  introducer  of  the  bill  and  was  the  per- 
son referred  to  in  the  publication.  No  innu- 
endo is  needed  where  the  meaning  of  the  pub- 
lication is  plain.    Id, 

Negligent  exercise  of  profession.  For  failure 
of  a  physician  to  give  proper  instructions  in 
the  care  of  a  broken  leg  set  by  him  he  is  liable 
lor  resulting  injury.  (Iowa)  600.  A  lawyer 
cannot  be  held  liable  for  a  mistake  in  refcrunre 
to  a  matter  in  which  members  of  the  profension 
possessed  of  reasonable  skill  and  knowledge 
may  difTcr  as  to  the  law.  (Ind.)  6u9.  Doo- 
trine  applied  to  advice  as  to  a  mortgage  of  hus- 
band and  wife  given  to  secure  the  husband't^ 
debts.    /(/. 

Telegraph  companies.  Mental  anguish  is  a 
ground  for  the  recovery  of  sub&tanrial  damn^res 
against  a  telegraph  company  for  failure  to  de- 
liver a  telegram,  where  the  message  is  sulllcient 
to  inform  the  company  that  mental  anguish 
will  probably  result.  (Ind.)  6b8.  The  com- 
plaint to  recover  the  statute  penalty  must  state 
that  the  person  addressed  resided  wiihin  the 
prescribed  distance  from  the  office.  Id,  The 
question  of  sulficiency  of  a  telegram  to  inform 
the  operator  of  its  meaning  is  determined  b7 
facts  and  circumstances.  (111.)  474.  If  sufil- 
cient  appears  to  show  that  it  relates  to  a  com- 
mercial transaction,  it  is  sufiicieni  to  charge 
negligence.    Id, 

Injuries  to  real  property.  To  entitle  am 
owner  of  land  on  a  navigable  river  to  midnfain 
an  action  for  obstruction  to  navigation,  the  ob- 
struction must  be  the  invasion  of  a  private 
right.  (Minn.)  673.  Such  action  mu^t  state 
facts  oonstituting  special  damage  and  that  the 
injury  was  connected  with  a  negligent  act,  or 
was  the  proximate  result  of  such  acL    Id,    A 
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rlfMrian  owner  has  no  right  of  action  for  the 
washing  away  of  banks  and  bottom  of  a  stream 
by  the  increased  flow  of  water  at  times,  occa- 
sioned by  a  dam  msde  with  legislative  author 
fry.  (Me.)  460.  Incidental  Injuries  to  land 
by  a  reasonable  Incresse  In  the  flow  of  water 
to  facilitate  driving  logs  is  not  a  taking  of 
property.    Id. 

Ireapau  on  the  fa§e.  Actions  of  trespass  on 
the  case  are  included  In  the  Statute  In  the  word 
"trespa^," allowing  an  action  therefor.  (Tex.) 
618.  Hence  the  owners  of  a  leased  building 
who  contribute  to  the  injury  of  a  tenant  bv 
consenting  to  the  erection  of  an  awning  are  li- 
able for  the  oon^ieouent  injuries  to  the  tenants. 
Id.  Doctrine  applied  to  the  miscarriage  of  a 
woman  occupying  the  premises,  caused  bv  the 
falling  of  the'awning  and  part  of  the  wall  at- 
tached thereto.    Id. 

Pollution  and  contamination  of  water.  Al- 
though one  may  appropriate  all  the  under- 
ground water  In  his  soil  he  has  no  right  to  poi- 
son or  contaminate  It,  so  that  when  it  reaches 
his  neighbor's  land  it  will  be  unfit  for  use  by 
man  or  beast.  (Ey.)  451.  Doctrine  spplied 
to  the  owner  of  oil  stored  near  a  spring.  Id, 
If  liable  to  escape  either  alx  ve  or  underground, 
he  must  answer  for  ihe  consequenceR;  but  on 
the  question  of  damages  evidence  that  be  had 
pieviously  sold  water  from  the  sprlnfl:  is  Inad- 
missible. Id.  Where  one  e«*ects  a  large  feed- 
ing stable  for  cattle  he  will  be  enjoined  from 
Emutlng a  stream  passing  throuffh  neighboring 
nd  used  for  farming  purposes.    (Neb.)  457. 

Hvieancee.  Damage  caused  by  explosion  of 
•  powder  magaz'ne  located  on  a  lot  smaller 
than  that  requirf  d  by  an  ordinance  is  causod  by 
the  violation  of  the  ordinance,  and  the  destruc- 
tion of  buildings  constituted  it  a  nuiflonce  jter 
ee.  (III.)  202.  The  risk  of  injury  by  explosions 
is  not  assumed  by  adjoining  owners,  aJihouifh 
otiter  magazines  existed  wlien  the  lot  was  pur- 
chased. Id,  Nuisances  should  be  removed 
beyond  the  imine<liate  neighborhood  of  resi- 
dences. Id.  Where  the  facts  alle/^^ed  consti- 
tute a  nuisance,  the  term  **nuisiince"  need  not 
be  used  in  the  plending.  Id.  A  release  to  a 
railrood  company  of  a  right  of  way  across  cer- 
tain land,  with  a'furtber  n^lmsc  from  all  claims 
for  damages  by  reason  of  the  takinir  and  use 
of  the  land,  ^'ill  bar  the  owner  from  sul)^- 
quently  recovering  damages  for  overflowing  his 
land  bv  the  const  ruction  of  a  diuh  and  culvert. 
(Pa.)  218. 

Carrier/  liabHittf  for  neffleet  ^  dvtjf.  The 
duty  of  common  carriers  is  a  duly  inde|>endenl 
of  contract,  arising  by  implication  of  law.  ( N . 
J.) 485,  Independcrit  of  statutory  requirement 
a  railroad  companv  is  chargeable  with  the  duty 
to  fence  its  track  If  required  to  keep  tbe  track 
free  from  obstructions.  (N.  Y.)  527.  A  rail- 
road  company  is  not  required  to  use  extrsordi- 
narv  care  or  vigilance  in  respect  to  the  safety 
of  Its  highway  crossings.  (Ind.)  588.  A  rail- 
road company  cannot,  by  leaw  or  contract  or 
arrangement,  tuin  over  to  another  company  its 
road  and  francliisi^.  and  thereby  exempt  itself 
from  responsibility  for  the  conduct  and  man- 
agement of  the  road,  but  will  be  liable  for  in- 
juries sustslned  on  that  portion  of  its  road 
operated  by  the  foreign  company.  (W.  Va.) 
854.  It  is,  however,  not  liable  for  injuries  in- 
flicted by  tho  lesMce  company  upon  its  own 
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agent  or  servant  in  operating  the  road.  idL 
it  cannot  be  heid  responsible  for  injiines  done 
by  its  servants  unless  the  act  was  expressly  or 
Impliedly  authorized  or  ratified  by  it.  Id.  A 
stockholder  is  not  liable  for  the  negligence  of 
the  oflScere,  agents  or  employes  of  the  company 
in  the  operation  of  its  road.    (Kan.)  414. 

Liability  ofrailrottdefor  injuriee  to  tracelen 
and  treepaseere.  An  individual,  in  the  exercise 
of  his  absolute  rights.  If  it  mav  endanger  tbe 
safety  of  others,  must  exercise  them  with  a  due 
regard  for  the  safety  of  others.  (Ky.)  H18. 
Running  grip  cars  at  a  rate  of  speed  prohibited 
by  ordinance  is  negligence  per  ee,  (Mo.)  8 19. 
it  is  the  duty  of  a  railroad  company,  where  a 
train  crosses  a  public  highway  on  a  trestle,  to 
give  timely  warning  of  the  approach  of  the 
train  to  the  crossing.  (Ky. )  816.  A  traveler  fa- 
miliar with  the  phice,  who  hurries  to  such  cross- 
ing and  sttempts  to  cross,  is  guilty  of  nealigence 
which  will  prevent  recovery  for  injuries  sus- 
tained through  frieht  of  his  horse  caused  by 
the  train,  ia.  Whether  or  not  the  failure  to 
give  warning  is  negligence,  should  be  left  to 
the  jury.  Id,  Tbe  presumption  of  negligence 
of  a  railroad  company  as  to  a  passenger  does 
not  obtain  in  case  o'  (njuries  to  the  hoise  of  a 
traveler  attempting  to  cross  the  railroad  track. 
(Ind.)  588.  An  unlicensed  hack  driver  spe- 
cially ordered  for  a  passenger  is  not  a  trespasser 
in  going  with  his  carriage,  for  the  purpose  of 
meeting  such  passenger,  upon  a  wharf  used  by 
the  steamboat  company,  ah  bough  the  rules 
forbid  any  but  private  carriaaes.  or  carriages 
which  are  licensed,  to  stand  upon  the  wharf. 
(R.  I.)  802. 

For  death  eaueed  hff  neglifjenee.  Under  an 
Act  embodying  the  provisions  of  Lord  Camp- 
bell's Act,  suits  for  railway  accidents  must  be 
brought  by  the  personal  representatives  for  the 
benclJt  of  the  widow  and  next  of  kin.  (Ark.) 
288.  It  does  not  take  awa^  the  right  which 
survives,  to  recover  for  injuries  accrued  by  tbe 
common  law,  nur  docs  it  deprive  the  father  of 
his  riglit  to  sue  for  loss  of  service  of  his  minor 
child;  hence  the  three  sctions  msy  be  prose- 
cuted at  the  same  time  snd  recoveries  had  in 
ea ch.  Id.  I n  t  he  action  for  t  he  loss  of  services 
of  a  minor  child  the  recovery  is  limited  to  dam- 
ages accrued  between  tbe  tunes  of  the  injury 
and  the  death.  Id.  An  admlMis'rator  has  no 
right,  under  Ihe  Employers'  Liability  Act,  to 
U'cover  damages  on  account  of  the  death  of  his 
intestate,  in  audition  to  his  light  as  legal  repre- 
sentative to  recover  the  damn ces  which  accrued 
to  the  intestate  In  his  lifetime.  (Mass )  154. 
In  actions  for  damages  for  d  ath  cau<(etl  by 
negligence  what  was  usually  and  habitually 
done  may  be  prove<l  to  rebut  a  claim  that  an 
employe  was  negligent.  (Mich.  i5(K).  Mortuary 
tables  are  admissible  in  evidence  to  show  ex- 
pectancy of  life.  Id,  Evidence  as  to  tbe  prop- 
erly of  the  family,  and  of  an  Incumhrnnce,  is 
inndmissible  in  an  action  for  the  death  of  phiin- 
t id's  husband.  Id,  If  no  improper  testimony 
has  been  admitted,  the  amount  of  damages 
awarded  is  beyond  the  reach  of  a  writ  of  error. 
Id, 

Injury  to  railroad  emflnyh.  Injury  to  a 
hrakemnn  from  collision  of  the  train  with  an 
animal  makes  tbe  companv  liable  for  the  dam- 
ages under  the  General  Kailroad  Act,  which 
imposes  the  absolute  duty  to  fence.    (N.  Y.) 


«  section  bBDd,  lie  being  a  Rupcnor  agent 
charged  vlth  an  act  wLlch  the  law  inipt»ea  aa 
■  duly  of  tbe  mnsler;  jel  his  command  will 
not  jiiHiif^  acts  of  an  employe  nbo  sees  a  dan- 
ger of  wbicb  bts  superior  U  ignoiant,  (Mich.) 
fl33.  So  nbeiber  tbe  proiimaie  cause  of  tbe 
injury  waa  the  act  of  the  entdseer  or  Gremau 
or  that  of  the  assistant  roadmaster  is  an  im- 
portant question  in  delermioing  the  liabililj  of 
the  masier,  end  is  for  tbe  jury  to  decide.  Id. 
It  ts  the  duty  of  Ibe  master  to  supervise,  direct 
snd  control  Ibe  operation  and  maoHgement  of 
bis  buBlnesB;  and  a  perEon  invrsted  with  full 
control,  subject  to  no  supervisioD  except  bis, 
stands  in  ILe  place  of  the  master  and  is  not  a 
fellow   servant.      (Mich.)   500.     A   train   dis- 

Salclicr  Is  not  a  fellow  eervant  with  trainmen. 
d.  Tbe  contributory  negligence  of  a  fellow 
servant  will  not  prevent  the  recovery  for  in- 
jury due  in  part  lo  tbe  negliftence  of  the  ma.v 
VcT.  Id.  A  master  who  carries  on  an  immi- 
nently dangeroui  undertaking  is  bound  to 
know  the  character  and  extent  of  the  danger, 
■nd  lo  notify  the  scrvanl  specially  and  une- 
quivocally. Constructive  or  obiipBtory  knowl- 
edco  on  bia  part  auppliea  actual  knowleilgc, 
and  such  knowledge  is  presumed  j«rt>  and  de 

tin  to  exist,  while  tbe  eervaol  is  held  to  Ihe 
Dowledge  of  patent  defects  only  (La.)  172. 
Tbe  fervaDt  baa  a  rirhl  to  assume  superior 
knowledge  in  his  employer,  to  rely  on  Ijis  pru- 
dence and  judgment  and  lo  believe  that  be  will 
rot  un necessarily  Jeopardiio  his  person  and 
life  by  avoidable  risk.  Id.  An  employ^  docs 
not,  by  entering  tbe  service,  assume  a  risk  of 
danger  incident  thereto,  whicb  by  reason  of 
bis  youlb  and  Inexperience  be  does  not  know 
or  appreciate,  and  to  vrbicb  Ibe  employer  ex- 
poses hfm  witbout  warning  blm  of  it.  (Ark.) 
28a  Wbelber  or  not  be  ougbt  to  have  bad 
koowlcdce  or  appreciation  of  tbe  danger,  is  « 
question  7or  Ibe  Jury.    Id. 

A»  carrier  of  paixnuen.  Railway  companies 
■re  hound  to  keep  tbe  ptatforma  at  their  paasen' 
ger  stations  in  a  safe  coodllion  for  persons  to 
enter  and  leave  Hip  cara.  [Ind.)687.  A  passenger 
is  jusllfled  in  taking  tbe  way  of  passage  held 
out  by  tbe  company  for  entrance  and  eilt  to 
the  public  atreet,  although  another  passage- 
way might  be  taken.  (^.  J.)  485.  Passen- 
gers have  a  right  to  assume  that  tbe  means  of 
access  provided  are  reasonably  safe.  Id. 
Knowledge  of  the  unsafe  condition  of  Ihe  plat- 
form will  not  prevent  a  person  using  It  from 
recovering  for  injuries  cnuaed  by  its  defects. 
(Ey.)  44;  (Ind )  08*.  Where  connecting  compa- 
nies "sse  a  atntion  joinllv,  one  company  ia  not 
resDonaible  for  the  nezlect  of  the  ather  over 
which  the  passenger  is  carried.  (Kan.)  414. 
Where  a  railroad  company  legally  holds  stock 


from  tbe  moving  Irain.  unless  expressly  Id 
ao  to  do.  HIa  unwillingness  to  be  carried  be- 
yond bis  destination  is  no  excuse.  (Iia.)  111. 
The  fact  that  tbe  door  of  Ibc  car  Is  open  ia  no  in- 
vitation to  a  pBsaenger  to  paas  through  it  for  Ibe 
purpose  of  jumping  off  while  the  train  la  run- 
ning  at  full  speed.  (Mo.)  810.  Calling  tbe 
name  of  a  station  and  stopping  the  train  to  lake 
a  tide  track  while  another  train  passes  will 
not  make  tbe  carrier  liable  for  Injuries  to  a 
pn^scngnr.  (Ala.)  833.  A  passenger  who 
aliglits  from  a  grip  car  running  at  full  speed 
in  guilty  of  coniributory  negligence.  (Mo.) 
819.  But  it  is  not  negligence  for  a  paaseng^ 
familiar  with  the  management  of  railroads  to 
go  forward  to  the  baggage  car,  and  aa  Ibe 
trains  are  about  to  collide  to  jump  to  the 
ground.  (Mass.i  848.  Whetberor  not  alight- 
ing from  a  moving  train  conatitules  ncKligeace 
is  a  question  of  fact  to  be  determined  by  tbe 
jury.  (Ind. )  687.  Tbe  fact  that  the  passenger 
was  traveling  on  Sunday,  in  violation  of  the 
Act  concerning  vice  and  immorality,  does  riot 

Sreclude  ber  from  maintaining  tbe  action.  (N. 
.)485. 

AtearHeTcfmrrchandUe.  A  carrier  of  goods 
must  protect  ibe  property  from  destruction  or 
injury,  and  has  the  burden  oF  proving  that  tha 
goods  were  not  in  good  condition  when  shipped 
or  when  received  from  a  connecting  earner. 
(Iowa)  880.  Nor  can  custom  be  Invoked  to 
protect  it  from  negligence  In  failing  to  trans- 
port goods  with  care;  and  the  rata  of  char^ 
will  not  limit  tbe  care  required,  or  restrict  it* 
liability.  Id.  Doctrine  applied  to  a  shipment 
of  butter,  destroyed  by  beat  during  transport- 
ation, by  negligence  lo  provide  cold  storage, 
and  neglect  to  use  ice  in  the  cars  used.     Id. 

Carrier:  limitation  of  UaMiity  bu  eojitraet. 
A  limitation  of  liability  in  tbe  bill  of  lading 
will  not  control  where  the  damage  ia  the  effect 
of  the  cartier's  negligence.  (Ind.)  214.  Un- 
less specially  provided  for.  an  intermediate 
carrier  can  derive  no  benefit  from  a  contract 
between  ihe  first  carrier  and  tbe  shipper.  Id. 
A  "Are  clause"  in  a  bill  of  lading  exempting 
from  liability  for  loss  where  transportation  5 
not  ofersd  as  an  alternative,  and  no  reduction 
of  rates  is  made  as  a  consideration  for  Ihe  ex- 
emption, is  invalid.  (Tenn.)  163.  Mere  ac- 
quiescence In  tbe  use  of  such  bills  will  not 
show  thereas9nablenessoftbeeiemption.  Id. 
A  condition  la  reasonable  only  If  coupled  with 
compensating  advantages  to  tbe  shipper,  id. 
Tbe  contract  must  t>efalrlv  obtained,  and  must 
be  both  Juat  and  reasonable.    JiL 


VUL  CiuiaNAi,  Law  Am  Pbaotiob 
Lottery  pjvhibited.      "Lottery,"  within  the]     Dittvrbingrdisioutm>eifty.    An  Infoimatkm 

■  liil(»     AmtiFflj^ofl    nrAv    ar-hfntf^   fn     wTit^li    a     ncrninnt   fVrliilTi    ntrtirjl   oh&Ttrinn    willful,    ma- 


mbraces  only  schemes  In  which 
valuable  consideration  is  paid  for  a  chance  to 
draw   a   prize.     (Ala.)  G99.      Diatribuliou    of 
riizesto  holdera  of  tickets  where  no  payment 
la  exacted  U  not  illegal.    Id. 
7  L.  R.  A. 


against  certain  parties  charging  willful,  ^ 
licious  and  unlawful  Inlerrupiion,  molestatloQ 
and  disturbance  of  a  religious  society  i«  auffl- 
cient  to  austain  a  conviction,  (Neb.)  i35.  A 
church  organization  may  nuke  rules  by  which 
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the  tdiDlssfon  and  ezpuldon  of  Its  members  are 
to  be  reflated,  and  the  members  must  con- 
form to  these  rules.    ItL 

Death  penaity.  The  Legislature  may  chab c^e 
the  manner  of  Inflicting  the  death  penalty. 
(N.  T.)  715.  Evidence  Is  not  admissible  to 
show  that,  in  executing  a  law,  some  constitu- 
tional provision  may  pMsibly  be  violated.  Id, 

7L.E.A. 


DscisioiYs.  879 

▲RD  PBACnOB.) 

The  comparative  humanity  of  different  sys- 
tems of  executing  the  death  penalty  on  a  crim- 
inal is  a  question  for  legisUtive  determination. 
Id. 

Removal  cf  eau9$.  The  marriage  of  parties 
in  another  State  does  not  furnish  a  ground  for 
removal  of  indictments  against  them  for  forni- 
cation into  the  United  BUtes  court.  (Ga.)  60. 
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iDCurety  n 

Appeal  ftBdavror  I  partka  a 

Attommrtr  toem.  Bee  Bilu  axd  Nons. 

Banlta  I  paTineDt  of  forged  paper  SI 

OolleoUoiui  paper  Indoned  In  blMik:  le- 

•trloUveliUlotsementi  Indonemant'*!'))' 

eotteotlOD:''  paafaic  of  tlUe;  appUoatlon 

of  prooMdii  etreet  of  advanoea  and  oTsr- 

diafts;  elteot  of  cnstom  or  oouiae  of  deal- 

tnt;  teTooatioaofB«eiio7;  lepadiatioDOf 


neslect  or  default  of  oonreapondenta  and 

«setil«;  4ebta,liabUlt]eB,etc.,o(  oolleoUns 

baok :  iDBOlTeno]'  of  colleotliiK  bank  Bl 

Om  and  notes  l  when  invalid  K 


Aooeptanoe 

Aooeptanoe  of  f orgwd  papw 

SttpulaUoii  for  attoraeya'  feea 
Bond  t  (*'  Uquot  dealer  m 

ntea  r 

O^rrlera  t  dntr  to  foratili  Mfe  ttatlon*  and 
platfamu;  i««aODat>le  rulaa  for  oairlBEa 
of  paMsosers ;  Injur;  to  paneager  allxbt- 
Ins;  dutrtoitop  tmln;  paqengeFoarrled 
beyond  deatlnatton  i  coDtrlbutorr  aegU- 

ObligatfODBandUabfllttea;  who  are  paaacp- 
geia:  meana  of  appTCOOh  and  departun : 
opportunii?  to  alisbt  • 

Botzlotlon  of  UaUUtf ;  UmltatlOD  of  UabO- 
It7 :  ooooeotlng  oarrlen  S 

Cbeekst  nature  of:  as  equllable  iMlgiuneDlB   S 
ParoJ  oertlflGation  t 

What  ODnsUtute ;  payment  of:  demand        1 
Clalnu.    Bee  Ldoiatiok  or  AonoNS. 
OonlU)^  of  laws  t  marriage ;  vaUdltr  goT- 

Bmed  b;  law  of  plaoe  whore  entered  Into  US 
CaneUttrtlonal  law.    Bee  SrATBm. 
OOBtraotei  aambliog  oonElderaUon ;   aeiin- 
lltlea  for  mone;  loat  at  plar 
Bpedflo  peTtorm«noe  of  oontraota  for  aer. 


Death  t  right  of  action  tor  damage*  U 

Dnreaat  what  oonatltatM  S 

~     "         "    "  "I  vested  rights  aubordl- 


Eieroiae  of  right  a  pollttoal,  not  a  Judloial, 
queetlon  Ul 

Telegraph  line  along  raUroad  right  of  war   MX) 
Estate.  Bee  Bsaii  Pbotibtt. 
Eetoppolt  equitable;  traiid  ai  an  element: 

Exeinttctra  and  administrators  t  dabta 
to  eatate  from  legatee ;  distribution ;  ool- 
'leotlonof  debt*  ffil 

tnoumbranoea  on  eatate;  from  what  pa7- 

Famllr  I  deflaed  TIT 

Fisheries  t  power  of  Leglelature  to  regulate  lU 
Gift ;  coura  mortu  UB 

Ouaran^t  letteia of  oredlt  tOt 

Hawkers.    See  Vwodi^mkb. 
Hl^ways;   oonatmctlon   of    rallroatOi    in 
Btreeli  99B 

LaTlDg  ODt  aoroM  laUroad  m 

Owaerahlpof  fee  In  itreetB ;  lighta  of  abut- 
ting ownere  E48 

Holidays.  «» 

Husband  and  wUb.    See  also  CoNmcn 

Proof  ol  marriage:  ButRolen";  of  TW 

Wife's  capacltr  to  oontnot :  asenoj  of  bu»- 
band:  UabUIt;  for  torn  UH 

Iniprovements t  allowBncetor,onpartItloii  T31 
~    "  tribal  ralailon  not  oftlzem  of 

US 


Not  to  b«  performed  within  one  year  T 

Lease  for  more  than  one  year  S 

Corporations.   See  also  Quo  Warrabiio. 
l>eaUon  of  9 

BeatrloUoD  on  eierolMOf  powtn;  dealing 

in  stock  of  others  9 

Belease  of  stockholder  from  snbaorlptlou ; 
capital  atook  »a  tmst  fund  T 

Cnrtesrt  teoancT  bT;  effaot  of  statute ;  seMn 
during  oovcTture;  enby  on  land:  veated 
remainder  or  life  estate;  forfeiture  of; 
Uabtllty  for  husband's  debta;  disposal  of 
estate  by  wife  fl 

I  for  proper^  taken  in  eminent 


Tor  land  taken  for  railroad 
Tor  iKillutlQn  of  stream 
Tor  neglect  to  del 
TL.R.A. 


Ii^Jiinctlon I  tore 


n  ni^al  appropriation  180 


t  life :  oonstruotlDn  of  policy ;  ap- 
plioatloa;  iwponalbilityforBcia  of  agent; 
tniurable  Interest ;  wagering  policies         SI 

Against  Ore;  statement  and  proof  of  loss: 
waiver  of ;  eondlUona  to  Impede  or  binder; 
where  offer  of  proofs  would  be  In  vatn        B 

Transfer  of  mutual  benellt  certlUcates  U 

Proof  of  Ices :  llmltaUoo  clause  57 

latozleatlns  Uqnors;  riKbt  of  state  to 
probthltuianufiioture  and  Bale;  transpor- 
tation prohibited;  Imported  liquors ;  spo. 
olol  lloeuaee;  permtaalon  to  pbarmacisia; 
criminal  proeeoatlon:  seizure  of  Uquora; 
Judgment  llan;  liquor  nuiaanoe;  abate- 
ment and  Injunction:  contempt:  action 
by  wife  for  Injury  to  her  meant  of  aup- 
port;  recovery  of  purchase  money  K 

Brought  from  out  of. the  Btste;  retntlatlon 
of  sale  n 

Jodgment  t  extent  of  lien  1 

Doctrine  of  res  Judlenta;  by  default;  on  de- 
murrer :  foreign  Judgments :  finality ;  aa 
to  what  matters  and  facta  conoluslrei 
who  bound  byi  binding  though  erroneouaffl 
.  Iietter  of  eredlt.   Bee  Qt7ABAiiTT. 
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liienfl ;  of  subcontractor  -   711 

Llmltittion  of  aetions ;  In  case  of  fraud     826 
Glaims  against  United  States  861 

When  statute  begins  to  run  666 

TAm  pendens ;  when  operates  812 

IflOttery ;  what  constitutes ;  gift  enterprise ; 
mailing  droulars  concerning;  constitu- 
tional and  statutory  proYislons ;  prosecu- 
tion for  maintaining;  for  publishing  lot- 
tery scheme;  sale  of  tickets  699 
Mf^— i^fHT^nw  ;  to  enforce  a  public  duty  106 
To  compel  approval  and  acceptance  of 
bond  740 
MarriugB*   See  Hubbaud  akd  Wifb. 
BCajrter  and  serrant;  fellow  servants, 
who  are;    vlce-prlnclpals ;  independent 
employment;  combined    negligence    of 
master  and  coservants                                600 
Exposureof  servant  to  extraordinary  risks  172 
Mazinui;  loss  of  one  of  two  innocent  parties  74C 
Mortc^ag^;   common-law   doctrine:   equi- 
table theory;  American  doctrine;  title 
and  possession  of  mortgagor:  abandon- 
ment of  legal  theory ;  rights  of  mortgagee 
in  possession;  purchaser  in  foreclosure; 
mortgagee  as  purchaser ;  removal  of  fix- 
tures 278 
Priority  of  notes  secured  by  866 
Rights  of  mortgagor  and  mortgagee  660 
M nnicipal  eorporationfl.    See  also  Stat- 
utes. 
Liability  for  nuisance ;  for  neglect  of  duty  156 
Power  to  borrow  money  760 
Power  to  administer  public  charity  765 
If  e  exeat ;  when  granted ;  nature  of  writ      806 
If e^li^^encse ;  damages  for  injuries  caused 
by:  proximate  and  remote  cause;  <nfftftn<M^  180 
Dangerous  premises  620 
Gontributory,  to  defeat  action  678 
If  otice.   See  also  Lis  Pxndbnb. 

Putting  purchaser  on  inquiry  840 

OfBLoers ;  impeachment  426 

Parent  and  child ;  obligation  to  support 

infant  child ;  emancipation  176 

Partition.  See  Impbovbiontb. 
Partnership;  dissolution  by  death ;  provi- 
sion for  continuance ;  agreement  that  sur- 
vivor take  decedent^  interest;  surviving 
partner;  debts  of;  equitable, rule  as  to 
partnership  assets ;  rights  and  remedies 
of  surviving  partners;  rights  as  to  heirs 
of  decedent ;  bond  required  of  surviving 
partner  788 

Bights  of  surviving  partner;  accounting 
by  481 

Party-waU ;  rights  in  649 

Payment ;  by  check  442 

Peddlers ;  who  are;  Uoense  of  666 

Pcwer ;  to  appoint  hy  will ;  execution  of        148 
Principal  and  agent;    ratification  of 

agents  act  405 

Principal  and  surety;  subrogation;  re- 
lief in  equity  84 
Protective  agencies.  See  Pdblxo  Aam- 
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Pablic  agencies ;  not  liable  for  negligenoe 
of  servants  110 

7L.R.A. 


4|ao  warranto ;  for  illegal  exercise  of  cor- 
porate franchise  nv 

Railroads.   See  also  Hiohwatb. 

Careful  exercise  of  rights ;  warning  on  ap- 
proach of  crossing;  slackenin^r  speed; 
traveler  to  stop,  look,  and  listen  SIS 

Lease  of ;  liability  of  lessor  844 

Real  property ;  validity  of  remainder  after 

life  estate ;  power  of  disposal  83fi. 

Sale ;  warranty  of  quality  471 

Schools ;  adoption  of  text-books  24l> 

Set-oflT;  in  equity  84 

Shipping ;  Limited  Liability  Acts ;  as  to  loss 
by  fire  and  collision ;  for  personal  injnrles ; 
surrender  and  trausf er  of  ship  and  freight: 
apportionment  of  fund  paid  into  court: 
what  owners  entitled  to  benefit  of  Act; 
proceedings ;  Jurisdiction ;  injunction  to 
restrain  prosecution  in  state  courts  U^ 

Statutes;  classifloatlon  of  dties;  local  and 

special  IBH 

Street  railways ;  cable  line  819 

Sabrogation ;  of  surety  84 
Sunday.   See  also  TBiAit^ ' 

Contracts  made  on  408 

Taxes ;  grants  of  immunity  strictly  construed  70 
Telegraph  companies ;  liability  for  ne- 
glect to  deliver  message 

Trespass ;  upon  personal  rights 
QMal ;  receiving  verdict  on  Sunday 
TrfBUKtm ;  account  of  trustee ;  following  trust 
property 
Creation  of  lien  on  trust  estate 
Vendor  and  purchaser ;  personal  liability 
for  incumbrance  assumed;  enforcement 
of  Tendor*8  lien 
Voters  and  elections ;  right  of  voters  to 
t)e  registered 
Election  contests 
Warehousemen;   as    bailees;    legislative 
control  over  business;  receipts;  obliga- 
tion to  return  the  thing  bailed ;  assign- 
ment and  sale  of  property;  tenancy  In 
common;  liability  for  negligenoe;  for 
torts ;  criminal  liability 
Waters  and  watercourses ;  pollution  of 
Riparian  rights;  upper  and  lower  mill 

owners 

Navigable  rivers;  what  are;  test  of;  as 
public  highways ;  power  of  State  over ; 
unlawful  obstructions;  action  for  dam- 

678 
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867 

8B3 

419 
836 
454 

485 
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457 
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Wills;  specific  and  general  legacies  distin- 
guished ;  bequest  ot  stock 

Legacy ;  nephews  and  nieces 

Devise  of  income  of  trust  fund ;  precatory 
words 

Devise  and  bequest  of  use  of  estate ;  be- 
quest of  life  estate  only 

Devises  and  bequests  of  lite  estate 

Election  to  take  under 

Bevocatlon :  revival  and  republication ;  ef- 
fect of  marriage 

Estate  in  fee,  when  given ;  effect  of  subse- 
quent words  to  cut  down 
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(Separate  Index  to. Notes  preoedes  thlaj 


ABATEMENT.    See  Action  ob  Suit,  7-9. 

Notes  and  Bbibfb, 

Abatement;  not  effectedby  pendency  of  suit 
tgainst  Joint  trespasser.  272 

ACCOUNTING.    See  Pabtnebship,  8,  9. 

ACTION  OR  SUIT.  See  also  Indians,  8; 
Nuisances,  6,  7;  Payment,  2;  Watbb 
comfanibs,  2. 

1.  The  fact  that  distributees  who  have 
received  a  portion  of  the  estate  of  the  decedent, 
'Who  contracted  to  procure  covenantees  to  re- 
lease a  covenantor  from  his  obligation,  may  be 
called  upon  to  contribute  towards  the  damages 
which  may  be  recovered  for  the  breach  of  such 
contract,  will  not  preclude  them  from  ezerds- 
fhg  their  right  as  covenantees  to  enforce  the 
covenant,  where  their  liability  will  in  no  event 
be  coextensive  with  their  claim,  and  there  is  no 
means  of  determining  what  such  liability  will 
be.    Wood  V.  ^u/torcfCMass.)  804 

2.  Taxpayers  may  maintain  suits  against 
town  officers  to  prevent  or  remedy  misapplica- 
tion of  town  funds.    BmseU  v.  Ta^  (Ark.)  180 

8.  Heirs  entitled  to  a  third  of  certain  lands, 
who  claim  no  more  than  that  part,  which  is  set 
off  by  metes  and  bounds,  may  sue  therefor 
without  joining  other  heirs,  where  the  latter 
have  alreEuiy  received  a  conveyance  of  a  part, 
equivalent  to  their  share.  MeQuerry  v.  uiUi- 
land  (Ky.)  454 

4.  The  person  in  whom  the  legal  title  to 

Eroperty  is  vested  in  trust  for  a  married  woman 
( a  necessary  |)arty  to  a  bill  seeking  to  charge 
the  property  with  the  payment  of  money  paid 
to  her.    Jhrentis$  v.  FaiOey  (Fla.)  640 

5.  A  railroad  company,  by  appearin^i:  for 
any  other  purpose  than  to  object  to  jurisdic- 
tion, submits  itself  to  the  jurisdiction  of  the 
court,  and  waives  an  objection  that  the  action 
is  brought  in  the  wrong  count v,  contrary  to 
Ohio  Rev.  Stat.  §  5027.  Ohio  6.  B.  Co.  v. 
Morey  (Ohio)  701 

6.  The  word  "  trespass,"  in  Texas  statutes 
allowing  an  action  for  trespass  to  be  brought 
in  the  county  where  it  was  committed,  or  where 
the  defendant  has  his  domicil,  includes  actions 
of  trespass  on  the  case.    MiU  v.  KimbeU  (Tex) 

ei8 

7.  A  stockholder's  liability  to  creditors  for 
failure  to  make  and  record  the  certificate  of 
payment  of  all  the  capital  stock,  as  required 
by  the  New  York  Act  of  1875,  is  not  penaJ,  and 

7  L.  R.  A. 


survives  his  death.      Cochran  ▼.  Matthif$9en 
(N.  Y.)  553 

8.  The  mere  pendency  of  a  suit  against  the 
lessee  of  a  wharf,  for  injuries  caused  by  its  de- 
fective condition,  will  not  abate  a  subsequent 
suit  against  the  owner  of  the  wharf.  State, 
Bashe,  v.  Boyce  (Md.)  272 

9.  The  death  of  one  of  two  physicians  sued 
as  partners  in  an  action  for  damages  for  un- 
skillful treatment,  and  the  abatement  of  the 
action  as  to  him,  does  not  abate  it  as  to  the  sur- 
vivor.   Has  Y,  Lowrey  {ln&.)  90 

Notes  and  Bbibfs. 

Application  of  doctrine  of  proximate  cause 
to  actions  arising  ex  delicto  and  ex  contractu,  78 

Contract  by  agent;  who  may  sue  on.        578 
ADEMPTION.    See  Wills,  11. 
ADOPTION.    See  Wills,  8. 

ADVERSE  POSSESSION. 

1.  The  possession  by  a  wife  of  land  under  a  pa- 
rol gift  from  her  husband  is  not  adverse  to  his 
mortgagee  while  the  husband  resides  with  her 
upon  the  land.     Qajford  v.  Strouse  (Ala.)    568 

2.  There  is  no  adverse  holding  by  the 
grantee  of  land  during  the  life  of  the  grantor, 
against  the  dower  right  of  the  grantor  s  wife, 
who  did  not  join  in  the  conveyance:  but  it 
is  otherwise  in  the  case  of  a  disseisor  who  has 
acquired  title  by  adverse  possession  as  against 
the  husband  during  his  lifetime.  Winters  v. 
De  TurkiFsL,)  658 

AFFIDAVIT.    See  Oath  and  Affidavit. 

ALTERATION  OF  INSTRUMENTS. 

1.  An  alteration  may  be  made  in  an  in- 
strument by  words  added  thereto  which  are 
not  literally  incorporated  in  the  body  thereof. 
Sanders  v.  BagtoeU  (8.  C.)  748 

2.  An  addendum  written  below  the  signa- 
tures on  a  sealed  note  bearing  interest  at  7  per 
cent,  saying,  "The  above  note  is  to  be  ac- 
counted for,  with  interest  at  8  per  cent  per 
annum,"  and  signed  by  the  principal  obli^r 
on  the  note, — constitutes  a  material  alteration 
which  will  avoid  the  note  as  against  a  surety 
thereon  who  did  not  consent  to  the  alteration. 

Id 

8.  Any  valid  contract  between  the  payee 
and  the  principal,  by  which  the  terms  of  the 
original  note  are  altered  in  any  material  par. 

888 


ticidar,  whether  pxejudicial  to  the  surety  or 
not,  will  vitiate  the  note  as  to  him,  if  made 
without  his  oonsent.    Sandari  y.  BagweU  (8. C.) 

748 

NOTBSAKD  BBIBF8. 

Alteration  of  instruments;  effect  of;  imma- 
terial; effect  on  surety.  743 

ANIUALS. 

1.  The  right  of  a  person  whom  a  dog  has 
suddenly  assaulted,  to  kill  the  dog,  under  R 
I.  Pub.  Stat.  chap.  98,  §  6,  need  not  be  exer- 
cised instantly,  but  the  person  has  a  right  to 
go  for  a  weapon  and  return  and  kill  the  dog. 
Bpatght  y.  AfeOovern  (R.  I.)    •  888 

2.  The  fact  that  a  person  assaulted  by  a 
dog  followed  it  into  the  shop  of  a  third  per- 
son and  killed  it  there  does  not  make  him  lia- 
ble to  the  owner  of  the  do^,  where  the  statute 
gaye  him  a  right  to  kill  it.  Id, 

8.  A  man  bitten  in  consequence  of  his  in- 
terference between  two  dogs  to  separate  them 
is  not  suddenly  assaulted,  within  the  meaning 
of  R.  I.  Pub.  Stat.  chap.  03,  g  6,  so  as  to  give 
him  the  right  to  kill  the  dog.  Id, 

ANNUITY.    See    also    InsoLyBNCT    akd 

I       AsaiOKMENT  FOR  C&EDIT0R8,  2,  8. 

'  Where  for  a  number  of  years  the  income 
from  an  estate  was  insuflScient  to  pay  in 
full  an  annuity  payable  out  of  the  income,  a 
surplus  in  subsequent  years,  when  such  income 
was  more  than  sufficient,  should  be  applied  in 
satisfaction  of  the  previous  deficiencies,  and 
not  be  paid  to  the  next  of  kin.  Be  (J/iauneep 
(N.  Y.)  861 

APPEAL  AND  ERROR. 

I.  NoTiGB;  Record;  ExcoPTioira. 
n.  Hbarikq  and  Dbtbruinatioh. 
III.  Effect  of  Decision. 
Notes  ajxd  Briefs. 

L  Notice;  Record;  ExcEPTioKa 

1.  Notice  of  appeal  to  coparties  need  not 
he  giyen,  under  Ind.  Rey.  Stat.  1881,  §  885, 
where  no  judgment  is  rendered  against  them 
and  they  haye  no  interest  in  the  appeal.  Ko<m» 
y.  Mellett  (Ind.)  231 

2.  An  appeal  in  a  suit  by  the  creditor  of  a 
legatee  against  him  and  the  administrator  to 
reach  money  in  the  latter's  hands  is  not  subject 
to  the  proyisions  of  Ind.  Rey.  Stat.  1881, 
§g  2454, 2455,  respecting  appeals  in  proceeding's 
for  settlement  of  decedents'  estates.  Id. 

8.  Only  one  point  or  subject  should  be  em- 
braced in  an  assignment  of  error.  £elly  y. 
BeriTiett  (Pa.)  120 

4.  A  special  question  withdrawn  from  the 
jury  by  consent  of  both  parties  before  the  gen- 
eral yerdict  was  rendered  cannot  be  considered 
on  appeal  as  part  of  the  findings  and  yerdict, 
eyen  if  the  word  *'Tes"  is  written  under  it. 
Read  y.  JSfiehols  (N.  Y.)  180 

5.  An  exception  to  "refusals  to  charge  as 
requested"  is  not  sufficiently  definite,  where 
some  of  the  requests  were  giyen  ss  requested, 
others  modified,  and  some  refused.  /d. 

7L.R.A. 


0.  No  exception  is,  by  the  Idaho  alatote^ 
allowed  to  an  order  oyerruling  a  challenge  to  a 
juror  for  general  cause.  Territory  y.  Btane 
(Id.)  646 

7.  A  statement  in  a  bill  of  exceptiona,  that 
the  court  refused  togiye  certain  numbered  in* 
structions  asked  by  defendant,  to  which  refusal 
of  the  instructions  thus  asked  the  defendant  by 
his  counsel  then  and  there  excepted  at  the  dme, 
will  entitle  defendant  to  have  such  refused  in- 
structions considered  on  appeal,  and  will  not 
be  treated  as  a  general  exception  to  the  refusal 
of  the  instructions  as  a  whole.  Weber  y.  Kansat 
City  Cable  R  Go.  (Mo.)  819 

n.  Hearing  Ain>  Detbrhinatiok. 

8.  Oontroyerted  questions  of  fact  cannot 
be  considered  on  appeal  from  the  Appellate 
Court  of  Illinois,  although  the  court  has  not 
expressly  found,  in  terms,  against  appellant  on 
those  questions,  and  portions  of  its  opinion  are 
inconsistent  with  and  negative  the  presump- 
tion of  such  a  finding.  J^tal  Teleg.  Cable  Go, 
y.  Lathrop  (111.)  474 

9.  The  refusal  of  the  court  to  grant  a  non- 
suit is  not  assignable  as  error.  £eUy  y.  Ben" 
nett  (Pa.)  120 

10.  An  ohjection  that  a  contract  is  void 
upon  its  face  for  uncertainty  cannot  be  raised 
for  the  first  time  on  appeal.  Hodgee  y.  Kowing 
(Conn.)  87 

11.  If  no  improper  testimony  affecting  the 
subject  of  damages  has  been  admitted,  and  the 
court  has  giyen  to  the  jury  proper  instructions, 
the  amount  of  damages  awarded  is  beyond  the 
reach  of  a  writ  of  error.  Hunn  y.  Mic/iigan  C. 
R.  Go.  (Mich.)  600 

12.  Permitting  a  witness  to  answer  a  ques- 
tion as  to  what  he  did  on  a  certain  occasion, 
oyer  an  objection  that  it  calls  for  a  conclusion 
or  opinion,  is  not  reversible  error  where  the 
court  subsequently  strikes  out  of  the  answer 
all  that  portion  which  states  a  conclusion  or 
opinion.    Ptnmylvania  Co,  y.  Marien  (Ind.) 

687 

18.  Where  the  law  makes  the  judge  the  trier 
of  facts  in  cases  to  which  the  constitutional 
right  of  trial  by  jury  does  not  extend,  as  has 
been  done  in  contested  election  cases,  his  find- 
ings of  fact  are  as  conclusive  on  appeal  as  the 
yerdict  of  a  jury.    Jovuey.  GlideioeU  (Ark.) 

881 

14  Although  the  supreme  court  will  not  at> 
tempt  to  ascertain  where  the  weight  or  the  pre- 
ponderance of  the  evidence  lies  in  a  contested 
election  case^  it  will  determine  whether  or  not 
a  given  finding  is  sustained  by  the  testimony. 

15.  The  conclusion  of  law  to  be  deduced 
from  a  special  findine  of  facts  is  a  question  to 
be  finally  determined  by  the  supreme  court. 

Id, 

16.  Error  in  overmling  demurrers  to  cer- 
tain paragraphs  of  an  answer  is  imnmterial 
where  the  same  evidence  could  be  introduced 
and  the  same  facts  found  under  the  general  de- 
nial as  under  those  paragraphs  of  the  answer, 
and  there  is  a  special  finding  of  facts  which 
controls  the  judgment.  Wabing  t.  BurgeMt 
(Ind.)  481 


Affkal  AMD  Ebbob,  IlL— Attaghmemt. 
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17.  Permittine  incompeteiit  evidence  tending 
to  Bupport  a  flnding  to  go  to  the  jury  over  ob- 
jection will  cause  a  reversal  of  the  Judgment, 
where  the  other  evidence  in  support  of  such 
flndinff  is  not  of  a  satisfactory  character. 
Terre  Haute  A  I.  R.  Co.  v.  Clsm  (Ind.)       688 

18.  A  reversal  for  the  admission  of  irrele- 
vant evidence,  where  the  court  tried  the  case, 
wiU  not  be  made  unless  it  appears  that  the  evi- 
dence was  relied  upon.     White  v.  White  (Cal.) 

19.  An  oblectionable  instruction  as  to  the 
credit  and  weight  of  the  testimony  of  interested 
witnesses  is  not  cause  for  reversal  where  there 
is  no  serious  conflict  between  the  appellant  and 
any  other  witness,  and  nothing  to  show  that  it 
applied  to  him  more  than  to  the  other  partv, 
who  also  testified.    Eete  v.  Lowrey  (Ind.)     dO 

20.  Instructions  which  are  lengthy  and  in 
the  nature  of  a  rSaume  of  the  evidence  and  an 
argument,  do  not  constitute  reversible  error,  if 
they  are  not  so  unfaur  to  appellant  as  to  have 
prejudiced  the  Jury.  PoitiU  Teleg.  Cable  Co. 
V.  Lalhrop  (III)  474 

21.  Excluding  evidence  ia  not  reversible 
error  where  the  excluded  evidence  is  subse- 
quently admitted.  Penntyltania  Co.  v.  Marien 
(Ind.)  687 

23.  The  fact  that  a  party  is  compelled  to 
close  his  case  before  all  his  witnesses  have  been 
examined  is  not  reversible  error,  where  the 
time  for  taking  testimony  was  limited  at  his  re- 
quest, in  order  that  a  decision  might  be  reached 
before  the  adjournment  of  the  term,  and  he 
was  allowed  more  time  than  he  said  he  would 
require  when  the  date  for  dosing  the  trial  was 
fixed,  especially  where  he  does  not  show  that 
any  material  evidence  was  thereby  lost.  Jonee 
V.  QlideweU  (Ark.)  831 

28.  No  reversal  will  be  granted  for  the  al- 
lowance of  leading  questions  unless  there  has 
been  a  manifest  abuse  of  discretion.     White  v. 
White  (Cal.)  799 

24.  Want  of  a  finding  will  not  warrant  a 
reversal  where  the  evidence  would  not  have 
justified  a  finding  in  favor  of  the  complaining 
party.  Id, 

25.  A  Judgment  will  not  be  reversed  for 
error  in  a  conclusion  of  law  stated  bv  the  low- 
er court,  if  a  proper  judgment  is  rendered  upon 
the  facts  found  by  it.  W/iite  v.  Chicago,  8t. 
L.  dbP.  B.  Co.  (Ind.)  257 

26.  Rendering  judgment  for  a  sum  in  ex- 
cess of  that  covered  by  the  prayer  of  the  com- 
plaint is  not  ground  for  reversal,  where  it  does 
not  exceed  the  amount  due.  as  the  complaint 
might  have  been  amended  if  the  objection  had 
been  made  in  the  lower  court.  Ke'ttth-e-mun- 
ffuah  V.  McClure  (Ind.)  782 

in.  Effect  of  Decision. 

27.  An  action  sounding  in  tort  cannot  be 
maintained  to  recover  damages  for  injuries  re- 
sulting to  lands  by  reason  of  the  casting  of  sur- 
face water  thereon  through  a  drain  which  was 
constructed  in  good  faith  in  accordance  with  a 
judgment  of  a  court  having  jurisdiction  of  .the 
parties  and  subject  matter,  although  such  judg- 
ment has  been  subsequently  reversed  on  appeal 
for  error,  no  stay  of  proceedings  pending  the 
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appefd  having  beea  obtained,    l^ompean  t. 
Beaeoner  (Ind.)  499 

Notes  aitd  Bbikfb. 

Appeal  and  error;  partiet.  281 

APPEARANCE.    See  AcnoN  ob  Suit,  5. 

ARBITRATION.     See  also  ATTOBNEVb 
1-a. 

A  dispute  as  to  the  ownership  of  a  strip  of 
land  lOS  feet  wide,  claimed  bv  each  party 
in  fee  simple  under  a  deed  which  includes  the 
strip,  cannot  be  settled  by  arbitration,  under 
How.  (Mich.)  Stat.  ^  8475,  which  allows  arbi- 
tration to  settle  boundaries  of  lands,  but  not  to 
determine  a  claim  to  any  estate  in  fee  or  for 
life.    Langr.8alliotU(mch.)  720 

Notes  and  Briefs. 

Arbitration;  determination  of   land   titles. 

720 

Power  of  attorney  to  submit  case  to.       563 

ARREST. 

1.  A  mere  suspicion  that  a  woman  walking 
on  the  street  in  the  niffht  is  plying  the  voca- 
tion of  a  prostitute  will  not  justify  her  arrest, 
without  a  warrant,  without  any  act  on  her  part 
indicating  that  such  is  her  purpose.  Pinkerton 
y.  Verberg  {mch.)  507 

2.  Being  saucy  to  an  officer,  or  daring  him 
to  arrest  after  he'has  threatened  to  arresi  with- 
out warrant  or  any  right  to  do  so,  will  not 
justify  him  in  maidng  the  arrest.  Id. 

Notes  AKD  BuiEFa 

Arrest  for  one  purpose  will  not  justify  de* 
tention  and  prosecution  for  another.  817 

Evidence  to  establish  character  of  accused. 

507 
ASSIGNMENT. 

The  right  to  assign  .a  contract,  under 
Iowa  Code,  %  2084,  giving  the  assignee  a  right 
of  action  in  his  own  name,  does  not  permit  one 
who  has  ordered  machines  agreeing  to  give  his 
own  notes  therefor,  and  turn  over  as  collateral 
any  notes  taken  by  him  from  purchasers,  to  as- 
sign the  contract  so  as  to  substitute  another  in 
his  stead  whose  note  must  be  accepted  in  lieu 
of  his  own.  Bappleye  y.  Badne  Seeder  Co. 
(Iowa)  139 

ASSIGNMENT    FOR    CREDITORS. 

See  Insolyengt  aud  AssiaKHsiiT  fob 
Cbbditobs. 

ASSOCIATIONS.  See  Cobpobations,  2S. 

ATTACHMENT. 

1.  Where  a  man  has  a  settled  abode  for 
the  time  being  in  another  State  for  the  purpose 
of  business  or  pleasure,  he  is  a  nonresident, 
within  the  meaning  of  the  California  attach- 
ment law.    Haneon  v.  Oraham  (Gal.)         127 

2.  The  ratification  of  the  act  of  an  attor- 
nev  in  bringing  an  unauthorized  attachment 
suit  will  not  relate  back  to  the  time  of  the  com- 
mencement of  the  suit,  so  as  to  give  the  at- 
tachment lien  priority  over  the  liens  of  third 


Attoknetb — Banks  i.nu  Bankinb. 


SiirUes  wblch  taaye  been  acquired  in  good  faith 
urine  the  intervBl  between  the  bringiag  of 
the  Butt  and  the  rallQcatlon.  Carruth-Bi/mei 
Barduan  Co.  m.  Deert  (Ark.)  405 

KoTBB  Ain>  Bbiksil 


ATTOBNETa 

1.  Ad  attorney  bn«  no  Implied  authority  to 
submit  a  case  in  whicli  be  is  employed,  to  arbi- 
tration by  a  HubmiMlon  mode  in  paii,  wilbout 
order  or  direction  of  the  court  or  the  knowleiige 
of  bis  clienL    Daniel*  t.  ^«h  London  (Conu.) 

5dit 

2.  A  material  change  In  a  aubmission  lo 
arbilmllon,  made  by  the  parties  by  an  act  in 
pat*,  is  not  within  the  authority  of  an  atlomey, 
unl^  he  la  eipressly  authorized  to  make  IL 

8.  A  change  in  *  written  Bubmission  to  ar- 
bitration by  which  the  award  is  lo  be  made 
final,  instead  of  twing  returned  to  court  for 
judgment  by  the  court,  ia  a  malerisl  change 
auchaa  an  attorney  cannot  make  unless  express- 
ly authorized.  Jit 

4.  A  lawyer  cannot  be  held  liable  for  a  mistake 
in  reference  to  a  mntier  in  which  members  of 
tlie  profession  possessed  of  reasonable  Bkiil  and 
knowledge  may  differ  aa  to  the  law,  until  it 
has  Ixen  settled  In  the  courts;  nor  it  be  is 
mistaken  in  a  point  of  law  on  which  reasonable 
doubt  may  be  entertained  by  veil-informed  law- 
yers. CitUenM  Loan,  F.  d  8av.  A*».  v. 
Fritdley  (Ind.)  069 

5.  A  lawyer  upon  whose  advice  a  mort- 
gage was  taken  In  1888,  executed  by  a  husband 
and  wife  upon  lauds  held  by  them  as  lenaoU 
byf  ntlretles,  to  secure  the  husband's  debt,  can- 
not be  held  liable  for  the  loss  occasioned  by  the 
death  of  the  husband  and  the  defeat  by  the  wife 
of  a  foreclosure  suit  upon  the  ground  that  abe 
dgned  as  surety  for  ber  husband,  altbough  it 
was  well  settled  when  the  mortgage  was  exe- 
cuted that  the  wife's  signature  was  void,  since 
It  was  not  decided  until  18S4  that  Bu<'h  mort- 
gage was  void  as  to  both  husband  and  wife. 

Notes  and  BiuEm. 

Power  of  attorney:  cannot  bind  client  out 

of  court;  power  lo  submit  lo  arbitration.       668 


BALL  PLATERS.    See  CoNTBAcra,  11, 


BAHKBUPTCT. 

Notes  ahd  Briefs. 


1.  A  bank  ia  pnl  upon  inquiry  as  to  the 
right  of  an  execuirii  to  transfer  slock  in  tbe 
bank  to  herself  as  an  iodividual,  by  «  proposal 
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to  make  sucb  transfer  as  security  for  bet 
indorsement  of  tlie  note  of  another;  and  if  tbe 
bank  relies  upon  tbe  ilalcment  of  the  maker 
of  the  note  as  to  her  ownenhip,  instead  oE 
coDSulttng  the  will,  and  the  transfer  by  the 
executrix  was  unaulborized,  it  can  claim  no 
lien  as  security  for  sucb  indorsement  against 
those  who  are  entitled  to  tbe  stock  under  the 
will.     Ptek  T.  Bank  of  America  (R.  L)    836 

a.  A  bank  with  wblcb  a  customer  has  len 
for  collection  his  draft  upon  a  party  residing 
at  a  distant  point  ia  liable  for  uie  failure 
and  default  of  a  correspondent  to  whom  it  for- 
warded the  draft  for  collection.  8trd»tgitth 
T.   National  Oerman  Am.  Bank  (Uinn.)   863 

8.  A  bank  which  pays  forged  checks  pur- 
porting to  have  been  drawn  by  one  of  its 
depositors,  to  other  banks  which  bad  in  good 
faith  advanced  money  on  Ibem  to  the  forger, 
must,  aa  between  itself  and  tbe  other  twnks, 
bear  the  loss,  especially  where  tbe  depositor 
lived  near,  and  ihe  cbecss  continued  lo  be  pre- 
sented and  paid  for  several  months  before  the 
forgery  was  discovered.  Depotit  Bank  v. 
Fayette  Sat.  Bank  (Ey.)  84S 

4.  A  bank  which  has  charged  up  to  tbe 
drawer,  canceled,  and  sent  a  draft  in  payment 
of.  acbeck  received  through  the  agency  of  two 
other  banks  which  bad  successively  received 
it  for  collection,  the  latter  of  which,  not  know- 
ing that  the  former  was  not  the  owner  thereof, 
as  the  payee's  indorsement  was  in  blank,  bad 
given  credit  therefor,  reserving  the  right  to 
charge  it  back  if  dishonored, and  thereupon  sent 
it  on  for  collection  and  remittance,— cannot, 
at  the  request  of  tbe  drawer  and  payee  of  tbe 
check,  slop  payment  of  tbe  draft  lo  tlie  corre^ 
spondent  bank  because  the  bank  fltat  recelfinf 
the  check  for  collection  bad  become  insolvent, 
Tbe  insolvent  bank  only  is  the  agent  of  tbe 
payee  of  the  check,  and  the  drawee,  after  Bend- 
ing the  draft,  is  not  juatifled  in  resialing  pay- 
ment, for  tbe  benefit  of  such  payee,  even  as- 
suming that  he  is  entitled  to  the  proceieds  there- 
of. Cam  Eitch.  Bank  t.  Farmer*  Ifat.  Bani 
(N.  Y.)  661 

5.  Only  the  first  of  several  banks  succes- 
sively receiving  a  check  for  collection  Is  the 
agent  of  the  payee.  Id. 

6.  The  title  to  commercial  paper  payable  on 
demand,  which  is  sent  by  one  bank  to  another 
forcolleclion  and  so  indorsed,  does  not  pan  to 
thelntterbsnk  prior  to  its  collection,  although 
it  is  accompanied  by  a  letter  atatin^  that  it  is 
aent  "for  collection  and  credit."  and  itsamount 
is  credited  upon  the  account  of  tbe  transmitting 
bank  immediately  upon  its  receipt  by  the  co\- 
lecting  bank,  inpursuanceof  a  custom existin a 
between  the  two  banks  In  re^rd  lo  their  de^ 
ings,  National  Butcher*  £D,  Bank  v.  i/ui- 
6e«(N.Y.)  852 

7.  Tbe  assignee  ofa  bank  holding  such  paper 
uncollected  takes  no  title  thereto,  and  tf  be 
collects  the  same  it  Is  his  dutv  to  remit  the 
proceeds  lo  tbe  transmitting  I>anlc;  and  the  fact 
that  be  has  expended  such  proceeds  in  the 
pnyment  of  the  debts  of  his  assignor  in  good 
faith,  without  notice  of  the  claim  of  tbe  trans- 
mitting bank,  and  under  an  order  of  court  for 
the  payment  of  a  divitleDd  to  creditors.  Is  no 
defense  to  asuit  by  tbe  latier  to  recovw  them- 
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8.  As  to  the  proceeds  of  the  paper  collected  by 
the  baDk  before  its  assispment  and  paid  out  by 
it  in  the  usual  course  of  its  business  in  payment 
of  its  debts,  the  transmitting  bank  occupies  a 
position  no  different  from  that  of  other  creditors 
of  the  assigning  bank,  where  its  custom  was  to 
temit  Uie  proceeds  of  such  collections  once  a 
week,  and  the  identical  moneys  collected  upon 
the  paper  were  not  expected  to  be  sent  to  the 
transmitting  bank.  Id. 

9.  It  is  not  such  laches  on  the  part  of  the 
transmitting  bank  to  fail  for  sixteen  days  after 
the  recording  of  the  assignment  to  give  notice  of 
its  claim  and  make  demand  upon  the  assignee 
for  the  proceeds  of  the  paper  belonging  to  it 
-as  will  bar  its  right  of  action  to  recover  them 
from  the  assignee;  especially  where  there  was 
no  reason  to  suppose  that  he  would  use  its 
tnoney  to  pay  his  assignor's  debts.  Id, 

Notes  and  Bbiefs. 

Banks;  payment  of  forged  paper.  849 

Collections;  paper  indorsed  in  blank;  restric- 
tive indorsement ;  indorsement  "For  collec- 
tion;"  passing  of  title;  application  of  proceeds;  ef- 
fect of  advancesand  over-drafts;  effect  of  custom 
or  course  of  dealing;  revocation  of  agency;  re- 
pudiation of  doctrine  of  sub-agency  of  collect- 
ing bank;  neglect  or  default  oi  correspondents 
4Uid  agents;  debts,  liabilities,  etc.,  of  collecting 
^Mink;  insolvency  of  collecting  bank.  852 

Collecting  agent;  liabilitv  to  account;  right 
of  owner  to  control  proceeds.  569 

Liability  of  oollecUng  bank  for  default  of  its 
Agent  864 

Proof  of  depositor's  account.  491 

Right  to  permit  transfer  of  stock  by  executor. 

827 

BENEFIT  SOCIETIES. 

Notes  and  Briefs. 

Benefit  societies;  members  of,  not  creditors; 
oollection  of  benefit  because  of  insanity.      210 

BIBLE.    See  Schools,  8. 

BILLS  AND  NOTES.    See  also  Altera- 
tion OF  Instrumekts,  2;  Indians,  2. 

1.  That  an  instrument  may  be  a  promissory 
note  it  must  contain  on  its  face  an  express 
promise  to  pay  money.  Hence  an  instrument 
in  the  following  form:  "I.  O.  U.  the  sum  of 
(17.05  for  value  received,"  signed  by  the  maker, 
is  not  a  promissory  note.     Gay  v.  Aooke  (Mass. ) 

892 

3.  The  provision  in  a  promissory  note  for 
attorneys'  fees  of  a  fixed  and  definite  amount, 
In  case  the  note  is  collected  by  suit,  is  not  con- 
trary to  public  policy  and  therefore  void,  al- 
though courts  might  interfere  to  prevent  op- 
pression or  collusion.  Exchange  Bank  v.  TuUle 
<N.  M.)  445 

3.  A  provision  in  a  note  for  a  peroenta^ 
of  the  amount  due,  as  attomevs'  fees  *'on  suit 
by  himself  or  an  attorney  employed,"  destroys 
its  nefforiability.  under  Gal.  Civ.  Code,  §  8088, 
providing  that  "negotiable  instruments  must  be 
without  any  condition  not  certain  of  fulfill- 
ment"   AdafM  T.  Seaman  (Cal)  824 
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4.  Indulgence  to  a  debtor  by  extending 
the  time  for  payment  for  a  certain  period  is  a 
valuable  consideration  for  a  note  for  the  same 
debt,  as  against  a  surety  on  the  note.  Fotoler 
T.  AUen  (S.  C.)  745 

5.  One  who  signs  a  negotiable  note  per- 
fect on  its  face,  as  surety  for  another,  upon 
the  condition,  known  only  to  the  principal, 
that  it  is  not  to  be  deliverea  to  the  payee  until 
something  else  is  done,  will  be  liable  on  the 
note,  even  in  the  hands  of  the  payee,  if  he  has 
no  notice  of  such  condition,  altiiough  the  con- 
dition be  not  complied  with.  Id. 

6.  A  note  for  value  received,  promising  to 
pay  a  certain  sum  at  the  maker's  ''convenience 
and  upon  this  express  condition,  that"  he  is  "to 
be  the  sole  judge  of  such  convenience  and  time 
of  payment,"  may  be  enforced  bv  an  action, 
after  the  expiration  of  a  reasonable  time,  on 
demand  and  refusal  of  payment.  It  does  not 
give  the  maker  the  sole  ngbt  to  say  when  it 
would  suit  his  convenience  to  pay  it.  Bmithere 
T.  Junker  (C.  C.  N.  D.  HI.)  264 

7.  A  statement  or  recital  in  a  note  that  it  is 
^ven  for  the  privilege  of  hanging  advertising 
signs  in  street  cars  for  three  months  from  a 
certain  subsequent  date  will  not  destroy  its  ne- 
gotiability. Siegel  y.  Chicago  Truet  dk  8av, 
Bank  (111.)  687 

8.  Indorsees  of  a  note  are  not  put  upon  in- 
€^uiTy  as  to  a  subsequent  failure  of  considera- 
tion, by  a  statement  or  recital  in  the  note  that 
it  is  given  for  the  privilege  of  hanging  adver- 
tising signs  in  street  cars  after  a  certain  subse- 
quent date.  Id, 

9.  Letters  bv  the  holder  of  drafts  indorsed 
in  blank,  to  a  bank  with  which  he  had  redis- 
counted  them,  referring  to  his  account  and  to 
the  drafts  as  "discounts"  and  "acceptances"  of 
the  drawer,  are  not  notice  that  such  holder  is 
not  the  absolute  owner.  Oerman  NaL  Bank  y. 
Coore  (Colo.)  845 

10.  A  bona  fide  purchaser  of  drafts  indorsed 
in  blank  for  the  purpose  of  oollection  has  a  good 
title  without  regard  to  prior  equities  between 
the  owner  and  the  collecting  agent  Id. 

11.  A  telegram  stating  that  "  Tate  is  good. 
Send  on  your  paper," — sent  by  a  bank  In  reply 
to  an  inquirv  as  to  whether  or  not  it  would  pay 
such  person  s  check  for  a  certain  amount,  con- 
stitutes a  written  acceptance  of  such  check 
which  will  render  the  bank  liable  for  its  amount 
to  a  holder  thereof  who  was  shown  the  tele- 
gram and  took  the  check  for  value  in  reliance 
thereon.  GarretUon  y.  North  Atchison  Bank 
(C.  C.  W.  D.  Mo.)  428 

12.  A  letter  from  one  expecting  a  consign- 
ment of  goods  for  sale  on  commission,  to  a 
bank,  stating  that  the  writer  will  honor  the 
consignor's  drafts  with  bill  of  lading  attached, 
must  oe  read  in  the  light  of  a  usage  of  trade 
known  to  both  parties,  for  the  consignor  to 
draw  for  an  amount  not  exceeding  three  fourths 
of  the  value  of  the  consigned  goods,  and  will 
render  the  writer  liable  only  for  such  amount. 
Fieke  v.  Butte  Fint  Nat.  Bank  (Pa.)        209 

Notes  and  BRiEFa 

Bills  and  notes;  when  invalid.  706 

Given  for  ille^l  consideration;  validity  in 
hands  of  bona  fiae  holders.  706 


888 
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Bequlsf  tes  to  negotiability.  687 

Requifiites  of;  interest  on;  failure  to  specify 
time  of  payment.  892 

Effect  of  percentage  dauae.  225 

Stipulation  for  attorneys'  fees.  445 

Acceptance  of  forged  paper.  695 

Acceptance.  200 

How  far  note  "will  pass  without  indorsement. 

888 

Promise  to  accept  future  draft;  consignment 
to  coyer  draft.  209 

Absence  of  presentment  and  notice;  suit 
against  drawer;  Statute  of  Limitations;  un- 
certainty; presumption  as  to  place  of  payment 

491 

Assignment  of  certified  check  without  in- 
dorsement; subsequent  indorsement  after  notice 
of  ftraud;  rights  of  parties.  697 

BONDS.    See  also  ConirriBs,  2;  Municipal 
Corporations,  5. 

1.  The  fact  that  a  surety  on  a  bond  signed  it 
in  the  expectation  tiiat  his  partner  also  would 
sign  the  bond  as  surety,  but  that  for  some  rea- 
son he  failed  to  do  so,  will  not  relieve  him  from 
liability.     Whitakm-  v.  Richards  (Pa.)         749 

2.  A  statutory  liquor  bond  which  must  be 
approved  by  t&e  town  board,  and  then  filed 
with  the  county  treasurer,  who  has  no  discre- 
tion as  to  the  filing,  becomes  operative  on  its 
approval  and  before  filing,  so  as  to  make  the 
sureties  liable  for  the  acts  of  the  principal  be- 
tween the  dates  of  the  approval  and  the  filing. 
Brockway  y.  retted  (Mich.)  740 

8.  A  liquor  bond  dated  back  several  davs 
before  the  time  of  signing,  and  reciting  that  the 
principal  then  professes  to  carry  on  the  busi- 
ness of  liquor-dealer,  relates  back  to  and  covers 
the  period  from  its  date.  Id, 

4.  A  recital  in  a  liquor  bond  that  the  prin- 
cipal then  professes  to  carry  on  the  business  of 
a  liquor-dealer  ^tops  the  sureties  from  denying 
that  fact.  Id. 

NoTBS  AND  Briefs. 

Bond;  delivery  essential  to  validity.         740 

Conditional  signing  by  surety;  liability  upon 
delivery  without  compliance  with  condition. 

745 

Of  liquor-dealer,  under  Michigan  statutes. 

740 

BOUNDARIES.    See  Arbitration. 

BROKERS.    See  Trusts,  a 

BURDEN  OF  PROOF.  '  See  Eyidencb, 
U. 

CAPITAL  PUNISHMENT.    See  Crim- 
inal Law,  2. 

CARRIERS. 

I.  Rights,  Duties,  ilsd  Liabilitibs. 
tLAtto  Passengers, 
h,  Asto  Freight, 

c.  Contracts  to  Limit  Liability* 

d.  Connecting  Carriers, 

n.  Dibgriuinatiok  in  Ratsb. 

Notbs  and  Briefs. 
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See  also  Coiocerce,  5, 6;  Custoic  and  Ubagb; 
Street  Railways,  6,  6;  Sunday,  1. 

I.  Rights,  Duties,  and  Liabiutuul 

tL  As  to  Passengers, 

1.  The  duty  of  common  carriers  with  re> 
spect  to  the  transportation  of  persons  and  prop- 
erty is  independent  of  oontrart  Delaware,  L, 
dbW.KCo,  Y.  TrauttDein  (N.  J.)  435 

2.  Knowledge  of  the  unsafe  condition  of 
a  platform  proYided  by  a  carrier  for  loading 
stock  will  not  prevent  recovery  for  iniuries  to 
a  person  on  attempting  to  use  it  for  that  pur- 
pose in  the  exercise  of  due  care.  White  y. 
Cincinnati,  N.  0.  AT,P,R,  Co.  (Ky.)  44 

3.  A  railway  carrier  must  provide  safe 
means  of  access  to  and  from  its  stations  for  the 
use  of  passengers,  and  passengers  have  the 
right  to  assume  that  the  means  provided  are 
reasonably  safe.  Delaware,  L,  A  W.  B.  Co.  v. 
Trauitoein  (tt,  J.)  435 

4.  A  railway  company  is  not  absolved 
from  the  duty  to  keep  a  passageway  held  out 
by  it  for  use  to  and  from  its  depot  reasonably 
safe,  by  the  fact  that  another  passageway  is 
provided.  Id, 

5.  A  passenger  is  Justified  in  using  a  pas- 
sageway held  out  by  the  carrier  as  a  means  of 
entrance  and  exit  from  and  to  the  public  street; 
and  it  is  immaterial  whether  the  way  is  made 
and  kept  in  repair  by  the  carrier  or  other  par- 
ties. Id. 

6.  Railway  companies  are  bound  to  keep 
the  platforms  at  their  passenger  stations  in  a 
safe  condition  for  persons  to  enter  and  leave  the 
cars;  and  failure  to  do  so  will  render  the  com- 
pany liable  to  persons  inlured,  without  fault  on 
their  part,  on  account  of  the  defect.  Pennsyl- 
vania Co,  Y.  Marten  (Ind.)  687 

7.  A  passenger  is  not  bound  to  abandon 
the  use  of  a  station  platfom  which  is  not  in 
good  repair,  and  seek  some  other  way  of  enter- 
ing and  leaving  the  cars,  if  it  is  still  held  out 
by  the  company  as  safe,  and  used  by  the  pub- 
lic. Id. 

8.  The  fact  that  a  person  may  hsYe  seen  a 
station  platform  out  of  repair  at  one  time  does 
not  bind  him  to  carry  such  defect  in  mind  upon 
all  future  occasions  when  approaching  or  leav- 
ing a  train  at  such  place.  Id, 

9.  Calling  the  name  of  a  station,  and  stop- 
ping the  train  soon  after  to  take  a  side  track 
whue  another  train  passes,  will  not  make  the 
carrier  liable  for  Injuries  to  a  passenger  who 
attempts  to  get  off  at  that  place,  where  all  the 
surroundings  indicate  that  it  is  not  the  proper 
place  for  fuighting.  Smith  y.  Georgia  P,  R. 
Co.  (Ala.)  823 

10.  While  it  is  the  duty  of  a  railroad  com- 
pany to  stop  its  train  at  a  station  to  which  it 
has  contracted  to  cany  a  passenger,  and  to  land 
him  safely  and  conveniently,  yet  the  fact  that 
the  company  neglects  its  duty  and  the  train 
passes  the  station  without  stopping  does  not 
justify  a  passenger  in  jumping  from  the  mov- 
mg  train,  unless  expressly  or  impliedly  invited 
to  do  so  by  the  employes  of  the  company. 
Walker  y.  Vtck^urg,  8.  dk  P,  B,  Co.  (La.)    Ill 

b.  As  to  Freight. 

11.  A  carrier's  duty  is  not  limited  to  the 
transportation  of  goods  delivered  for  carriage. 


averied  and  nbicb  in  tbe  exercise  of  cara  and 
ordinary  tatetligence  ma;  be  koowD  or  anticl- 
paled.  Btara  v.  lUinoi*  C.  B.  Go.  (Iowa)  280 
13.  A  carrier  that  bas  accepted  butter  tat 
truisponatloa  cannot  escape  liabiUtj  for  dam- 
age to  the  butter  from  the  heat  during;  trans- 
poTtaliou  b;  the  fact  that  It  did  not  have 
refrigerator  cars  which  were  i«ady  for  use;  at 
least  when  it  could  have  been  carriedsafely  by 
the  use  of  ice  in  the  cars  naed.  Id. 

13.  The  scaling  of  a  car  containing  batter 
when  received  from  a  connecting  earner  is  no 
excuM  for  rallure  to  put  Ice  In  Ibe  car  If  neces- 
tarjto  protect  the  butter  from  tbe  heat.         Id, 

14.  The  rate  of  charges  as  shown  b;  tbe 
waybill  of  butter,  if  it  does  not  express  a  con- 
tract to  excuse  tbe  carrier  f  roub  tbe  exercise  of 
tbe  care  required  by  law,  although  it  is  the 
ral«  for  common  cars,  will  not  limit  the  care 
to  be  eiercised  1^  tbe  carrier  or  restrict  its  lia- 
billly.  Id. 

IB.  Tbe  penalty  provided  by  the  Texas 
statute  for  tbe  refusal  of  a  railroad  company  to 
deliver  freight  on  payment  or  tender  of  tbe 
cbarces  due  as  shown  by  tbe  bill  of  lading 
applies  only  to  a  company  which  has  itself  ex- 
ecuted, authorized,  or  ratified  the  execution  of 
the  bill  of  lading.  J)ii>i/a-  v.  Gttlf,  V.  it  8.  F. 
S.  Co.  (Tex.)  478 

15.  The  exhibition  of  tbe  bill  of  lading  at 
the  time  of  the  lender  of  tbe  charges  and  de- 
mand of  the  goods  is  not  a  condilton  precedent 
to  tbe  recovery  of  a  penally,  under  tne  Texas 
stntule,  for  refusal  to  deliver  tb6  goods,  al- 
though surb  penalty  should  tie  Infiicled  only 
for  a  willful  olsregard  of  the  law.  Jit 

IT.  A  common  carrier  waives  bis  right  to 
detain  goods  for  the  freight  if  be  puts  bis  re- 
fusal to  deliver  them  to  the  owner  upon  the 
ground  that  they  are  not  in  his  possessiou  at 
tbeplacewhereademandisduljmade.  Adami 
Eip.  Co.  v.£arm  (lod.)  214 

o.  Contraett  to  Limit  LiaHlity. 

18.  A  llmilaiion  of  liability  In  tbe  bill  of 
ladlnir  will  not  control  where  the  damage  is  an 
effect'of  tbe  carrier's  negligence,  and  where  it 
does  not  appear  that  tbe  limitation  was  in  con- 
sideralion  of  a  lower  rate  of  freighL  Adaim 
Brp.  Co.  T,  SaTTi*  (Ind.)  214 

19.  To  be  valid,  a  contract  reslricUng  a  car- 
rier's liahiliiy  must  tie  fairly  obtained,  just,  and 
reasonable.  Lovinillt  A  -AT.  S.  Co.  v.  Oiiitrl 
(Teon.)  163 

30.  A  condition  in  a  bill  of  lading  wbicb 
limits  the  carrier's  liatiility  is   reasonable  if 


getting  rid  of  tbe  condition  by  paying  a  reason- 
ably higher  freight  rate.  Id. 

21.  A  "  fire  cIbuhb"  in  a  bill  of  lading,  ex- 
empting tbe  carrier  from  liability  from  loss  by 
fire,  is  notTalid  where  transportation  under  tbe 
rules  of  the  common  law  is  not  offered  as  an 
alternative,  and  no  reduction  of  rates  Is  made 
M  a  consideration  for  the  exemption.  Id. 

?S-  Mere  acquiescence  by  sbippeis  in  the 
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shippers  have  not  had  an  opportunity  of  select- 
ing between  bills  of  lading  with  and  thoM 
without  this  clause.  Id. 

d.  OmMrtiny  Oarrien, 

25.  An  intermediate  carrier  can  derive  n<v 
benefit  Irom  a  contract  between  tbe  first  carrier 
and  tbe  shipper,  limitins  tbe  former's  liability, 
wlilcb  makes  no  provision  for  an  extension  of 
its  benefits  to  any  other  than  tbe  first  carrier. 
Adaim  Kip.  Co.  v.  BarriM  (Ind.)  214 

34.  Where  two  connecting  railroad  compa- 
nies use  a  station  Jointly,  or  nlre  one  person  ia 
dIschargelheduticBof  ticket  agent  for  both,  and 
such  person  sells  a  ticket  over  one  of  the  roads, 
the  other  company  is  not  rcspoosible  for  tbe 
negligence  of  the  connecting  road.  Atchiton, 
T.A8.F.  B.  Vo.  T.  Cochran  (Kan.)  414 

29.  A  carrier  cannot  be  considered  as  rati- 
fying the  original  contract  of  shipmenl  for 
goods  wbicb  it  receives  from  another  company 
and  transports,  when  it  Is  tiound  by  statute  to 
perform  such  service,  Duuer  y,  Quif,  6.  i£ 
8.F.a.Co.  (Tex.)  478 

n.  DiBCKiMinATiON  ts  Ratko. 

26.  A  corporation  created  by  the  State  of 
Ohio,  and  engaged  in  carrying  goods  for  hire 
as  a  common  carrier,  has  no  franchise,  privi- 
lege, or  right  to  discriminate  in  its  freight  rates 
In  favor  of  one  shipper,  even  when  it  is  neces- 
sary to  do  so  to  secure  bis  custom,  if  the  dis- 
criminating rate  will  tend  to  create  a  monopoly 
by  excluding  from  their  proper  markets  the 
products  of  the  competitors  of  Ibe  favored 
shipper,  t^tate.  Eohier,  v.  dncinrtali,  W.  A 
B.  B.  Cq.  (Ohio)  81> 

Noras  and  Bribfi. 

Carriers;  duty  to  furnish  safe  stations  ana 
platforms;  reasonabTe  rules  for  carriage  of  pas- 
sengers; injury  to  pussen[;er  alighting;  duly  to 
stop  train;  passenger  carried  beyond  destina- 
tion; contributory  negligence.  Ill 

Obligations  and  liabilities;  who  ere  passen- 
gers; means  of  approach  and  departure;  op- 
portunity to  alight.  687 

Unsafe  condition  of  'platform;  liability  for 
injuries.  44 

Duty  as  to  platforms  and  passageways.    486- 

Duty  in  regard  to  platforms  at  flag  stations. 

689 

Passenger  injured  in  baggage  car;  question 
of  contributory  negligence.  84a 

Passenger  injured  by  leaving  railroad  train 

Assault  on  passenger  by  trainman;  liability 
for.  364 

Restriction  of  liability;  limitation  of  llabillly; 
coo  oecting  carriers.  214 

Liability  of  connecting  carrier  for  damages 
to  goods  shipped.  2S0 

CASE. 

A    miscarriage    and    serious   Impairment 
of  the  health  oi  a  wonun  occuoving  leased 


€90 
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premises,  caused  by  fright  produced  by  a  bois- 
terous and  violent  assault  upon  some  negroes 
on  the  premises  and  in  her  prei«ence,  by  the 
landlord,  who  knew  her  pregnant  condition, 
^ves  a  cause  of  action  against  him.  Bill  v. 
XimbeU  (Tex.)  618 

•CHARITABLE  USES.  See  Contracts, 
1,  18, 19;  Eminent  Domain,  1. 

OHATTEL  MORTGAGE.  See  Mort- 
gage, 7. 

-CHECKS.  See  also  Banks  and  Banking, 
4,  5;  Evidence,  4;  Interest,  8;  Nova- 
tion; Payment,  1. 

1.  The  purchaser  of  a  check  made  payable 
'to  the  drawer's  own  order,  the  certification  of 
which  has  been  procured  by  fraud,  who  by 
mistake  of  lK>th  himself  and  the  payee  takes  it 
without  the  latter's  indorsement,  holds  it  sub- 
ject to  all  defenses  which  the  bank  would  have 
4igainst  it  in  the  hands  of  the  payee,  even  al- 
though he  pays  full  value  for  it  without  notice 
of  the  fraud;  and  a  subsequent  indorsement 
made  after  the  purchaser  has  received  such 
notice  will  not  render  the  check  valid  in  his 
hands,  at  least  in  the  absence  of  an  express 
4igreement  to  indorse  made  at  the  time  of  the 
transfer.  Oa$/ien  NaU  Bank  ▼.  Bingham  (N. 
T.)  595 

2.  A  bank  is  not  estopped  to  deny  its  liabil- 
ity on  a  check  which  it  has  certified,  even  as 
against  a  bona  fide  holder  for  value  who  pur- 
•chased  upon  the  faith  of  the  certification, where 
it  has  never  been  indorsed  by  the  payee.      Id, 

8.  A  bank  whose  certification  of  a  check  has 
been  procured  by  fraud  cannot  maintain  an  ac- 
tion to  recover  possession  thereof  against  one 
who  has  purchased  bona  fide  and  for  value 
from  the  payee,  but  who  took  it  without  the 
latter's  indorsement.  Id. 

4.  One  who  accepts  a  certified  check  in 
the  usual  course  of  business  does  not  assume 
the  risk  of  insolvency  of  the  bank  upon  which 
it  is  drawn,  but  in  case  it  proves  insolvent  he 
may  look  to  the  drawer  for  payment.  Bom  v. 
Indianapolis  First  Nat,  Bank  (Ind.)  442 

5.  Presentation  of  a  check  for  payment, 
-and  notice  to  the  drawer  of  nonpayment,  are 
unnecessary  when  the  drawer  has  or  leaves  no 
funds  on  deposit  for  its  payment  at  the  time 
when  it  should  be  presented,  or  if  he  consents 
or  agn'cs  that  the  same  shall  not  be  presented 
for  payment.  Under  such  circumstances  the 
<lrawer's  liability  becomes  fixed  at  that  time 
without  presentation  and  notice,  and  whatever 
takes  place  afterwards  in  the  state  of  his  ao- 
oount  at  the  bank  will  not  change  the  rights  of 
the  parties.     Oulver  v.  Marks  (Ind,)  489 

'6.  Willingness  on  the  part  of  the  bank 
-ofllcials  to  pay  a  check  for  the  payment  of 
which  there  are  no  funds  on  deposit  will  not 
render  the  presentation  of  the  check  for  pay- 
ment necessary  in  order  to  charge  the  drawer. 

Id, 

7.  The  acceptance  of  a  check  is  necessary 
in  order  to  give  the  holder  a  right  of  action 
thereon  against  the  bank.  Pickle  v.  Peoples 
Nat,  Bank  (Tenn.)  93 

8.  The  acceptance  of  a  check,  so  as  to  give 
■5L.R.A. 


a  right  of  action  to  the  payee,  is  inferred  from 
the  retention  of  the  check  by  the  bank,  and  a 
subsequent  charge  of  the  check  to  the  drawer, 
although  it  was  presented  by  and  payment  made 
to  an  unauthorized  person.  Id, 

9.  The  payee  of  a  check  which  never  came 
into  his  hands,  but  which  was  paid  to  some 
person  who  had  no  right  to  collect  it,  or  was 
left  with  the  bank  to  be  credited  to  him.  and 
credit  not  given  through  mere  oversight,  by 
suing  the  bank  upon  it  ratifies  the  receipt  of 
the  check  from  the  drawer,  as  if  it  had  been 
received  by  his  agent  for  his  use  and  benefit. 

Id. 
Notes  and  Briefs. 

Checks;  nature  of;  as  equitable  assignments. 

505 

Parol  certification.  428 

What  constitute;  payment  of;  demand.  48Q 

CLAIMS.    'See  also  Limitation  of    Ac- 
tions, 2,  8.  Notes  and  Briefs. 

Public  officers  cannot  open  and  re  examine 
claims  against  the  government  which  were 
rejected  by  their  predecessors  in  ofi9ce,  In 
the  absence  of  fraud,  mistake  in  matters  of  fact 
arising  from  errors  in  calculations,  or  of  newly 
discovered  material  evidence.  Waddell  v.  Unit- 
ed States  (Ct.  CI.)  861 

CLERKS.    See  Corporations,  12. 

CLOUD  ON  TITLE.    See  Injunctiok,  4. 

COMMERCE.    See    also    Corporation^ 
23;  Intoxicating  Liquors,  8. 

1.  The  purpose  of  an  Act  of  Congress  re- 
lating to  commerce  being  legitimate  and  war- 
ranto by  the  Constitution,  it  is  wholly  imma- 
terial to  the  consideration  of  the  validity  of  its 
action  that  somewhere  it  has  a  casual  or  con- 
tingent effect  upon  the  domain  of  state  legisla- 
tion.   Latoton  v.  Comer  (D.  C.  S.  D.  Ga.)     bS 

2.  A  statute  prohibiting  the  exportation  of 
fish  from  a  Territory  is  unconstitutional  as  a 
regulation  of  commerce.  Territory  y.  JBkans 
(l£)  288 

8.  A  state  statute  prohibiting  the  sale  of 
goods  by  hawkers  or  peddlers  is  not  void  as  a 
regulation  of  commerce,  where  there  is  no  dis- 
crimination against  nonresidents  or  goods  from 
out  of  the  State.     Com,  v.  Gardner  (Psl)    666 

4.  Intoxicating  liquors  transported  from 
one  State  cannot  be  sold  within  a  State  for  uses 
forbidden  by  its  laws,  although  the  transpor- 
tation itself  cannot  be  prevented  by  such  Slate. 
State  V.  Creeden  (Iowa)  295 

6.  When  a  carrier  ceases  to  be  a  carrier 
and  becomes  a  warehouseman,  he  cannot  be 
protected  as  a  carrier  by  the  constitutional 
provisions  as  to  regulations  of  commerce.     Id^ 

6.  A  state  statute  providing  a  penalty  for 
the  refusal  of  a  railroad  company  to  deliver 
freight  on  payment  or  tender  of  the  charges  dao 
as  shown  by  the  bill  of  lading  is  not  invalid  as 
a  regulation  of  commerce.  Jhoyer  v.  Ovlf,  C, 
db  S,  F,  R,  Co,  (Tex.)  478 

I^OTBS  AND  BrIBPS. 

Commerce;  power  of  Congress  over.        56 
Intoxicating  liquors  as.  184 
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COMMERCIAL  AGENCIES. 

A  oommercial  agency  is  not  exempted 
from  liability  for  gross  negligence  in  errone- 
ously giving  the  financial  standing  of  a  person 
in  consequence  of  a  typographic^  error,  by  a 
provision  in  the  contract  that  the  company 
shall  not  be  liable  for  any  loss  or  injury  caused 
by  the  neglect  or  other  act  of  any  officer  or 
agent  of  the  company  in  procuring,  collecting, 
and  communicating  said  mformalion,  and  that 
fluch  companv  does  not  guarantee  the  correct- 
ness of  said  information.  Orwi  v.  Braditreet 
Co,  (Pa.)  661 

Notes  akd  Briefs. 

Mercantile  agency;  liability  to  subscribers 
for  false  information.  662 

CONDITION.     See  Bills  Aim  Notes,  5. 

CONFIilCT  OF  LAWS.  See  also  Hus- 
BA14D  AND  Wife,  10. 

1.  All  marriages  solemnized  In  another 
State,  by  parties  intending  at  the  time  to  re- 
side in  Qeorcia,  have  the  same  legal  effect  as 
if  solemnized  in  the  latter  State;  and  parties 
residing  in  Georgia  cannot  evade  the  provisions 
of  its  laws  as  to  marriage  by  going  into  an- 
other State  for  the  solemnization  of  the  cere- 
mony.   State  y.  Tatty  (0.  C.  S.  D.  Qa.)    50 

2.  Where  the  statutory  law  is  silent  as  to 
the  effect  of  marriage  between  persons  domi- 
ciled in  the  State  and  who  leave  it  with  the 
purpose  of  solemnizing  the  marriage  elsewhere, 
to  evade  such  laws,  but  intending  to  return  and 
live  therein,  the  marriage  may  be  upheld  where 
the  inhibition  relates  to  form,  ceremony,  or 
qualifications  depending  on  age  or  like  condi- 
tion. Id, 

3.  Where  the  State  has  enacted  legislation 
declaratory  of  the  effect  of  marriages  extra- 
territorial, of  its  citizens  who  seek  to  evade  its 
positive  {Policy  and  penal  laws,  the  statute  af- 
fords the  rule  of  decision.  Id, 

4.  A  State  has  the  power  to  change  the 
rule  that  the  validity  of  a  transfer  of  personal 
property  is  to  be  determined  by  the  law  of  the 
owner's  domicil,  so  far  as  it  relates  to  property 
within  its  borders,  and  to  make  the  transfer 
thereof  subject  to  its  own  laws.  Farmers  db 
M,  Nat.  Bank  y.  Loftu$  (Pa.)  813 

NOTES  AKD  Briefs. 

Conflict  of  laws;  marriage;  validity  governed 
by  law  of  place  where  entered  into.  125 

CONSTITUTIONAL  LAW.  See  also 
OoiiiCEBCE;  Courts,  6;  Depositions; 
Eminent  Domain,  4;  Intoxicating 
Liquors,  8;  Markets,  8;  Peddlers,  2; 
Railroads,  1;  Schools,  3-5;  Shipping, 
1;  Statutes,  5. 

1.  The  right  of  citizens  of  other  States  to 
bring  suit  in  a  state  court,  where  a  citizen  of 
that  State  may,  is  guaranteed  and  protected  by 
U.  S.  Const,  art.  4,  g  2.  Cofrode  v.  Gartner 
(Mich.)  611 

2.  The  failure  to  provide  for  an  appeal 
from  the  decision  of  commissioners  placing  a 
Tiduation  upon  railroad  property  for  purposes 

7  L.  R.  A. 


of  taxation  will  not  rendei  i 

as  violating  the  constitutic  i 

ing  the  equal  protection  o\  . 
the  right  to  appeal  in  such 

the  owners  of  other  propei  i 

dS.  B.  Co.  V.  Worthen  (A  i 

8.  There  is  no  room  f< 
constitution  outside  of  the  < 
if  they  are  unambiguous;  a  : 
authority  of  surrounding  i 
contemporaneous  expos! ti  : 
in  such  cases.  BteUe,  Weiss. 
(Wis.) 

4.  The  State  under  its  p< 
quire  railroad  employes  to   : 
competent  board  constitute 
as  to  their  fitness  for  their    ! 
upon  the  railroad  companit 
pense  of  such  examinatioc 
tion  will  not  deprive  the  oo  i 
without  due  process  of  la^ 
imposed  on  any  company  i 
the  examination  of  persons    ' 
or  are  at  any  time,  actual)  * 
and  as  to  whom  examinatic  ; 
Baldwin  v.  LouiwiUe  d  N,  i 

5.  No   unlawful  delega  I 
power  to  a  judicial  ofScer  i 
requiring  the  approval  of 
nance  extending  the  limit 
general  law  of  uie  State.      I 
of  the  question  whether  tl  i 
tions  have  been   complied 
Oallen  v.  Junction  Oity  (E<  i 

6.  Changing  the  status  <  I 
from  a  farm  to  city  lots,  b 
power  granted  cities  to  exti  i 
not  a  deprivation  of  properl  i 
cess  of  law. 

Notes  and  B  i 

See  also  Statutes. 

Delegation  of  legislative  ] 
local  Act 

CONTRACTS. 

L  Nature  and  Requisii 
II.  Construction;  Valu 
III.  Rescission;  Relief. 
lY.  Impairing  Obijgatio! 
Notes  and  Briefs. 

See  also  Bills  and  Noi 
tions,  18. 

L  Nature  and  Ri 

1.  Persons  who  make  gi: 
readv  established  for  the  mai : 
lie  charity  are  presumed  to  k ; 
the  charity  was  established  s 
the  management  thereof;  ai; 
presumed  that  they  intendei 
held  upon  the  same  trusts;  a 
of  the  gift  will  constitute  a  ci 
of  the  donee  that  it  shall  be  ii 
brary  v.  Eliss  (Maiss.) 

2.  No  consideration  is  inoi 
sealed  addendum  to  a  sealed  i: 
above  note  is  to  be  accountedl 


8.  A  parol.  lease  of  real  eslale  for  the  term 
of  one  Vear  commencing  tn/utun>  1b  iovalid, 
under  Minn.  Qeo.  Btat.  cbap.  41,  tit.  2,  being 
an  agreement  which  bf  11b  [f  rma  la  not  to  do 
perlormed  within  one  year  from  the  making 
thereof.    JeOttl  t.  Rhode  (Minn.)  671 

4.  The  iignatare  of  the  vendor  to  a  con- 
tract for  the  sale  of  real  estate,  which  is  other- 
wise BulBcieDt,  is  not  necessary  in  order  to 
enable  him  to  enforce  it  against  the  vendee. 
Eodget  T.  Sotting  (Conn.)  87 

8.  A  contract  to  purchase  of  a  man  "  bis 
place"  Id  a  certain  town,  "comalniog  IG acres 
more  or  less,"  sufficiently  describes  ibe  prop- 
erty, where  be  resides  on  the  premises  and 
owns  DO  other  real  estate  In  that  town.        Id. 

6.  The  statute  prohibiting  the  making  of 
coQlracis  by  parol  which  are  not  to  be  per^ 
formed  wiibin  one  year  has  do  application  to  a 
contract  which  haa  tieen  fully  performed  bf 
one  of  the  parlies.    Loaman  v,  SlittU  (Ind.) 

784 

7.  A  eoDlract  within  Ibe  Statute  of  Frauds 
is  not  void,  but  merely  voidable.  Id. 

8.  Where  a  number  of  contracts  are  made 
at  the  same  time  and  as  part  of  the 
action,  »ome  of  which  are  within  the  Statute 
of  Frauds  and  the  others  not,  and  they  are  of 
such  B  nature  that  they  can  reasonably  be  con- 
sidered as  sepnrate,  the  former  will  be  enforced 
although  the  latter  are  avoided. 

0.  A  person's  title  under  a 
for  (he  purchase  of  an  inlerest  in  brood 
which  is  coupled  with  a  voidable  contract  as  to 
their  keeping,  will  not  be  afiected  by  Ihe  avoid- 


ance of  the  latter 


Jd. 


IL  ConsTRConoH;  Vaudftt. 


10.  If  it  appears  that  an  ambiguous  term  In 
a  contract  has  an  eslabllnhed  meaning  among 
those  engaged  in  the  business  to  which  the  con- 
tract has  reference,  and  unless  it  is  given  tfai 
meaning  it  Is  iodeflnite  and  equivocal,  il  should 
be  treated,  in  interpreting  the  contract,  as  used 
according  lo  that  understanding.  Metropolitan 
EiMlnlion  Co.v.  Eicingl,C.  C.  S.  D.  N.T,)  "" 


which  gives  the  employer  the  tight  to 
serve"  such  pinyer  for  the  season  next  ensuing, 
the  coDiiitiona  or  characlerialics  of  the  option. 
If,  when  the  contract  is  made,  the  term  haa  a 
well -understood  definition.  Id. 


against  other  clubs,        __.  __ 

such  players  if  the  parties  can  agree,  but  places 
no  obligations  on  the  players  lo  enter  into  a 
contract  for  such  season.  Hence  the  players 
cannot  be  compelled  to  enrer  into  such  future 
contract  by  a  decree  of  spedflc  performance, 
and  consequently  they  cannot  tie  enjoined  from 
entering  into  contracts  with  other  clubs.  Id. 
13.  A  party  to  an  illegal  trust  combination, 
who,  in  pursuance  of  the  BRreemeut,  has  fui^ 
tiislii'd  goods  in  (be  name  of  the  trustee,  can- 
not cluim  the  proceeds  as  against  a  receiver  of . 
7L.  RA. 


poinied.    t^tUUvTsh  IJartion  Vo.  t.  McMMtn 
(N.  T.)  48 

14.  The  rule  against  granting  relief  to  a 
party  lo  an  Illegal  contract  does  not  apply  to 
prevent  a  receiver  from  recovering  the  fniits 
of  the  transaction  for  the  benefit  of  honest 
Id. 


given  lo  consideration  of  a  wager  c 
which  is  made  a  crime  by  statute,  a  transfer  of 
such  note  lo  a  party  ignorant  of  its  illegality 
being  also  made  a  crime,  altbounh  the  statuls 
does  not  ezptessly  declare  tbal  such  notes  aball 
be  void  in  the  bands  of  innocent  holders. 
Snaddt/  v.  American  Xat.  Bank  (Tenn.)         1Q& 

m.  RKSCisaiON;  Rklikv. 

16.  Equity  will  not  relieve  from  securities 
executed  to  shield  a  person  from  prosecution 
for  a  felony  of  which  he  is  guilty,  upon  the 
ground  that  execution  for  such  purpose  ren- 
dered them  void.     SAaltuek  v.  WaUan  <Ark.> 

551 

17.  One  who  has  executed  and  delivered 
securities  in  consideration  of  a  promise  U>  re- 
frain from  a  prosecution  for  felony  of  a  person 
guilty  thereof  cannot,  after  bis  illegal  purpose 
has  failed  from  causes  other  than  a  breach  ol 
the  cootroct.  and  a  prosecution  has  been  com- 
menced by  third  parties,  rescind  the  contract 
and  recover  back  the  securities.  Id, 

IV.  Impairimo  Obugatiom. 

18.  The  prohibition  against  impairing  the  ob- 
ligation of  coDtracta,  contained  in  U.  S.  Const, 
art.  1.  (J  10,  applies  to  contracts  establishing 
charitable  trusts.    Gary  Library  v.  BUtt  (Mass.) 

785 
IB.  The  acceptance  by  a  town  of  a  propo- 
sition for  tbe  donation  of  a  fund  for  the  estab- 
lishment of  a  public  library,  which  contains  a 
scheme  for  the  management  of  Ibe  fund  and 
library  and  tbe  payment  of  tbe  money  in  sc- 
cordnnce  therewith,  constitutes  a  contract  be- 
tween tbe  parties;  and  the  acbeme  cannot  after- 
wards be  changed  by  the  LegiKlature  withoal 
the  consent  of  all  the  parties  to  the  cootract.— 
at  least  not  until  tlie  condltioni  eiislinz  at  the 
time  thecontract  was  made  become  so  changed 
as  to  make  it  impraciicable  or  inconvenient  to 
further  carry  out  the  original  scheme.  Id. 
20.  The  contract  of  marriage  is  not  a  "con- 
tract," within  tbe  meaning  of  the  provialon  in 
the  Constitution  of  the  United  States  probibii- 


NOTKB  AHD  BbtEFB. 

CoDlracts;  lease  for  more  thsn  one  year.  671 
Gamblingconalderation;  securities  for  money 

lost  at  play.  703 

SpeciSc  performance  of  contracu  for  %r- 

vices.  T79 

Not  to  be  performed  within  one  year.  ^^1 
Illegal;  bow  far  available  as  a  defense.  47 
Unlawful;  enforcement  of  claims  under.  M 
Rescission  of,  for  false  iiaiemenii  effect  of 


COMTBIBUTION — CORPORATIONS,  II. 


8MI 


partial  performance;  inaolvency  of  buyer;  as- 
sigDmeDt  of  contract.  141 

Power  of  LegiBlatuTB  to  alter  terms  of.   767 

CONTRIBUTION. 

Gontribntion  cannot  be  compelled  by  a 
lodgment  debtor  who  has  paid  the  Judgment, 
from  a  joint  defendant,  where,  after  the  latter 
bad  been  notified  that  the  suit  was  aban- 
doned, the  former  had  the  proceedings  renewed 
and  carried  to  Judgment  without  notice  to  the 
other,  and  assumed  to  conduct  the  defense  for 
both  without  setting  up  as  a  defense  therein  a 
discharge  in  bankruptcy  which  he  knew  his 
codefendant  had  obtained  pending  the  action. 
Duncan  ▼•  Flanagan  (Pa.)  412 

Notes  autd  Bribfs. 

Action  against  one  jointly  liable  on  debt 

418 

CORPORATIONS. 

I.  Naturb. 

n.   POWIBRS,    LlABILTTIBS,    AlTD    OfFICBBS. 

in.  Stock  and  STOCKHOLDSRa. 
IV.  DiflsoLxrnoN. 
y.  FoREiGK  Corporations. 
Notes  and  Briefs. 

See  also  Action  or  Sxttt,  7;  Notice,  2; 
Railroads,  6,  & 

L  Nature. 

1.  An  association  for  the  encouragement 
of  debating,  leading,  and  literature,  and  the 
enjoyment  of  rational  social  amusements,  and 
the  playing  of  tenpins,  chess,  and  checkers, 
and  other  lawful  games,  having  no  pecuniary 

grofit  in  view,  and  no  connection  with  any 
usiness  purposes  or  with  politics,  and  which 
provides  that  no  saloon  shall  be  kept  in  con- 
nection therewith,  and  no  drinks  soid  by  the 
club  or  any  of  its  members, — nia^  be  regarded 
as  an  educational  association,  entitled  to  be  in- 
corporated without  the  payment  of  a  tax  on 
capital  stock,  under  Mo.  Const,  art.  10,  §  21, 

.   State, 


and  Mo.  Rev.  Stat.  1889,  §$  2»21,  2825 
Benderion,  y.  Le  Sueur  (Mo.) 
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n.  Powers^  Liabilities,  and  Offioers. 

2.  A  corporation  may  execute  a  deed  as  an 
attorney  in  fact  for  another.  KiUingnoorth  v. 
PorUand  Trust  Co.  (Or.)  688 

3.  A  person  not  a  citizen  of  Pennsylvania 
who  is  a  citizen  of  the  United  States  can  be- 
come a  memiber  of  the  Farmers  &  Mechanics 
Institute  of  Northampton  County,  Pennsyl- 
vania, there  being  no  statutory  or  charter  pro- 
vision against  his  doing  so;  and  such  nonresi- 
deut  stockholder  takes  his  shares  with  all  the 
rights  and  privile^  which  pertain  to  them  in 
the  bands  of  a  citizen,  and  be  may  vote  upon 
them,  and,  where  no  other  qualiJcation  than 
ownership  of  stock  is  requirea  of  the  directors, 
may  become  a  director.  DetwiUer  t.  C&m, 
Dickinion  (Pa.)  86'7 

4.  One  who  is  not  a  dtlzen  of  the  Onited 
States,  but  is,  and  fcr  mnny  ^ears  has  been,  a 
resident  and  property-holder  m  Pennsylvania, 
can  become  a  stockholder,  and  is  entitled  to 
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vote  at  the  stockholders'  meetings,  and  may 
be  legally  elected  as  a  director,  of  a  corporation 
fouoaed  under  the  Pennsylvania  laws.  Com, 
Bolnneon,  y.  Bemingwatf  (Pa.)  860 

6.  A  regulation  of  a  corporation  that  stock- 
holders shall  have  one  vote  for  each  share  held 
by  them  up  to  ten  shares,  and  fixing  the  pro- 
portion which  his  votes  shall  bear  to  iiis  shares 
above  that  number,  is  a  reasonable  regulation, 
uniform  in  its  operation,  conflicts  with  no  law, 
and  is  binding  on  all  the  shareholders.  Det- 
iJDiUer  V.  Com,  Dickinson  (Pa.)  857 

6.  When  the  methods  of  voting  are  not 
fixed  by  general  law,  corporations  may  make  a 
law  for  themselves,  subject  to  the  qualification 
that  such  laws  and  regulations  as  they  make 
sball  not  conflyict  with  the  laws  of  the  United 
States.  Id. 

7.  A  regulation  of  a  corporation  that  votes 
may  be  cast  tiy  proxj  is  a  reasonable  regulation, 
uniform  in  its  application,  works  no  wrong  to 
any  shareholder,  and  conflicts  with  no  law  of 
Pennsylvania.  Id, 

8.  By-laws  of  a  corporation  providing  that 
when  any  director  shall  die,  resign,  neglect  to 
serve,  or  remove  out  of  the  county,  the  board 
may  proceed  to  supply  the  vacancy,  do  not 
authorize  a  director  to  be  ousted  on  the  ground 
of  ineligibility.  Id, 

9.  A  railroad  company  which  has  acquired 
a  majority  of  the  stock  of  another  railroad 
company  will  not  be  allowed,  in  the  absence  of 
express  statutory  authority,  to  vote  such  stock, 
either  by  itself  or  by  other  persons  acting  in  its 
interest,  in  the  election  of  officers  or  in  matters 
pertaining  to  the  management  and  control  of 
the  latter  company;  at  least  where  the  two 
roads  are  rivals  having  substantiiilly  the  same 
field  of  o|>eration,  where  a  conflict  of  inter- 
est may  arise  in  the  matter  of  expenditure, 
or  in  the  division  of  patronage  or  of  earnings, 
or  where  the  proflts  of  one  company  may  be 
enhanced  by  a  diminution  of  those  of  meotber. 
Memphis  db  C.  R,  Co.  v.  Woods  (Ala.)  605 

10.  A  railroad  company  in  Kansas  has  the 
lawful  right  to  purchase  and  hold  stock  of  a 
connecting  road.  Atchison,  2*.  db  S,  F,  B.  Co. 
y.  Cochran  (Kan.)  414 

11.  A  railroad  company  whose  rights  and 
powers  in  respect  to  a  connecting  road  are 
merely  those  of  a  stockholder  is  not  liable  for 
the  negligence  of  the  connecting  railroad.    Id, 

12.  One  employed  by  a  corporation  on  a 
monthly  salary,  who  is  part  of  the  time  on  the 
road  selling  goods,  makmg  collections,  etc.,  as 
a  drummer,  and  the  rest  or  the  time  working  in 
a  store,  shipping  and  receiving  goods,  movins 
and  handling  stock,  etc,  or  making  sales  ana 
collecting  bills  in  the  ci^, — is  a  "clerk,"  with- 
in the  meaning  of  the  Tennessee  General  In* 
corporation  Act  of  1875,  §  11,  making  stock- 
holders individually  liable  for  moneys  due 
"laborers,  servants,  clerks,  and  operatives"  in 
case  the  corporation  becomes  insolvent.  Cole 
v.  Band  (Tenn.)  06 

18.  A  by-law  of  a  corporation  providing 
for  the  removal  of  officers  by  the  board  of  di- 
rectors at  pleasure  constitutes  part  ot  the  con- 
tract of  employment  of  a  secretary  at  a  desig- 
nated yearly  salary,  with  no  special  agreement 


ni.  Stock  a 


i  Stoceholdbm. 


14.  An  attempt  to  release  a  atockbolder 
from  hU  coDtract  b;  tbe  ^oeral  manager  of  & 
cnrporaLloD,  irboUalso  italarKCotsuKkholder, 
secretary,  and  treasurer,  on  tbe  Btockbolder'a 
request  tbal  he  would  dispose  of  his  stock, 
vberebj  he  causes  entries  to  be  made  on  tbe 
books  charging  oB  the  balance  due  for  unpaid 
calls,  and  crediting  iJi  the  stock  bolder  tbe  sums 

Eaid  by  bim,  tciII  not  avail  to  release  tbe  stock- 
older  wbere  no  auempl  Is  made  to  transfer 
his  shares,  allbougli  tbe  manager  secures  new 
■ubscriptions  to  Ibe  stock  in  place  thereof,  and 
botb  patties  suppose  Ibat  he  ta  autborized  to 
iubatitute  new  subscriptinnsand  release  Ibe  old 
ones.     Garlwriglil  v.  Diekin»on{Ttan.)       T06 

15.  Tbe  fact  that  an  oveiisaue  of  stock  will 
be  the  result  where  stock  is  issued  to  new  aub- 
acribera  aa  a  substitute  for  stockbolders  who 
wish  to  witbdraw,  unlcsa  an  allempted  cancel- 
lation of  the  earlier  subscriptions  (made,  with 
supposed  authority,  to  effect  such  subslitulioD) 
■ball  be  upbeld,  will  not  aid  such  iovalid  at- 
tempt at  caDCL-llalion.  Id. 

16.  A  ainckbolder  who  is  misled  by  state- 
meoUof  tbe  manager  of  tbe  corporation,  whom 
be  has  requested  to  dispose  of  his  shares,  to  tbe 
effect  that  they  have  been  sold,  when  in  fact  an 
invalid  attempt  to  cancel  tbem  mcicly  has  been 
made,  is  not  thereby  released  from  hia  con- 
tract. If  injured,  his  remedy  is  one  against 
Us  agent,  the  manager.  Id. 

17.  Ad  assignee  of  a  corporation  wbo  has 
not  resiftned  his  trust,  where  there  are  cred- 
itors wboae  claims  he  must  provide  for.  Is  not 
prevented  from  bitnginir  suit  to  enforce  tbe  li- 
ability of  a  stockholder  by  the  fact  that  be  has 
Buffered  the  stockholders  to  resume  business 
wilb  the  machinery  assigned  to  bim,  taking!  a 
bead  for  its  pioieclion.  Id. 

16.  The  agreement  of  one  who  signs  articles 
of  association  for  the  formation  of  a  corpora' 
tion,  to  take  stock  therein,  does  not  become  en- 
forceable antil  he  has  acknowledged  the  arti- 
cles as  required  by  Ind.  Rev.  Btat.  §  3861. 
Cdppage  v.  Button  (Ind.)  B91 

19.  A  stockholder  of  a  railroad  company  is 
Dot  liable  for  tbe  negligeuce  of  tbe  olHccrs, 
agents,  or  employes  of  tbe  company  in  tbe 
operation  of  Ita  road.  Atehiion,  T.  <t8.F.  B. 
Uo.  y.  Cochran  (Kad.)  414 

20.  Ad  averment  of  refusal  bythe  ofBcersof 
a  corporation,  upon  request,  to  take  appropriate 
legal  proceedings  (o  prevent  the  unlawful  vot- 
ing of  corporate  stock,  will  authoriir.e  (he  en- 
tertainment of  a  suit  by  a >|-ick holders  in  their 
own  names  for  tbe  accomplishment  of  that  ob- 
ject. Mtmphit  *  a  R.  Co.  v.  Woodt  (Ala.)  605 

21.  A  demand  on  the  trustees  of  a  corpora- 
tion to  restore  funds  misapplied  is  not  neces- 
sary before  an  action  by  a  memtier  to  compel 
such  restoration,  wliere  the  truslees  them- 
selves were  parties  to  the  unlawful  transaction, 
and  contest  the  action  on  the  ground  that  their 
acts  wei«  rightful.  AiAton  v.  Daihaieay  A»»o. 
(Cal.)  800 

IT.  DiBBOLonON. 
29.  A  corporation  violating  the  organic  law 
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lis  proper^'.  Com.  Atiomey-Oeneral,  v.  Nob 
"w*.  1.  jr.  «e  IF.  it  Co.  (Pa.)  6»4 

3S,  Where  a  railroad  company  incorporat- 
ed under  the  laws  of  Ohio  misuses  a  francfaiae, 
privilege,  or  riglit  conferred  upon  it.  ot  claims 
tbe  right  to  exercise,  or  basexercised,  "a  fran- 
chise, privilege,  or  right  in  contravention  of 
law,"  the  supreme  court  has  jurisdietion  to  in- 
quire into  and  correct  the  mischief,  though  the 
corporation  may  tie  engaged  in  interstate  com- 
merce, and  the  misuser  or  usurpation  tobe  cor- 
rected relate  to  and  concern  (hat  traffic.  Statt, 
Eohler.  v.  flncinnali,  W.  A  B.  R.  Co.  (Ohio) 
31l» 

34.  Where  a  corporation  Axes  a  rate  of 
freight  per  hundred  pounds,  for  carrying  pe- 
troleum oil  in  tank  cars,  substantially  lower 
than  its  rale  for  transporting  tt  in  barrete  Id  car- 
load lots,  it  is  exercising  "a  franchise,privile«. 
or  right  in  contravention  of  law."  within  tne 
meaning  of  Ohio  Kev.  Sut.  §  6761,  cl.  4.    Id. 

2G.  Tbe  doDBtioQ  by  trustees  of  an  Incorpo- 
rated benevolent  association  to  each  member, 
in  pursuance  of  a  unanimous  vote  ot  tlie 
members  present  at  a  meeting  when  the  vote 
was  taken,  of  a  certain  sum  for  past  servicer, 
when  no  services  bad  been  rendered  other  tban 
such  as  the  parties  were  bound  to  render  as 
members,  is  a  misappropriation  of  corporate 
funds,  the  restoration  of  which  may  be  com- 
pelled by  a  member  who  was  not  a  party  to  the 
transaction.  AshUrn  v.  Dathaicay  Atto.  (Cal.) 
809 
T.  Foreign  ConPoiuTiOKa. 

26.  A  foreign  corporation  owning  all  the 
stock  of  a  domestic  corporation,  where  tbestat- 
utes  allow  its  slock  to  be  held  by  other  corpo- 
rutioDS.  does  not  thereby  "  acquire  or  hold  " 
the  real  estate  of  tbe  domestic  corporation  so  as 
to  violate  tbe  Pennsj'lvania  Act  of  April  26, 
185S,  Bgaiost  acquinng  or  holding  real  estate 
"  directly  in  the  corporate  name,  or  by  or 
through  any  trustee  or  other  device  whatsoerer, 
unless  specially  authorized,"  under  penal^  of 
escheat.  Com.  AtiorntsQtiieTal,Y.2{eu  York. 
L.  E.  &  W.  R.  Co.  (Pa.)  034 

Notes  add  BiimFS. 
See  also  QdoWabrakto. 
Corporations;  creation  of.  BSt 

Restriction  on  exercise  of  powers:  dealing  in 
sloclc  of  others.  60S 

Franchises  of;  how  conferred.         ' '         8T0 
Power  to  execute  deed  as  attorney  tn  fact. 
638 
Power  to  hold  stock  in  another  corporation: 
rights    of   foreign   corporations;   violation  of 
power;  escheat  of  property.  634 

OfDcera  bound  to  notice  by-laws.  t  823 

Who   may  be   stockholders;  uniformity  of 
by-laws;  right  of  stockholders  to  vote.         898- 
Stockholders' liability;  laborers' wages.    K 
Relea.°e  of   stockholder  from    aubscriptlon; 
capital  atock  as  trust  fund.  706 

Liability  ot  stockholders  for  debts  upoa  fail- 
ure to  file  report;  survival  of  action.  55-1 


Costs— CuBTESY. 


I' 


Refusal  to  issue  stock;  damages;  release  of 
■tockbolders;  substitution  of  stockholders; 
change  in  amount  of  stock.  707 

COSTS. 

Taxable  costs  of  all  parties  in  a  suit  for 
the  oonstruction  of  a  will  may  be  ordered  out 
of  the  funds  of  the  estate  before  distribution. 
Fotoeri  ▼.  Judevine  (Vt)  617 

NOTIBS  AKD  BRIBF8. 

Costs;  county  attorney's  fees  in  mandamus 
proceedings  not  taxable.  106 

COUNTIES.    See  also  Iitterest,  1. 

1.  A  contract  by  which  a  board  of  coun^ 
commissioners  attempts  to  employ  a  legal  aa- 
viser  for  a  period  of  three  years,  to  commence 
three  months  in  the  future  and  after  the  time 
for  tlie  election  of  a  person  to  fill  the  vacancy 
caused  by  the  expiration  of  the  term  of  office 
of  one  member  of  the  board,  the  term  of  em- 
ployment extending  over  a  period  during  which 
all  the  members  of  the  board  as  constituted  at 
tbe  time  of  the  contract  will  retire  therefrom 
unless  re-elected, — ^is  against  public  policy  and 
void.    Jay  County  v.  Taylor  (In^.)  160 

2.  The  county  of  Cascade,  under  the  Mon- 
tana Act  of  Sept.  12, 1887,  providing  that  it 
*' shall  be  liable  for  snd  shall  pay  the  sum  of 
$80,000"  to  the  county  of  Choteau,  from  which 
it  was  created,  giving  it  the  option  to  cause 
warrants  to  be  issued,  which  on  bein^  indorsed, 
"Not  paid  for  want  of  funds,"  shall  bear  in- 
terest, or  to  issue  coupon  bonds  and  sell  them, 
— cannot  dischar^  the  debt  by  delivery  of  the 
bonds,  but,  if  it  issues  the  bonds,  must  con- 
vert them  into  cash  and  pay  the  debt.  Terri- 
tory,OfioUau  County,  v.  Caaeade  County  (Mont.) 

105 

8.  TVhen  the  law  itself  imposes  a  duty  on 
county  commissioners  as  such,  and  they  are 
not  appointed  thereto  by  the  county,  the  coun- 
ty will  not  be  responsible  for  their  breach  of 
duty,  or  for  their  nonfeasance  or  misfeasance 
in  relation  to  such  duty.  IcL 

Notes  and  Bbisfs. 

Counties;  debts  of;  how  created;  how  en- 
forced. 106 

COURTS.    See  also  Sunday,  2;  Tms,  1. 

1.  An  action  on  a  contract  is  within  the  ju- 
risdiction of  the  courts' of  the  State  in  which  is 
the  place  of  performance,  although  the  parties 
are  residents  of  other  States.  Cofrode  v. 
Oariner  (Mich.)  611 

2.  Consent  of  the  parties  is  sufiScient  to 
give  jurisdiction  over  them  to  a  court  which 
has  jurisdiction  of  the  subject  matter.  Id. 

8.  A  oourt  has  no  discretion  to  refuse  to 
hear  a  case  between  nonresidents  of  which  it 
has  jurisdiction,  merely  because  the  suit  is 
brought  there  only  for  convenience  of  parties 
and  attorneys,  ana  wUl  entail  expense  upon  the 
county.  Id. 

4.  The  inability  of  the  beneficiary  under  a 
will  to  bring  suit  for  conveyance  of  land  to 
him  as  directed  by  the  will,  in  the  State  where 
the  land  is  situated,  because  the  will  is  not  re- 
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corded  there,  will  not  prei 
after  his  death)  from  brin^ 
other  State  where  the  w 
Querry  v.  QiUiland  (Ky.) 

6.  A  suit  to  restrain  a 
deed  in  order  to  prevent  a 
one  *' involving  title  to  rea 
jurisdiction  oi  the  Missoi 
Gardner  v.  Terry  (Mo.) 

6.  An  Act  providing  1 
of  commissioners  of  the 
assist    ...    in  the  perfoi 
.  .  .  under  such  rules  and 
court  may  adopt,"  is  not 
California  Constitution. 
Eayne  (Cal.) 

7.  Commissioners  "to 
not  usurp  judicial  f  unctio. 
judicial  power,  by  takin 
and  briefs  as  a  court  shall 
reporting  the  result  of  tbeij 
of,  with  opinions  and  sugj 
the  consideration  of  the  co 
disposition  of  the  cases. 

8.  The  possibility  that 
unduly  influenced  by  the  r 
of  commissioners  appointed 
affect  the  question  of  the 
the  Act  providing  for  their 
it  is  shown  that  they  are  no 
power. 

Notes  and  B 

Courts;  jurisdiction  of  cc 
ing  out  of  State. 

Appointment  of  commiss 

COVENANT. 

It  seems  that  a  coven  an 
life  tenant  having  power  to 
mainder  of  the  estate  by  w 
disposing  of  a  portion  of  si 
consideration  that  the  will  \ 
shall  not  be  contested,  is  ei 
V.  Bullard  (hlt^ss,) 

CRIMINAL    LAW. 

TI0N8. 

1.  The   Legislature  has 
the  manner  of  inflicting  the 
People,  KemnUer,  v.  Durstoi 

2.*  Whether  the  use  of 
agency  of  producing  death 
humane  method  of  executin, 
the  court  in  capital  cases  i 
question  for  the  determinati 
ture.  The  determination  c 
the  affirmative,  after  carefi 
conclusive  upon  the  courts; 
cannot,  therefore,  be  declare* 
constitutional  provision  ags 
usual  punishment. 

CURTESY. 

A  husband  has  no  rights 
curtesy  in  lands  in  which 
estate  in  remainder,  where  si 
expiration  of  the  life  tenancy 
right  to  the  possession.    Tod 


NOTBS  AND  BbIEVB. 

Curtesy;  tenancy  by;  effect  of  statute;  seisin 
durinff  coTerture;  entiy  on  land;  vested  re- 
mainder or  life  estate;  forfeiture  of;  liability 
for  husband's  debts;  disposal  of  estate  by 
vife.  698 


CUSTOM  AND  USAGE. 

A  custom  to  take  cars  from  connecting 
carriers  without  changing  the  goods  cannot  \^ 
invoked  to  protect  from  negligence  in  failing 
to  transport  the  goods  with  care.  Beard  v. 
IlUnoit  a  B.  Co.  (Iowa)  280 

DAMAGES.    See  also  Telbgbafh   Com- 
panies, 6. 

1.  Damages  for  an  alleged  negligent  con- 
•truction  of  a  sewer,  in  consequence  of  which 
plaintiff's  premises  are  injured  by  discbarge 
therefrom,  must  be  limited  to  the  actual  dam- 
age sustained  up  to  the  time  of  bringing  suit, 
and  cannot  include  prospective  damages,  on  the 

Sound  that  the  defects  are  permanent,  al- 
ough  human  labor  will  be  necessary  to  rem- 
edy the  defects.    NaslivUU  v.  Cknaer  (Tenn.) 

465 

2.  A  railroad  cannot  be  made  responsible 
for  exemplary  damages  on  account  of  iniurics 
done  by  one  of  its  servants,  even  though  the 
act  was  wanton  and  malicious,  unless  the  act 
was  expressly  or  impliedly  authorized  or  rati- 
fied by  the  companv.  BicketU  v.  Cliewipeake 
di  O.B.  Co.  (W,  Va!)  854 

8.  In  proceedings  to  assess  damages  for  the 
taking  of  property  for  railroad  purposes,  what- 
ever injuriously  affects  the  owner's  adjoining 
property  as  the  direct  and  necessary  result  of 
the  location  of  the  road  may  be  considered  bv 
the  jury  in  making  their  assessment*  Bcliuyl- 
kill  Hiver  E.  8.  B,  Co.  v.  Een^  (Pa.)         409 

4.  Where  the  location  of  a  railroad  across 
property  leased  as  a  coal  yard  makes  necessary 
pew  appliances  for  the  continuation  of  the  coal 
business,  and  increases  the  cost  of  raising  and 
storing  the  coal,  as  well  as  the  breakage  and 
waste  in  handling  it,  the  additional  expense 
and  loss,  together  with  the  cost  of  the  new  ap- 

1>liances,  ma^  properly  be  received  in  evidence 
n  a  proceedinir  by  the  lessee  to  recover  dam- 
aged for  such  location,  not  as  specific  items  of 
cmim,  but  as  affecting  the  market  value  of  the 
leaseliold.  Id. 

5.  The  benefits  which  will  accrue  to  pioplrty 
by  reason  of  the  construction  of  a  railroad  must 
necessarily  be  considered  in  determining  the 
amount  oi  the  consequential  damages  to  be  al- 
lowed to  its  owner  on  account  of  such  con- 
struction, and  their  consideration  for  such  pur- 
pose is  n5t  prohibited  by  the  statute  which  for- 
Dids  commissioners, in  determining  the  compen- 
sation to  be  made  to  owners  of  property  ac- 
quired for  the  construction  of  railroads,  to 
make  any  allowance  or  deduction  on  account 
of  any  real  or  supposed  benefits  which  the 
party  ic  intereMt  may  derive  from  the  construe 
tion  of  the  proposed  road.  Mnoman  v.  Metro- 
politan Elev.  B.  Co.  (N.Y.)  289 

6.  The  damages  to  abutting-property  own- 
ers by  reason  of  the  destruction  of  their  ease- 
ments for  ingress  and  egress  to  and  from  a  pub* 
lie  street,  and  the  free  drcuUition  of  light  and 
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air  therefrom  to  their  property,  by  the  cod- 
struction  of  an  elevated  railroaa  in  such  street, 
are  entirely  consequential;  and  in  determining 
the  amount  to  be  awarded  therefor  the  Jury 
may  consider  the  benefits  as  well  as  the  injuries 
resulting  from  such  construction.  id. 

7.  In  an  action  by  a  lessee  of  property 
abutting  upon  a  street  through  which  an  ele- 
vated railroad  is  constructed,  to  recover  dam- 
ages for  the  permanent  impairment  of  his  ease- 
ment in  the  street  for  light,  air,  and  access,  Uie 
general  appreciation  of  the  value  of  property 
consequent  upon  such  improvement  cannot  w 
considered,  as  it  belongs  to  the  propers-owner, 
but  special  and  peculiar  advantages  which  tend 
to  increase  the  rental  value  of  the  property  are 
elements  which  the  jury  must  consider  in  de- 
termining the  amount  of  their  award.         Id. 

8.  Damages  for  loss  of  services  of  plain- 
tiff's wife  by  reason  of  personal  injuries  are 
not  confined  to  the  value  of  her  services  within 
the  household,  but  may  include  the  value  of 
her  services  as  manager  of  her  husband's  busi- 
ness, where  she  was  thus  engaged  at  the  time 
of  the  injury,  without  any  contract  or  expecta- 
tion of  pay  for  her  services.  Citizens  Street  B. 
Co.  V.  Twiname  (Ind.)  8S2 

9.  In  an  action  bv  a  father  to  recover  for 
the  loss  of  services  or  his  minor  child  by  reason 
of  inluries  inflicted  upon  him  by  a  third  person, 
which  result  in  his  death,  the  recovery  must  be 
limited  to  the  damages  which  accrued  during 
the  period  between  the  injury  and  Uie  death, 
and  cannot  embrace  those  accruing  after  the 
death  occurred.  Banie  t.  8L  Louie,  1.  M.  A 8. 
B.  Co.  (Ark.)  888 

10.  Two  thousand  dollars  damages  was 
awarded  for  the  death  of  plaintiff's  son,  be- 
tween eighteen  and  nineteen  years  of  age,  who 
was  robust,  earning  $25  per  month,  and  who 
was  a  dutiful  son  employing  his  wages  for  the 
benefit  of  his  father's  family.  Mylian  v.  Lou- 
ieiana  JSlectrie  Light  db  P.  Co.  (La.)  173 

Notes  and  BRUcrB. 

Meaning  of  "exemplary  damages;"*  when 
allowed;  Jury  to  determine.  854 

Not  recoverable  by  one  who  contributed  to 
the  injury.  202 

Measure  of,  for  breach  of  contract  78 

For  wrongful  maintenance  of  a  sewer.    465 

For  neglect  to  deliver  telegram.  583 

For  property  taken  in  eminent  domain;  bene- 
fits considered.  280 

For  land  taken  for  ridlroad.  400 

For  pollution  of  stream.  457 

DEATH. 

1.  An  administrator  has  no  ri^ht,  under  the 
Massachusetts  Employers'  Liability  Act  (Mass. 
Laws  1887,  chap.  270),  to  recover  damages  on 
account  of  the  death  of  his  intestate  from  in- 
juries caused  by  the  employers'  negligence,  in 
addition  to  his  right  as  legal  representative  to 
recover  the  damages  which  accrued  to  the  in- 
testate in  his  lifetime.  BamedeU  v.  Jfew  York 
db  N.  E.  B.  Co.  {fAssA.)  154 

2.  The  Arkansas  Act   of    1888   does  not 
take  away  the  right  which  survives  to  the  per* 
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fional  representative  by  Manst  (Ark.)  Dig. 
$  6228,  to  recover  upoD  the  cause  of  action  for 
injuries  which  accrued  bv  the  common  law  to 
4fcn  injured  party  in  his  lifetime;  nor  does  it  de- 
prive a  father  of  his  right  to  maintain  his 
•oommon-law  action  for  loss  of  services  of  his 
-minor  chUd.  Therefore  in  case  of  the  death 
of  a  minor  the  three  actions  may  be  prosecuted 
at  the  same  time  and  recoveries  had  in  each 
and  all  of  them.  Davu  v.  81,  Louis,  LM,d8. 
IL  Co.  (Ark.)  288 

8.  The  Arkansas  Act  of  1888  (Mansf.  Dig. 
|§  5225,  6326)  embodying  the  provisions  of 
Lord  Campbell's  Act  in  regard  to  suits  to  re- 
•cover  damages  for  death  resulting  from  the 
wrongful  act,  neglect,  or  default  of  another, 
4ipplies  to  all  cases  in  which  a  recovery  may 
be  had  under  that  Act,  regardless  of  the  agency 
l^y  which  the  injury  was  inflicted,  and  super- 
cedes the  Act  01 1876  relating  to  suits  for  in- 
juries by  railway  trains.  Hence  such  suits  must 
be  brought  by  the  personal  representative  for 
the  benefit  of  the  widow  and  next  of  kin.  Id, 

Notes  and  Briefs. 

Death;  right  of  action  for  damages.        154 

Who  may  recover  damages  for  death  from 
Q^ligence.  288 

BEGIiARATIONS.    See  EvmENOB,  17. 

]>EED. 

1.  An  estate  granted  by  deed  cannot  be  ex- 
panded by  recitfis  or  statements  of  the  gran- 
tor made  in  a  later  deed,  to  the  injury  of  an 
intervening  title.  Whitney  v.  Whider  Cotton 
MUU  (Mass.)  618 

2.  A  reservation,  in  a  conveyance  of  right 
of  way,  of  any  use  to  the  grantor,  will  not  be 
presumed  in  the  absence  of  anyprovision  there- 
for.   Berrman  v.  Bobei'ts  (N.  Y.)  226 

8.  The  grantee  of  the  heirs  of  one  who 
has  made  an  unacknowledged  deed  is  not  a 
"purchaser,"  within  1  N.  Y.  Rev.  Stat.  738, 
§  187,  declaring  that  an  unacknowledged  and 
unattested  deea  "shall  not  take  effect  as  against 
a  purchaser  or  incumbrancer  until  so  acknow- 
ledged.   Sirough  v.  Wilder  (N.  Y.)  665 

Notes  Ain>  Briefs. 

Deed;  attestation  and  delivery  of;  presump- 
tion as  to  delivery;  effect  when  lands  in  pos- 
session of  third  parties.  556 

Quitclaim  deed  as  notice.  524 

DEFINITIONS.    See  also  Cohporations, 
12;  Peddlers,  1;  Taxes,  4;  Wells,  1. 

1.  The  relation  of  husband  and  wife,  or 
that  of  parent  and  child,  is  not  necessary  in 
order  to  constitute  a  *  'family. "  Moyer  v.  Drum- 
mond  (S.  C.)  747 

2.  The  terms  "  railway  "  and  "  railroad  " 
have  the  same  meaning.  MillnaU  v.  Ecergreen 
R  Co.  (Pa.)  869 

DELIVERY.    See  Inbolvenoy  and   As- 

SIONMENT  FOB  CREDITORS,  4. 


DEHnXRREIL    See  Pleading,  9-11. 
7  L.  R.  A. 


DEPOSITIONa 

Depositions  taken  in  ti  [ 
accused  maybe  used  on  i 
count  of  death  or  other  g< 
ence  of  the  witness  cann  i 
not  in  violation  of  the  6th  i 
Constitution  of  the  Unltec 
T.  Bioam  (Id.) 

Notes  ilsd  I     \ 

Depositions;  taken  in  for 

Admissibility  of,  upon  ti 

DISTRICT  ATTORN      i 

1.  Under  Mont.  Comp.  I  I 
providing  that  a  county  at  i 
certain  fees  to  be  taxed  as  <  I 
made  for  the  county,  sud  i 
in  a  proceeding  by  writ  of  ! 
the  payment  of  money  into 

as  in  an  action  brought  f 
money.  Territory,  Ohoteat 
County  Qdont.) 

2.  A  county  attorney  not 
der  Mont.  Comp.  Stat.  p.  t  I 
than  $1,200  in  fees,  the  am< 
received  by  him  must  be  de  i 
and  the  balance  only  taxed 
the  percentage  allowed  wo 
more  than  that  sum. 

DIVORCE.    See  Hubbai 
14,  Notes  ajsd  Brxefi 

DOMICIL.    See  Attaob    i 

DOWER.    See  also  Mob   ; 

A  conveyance  hy  a  man 
during  the  period  in  whicl 
right  of  married  women  t 
pended  barred  all  claim  of  h 
though  she  did  not  loin  ii 
Odom  V.  Biddick  (N.  C.) 

DRAFTS.    See  Bills  an 

DRAINS  'AND   SEWX  i 

msmtb»  4;  ]SlnNiciFAL  (  : 

DURESS. 

Papers  executed  to  shield 
from  a  threatened  prosecutio 
which  he  is  guilty  are  not  ez 
ress  so  as  to  require  Uieir  ca  i 
tuck  V.  Wateon  (Ark.) 

Notes  and  Bri  ; 

Duress;  what  constitutes. 

EASEMENTS.    See   also 

TICB,  8. 

1.  The  conveyance  of  a  ric : 
the  grantee,  not  only  the  righ ; 
passage  at  all  times,  but  also  ! 
incident  or  necessaiy  to  the  eii 
right  of  passage.    Hemnan  i 


2.  The    grantor  of  a  rigli 
rough  rocky  land,  which  is  uii 
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tberoadnaT,  cuinot  i^epou  slone  or  otber  ob- 
aiructlon  ihereoD,  or  cut  It  ip  by  drawing 
heavy  loadi  over  it,  or  ia  any  wty  matertallj 
obstruct  or  JDiute  tbe  roadbed.  Eerrman  v, 
A>6ert»  (N.T.)  228 

8.  Tbe  use  of  stairways  in  t  building 
erected  by  several  onnerB  of  1  nd  OS  a  single 
Biructure,  upon  a  angle  plao  and  under  a  sia< 
gle  conlrect,  no  mntler  wlielber  tbe  laod  was 
tbea  partilioned  or  not,  cannot  be  denied  by 
the  owners  of  that  part  nbicb  includes  the 
srairwsjB  to  tbe  owner  of  another  pert  tbe  up- 
per Qoora  of  wbicli  can  be  reached  io  no  other 
way.    Fierce  v.  Vleland  (Pa,)  752 

4.  The  ezpiratlnn  of  a  license  given  to  a 
town  to  maiulain  a  diain  over  lands  of  the  li- 
ceDSor  will  not  relieve  the  town  from  liability 
for  iniuriea  caused  by  the  subseciuent  obstruc- 
tion of  Ihe  drain,  when  such  drain  is  the  neces- 
urv  outlet  of  the  sewerage  syBleni  of  tbe  town, 
and  there  is  notbing  to  show  abandonment 
thereof  on  llie  part  of  the  town,  but  its  use  con- 
tinues the  same  after  as  before  the  license  ex- 
pires, and  tbe  town  afterwards  obtains  Itae 
further  riRht  to  continue  it.  BaUt  v.  Wtiiiio- 
rough  (Mass.)  156 

NOTKS   AND  BrIBPS. 

Easementi  what  passes  by  graat  of  right  of 
way. 

ELECTION.    Bee  EsTOFFEii,  a 

EHBEZZIiEMENT.    Bee  Fbimcifai.  asd 


EMINENT    DOHAIN.    See   also    Dah 
AORa,  S-7;  HiOHWATS,  1;  RkleasE;  Wa- 
ters AND  Watehcodrbks,  8. 
1.  The  taking  of  rooney  by  a  private  cor- 

r ration  crealea  to  administer  a  public  charity 
not  a  taking  of  property  for  a  public  use 
which  may  be  authorized  under  tbe  power  of 
eminent  domain.    Cory  Libraryx.  Blit»  (Mass.) 
785 
£.  The  taking  of  property  which  is  held  by 
one  person  for  a  public  use  by  another  person, 
to  be  held  in  tbe  same  manner  for  precisely  tbe 
same  public  use,  is  not  a  matter  of  such  public 
necefsily  that  itranheaulhorized  by  ibeLegiS' 
lature  under  the  power  of  eminent  domain. 
Id. 
8.  A  mere  change  In  the  use  of  land  from 
agricutlural  to  city  purposes  is  not  taking  pri- 
vate property  for  public  use.     Calltn  v.  Jutie- 
lion  Otty  (Kat>.)  788 

4.  A  statute  requiring  any  railroad  com- 
pany to  build,  at  its  own  expense,  a  crossing 
for  any  individual  whose  residence  is  sepa- 
rated by  the  railroad  from  a  public  highway, 
Is.  if  such  crossing  Is  to  be  considered  as  for  a 
public  uae,  unconsiiiutlonal  in  taking  the 
property  of  the  company  for  public  use  with- 
out compensation.  Atipb  v,  DtlroU,  O.  B.  <t 
jr.  H.Co.  (Mich.)  — 

5.  The  owners   of    land   taken  under  the 
provisions  of  Mass.  Acts   1884,  cbap.  290, 
tboriziog  the  takinji  of  certain  lands  for  tbe 

of  tbe  Commonwealtb,  are  not,  by  fHIog  a  pe- 
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ceedings  to  dispute  the  validity  of  the  taking 
-d  teat  the  constitutionality  of  tbe  Act,  at 
ist  if  ttaey  have  not  voluntarily  proceeded  to 
judgment  upon  their  petition.  Moort  v.  Bait- 
Jord  {Ultii.)  ISI 

6.  Alibougb  the  determination  of  tbe  Le^s- 
lature  is  not  conclusive  that  a  purpose  for 
which  it  directs  property  to  be  taken  la  a  pub- 
lic use,  yet  it  is  concluaive,  if  Ihe  uae  is  public. 
that  a  necessity  exists  which  requites  the  prop- 
erly to  be  taken.  Id. 

7.  The  reclamation  of  flats  aituated  upon 
Goaton  Harbor  and  aubstanlially  useless  in  their 
original  condition,  for  the  avowed  purpose  of 
improving  tbe  harbor  and  of  providing  better 
and  more  comnlele  accommodation  a  for  tbe 
railroad  and  commercisl  interests  of  the  city  of 
Boston,  by  filling  such  Qats  wiih  solid  earth, 
is  a  matter  of  such  publig  benefit  that  tbe 
flats  may  be  taken  by  tbe  Commonwealth  for 
Huch  purpose,  under  tbe  power  of  emineot  do- 
main, nolwiibstanding  a  possible  pecuniary 
benefit  to  the  Commonwealth  may  h«  conlem- 

flated  by  tbe  sale  of  the  flats  when  filled. 
lence  Masa.  Acis  1884,  chap.  290,  which  pro- 
vides fnr  such  taking,  is  not  unconstitutional 
asaiitboriziog  the  taking  of  land  for  a  uae  not 
public.  ItL 

B.  Tbe  specific  mention  of  and  including 
in  the  same  petition  riparian  rights  in  ren»ect 
to  other  lands  belonging  to  otl^e^  persons  does 
not  affect  tbe  conslruclion  of  the  pelilicn  and 
proceedings  in  refpect  to  the  land  in  question. 
Banford  v.  St.  Paid  A  D.R.  Co.  (Minn.)     723 

9.  A  clause  of  a  charter  authorizing  land 
to  be  taken,  which  makes  the  corporation  "ac- 
countable to  (he  owners  thereof  for  all  dam- 
agea,"  does  not  include  consequential  injuries. 
Brookt  V.  Cedar  Brook  &8.  C.S.  Imp.  Ob.  (Me. ) 

400 

10.  Inddental  injuries  to  land  by  the  waah- 
ing  away  of  tbe  soil  of  the  banks  and  bottom 
of  a  stream,  caused  by  a  reaaonblc  increase  of 
the  flow  of  water  at  certain  times,  produced 
by  a  dam  authorized  W  the  Legislature  to 
facilitate  the  driving  of  logs,  is  not  a  taking 
of  the  property  of  a  riparian  owner  for  wbl(£ 
compensallon  is  necessary.  Id. 

11.  Tbe  building  by  a  railroad  company,  of 
a  side  track  in  a  street  along  and  upon  which 
it  has  a  right  of  way  and  has  a  Bint;Ie  track  In 
operation,  constitutes  no  additional  burden  up- 
on pro(»erty  abutting  upon  tbeatreet,  forwhldi 
damBRea  may  be  recovered  by  its  owner,  where 
the  statutes  enabled  the  company  to  locate  Its 
tracks  upon  the  street  and  to  appropriate  a 
right  of  way  8  roda  wide,  and  it  gave  notice 
that  its  appropriation  would  be  made  "In  is 
full  and  ample  and  perfect  a  mannerasmaybe 
required"  for  railroad  purposes,  and  itpaidihe 
assessed  damages,  which  were  duly  accepted. 
WhiUy.  Chicago, St. L.  ttP.S.  Co.  (Ind.)  267 

12.  The  construction  of  a  telegraph  and 
telephone  line  on  a  railroad  company's  rigbtof 
way  imposes  an  additional  servitude  or  buiden 
on  tbe  land,  for  which  the  owners  are  entitled 
lo  compensation,  unless  it  is  constnicled  by 
the  railroad  company  in  good  faith  for  ib  own 
use  and  benefit  in  the  operation  ot  the  road  atKt 
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to  facilitate  its  business,  or  is  reasonably  neces* 
Bary  for  that  purpose.  Atnerican  Teleph.  d 
meg.  Co,  y.  Smith  (Md.)  200 

18.  The  use  of  electricify  by  a  street  railway 
compaDY  as  a  motive  power  will  not  render  its 
use  of  tne  street  an  imposition  of  an  additional 
servitude  tbereon,  wbich  will  require  tbe  mak- 
ing of  additional  compensation  therefor  to  the 
owner  of  the  fee,  where  it  does  not  appear  that 
the  occupation  of  the  street  is  any  more  exclu- 
sive than  though  the  road  was  operated  by 
horse-power.  TaggartY,  If etopori  Street  E,  Go. 
(R.  L)  205 

Notes  Ain>  Bbiefs, 

Eminent  domain  ;  taking  for  private,  com- 
bined with  public,  use.  152 

Vested  rights  subordinate  to.  765 

Exercise  of  right  a  political,  not  a  judicial, 
question.  161 

Telegraph  line  along  railroad  right  of  way. 

200 

Compensation  to  be  made  only  for  such 
taking  as  transfers  title.  461 

Assessment  of  damages;  rule  for.  409 

EQUITY. 

1.  A  suit  by  a  vendor  for  specific  perform- 
ance of  a  fair  contract  for  tbe  sale  of  land  can- 
not be  defeated  on  the  ground  that  there  is  a 
remedy  at  law.    Hodges  v.  Kovoing  (Conn.)  87 

2.  A  remedy  at  law,  to  defeat  a  suit  in 
equity,  must  be  as  complete  and  beneficial  as 
tbe  latter.  Id, 

8.  Where  an  illegal  appropriation  has  been 
made  by  a  town  council  and  warrants  drawn 
thereon,  some  of  which  have  been  paid,  equity 
has  jurisdiction  of  a  suit  to  cancel  the  unpaid 
warrants,  to  compel  repayment  of  the  money 
paid,  and  to  annul  the  appropriation;  and  the 
recalling  and  cancellation  of  the  unpaid  war- 
rants after  suit  is  brought  will  not  oust  the  ju- 
risdiction. In  such  case  the  court  mav  grant 
affirmative,  as  well  as  injunctive,  relief.  Bus- 
seU  V.  TaU  (Ark.)  180 

NOTBB  AND  BrXEPSL 

Equity;  remedy  at  law  defeats  jurisdic- 
tion. 67 

Jurisdiction  to  sell  infant's  lands.  584 

ESCHEAT.  See  also  Cobpobations,  22, 26. 

The  penalty  of  escheat  is  removed,  al- 
though the  Act  imposing  it  is  not  repealed  ia 
terms,  when,  before  any  inquisition  is  taken,  a 
statute  has  declared  that  the  land  should  be 
held  "indefeasibly  as  to  any  right  of  escheat" 
in  the  Commonwealth,  vom.  Attorney- Oen- 
erai,  v.  Ifeto  Tork,  L,  B,  A  W.  B.  Co,  (Pa.)  684 

ESTATE.     See  Bbaii  Pbofebtt,  Notes 
AND  Bbibfs. 

ESTOPPEL,    See  also  Bonds,  4;  CimcKB, 
2. 

1.  One  who  has  taken  the  benefit  of  a  build- 
ing regulation  cannot  repudiate  the  conditions 
on  which  it  is  given.    Fowler  y.  Sake  (D.  C.) 

649 
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2.  A  covenantee  who, 
hand  of  knowing  all  the  fat 
of  money  paid  by  the  cove 
from  his  obligation,  will  be 
tei  wards  proceeding  to  en 
Wood  V.  Bullard  (Alass.) 

8.  Proceedings  by  an  i 
deceased  covenantee  to  can 
by  such  decedent  to  release 
other  covenantees  tO  relea 
from  his  obligation,  will  i 
setting  up  an  independent 
him  as  a  covenantee  to  enfo 
he  Las  not  ratified  or  pre 
ment,  although  they  may 
exercising  any  right  to  en 
which  he  may  claim  throu 
the  decedent. 

4.  Where  the  inhabitant 
and  agreed  that  a  person  mi 
tbe  Indians  and  peaceably 
of  land,  on  his  acquainting 
to  purchase   them,  and    r 
whether  the  town  laid  any  c 
and  in  the  following  year,  ^ 
tained  by  him  was  publicl 
a^eed  to  acquiesce  in  tbe  li 
his  patent  and  the  privilegee 
the  town  is  estopped  froc 
years  afterward,  that  it  had 
purchased  by  him  when  he  c 
Brookfiaven  v.  Smith  (N.  Y.) 

5.  A  false  representatioi 
of  material  facts,  or  a  desigt 
necessary  to  constitute  an  eq 
an  act  which  was  voluntary 
mislead,  and  actually  has  mi 
Ing  in  good  faith. 

6.  If  one  is  induced  to 
the  acts  or  representations  of 
to  influence  his  conduct,  and 
able  belief  on  his  part,  unde 
that  he  is  thereby  acquiring  i 
same,  the  party  who  has  ton 
is  estopped  frem  setting  up  b 
ing  at  tbe  time  of  the  purcha 
the  purchaser. 

7.  Borrowing  from  a  forge 
has  obtained  upon  the  serui 
mortgage  upon  property  of  t 
not  estop  the  latter  from  setti 
to  defeat  the  collection  of  the 
he  participated  in  or  was  pr 
acts.    ShattudtY,  Watson  {A 

8.  One  who  has  elected  to 
der  a  will  requiring  him  to 
certain  land  oi  which  he  hold 
refuse  to  make  such  convey 
that  the  land  belongs  to  hio 
OiUiland  (Ey.) 

9.  The  widow  of  a  deceas 
has  received  all  the  proceeds 
excess  of  the  amount  necess 
debts,  is  estopped  from  claim 
in  the  real  estate  as  against 
Waliirig  v.  Burgess  (Ind.) 

Notes  and  Bbh 

Estoppel;  requisites  of. 

Equitable;  fraud  as  an  ele 
quiescence. 
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EVIDENCB. 

L  Judicial  Noticb. 

n.  Presumftionb  and  BuBDszr  OF  Proof. 

in.  Best  A2n>  Secondabt;  Documektaet; 
:  Dehonstbatiye. 

lY.   OfINIONB;  DEOLABATIOKIb 

V.  Relevakct;  Sufpicibnct. 
NoTEB  Aim  Bribfb. 

See  also  Damages,  4;  Husband  and  Wife,  3. 

I.  JuDiGiAii  Notice. 

1.  Courts  will  take  jQdicial  notice  of  the 
contents  of  the  Bible,  and  that  the  religious 
world  is  divided  into  sects,  and  of  the  general 
doctrines  maintained  by  each  sect.  State, 
WeiiB,  V.  School  DUt.  No.  8  (Wis.)  880 

2.  The  court  will  not  take  Jadicial  notice 
that  electricity  as  used  by  a  street-railway  com- 
pany for  the  propulsion  of  its  cars  is  dangerous. 
Taggart  v.  NewpoH  Street  R,  Oo,  (R  I.)       205 

IL   PSESUMFTTONB  AND  BUBDEN    OF  PbOOF. 

8.  The  presumption  that  when  a  connec- 
tion between  parties  is  illicit  it  continues  as  it 
began,  whether  it  is  a  presumption  of  fact  or 
of  law,  is  rebuttable.   WhiU  v.  White  (Cal.)  799 

4.  The  possession  by  a  bank  of  a  check 
which  is  not  indorsed  does  not  raise  a  presump- 
tion that  it  was  paid  to  the  payee  named 
therein,  when  such  payment  is  denied  by  the 
payee,  and  the  only  other  proof  of  payment  is 
a  custom  of  the  bank  to  pay  checks  without 
indorsement  only  when  presented  by  the 
payee.    FiekU  ▼.  PeopUfi  Nat,  Bank  (Tenn.) 

98 

6.  Checks  dated  at  a  certain  place  and  drawn 
upon  the  "First  National  Bank"  will  be  pre- 
sumed, in  the  absence  of  anything  to  the  con- 
trary, to  have  been  drawn  up^n  the  first  na- 
tional bank  of  such  place,  where  it  appears  that 
such  bank  exists  and  no  other  bank  or  place 
appears  on  the  check.    Culver  t.  Marks  (Ind.) 

489 

6.  Where  the  amount  of  attorneys'  fees 
called  for  by  a  promissory  note  is  fixed  by  the 
contract,  it  will  be  presumed  to  be  the  reason- 
able value  of  the  services  rendered,  unless  tlie 
contrary  appears.  Exchange  Bank  v.  Tuttle 
(N.  M.)  445 

7.  One  who  has  been  duly  elected  and  in- 
ducted into  an  office,  and  who  institutes  pro- 
ceedings to  determine  his  right  to  contmue 
therein  after  an  attempt  has  been  made  to  oust 
him  therefrom  for  failure  to  files  special  bond, 
need  not  prove  himself  eligible  to  the  ofiice. 
Knox  County  v.  Johneon  (Ind.)  684 

8.  To  establish  contribute^  negligence  of 
a  servant,  the  burden  of  proof  as  to  his  know- 
ledge of  latent  danger  is  on  the  master.  Myhan 
V.  Zouitiana  Electric  Light  4&  P,  Co,  (La.)  172 

9.  The  presumption  of  negligence  on  the 
part  of  a  railroad  company,  which  prevails 
in  case  of  an  injury  to  its  passenger,  does  not 
obtain  in  case  of  injuries  to  the  horse  of  c 
traveler  upon  a  highway,  which  are  received 
while  the  traveler  is  attempting  to  cross  the 
railroad  track.  Teire  Haute  dtl,  R,  Co,y,  Clem 
and.)  688 
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10.  A  carrier  has  the  burden  of  proving 
that  goods  were  not  in  good  condition  when 
received  from  a  connecting  carrier.  Beard  v. 
lUinois  a  R  Co,  (Iowa)  280 

in.  Best  and  Secondabt;  Documbntabt; 
Dbmonbtratxyb.  • 

11.  A  written  proposition  accepted  with  a 
parol  modification  is  the  best  evidence  of  so 
much  of  the  resulting  contract  as  the  writing 
contains.     Ohio  8.  R.  Co.  t.  Morey  (Ohio)  701 

12.  A  written  statement  of  a  depositor's  ac- 
count, made  by  an  expert  bookkeeper  from 
the  books  of  a  bank,  may  be  given  in  evidence 
and  read  to  the  jury,  where  such  bookkeeper 
is  introduced  as  a  witness  and  opportunity 
given  for  cross-examination.  Culver  v.  Markt 
ODd.)  489 

18.  Original  entries  made  in  the  books  of  a 
bank  are  admissible  In  evidence  to  show  the 
state  of  a  depositor's  account  at  a  certain  past 
time,  where  they  were  made  in  the  usual  course 
of  business  by  authorized  bookkeepers  in  the 
discbarge  of  their  duties,  and  were  correct 
when  made.  Id. 

14.  An  instrument  purporting;  to  be  the  ex- 
emplification of  a  record  in  the  Imperial  Royal 
District  Oourt  of  Findland,  in  the  Province  of 
Bohemia,  in  the  Empire  of  Austria,  which 
does  not  contain  intrinsic  evidence  of  a  judg- 
ment or  decree  of  that  court,  and  which  is  not 
shown  by  extrinsic  evidence  to  have  been  in 
the  form  of  a  judgment  or  decree  of  such  court, 
is  inadmissible  in  a  Louisiana  oourL  Re 
Lorenz  (La.)  265 

15.  Unless  a  judgment  of  a  foreign  country 
be  clothed  with  the  form  required  to  prove  its 
authenticity  in  the  country  in  which  it  was 
pronounced,  a  copy  cannot  be  admitted  in 
evidence  in  the  courts  of.Louisiana.  Id, 

16.  Mortuary  tables  contained  in  How. 
(Mich.)  Stat.  §  4245,  are  admissible  in  evidence 
to  show  a  person's  expectancy  of  life  at  a  cer- 
tain age.    Hunn  y.  Michigan  0.  R.  Co.  (Mich.) 

500 

17.  The  exhibition  by  plaintiff  of  an  injured 
shoulder  to  the  jury  may  be  permitted  m  an 
action  for  unskillful  treatment  Hess  y.  Lovcrey 
(Ind.)  90 

18.  A  personal  examination  by  physicians 
or  matrons  skilled  in  such  matters  may  be  or- 
dered of  a  woman  suing  for  divorce  on  the 
ground  of  malformation  or  abnormal  physical 
proportions  amounting  to  physical  incapacity, 
and  a  similar  examination  of  defendant  may 
be  ordered  if  he  contests  her  right  to  relief. 
Anonymous  (Ala.)  425 

rv.  Opinions;  Declarations. 

19.  A  physician  will  not  be  permitted  to 
testify  regarding  answers  to  inquiries  pro- 
pounded to  an  injured  person  whom  he  had 
been  called  to  visit  professionally,  concerning 
matters  in  which  he  had  no  interest  or  concern 
professionally,  or  which  were  made  for  the 
purpose  of  qualifying  himself  as  a  witness,  at 
least  where  they  in  any  way  relate  to  the  injury 
or  to  the  patient's  former  condition.  Pennsyl- 
vania Co,  V.  Marion  (Ind.)  687 

20.  The  testimony  of  expert  or  other  wit- 
nesses is  not  admissible  to  show  that  in  carry- 


SI.  Evidence  that  a  pbyddiin  dcTotce  a 
considerable  ibare  of  bis  lime  to  farmiag'  i*  ad- 
miisible  on  the  qneatloa  d(  his  piofesaional 
■kill.    Beti  V.  Lovms  (Ind.)  "" 

2a.  DecIatatioDB  of  a  partnei  Id  the  cc 
of  a  tranfiacCioii  on  wbicb  an  alleged  linbilitj 
of  Qie  firm  Ig  based  maj  be  proved  against  the 
other  partner.  Id. 

28,  AgencjcRDDOt  be  proved  b;  the  decla- 
taUona  of  the  alleged  agent.  Pepper  v,  Oaimi 
(Pa.) 

34.  Where  a  corporation  lovestB  an  agent 
with  general  autboiity  to  adjust  claims  against 
it,  the  declarations  of  that  agent,  made  while 
endeavoring  lo  secure  an  aajugtment  of  the 
claim,  are  competent  evidence  against  bis  prin- 
cipal.    Adamt  Exp.  Co.  v.  Burnt  (Ind.)     314 

26.  Declaration  a  as  to  the  onneiabip  of 
propertj,  made  by  a  person  in  possession  there- 
of, are  admissible  in  evidence  upon  an  issue  as 
to  such  oivnerabip.  as  part  of  the  rtt  geela. 
Lawman  v.  &ittt»  (lad.)  781 

V,  Rhxbvamoy;  Scpficienot, 

St.  On  the  question  of  damafcea  for  injury 
to  a  spring  which  is  not  totally   destroyed, 
evideoce  that  (he  ovner  had  previoualy  aold 
water  from  it  is  Inadmiaaible.     Kinnavrd 
atanOard  Oil  Co.  (Ey.)  4 

37.  Where  the  applicant  stated  that  no  ap- 
plication by  him  for  insurance  was  ever  re- 
jected, and  it  is  shown  that  his  application  foi 
membership  in  a  mutual  benefit  societv  was  re- 
jected, plaintiff  may  show  that  the  company't 
aKcnt  informed  the  insured  that  aucb  Hocietlee 
were  not  regarded  as  life  insurance  cotnpaaies, 
and  need  not  be  considered  as  such  by  him. 
Eguitaii*  L.  Atmr.  Soe.  v.  EaiUaood  (Tez.) 

317 

38.  Where  a  life  insurance  company  con 
pajment  of  a  policy  upon  the  ground  that  it 
was  taken  out  by  the  beneficiary  as  a  wagerinj 
policy,  and  proves  that  the  beneficiary  loanei 
the  insured  the  money  with  which  he  paid  the 
premium,  testimony  of  the  agent  of  the  cor- 
poration is  admissible  as  to  negotiations  pre- 
ceding the  application,  lending  to  show  that 
both  the  beneliciaryand  the  insured  were  urged 
by  the  a^ent  to  apply  for  the  insurance;  that 
the  premium  was  paid  by  insured;  and  thaihe 


not  do  BO  because  the  beneficiaries  could 
iben  be  so  easily  changed  incase  such  cbanee 
became  desiraUe.  Id. 

29.  What  was  usually  and  habltuallT  done 
In  the  cunning  of  trains  may  be  provea  to  re- 
but a  claim  that  an  employee  was  negligent  in 
running  a  train  in  violation  of  rules,  .^nnv. 
Uichisan  C.  E.  Co.  (Jdich.)  0(X) 

80.  Tbe  original  waybill  Is  admissible  In 
evidence  in  a  suit  against  a  connecting  carrier 
for  refusal  to  deliver  the  gooda  on  tender  of  tbe 
charges  agreed  on  in  the  bill,  where  other  evi- 
dence has  been  siven  to  show  that  the  carrier 
had  paid  accruedrharges  amounting  to  as  much 
as  the  sum  specified,  as  tending  to  show  Qiat  i 
7L.  a  A. 


Insurance  policy  sets  up  a  special  defense,  and 
offers  evidence  to  support  it,  after  plaintiff  has 
phown  his  loss  and  the  cause  that  occafiioDcd 
it  and  rested,  plaintiff  may  rebut  by  offering 
affirmative  evidence  to  meet  that  introduced  in 
support  of  the  special  defense.  LotiinilU  Un- 
demntgrt  v.  DuTlaiid  (.Ind.)  &1» 

S3.  A  petition  charging  negligence  of  » 
carrier  In  not  taking  proper  precautions  to  pre- 
serve butler  will  admit  evidence  of  a  cuslonn  to 
put  the  butter  Inio  cold  slorage  until  refrigera- 
tor cars  are  ready  to  receive  it.  Beard  v.  JUi- 
noit  0.  S.  Co.  (Iowa)  3»0 

38.  Evidence  of  repairs  made  after  an  in- 
jury has  l>een  sustainel  is  incompetent  tostiow 
antecedent  ne9;ligence.  Terrt  Bauti  A  1.  B. 
Co.  v.  Clem.  (lid.)  588 

84.  Evidence  as  to  tbe  extent  oC  the  prop- 
erty of  the  family,  and  of  sn  incumbrnnce 
thereon,  is  inadmissible  in  an  action  for  the 
death  of  plaintilf's  husband.  iZunm  t.  ifi'cA- 
igan  C.  B.  Co.  (Mich.)  600 

SS.  Evidence  of  Bpecii3c  acts  of  lewdness  are- 
Inadmisiiible  in  an  action  for  false  arrnt  as  a 
proelltule.    Pinkerton  v.  Ttrberg  (Uich.)  507 

36.  Evidence  of  cohabitation  and  repute  i» 
admissible  to  show  a  marriage,  in'aU  casea 
where  there  is  no  question  of  a  public  offense 
involved.     WAitov.  WhiUifiH.)  79» 

87.  Proof  of  msrrla^  by  cohabitation  and 
repute  may  be  made  in  a  suit  for  divorce  on 
the  ground  of  adultery,  as  well  aa  in  other 


39.  Evidence  supporting  one  of  several 
counts  setting  out  the  same  cause  of  action 
will  sustain  a  flcding  for  plaintiff  in  respect  lo 
such  cause.    (Mver  v.  Markt  (Ind.)  48tk 

Notes  add  Bbiefs, 

Privileged  communicationa.  SQO- 

Declarations  of  agent;  how  far  binding  on 

principal.  '  310 


EXECCTORS   AND    AOMINISTRA- 
TORS.    See   also  Death,  1;  SBT-Ora- 

AHD  CotmTERCLAIU,  1-8. 

].  A.  sale  of  land  by  ezecutora,  under  » 
will  giving  them  power  to  sell  and  convey  it. 
either  at  public  or  private  sale,  with  or  without, 
appraisement,  on  such  terms  as  to  them  shalL 
seem  best,  is  not  affected  t)y  a  statute  reguiat- 
ing  tbe  conduct  of  sales  of  land  directed  by  will 
lo  be  sold,  and  prescribing  the  manner  of  giv- 
ing notice,  cooveying,  etc.,  "unless  by  the 
terms  of  the  will  differcntdirections  are  given." 
VaUntiru  v.  Wyior  (Ind.)  188 
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2.  The  sale  of  a  de'^eaaed  partner's  interest 
in  partnership  real  estate  is  authorized  by  a 
vill  ^viog  power  to  settle,  adjust,  and  com- 
promise all  debts  owing  by  the  testator,  to  make 
settlements  with  his  former  partners,  and  to 
sell  and  convey  any  or  all  of  his  real  estate  in 
order  to  pay  and  satisfy  debts  against  hjs  es- 
tate.    Valentine  v.  Wj/aor  (Ind  )  788 

8.  An  executor  may  convey  bis  testator's 
interest  in  partnership  real  estate  to  his  surviv- 
ing partner,  in  consideration  of  an  agreement 
by  the  latter  to  pay  partnership  debts,  where 
the  will  authorizes  nim  to  make  settlements 
with  testator's  partners  of  all  matters  pertain- 
ing to  the  partnership  business,  to  adjust,  set- 
tle, and  compromise  all  debts,  claims,  and  de- 
mands aizainst  the  estate,  and  in  his  discretion 
to  sell  and  convey  so  much  of  the  testator's  real 
estate  as  should  be  deemed  necessary  to  satisfy 
2iis  debts.  la. 

4.  The  general  lien  of  a  Judgment  creditor 
of  a  legatee  upon  lands  charged  with  the  lega- 
cy, or  upon  the  proceeds  of  a  sale  thereof,  is 
subject  to  any  equities  that  may  exist  in  favor 
of  the  estate  against  the  legatee.    Koomy, 

MeOett  (Ind.)  231 

5.  An  incumbrance  consisting  of  a  ven- 
"^or's  lien,  which  is  expressly  assumed  by  a 
^subsequent  purchaser  as  part  of  the  purchase 

price,  is  as  much  his  personal  debt  as  the  re- 
mainder of  the  purchase  money  which  is  pay- 
able directly  to  his  immediate  vendor;  and  in 
*  case  of  his  death  it  is  a  charge  primarily  upon 
bis  personal  estate,  and  not  a  burden  on  the 
land  in  the  handis  of  the  heirs.  (/Conner  v. 
</ Conner  (Teun.)  83 

6.  In  a  proceeding  to  put  heirs  in  posses- 
don  of  an  estate,  an  issue  must  be  joined  with 
the  administrator  in  possession,  and  proof  be 
taken,  and  judgment  rendered  contradictorily, 
recognizing  their  capacity.    Re  Lorenz  (La.) 

205 

Notes  xsj>  Bbibfb.  ^ 

Powers  of;  how  far  personal  trusts.         877 

Power  to  transfer  bank  stock.  8'^ 

Incumbrances  on  estate;  from  what  payable. 

33 

Debts  to  estate  from  legatee;  distribution; 
collection  of  debts.  231 

EXTRADITION. 

A  person  who  has  been  brought  within  the 
jurisdiction  of  a  court,  from  another  State, 
upon  a  requisition,  as  a  fugitive  from  justice, 
«nd  has  been  tried  for  or  discharged  as  to  the 
offense  charged  against  him,  is  not  subject  to 
an  est  on  a  civil  process  until  a  reasonable  time 
and  opportunity  have  been  given  him  to  return 
to  the  State  from  which  he  was  taken.  Mole- 
4or  T.  Binnen  (Wis.)  817 

KOTBS  AKD  BbIEFS. 

Extradition;  prisoner  cannot  be  prosecuted 
tor  another  offense  if  once  discharged.       817 

FALSE  IMPRISONMENT. 

An  officer  is  liable  for  assault  and  illegal 
ftrrcst,  for  arresting  a  woman  without  war- 
rant, on  mere  suspicion  that  she  is  plying  the 

7L.R.A. 


vocation  of  a  prostitute.    Pinkerton  ▼.   Ver- 
herg  (Mich.)  507 

FAMILT.      See  DxpniiTioiro,   1;    Hohb- 

STBAD,  1. 

Notes  ahd  BniBFa. 
Family;  definedL  ^  747 

FEES.    See  District  Attobnbt& 

FENCES.    See  Railboadb,  4. 

FIRE.    See  iNBnBAHCB,  1;  NsouGKircB,  5. 

FISHERIES.    See  also  Nxtibangbb,  10. 

The  taking  of  fish  with  nets  in  specified 
waters  may  be  prohibited  by  the  Legislature, 
and  the  setting  of  nets  for  that  purpose  de- 
clared to  be  a  public  nuisance.  Lawton  v. 
Steele  (N.  Y.)  184 

Notes  asd  Bbtefbl 

Fisheries;  power  of  Legislature  to  reflate. 

134 


1.  A  mortgagee  In  possession  may  law- 
fullv  take  down  or  carry  away  buildings  erected 
with  his  own  moneys,  and  which  are  Lot  so 
connected  with  the  soil  that  thev  cannot  be  re- 
moved without  prejudice.  (Jook  v.  Cooper 
(Or.)  278 

2.  A  party  in  possemion  of  premises  who 
is  entitled  to  remove  structures  may  exercise 
the  right  without  resort  to  equity.  Id, 

FOREIGN      CORPORATIONS.      See 

Cobpobatiosb,  y. 

FOROERT.    See  Banks  and  Bankiho,  8; 

ESI'OPFBL,  7. 

FREIGHT.    SeeCASB. 

GIFT. 

1.  A  valid  gift  eauea  mortis  is  made  where 
one  confined  to  his  bed  by  a  sickness  which 
soon  proves  fatal,  and  who  is  fully  apprised  of 
the  probable  termination  of  the  malady,  in- 
structs a  person  to  whom  be  has  entrusted  the 
keys  to  a  private  box  in  a  bank  vault,  which 
box  contams  money,  etc.,  to  count  therefrom 
a  certain  amount  in  gold  coin  and  bank  bills, 
and  place  it  in  a  separate  package  labeled  as 
the  property  of  a  certain  third  person,  and  to 
deliver  It  to  him,  together  with  a  package  al- 
ready so  labeled,  in  the  event  of  the  donor's 
death,  and  upon  being  informed  that  the  pack- 
ages are  prepared  replies  approvingly,  and 
never  again  takes  possession  of  the  iLeys,  al- 
tbouffh  the  money  is  permitted  to  remain  in 
the  oonor's  box  until  his  death,  and  although 
the  donee  never  constitutes  the  depositary  his 
trustee,  or  even  knows  of  the  intended  gift  or 
of  the  delivery.    Devol  v.  Dffe  (Ind.)  489 

2.  A  promissoxy  note  will  pass  by  deliv- 
ery without  indorsement  as  a  gift  inter  tiwe. 
HopJdne  v.  Maneheeter  (R.  L)  887 

Notes  and  Bbievi. 


Gift  of  promissoiy  note. 
Oaueamoriie. 


888 
488 


GBAVT'HuaBAHD  AND  WiFB. 


908 


ORANT. 

Notes  ahd  Bbibfs. 

By  the  pnblic;  ooDBtraction  of. 

GUARANTY. 

Notes  ajxdBbiefb, 
Letters  of  credit 
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HABITUAL   DRUNKARDS.    See  Of- 

FXCEBS.  4. 


Ad  unlicensed  hack  driyer  specially  or- 
dered for  a  steamboat  passenger  is  not  a  tres- 
passer in  going  upon  a  wbarf  lued  by  the  steam- 
ooat  company  to  receive  the  passenger,  al- 
though the  rules  of  the  wharf  forbid  any  but 
private  carriages,  or  hackney  carriages  which 
are  licensed,  to  stand  upon  the  wharf.  OrU- 
wld  y.  Webb  (R  L)  802 

HARBOR.    See  Eminemt  Doicain,  7. 

HAWKERS.  See  Peddlbbs,  Notes  ajscd 
Bbiefs. 

HIOHWATS.  See  also  Nboltobnob,  6; 
Railroads,  8;  Statutes,  11;  Stbebt 
Kailwats. 

1.  An  abutting  owner  has  an  easement  In  a 
street  dedicated  to  the  public  when  his  lot  was 
purchased,  bis  right  to  which  cannot  be  taken 
sway,  even  by  the  Legislature,  without  com- 
pensation: a  sale  cannot  be  made  of  all  of  it  ex- 
cept an  alley,  for  the  benefit  of  the  town,  even 
if  It  owns  the  fee.  Mco8e  ▼.  Canon  (N.  G.)  548 

2.  Power  given  to  a  railroad  company  by 
the  Legislature  to  construct  and  operate  its 
road  in  tbe  streets  of  a  town  or  city  is  altocrether 
independent  of  the  municipality.  MiUixUe  v. 
Mcergreen  R,  Co.  (Pa.)  869 

8.  One  who  has  signed  an  agreement  pro- 
Tided  for  in  an  Act  authorizing  street  improve- 
ments, that  in  consideration  of  the  right  to  pay 
his  assessment  in  installments  he  will  not  ques- 
tion its  validit}[,  cannot  attack  the  provision  of 
the  Act  prohibiting  tbe  questioning  of  the  as- 
sessment by  one  in  such  position.  QuUl  v. 
Indianapolis  (Ind.)  681 

4.  To  stand  in  a  public  street  at  night,  en- 
gaged in  conversation,  heedless  of  horses  and 
vehicles  that  are  passing,  is  such  negligence  as 
will  prevent  recovery  for  injuries  resulting 
from  being  thrown  down  by  a  wagon  the  driver 
of  which  did  not  see  the  person  injured,  al- 
though the  driver  also  was  negligent.  Evans 
T.  Adams  Easp,  Co,  (Ind.)  678 

5.  Where  tbe  united  and  contemporaneous 
neglii^nce  of  two  persons  causes  a  collision  in 
a  public  street,  neither  can  recover  from  the 
other  for  a  resulting  injury.  Id. 

Notes  and  Bbiefs. 

Ownership  of  fee  in  streets;  rights  of  abut- 
ting owners.  648 

Laying  out  across  railroad.  121 

Construction  of  railroads  in  streets.  869 

Negligence  for  footman  to  stop  in  carriage- 
^av.  678 

-7L.  R.A, 


HOLIDATa 

The  approval,  on  a  legal  holiday,  of  the 
bond  of  an  assignee  for  cieditors  by  a  court 
oommisdoner,  even  if  it  is  a  judicial  act,  is 
not  prohibited  by  a  statute  declaring  that  "no 
court  shall  be  opened  or  transact  any  business 
.  .  .  on  any  legal  holiday,"  except  to  in- 
struct or  discharge  a  Jury,  or  receive  a  verdict 
and  render  judgment  thereon.  Spaulding  v. 
Bemhard  (Wis.)  428 

Notes  avd  Bbiefs. 
Holidays;  approval  of  bond  upon;  validity. 

428,424 

HOMESTEAD. 

1.  A  brother  who  lives  with  a  sister  in  a 
house  belonging  to  her,  where  they  live  to- 
gether as  one  family,  she  being  dependent 
upon  him  for  means  of  living,  is  the  head  of  a 
family,  within  the  meaning  of  the  South  Caro- 
lina homestead  laws.  Mover  ▼.  J>rummond 
(S.  C.)  747 

2.  A  homestead  exemption  is  allowable  in 
partnership  property,  under  the  South  Carolina 
Constitution  as  amended  in  1880.  Id. 

HUSBAND  AND  WIFE.  See  also  Con- 
flict OF  Laws,  1-8;  Damages,  8;  Evi- 
DEMCB,  8,  18,  87;  Indianb,  1. 

1.  Marriage  may  be  proved  by  the  con- 
duct of  the  parties,  where  the  habit  and  repute 
to  show  that  the  marriage  status  has  l)een  as- 
sumed is  all  uniform  an^  undivided,  although 
the  connection  of  the  parties  was  in  its  begin- 
ning ilUcit.     White  v.  White  (Cal.)  799 

2.  A  marriage  between  a  man  and  bis 
housekeeper  was  held  to  be  established,  al- 
though they  never  had  any  marriage  ceremony 
performed,  and  illicit  intercourse  began  between 
them  within  one  week  after  she  came  into  his 
house,  without  anv  promise  of  marriage;  and 
for  several  years  thereafter  and  until  their  re- 
moval to  another  place  she  was  not  regarded  in 
the  community  as  his  wife,  where  several  chil- 
dren were  bom  to  them,  and  after  their  re- 
moval she  was  treated  by  him  in  all  respects  as 
his  wife,  and  so  introduced  by  him  to  the  peo- 
ple of  the  community,  and  so  regarded  and 
treated  by  all  their  acquainiances  in  the  limited 
circle  in  which  they  moved.  WMts  v.  White 
(Cal.)  799 

8.  By  the  settled  policy  of  the  State  of 
(Georgia,  marriage  relations  between  white  per- 
sons and  persoDS  of  African  descent  are  forever 
prohibit ea,  and  by  the  statutes  of  the  State 
such  marriages  are  declared  null  and  void. 
State  y.  Tuttp  (C.  C.  8.  D.  Ga.)  60 

4.  Marriage  is  more  than  a  contract;  It 
is  an  institution  which  is  the  foundation  of  the 
family  and  of  society;  the  rights  and  qualifica- 
tions of  the  parties  thereto  depend  upon  the 
legislation  of  the  State  as  controlled,  for  the 
benefit  of  the  entire  community,  by  principles 
of  public  policy.  Id. 

5.  A  married  woman  is  personally  liable 
for  her  civil  torts,  including  such  frauds  as  do 
not  grow  out  of,  or  are  not  directly  connected 
with,  or  a  part  of,  a  contract  which  she  has  un- 
dertaken to  make.  Prentiss  v.  Paisley  (.Fla.)  640 

6.  Wherever  coverture   avoids  a  contract 


7.  Tbe  marilal  re1«tioD  does  not  of  lUelf 
disqualify  the  buBbaod  from  acting  at  tbeageot 
of  bis  wue  with  reference  to  her  separate  ea- 
lale.  M. 


6.  Tbe  extstence  of  a  marrini, 
iMlween  bueband  and  wife,  ^ving  Tier  the  right 
to  control  and  maOBge  ber  separate  estate  and 
propertT  the  same  aa  if  she  bad  reraaiaed  ua- 
married,  doea  not  make  ber  capable,  at  Gommon 
law,  of  binding  herseltby  a  contract.  Id. 

9.  A.  married  noman's  right  lo  carrv  on 
buaiDeaa  on  her  own  accouot  does  n 


that  case,  from  lecOTeriag  tbe  value  of  auch 
•ervicea.  In  an  action  for  personal  injuriea  sus- 
tained by  het.  Oititent  Street  B.  Co.  T.  3W- 
fiama  (Iiid.)  852 

10.  The  power  of  a  married  woman  to  sell 
and  transfer  any  of  the  loans  of  the  Common- 
wealth of  Pennsylvania,  or  of  the  city  of  Phil- 
adelphia, with  like  effect  as  If  she  were  unmar- 
ried, under  tbe  Pennajlvanla  Act  of  March  18, 
187S,  extends  to  foreign  or  nonresident  married 
women ownJDgsuch securities.  FarmtTidi  M. 
Jfat.  Bank  v.  LoflH*  (Pa.)  ■  818 

11.  A  married  wotnan  Is  not  empowered  to 
bind  herself  bv  a  Judgment  note,  by  tbe  provi- 
atona  of  the  Pennsylvania  Harried  Person'a 
Property  Act  of  June  8,  1887  (Pa.  Pub.  Laws, 
833);  at  least  if  it  Is  not  given  In  tbe  manage- 
ment, or  for  the  benefit  of,  her  separate  estate, 
or  in  the  prosecution  of  any  business  Id  which 
abeisengaged,  orfornecesaarlea.  Boopt,  Seal 
EttaU  invttt.  Co.  (Pa.)  211 

12.  The  words  "  physically  and  Incurably 
incapacilated  fmrn  entering  into  tbe  marriage 
itat«,"  in  Ala.  Code  1886,  %  2832.  statiDg  a 
cause  of  divorce,  mean  Impotency  to  conaum- 
male  tbe  marriage.     Anonymoui  (Ala,)        425 

13.  Cruelty,  which  fs  a  statutory  ground  of 
divorce,  may  be  set  up  by  a  plea  of  recrimina- 
tion as  a  bar  to  a  bill  for  divorce  on  tbe  ground  of 
■duJiery.     OAunA  ».  6'AuwA  (B.  L)  885 

14.  A  decree  a  tntnta  et  thoro,  under  Minn. 
Oen.  Stat.  IHT^cbap.  62,  g  SO  etw?.,  does  not 
bar  an  action  for  a  divorce  a  mneuto  matrimonii 
upon  any  of  liie  grounds  specified  by  Statute. 
Etant  T.  Eraru  (Mien.)  OB 

Notes  asd  Bsisrs. 

See  also  CoNFLtcT  ov  Laws. 
Presumption  of  marriage;  customs  of  Indian 

tribes.  126 

Proof  of  marriage,  sufOciency  of.  799 

Wife's  capacity  to  contract;  agency  of  hus- 

Iwnd ;  liability  for  torts.  640 

Married  woman's  power  of  attorney.  814 
Validity  of  bond  of  married  woman.  S11 
Personal  decreeagalnst  married  woman;  hua- 

band  aa  agent.  012 

Right  to  recover  for  Injuriea  to  wife,  618 
Curtesy  in  reversion  or  remainder,  688 
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t  mnewo  alter  tiecree  e 


An  equitable  clum  for  unauthorized  Im- 
provements bv  part  owners  of  land  beld  in' 
common  may  ne  allowed  to  them  on  a  sak  for 
purpose  of  partition,  w  nell  as  In  any  caae  of 
actual  division.    Moon  v.  TAorplR-  I.)     "^i 

KOTSa  ASD  BSIKFS. 

Improvements;  allowance  for,  on  partitioD. 


IITDLUVS. 

1.  An  Indian  tribe  within  tbe  State,  reo> 
ognized  as  such  by  tbe  United  States  govem- 
menl,  is  to  be  considered  aa  a  aeiHirate  cocn- 
munity  or  people,  capable  of  managingita  own 
affairs,  including  the  domestic  relalionB;  and 
those  persons  bclongiog  to  tbe  trit>c,  who  are 
recognized  by  tbe  cuatoms  and  laws  of  lb* 
tribe  as  married  persons,  must  be  so  treated  by 
the  courts;  and  tbe  children  of  such  marriages 
cannot  be  regarded  as  iUegitimate.  Barl  v. 
Wilton  (Minn.)  125 

a.  An  Indian  is  not  incapable  of  giving  % 
valid  promissory  note  by  the  fact  that  be  be- 
longs to  a  band  which  is  governed  by  ancient 
Indian  customs  and  retains  a  tribal  organiza- 
tion, unless  it  grows  out  of  some  coolract  pro- 
bibltcdbylaw.  £«-tue-«-i»un-^uaA  y.MeClttrg 
(lud.)  783 

8.  Tbe  fact  that  the  lands  of  a  defendant, 
wbo  is  an  Indian,  are  not  liable  to  levy  and 
sale  under  a  judgment,  is  no  ground  for  refus- 
ing a  judgment  against  him.  Id, 
Notes  aks  Bbiefb. 


INDICTIKENT,IHFORMATXON.AND 
COMPLAINT. 

An  information  charging  that  defendant* 
"did  willfully,  maliciously,  and  unlawfully 
interrupt,  molest,  and  disturb  a  religious  meet- 


INFANTS.' 

The  court  of  chancery  tn  Maryland  bad 
DO  jurisdiction  in  1859  to  order  tbe  sale  of  city 
real  estate  for  tbe  payment  of  taxes  and  street 
assessments,  upon  the  Joint  petldon  of  tbe  lih 
tenant  and  the  infant  remainderman  suing  by 
next  friend,  but  for  whom  no  guardian  was 
appoioicd,  and  who  was  notmadedefendantor 
summoned  to  answer  tbe  bill,  although  It  was 
alleged  that  "it  would  be  for  the  Interest  and 
advanisLge  of  all  parlies  concerns). "  IloeAr  v. 
Watert^d.)  633 


Notes  ahd  Bbibfb. 
Infants;  sale  of  lands  by  court. 


Injunction— Insolvkkot  and  Ajb8ignm]ent  fob  Credi 


INJUNCTION. 

1.  A  mortgagee  will  have  the  security  of  his 
lien  protected  or  iDJunction.  Betz  v.  Vemer 
(N.  f.)  630 

2.  An  injunction  may  be  granted  to  pre- 
Tent  drawing  down  the  water  of  a  pond  below 
its  natural  K>w-water  line,  where  defendants 
ayow  an  intention  to  do  so  whenever,  in  times 
of  drought,  the  water  is  needed,  and  have  al- 
ready lowered  it  to  some  extent,  although  the 
damages  have  thus  far  been  nominal  only. 
Femald  t.  Knox  Woolen  Co.  (Me.)  459 

8.  Pollution  of  the  waters,  and  injury  to 
the  flow  of  the  current,  of  a  creek  by  discharg- 
ing into  It  the  manure  and  offal  from  extensive 
cattle-feedinff  barns,  in  such  manner  and  de- 
CTee  as  to  injure  the  stream  for  husbandry,  and 
aestroy  it  for  watering  livestock  on  adjacent 
premises,  will  be  restrained  by  injunction,  al- 
though the  complaiDant  might  be  able  to  sup- 
ply water  for  his  cattle  from  an  independent 
source  at  a  comparatively  small  cost.  Barton 
T.  Union  Catile  Co.  (Neb.)  457 

4.  An  injunction  may  be  granted  to  pre- 
vent a  sale  of  land  under  a  deed  of  trust,  in 
order  to  prevent  a  cloud  being  cast  thereby  on 
the  title,  which  has  been  obtained  by  adverse 
possession.     Gardner  yr.  Terry  QUo,)  67 

5.  The  negative  enforcement  of  a  contract 
for  personal  services  hj  an  injunction  will  not 
be  made  where  the  services  are  not  purely  intel- 
lectual, pecuUar,  or  individual  in  their  charac- 
ter. Wiuiam  Eogen  MJg,  Co.  v.  Bogert  (Conn.) 

779 

6.  A  contract  for  the  employment  of  a  per- 
son for  such  services  as  shall  be  devolved  upon 
him  by  Uie  general  manager  of  the  business, 
including  such  duties  as  traveling  or  acting  as 
secretary  or  other  officer  of  the  company,  if  re- 
quired of  him,  does  not  show  that  his  services 
are  so  peculiar  or  individual  that  they  cannot 
be  performed  by  any  person  of  ordinary  intel- 
ligence and  fair  learning,  so  as  to  authorize  an 
injunction  in  aid  of  the  specific  performance 
of  the  contract.  Id. 

7.  An  agreement  by  an  employ^  not  to  al- 
low his  name  to  be  used  in  any  business  simi- 
lar to  that  of  his  employer  wiU  not,  if  the  lat- 
.ter  does  not  own  the  name  as  a  trademark, 
authorize  an  injunction  against  his  engaging 
with  his  employer's  competitor,  and  allowing 
him  the  use  of  his  name,  at  least  if  it  is  not 
thown  that  the  employer  uses,  or  is  entitled  to 
use,  such  name,  or  that  the  use  of  it  by  rivals 
would  do  him  some  special  injury.  Id. 

8.  Although  equity  will  not  ordinarily  at- 
tempt to  enforce  contracts  which  cannot  be  car- 
ried out  by  the  machinery  of  a  court,  it  may 
nevertheless  practically  accomplish  the  same 
end  by  enjoining  the  breach  of  a  negative 
promise;  and  this  will  be  done  whenever  the 
contract  is  one  of  which  the  court  would  de- 
cree specific  performance  if  by  such  decree  its 
observance  by  the  party  refusing  to  perform 
could  be  practically  enforced.  Metropolitan 
Exhibition  Co.  v.  Eioing  (0.  0.  8.  D.  N.  Y.) 

881 

Notes  akd  Bbusfb. 

Injunction;  to  restrahi  illegal  appropriation. 

180 

7L.  R  A. 


INSANE    PERSONS        i 

▲BOB,  12. 

The  undeclared  lunacy  | 

impair  the  title  of  a  bom  i 

value  and  without  notice  i 
the  lunatic.    Odom  v.  Bid 

Notes  akd  ] 

Insanity;  how  far  a  disc 

Incompetent  persons;  <       t 
of  ratification. 

Validity  of  deed  execu       I 
ting  aside  of  contract  of  1       I 

INSOLVENCY   AND 
FOB  CREDITOB 

Off  akd  Counteboi      [ 

1.  A  trustee  of  an  insc      [ 
rule,  takes  the  estate  subje< 
equities.    Mertoin  v.  Austi      I 

2.  Where  an  executor  i 
will  renders  a  final  accoun  i 
self  with  a  certain  amount  i 
to  pay  annuities,   and  m  i 
apart,  but  uses  it  in  his  bus  ! 
bis  own  money,  and  afterv 
signment  for  benefit  of  ci  i 
tants  cannot  impress  the  fu  i 
the  assignee  with  a  trust  f 
their  annuities.    Little  y.  S 

8.  The  trust  will  attach  1     : 
person  in  trust  to  raise  annu     e 
money  can  be  identified 
longer;  and  in  case  the  tru    i 
the  trust  funds  with  hia  ow; 
be  traced,  and  then  becomes    i 
tui  gtie  trust  can  only  come 
the  general  creditors. 

4.  The  delivery  by  an  as!  ; 
of  creditors  to  his  assignee 
signment  and  of  the  key  to  1  i 
the  failure  of  the  assignor  U  | 
cise  any  control  over,  the  ass  ; 
after,  is  a  delivery  of  the  i  i 
within  the  meamng  of  that  t 
Mansf.  (Ark.)Dig.  §305.  C  I 
mission  Co.  v.  London  (Ark.; 

5.  Delivery  of  possession  \ 
creditors  before  he  has  filed  i 
executed  a  bond  will  avoid  I 
although  made  in  aocordai  : 
agreement  between  the  part  \ 
contemporaneously  with  the  i 
deed  of  assignment,  which  is  i 
that  it  was  for  the  purpose  o 
signee  to  prepare  an  inventory 

Notes  akd  Bri  ! 

Insolvency;  Arkansas  stati 
ments. 
Rights  of  trustees;  jurisdict  i 

Assignment  for  creditors;  E 

Deliveiy  of  assigned  proper. 


'  posesof  BeDtiflcatton,  retherUumtorthepiu- 

UL  UAniHB.  pose  of  blndlDg  him  forthe  truth  of  the  coo- 

Notes  abd  Bkiefb.  tents  of  the  paper.  U. 


iNfiUBANCE,  III.^Intoxicatinci  Liquobs. 


quires  tliat,  if  a  premium  becomes  due,  notice 
must  be  given  and  thirty  days  allowed  in  which 
to  pay,  before  the  policy  can  be  forfeited  for 
nonpayment  of  premium.  Baxter  v,  Brooklyn 
L.  Ins.  Oo,  (N.  Y.)  29C 

17.  Payment  or  tender  of  premium  which 
became  due  before  the  death  of  the  insured  is 
not  necessary  before  bringing  action  on  a  poli- 
cy which,  notwithstanding  failure  to  pay,  con- 
tinued in  force  under  the  New  York  Act  of 
1877,  by  reason  of  the  company's  failure  to  give 
notice  after  the  premium  was  due.  Id, 

in.  MABras. 

18.  The  six  months'  limitation  for  suit  on  a 
policy  of  insurance  begins  to  run  at  the  close 
•of  the  time  allowed  the  company  for  payment, 
and  not  from  the  actual  loss,  where  the  policy 
provides  that  proofs  of  loss  must  be  made  with- 
m  thirty  days  after  the  loss,  and  suit  brought 
within  six  months  from  the  same  date,  and  also 
provides  that  the  loss  shall  be  paid  in  sixty 
•days  after  proof  of  loss.  Murdoch  v.  Franklin 
Ins.  Co.  (W.  Va.)  572 

19.  One  who  has  a  barge  chartered  by  him 
in  his  custody  and  possession  has  an  insurable 
interest,  and  may  insure  it  in  his  own  name, 
not  only  for  his  own  protection,  but  also  for 
the  protection  of  the  owner.  Id. 

20.  If  the  owner  of  a  barge  authorizes  and 
ratifies  a  contract  of  insurance  made  in  part  for 
his  benefit  by  a  charterer,  recovery  on  the  pol- 
icy may  include  the  loss  of  the  owner,  as  well 
as  that  of  the  charterer.  Id. 

21.  Where  the  insurer  of  a  vessel  assumes  by 
€xpre8S  covenant  all  risk  of  damages  thereto 
by  fires,  with  the  one  exception  of  those  caused 
by  explosion  of  boilers,  a  subsequent  clause  in 
the  policy,  in  which  the  insured  warrants  in 
ffeneral  terms  that  the  insurer  shall  be  free 
from  any  claims  for  loss  or  damage  occasioned, 
inter  ata^  **by  the  collapsing  of  flues/'  will 
not  relieve  the  insurer  from  liability  for  loss  by 
fire  occasioned  by  the  collapsing  of  a  fine. 
ZouistUU  Underwriters  v.  DurUind  (Ind.)  899 

Notes  aud  Bbietb. 

Insurance  against  loss  by  Are;  liability  fixed 
by  loss.  411 

Against  fire;  statement  and  proof  of  loss; 
waiver  of;  conditions  to  impede  or  hinder; 
where  oiler  of  proofs  would  be  in  vain.        81 

Transfer  of  mutual  benefit  certificates.    189 

Life;  constructior  of  policy;  application; 
responsibility  for  acts  of  agent";  insurable  in- 
terest; wagering  policies.  217 

Misstatements  in  application;  effect  of;  war- 
ranties. 219 

Policy  not  in  accord  with  representations  of 
insured;  right  to  recover  damages;  insurable 
interest  of  charterer.  672 

Restrictive  warranties;  constniction;  plead- 
ing of.  899 

Notice  necessary  to  effect  forfeiture;  pay- 
ment of  premium  a  condition  precedent.     298 

Proof  of  loss;  limitation  clause  572 

INTEREST* 

1.  Under  the  Organic  Act  of  Cascade  Coun- 
ty, Montana,  which  imposes  upon  its  commls- 
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sioners  the  duty  of  sele 
methods  shall  be  adopted 
indebtedness  (either  by  the 
of  bonds),  and  declares  wh 
they  have  determined  whi 
adopt,  inasmuch  as  they 
from  the  law  alone  and  nt 
the  county,  the  county  cai 
terest  on  the  debt  for  fail 
sioners  to  take  action,  alt! 
the  plain,  imperative  man 
Territory t  Ohoteau  Count- 
(Mont.) 

2.  Interest  will  be  allo^ 
cover  the  amount  due  u 
which  is  a  mere  ackno^ 
only  from  the  service  of  tl 
neither  prior  demand  mad( 
for  payment,  nor  contrac 
ing  payment  of  interest,  ai 
not  a  wrongdoer  in  acquir 
money.     Oay  v.  Boohe  (M 

8.  Checks  for  the  paym 
is  no  money  on  deposit  be 
time  when  the  presentatio 
made.     Culver  v.  Marks  (1 

4.  A  judgment  enterei 
ment  to  W.  Va,  Code,  cha 
Va.  Acts  1882,  chap.  120 
ments  to  be  entered,  with 
of  verdict,  should  call  fo 
though  the  verdict  was  i 
amendment,  when  the  law 
est  only  from  the  date  of  tl 
dock  V.  Franklin  Ins.  Co.  { 

Notes  Ain>  £ 
Interest;  on  Judgment 

INTOXICATING  LI^ 

Bonds,  2,  8;  Comkbr 

1.  A  railroad  company^  ^ 
with  and  aided  a  person  in 
against  the  sale  of  intoxicati 
ing  them  in  its  warehouse 
fend  a  proceeding  to  couder 
the  judgment  of  the  law,  oi 
has  a  lien  upon  the  liquors 
V.  Creeden  (Iowa) 

2.  Intoxicating  liquors  tr 
other  State  to  a  point  in  Ki 
the  laws  of  Kansas  relating 
position  of  such  property,  e 
sold  at  the  place  of  destinal 
packages  or  other  form,  ex( 
ihe  State  prescri  be.    8tate  \ 

8.  The  police  power  of  tl 
the  sale  of  liquors  transpo 
State  does  not  infringe  on  t 
to  Congress  to  regulate  in  ten 

Notes  and  Bi 

Intoxicating  liquors;  brc 
the  State;  regulation  of  sale 

Right  of  State  to  prohibi 
sale;  transportation  prohil 
quors;  special  licenses;  pert 
cists;  criminal  prosecution; 
judgment  lien;  liquor  nuisai 
mjunction;  contempt;  actios 


JUDOMEN'T.  See  also  Appeal  ard  Ek- 
BOB,  26;  EnnENOE,  14,  16;  Exroutobs 
AND  ADKOnSTKATOBB,  4;  HotmAMD  Aim 

WlFK,14. 

1.  A.  Judgment  decidlni;  that  a  mutual 
beneQt  eocieiy  bad  no  power  to  limit  the 
amouDt  of  nick  beneSte  Is  couclusive  agaiast 
Buch  B  defense  in  a  aubsequeat  action  for  new 
inBtallments  which  have  become  due  to  the 
aame  plaintiff  by  the  continuance  ofhisaick- 
neaa.  Wiett  ▼.  8aa  Franeiico  Mvtieal  Fund 
Soc.  (Cal.)  677 

2.  The  fact  that  a  judsmeot  was  rendered 
in  a  suit  commenced  in  a  justice's  court  makes 
no  differeoce  with  Eta  cDnclusirenese,  when 
rendered  in  tbe  exercise  of  Jurisdiction.        Id. 

8.  A  Judfrmeot  by  confession  eoteied  b j  a 
clerk  of  &  court  of  record  in  vacation  is  void 
If  here  there  ia  no  proof  filed  of  the  execution 
of  the  power  of  attorney  under  which  it  was 
coDfensed,  since  do  jurisdiction  is  obtained  of 
tbe  defendant,     (fardner  \.  Bunn  QM.)        729 

NoTEa  AND  Bbibfs. 


ruling  upon. 
49S 


Judgment;  effect  of 


Doctrine  of  ra  judicata;  bj  default;  on  de- 


by;  bindinglfaougliei 
Extent  of  lieu.  3S 

Computation  of  interest  on.  S73 

JUDICIAI.  NOTICE.    Bee  Evidenoe,  1. 

JUDICIAL  SALE. 

Tlie  Legislature  baa  no  power  to  vali- 
date, by  retroactive  legislation,  a  judicial  sale 
of  real  estate  wbich  was  void  for  wantof  Juris- 
diction in  the  court  to  make  it;  at  least  not 
wltbout  making  provision  tor  comDensaling  the 
owners  of  tbe  property,  Bixihe  t.  WatertQ/LA.') 
C33 
JURY. 

A  juror  to  Idabo  must  bave  all  the  qual- 
ifications prescribed  for  an  elector,  and  a 
Diembeiot  a  so-called  "Mormon  Cburch"  eon 
not  be  B  juror.     Territory  t.  Evani  (Id.)    646 

LANDLORD  AND  TENANT.    See  also 
Neoliqbbcs,  4 

1.  Tenants  who  lease  premises  for  a  staled 
term  from  an  agent  whose  authority  to  make 
tbe  lease  is  void  oecause  not  in  writing  become 
tenants  from  year  to  year  as  from  the  time 
of  their  entry,  and,  having  entered  upon  the 
second  year,  cannot  tcrnjinate  tbeir  relation 
until  the  end  of  the  current  year.  Coudert  v. 
CWm  (H.T.)  a?" 

2.  A  landlord  ia  not  liable  to  a  tervant  of 
bis  tenanttorinjuriea  occasioned  by  a  danger- 
ous condition  of  tbe  premises  existing  at  the 
time  of  tbe  lease,  althougb  be  aubaequenlly 
TL.R.A. 


repair  ID  Uie  lease.     />r«z  t.  HaiAaud  (Tex.) 
620 
Notes  ako  Briefs. 


Liability  for  rent;  term  of  tenancy. 


LEQIBLATDRE.    Bee  Croidiai,  Law,  I. 


LEVY  AND  SEIZURE. 

Wbere  tbe  receipts  from  a  pension  can  b* 
directly  traced  to  tbe  purchase  of  property 
neceesaiy  or  convenient  for  ibe  support  and 
maintenance  of  the  penaioner  and  bis  family. 


Noma  Am>  Brirfs. 
Penaions;  exemption  from  execution.       5GT 

UBEL  AND  SLANDER. 

1.  A  publication  containing  impuIatioDS 
Ibat  a  member  of  tbe  Legislature  went  there 
solely  for  the  purpose  of  passing  a  bill  to  en- 
rich himself  and  hia  copartners  in  a  certain 
scheme,  and  that  he  bad  used  both  liquor  and 
money  to  procure  votes  IbereFor  from  other 
members,  is  libeloua.  Randall  t.  Evening 
Newt  Aua,  (Mich.)  30» 

2.  A  picture  wbich  ia  a  caricature  of  %. 
member  of  tbe  Legislature  standing  on  B  plat- 
form which  resia  upon  bottles,  one  of  which  is 
marked  "Rye,"  with  acaak  marked  "Gin," 
with  faucet  already  for  opening,  upon  the  plat- 
form, on  which  cask  bis  right  loot  rests,  while- 
left  hand  ia  pressed  against  bis  heart,  and 


sage,  and  constitutes  a  libel,  it  the  tmplie 

cbarsBS  are  not  true.  Ia. 

8.  No  innoendo  is  needed  in  pleadin^a  libel, 

if  themeanlngof  the  publication  is  plain.     14, 

NOTBB  AMD  BiuKrs, 

Easeotials  to  constitute  tbe  crime.  810 

LIBRARY.    See  Town,  «. 
LICENSE.    See  also  Easeubnib,  S;  Uab* 

A  permission  or  license,  express  oi  Implied, 
to  use  the  property  of  another  in  a  panic- 
niar  manner  or  for  a  particular  purpose,  on 
the  faitb  of  wbich  one  has  expended  money,  i« 


LlXHS— LOTTABIKflb 


009 


«n  executive  or  irrevocable  license  which  cfto- 
not  be  revoked,  where  the  latter  cannot  be 
restored  to  his  original  poBition.  Pierce  v. 
CUland  (Pa.)  752 

Notes  aitd  Bbisfsi 

License;  irrevocable;  partial  ezecotion  of 
•contract.  754 

LIENS.    See  also  Oath  ajsj>  Ajvidxytt,  2. 

1.  Work  done  in  engraving  upon  copper 
ahells  patterns  to  be  printed  on  cloth  creates  no 
lien  on  cloth-printing  machines  which  are  sold 
as  complete  without  shells,  under  N.  J.  Rev.  p. 
4M,  %  5,  or  N.  J.  Supp.  Rev.  p.  456,  ^  S,  giv- 
ing a  lien  for  work  done  upon  "fixed  ma- 
•chinery"  or  "fixtures  for  manufacturing  pur- 
poses. '^    Griggs  v.  Stone  (N.  J.)  48 

2.  A.  lien  on  "  fixed  machinery,"  or  *'  fix- 
tures for  manufacturing  purposes,"  will  not  be 
extended,  in  case  of  doubt,  to  machinery  of 
such  a  character  that  a  common-law  lien  may 
be  had  upon  it  la, 

8.  A  lien  for  the  price  of  lubricating  oil 
furnished  fo^  use  on  machinery  in  a  mill  is  not 
given  by  the  Wisconsin  statute  providing  for 
a  lien  for  any  materials  furnished  for  the  pro- 
tection of  any  buildins,  or  any  machinery 
which  becomes  a  psrt  of  the  freehold.  Stand- 
<trd  Oil  Co.  V.  Lane  (Wis.)  191 

4.  A  subcontractor  who  agrees  with  the 
principal  contractor,  knowing  uim  to  be  such, 
to  execute  a  part  of  the  work  upon  a  building 
which  the  latter  has  undertaken  to  construct, 
is  bound  to  take  notice  of  the  terms  of  the 
original  contract,  and  his  right  to  a  lien  on  the 
bunding  is  controlled  thereby.  Hence,  if  such 
contract  provides  that  the  building  shall  be  de- 
livered free  of  all  liens,  he  cannot  acquire  a 
lien  thereon.    Bchroeder  t.  QaUand  (Pa.)  711 

NOTBS  Am)  BniKFflL 

liens;  of  subcontractor.  711 

Mechanics';  construction  of  statutes  giving; 
basis  of.  191 

Strictly  construed;  oath  to.  160 

Agreement  that  property  shall  be  delivered 
free  from  lien;  eifect  on  subcontract.  712 

lilFE  UfSUBANCE.    See  Insurakce,  II. 

UFE  TENANT. 

Taxes  upon  city  property  and  assessments 
thereon  for  street  improvements  must  be 
paid  by  the  life  tenant,  and  he  cannot  com- 
pel the  remaindermen  to  contribute  towards 
siKh  payment.    Roche  v.  Waters  (Md.)       588 

LIMITATION  OF  ACTIONS.    See  also 
Insubakcb,  18. 

1.  After  an  unexplained  lapse  of  fourteen 
years  a  settlement  and  accounting  in  regard  to 
partnership  matters  between  the  surviving 
partner  and  the  deceased  partner's  executor 
will  not  be  opened  up,  although  the  settlement 
was  irregularly  made.  Valentine  v.  Wyeor 
and.)  788 

2.  The  Court  of  Claims  has  no  Jurisdiction 
to  render  judgment  in  favor  of  a  claim  against 
the  United  States  which  sccrued  more  than 
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slxyears  before  the  fil  ing  of  the  petition.     Wad- 
deUY.  United  States  (Ct  CL)  861 

8.  A  claim  on  behalf  of  a  United  States 
marshal  for  the  allowance,  by  the  government, 
of  expenses  incurred  by  him  in  the  service  for 
it  of  a  distress  warrant,  which  accrued  more 
than  forty-seven  years  before  it  was  presented 
to  the  treasury  department,  is  a  stale  clsira 
which  the  accounting  ofl9cers  have  no  right  to 
receive,  exunine,  or  settle.  Id. 

4.  The  Statute  of  Limitations  cannot  run 
against  any  person  until  his  or  her  right  has 
accrued.   Winters  y.  Ik  Turk  C^a.)  658 

5.  The  cause  of  action  to  recover  from  the 
drawer  the  amount  called  for  by  a  check  drawn 
without  funds  to  meet  it  rests  upon  the  check, 
and  is  not  governed  by  the  Statute  of  Limita- 
tions relating  to  contracts  not  in  writing.  Oul* 
ffer  V.  Marks  (Ind.)  489 

6.  In  cases  of  fraud  the  Statute  of  Limita- 
tions begins  to  run,  in  equity,  not  at  the  time 
the  fraud  is  perpetrated,  but  from  the  time  of 
its  discovery.  Peck  v.  Bank  of  America  (R.  I.) 

826 

7.  When  a  debt  is  barred>  a  new  promise 
relied  on  must  acknowledge  the  justness  of  the 
claim  and  express  a  willingness  to  pay  it. 
Krueger  v.  Krueger  (Tex.)  72 

8.  A  letter  saying,  "  I  have  done  my  best 
to  raise  some  money,  but  I  cannot  do  it  now. 

.  .  .  But  some  money  we  will  send  you,  but 
not  all,  because  we  must  live  first,"— Kloes  not 
constitute  a  dear,  unequivocal,  and  uncondi- 
tional acknowledgment  of  Uie  justness  of  the 
demand,  or  express  a  willingness  to  pay,  suffi- 
cient to  remove  the  bar  of  the  statute.  Id. 

NOTBB  AKD  BbIEFB. 

Limitation  of  actions;  equitable  rule.  827 

When  statute  begins  to  run.  658 

In  case  of  fraud.  826 

Claims  against  United  States.  861 

LIMITED  LIABILITY.  See  SmPFiKa.l. 

LIS  PENDENS. 

1.  The  doctrine  of  lis  pendens  does  not  ap- 
ply unless  the  court  has  acquired  in  some 
manner  jurisdiction  of  the  subject  matter  in- 
volved in  the  suit.  Benton  v.  Shafer  (Ohio)  812 

2.  An  action  brought  in  one  county  to  re- 
cover a  distinct  tract  of  land  lying  entirely  in 
another  county  does  not  give  constructive  no- 
tice of  its  penaency  to  a  Mna  fide  purchaser  or 
mortgagee  in  the  county  where  the  property  is 
situated.  Id. 

Notes  ilsd  Bbibfs. 

Lis  pendens;  purchase  after  notice  filed.  229 
When  operates.  812 

LOTTERIES. 

1.  A  lottery,  within  the  mesning  of  stat- 
utes against  carrying  on  lotteries,  embraces 
only  schemes  In  which  a  valuable  considera- 
tion of  some  kind  is  paid  directly  or  indirectly 
for  the  chance  to  draw  a  prize.  TdUnostons 
Kit  V.  Slate  (Ala.)  599 

2.  Distributing  prizes  by  lot  or  chance  to 
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holders  of  Ucketo  given  away  is  not  carrying 
on  a  lottery,  although  it  may  be  done  with 
the  view  of  drawing  a  large  crowd  together 
in  the  hope  of  profit  from  such  of  them  as  may 
choose  to  buy  medicines  from  the  distributor, 
or  tickets  to  performances  given  by  him,  or  to 
X>ay  for  seats  in  the  tent  where  the  prizes  are 
selected,  where  no  payment  for  an^  purpose  is 
necessary  as  a  condition  of  receiving  a  prize. 
YeUaiMtone  Kit  v.  State  (Ala.)  699 

Notes  ijn>  Bbxefa. 

Lottery;  what  constitutes;  gift  enterprise; 
mailing  ciiculars  concerning;  constitutional 
and  statutory  provisions;  prosecution  for  main- 
taining; for  publishing  lottery  scheme;  sale  of 
tickets.  509 

n ANDAMUS.    6ee  also  Sohoolb,  18. 

The  rule  that  mandamus  will  lie  to  com- 
pel a  board  of  commissioners  to  approve  the 
Dond  of  a  public  officer,  or  show  cause  for 
not  approving  it,  does  not  apply  where  the  re- 
jection of  the  bond  operates  as  a  decision 
against  the  right  of  the  applicant  to  hold  the 
ottice,  since  such  decision  is  a  Judicial  one  from 
which  an  appeal  will  lie.  Knox  County  v. 
JohMon  (Ind.)  684 

Notes  and  Briefs. 

Mandamus;  to  enforce  a  public  duty.      105 
To  compel  approval  of  bond.  684,  740 

MARINE    INSURANCE.     See  Inbuh- 

ANCB,  IIL 

MARKETS. 

1.  A  city  has  power  to  forbid  the  selling 
of  fresh  meats  elsewhere  than  at  market-houses 
established  bv  it,  where  its  charter  empowers 
it  to  establish  market-houses,  designate,  con- 
trol, and  regulate  market-places,  and  regulate 
the  vending  of  fresh  meats.  Neu>9on  ▼.  Qal- 
teston  (Tex.)  797 

2.  Licensing  a  person  to  keep  a  private 
meat-market  for  several  years  does  not  compel 
the  city  to  continue  granting  such  a  license,  or 
to  prohibit  keeping  a  market  within  the  district 
where  it  is  situated.  Id, 

8.  A  person  is  not  deprived  of  his  property 
without  due  process  of  law  Xij  an  ordinance 
forbidding  private  markets  within  certain  lim- 
its in  which  he  has  established  a  market  and 
ez()cnded  money  thereon.  Id. 

.  4.  Denying  the  privilege  to  sell  meats  in  a 
city  except  at  certain  places  is  not  void  as  in 
restriction  of  trade.  Id, 

MARRIAGE.  See  Coitflict  ov  Laws, 
1-8;  Husband  ahd  Wife,  1-4,  Notes 
Aim  Briefs. 

MARRIED  WOMAN.  See  Hurbakd 
AKD  Wife. 

MASTER  AND  SERVANT.    See  also 

Party- Wall,  2. 

1.  An  agreement  between  an  employer  and 
cm  ploy  6,  that  either  shall  forfeit  two  weeks' 
wages  by  terminating  the  employment  without 
two  weeks'  notice  thereof,  is  not  unreasonable, 
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and  is  not  affected  by  Conn.  Gen.  Stat  §  1749, 
imposing  a  penalty  upon  an  employer  who 
withholds  any  part  of  the  wages  of  any  person 
because  of  any  agreement  requiring  notice  be- 
fore leaving  the  employment.  Two  weeks' 
wages  of  the  employ^  quitting  without  notice, 
being  forfeited,  are  not  due  him,  and  therefore 
a  refusal  to  pay  them  is  not  a  withholding  of 
any  part  of  his  wages.  Pierce  y.  Whitueeey 
(Conn.)  286^ 

2.  An  employ!  does  not,  by^  entering  the 
service,  assume  a  risk  of  danger  incident  there- 
to which,  by  reason  of  his  youth  and  inexpe- 
rience, he  does  not  know  or  appreciate,  and  to 
which  the  employer  exposes  him  without  warn- 
ing him  of  it.  bavie  v.  8t,  Louie,  I,  M.  db  8. 
R,  Co,  (Ark.)  28S 

8.  A  master  who  carries  on  an  imminently 
dangerous  undertaking— such  as  the  genera- 
tion and  distribution  of  electricity — ^is  bound 
to  know  the  character  and  extent  of  the  dan 
ger,  and  to  notify  the  same  to  the  servant  spe- 
cially and  unequivocally,  so  as  to  be  clearly 
understood  by  bim.  Myhan  v.  Louieiana 
Eleetrie  Light  d  P,  Co.  (La.)  172 

4.  A  servant  is  not  required  to  know  latent, 
but  only  patent,  defects.  icf. 

5.  Injury  to  a  brakeman  from  collision  of 
the  train  with  an  animal  which  has  come  upon 
the  railroad  track  throutrh  a  defective  fence 
makes  the  company  liable  for  the  damages, 
under  the  New  York  General  Railroad  Act  of 
1850,  §  44,  which  imposes  upon  railroad  com- 
panies the  absolute  duty  to  fence  their  tracks. 
Donnegan  v.  Erhardi  (N.  Y.)  527 

6.  One  who  causes  work  to  be  done  is  lia- 
ble for  the  acts  of  employes  of  an  independent 
contractor,  where  the  resulting  injury,  instead 
of  being  collateral  and  flowing  from  the  negli- 
gent act  of  the  employi  alone,  is  one  that 
might  have  been  anticipated  as  a  direct  or  prob- 
able consequence  of  the  performance  oi  the 
work,  if  reasonable  care  was  omitted  in  the 
course  of  its  performance.  Ohio  8.  R,  Co.  y. 
Morey  (Ohio)  701 

7.  A  party  under  an  antecedent  obligation 
to  do  a  thing,  or  to  do  it  in  a  particular  way, 
cannot  get  rid  of  his  responsibility  by  deputintr 
iX  to  somebody  else.    Fowler  v.  &ke  (D.  0. ) 

649 

8.  An  engineer  and  fireman  of  a  locomo- 
tive are  fellow  servants  of  a  seJtion  hand. 
Hdrrieon  v.  Detroit,  L.  db  If.  R,  Co.  (Mich.) 

02^ 

9.  An  employ!  is  not  a  fellow  servant, 
but  a  8Ui)erior  or  agent,  for  whose  acts  the 
master  is  held  liable,  so  far  as  he  is  charged 
with  an  act  which  the  law  imposes  upon  the 
master  the  duty  to  perform.  Id. 

10.  An  assistant  roadmaster  having  general 
charge  of  a  portion  of  a  railroad,  with  control 
of  all  the  section  gangs  along  that  line,  is  not  a 
fellow  servant  with  a  section  hand  so  as  to  pre- 
vent recovery  by  the  latter  for  an  injury  caused 
by  the  negligence  of  the  former  in  ordering 
bim  to  continue  work  while  an  engine  is  ap- 
proaching, thus  throwing  him  off  his  ^ard. 
and  then  failing  to  take  care  to  prevent  injury 
by  the  approacn  of  the  engine.  Id. 

11.  It  is  the  duty  of  the  master  to  supervise* 
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direct,  and  control  the  operation  and  manage- 
ment of  his  businefls  so  that  no  injury  shall 
ensue  to  his  employes  through  his  own  care- 
lessness or  negligence  in  carrying  it  on,  or  else 
to  furnish  some  person  who  will  do  so,  for 
whom  he  must  stand  sponsor.  Hunn  t.  Mi^' 
igan  a  JS.  Oo.  (Mich.)  600 

12.  A  person  vested  with  full  control  in  a 
particular  branch  of  business,  subject  to  no  su- 
pervision except  the  master's,  over  the  action 
of  emi>loy6s  whose  duty  it  is  to  obey  him, 
stands  in  the  place  of  the  master,  and  is  not  a 
fellow  servant  with  them.  Id. 

18.  A  train  despatcher  having  full  control 
in  the  telegraph  manafl[ement  of  trains  is  not  a 
fellow  servant  with  trammen.  Id, 

14.  The  contributory  negligence  of  a  fellow 
servant  will  not  prevent  recovery  for  injury  to 
a  servant,  where  the  master  was  negligent.  Id, 

Notes  akd  Bbirfs. 

Discharge;  contract  of  service;  holdin^r 
over;  by-laws  of  corporation.  823 

Liabilitv  for  servant's  wages;  what  servants 
within  rule.  97 

Exposure  of  servant  to  extraordinary  risks. 

172 

Employers'  Liability  Act;  injury  to  minor; 
who  may  sue.  288 

Employers'  Liability  Act;  who  may  sue; 
what  damages  may  be  recovered.  155 

Contributory  negligence  of  fellow  servant 
toward  injury;  effect  of;  master's  duty  to 
caution  minors;  damages.  178 

Fellow  servants,  who  are;  vice-principals;  in- 
dependent employment;  combined  negligence 
of  master  and  coservants.  500 

Liability  of  master  for  deeds  of  independent 
contractor.  649 

MAXIMS.    See  also  Nbglioekce,  1. 

1.  Consensus,  non  ooncubitus,  facit  nuptias. 
White  V.  Whits  (Cal.)  799 

2.  Damnum  al^ue  injuria.  Kinnaird  v. 
atand^rd  CHI  Co.  (Ky.)  451 

8.  Omois  ratibabitio  retrotrahitur  et  man- 
date priori  ffiquiparatur.  PieJde  v.  People's 
If  at.  Bank  (Tenu.)  98 

*  4.  Sic  utere  tuo  nt  alienum  non  Isedas. 
Harford  v.  8t,  Paul  d  D,  R,  Co,  (Minn.)   722 

5.  TJt  res  magis  valeat  quam  pereat  MiU- 
wOe  V.  Evergreen  B,  Co.  (Pa.)  809 

6.  Where  one  of  two  innocent  persons  must 
suffer,  the  loss  must  fall  upon  him  who  put  it 
in  the  power  of  a  third  peraon  to  cause  the  loss. 
Fowler  V.  Allen  (S.  0.)  746 

Notes  and  Bribf8. 

Kaxims;  loss  of  one  of  two  innocent  parties. 

745 

MECHANICS*    LIEN.    See     LncKB,    4, 

KOTBS  AND  BbIBFB. 

MISTAKE. 

A  mistake  of  law  does  not  relieve  in  equity 
any  more  than  at  law.  Cartwright  Y.Dicktn- 
eon  (Tenn«)  706 

7  Ji.  R.  A. 


MONOPOLY.    See  Schoola,  1L 
Notes  and  Briefs. 
Monopolies;  power  to  grant  241 

MORMON.    See  Jury. 

MORTGAGE.    See  also  Ftxtureb.  1 

1.  A  provision  in  a  mortgage  that  the 
whole  sum  secured  shall  become  due  on  any 
default  in  payment  will  not  make  notes  which 
are  not  at  that  time  due,  according  to  their 
terms,  due,  within  the  meaning  of  the  rule- 
whicb  gives  priority  to  those  first  maturing. 
The  priority  is  to  be  determined  by  the  order 
in  which  they  fall  due  according  to  their  terms. 
Leavittv,  Ooodwin  (Lovra)  80& 

2.  When  a  building  is  sold  from  mort> 
gacred  premises  to  an  innocent  purchaser,  the 
lien  in  equity  is  gone;  and  a  mortgagee's  rem- 
edy is  an  action  at  law  against  the  mortfasor 
and  those  who  act  with  him  to  impair  or  de^at 
the  security  of  the  mortgage.  Betz  v.  Verner- 
(N.  J.)  030 

8.  A  deed  by  a  mortgagee  who  has  become 
the  purchaser  of  the  premises  at  a  void  fore 
closure  sale,  and  has  entered  into  possession, 
operates  as  an  assignment  of  the  mortgasre 
debt,  as  well  as  of  the  mortgage  securing  it; 
and  successive  deeds  by  the  purchaser  have  the 
same  effect.     Cook  v.  Cooper  (Or.)  273- 

4.  A  mortgagee  who  purchases  at  a  sale 
under  void  proceedings,  and  enters  thereunder, 
becomes  a  mortgagee  in  possession.  Id, 

5.  If  a  mortgagee  obtains  possession  in  any 
lawful  or  peaceable  mode  he  may  retain  it  sa- 
against  the  mortgagor,  or  any  person  claiminK 
under  him  subsequent  to  the  mortgage,  until 
the  mortgage  debt  is  paid,  although  no  action 
is  allow^  oy  statute  to  recover  possession. 

Id, 

6.  The  inchoate  dower  right  of  the  wife  of 
defendant  in  the  foreclosure  of  a  mortgage 
given  by  his  grantor,  where  neither  she  northo 
grantor  are  served  or  appear  as  defendants,  the 
grantor  being  simply  named  in  the  summons, 
although  the  conveyance  was  not  recorded  or 
known  to  the  plaintiff,  is  not  cut  off,  under  N. 
Y.  Code  Civ.  Proc.  §  132,  barring  parties  who- 
claim  under  unrecorded  deeds  from  a  defend- 
ant in  foreclosure,  fier  right  is  not  derived 
from  her  husband,  but  from  the  grantor.  Eur' 
eheedt  v.  Union  Dime  Sav,  Imt.  (N.  Y.)       22^ 

7.  A  valid  chattel  mortgage  m&j  be  made 
by  the  owner  of  property  in  possession  of  an- 
other under  an  execution.  Gardner  v.  Brmn 
(111.)  72^ 

Notes  akd  Briefs. 

Mortgage;  common-law  doctrine;  equitable- 
theory;  American  doctrine;  title  and  possession 
of  morteagor;  abandonment  of  legal  theory; 
rights  of  mortgagee  in  possession;  purchaser  m 
foreclosure;  mortgagee  as  purchaser;  removal 
of  fixtures.  273 

Priority  of  notes  secured  by.  365- 

Rights  of  mortgagor  and  mortgagee.       680* 

Right  to  remove  property  from  the  mort- 
gaged premises.  274- 

Restraint  of  waste;  damages.  68K 
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Redemption  by  creditor  from  another  cred- 
itor; Sunday  not  reckoned  within  the  twenty- 
four  hours.  847 

mUNICIPAL  CORPORATIONS.    See 

also  CoNSTrruTioNAL  Law,  5:  Coukttxs, 
3;  Interest,  1:  Schools,  1;  Statutes, 
9-12;  Taxes,  5, 7, 8;  Watebs  jjxd  Wateb- 

COUBSES,  14. 

1.  It  is  competent  for  the  Le^lature  to 
provide  for  the  speedy  determination  of  con- 
troversies relating  to  municipal  offices,  the 
statute  securing  to  the  incumbents  of  such  of- 
fices the  same  rights  in  substance  that  they 
would  have  had  if  "the  procedure  hnd  been  by 
i[uo  warranto,    DaU  v.  Cleveland  (N.  J.)    48*1 

2.  In  the  absence  of  the  mayor,  where  the 
•charter  vested  all  powers  of  the  mayoralty  in  a 
specified  officer  during  such  absence,  the  latter 
could  proclaim  an  election  under  a  statute  au- 
thorizing mayors  of  cities  to  call  an  election  to 
-decide  upon  the  acceptance  or  rejection  of  a 
statute.  Id, 

8.  Municipalities  are  not  empowered  to 
tx>rrow  money  for  municipal  purposes  unless 
expressly  authorized  to  do  so  by  statute,  or,  in 
the  absence  of  a  statute,  unless  the  power  is 
necessarily  implied  from  some  special  duty  im- 
posed, for  the  discbarge  6f  which  the  power  to 
l)orrow  is  not  only  convenient  but  necessary. 
WeUs  V.  BaUna  (N.  Y.)  759 

4.  The  power  to  "raise"  money  for  munici- 
pal purposes  does  not  include  the  power  to 
borrow.  Id. 

5.  The  validity  of  the  issuance  by  a  mu- 
nicipal corporation  of  bonds  or  certificates  to 
raise  funds  to  construct  a  street  improvement, 
which  show  on  their  face  the  purpose  for 
which  they  are  issued,  and  that  they  are  paya- 
ble out  of  a  special  fund  to  be  derived  from  as- 
sessments upon  the  property  bordering  on  the 
atreet  improved,  and  for  the  payment  of  which 
^ut  of  the  ^neral  fund  of  the  corporation  no 
liability  exists, — is  not  affected  bv  the  consti- 
tutional provisions  limiting  the  indebtedness  of 
such  corporations*    QuiU  v.  Indianapolis  (Ind. ) 

681 

6.  V^ere,  Dy  the  Act  authorizin£[  a  mu- 
nicipal corporation  to  construct  street  improve- 
ments. Uie  portion  of  the  expense  thereof 
-chargeable  to  it  is  to  be  paid  in  cash  upon  the 
completion  of  the  work,  no  indebtedness  can 
be  said  to  be  incurred  therefor,  even  although 
-during  the  pendency  of  the  work  bonds  may 
be  issued  to  raise  funds  to  prosecute  the. same. 

Id. 

7.  A  municipal  agency  incorporated  for  the 
protection  of  the  city  from  fire  and  for  sup- 
plying water,  and  without  means  of  raising 
money  from  taxpayers,  is  not  liable  to  an 
action  for  injuries  received  from  negligence  of 
its  servants.  (/Leary  v.  Fire  db  W,  Comrs, 
<Mich.)  170 

S.  A  municipal  corporation  is  liable  for  in- 
juries to  a  landowner,  caused  by  the  backing 
up  of  water  in  a  drain  which  he  has  a  right  to 
maintain,  by  reason  of  negligence  on  the  part  of 
the  corporation  in  permitting  the  chaunel  info 
whicb  such  drain  opens,  and  which  is  part  of 
the  sewerage  system  of  the  corporation,  to 
become  obstructed,  or  in  maintaining  the  same 
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too  small  in  size  without  any  defect  in  the 
original  plan,  or  of  the  diversion  by  it  of  sur- 
face water  from  its  natural  course,  and  turning 
such  quantities  of  it  into  such  channel  that  its 
capacity  for  canying  off  the  drainage  is  not 
equal  to  the  demand  made  upon  iu  Batet  v. 
Weetborouffh  (Mass.)  IM 

Notes  and  Bbiefb. 
Bee  also  Statutes. 

Power  of  Legislature  to  change  boundaries 
of.  776 

Power  to  enlaige  corporate  limits.  786 

Building  regulations,  validity  of.  649 

Power  to  borrow  money.  759 

Power  to  administer  public  charity.  765 

Power  to  regulate  market.  707 

Power  to  settle  claims  against  themselves. 

468 

Liability  for  nuisance;  for  neglect  of  duty. 

156 

Liability  for  furnishing  impure  drinkinf^ 
water.  592 

Liability  for  acts  of  highway  commissionerB. 

157 

Damages  for  wrongful  maintenance  of  a 
sewer.  465 

NAME. 

1.  A  motion  In  Justice's  court  to  disnusa 
the  writ  because  plaintiff's  full  Christian  name 
does  not  appear  is  equivalent  to  a  plea  in  abate 
ment,  and  must  be  granted  where  the  person 
appearing  for  plaintiff  says  that  he  cannot 
amend  because  he  does  not  know  the  full  name, 
but  does  not  ask  time  to  ascertain  it.  Fisher 
V.  Jfforthrup  (Mich.)  629 

2.  A  suit  cannot  be  carried  on  by  the  ini- 
tials merelv  of  the  Christian  or  first  name  of  the 
plaintiff,  although  the  one  commencing  the  ac- 
uon  does  not  know  the  correct  name.         Id. 

NE  EXEAT. 

A  writ  of  ne  exeat  will  not  be  issued  to  aid 
in  the  collection  of  a  judgment  which  has 
been  recovered  at  law  against  a  woman.  Moorr 
V.  Valda  (Mass.)  896 

Notes  AND  Briefs. 

Ne  exeat:  when  granted;   nature  of  writ. 

896 

NEGLIGENCE.  Bee  also  Carbiebs,  2: 
Highways,  4,  5;  Mxjkigipal  Corpora- 
tions, 7;  Principal  and  Agent,  1; 
Trial,  4,  7. 

1.  An  individual,  in  the  exercise  of  bis  ab- 
solute rights,  if  it  may  be  reasonably  appre- 
hended that  their  exercise  may  endanger  the 
safety  of  others  in  the  exercise  of  their  rights, 
must  exercise  them  with  a  due  regard  for  the 
safety  of  such  others.  BupardY.  Chesapeake  & 
0.  R.  Co.  (Ky.)  816 

2.  It  is  the  duty  of  a  railroad  company,  where 
a  train  crosses  a  public  highway  on  a  trestle 
and  there  is  danger  of  caiching  a  traveler  un- 
awares and  frightening  the  horse  that  he  is 
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ridiDg  or  driving,  to  give  some  timely  warDing 
of  the  approach  of  the  train  to  the.  croasiDg. 

Id, 

8.  A  traveler  familiar  with  the  place,  who 
liarries  up  to  a  crossing  where  a  railroad  passes 
over  the  highway  on  a  trestle,  and  attempts  to 
crosfi  regardless  of  the  fact  that  the  train  may 
■come  at  any  moment,  without  looking  to  see 
whether  a  train  is  approaching,  and  without 
any  reasonable  excuse  for  not  looking,  although 
the  train  could  have  been  easil  v  seen  at  a  dis- 
tance of  several  hundred  yards,  is  guilty  of 
negligence  which  will  prevent  any  recovery 
for  injuries  sustained  in  consequence  of  the 
fright  of  her  horse  caused  by  the  train.       Id. 

4.  The  owners  of  a  leased  building  who 
<x)nsent  to  the  erection  of  an  awning  by  the 
tenants,  and  contribute  lumber  for  its  construc- 
tion, are  liable  to  a  person  injured  bv  the  fall- 
ing of  the  awning  and  a  portion  of  the  wall  to 
which  it  was  attached,  because  the  wail  was 
not  of  sufficient  strength  to  support  the  burden. 
Biley  V.  Simpson  (Cal.)  '  622 

5.  Where  several  buildings  in  succession 
take  fire,  each  from  another,  and  burn,  the 
sparks  which  set  the  first  one  being  carried  p>ast 
the  last  one  burned  by  a  strong  wind  which 
ohanged  its  direction  and  subsided  before  the 
latter  buildings  took  fire,  while  lack  of  fire  ap- 
paratus or  ladders  prevented  extinguishing  the 
tire  at  the  beginning,  the  burning  of  the  last 
building  is  not  the  proximate  result  of  the 
aetting  fire  to  the  first  one.  Bead  v.  Nicfiols 
<N.  Y.)  130 

6.  Placing  an  iron  railing  with  pointed  top 
«round  an  area  in  front  of  a  house  is  not  negli- 

fence  such  as  to  create  a  liability  for  injuries 
y  one  of  such  points  to  the  hand  of  a  traveler, 
which  be  puts  out  to  save  himself  from  falling 
when  he  slips  on  an  icy  pavement.  Kelly  v. 
BennHt(P9i.)  120 

7.  Damage  caused  by  the  explosion  of  a 
powder  magazine,  which  was  located  upon  a 
lot  smaller  tnan  tnat  required  by  an  ordinance 
is  caused  by  violation  of  the  ordinance.  Lafiin 
^  B.  Powder  Co,  y.  Tearney  (HL)  262 

Notes  and  Briefs. 

Negligence;  damages  for  injuries  caused  by; 
proximate  and  remote  cause;  instances.      180 

Proximate  cause.  819 

Dangerous  premises.  620 

Contributoxy,  to  defeat  action.  678 

Contract  relieving  from  liability  for.  662 


ITEGOTI ABLE  PAPER.   See  Bills  and 
Notes. 

19EW  TRIAL. 

1.  Instructing  a  Jury  shortly  before  12 
o'clock  Saturday  night,  that  they  will  have  to 
•cease  deliberations  during  Sunday,  and  will  be 
kept  together  and  given  their  meals  and  a  place 
to  sleep  at  their  own  expense,  is  sufficient  to  re- 
<quire  a  setting  aside  of  a  verdict  which  was 
rendered  by  the  jury  in  a  few  minutes  thereaf- 
ter.   Henderwn  t.  Reynolds  (Ga.)  827 

2.  New  facts  declared  in  an  affidavit  for 
new  trial  will  be  insufficient  if  they  could  not 

po-^sibly  have  changed  the  result.    Louisville, 

4^  N.  B.  Co.  y.  Oilbert  (Tenn.)  162 1     6.  The  right  to  use 

^L.R.A.  59 


NOTARIES.    See  Oa-. 

Notes  and  ] 

Notaries;  power  of;  i 
authentication  by. 

NOTICE.    Bee  also  Ba 
1;  Vendor  and  Pub 

1.  Whatever  puts  upon 
notice  of  what  inquirv  wc 
V.  Bank  of  America  (K.  L) 

2.  The  secretary  of  a  cc 
able  with  knowledge  of  iU 
printed  and  issued  m  a  boo 
appears  as  secretary.  Dt 
Jne,  Co,  (N.  Y.) 

8.  Purchasers  of  real  es 
with  notice  of  an  evident 
thereon.    Fierce  y,  Oldand 

Notes  AND  £ 

See  also  Lis  Pendens. 

Notice;  putting  purchase 

NOVATION. 

The  mere  acceptance  b 
certified  check  from  his  del 
tute  a  novation.    Born  v. 
Nat,  Bank  (Ind.) 

NUISANCES.     See    ali 

Watekcoorses,  18. 

1.  If  one  has  on  his  o 
which  is  dangerous,  or  a  £ 
above  or  under  the  groui 
stantly  using  which  is linbl 
jure  his  neighbor,  or  that  t 
has  the  right  to  use,  he  mi 
consequences.  Kinnaird  v 
(Ky.) 

2.  A  powder  ma^zine 
is  liable  to  inflict  senous  inj 
son  or  property  of  a  person 
in  case  of  an  explosion,  is  a 
and  liability  for  such  injury 
care  or  lack  of  negligence,  j 
Co.  V.  Tearney  (in.) 

8.  The  fact  that  an  exp 
zine  of  gunpowder  destroye 
other  shows  that  keeping  Iht 
sidered  with  reference  to  * 
quantity,  and  the  surroundic 
constituted  a  nuisance  per  a 

4.  The  risk  of  injury  by 

powder  magazine  is  not  assu 

of  premises  by  reason  of  It 

powder  magazines  were  in  i 

when  the  lot  was  purchased  : 

erected,  and  that  in  one  of 

companies  the  owner's  husl 

holder,  and  that  she  had  lea 

companies  for  storing  powd 

she  nor  her  husband  had  ev 

by,  or  had  relations  of  an^ 

owner  of  the  magazine  which 

5.  Nuisances  should  be  r 
extends,  to  vacant  pounds 
mediate  neighborhood  of  the 
citizens. 
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public,  and  not  a  private  right,  and  the  owner 
of  the  land  od  the  stream  cannot  maintain  an 
action  for  an  illegal  obstruction  of  navigation 
which  prevents  nis  use  of  this  public  right. 
8u>amon  v.  Mississippi  db  E.  k.  Boom  Co, 
(Minn.)  678 

7.  An  obstruction  to  a  navigable  stream, 
which  will  give  the  right  of  a  private  action  to 
a  riparian  owner,  must  constitute  an  invasion 
or  violation  of  some  private  right  as  distin- 
guished from  the  public  right  which  he  has  of 
navigating  the  river  in  common  with  the  rest 
of  the  public.  Id, 

8.  The  public  remedy  for  the  abatement 
of  a  nuisance  by  Judicial  prosecution  in  rem  or 
in  personam  is  not  exclusive  when  the  statute, 
in  a  particular  case,  gives  a  remedy  by  sum- 
mary abatement,  and  Uie  remedy  is  appropriate 
to  the  object  to  be  accomplished.  Lawton  v. 
SteeU  (N.  Y.)  134 

^.  Where  a  public  nuifsance  oonsists  in  the 
location  or  use  of  tangible  personal  property  so 
as  to  interfere  with  or  obstruct  a  public  right 
or  regulation,  the  Legislature  may  authorize 
its  summary  abatement  by  executive  agencies, 
without  resort  to  judicial  proceedings;  and  any 
injury  or  destruction  of  tbe  property  neces- 
sarily incident  to  the  exercise  of  the  summary 
jurisdiction  interferes  with  no  legal  right  of 
the  owner.  Id, 

10.  Tbe  destruction  by  a  public  ofl9cer  of 
nets  for  catching  fish,  set  in  violation  of  law, 
is  proper,  reasonable,  and  necessary  for  the 
abatement  of  the  nuisance;  and  when  done 
summarily,  under  authority  of  a  statute,  it 
neither  constitutes  a  taking  of  property  with- 
out due  process  of  law,  nor  renders  the  officer 
liable  to  damages  ther^or.  Id, 

Notes  AND  BsisFa 

Nuisance,  what  constitutes;  who  may  main- 
tain action  for;  who  liable  for.  182 

Liability  for  maintaining  powder  magazines; 
care  necessary.  262 

Liability  of  all  maintaining.  272 

OATH  AND  AFFIDAVIT. 

1.  Whether  the  authority  of  notaries  pub- 
lic to  administer  oaths  be  of  statutory  origin  or 
founded  on  customary  law,  it  is  now  universal 
and  should  be  judicially  recocrnized  as  one  of 
their  ^neral  powers,  and  affidavits  authenti- 
cated oy  tbe  official  seals  of  the  notaries  of 
other  States  placed  on  the  same  footing  as 
their  authentications  of  commercial  documents. 
Wood  v.  8t,  Paul  City  R,  Co,  (Minn.)         149 

2.  An  affidavit  to  a  statement  of  account 
for  a  mechanics'  lien,  under  Minn.  Gen.  Stat. 
chap.  90,  sworn  to  before  a  iiOtary  in  another 
State  and  authenticated  by  his  official  seal,  is 
sufficient.  Id, 

OFFICERS.     See  also  Coxtittjbs,  1;   Evi- 
dence,  7;  MUMICIFAL  COBFORATIOKB,  1; 

Schools,  9. 

1.  The  failure  of  a  school  superintendent 
who  has  been  elected  and  duly  inducted  Into 
office,  to  give,  within  the  proper  time,  the  special 
bond  required  by  the  Indiana  Act  of  March  2, 
1889,  will  not  perse  forfeit  his  title  to  the  office. 
Knox  County  v.  Johnton  (Ind.)  684 

7  L.  R.  A. 


2.  Where  an  officer  Is  rightfully  in  office,, 
and  there  is  a  fair  auestion,  as  there  was  under 
the  Indiana  Act  of  March  2, 1889,  as  to  whether 
the  time  within  which  he  Is  directed  to  file  a 
special  bond  in  order  to  be  entitled  to  continue 
in  office  begins  to  run  from  the  date  of  bis  elec- 
tion or  upon  the  happening  of  a  future  event, 
and  he  files  the  bona  within  Uie  time  designat- 
ed after  such  event  happens,  a  declaration  thai 
he  has  vacated  the  office,  made  without  a  hear- 
ing, by  a  board  which  has  no  general  power  ta 
appoint  such  officers,  does  not  oust  him  there- 
from. Id. 

8.  Although  members  of  a  town  council 
are  not  liable  for  the  exercise  of  their  discretion 
in  voting  upon  measures  before  them,  yet 
where  thev  vote  an  appropriation  for  their  own 
benefit,  which  is  paid,  the  transaction  is  a  con- 
version of  trust  funds,  for  which  each  of  them^ 
as  well  as  the  mayor  who  orders  and  the  trea- 
surer who  makes  the  payment,  will  be  liable; 
and  the  subsequent  re-election  of  the  same* 
parties  to  office  will  not  affect  their  liability. 
BusseU  V.  TaU  (Ark.)  180 

4.  An  officer  is  guilty  of  habitual  drunk- 
enness justifying  his  impeachment,  under  the 
Alabama  Constitution,  where  he  has  become 
intoxicated  six  or  eight  times  a  year  for  more 
than  three  years,  and  his  sprees  or  fits  of  in- 
toxication have  lasted  from  one  to  two  or  more 
days,  and  once  for  two  or  more  weeks.  &tate^ 
Attorney- Oeneral,  Y,  Sacage  {KIbl,)  iSHb^ 


NOTRS  AND  BRIEF& 


Officers;  impeachment 


42^ 


OIL.    See  Watkbs  and  Watbbooubses,  18^ 
OPINIONS.    See  Evideivcb,  TV. 
ORDINANCES.    See  Mabkbts,  4. 

NOTBS  Ain)  BRIEF& 

Ordinance;  violation  of;  liability  for  Inctden 
tal  damages. 


PARENT   AND  CHILD.    See  also  Ih- 

DIANS,  1. 

1.  It  is  the  legal,  as  well  as  the  moral,  dutr 
of  parents  to  furnish  necessary  support  to  their 
children  during  minority.  Although  a  parent 
cannot  be  charged  for  necessaries  furnished  by 
a  stranger  for  his  minor  child,  except  upon  an 
express  promise  to  pay  for  the  same,  such 
promise  may  be  inferred  on  the  grounds  of  the 
legal  duty  imposed.    Porter  y.  PowU  (Iowa) 

176 

2.  A  partial  emancipation  of  a  daughter 
fourteen  years  of  age  by  permitting  her  for 
three  years  thereafter  to  reside  80  miles  away» 
controlling  and  using  her  own  wages,  without 
furnishing  her  with  any  money  or  means  of 
support,  will  not  exempt  the  father  from  lia- 
bility for  necessary  services  of  a  physician  em- 
ployed bv  her  in  sickness,  where  it  does  not 
appear  that  he  intended  to  waive  the  right  V> 
exercise  parental  authority  over  her.  Id^ 

Notes  and  Briefs. 

Parent  and  child;  obligation  to  supporting 
fant  child;  emancipation.  170 


Pabtibb— Patmsnt. 


PARTIES.    Bee  AonoB  ob  Suit,  2-4. 

PARTITION.    See  alfio   Ikfboyembkts, 
Notes  akd  Bbiefb. 

The  value  of  a  barn  erected  by  a  lessee, 
under  an  agreement  in  a  lease  by  a  life  tenant 
and  the  owners  of  one  half  the  remainder  in 
fee,  to  pay  him  the  fair  value  thereof  on  expi- 
ration of  the  lease,  should  be  deducted  from  the 
proceeds  of  the  partition  sale  before  distribu- 
tion thereof,  and  not  be  charged  upon  the  in- 
terests of  those  only^  who  signed  the  lease. 
Moore  v.  Thorp  (R.  £)  781 

PARTNERSHIP.    See  also   Ezeoutobs 
AND  Aduiktbtbatobb,  3,  8. 

1.  A  paten^ri^bt  is  property,  within  the 
meaning  of  the  Pennsylvania  Act  of  May  1, 
1870,  which  permits  the  contribution  of  prop- 
erty to  the  capital  of  a  limited  copartnership. 
Behfuss  V.  Moore  (Pa.)  668 

2.  A  descripiioD  of  letters  patent  in  the 
schedule  required  by  the  Pennsylvania  Act  of 
May  1,  1876,  to  be  made  of  property  contrib- 
uted to  a  limited-partnership  concern,  by  giv- 
ing the  respective  numbers  m  the  United  States 
patent  office,  together  with  the  name  of  the  in- 
ventor and  the  date  and  title  of  the  patent, — ^is 
sufficient.  Id, 

8.  Different  letters  patent  which  are  useful 
only  as  they  unite  in  forming  a  single  device 
may  all  be  considered  and  valued  together  in 
adjusting  the  valuation  thereof  which  is  to  be 
placed  in  a  limited-partnership  schedule.      Id. 

i.  The  fact  that  the  valuation  placed  on 
property  contributed  to  a  limited-partnership 
concern  and  inserted  in  the  schedule  is  grossly 
excessive  will  not  remove  the  limitation  upon 
the  partner's  liability,  if  it  was  made  honestly 
and  in  good  faith  and  through  a  mistaken  idea 
of  the  true  value  of  the  property.  Id, 

6.  Where  partnership  property  is  to  be 
kept  for  the  purpose  of  carrying  on  a  particular 
business,  and  not  for  sale,  neither  partner  has 
power  to  make  a  sale  of  the  entire  property. 
iotDman  v.  Sheets  (Ind.)  784 

6.  Prior  conveyance  of  partnership  real 
estate  by  the  trustee  of  a  deceased  partner,  and 
by  his  grantees  to  the  surviving  partner,  do 
not  invalidate  a  sale  finally  made  by  the  sur- 
viving partner  to  liquidate  the  firm  debts. 
WalUng  ▼.  Burgets  (Ind.)  481 

7.  A  surviving  partner  has  the  right  to  sell 
and  convey  partnership  real  estate  if  necessary 
to  pay  the  debts  of  the  firm;  and  such  convey- 
ance passes  an  equitable  title.  Id, 

8.  Although  heirs  of  a  deceased  partner 
cannot  maintain  an  action  to  compel  the  sur- 
viving partner  to  account,  in  the  absence  of 
specif  circumstances,  yet  such  circumstances 
may  exist  as  to  make  it  proper  for  equity  to 
entertain  such  action  on  their  behalf.  Vaien- 
tine  V.  Wy9(n  (Ind.)  788 

9.  Heirs  of  a  deceased  partner  cannot  ca!l 
the  surviving  partner  to  account,  although 
they  have  shown  that  he  has  paid  all  the  part- 
nenhip  debts,  where  it  also  appears  that  the 
estate  of  the  decedent  was  indebted  to  him, 
unless  they  further  make  it  appear  that  he  has 
in  his  hands  partnership  property  in  excess  of 
the  amount  required  to  reimburse  himself.  Id, 

7  L.  R  A. 


10.  A  surviving  partne 
interest  of  his  deceased  pt 
ship  business,  including  ps 
from  his  properly  aiithori: 
live,  where  the  transact! 
into. 

11.  A  court  of  equity  t^ 
tlement  and  final  accou£ 
matters,  actually  consumti 
viving  partner  and  the  ( 
ceased  partner  duly  emp 
until  it  is  impeached  as  fi 
or  unless  collusion  t)ctwee 
surviving  partner  is  showc 
thereby  became  the  purch 
partner's  share. 

Notes  aud  £ 

Sale  of  partnership  real 

Limited  partnership;  re 
scriptions. 

Dissolution  by  death;  p 
uance;  agreement  that  surv 
interest;  surviving  partner; 
rule  as  to  partnership  ass( 
edies  of  surviving  partners 
of  decedent;  bond  requtrec 
ner. 

Rights  of  surviving  parti 


PARTT-WALIi. 

1.  A  building  re^latioi 
of  Columbia,  established  i 
gress,  which  authorizes  a  pa 
to  be  made  good,  repaireo, 
one  of  the  landowners  if  de 
the  inspector  of  buildings, 
quire  such  owner  to  make  { 
the  adjoining  owner.    Fou 

2.  The  obligation  to  mj 
ages  to  an  adjoining  ownt 
with  a  party-wall,  wheth( 
building  regulations  or  the 
not  be  escaped  by  eroployii 
do  the  work;  and  the  fact 
were  due  to  the  negligence  ( 
the  contractor  is  no  defense 

Notes  and  Bi  i 

Party- wall;  rights  in. 

PATENTS.    See  Partise 

PAYMENT.    See  also  Co 

1.  The  acceptance  by  a  a  ! 
fled  check  from  his  debtor  c  i 
constitute  a  payment  of  th  i 
Indianapolis  First  Nat.  Bani 

2.  Suit  cannot  be  maintain  i 
note  after  it  has  been  surrr 
note  and  judgment  taken  on  tl  i 
the  judgment  is  uncollected,  i 
(Ind.) 

Notes  and  Bbi 

Payment;  by  check. 


door  u  an  agent  of  tbe  maDufncturen 
salary,  witb  do  personal  interest  ia  (be  goodj 
or  tbeir  proceeds,  is  a  peddler,  witbin  the 
meanins  ot  tbe  Pennaylvanla  Act  of  April 
17,  1846,  probibitiDg  peddling  In  BchuylkiU 
County,     Com,  y.  (Jardner  (Pa.)  ""' 

3.  The  right  of  "  acqutrtng,  posKSsIng, 
and  protecting  property,"  given  l^  the  Penn- 
syWania  Conslilulion,  does  not  include  tbe 
nght  to  eell  goods  as  a  peddler,  when  tbat  i8 
prohibited  by  statute.  '" 

Notes  and  Bbibfs. 


beseCnp  afflrmatiTely  by   defendant     t/w*- 
oille  UnOervrileri  t.  IHtrland{la±)  Z99 

7.  Tbe  complafat  In  an  action  to  recoret 
the  penalty  provided  tiy  Btatate  for  tbe  fiilura 
of  a  telegraph  company  to  deliver  a  messa^ 
sent  h>  a  person  residing  witbin  a  cerlaia  dis- 
tance of  its  office  fa  fatally  defectire  if  it  doei 
not  state  tbat  tbe  person  to  whom  the  telegnm 
was  addressed  resided  within  the  prescribed 
distance  from  the  office.  Seeter.  Trnttrn  V. 
HHeg.  tt>.  (Ind.)  SS3 

8.  Arermenta   upon   Information   and  be- 


Peddlers;  wboare;  license  of. 


000   , 


Where  the  proceeds  of  a  pension  bave  been 
embarked  la  trade,  commerce,  or  speculi 
tlon,  nnd  bet^ome  mingled  with  other  funds  t 
as  to  be  incapable  of  identification  or  acparallon, 
the  pensioner  loses  tbe  benefit  of  the  statutory 
exemption.  Tatti  County  Nat.  Bank  v.  Var- 
peitterCS.  Y.)  — 


It  is  the  duty  of  a  pbysicfan  who  has 
a  broken  leg  to  give  proper  instructions  for 
Ibe  use  and  care  ol  il;  and  for  failure  to  do  so 
he  is  liable  In  case  of  a  resulting  injury.    Bfek 
T.  Ovrman  Kiitiik  (Iowa)  666 

NoTSs  Aim  Bbtefb. 

PbyBiciana;  duty  u  to  Instructing  patients. 


aC.  B.Oa.  T.  Wood*  (Ala.) 

9.  A  bill  to  teach  a  trust  fund,  filed  by  ■ 
creditor  of  tbe  trustee,  will  not  be  subject  10 
dernurrer  for  failure  to  contain  on  offer  to  make 

Sood  to  tbe  trust  estate  the  losses  incurred  by 
efaaltB  for  which  tbe  estate  would  bave  a 
claim  on  tbe  trustee,  even  on  tbe  theoiy  that 
tbe  creditiir  can  only  reach  the  equity  of  lh« 


«  found  to  have.     Ma*an  t.  Fomeroy  (Hsb 
771 

10.  A  complaint  in  on  action  to  contest  i 
will,  alleging  that  testator's  Intention  wu 
different  from  that  expressed  by  Ibe  will,  is  de- 
murrable.  Rapp  Y.  Bee/Uxng  i^uA.)  4as 

11.  Averments  of  legal  conclusions  from 
facts  stated,  or  of  facts  not  well  pleaded,  sn 
not  admitted,  by  a  general  demurrer  to  the 
pleading.  MKtf,  WtUt.  v.  Sehoot  DM.  Ho.  S 
(Wis.)  830 

Notes  aitd  BRizn. 


2.  Where  tbe  title  gives  in  loll  the 

plaintiff's  partners,  [hey  need  not  be  repeated 
in  allegiog  tbe  partnership.  Adam*  Exp.  Co. 
T,  narria  (Ind.)  214 

S.  A  complaint  ajrainst  '"  Adama  Express 
Compsny"  need  not  speclficallv  allege  that  il  is 
a  coiporuiioii.  That  fact  is  Imported  by  its 
Lome.  Id, 

4.  It  is  not  necessary  to  use  the  word 
"nuisance"  in  a  declaration  for  damagea,  if  Ibe 
facts  alleged  const! tine  a  nuisance.  Lajli  ' 
R.  Pov>dfT  Co.   V.    Tearney  illl.) 

5.  A  petition  staling  that  petitioner  Is  taxed 
for  tbe  support  of  the  public  schools  and  is 
equally  entitled  lolhe  beneflls  thereof,  and  tbat 
tbe  reading  of  Ibe  Bible  therein  is  contradict- 
ory to  the  rig-bis  of  conscience,  and  is  In  viola- 
tion of  law  and  tbe  Constitution,  Is  sufficient  to 
raise  tbe  question  of  the  legalily  of  such  rend- 
ing.    State,  Weiu,  v.  fiWieoT  But.  No.  8  (Wis.) 

6.  The    vlolalion    by  the  Insured  of 
Tanlies  or  exceptions  to  the  insurer's  liability, 
which  are  conlainfd  in  [he  poUcy,  need  not  be 
negatived  in  tbeconiplnintln  a  suit  on  a  marine 
7  L.R.  A. 


POWDEBt    See  Nuibahobs,  8,  8. 
POWERS. 

1.  The  exercise  of  a  power  of  appointment 
by  will,  by  one  having  a  life  interest  in  trust 
property,  to  confirm  title  to  a  pereon  who  hid 
previously  purchased  it  for  a  valuable  coDfid. 
eration  from  the  appointor  and  trustee  under 
an  order  trom  court,  does  not  make  the  prop- 
erty assets  of  Ibe  appointor's  estate  and  liable 
in  equity  for  her  det>ta.  Patttr*on  v.  Lavrtna 
(Qa.J  14J 

9.  Property  disposed  of  by  will,  nnder  s 
power  of  appolnlnent,  cannot  be  held  liable  Tor 
the  appointor's  debts,  even  if  It  otherwise  might 
be,  unless  tbe  appointor's  assets  are  insofBcieDt 
to  pay  such  debls.  Id. 

KOTBB  AKD  Bbikps. 

Power;  lo  appoint  by  will;  eiecutloii  of.  143 
>  PRESUHPTIONS.    8oe  Evidbnck,  IL 
PRINCIPAL  AND  AOEJfT. 

1.  An  agent  who  has  complete  contrcJ  aad 
management  of  real  property  of  a  nonnsiikot 


Principal  akd  Surety— Railroads. 


f  t 


is  personally  liable  for  injuries  sustained  by  a 
third  person  in  consequence  of  the  dangerous 
condition  of  the  premises  at  the  time  when 
they  were  leased  by  the  agent  to  a  tenant 
Baird  y.  Shipman  (111.)  128 

2.  On  the  embezzlement  of  the  surplus 
money  received  on  a  mort/i^ge  after  paying  off 
prior  incumbrances,  by  a  person  employed  by 
the  mort^gor  to  procure  the  money  and  pay 
off  such  incumbrances,  and  who  was  also  the 
agent  of  the  lender  for  the  purpose  of  examin- 
ing the  property,  title,  etc.,  although  the  latter 
retained  his  own  judgment  as  to  the  invest- 
ment,—the  mortgagor,  who  has  left  the  business 
to  the  agent  without  even  an  inquiry  for 
months,  must  bear  the  loss.  Pepper  y.  Cairnn 
(Pa.)  750 

Notes  ai^d  Bbibfs. 

Principal  and  agent;  ratification  of  agent's 
act.  405 

Liability  of  agent  to  third  person  for  ne«^li- 
gence.  128 

Authority  of  agent  for  loan  of  money.     761 

PRINCIPAL  AND  SURETY.  See  Al- 
teration OF  Ikbtruments,  8;  Bills  and 
Notes,  6;  Bonds,  1;  Subrogation. 

Notes  and  Brief& 

Principal  and  surety;  subrogation;  relief  in 
equity.  84 

Bight  of  nirety  to  exoneration .  85 

PRIORITIES.  See  Mortgage,  1;  Trusts, 
6. 

PRIVATE  ROADS.    See  Easements,  2 

PROTECTIVE  AGENCIES.  See  Pub- 
lic Agenoibb,  Notes  and  Briefs. 

PROXIMATE  CAUSE.  See  Neoli- 
GBNCB,  7;  Trial,  6. 

PUBLIC  AGENCIES. 

Notes  and  Briefs. 

Not  liable  for  negligence  of  servants.  170 
PUBLIC  IMPROVEMENTS.    See  also 

HlGHWATS^  8. 

Ind.  Act  March  9, 1889,  g  2,  requiring  pub- 
lication of  a  notice  of  the  passaj]:e  of  a  munici- 
pal resolution  declaring  the  necessity  for  cer- 
tain improvements,  which  shall  state  the  time 
and  place  where  property-owners  may  make 
objections  to  the  necessity  of  the  construction 
thereof,  does  not  contemplate  the  appointment 
of  a  committee  to  hear  the  objections  or  the 
determination  of  the  rights  of  the  objectors, 
such  determination  being  provided  for  in  an- 
other section.  Hence  such  notice  is  not  ren- 
dered invalid  by  the  facts  that  objections  are 
required  to  be  filed  with  the  city  clerk,  and 
that  no  committee  is  appointed  to  hear  them. 
QuiU  ▼.  Indianapolis  (Ind.)  681 

QUO  WARRANTO. 

Notes  and  Briefs. 

For  illegal  exercise  of  corporate  franchise. 

819 
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RAILROADS.     See  1 1 

10,    11;   DEPINITIONi 
ICAIN.    11;    HiGHWA''  I 

Servant,  5;  Negli  i 
Statutes,  1. 

1.  A  railroad  compan  ' 
pelled  to  erect  and  main 
own  expense  for  persons  i 
cut  off  by  the  railroad  fro  i 
when  no  statute  requiri:  i 
crossings  existed  at  the  1  i 
tion  of  the  road«  Pe</pl ! 
M.  B.  Co.  (Mich.) 

2.  A  railroad  compan;' 
use  extraordinary  care  or  ^  i 
the  safety  of  its  higbw  i 
Haute  dk  I,  R  Co,  v.  Cle  ' 

8.  Upon  the  laying  oi  I 
way  across  the  track  and  i  i 
road  company,  the  lattei 
compensation  for  providii 
cai  tie-guards  and  signboai  i 
but  is  entitled  to  compeii 
the  roadway  where  it 
tracks,  and  for  the  maint  i 
ing.  State,  8t.  Paul,  J! 
Hennepin  County  Diet.  Ci. 

4.  Independently  of  ar ; 
ment,  a  railroad  compan,' 
the  duty  to  fence  its  tracl: 
sonable  prudence  and  can 
free  from  obstructions,  an 
Donnegan  ▼.  Erhardt  (N.  ! 

5.  The  adoption  of  a 
railroad  at  the  time  it  is  b : 
it  from  thereafter  adoptin : 
naiy  use,  or  which  any  : 
under  the  general  railroac 
no  limit  as  to  gauge  in  its  i 
Evergreeti  B,  Co,  (Pa.) 

6.  A  railroad  company 
road  under  due  authority 
for  injuries  inflicted  by  th; 
on  an  agent  or  servant  of 
ing  the  road.     Virginia  M 
ton  (Va.) 

7.  Where  a  railroad  ( 
by  West  Virginia  permits 
company  to  operate  a  pari 
State,  under  a  verbal  arrar 
railroads  form  a  continue* 
beyond  the  limits  of  that 
company  will  be  liable  fci 
on  that  portion  of  its  road 
foreign  company.  BicJcetU 
B,  Co,  (W.  Va.) 

8.  A  railroad  compan 
State  cannot,  without  disl 
tbority,  by  lease  or  any 
raneement,  turn  over  to  i\ 
road  and  the  use  of  its  frai 
exempt  itself  from  respou 
duct  and  management  of 

Notes  and  J 

See  also  Highways. 

Release  for  right  of  way 
of  land. 

Liability  to  build  private 

Duty  to  maintain  crossic 
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Ratification— Rbyibw, 


Duty  to  fence  track.  627 

Careful  exercise  of  rights;  warning  on  ap- 
proach of  crossing;  slackening  speed;  traveler 
to  stop,  look,  and  listen.  816 

Lease  of;  liahility  of  lessor.  844 

Liabihty  of  lessor  for  negligence  of  servants 
of  lessee.  417 

Inspection  of  employes;  power  of  State  to 
compel.  267 

Entitled  to  compensation  for  land  taken  for 
highway.  122 

RATIFICATION.    See  Judicial  Salb. 

REAL    PROPERTY.    See  also  Wills, 
8,9. 

1.  A  remainder  o\rer  in  a  will  is  void  for  re- 
pugnancy where  aniestate  is  given  generally  or 
indefinitely,  with  an  absolute  power  of  disposi- 
tion.   Poioers  ▼.  Jeudefdne  ( Yt.)  517 

2.  A  devise  to  testator's  wife  for  her  sole 
use,  control,  and  enjoyment  during  her  life,  to 
use  and  dispose  of  it  as  she  may  desire,  and  to 
give  the  residue  b^  will  to  such  persons  as  she 
may  desire,  but  giving  what  is  left  to  certain 
other  parties  in  case  she  leaves  no  will, — is  a 
gift  of  the  fee  to  the  wife,  and  the  remainder 
over  is  void.  Id. 

8.  A  life  estate  in  one,  with  remainder  to 
another,  may  be  created  by  will,  and  at  the 
same  time  power  given  to  the  life  tenant  to  de- 
feat the  remainder  by  disposal  of  the  property. 
McOvMough  v.  Anderson  (Ey.)  886 

KoTBs  Aim  BiuErs. 

Ileal  property;  validity  of  remainder  after 
life  estate;  power  of  disposal.  886 

RECEIVERS.    See  Contractb,  14. 

Notes  and  Bbiefb 

Receiver  of  property  of  trust  combination; 
rights  of.  46 

RECORDS. 

1.  Books  made  up  by  the  receiver  of  taxes, 
containing:  a  statement  of  tax  sales,  and  by  him 
handed  over  to  the  city  treasurer,  are  public 
records,  within  the  meanine  of  Mich.  Pub. 
Acts  1889,  No.  205,  giving  all  persons  the  right 
to  examine  them  for  any  lawful  purpose.  Bur- 
ton V.  TuiU  (Mich.)  78 

2.  An  abstract-maker  cannot  be  deprived 
of  the  right  to  inspect  public  records,  under 
the  provisions  of  Mich.  Pub.  Acts  1899,  No. 
205,  because  he  uses  the  records  to  prepare  ab- 
stracts of  title  for  other  persons  for  a  compen- 
sation. Id^ 

8.  Stub  receipt  books  in  a  city  treasurer's 
oflSce,  which  contain  the  record  of  canceled 
certificates  of  tax  sales,  the  list  of  lots  redeemed 
from  sales  for  special  city  taxes,  and  also  the 
list  of  lots  sold  to  the  city  for  delinquent  taxes 
and  afterwards  assigned  to  individuals,  are 
public  records  within  the  meaning  of  Mich, 
Pub.  Acts  1889.  No.  205,  which  provides  for 
the  inspection  of  such  records,  notwithstanding 
the  fact  that  all  data  contained  in  such  books, 
at  the  convenience  of  the  treasurer,  are  to  be 
entered  in  record  books  which  are  accessible  to 
the  public.    Burton  ▼.  TuiU  (Mich.)         824 
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Notbs  Ain)  BnuarBb 
Records;  right  to  inspect. 

REDEMPTION.    See  TncB,  2. 

REGISTRATION.      See    Yotsbs 
Elbctionb,  7. 


AHD 


A  release  to  a  railroad  company  of  a  right 
of  way  across  certain  lands,  with  a  further 
release  of  the  company  from  all  claims  for 
damages  by  reason  of  the  taking  and  osinz  of 
the  land  for  said  railroad,  or  by  reason  oi  the 
construction  and  maintenance  of  the  said  rail- 
road on  and  over  said  land,  will  bar  the  owner 
of  the  land  from  subsequently  recovering  dam- 
aces  for  the  overflowing  of  his  land  by  reason 
of  the  construction  of  a  ditch  and  culvert  by  the 
railroad  company  in  the  particular  manner,  for 
drainage  purposes,  long  after  Uie  original  con- 
struction of  the  road.  Updegrove  v.  Pennsjft- 
tania  S.  V.  B.  Oo.  (Pa.)  218 

Notes  Ain>  Bbibfs. 

Release  to  railroad  companies  of  right  of 
way;  effect  of.  218 

RELIGIOUS     SOCIETIES.     See    also 
Taxes,  6. 

1.  A  church  organization  may  make  rules 
by  which  the  admission  and  expulsion  of  its 
members  are  to  be  regulated,  and  its  members 
must  conform  to  these  rulea.  Jona  v.  State 
(Neb.)  825 

2.  If  a  church  organization  has  no  rules  as 
to  the  expulsion  of  members,  those  of  the  com- 
mon law  prevail;  and  notice  and  opportunity 
to  answer  the  char^  made  must  be  given,  or 
an  order  of  expulsion  will  be  void.  Id, 

Notes  and  BRisFa 

Religious  societies;  disturbing  meeting  of; 
indictment  for;  conclusiveness  of  proceeaings 
of.  W& 

REMOVAL  OF  CAUSED 

Where  Tutty,  a  white  man,  and  Ward, 
a  negro  woman,  were  indicted  in  the  State 
courts  for  fornication,  and  thereafter  repaired 
to  the  District  of  Columbia  and  were  married, 
immediately  returning  to  (Georgia,  and  there- 
upon attempted  to  remove  into  the  United 
States  court  the  indictments  pending  against 
them,  the  petition  for  removal  was  denied  and 
the  indictments  remanded  to  the  court  of  the 
State.    State  ▼.  TuUy  (0.  C.  S.  D.  Qa.)     60 

RESIDENCE.    See  Attaohmkht,  1. 
Notes  and  Bbiefs. 
Residence;  how  lost  and  acquired.  127 

RESUME. 

Subjects  discussed  and  points  dedded.    885 

REVIEW. 

A  bill  of  review  for  error  of  law  appa- 
rent upon  the  record  will  lie,  although  the  de- 
cree sought  to  be  reviewed  is  a  final  decree, 
consequent  upon  a  decree  pro  wi^etM  for  fail- 
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«re  of  the  defendant  to  plead.    Frentm  y. 
Faidqf  (Fla.)  640 

BIPARIAN    BIGHTS.     See     Watbbs 

AHD  WATBBOOUBaEa 


1«  A  warrantj  that  certain  wheat  ptir 
chaaed  after  inspectioD  was  sprin^if  wheat  is  not 
made  where  the  seller  said  that  he  did  not  know 
what  kind  it  was,  but  aj^eed  to  write  and  find 
out  If  he  could  do  so,  and,  when  subsequently 
asked  if  had  ^ot  an  answer,  said  "We  have,  it 
ia  sprine  wheat."    Kircher  y,  Oonrad  (Mont.) 

471 

d.  A  contract  for  the  sale  of  articles  for 
which  the  purchaser's  note  is  to  be  taken  may 
be  rescinded  on  his  insolvency  before  delivery; 
«nd  the  seller  cannot  be  compelled  to  accept  the 
note  of  the  assignee  for  creditora.  BappUye  v. 
Baeine  Seeder  Co.  (Iowa)  189 

KOTBB  AND  BRIEF8. 

Bale;  requisites  of  a  warranty;  caveat  emptor. 

472 

Warranty  of  quality.  471 

SCHOOLS.    See  also  Officebs,  1;  Plbad- 
mo,  6. 

1.  A  town  or  village  authorized  to  incor- 
porate for  school  purposes,  under  Sayles*  (Tex.) 
Ann.  Slat  art  8788,  cannot  be  extended  to 
•cover  28  square  miles  of  territory,  where  the 
true  limits  of  the  real  town  do  not  extend  from 
its  central  point  more  than  f  of  a  mile.  State, 
Taylor,  v.  EUdeon  (Tex.)  738 

2.  The  "sectarian  instruction"  prohibited 
by  Wis.  Const,  art  10,  §  8,  is  instruction  in 
religious  doctrines  which  are  believed  by  some 
reliflrious  sects  and  rejected  by  others.  State, 
Weite,  V.  School  Diet,  M.  8  (Wis.)  880 

8.  The  use  of  the  Bible  as  a  text  book,  and 
the  stated  reading  thereof  in  the  public  schools, 
without  restriction,  Is  "  sectarian  instruction," 
within  the  meaning  of  Wis.  Const  art  10,  §  B, 
which  ordains  that  no  such  instruction  shall 
be  allowed  in  such  schools;  and  the  fact  that 
children  are  not  compelled  to  remain  in  the 
schoolroom  during  such  reading  does  not  re- 
move the  cause  for  complaint  on  the  part  of  one 
feeling  himself  aggrieved  thereby.  Id. 

4.  The  stated  reading  of  the  Bible  in  a 
pablic  school  renders  it  a  place  of  worship, 
within  the  provision  of  Wis.  Const,  art.  1,  ^  18, 
that  no  man  shall  be  compelled  to  support  a 
a  place  of  worship  against  his  will.  Hep'^e  tax- 
payers compelled  to  aid  in  the  erection  and  sup- 
port of  such  scboolhouse  have  a  legal  right  to 
object  to  its  bemg  put  to  such  a  use.  Id. 

6.  The  stated  readins  of  the  Bible  in  a 
public  school  renders  the  school  a  relieious 
seminary,  and  is  prohibited  by  the  provision  of 
Wis.  Const  art  1,  §  18,  that  no  money  shall 
be  drawn  from  the  treasury  for  the  benefit  of 
Tdigious  seminaries.  Id. 

6.  The  regulation  of  the  public  schools  is 
a  state  matter  exclusively  within  the  dominion 
of  the  Legidature.  Uenoe  an  Act  prescribing 
Uie  text-TOoks  to  be  used  therein,  and  regulat- 
ing the  method  of  procuring  them,  does  not 
impinge  in  the  slightest  degree  upon  the  right 
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of  local  self-government     State^    Clark  v. 
Haworthijn^')  240 

7.  The  legislative  power  over  schools  is  not 
exhausted  by  exercise,  and  the  fact  that  tha 
Legislature  has  always  entrusted  the  manage- 
ment of  school  affairs  to  local  organizations 
will  not  preclude  it  from,  at  any  time,  chang- 
ing the  system  so  as  to  remove  them  from  local 
control.  Id. 

8.  As  incident  to  its  constitutional  power 
to  make  the  public-school  system  uniform,  the 
Legislature  may  provide  that  the  books  shall 
be  obtained  through  the  medium  of  a  contract 
awarded  to  the  b^  or  lowest  bidder.  Id. 

9.  The  Legislature  may  impose  upon  all 
officers  whose  tenure  is  le^lative  such  duties 
respecting  school  affairs  as  it  deems  proper.  Id. 

10.  An  Act  providing  for  the  procurement 
of  books  for  the  public  schools,  which  attains 
the  result  for  which  it  was  passed,  cannot  be 
declared  invalid  because  it  requires  public  of- 
ficers to  perform  duties  which  confer  an  incl- 
denuil  benefit  upon  individual  book-dealers.  Id. 

11.  An  Act  providing  for  the  procurement 
of  books  for  the  public  schools  is  not  within 
the  constitutional  provisions  against  monopolies 
because  it  designates  certain  books  as  a  stand- 
ard, and  requires  books  furnished  to  be  equal 
in  merit  to  those  named,  and  the  books  adopted 
uniform,  and  permits  the  selection  of  copy- 
righted works,  and  requires  the  exclusive  con- 
tract for  furoishiDg  them  to  be  awarded  to  the 
lowest  bidder,  where  there  is  no  exclusion  of 
persons  from  bidding,  but  competition  is  open 
to  all  who  are  prepared  to  supply  booka  of  the 
required  standard.  Id. 

12.  1'he  Legislature  may  give  one  person 
the  exclusive  privilege  for  a  ceitain  penod  of 
time  of  furnishing  books  for  the  public  schools 
of  the  State,  and  compel  the  officers  whose 
dutv  is  to  procure  such  books  to  obtain  them 
exclusively  from  such  person,  as  well  as  re- 
quire patrons  of  the  schools  to  use  the  books 
prescribed.  Id. 

18.  The  duty  imposed  upon  school  trustees 
by  Ind.  Act  March  3,  1880,  §  7,  '*to  immedi- 
ately procure  and  take  charge  of  the  books" 
provided  under  the  terms  of  that  Act  for  use 
10  the  public  schools,  and  "to  furnish  them  on 
demand  to  the  school  patrons"  at  the  price  fixed 
therefor,  is  imperative  and  may  be  enforced  b; 
mandamus. 
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NoTBS  Ain)  Briefb. 
Schools;  adoption  of  text-hooka. 
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SET-OFF  AND  COUNTERCIiAIM. 

1.  The  indebtedness  of  a  legatee  to  the 
estate,  including  that  arising?  from  payment  by 
the  administrator  of  obligations  of  the  intestate 
as  surety  for  the  legatee,  may  bo  set  off  against 
his  claim  to  the  legacy.  Koone  v.  MeUett  ^Ind.) 

281 

%  A  debt  due  to  the  estate  from  an  heir 
may  be  deducted  from  bis  distributive  share  of 
the  proceeds  of  real  estate  which  has  been  sold 
in  process  of  administration.  Fieeue  v.  Moore 
(Ind.)  285 

8.  One  who  takes  a  mortgage  on  real  es- 
tate from  an  heir  pending  setUement  of  the 
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cstnie,  and  with  knowledge  of  the  heir's  in- 
debtedness to  the  estate,  can  acquire  no  mater 
interest  than  that  of  the  heir  himself;  and 
where  the  real  property  is  sold  for  assets,  un- 
der the  Indiana  statutes,  bis  claim  to  the  pro- 
ceeds is  subject  to  a  deduction  or  set-off  of  the 
heir's  indebtedness.     Fiicus  v.  Moore  (Ind.) 

235 
4.  A  sole  solvent  surety  for  a  hopelesnly 
insolvent  principal  on  a  debt  that  is  due  before 
the  appointment  of  a  trustee  in  insolvency, 
although  the  insolvency  is  not  then  known,  and 
payment  by  the  surety  is  not  actually  made 
until  after  the  trustee  is  appointed,  is  entitled 
to  set  off  his  claim  for  such  payment  against 
debts  due  from  him  to  the  insolvent,  on  which 
suit  is  brought  by  the  trustee.  Mertrin  v. 
Avsiin  (Conn.)  84 

Notes  and  Briefs. 

Set-off;  in  equity.  84 

How  benefit  of,  to  be  obtained;  application 
between  surely  and  creditor.  86 

SHIPPING. 

1.  The  Act  of  Confess  of  June  19,  1886, 
extending  the  benefits  of  limited  liability  legis- 
lation to  vessels  engaged  in  inland  navigation, 
is  not  unconstitut'onaT,  in  view  of  the  power  of 
Congress  to  regulate  commerce,  LatcUm  v. 
Comer  {D,  C.  8.  D.  Ga.)  56 

2.  The  Limited  Liability  Law,  amended,  ex- 
cepted from  its  operation  inland  navigation 
only,  and  not  internal  commerce,  and  extended 
the  operation  of  the  law,  not  to  internal  com- 
merce, but  to  inland  navigation.  Id, 

3.  Even  though  the  subjects  of  the  ex- 
tended limitation  of  liability,  or  the  territory  in 
which  it  is  effective,  are  partially  within  the 
region  of  state  control,  yet  where  the  subjects 
are  separable,  and  are  partly  under  the  national 
control,  the  Act  of  Congress  will  be  sustained 
by  the  courts  wherever  the  power  of  Congress 
extends,  and  as  to  all  those  objects  to  which  it 
attaches;  and  this  rule  is  easily  applicable  in 
this  case.  Id, 

4.  The  entire  purpose  of  the  limited  liabil- 
ity enactments  was  to  encourage  investments  in 
shipping,  and  they  may  be  extended  wherever 
the  admiralty  courts  of  the  United  States  have 
Jurisdiction.  Id. 

NOTBS   AND  BbiEFS. 

Shipping;  Limited  Liability  Acts;  as  to  loss 
by  fire  and  collision;  for  personal  in  juries;  sur- 
render and  transfer  of  ship  and  freight;  ap- 
portionment of  fund  paid  into  court;  what 
owners  entitle  to  benefit  of  Act;  proceedings; 
jurisdiction;  injunction  to  restrain  prosecution 
m  stato  courts.  56 

SPECIFIC  PERFORMANCE.  See  also 
Equity,  1;  Ikjunction,  8. 

Specific  performance  of  contracts  for  ar- 
senal services  will  not  be  enforced  in  equity. 
WiUiam  Bogers  Jffg.  Co.  v.  Rogers  (Conn.)  779 

NoTsa  Ain>  Bribf8. 

Specific  performance  of  contract  for  per- 
sonal service.  882,  781 

Not  decreed  when  adequate  remedy  at  law; 
mutuality  of  contract;    misrepresentation  of 
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vendor;  certainty  of  contract;  admissibility  of 
parol  evidence;  general  description  of  and; 
effect  of  words  "more  c  less."  87 

SPENDTHRIFT  TRUST.    See  Trusts, 
1.2. 

STATUTE    OF    FRAUDS.    See    Con- 

TBAOTB,   8. 

STATUTE   OF   LIBUTATIONS.     See 

LiHITATTON     OF     ACTIONS;     PlEADIKO, 

Notes  Ain>  Bbibf& 

STATUTES. 

1.  The  title  of  an  Act  showing  a  purpose 
to  charter  a  "passenger-railway  company"  it 
sufficient  to  support  a  statute  which  really 
charters  a  steam-railroad  company  for  canring 
both  passengers  and  freight  M%UvaU  v.  Ewr- 
green  R.  Co.  (Pa.)  8<» 

2.  If  the  title  fairly  gives  notice  of  the  sub- 
ject of  the  Act,  so  as  reasonably  to  lead  to  an 
inquiry  into  the  body  of  the  bill,  it  is  all  that 
is  necessary.  It  need  not  be  an  index  to  its 
contents.  Id, 

8.  The  title  of  a  supplemental  sftatute 
which  refers  to  the  subject  matter  only  l^ 
reference  to  the  principal  Act  is  sufllcient  if 
the  legislation  in  the  supplement  is  germane  to 
the  subject  of  the  original  bill.  Id, 

4.  A  title  reading,  "An  Act  to  Facilitate  the 
Carriage  of  Passengers  and  Property  by  Rail-' 
road  Companies,"  is  insufficient,  under  a  con- 
stitutional provision  requiring  the  title  of  an 
Act  to  express  the  subject  thereof,  to  sustain  a 
statute  which,  after  providing  that  all  railroad 
companies  having  a  terminus  upon  a  navigable 
river  shall  have  power  to  own  water-craU  for 
transportation  across  it,  provides  that  no  right 
shall  exist  to  condemn  any  real  estate  for  land- 
ings, and  that  the  Act  shall  apply  only  to  such 
railroad  companies  as  own  the  landing  for 
such  water-craft.  Thomas  y.  Wabash,  SL  L.  d 
P.  R.  Co.  (C.  C.  S.  D.  111.)  145 

5.  A  statute  fi^'vinff  to  any  railroad  company 
that  owns  landing  places  the  right  to  own  wa- 
ter-craft for  transportation  across  a  navigable 
river  at  its  terminus,  but  which  declares  that 
no  right  shall  exist  under  the  Act  to  condemn 
any  real  estate,  and  that  the  Act  shall  apply 
only  to  such  companies  as  own  the  landings 
for  such  water-craft,  is  in  violation  of  the  con- 
stitutional provision  against  local  or  special 
laws  for  ^ntinjBf  any  special  or  exclusive 
privilege,  immunity,  or  franchise.  Id. 

6.  If  constitutional  and  unconstitutional 
provisions  of  an  Act  are  perfectly  distinct  and 
separable,  Uie  former  may  stand  though  the 
latter  fall.  Id. 

7.  Portions  of  an  Act  beinji:  declared  un- 
constitutional, if  it  is  apparent  that  the  Legis- 
lature, had  it  foreseen  this  fact,  would  not 
have  enacted  the  other  portions  of  the  Act.  the 
whole  Act  must  fall  Attorney- Oeneral  v. 
Detroit  (Mich.)  9» 

8.  Where  the  void  provisions  of  a  statute 
are  separable  from  the  valid  ones,  the  court 
will  sustain  the  valid  ones  while  rejecting  the 
others.    Lawton  v.  SieeU  (N.  T.)  184 

9.  The  classification  of  cities  for  the  purpose 
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of  facilltatlog  the  conyenient  exerciso  of  cor- 
porate powers  necessary  for  the  proper  regu- 
lation or  municipal  affairs  is  not  prohibited  by 
the  PennsylTania  Constitution;  and  as  the  sev- 
eral  cities  nave  different  needs  growing  out  of 
the  differences  in  their  size  and  situation,  it 
may  be  upheld  as  a  necessary  meaus  for  ena- 
bling the  Legislature  to  make  provisions 
adapted  to  secure  to  each  class  of  cities  the 
corporate  powers,  and  the  number,  character, 
powers,  and  duties  of  officers  best  adapted  to 
its  needs,  without  an  infraction  of  the  consti- 
tutional prohibition  a«iinst  local  legislation. 
Be  Washington  Street  H/a.)  193 

10.  The  le^lation  for  the  several  c1a»>^~ 
into  which  cities  are  divided,  which  is  author- 
ized by  the  power  of  classification,  must  relate 
to  the  exercise  of  the  corporate  powers  pos- 
sessed by  cities  of  the  particular  class  to  which 
the  legislation  relates,  or  to  the  number,  char- 
acter, powers,  or  duties  of  the  officers  em- 
ployed in  their  management;  all  other  legisla- 
tion is  unauUiorized.  Id, 

11.  Local  or  special  laws  relating  to  pro- 
ceedings in  road  cases  are  prohibited  by  the 
Constitution,  and  cannot  be  upheld  under  the 
power  to  classify  cities  for  purposes  of  legisla- 
tion. Hence  Pa.  Act  May  6,  1887,  §§  8-17, 
which  attempt  to  provide  a  peculiar  code  of 
procedure  in  road  cases  for  the  city  of  Phila- 
delphia, unlike  that  in  the  rest  of  the  State, 
are  unconstitutional  and  void.  Id, 

12.  Pa.  Act  May  6, 1887,  gg  1,  2,  although 
in  form  local,  since  they  in  fact  repeal  pro- 
visions of  the  road  law  peculiar  to  Philadelphia, 
and  make  such  law  conformable  to  that  in 
force  in  the  rest  of  the  State,  may  be  upheld. 

Id. 

18.  The  fact  that  diverse  results  may  flow 
from  the  execution  of  granted  powers  of  local 
government  does  not  render  the  enabling 
statute  special  or  local.  If  the  same  powers 
are  bestowed  upon  all  municipalities  of  the 
same  class,  the  law  is  generaL  Date  v.  Cleve- 
land (N.  J.)  431 

14.  A  statute  authorizing  the  mayors  of  all 
the  cities  in  the  State  to  appoint  the  principal 
municipal  officers,  such  Act  to  take  effect  in 
such  cities  as  shall  accept  it  at  popular  elec- 
tion,—-declared  to  be  constitutionaL  Id, 

16.  Statutes  are  to  be  construed  to  have  a 
prospective  operation,  unless  a  contrary  inten- 
tion In  the  Legislature  is  manifest  and  plain. 
Murdock  y.  Franklin  Ine,  Co.  (W.  Va.)       572 

KoTEB  KSD  Briefs. 

Statutes;  classification  of  cities;  local  and 
special.  198 

STOCK  AND  STOCKHOLDERS.  See 

COBPOBATIOKS,  IIL 

STREET  RAILWAYS.    See  also  Emi- 

KBNT  DOHAIK,   18. 

1.  A  provision  in  the  charter  of  a  street- 
railway  company  requiring  publiciition  of  no- 
tice to  abutters  upon  streets  in  which  it  pro- 
poses to  la^  its  tracks,  a  certain  time  before 
their  location,  does  not  rec^uire  the  insertion 
in  the  notice  of  a  designation  of  the  motive 
power  intended  to  be  used;  especially  where 
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I  another  section  of  the  charter  requires  the  use* 
of  such  motive  power  as  the  city  council  shall 
direct.    Taggart  v.  Newport  Street  B.  Co,  (R. 
L)  205- 

%,  A  location  of  the  tracks  of  a  street-rail- 
way company,  under  authority  of  a  city  ordi- 
nance permitting  the  use  of  horse  power  only» 
is  not  affected  by  the  amendment  of  the  ordi- 
nance so  as  to  permit  the  use  of  electricity,  and> 
the  acceptance  by  the  company  of  such  amend- 
ment. Id, 

8.  A  charter  permitting  a  street-railway- 
company  to  ude  horse  or  other  power  does  not 
mean  other  animal  power,  but  will  permit  the- 
use  of  electricity  as  a  motive  power.  Id, 

4.  Where  authority  is  given    to   a  street- 
railway  company  by  one  section  of  its  charter- 
to  use  electricity  as  a  motive  power,  and  such, 
authority  is  broad  enough  to  permit  its  usebj 
means  of' any  oystem  oi  application  which  la- 
approved  as  suitable,  and  the  only  successful 
way  of  using  such  power  is  to  place  poles  upon 
the  sidewalks,  the  placine  of  poles  there  will  not- 
be  held  to  be  prohibited  by  a  subsequent  sec- 
tion of  the  charter  providins:  that  the  company 
shall  not  incumber  any  portion  of  the  streets- 
not  occupied  b^  its  tracks;  especially  where 
such  provision  is  copied  from  the  charters  of 
companies  authorized  to  use  horse  power  only. 

Id, 

6.  The  fact  that  a  door   in  the  side  of  a« 
grip  car  is  open  is  no  invitnlion  to  a  passenger 
to  Jump  off  while  the  car  is  running  at  mil 
speed.    Weber  y.  Kansas  City  Cable  B.  Uo,  Qlo,y 

819 

6.  A  passenger  who  alights  from  a  grip* 
car  running  at  full  speed,  and  is  instantly 
struck  by  a  car  running  in  the  other  direction, 
which  he  could  have  seen  if  he  had  looked  for 
it,  is  guilty  of  contributory  negligence  which 
will  prevent  any  recovery  for  his  injuries.    Id, 

7.  Running  grip  cars  at  a  rate  of  speed 
prohibited  by  ordinance  is  negligence  per  se. 

Id, 
Notes  akd  Briefs. 

Street  railways;  cable  line.  819* 

Injuries  received  in  stepping  from  cable  car. 
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SUBROGATION. 

Although  a  surety  may  bring  suit,  un- 
der Mansf.  (Ark.)  Dig.  §  6896,  against  his 
principal  to  obtain  indemnity  against  the  debt 
or  liability  for  which  he  is  bound,  he  cannot 
sue  in  the  name  of  the  creditor.  Carruth- 
Byrnes  Hardware  Co,  y.  Deere  (Ark.)  405- 

Notes  aud  Bbiefs. 
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SUNDAY.    See  also  Time,  2. 

1.  The  fact  that  a  person  was  traveling  on 
Sunday  in  violation  of  statute  does  not  precTude- 
her  from  maintaining  an  action  against  a  car- 
rier for  injuries  received  in  leaving  the  depot 
grounds.  Delateare,  L,  dtW,  B,  Co,  y.  Traul- 
ioein  (N.  J.)  435« 

2.  A  verdict  may  lawfully  be  received  in 
the  early  hours  of  Sunday,  where  the  case  was* 
commenced,   the    evidence,   argument,    and 


OSS 


Taxes. 


charge  of  the  court  concluded,  and  the  jury  re- 
tired, before  the  beginning  of  Sunday.  uendeT- 
4on  V.  Reynolds  (Ga.)  327 

8.  A  will  is  not  invalid  because  made  on 
Sunday,  without  any  unusual  circumstances  or 
cpeciaf  necessity  for  its  execution  upon  that 
day.  The  dra'ting  and  execution  of  the  will 
■do  not  constitute  "common  labor,"  or  work 
in  one's  "usual  avocfltion."  within  the  meaning 
of  Ind.  Rev.  Stat  1881,  §  SOOO.  Bapp  v.  Beeh- 
Ung  (Ind.)  498 

Notes  aitd  Bbibfi^ 

8ee  also  Tbiai.. 

Sunday;  contracts  made  on.  498 

Injuries  to  one  traveling  on.  .  486 

TAXES.    See  also  CoiVBTrrnTiONAL  Law,  3; 

COBPOBATIONS,  1;  INFANTS;  LiFB  TeN- 
AKT. 

1.  Citizens  can  be  taxed  only  for  lawful 
publie  purposes.     Thorndike  v.  (Jarndsn  (Me.) 

463 

2.  A  town  has  no  authority  to  vote  a  tax 
for  reimbursement  of  a  collector  who  has  im- 
properly taken  a  note  for  taxes,  and,  after  ac- 
•counting  for  it  as  money,  been  unable  to  collect 
It.  Id. 

8.  All  propertv  of  whatever  description, 
«Dd  not  merely  that  selected  for  taxation  bv 
the  Legislature,  must  be  taxed,  under  N.  C. 
Const,  art.  7,  g  9.    Bedmand  v.  Tarboro  (N.  0.) 

689 

4.  The  word  **  property,"  in  N.  C.  Const. 
«rt.  7,  ^  9,  relating  to  taxation,  includes 
moneys,  credits,  investments,  and  other  choses 
in  action.  Jd, 

5.  Although  the  power  of  a  municipal  cor- 
poration to  talc  is  not  conferred  by  th«  North  Car^ 
olina  Constitution,  when  such  power  is  exer- 
•cised  the  Constitution  compels  the  taxation  of 
all  property  therein,  and  that  it  shall  be  taxed 
according  to  its  true  value  in  money  and  by  a 
uniform  rule.  Id, 

6.  A  schoolhouse  in  the  city  of  New  York 
•cannot  be  exempt  from  taxation  as  the  prop- 
•erty  of  a  religious  society,  if  the  society  is  un- 
incorporated. Church  of  8t.  Monica  v.  Ifeio 
Tork  (N.  Y).  70 

7.  A  city  is  not  liable  for  a  privilege  tax 
on  its  waterworks,  under  the  Tennessee  Rev- 
enue Act  of  1887,  where  the  works  are  corpo- 
rate property  provided  for  furnishing  water  to 
extinguish  nrcs  and  sprinkle  the  streets  and  to 
supply  its  citizens,  either  as  a  gratuity  or  for  a 
•compensation.    JSfmith  v.  Aathville  (Tenn.)  469 

8.  The  liability  of  a  city  for  a  privilege 
tax  on  its  waterworks,  on  the  ground  of  fur- 
nishing persons  and  corporations  outside  the 
•corporate  limits,  cannot  be  determined  in  a 
suit  to  recover  money  paid  under  protest  for  a 
privilege  tax  assessea  under  the  Tenne8<^}e 
Kevenue  Act  of  1887,  for  exercising  the  privi- 
lege of  running  a  water  company  withm  its 
own  limits,  where  there  was  no  assessment  for 
doing busine^ elsewhere  than  in  the  city,  and  it 
does  not  appear  that  parties  receiving  the  water 
outside  of  the  city  were  in  any  city,  town,  or 
taxing  district,  or.  if  in  any  of  these,  what  was 
the   number  of  inhabitants  therein,  as   Um 
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amount  of  the  tax  depends  on  such  popula- 
tion. Id. 

9.  Securities  in  the  actual  possession  and 
control  of  a  nonresident  trustee,  the  beneficia- 
ries also  being  nonresidents,  are  not  "due  or 
owing  to  persons  residing  within  the  State," 
so  as  to  be  subject  to  taxation  within  tiie  State, 
although  two  of  the  three  trustees  are  resi- 
dents thereof.  People,  Darrow,  v.  Coleman  (N. 
Y.)  407 

10.  Debts  due  for  money  sent  out  of  the 
State,  and  loaned  by  nonresident  agents  on 
notes  and  mortgages  retained  by  them  and 
which  had  never  been  in  the  State,  are  not 
subject  to  taxation,  under  Hill's  (Or.)  Ann. 
Code,  §  S781,  providing  that  personal  property 
shall  include  money,  notes,  or  mortgages. 
"  either  within  or  without  this  State;  all  boats 
and  vessels,  whether  at  home  or  abroad,  and 
all  capital  invested  therein;  all  debts  due  or  to 
become  due  from  solvent  debtors."  The  debts 
mentioned  include  only  domestic  debts,  as  the 
section  does  not  contain  any  words  similar  to 
those  of  the  previous  clause  relating  to  proper- 
ty or  interests  out  of  the  State,  r&pjfieton  ▼. 
TamhiU  County  (Or.)  44^ 

11.  The  notice  given  by  the  board  of  equal- 
ization, in  Oregon,  or  the  county  court  sitting 
as  such  board,  to  a  taxpayer,  of  a  proposed  In- 
crease of  his  assessment,  need  not  specify  the 
property  to  be  added  thereto.  Id. 

12.  A  reply  is  not  necessary  to  an  answer 
filed  by  a  taxpayer  on  appearance  before  the 
board  of  equalization,  to  show  cause  why  oor- 
rection  should  not  be  made  in  his  assessment. 

Id, 

18.  A  provision  for  intervals  between  the 
times  for  making  the  successive  asf^essments 
upon  the  various  classes  of  property,  whi<± 
are  different  as  to  the  respective  classes,  does 
not  violate  the  constitutional  requirement  as  to 
uniformity  in  the  valuation  of  property  for 
taxation.  St.  Lome,  L  M,  d8.R  Oo.  y.  W^^- 
then  (Ark.)  874 

14.  The  separate  classification  of  railroad 
property  for  purposes  of  taxation,  and  a  pro- 
vision of  a  tribunal  for  the  valuation  and  as- 
sessment of  such  property  different  from  that 
provided  in  the  case  of  other  classes  of  prop- 
erty, is  not  prohibited  by  the  constiturional 
provision  requiring  the  valuation  of  property 
for  purposes  of  taxation  to  be  equal  and  unl. 
form.  Id, 

16.  That  notice  of  the  meeting  of  a  board 
of  commissioners  for  the  purpose  of  assessiiig 
railroad  property  for  taxation  is  not  given  to 
the  railroad  company  will  not  render  the  as- 
sessment void  as  a  taking  of  property  without 
due  process  of  law,  where  the  time  and  place 
for  the  meeting  of  the  board  are  fixed  by  stat- 
ute. The  notice  contained  in  the  statute  Is  all 
that  can  be  required.  Id. 

16.  A  mere  discrepancy  in  judgment  be- 
tween the  members  of  a  board  of  assessment 
and  the  chancellor  to  whom  application  is  made 
to  enjoin  the  collection  of  the  tax,  as  to  the 
value  of  the  property  taxed,  will  not  warrnnt 
an  interference  on  the  part  of  the  latter.    £d 

Notes  and  BRneFs. 
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ecssed;  appeal  from  assessment  upon  railroad 
company;  separate  classification  of.  875 

Grants  of  immunity  strictly  construed.    70 

Property  situated  in  another  State.  449 

Upon  trust  property  held  out  of  the  State.  407 

TELEGRAPH  COMPANIES.    See  also 
EmNEST  Domain,  12. 

1/  The  question  whether  telega ph  de- 
spatches are  sufficient  to  inform  the  operator  of 
their  meaning  and  of  the  possible  risk  of  loss 
by  mistake  is  not  to  be  determined  solely  by 
the  despatches  themselves,  but  all  the  facts  and 
circumstances,  including  previous  messages 
sent  by  the  operator,  may  be  considered. 
FlMiai  TOeg.  Cable  Co.  ▼.  Lathrop  (111.)       474 

3.  Where  enough  appears  in  a  telegraph 
message  to  show  that  it  relates  to  a  commercial 
business  transaction,  it  is  sufficient  to  charge 
the  company  with  damages  resulting  from  its 
negligent  transmission,  although  the  operator 
may  not  be  able  to  understand  its  mean- 
ing as  to  quantity,  qualitv,  price,  etc.,  as  the 
sender  and  the  party  to  whom  it  is  sent  under- 
stand it.  Id, 

8.  A  message  saying,  "  Please  buy  in  ad- 
dition to  thousand  Au^irust  1000  cheapest 
month,"— is  sufficiently  explicit  to  charge  a  tele- 
^ph  company  with  the  loss  resulting  from 
uezcusable  mistake.  Id, 

4.  Mental  anguidi  caused  bf  the  failure  to 
reach  the  bedside  of  a  person  sick  unto  death, 
before  death  takes  place,  on  account  of  the 
negligence  of  a  telegraph  company  in  not  de- 
livering a  message  promptly  according  to  its 
contract,  is  a  ground  for  the  recovery  of  sub- 
stantial damages  against  the  company.  Eeeu 
y.  Western  U,  Teleg,  Co,  (Ind.)  688 

5.  A  message  reading,  "My  wife  is  very  ill; 
not  expected  to  Uve," — ^is  sufficient  to  inform  the 
company  that  mental  anguish  wir  probably 
result  from  its  failure  to  deliver  the  message 
promptly.  Id. 

Notes  akd  Briefs. 

Telegraph  companies;  liability  for  failure 
to  deliver  message.  474 

Failure  to  deliver  message;  mental  anguish 
as  an  element  of  damage.  583,  584 
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Eminent  Dokain,  12. 


See 


TENANT   IN   COMMON.    See   Wabs- 

HOUSEKBM,  2. 

TIME. 

1.  The  use  of  railroad  "  standard "  time  in 
all  the  cities  and  towns  along  the  line  of  rail* 
roads  does  not  authorize  the  use  of  that  lime  in 
running  the  courts,  where  there  is  no  law  rec- 
ognizing any  other  standard  time  in  the  com- 
putation of  a  day  or  the  hours  of  a  day  than  the 
meridian  of  the  sun.  Henderson  v.  Reynolds 
<Qa.)  827 

2.  Sunday  Is  to  bo  deemed  a  diee  non  in 
determining  a  creditor's  right  to  redeem  from 
a  prior  redemption  creditor,  under  a  statute  re- 
quiring him  to  redeem  within  twen^four 
hours  after  the  former  redeems,  where  his  re- 
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demption  must  be  made  at  the  sheriff's  office, 
which  the  law  does  not  require  to  be  kept  open 
on  Sunday.  In  such  case,  redemption  may  be 
made  on  the  following  Monday,  if  the  prior 
redemption  was  made  on  Saturday.  I^ter  ▼. 
Pierce  (N.  Y.)  847 

TITLE.    See  Courts,  (L 

TOWN.    See    also    Action   ob    Suit,    2; 
EquiTT,  8;  Officers,  8;  Taxes,  2. 

1.  A  town  council  has  no  power  to  appro- 
priate funds  of  the  town  to  aid  in  building  a 
county  courthouse  therein.  RuaeeU  v.  late 
(Ark.)  180 

2.  A  town  in  the  State  of  New  York  has 
no  power  to  borrow  money.  Wdle  y.  ScUina 
(N.  Y.)  769 

8.  An  action  cannot  be  maintained  against 
a  town  on  notes  for  money  loaned  to  the  town 
to  carrv  on  ordinary  litigation,  nor  does  an^ 
action  lie  to  recover  the  money  loaned.        la. 

4  A  town  has  power  to  employ  counsel  to 
oppose  before  the  General  Assembly  the  divi- 
sion of  its  territory.    Farrel  v.  Derby  (Conn.) 

776 

6.  The  vote  of  the  town  is  not  necessary 
to  authorize  selectmen  to  employ  counsel  and 
incur  expense  to  oppose  a  division  of  the  town 
by  the  General  Assembly.  Id, 

0.  The  gift  of  a  fund  to  a  town  for  the 
establishment  of  a  public  library,  the  fund  to 
be  held  by  trustees  who  are  to  invest  it  and  ex- 
pend the  income  therefrom  for  books  in  their 
best  discretion,  as  well  as  control  and  manage 
the  library,  vests  the  legal  tide  to  the  fund  m 
the  trustees,  and  the  town  has  but  the  bene- 
ficial  interest.    Can/  Library  y.  Bliee  (Mass.) 

765 

TRESPASS.    See    Action  or    Suit,  6; 
Hackmrn. 

Notes  akd  Brucfb. 

Trespass;  upon  personal  rights.  618 

TRIAL.    See  also  Nrw  Trial,  1. 

1.  A  demurrer  to  plaintiff's  evidence  is  not 
waived  by  defendant  by  putting  in  his  evidence, 
where  he  asks  the  direction  of  a  venlict  agninst 
the  plaintiff  at  the  close  of  all  the  evidence. 
Weber  v.  Kaneae  City  Cable  B.  Co.  (Mo.)    810 

2.  Upon  the  trial  of  an  action  for  damages 
it  is  error  for  the  court  to  permit  the  counsel 
for  the  plaintiff,  over  the  objection  of  the  de- 
fendant, in  argument,  to  read  to  the  jury,  upon 
the  question  of  the  measure  of  damages,  ex- 
tracts from  reported  cases,  showing  large  dam- 
ages held  not  excessive.  Mickette  v.  Chesapeake 
d  0.  R.  Co.  (W.  Va.)  864 

8.  Refusing  an  order  for  a  private  exami- 
nation, by  defendant's  experts,  of  plaintiff  in 
an  action  for  physical  injuries,  is  not  error 
when  application  is  not  made  until  after  the 
close  of  bis  evidence,  and  no  reason  is  shown 
for  the  delay,  especially  where  plaintiff  offers 
to  submit  to  examination  before  the  jury  or  in 
the  presence  of  his  own  experts.  Heee  v.  Law- 
rey  (Ind.)  90 

4.  It  is  not  n^ligence  as  a  matter  of  law 
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for  a  passenger  on  a  raflroad  train,  who  is  fa- 
miliar ¥rith  the  management  of  railroads,  and 
vfho  knows  from  his  familiarity  with  the  train 
schedule  that  a  collision  between  the  train  upon 
which  he  is  riding  and  one  coming  from  the 
opposite  direction  is  imminent  and  liable  to 
occur  at  any  moment  because  of  the  negligence 
of  the  company's  employes,  to  go  forward  into 
the  baggage  car,  and,  Just  as  the  trains  are 
about  to  collide,  to  jump  to  the  ground, — so  as 
to  prevent  his  recovering  from  the  company  the 
damages  thereby  occasioned,  even  although 
passeugers  who  retained  their  seats  in  the  cars 
were  not  seriously  injured.  The  question  as  to 
the  existence  of  negligence  on  his  part  is  for  the 
Jury  under  all  the  circumstances  of  the  case. 
Cody  ▼.  i\>w  York  dt  N,  B.  R,  Co,  (Mass.)  848 

6.  Whether  or  not  alighting  from  a  moT- 
ing  train  constitutes  negligence  is  a  question 
of  fact  to  be  deiermined  by  the  jury,  taking 
(nto  consideration  all  the  circumstances  con- 
nected therewith.  Fenruylvania  Co,  v.  Marten 
(Ind.)  687 

6.  Whether  the  proziiuate  cause  of  an  in* 
Jury  to  an  em  ploy  6  loading  poles  on  a  cai  was 
the  failure  of  the  engineer  or  fireman  of  an 
engine  which  struck  the  car  to  ring  the  bell,  or 
the  negligence  of  the  assistant  roadmaster  in 
ordering  him  to  continue  the  work  while  the 
engine  was  backing  down,  telling  him  there 
was  plenty  of  time,  and  throwing  him  off  his 
guard,  lead  ins:  him  to  believe  that  the  road- 
master  would  take  care  that  the  engine  did  not 
strike  the  car, — is  a  question  for  the  Jury.  Uar- 
riwn  V.  Detroit,  L,  db  N.  R.  Co.  (Mich.)    623 

7.  Whether  or  not  the  failure  of  a  railroad 
company  to  give  warning  of  the  approach  of  a 
train  to  a  crossing  on  a  trestle  over  a  public 
highway  is  negligence  should  be  left  to  the 
Jury.    Uupard  y.  Chesapeake  db  0,  E,  Co.  (Ky.) 

816 

8.  Whether  or  not  a  youth  employed  in 
coupling  cars  had,  or  ought  to  have  had, 
knowledge  or  appreciation  of  the  danger  inci- 
dent to  the  use  of  guard  rails  with  no  blocking 
between  them  and  the  main  rails,  is  a  question 
for  the  Jury.  Davis  v.  8t.  Louis,  1.  m.  db  8. 
JR.  Co.  (Ark.)  283 

9.  Although  it  is  the  duty  of  counsel  to 
present  their  prayers  for  instructions  to  the 
court,  the  court  should  embody  no  more  than, 
the  substance  of  them  in  the  charge,  and  should 
not  give  them  in  extenso,  as  requested,  to  the 
Jury.  '         Jd, 

10.  An  instruct  ion  to  find  for  the  plaintiff  if 
the  jury  find  from  the  evidence  that  plaintiff 
has  made  out  her  case  as  laid  in  her  declaration 
is  not  erroneous  where  the  declaration  states  a 
good  cause  of  action.  Laflin  db  B.  Powder  Co. 
V.  Tearney  (111.)  262 

11.  Where  payment  of  a  policy  of  life  insur- 
ance Is  contested  because  of  the  falsity  of  cer^ 
tain  answers  made  by  the  applicant  to  questions 
propounded  to  him  and  which  he  warranted  to 
be  true,  the  charge  to  the  Juty  upon  the  ques- 
tion of  falsity  must  be  confined  to  such  ques- 
tions and  answers  as  were  put  in  issue  by  the 
pleadings  and  evidence,  and  not  extended  to 
all  the  answers  made  by_the  applicant.  Equi- 
table L.  Auur.  Soe.  v.  Hazleioood  (Tex.)      217 

12.  The  court  may  require  the  jury  to  return 
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a  special  verdict  at  the  request  of  one  of  Iha^ 
parties  to  the  action,  although  he  has  previous- 
ly requested  the  court  to  instruct  the  Jaiy  ift 
writing,  and  has  entered  upon  a  discuslon  of 
the  questions  of  law  to  be  embraced  in  sacb^ 
instruction.    Lotoman  v.  Sheets  (Ind.)        784 


KOTBS  AND   BBnCFSL 

Juror;  qualification  of. 
Right  to  read  law  to  the  Jury. 
Negligence;  question  for  Jury. 
Question  of  agency  one  for  Juiy. 
Receiving  verdict  on  Sunday. 

TRUSTS. 


646 
854 
688 

751 
827 


1.  The  donor  of  the  Income  of  a  trust  fund 
to  a  person  for  life  may  qualifjr  the  gift  by  a 
provision  that  the  right  to  receive  the  income 
shall  be  inalienable.  Such  qualification  need 
not  be  in  express  terms,  but  it  will  sufiSoe  if 
the  intention  to  make  it  can  be  clearly  gath- 
ered from  the  instrument  of  grant  when  con- 
strued in  the  light  of  all  the  circumstances. 
Stattery  v.  Wason  (Haas.)  898^ 

2.  When  so  much  of  the  income  of  a  trust 
fund  is  given  to  a  person  as  shall  be  necessary 
for  his  support,  his  right  thereto  is  in  its  nature 
inalienable,  and  the  intention  of  the  donor  that 
it  shall  not  be  alienated  is  presumed.  Hence 
such  income  cannot  be  reached  by  a  creditor 
of  the  donee,  and  the  court  will  not  for  bis- 
benefit  fix  the  amounts  add  times  of  future 
payments,  and  decree  that  they  shall  be  fixed 
sums  which  can  be  reached  by  him.  Id. 

5.  Where  a  fund  is  given  to  a  person  ab- 
solutely, subject  to  a  charge  for  the  support  of 
another  during  life,  the  court  will  not  inter- 
fere at  the  suit  of  a  third  person  to  change  the 
relation  of  the  paitiea  or  the  character  of  the 
fund.  Id. 

4.  The    signature   of  a   majority   of  the- 
members  of  a  board  of  trustees,  separately  ob- 
tained to  a  paper  when  the  board  is  not  in 
session,  will  not  constitute  a  valid  act  by  the 
board.    Cary  Library  v.  BUss  (Mass.)        765 

6.  Where  trustees  are  authorized  to  carry 
on  a  business  and  contract  debts  therein,  ana 
are  given  a  right  of  indemnity  from  the  trust 
estate  for  the  personal  liability  incurred  there- 
by, when  the  time  arrives  for  terminating  the 
trust  a  creditor  of  such  trustees  may  bring  suit 
in  equity  on  behalf  of  himself  and  of  other 
similar  creditors  to  reach  the  trust  fund  for  the 
satififaction  of  his  debt,  without  first  recovering 
a  judgment  at  law.    MaM>n  v.  Pomeroy  (Mass.) 

771 

6.  If  a  trust  to  carry  on  a  budneas,  with 
power  to  contract  debts,  is  given  to  three  trus 
tees,  who  carry  on  Uie  business  for  a  time  and 
in  so  doing  contract  debts,  and  then  two  of 
the  trustees  retire  from  the  trust,  and  the  other 
trustee  continues  the  business  and  contracts 
more  debts  in  good  faith  and  for  the  benefit  of 
the  business,  upon  the  termination  of  the  trust 
and  the  winding  up  of  the  business  the  cred- 
itors whose  claims  accrued  during  the  man- 
agement of  the  three  trustees  have  no  equity  to 
priority  in  payment  over  the  other  creditors, 
in  the  absence  of  provisions  to  that  effect  iD> 
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the  statutes  or  io  the  iostrument  constituiiDg 
tbe  trust.  Id, 

7.  Where  a  decree  of  court  directs  the 
takiog  of  an  account  of  the  amount  due  to 
•certain  creditors  of  a  husiness  conducted  hy  a 
trustee,  and  the  giving  of  a  mortgage  upon 
the  business  to  secure  the  same,  the  right  to 
the  mortgage  will  be  lost  if  no  steps  are  taken 
to  secure  it  until  long  afterwards,  when  pro- 
<:eeding8  have  been  begun  for  the  winding  up 
-of  the  trust,  and  bills  have  been  filed  by  other 
•creditors  to  reach  the  trust  property.         Id, 

8.  A  trust  estate  is  not  chargeable  with 
the  compensation  of  a  broker  for  securing  a 
loan  for  the  benefit  of  the  trust,  under  a  con- 
tract of  employment  by  the  trustee,  who  agreed 
that  he  should  be  paia  from  the  trust  fund, 
but  did  not  make  it  a  specific  lien  thereon,  or 
stipulate  that  he  should  not  be  ]  ersonally 
liable,  where  the  trustee  or  his  estate  is  sol- 
Tent.    Johnson  y.  Leman  (111.)  666 

9.  The  death  of  a  trustee  who  has  em- 
ployed a  broker  to  perform  services  for  the 
trust  estate  will  not  render  the  estate  liable,  if 
It  was  not  liable  when  tiie  contract  was  made. 

Id, 

NoTBS  AND  Briefs. 

Trusts;  receiver;  title  to  Joint  property;  rights 
of  creditors  of;  status.  46 

Trustees  authorized  to  conduct  business; 
right  of  creditor  to  recover  his  claim.  771 

Account  of  trustee;  following  trust  property. 

570 

Creation  of  lien  on  trust  estate.  656 

Right  to  follow  trust  fund.  570 

One  dealing  with  trustee  charged  with  notice 
of  his  authority.  826 

Purchaser  of  property  held  under  trust  deed; 
title  of.  67 

How  beneficiary's  interest  may  be  reached 
by  creditors;  discretion  of  trustee.  895 

VENDOR   AND    PURCHASER.     Bee 

also  Executors  amd  Administrators, 
5;  Notice,  3. 

1.  A  purchaser  of  land  expressly  assuming 
«nd  agreeing  by  his  deed  to  pay  off  certain  pur- 
chase-money notes  given  by  his  vendor  and 
secured  by  a  vendor's  lien,  tbe  deed  retaining 
a  lien  for  the  payment  of  this  sum  as  well  as 
the  balance  of  the  purchase  price  to  his  vendor, 
— becomes  personally  responsible  to  the  credi- 
tor holding  the  original  lien,  (y Conner  v. 
<y  Conner  (Tenn.)  88 

2.  Where  a  deed  is  made  to  one  as  trustee 
for  a  certain  person,  without  specifying  the 
terms  of  the  trust,  the  possibility  ihat  some  un- 
disclosed deed  of  trust  may  exist  by  which  ttie 
trustee  is  to  hold  the  property  for  the  benefit 
of  other  eestuU  que  trust  does  not  constitute  a 
material  defect  in  a  chain  of  title  otherwise 
perfect,  which  will  warrant  a  refusal  to  accept 
It,  where  every  reasonable  attempt  has  been 
made  to  discover  such  deed  of  trust  if  one  ex- 
ists, and  all  have  proved  unavailing,  and  wher: 
a  decree  of  a  court  of  competent  Jurisdiction, 
rendered  after  full  notice  and  the  appointment 
of  a  guardian  ad  litem  for  all  persons  who 
might  be  interested,  has  terminated  the  trust 
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and  ordered  a  release  by  th 
er, — especially  in  view  of  ! 
that  no  trust  concerning  L  ; 
title  of  a  purchaser  for  v  i 
thereof.    Batt  v.  Motion 
8.  The  ^antee  in  a  q 
it  with  notice  of  prior  equ  i 
tected  against  an  unrecord  e 
for  value,  by  Iowa  Code, 
vides  that  "no  instrument 
is  of  any  validity  against 
era  .  .  .  without   notice.  ' 
Valley  State  Bank  (Iowa 

Notes  akd   : 

Vendor  and  purchaser;  ; 
session  of  third  party. 

Effect  of  taking  title  un( . 

Effect  of  purchase  dur  i 
tion. 

One  obtaining  title  as  i 
fide  purchaser. 

Title  of  bona  fide  pure!  i 
ing  a  fraudulent  deed. 

Personal  liability  for  in< 
enforcement  of  vendor's  li*  \ 

VENUE.    See  Action  o 

VERDICT.    See  Triai  . 

VOTERS  AND  ELEI! 

Corporations,  9. 

1.  A  misrecital  of  somi 
of  a  statute  in  the  proclan 
called  to  decide  upon  its  i 
make  the  election  void,  wli 
not  require  their  insertion,  \ 
to  show  that  the  error  ail 
Datz  v.  Cleveland  (N.  J.) 

2.  The  fact  that  a  syste  t 
a  class  of  citizens  to  vote  a 
a  certain  election  was  form 
consisting  of  the  manifest 
intolerance  towards  those  i 
termination  to  vote  some  d 
of  the  influence  of  the  chu ; 
cism  from  society,  and  ind  i 
of  intimidation, — is  not  si 
election.    Jonee  v.  Olidewel 

8.  The  privilege  of  seen 
the  constitutional  guaranty 
and  if  a  plan  for  coercing  ' 
them  to  disclose  the  content 
the  bystanders  is  so  genen 
to  render  the  result  doubtfi 
whose  benefit  such  plan  wati 
the  poll  of  its  effect,  or  sii 
having  the  favorable  majoi 
eluded  from  his  count  of  v 

4.  The  anticipation  of  fi 
the  judges  of  an  election  ti 
compelling  of  voters  to  exli 
their  ballots  to  bystanders, 
for  the  purpose  of  serving  ai 
fraud. 

5.  Tbe  fact  that  some  oil 
an  election  were    stolen 
counted,  leaving  a  maJorit> 
didate  who  received  a  ccrii: 


the  faith  thereof,  will  not  entitle  his  opponent 
to  the  office  unless  he  establishes  his  right 
thereto  upon  the  strength  of  his  own  title;  and 
he  will  not  be  injured  by  the  burglary  if  he  is 
permitted  to  prove  by  secondary  evidence  the 
contents  of  the  election  retuma.  Jone$  ▼. 
GlideatU  (Ark.)  881 

6.  A  registration  law  providing  that  for  the 
next  registration  the  inspectors  of  the  last  elec- 
tion shall  act,  and  that  they  cannot  act  out  of 
their  own  precincts,  and  which  repeals  all 
other  registration  laws,  is  inoperative  where 
the  Act  provides  for  changing  and  increasing 
the  number  of  the  precincts  in  such  a  way  that 
some  would  have  more  than  their  proportion 
of  inspectors  residing  therein,  some  less,  and 
some  none  at  alL  AUomey-Oeneral  v.  Detroit 
(Mich.)  90 

7.  A  constitutional  provision  which  re- 
quires a  residence  in  the  town  or  ward  of  ten 
days  only  as  a  condition  of  voting  is  violated 
by  a  law  which  compels  registration,  and  fixes 
the  last  day  tberefor  on  the"  fourth  Monday  of 
October,  which  in  some  ^ears  will  be  more 
than  ten  days  before  election  day.  Id. 

8.  A  law  providing  but  five  days  in  the 
whole  year  upon  whicn  a  person  can  be  regis- 
tered to  qualify  himself  as  a  voter,  requiring 
his  personal  application  therefor,  with  no  ex- 
ception in  case  of  his  sickness  or  absence  on 
those  days,  is  unreasonable  and  void.  Id. 

9.  The  Legislature  cannot  disfranchise  le- 
gal voters  without  their  own  fault  or  negli- 
gence, in  an  attempt  to  prevent  fraud.  Id, 

10.  A  provision  that  naturalized  voters,  in 
order  to  be  registered,  must  produce  proper 
certificates  of  naturalization,  or  declaration  of 
intention,  or  satisfactory  evidence  thereof  other 
than  the  oath  of  the  applicant,  and  which  re- 
quires the  name  of  the  court  in  which  such 
proceedings  wpre  had.  and  also  the  date  thereof, 
to  be  proved, — is  unreasonable  and  void.     Id, 

11.  Male  inhabitants  residing  in  the  State 
June  27, 1885,  being  made  citizens  of  Michigan 
by  the  Constitution  although  neither  native- 
born  nor  naturalized,  a  law  which  compels 
registration  of  voters,  and  provides  only  for 
native-born  or  naturalized  citizens,  is  not  valid. 

Id, 

13.  No  registry  law  is  valid  which  deprives 
the  elector  of  his  constitutional  right  to  vote, 
by  any  regulation  with  which  it  is  impossible 
for  him  to  com  ply.  Id, 

Notes  asd  Bbiefs. 
Voters  and  elections;  election  contests.    881 
Right  of  voters  to  be  registered.  99 

WAREHOUSEMEN. 

1.  A  deposit  of  grain  for  storage  is  a  bail- 
ment, under  Minn.  Gten.  Stat  1878.  §  18;  and 
the  depositor  is  the  owner  of  grain  in  the  ware- 
house to  the  amount  of  his  deposit,  although 
the  identical  grain  deposited  b^  him  has  been 
removed  ana  other  like  gram  substituted. 
Hall  V.  IHUsbury  (Minn.)  529 

2.  Holders  of  receipts  for  grain  deposited 
for  storage,  of  the  same  kind  and  quality,  aro 
tenants  m  common  in  the  grain,  under  Minn. 
Gen.  Stat.  1878,  g  18,  each  being  limited  to  the 
amount  called  for  by  his  receipt  Id. 
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I  8.  The  interest  of  a  warehouseman  in 
grain  deposited  for  storage,  with  which  he  has 
put  his  own  grain,  is  limited  to  the  excess  above 
the  amount  necessary  to  meet  his  outstanding 
receipts.  Id. 

4.  Depositors  of  grain  for  storage  have  the 
right,  under  Minn.  Gen.  Stat.  1878,  §  18,  to 
follow  into  the  hands  of  purchasers  grain  sold 
from  the  warehouse  by  the  warehouseman 
beyond  the  amount  individually  owned  by  biuL 

Id. 

NOTBS  AKD  BBIEF& 

Warehousemen;  as  bailees;  legislative  con- 
trol over  business;  receipts;  obligation  to  return 
the  thing  bailed;  assignment  and  sale  of  prop- 
erty; tenancy  in  common;  liability  for  negli- 
gence; for  torts;  criminal  liability.  529 

WARRANTS.    See  Equity,  8. 

WARRANTY.    See  Salb,  1. 

WATER  COMPANIES. 

1.  Where  a  city  has  power  under  its  charter  to 
enter  into  a  contract  with  another  for  the  con- 
struction and  operation  of  waterworks  therein, 
the  right  and  duty  attaches  to  it  to  make  the 
contract  for  the  personal  benefit  of  inhabitants 
within  its  corporate  limits.  Padueah  Lumber 
Co.  V.  Padueah  Water  Supply  Co,  (Ky.)       77 

2.  If  a  city  makes  a  contract  for  a  water 
supply  for  the  benefit  of  its  fnbabitants,  and 
the  property  of  one  of  them  is  destroyed  by  fire 
because  of  the  failure  of  the  person  agreeing  to 
furnish  such  supply  to  comply  with  his  con- 
tract, the  property  owner  may  sue  in  his  own 
name  for  damages  for  breach  of  the  contract, 
he  being  the  "real  party  in  interest,''  within 
the  provision  of  Ey.  Civ.  Code,  §  18,  that 
every  action  must  be  prosecutied  in  the  name 
of  such  party;  and  the  city  is  not  a  necessary 
party  to  the  action.  Id. 

8.  One  undertaking  to  furnish  a  water  sup- 
ply to  a  city  for  the  benefit  of  its  inhabitants 
tmder  a  contract  which  provides  that  he  shall 
not  be  liable  for  damages  occasioned  by  the 
temporary  shutting  ofi!  of  the  water  for  pur- 
poses of  repair,  etc.,  will,  in  the  absence  of 
such  excuse,  be  liable  for  damages  to  property 
by  fire  resulting  from  his  neglect  to  furnish  the 
stipulated  amount  of  water;  and  such  liability 
will  not  be  released  by  the  insertion  in  the 
contract  of  provisions  relieving  the  city  from 
liability  for  rent  for  hydrants,  and  permitting 
rescission  of  the  contract,  in  case  it  u  not  com- 
plied with.  Id. 

4.  The  inquiry  is,  in  an  action  to  recover 
damages  for  failure  of  a  water  company  to 
supply  water,  whether  or  not,  under  all  the 
circumstances,  the  fire  could  and  would  have 
been  prevented  or  extinguished  before  occasion- 
ing the  damage,  if  defendant  had  performed 
his  contract;  and  the  question  as  to  how  or 
where  the  fire  originated  is  immaterial,  pro- 
vided it  was  not  caused  by  plaintiff.  Id. 

WATERS   AND    WATERCOURSES. 

See  also  Injunctioi?,  8;  Nuibancss,  6,  7. 

1.  The  Savannah  River  is  a  public  naviga- 
ble stream.  The  voyages  of  the  Eatie  and  her 
cargo  are  interstate  m  character  and  the  juria- 
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diction  of  Ck>iigres8  is  undoubted.    Lawton  ▼. 
Oamer(D,  G.  8.  D.  Ga.)  66 

d.  The  right  of  a  riparian  proi)rietor  upon 
navigable  waters  to  improTe,  reclaim,  and  oc- 
cupy the  submerged  lands  out  to  the  point  of 
nangability,  although  originally  incident  to  the 
riparian  estate,  may  be  separated  therefrom 
and  be  transferred  to  and  enjoyed  by  persons 
having  no  interest  in  the  original  riparian 
estate.  Harford  y.  St.  Paul  db  D.  K  Co. 
(Minn.)  722 

8.  A  condemnation  by  a  railroad  corpora- 
tion of  upland  abutting  upon  water  embraces 
also  the  incidental  ripuian  right  of  improve- 
ment and  occupancy  of  the  submersed  land, 
although  no  specific  mention  is  made  oi  riparian 
rights.  Id. 

4.  A  riparian  owner  has  no  right  of  action 
for  the  washing  away  of  the  soil  of  the  banks 
and  bottom  of  a  stream  across  his  land,  in  con- 
sequence of  the  increased  flow  of  water  at  cer- 
tain times,  occasioned  by  a  dam,  made  with 
legislative  authority,  for  the  purpose  of  facili- 
tating the  driving  of  logs.  Brookt  v.  Cedar 
Bro^  db  8.  C.  B.  Imp.  Go.  (Me.)  460 

5.  The  grant  to  a  lower  riparian  proprie- 
tor of  the  rieht  to  have  a  (quantity  of  water 
come  down  tue  stream  sufficient  to  run  two 
paper- engines  as  used  in  the  grantor's  paper- 
mill  does  not  include  a  right  to  the  amount  re- 
quired to  run  the  entire  mill,  including  all  the 
other  machinery  therein,  although  it  is  only 
•uch  as  is  necessaiy  for  a  mill  running  two 
engines,  where  the  endues  were  run  by  a  sep- 
arate water-wheel  with  which  no  other  ma- 
chinery was  connected.  Whitney  y.  Wheeler 
Cotton  mas  (Mass.)  618 

6.  A  provision  in  a  deed  granting  lower 
riparian  rights,  requiring  the  grantee  to  con- 
tribute towards  the  expense  of  maintaining  the 
dam,  flume,  and  gate  at  the  outlet  of  the  reser- 
voir, does  not  alone  give  him  the  right  to  have 
the  water  held  back  for  his  benefit  Id, 

7.  Although  an  upper  riparian  proprietor 
cannot  be  held  to  hold  back  water  for  the  ben- 
efit of  the  owners  below  him,  yet  he  cannot 
unreasonably  interfere  with  the  natural  flow 
of  the  stream,  and  send  down  a  great  deal  more 
than  the  usual  quantity  at  times,  and  by  bo 
doinff  leave  none  for  a  long  time  afterwards  to 
maintain  the   stream   in  Its  usual  condition. 

Id. 

8.  A  grant  to  a  riparian  proprietor  of  the 
right  to  draw  a  certain  quantity  of  water  from 
the  grantor's  pond  each  day,  and  no  more, 
confers  no  right  to  have  the  water  held  iMick 
so  that  there  may  at  all  times  be  enough  in  the 
pond  to  supply  the  given  amount.  The 
grantor,  however,  will  not  be  permitted  to  un- 
reasonably let  down  the  water  for  his  own 
convenience,  and  thereby  render  nugatory  the 
right  of  his  grantees  to  obtain  water.  Id. 

9.  Riparian  rights  are  not  lost  by  nonuser. 

Id. 

10.  Owners  of  mills  on  a  stream  flowing 
from  a  great  natural  pond  or  lake  have  no 
right  to  lower  the  outlet  and  draw  down  the 
water  in  the  ^nd  or  lake  below  its  natural  low- 
water  Une.    Femald  v.  Knox  Woolen  Co.  (Me.) 
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11.  The  right  to  divert  water  of  a  stream, 
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under  Me.  Rev.  Stat.  chap.  92,  §  1,  does  not 
include  the  right  to  lower  the  outlet  of  a  great 
natuial  pond  or  lake,  and  lower  the  surface  of 
the  water.  Jd, 

13.  Although  one  may  appropriate  all  the 
underground  water  in  his  soil,  he  has  no  right 
to  poison  it,  however  innocently,  or  to  contami- 
nate it,  so  that  when  it  reaches'  bis  neighbor's 
land  it  will  be  unfit  for  use  either  by  man  or 
beast.     Kinnaird  y.  Standard  Oil  Co.  (Ky.)  461 

13.  The  owner  of  oil  stored  in  large  quan- 
tities near  a  spring  of  water  cannot  resist  a 
claim  for  damage,  by  its  leakage,  to  the  spring 
by  pollution  of  the  underground  currents  of 
water  that  feed  the  spring,  oecause  he  did  not 
know  the  water  was  affected  by  it,  when  the 
oil  could  be  seen  in  puddles  outside  of  the 
building  in  which  it  was  stored.  Id. 

14.  A  city  is  not  bound  to  make  a  chemical 
examination  of  the  water  of  free  public  wells, 
for  the  purpose  of  ascertaining  whether  it  is 
pure  and  wholesome,  where  it  has  no  notice 
that  the  water  is  unwholesome,  and  furnishes 
a  public  water  supply  by  running  water,  in 
addition  to  the  wells.  Iktndher  v.  Brooklyn 
(N.  Y.)  m 

Notes  and  Bribf8. 

Waters  and  watercourses;  navigable  rivers; 
what  are;  test  of;  as  public  highways;  power 
of  State  over;  unlawful  obstructions;  action 
for  damages.  678 

Ripaiian  rights;  upper  and  lower  mill  own- 
ers. 618 

Riparian  rights;  conve^nce  of  bank;  right 
to  wharf;  title  of  one  having  easement  in  bank; 
how  far  riparian  rights  separable  from  bank. 
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Restraint  of  depression  of  outlet  of  great 
pond.  460 

Pollution  of.  457 

Contamination  of  underground  stream.    451 

WATS.    See  HiOHWAva 

Notes  Ain>  BniEFa 

Way;  grant  of  respective  rights  of  parties. 
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WEUiS.       See    Watebs    and    Wateu- 

0OUB8B8,   14. 

WILLS.    See  also  Coubtb,  4;  Estopfbl,  8; 
Real  Pbofbrtt,  2;  Sunday,  8. 

1.  The  words  "nephews  and  nieces  here- 
inbefore named,"  in  tiie  residuary  clause  of  a 
will,  do  not  include  grandnepbews  and  grand- 
nieces  who  have  been  twice  previously  referred 
to  in  the  wDl  as  ''children"  of  a  "deceased 
niece."    Be  Woodward  (N.  T.)  867 

3.  A  testator  must  be  presumed  to  have 
used  words  in  their  ordinary  primary  sense  or 
meaning.  Id. 

8.  The  adoption  of  a  child  does  not  ope- 
rate to  revoke  an  antecedent  will  of  the  adopt- 
ing father,  although  no  provision  is  made  in 
the  will  or  otherwise  for  such  adopted  child, 
under  statutes  which  give  the  adopted  child 
all  the  rights  and  interest  in  the  estate  of  the 
adopting  father,  by  descent  or  otherwise,  that 
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Id  a  suit  against  oer  by  the  executor.     Hop- 
kins  V.  Mdnaiester (ILL)  887 

8.  The  person  to  whom  the  keys  are  de- 
livered, and  who  leoeives  instructions  as  a 
trustee  for  the  donee  in  a  ei/t  causa  mortis,  is 
not  incompetent  to  testify  in  regard  to  the 
transaction,  after  the  donor's  death,  on  the 
ground  that  he  is  an  agent  of  the  donee.  De- 
vol  y.  Dye  (Ind.)  489 

4.  A  witness  cannot  be  impeached  by  a 
bill  of  exceptions  containing  his  testimony 
taken  at  a  former  trial  of  the  same  action. 
Pennsylvania  Co,  y.  Marten  (Ind.)  087 
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5.  A  medical  expert  may  becrofls-examioed 
by  asking  him  whether  certain  statements  are 
not  made  by  authorities  on  the  subject,  and  the 
statement  may  be  read  from  a  medical  book  in 
asking  the  question.    Heu  y.  Lovorai  (IndL) 

90 

WBIT  AND  PROCESS. 

1.  Filing  a  declaration  on  the  part  of  the 
plaintiff,  and  appearance  and  pleading  on  the 
part  of  defendants,  is  a  sufficient  waiver  of 
process,  although  the  parties  are  nonresidents. 
Oofrods  V.  Qariner  (Mioh.)  611 
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CASES  IN  7  L.  R  A, 


7  L.  R.  A.  33,  O'CONNOR  v.  O'CONNOR,  88  Tenn.  76,  12  S.  W.  447. 
Vendor's-  Hen. 

Cited  in  Zwingle  v.  Wilkinson,  94  Tenn.  250,  28  S.  W.  1096,  holding  vendor's 
•quitable  lien  for  unpaid  purchase  price  of  land  not  affected  because  note  for  bal- 
ance of  purchase  money  was  executed  to  third  person. 

Cited  in  footnotes  to  Frame  v.  Sliter,  34  L.  R.  A.  690,  which  denies  implied 
equitable  lien  to  grantor  of  land  for  unpaid  purchase  money;  Doty  v.  Deposit 
Bldg.  &  L.  Asso.  43  L.  R.  A.  551,  which  holds  vendor's  lien  enforceable  against 
land  for  entire  amount  unpaid  on  sale  of  real  and  personal  property. 

Fraudulent  coifveyanoe. 

Cited  in  Blackmore  v.  Parkes,  26  C.  C.  A.  671,  54  U.  S.  App.  123,  81  Fed. 
900,  holding  conveyance  by  insolvent  in  consideration  that  grantee  pay  debts  of 
the  insolvent  not  fraudulent. 

Action  by  mortflraflree. 

Cited  in  note   (6  L.  R.  A.  612)   on  personal  action  by  mortgagee. 

7  L.  R.  A.  44,  WHITE  v.  CINCINNATI,  N.  O.  &  T.  P.  R,  CO.  89  Ky.  478,  12 

S.  W.  936. 
Effect  of  contributory  ncffllvence. 

Cited  in  Union  P.  R.  Co.  v.  Evans,  52  Neb.  55,  71  N.  W.  1062,  to  point  that  one 
knowing  approach  to  railway  station  unsafe  may  recover  for  injury  sustained 
while  exercising  ordinary  care. 

Cited  in  note  (44  L.  R.  A.  294)  as  to  effect  of  contributory  negligence  on  duty 
of  carrier  of  live  stock  to  furnish  pens  at  stations. 

7  L,  R.  A.  46,  PITTSBURGH  CARBON  CO.  v.  McMILLIN,   119  N.  Y.  46,  28 

N.  Y.  S.  R.  807,  23  N.  E.  530. 
Rlflrhts  and  po^vers  of  recel'vers. 

Cited  in  Gray  v.  De  Castro  &  D.  Sugar  Ref.  Co.  32  N.  Y.  S.  R,  1020,  10  N. 
Y.  Supp.  632,  sustaining  injunction  restraining  corporation  belonging  to  illegal 
trust  and  for  which  receiver  haa  been  appointed  from  parting  with  assets  re- 
ceived under  trust  deed;  Re  Victor,  20  Misc.  15,  44  N.  Y.  Supp.  603,  to  point 
•^  that  receiver  while  authorized  to  prosecute  and  defend  actions  is  but  the  creature 

I  of  the  court  as  trustee  or  custodian  of  fund;  Hamor  v.  Taylor-Rice  Engineering 
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Co.  84  Fed.  399,  holding  receiver  as  representative  of  ereditorn  may  assert  de- 
fense on  their  behalf  which  corporation  could  not  maintain;  Peabody  v.  New 
England  Water-Works  Co.  184  111.  628,  7B  Am.  St.  Rep.  195,  56  N.  E.  057,  hold- 
inf  receiver  represents  both  corporation  and  creditors  and  may  in  bclialf  of  latter 
assert  claim  he  could  not  maintain  as  representative  of  former;  Harrington 
V.  Connor,  SI  Neb.  219,  70  N.  W.  Bll,  holding  defense  not  good  agiiinst  creditors 
of  banic  and  involving  fraud  against  them  not  available  in  auit  by  receiver  of 
bank;  Washington  Mill  Co.  v.  Sprague  Lumber  Co.  19  Wash.  171,  52  Pac  1067, 
holding  receiver  of  insolvent  corporation  may  disafliriu  its  acts  and  maintain 
suit  to  set  aside  its  fraudulent  conveyances;  Re  Wendler  Mach.  Co.  2  App.  Div. 
19,  37  N.  Y.  Supp.  444,  holding  receiver  has  power  to  contest  validity  of  mort- 
gage given  to  secure  bonds  of  insolvent  corporation. 

Distinguished  in  Gray  v.  0\nard  Bros.  Co.  31  N.  Y.  S.  R.  !>72,  13  N.  T.  Supp. 
86,  holding  receiver  of  individual  corporation  in  ille^l  partnership  cannot  main- 
tain action  for  accounting  or  dissolution. 
Monopolies. 

Cited  in  United  States  v.  Addyston  Pipe  A  Steel  Co.  48  L.  R.  A.  136,  20  C. 
C.  A.  160,  54  U.  S.  App.  723,  8B  Fed.  201,  holding  contract  to  sell  property,  busi- 
ness, or  good  will,  or  to  create  partnersliip  or  corporation,  invalid  if  part  of  olan 
to  establish  monopoly;  National  Harrow  Co.  v.  Heneh,  76  Fed.  660,  holding  com- 
bination of  patent  owners  to  prevent  competition  and  maintain  price  illegal; 
National  Harrow  Co.  v.  Hench,  39  L.  R.  A.  300,  27  C.  C.  A.  351,  55  U.  S.  App. 
53,  S3  Fed.  39,  holding  while  patentees  may  compose  tbeir  differences  they  can- 
not make  the  occasion  an  excuse  for  creating  monopolies;  Lovejoy  v.  ^ilichels, 
88  Mich.  28,  13  L.  R.  A.  775,  49  N.  W.  901,  by  Champlin,  Cb.  J.,  to  point  that 
combination  to  control  prices  is  odious  as  illegal  exercise  of  franchises  of  a  mo- 
nopoly; John  D.  Park  &  Sons  Co.  v.  National  Wholesale  Druggists'  Asso.  175  N. 
Y.  36,  62  L.  R.  A.  647,  96  Am.  St.  Eep.  578,  67  N.  E.  136  (dissenting  opinion) 
majority  upholding  agreement  between  manufacturers  of  medicines  and  whole- 
salers made  for  purpose  of  maintaining  uniform  jobbing  and  retail  prices. 

Cited  in  footnote  to  Scott  v.  Wiswall,  42  L.  B.  A.  95,  which  holds  eon- 
tracts  with  tugs  severallj  for  towage  not  invalidated  by  illegal  combination 
between  owners  to  restain  trade. 

Cited  in  note  (12  L.  R.  A.  754)  on  restraining  monopoly  as  public  nuisance. 

7  L.  R.  A.  48,  GRIGGS  v.  STONE,  51  N.  J.  L.  549,   18  Atl.  1094. 
Extent  t>t  Implied  warrautr. 

Approved  in  Troy  Laundry  Co.  v.  Henry,  23  Or.  236,  31  Pac.  484,  holding  im- 
plied warranty  of  pulley  on  line  shaft  does  not  extend  to  machine  to  which  it 
communicates  power. 

7  L.  R.  A.  50,  STATE  v.  TUTTY,  41  Fed.  7S3. 
VBlldltr  at  torelsn  marrlBKe. 

CiUd  in  Jackson  v.  Jackson,  82  Md.'30,  34  L.  R.  A.  775,  33  Atl.  317,  holding 
Pennsylvania  marriage  based  on  general  reputation  good  in  absence  of  statute 
declaring  such  marriages  void. 

Cited  in  footnotes  to  Re  Stull.  39  L.  R.  A.  539,  which  holda  invalid,  marriag* 
between  man  and  paramour  in  other  state  to  avoid  laws  of  domidl;  Nomuui  *■ 
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Nornum,  42  L.  R.  A.  343,  which  holds  marriage  on  high  seas  by  parties  leaving 
land  to  evade  laws  of  residence  invalid;  Jackson  v.  Jackson,  34  L.  R.  A.  773, 
which  sustains  marriage  valid  in  state  where  it  was  contracted. 

Conflict  of  la^vB. 

Cited  in  note  (57  L.  R.  A.  168)  on  conflict  of  laws  as  to  marriages  as  to  mem- 
bers of  different  races. 

Removal  of  cause. 

Cited  in  note  (53  L.  R.  A.  573)  on  removal  to  protect  Federal  right. 

7  L.  R.  A.  55,  LAWTON  v.  COMER,  40  Fed.  480. 
Navigability. 

Cited  in  Mills  v.  United  States,  12  L.  R.  A.  680,  46  Fed.  745,  to  point  that  the 
Savannah  is  a  navigable  river. 

Cited  in  notes  (7  L.  R.  A.  673)  on  what  are  navigable  rivers;  (42  L.  R.  A. 
325)  on  navigable  waters. 

Limitation  of  liability. 

Cited  in  notes  (6  L.  R.  A.  850)  on  limiting  liability  of  carrier;  (10  L.  R.  A. 
420)    on  contractual  limitation  of  carrier's  liability. 

7  L.  R.  A.  67,  GARDNER  v.  TERRY,  99  Mo.  523,  12  S.  W.  888. 
Injnnctlon  to  prevent  cloud  on  title. 

Cited  in  Verdin  v.  St.  Louis,  131  Mo.  80,  33  S.  W.  480,  holding  equity  will 
enjoin  or  cancel  void  paving  tax  bills  casting  cloud  on  title;  Clifton  v.  Anderson, 
40  Mo.  App.  623,  holding  chancery  may  prevent  sale  under  invalid  decree  which 
would  cast  cloud  on  title  to  real  estate;  Skinker  v.  Heman,  64  Mo.  App.  448, 
holding  equity  will  restrain  issuance  of  invalid  special  tax  bill  which  would  cast 
a  cloud  on  title;  Sneathen  v.  Sneathen,  104  Mo.  207,  24  Am.  St.  Rep.  326,  16 
S.  W.  497,  holding  equitable  jurisdiction  to  remove  doud  not  only  remedial  but 
preventive. 

Adverse  poaaeaslon. 

Cited  in  McRee  v.  Gardner,  131  Mo.  606,  33  S.  W.  166,  holding  title  through 
adverse  possession  suflfieient  to  authorize  suit  to  remove  cloud  from  title;  Corn- 
stock  V.  Eastwood,  108  Mo.  47,  18  S.  W.  39,  holding  adverse  possession  for  two 
years  of  military  bounty  land  vests  title  in  occupant  who  may  maintain  eject- 
ment. 

Distinguished  in  De  Bernardi  v.  McElroy,  110  Mo.  659,  19  S.  W.  626,  holding 
intent  to  claim  entire  title  to  land  necessary  to  put  statute  of  limitations  in 
operation. 

•^^  As  bet'ween  mortirairee  and  mortflrasor. 

Cited  in  St.  Louis  v.  Priest,  103  Mo.  655,  15  S.  W.  988,  holding  foreclosure 
not  barred  by  statute  of  limitations  unless  there  has  been  adverse  possession  of 
mortgaged  property  for  requisite  period;  Combs  v.  Goldsworthy,  109  Mo.  160, 
18  S.  W.  1130,  holding  although  notes  given  to  secure  mortgage  are  barred  by 
statute,  there  must  be  adverse  possession  of  mortgaged  premises  to  bar  fore- 
closure; Sherwood  v.  Baker,  105  Mo.  477,  24  Am.  St.  Rep.  399,  16  S.  W.  938, 
holding  ten  years'  adverse  possession  by  mortgagor  necessary  to  bar  foreclosure; 
Chouteau  v.  Riddle,  110  Mo.  372,  19  S.  W.  814,  holding  mortgagor  in  possession 


892  L.  R.  A.  CASES  AS  AUTHORITIES.  [7  L.  R  A- 

does  not  hold  adversely  to  mortgagee  so  long  as  relation  of  mortgagor  and  mort- 
gagee exists;  Ivy  v.  Yancey,  129  Mo.  507,  31  S.  W.  937,  holding  grantor  in  trust 
deed  does  not  hold  adversely  to  trustee  unless  by  acts  and  declarations  he  re- 
pudiates deed  of  trust. 

Snlt  Involving  title. 

Cited  in  Hanna  v.  South  St.  Joseph  Land  Co.  126  Mo.  10,  28  S.  W.  652,  holding 
suit  to  rescind  contract  to  purchase  land  and  cancel  deed  of  trust  involves  title 
to  real  estate  within  jurisdiction  of  supreme  court;  Bryant  v.  Russell,  127  Mo. 
426,  30  S.  W.  107,  holding  title  involved  within  jurisdiction  of  supreme  court 
where  one  party  claims  by  purchase  at  execution  sale  and  other  claims  right  to 
redeem;  Kleimann  v.  Geiselmann,  45  Mo.  App.  498,  remanded  on  ground  that 
suit  to  declare  deed  of  trust  a  subsisting  lien  and  for  its  foreclosure  does  not 
involve  title. 

statute  of  limitations. 

Cited  in  Menzel  v.  Hinton,  132  N.  C.  665,  95  Am.  St.  Rep.  647,  44  S.  E.  385, 
holding  power  of  sale  in  mortgage  not  affected  by  statutory  bar  against  fore- 
closure. 


7  L.  R.  A.  69,  COUDERT  v.  COHN,   118  N.  Y.  309,  16  Am.  St.  Rep.  761,  23 

N.  E.  298. 
Tenancy  under  void  lease. 

Cited  in  Phelan  v.  Anderson,  118  Cal.  506,  50  Pac.  685,  holding  tenancy  from 
year,  to  year  implied  where  entry  made  on  agricultural  land  under  void  parol 
lease  providing  for  annual  rent;  Gilfoyle  v.  Cahill,  18  Misc.  70,  41  N.  Y.  Supp. 
29,  holding  tenancy  from  month  to  month  implied  from  possession  under  void 
oral  lease  for  long  term,  rental  payable  monthly;  Talamo  v.  Spitzmiller,  120 
N.  Y.  42,  8  L.  R.  A.  223,  17  Am.  St.  Rep.  607,  23  N.  E.  980,  holding  party  in 
possession  making  no  payments  or  promise  to  pay  under  void  lease  liable  only  for 
use  and  occupation ;  Unglish  v.  Marvin,  128  N.  Y.  385,  23  N.  E.  634,  holding  party 
in  possession  under  void  agreement  for  joint  occupancy  with  owner  for  term  of 
years,  not  entitled  to  damages  for  dispossession;  Adams  v.  Cohoes,  127  N.  Y.  181, 
28  N.  E.  25,  holding  tenant  from  year  to  year  under  void  lease  under  no  duty 
to  give  notice  of  termination  of  tenancy;  Butts  v.  Fox,  96  Mo.  App.  441,  70 
S.  VV.  515,  holding  tenant  under  lease  void  under  statute  of  frauds  not  entitled 
to  notice  to  quit  at  end  of  term ;  Arbenz  v.  Exley,  52  W.  Va.  479,  61  L.  R.  A.  958, 
44  S.  E.  149,  holding  written  lease  void  under  statute,  admissible  in  evidence  to 
show  a  tenancy,  its  terms,  and  conditions. 

Cited  in  note  (26  L.  R.  A.  800)  on  compensation  for  use  of  premises  where 
lease  invalid  under  statute  of  frauds. 

Tenancy  from  year  to  year. 

Cited  in  Johnson  v.  Doll,  11  Misc.  347,  32  N.  Y.  Supp.  132,  and  Garrick  ▼. 
Menut,  41  N.  Y.  S.  R.  470,  17  N.  Y.  Supp.  455,  holding  tenant  holding  over  after 
expiration  of  year's  lease,  liable  for  full  rent  for  ensuing  year;  Kernochan  v. 
Wilkens,  3  App.  Div.  600,  38  N.  Y.  Supp.  236,  holding  tenant  holding  over  after 
expiration  of  year  under  void  lease  for  longer  term,  liable  for  following  year'a 
rent. 
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7  L.  R.  A.  70,  CHURCH  OF  ST.  MONICA  v.  NEW  YORK,  119  N.  Y.  91,  23 

N.  E.  294. 
Exemption   from   taxation* 

Cited  in  People  ew  rel.  Delta  Kappa  Epsilon  Soc,  v.  Lawler,  74  App.  Div.  557, 
77  N.  Y.  Supp.  840,  holding  premises  occupied  by  college  society  as  boarding 
place,  with  exception  of  society  room,  not  exempt  from  taxation. 

Cited  in  footnotes  to  Ramsey  County  v.  Macalaster  College,  18  L.  R.  A.  278, 
which  holds  professors'  residences  on  college  grounds  exempt  but  not  unused  land 
in  college  tract;  State,  Singer  Mfg.  Co.,  Prosecutor,  v.  Heppenheimer,  32  L.  R.  A. 
643,  which  holds  company  exempt  from  taxation  under  exemption  of  its  shares. 

Cited  in  note  (12  L.  R.  A.  852)  exemption  from  taxation  does  not  exempt  from 
special  assessment. 

Distinguished  in  Shaarai  Berocho  v.  New  York,  28  Jones  &  S.  488,  46  N.  Y. 
S.  R.  235,  18  N.  Y.  Supp.  792,  on  ground  that  religious  society  was  incorporated 
and  holding  its  exemption  not  affected  by  fact  that  janitor  resided  on  premises. 

Statutory  construction. 

Cited  in  People  ex  rel.  Young  Men's  Asso.  v.  Sayles,  32  App.  Div.  201,  53  N.  Y. 
Supp.  67;  People  ex  rel.  Salvation  Army  v.  Feitner,  33  Misc.  714,  68  N.  Y.  Supp. 
338,  to  point  that  statutes  exempting  religious  and  charitable  corporations  from 
general  taxation  must  be  strictly  construed. 

7  L.  R.  A.  72,  KRUEGER  v.  KRUEGER,  76  Tex.  178,  12  S.  W.  1004. 
Ackno^vledffment  to  take  debt  out  of  statute  of  limitations. 

Cited  in  Henry  v.  Roe,  83  Tex.  452,  18  S.  W.  806,  holding  letter  unqualifiedly 
acknowledging  existence  of  and  promising  to  pay  debt  removes  bar  of  limitations; 
Moline  Plow  Co.  v.  Webb,  141  U.  S.  627,  35  L.  ed.  882,  12  Sup.  Ct.  Rep.  100, 
raising,  without  deciding,  question  whether  request  to  stay  suit  constitutes  new 
promise;  Liberman  v.  Gurensky,  27  Wash.  420,  67  Pac.  998,  holding  promise  to 
pay  at  indefinite  future  time  does  not  revive  barred  debt. 

Cited  in  Slaugliter's  Succession,  108  La.  494,  58  L.  R.  A.  409,  footnote,  p.  408, 
32  So.  379,  holding  bar  of  limitation  not  removed  by  expression  of  ability  to 
pay  debt,  followed  by  part  payment. 

7  L.  K  A,  73,  BURTON  v.  TUITE,  78  Mich.  3G3,  44  N.  W.  282. 
'What  are  public  records. 

Cited  in  Aitchei'on  v.  Huebner,  90  Mich.  645,  51  N.  W^  634,  holding  state  tax 
land  book  public  record;  Burton  v.  Tuite,  80  Mich.  219,  7  L.  R.  A.  825,  45  N.  W. 
88,  holding  city  treasurer's  stub  receipt  books,  from  which  data  are  transferred  to 
record  books,  public  records;  Tryon  v.  Pingree,  112  Mich.  347,  37  L.  R.  A.  226, 
67  Am.  St.  Rep.  398,  70  N.  W.  905,  raising,  without  deciding,  question  whether 
books  of  city  fire  commission  public  records. 

Distinguished  in  Marriage  License  Docket,  4  Pa.  Dist.  R.  284,  holding  mar- 
riage license  docket  not  public  record. 

Rlvht  to  examine  public  records. 

Cited  in  Barber  v.  West  Jersey  Title  &  Guaranty  Co.  53  N.  J.  Eq.  160,  32  Atl. 
222,  holding  abstract  maker  has  right  of  access  to  public  records  but  not  to 
make  copies  for  purpose  of  setting  up  rival  ofiice;  Day  v.  Button,  96  Mich.  602, 
56  N.  W.  3,  holding  abstract  maker  entitled  to  reasonable  access  to  public  records ; 
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state  ex  rel.  Colscott  v.  King,  154  Ind.  628,  57  N.  E.  535,  holding  citizen  and  tax- 
payer has  right  to  examine  county  auditor*s  records;  Marriage  License  Docket, 
4  Pa.  Dist.  R.  166,  holding  citizen  may  inspect  marriage  license  docket  without 
paying  fee;  Re  Chambers,  44  Fed.  792,  holding  records  of  Federal  courts  open 
to  public  examination  free  of  charge. 

Cited  in  notes  (10  L.  R.  A.  212;  27  L.  R.  A.  82)  on  common  right  to  inspect 
public  records;  (64  L.  R.  A.  425,  426)  on  right  of  taxpayer  to  inspect  books  of 
municipality. 

Distinguished  in  Burton  v.  Reynolds,  110  Mich.  355,  68  N.  W.  217,  holding 
examination  by  abstracter  of  files  in  action  relating  to  land  not  compellable 
where  not  shown  necessary  to  employee's  interests ;  Belt  v.  Prince  George's  County 
Abstract  Co.  73  Md.  294,  10  L.  R.  A.  214,  20  Atl.  982,  holding  title  abstract 
company  cannot  copy  public  records  without  paying  fees. 

7  L.  R.  A.  77,  PADUCAH  LUMBER  CO.  v.  PADUCAH  WATER  SUPPLY.  00. 
89  Ky.  340,  25  Am.  St.  Rep.  636,  12  S.  W.  554,  13  S.  W.  249. 

lilabtltty   of   VFtLter   companies   for   failure   of   lire    protection. 

Followed  in  Gorrell  v.  Greensboro  Water  Supply  Co.  124  N.  C.  334,  46  L.  R.  A. 
516,  70  Am.  St.  Rep.  598,  32  S.  E.  720;  Planters'  Oil  Mill  v.  Monroe  Waterworks 
&  Light  Co.  52  La.  Ann.  1251,  27  So.  684;  Graves  County  Water  Co.  v.  Ligon,  112 
Ky.  780,  66  S.  W.  725, —  holding  water  company  liable  to  owner  for  burning  of 
property  through  failure  of  water  supply;  Hieronynues  Bros.  v.  Bienville  Water 
Supply  Co.  131  Ala.  454,  31  So.  31,  assuming  as  unquestioned  in  caae  that  damage 
by  fire  may  be  shown  to  have  proximately  resulted  from  breach  of  contract  to 
supply  water. 

Cited  in  footnotes  to  Eaton  v.  Fairbury  Waterworks  Co.  21  L.  R.  A.  653,  which 
denies  water  company's  liability  for  destruction  of  property  by  failure  of  water 
supply;  Mott  v.  Cherry  vale  Water  a  Mfg.  Co.  15  L.  R.  A.  375,  which  holds  water 
company  not  liable  to  citizen  for  burning  of  property  through  failure  to  supply 
water. 

Cited  in  note  (23  L.  R.  A.  150)  on  liability  for  loss  by  fire  due  to  lack  of 
adequate  water  supply. 

Distinguished  in  Boston  Safe  Deposit  &  T.  Co.  v.  Salem  Water  Co.  94  Fed.  240 ; 
Stone  V.  Uniontown  Water  Co.  16  Pa.  Co.  Ct.  330,  13  Lane.  L.  Rev.  156,  4  Pa. 
Dist.  R.  432;  House  v.  Houston  Waterworks  Co.  88  Tex.  239,  28  L.  R.  A.  533, 
31  S.  W.  179;  Fitch  v.  Seymour  Water  Co.  139  Ind.  220,  47  Am.  St.  Rep.  258, 
37  N.  E.  982;  Eaton  v.  Fairbury  Waterworks  Co.  37  Neb.  552,  21  L.  R.  A.  655,  40 
Am.  St.  Rep.  510,  56  N.  W.  201;  Bush  v.  Artesian  Hot  &  Cold  Water  Co.  4  Idaho, 
621,  95  Am.  St.  Rep.  161,  43  Pac.  69,  —  holding  property  owner  cannot  recover 
from  water  company  for  failure  to  furnish  fire  protection  stipulated  in  contract 
or  franchise;  Ukiah  City  v.  Ukiah  Water  &  Improv.  Co.  142  Cal.  179,  64  L.  R. 
A.  235,  75  Pac.  773,  holding  water  company  not  liable  to  town  for  loss  by  fire 
through  failure  of  water  supply. 

Disapproved  in  Howsmon  v.  Trenton  Water  Co.  119  Mo.  315,  23  L.  R.  A.  152, 
41  Am.  St.  Rep.  654,  24  S.  W.  784,  holding  citizen  cannot  recover  on  water  com- 
pany's agreement  with  to\%'n  to  be  liable  for  failure  to  supply  sufficient  fire  pro- 
tection; Britton  v.  Green  Bay  &  F.  H.  Waterworks  Co.  81  Wis.  58,  29  Am.  St. 
Rep.  856,  51  N.  W.  84,  and  Nichol  v.  Huntington  Water  Co.  53  W.  Va.  356,  44 
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S.  C.  290,  holding  failure  tc  supply  sufficient  water  to  extinguish  fires  does  not 

render,  company  liable  to  ir dividual s. 

Rifflkc  of  third  person  t^  sue  on  contract  made  for  ikiu  benefit. 

Cited  in  Hall  v.  Alford,  105  Ky.  666,  49  S.  W.  444,  holding  action  maintainable 
by  subcontractor  upon  contract  of  contractor  for  his  benefit  with  owner;  Louis- 
ville &  N.  R.  Co.  V.  Schmidt,  112  Ky.  723,  66  S.  W.  629,  holding  lessee  liable 
to  mortgage  bondholders  for  breach  of  conditions  of  lease  to  return  road  in  good 
repair;  Blakeley  v.  Adams,  113  Ky.  396,  68  S.  W.  393,  holding  lien  reserved  in 
conveyance  of  land  for  benefit  of  surety  of  grantee,  enforceable  by  such  surety; 
Peters  v.  Jackson,  50  W.  Va.  650,  67  L.  R.  A.  431,  88  Am.  St.  Rep.  909,  41  S.  E. 
190,  holding  druggist  liable  to  third  person  for  injuries;  resulting  from  druggist's 
mistake  in  selling  poisonous  drug  for  harmless  medicine. 

Cited  in  notes  ( 25  L.  R.  A.  267 )  on  right  of  third  person  to  sue  on  contract 
made  for  his  benefit;  (64  L.  R.  A.  59/)  on  third  person  for  whose  benefit  contract 
is  made  as  real  party  in  interest  within  the  meaning  of  statutes  defining  the 
party  by  whom  an  action  may  be  brought. 

Distinguished  in  Mott  v.  Cherrj^ille  Water  &  Mfg.  Co.  48  Kan.  16,  15  L.  R.  A. 
376,  30  Am.  St.  Rep.  267,  28  Pac.  980,  holding  citizen  cannot  maintain  action 
on  water  company's  contract  with  city  to  pay  damages  to  any  citizen  through 
failure  to  supply  fire  protection;  Peterjs  v.  Johnson,  50  W.  Va.  650,  57  L.  R.  A. 
431,  88  Am.  St.  Rep.  909,  41  S.  E.  190,  holding  only  parties  to  sale  of  medicine 
can  sue  for  damages  for  breach  of  contract. 

Limited  in  Weatherly  v.  Capital  City  Water  Co.  115  Ala.  174,  22  So.  140,  hold- 
ing citizen  cannot  have  receiver  appointed  to  carry  out  corporation's  contract  to 
supply  city  and  its  inhabitants  with  water. 

Criticized  in  Lancaster  use  of  Penn  Iron  Co.  v.  Frescoln,  16  Lane.  L.  Rev.  76, 
22  Pa.  Co.  Ct.  229,  holding  material  men  may  recover  on  contractor's  bond  to 
city  to  pay  for  materials. 

7  L.  R.  A.  81,  KENTON  INS.  00.  v.  WIGGINTON,  89  Ky.  330,  12  S.  W.  668. 
Innarance  "^  Proof  of  loss. 

Cited  in  Caledonian  Ins.  Co.  v.  Cooke,  101  Ky.  416,  41  S.  W.  279,  holding  proof 
of  loss  waived  by  insurance  company's  admission  of  some  liability,  and  arbitration 
as  to  amount  of  loss;  German-American  Ins.  Co.  v.  Norris,  100  Ky.  36,  66  Am. 
St.  Rep.  324,  37  S.  W.  267,  holding  insured  not  required  to  furnish  proofs  of  loss 
where  general  agent  denies  liability. 

Cited  in  notes  (8  L.  R.  A.  78)  on  waiver  of  proofs  of  loss;    (11  L.  R.  A.  599) 
on  waiver  of  conditions  by  refusal  to  pay  loss;   (18  L.  R.  A.  85)  on  forfeiture  of 
insurance  by  failure  to  furnish  proofs  of  loss  within  stipulated  time;   (8  L.  R.  A. 
76)  on  objections  to  statement  of  loss. 
^-  llVliat  are  material   nafsrepresentatlonii. 

Cited  in  Carrollton  Furniture  Mfg.  Co.  v.  American  Credit  Indenmity  Co.  52 
C.  C.  A.  673,  115  Fed.  79,  holding  misstatement  of  past  losses  in  application  for 
insurance  against  losses  on  sales,  material  misrepresentations  avoiding  policy; 
Lancashire  Ins.  Co.  v.  Monroe,  101  Ky.  20,  39  S.  W.  434,  holding  existence  of 
mortgage  does  not  contradict  representation  of  sole  and  unconditional  owner- 
ship. 
Parol  eviftence  of  naliitake. 

Cited  in  note  (6  L.  R.  A.  838)  on  parol  evidence  in  case  of  mistake- 


7  L.  R  A.  84,  MERWIN  v.  AUSTIN,  58  Conn.  22,  18  Atl.  1029. 
Effect  of  Inwilvencj-  on  rlsht  at  ■cl-oB. 

Cited  in  Carroll  v.  Weaver,  85  Conn.  81,  31  Atl.  480,  holding  ship  omier'a  piiT- 
ment  of  ship  builder's  order  accepted  before  insolvency  of  builder,  properly  net 
off  against  debt  to  builder;  St.  Paul  4  M.  Truat  Co.  v.  Leek,  57  Minn.  92,  47  .\ni, 
St.  Rep.  576,  58  N.  \V.  826,  holding  debtor's  equitable  Bc.-ofr  unaffected  by  asai^- 
ment;  Salladin  v.  Mitchell,  42  Neb.  863,  81  N.  W.  127.  holding  right  of  set-off 
unaffected  by  assignment  in  insolvency;  tlomsen  v.  Noyes,  105  Wis.  667,  81 
N.  W.  860,  holding  liability  as  surety  may  Ije  set  off  against  assignor's  claim 
against  eureCt-. 

Cited  in  notes  (9  L.  R.  A.  lOS)  on  set-off  of  unliquidated  cross  demand:  (13 
L.  R.  A.  233)  on  suret}''s  right  to  set  off  joint  indebtedness  where  insolvency 
e\istB;  ( 17  L.  R.  A.  461)  on  effect  of  immaturity  of  claim  at  time  insolvency 
occurs  on  right  of  set-off. 

Distinguished  and  disapproved  in  Huse  v.  Ames,  104  Mo.  OB,   15  S.  W.  965, 
holding  surety  cannot  set  off  payments  after  assignment,  although  on  debts  past 
due  at  time  of  assignment. 
nlffbt    of   IniiolTent**   repre«CKtKtlve, 

Cited  in  Carroll  v.  Weaver,  65  Coon.  81,  31  Atl.  480,  holding  as  general  rule 
trustee  takes  insolvent  estate  with  its  burdens  and  equities;  Re  Wilcox  &  H.  Co. 
70  Conn.  231,  3B  Atl.  163,  holding  receiver  of  insolvent  may  also  represent  cred* 
itorsi  Woodbury's  Appeal,  70  Conn.  457,  30  Atl.  701,  holding  trustee  in  in- 
solvency to  a  limited  extent,  representative  of  debtor  and  creditors;  Nen-ton  Sav. 
Bank  v.  Lawrence,  71  Conn.  368,  42  Atl.  225  (dissenting  opinion),  majority  hold- 
ing insolvency  trustee  takes  insolvent's  land  unaffected  by  unrecorded  mort- 
gage; Central  Trust  Co.  v.  \\-orcester  Cycle  ilfg.  Co.  128  Fed.  490,  holding  right 
of  attaching  creditor  to  proceeds  of  property  surrendered  t«  mortgage  receiver 
under  stipulation  preserving  rights,  superior  to  that  of  subsequent  trustee  in  in- 
solvency. 
Hlsht    to   contFlbiitlon. 

Cited  in  note   (9'  L.  E.  A.  227)   on  subrogation  of  surety  on  payment  of  claim. 

7  L.  R.  A,  87,  HODGES  v.  KOWIXG,  58  Conn,  12,  18  Atl.  079. 
DeBCPlptlon  of  property. 

Cited  in  Moayon  v.  Jloayon,  114  Ky.  873,  GO  L.  R.  A.  423,  72  S.  W.  33,  holding 
description   covering  all   grantor's   property   acquired   by   will   or  otherwise  and 
then  owned  by  him,  sufficient  to  uphold  contract  to  convey. 
Remedy   at   Ibtt   ■■■    bar   to   eqaltable   relief. 

Cited  in  Sabin  v.  Anderson,  31  Or.  495.  49  Pac.  870,  holding  attachment  or 
garnishment  not  adequate  remedy  precluding  bill  in  equity  to  discover  assets 
fraudulently  concealed;  Lockett  v.  Robinson,  31  Fla.  133,  20  L.  R.  A.  68,  12  So. 
640,  holding  claimant  of  lien  without  adequate  remedy  iu  law  to  reach  proceeds 
of  land  sold  under  agreement  with  ovm^T. 

Cited  in  notes  (11  L.  R.  A.  89)  on  jurisdiction  in  equity  where  remedy  at 
law  exists;  (S  L.  R.  A.  626}  on  right  to  specific  performance  where  adequate 
remedy  at  law. 
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Specific  performance. 

Cited  in  Andrews  v.  Babcock,  63  CJonn.  116,  26  Atl.  715,  holding  ^ 
footing  with  vendee  as  to  specific  performance  of  contract  for  sale 

Cited  in  footnote  to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Chicago  &  ^ 
L.  R.  A.  167,  which  refuses  to  require  payment  of  interest  not  p 
condition  of  specific  performance  of  contract. 

Cited  in  note  (10  L.  R.  A.  127)  as  to  when  doctrine  of  laches 
voked. 

7  L.  R.  A.  90,  HESS  v.  LOWREY,  122  Ind.  225,  17  Am.  St.  Rep.  351 
Xiiablltty  of  partnem  for  torts  of  othem. 

Cited  in  notes  (37  L.  R.  A.  834)  on  liability  of  physician  or  sv 
of  others;   (51  L.  R.  A.  4&d)   on  liability  of  partnership  for  torts. 

Evidence   of   transaction   iTltb    deceased   partner. 

Disapproved  in  effect  in  Bay  View  Brewing  Co.  v.  Grubb,  31 
Pac.  553,  holding  evidence  of  transaction  between  party  in  interes 
member  of  partnership  inadmissible. 

'Waiver  of  rlsl&t  of  action   elk   contractu. 

Cited  in  Rauh  v.  Stevens,  21  Ind.  App.  651,  52  N.  E.  997,  ho 
action  ex  contractu  may  be  waived  for  remedy  ex  delicto;  Lane  v. 
Ind.  421,  25  Am.  St.  Rep.  442,  27  N.  E.  1111,  holding,  in  action  ag£ 
for  malpractice,  plaintiff  may  waive  tort. 

Abatement  for  nonjoinder. 

Cited  in  Alexander  v.  Collins,  2  Ind.  App.  179,  28  N.  E.  190,  a 
Chamberlain,  160  Ind.  117,  66  X.  E.  448,  holding  plea  in  abate 
joinder  bad  if  it  does  not  allege  that  parties  are  living  and  subj 
of  court. 

Survival  of  actions  in  tort. 

Cited  in  Hamilton  v.  Jones,  125  Ind.  177,  25  N.  E.  192,  holding  i 
for  wrong  does  not  survive  death  of  wrongdoer;   Feary  v.  Rami 
52,  39  N.  E.  516,  holding  action  survives  only  where  injury  affects 
principally  property  rights. 

Cited  in  footnote  to  Perkins  v.  Stein,  20  L.  R.  A.  862,  which  he 
action  for  negligently  driving  over  person. 

Distinguished  in  Melvin  ex  rel.  McVey  v.  Evans,  48  Mo.  App.  45 
tion  for  assault  abates  against  surety  on  death  of  principal. 

Action  quasi  ex  contractu  -for  damagres. 

Cited  in  Holt  Ice  &  Cold  Storage  Co.  v.  Arthur  Jordan  Co.  25  ] 
57  N.  E.  575,  holding  action  against  storage  company  for  dama] 
ex   contractu. 

Exhibition  of  injuries  to  Jury. 

Cited  in  South  Bend  v.  Turner,  156  Ind.  427,  54  L.  R.  A.  400,  83 
200,  60  N.  E.  271,  holding  weapons,  clothing,  and  wounds  may  b< 
jury;  Arkansas  River  Packet  Co.  v.  Hobbs,  105  Tenn.  38,  58  S.  W 
ing  exhibition  and  exercise  of  injured  leg  before  jury. 

Po'vrer  of  court  to  order  medical  or  surgrlcal  examination. 

Cited  in  Terre  Haute  &  I.  R.  Co.  v.  Brunker,  128  Ind.  554,  26  N. 
L.  R.  A.  Au. — ^\^OL.  I. — 57. 
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ing  motion  to  compel  medical  examination  on  second  trial  after  plaintiff  had 
rested,  properly  overruled;  South  Bend  v.  Turner,  156  Ind.  431,  54  L.  R.  A.  400, 
83  Am.  St.  Rep.  200,  60  N.  E.  271,  holding  abuse  of  court's  discretionary  power 
to  order  physical  examination  of  injured  plaintiff,  reviewable;  Cook  Brewing  Co. 
V.  Ball,  22  Ind.  App.  663,  52  N.  E.  1002,  holding  injured  plaintiff  may  refuse  to 
submit  to  medical  examination  without  giving  reasons  therefor;  Graves  v.  Bat- 
tle Creek,  95  Mich.  270,  19  L.  R.  A.  642,  35  Am.  St.  Rep.  561,  54  N.  W.  757, 
upholding  court's  power  to  compel  injured  plaintiff  to  submit  to  physical  exam- 
ination before  the  jury. 

Cited  in  footnote  to  Alabama  G.  S.  R.  Co.  v.  Hill,  9  L.  R.  A.  442,  which  holds 
delicacy  and  refinement  of  feeling  not  ground  for  refusing  to  order  surgical 
examination  of  plaintiff. 

Cited  in  note  (14  L.  R.  A.  468)  on  power  to  compel  plaintiff  to  submit  to  pby- 
^'ical  examination. 

Disapproved  in  Pennsylvania  Co.  v.  Newmeyer,  129  Ind.  410,  28  N.  E.  860, 
holding  in  absence  of  statute  party  not  obliged  to  submit  to  physical  examina- 
tion; Union  P.  R.  Co.  v.  Botsford,  141  U.  S.  256,  35  L.  ed.  739,  II  Sup.  Ct. 
Rep.  1000,  holding  Federal  court  cannot  ordej^  surgical  examination  of  injured 
plaintiff. 

Use  of  text-book*  on  examination  of  expert  ivitneMes. 

Cited  in  Byers  v.  Nashville,  C.  &  St.  L.  R.  Co.  94  Tenn.  351,  29  S.  W.  128,  and 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Howell,  147  Ind.  274,  45  N.  E.  584,  upholding 
reading  of  statements  from  writers  of  repute,  on  cross-examination  to  test  ex- 
pert's knowledge;  Shover  v.  Myrick,  4  Ind.  App.  16,  30  N.  E.  207,  holding  scien- 
tific books  may  be  referred  to  by  experts  to  refresh  their  recollection;  Butler  v. 
South  Carolina  &  G.  Extension  R.  Co.  130  N.  C.  20,  40  S.  E.  770,  holding  that 
expert  witness  cannot  be  discredited  by  reading  opposite  opinion  from  text- 
book and  asking  him  whether  it  is  correct. 

Cited  in  note   (40  L.  R.  A.  567)  on  scientific  books  and  treatises  as  evidence. 

Instrnctiona  as  to  credibility  of  ivitneases. 

Cited  in  Mendenhall  v.  Stewart,  18  Ind.  App.  271,  47  N.  E.  943,  holding  in- 
struction properly  qualified,  as  to  witness's  interest  as  bearing  upon  credibility, 
not  erroneous. 

Conviction  as  bar  to  fnrtber  prosecution* 

Cited  in  footnote  to  People  v.  McDaniels,  59  L.  R.  A.  678,  which  holds  prosecu- 
tion for  assault  to  commit  murder  barred  by  conviction  ot  battery  f>r  same 
acts. 

7  L.  R.  A.  93,  PICKLE  v.  PEOPLE'S  NAT.  BANK,  88  Tenn.  380,  17  Am.  St- 
Rep.  900,  12  S.  W.  919. 

Riffbt  of  payee  to  sne  drafvee  npon  acceptance. 

Cited  in  Cincinnati,  H.  &  D.  R.  Co.  v.  Metropolitan  Nat.  Bank,  54  Ohio  St. 
68,  31  L.  R.  A.  655,  56  Am.  St.  Rep.  700,  42  N.  E.  700,  holding,  without  accept- 
ance, holder  of  check  cannot  compel  payment  from  drawee  bank. 

Disapproved  in  J.  N.  Houston  Grocer  Co.  v.  Farmers  Bank,  71  Mo.  App.  136, 
holding  payee  of  checks  cannot  maintain  action  against  drawee  for  payment 
forged  indorsements. 


Cited  in  Jackson  v.  National  Bank,  92  Tenn.  158,  13  L.  B.  A.  667,  36  Am.  St. 
Bep.  81,  20  S.  W.  302,  holding  paying  to  unauthorized  peraon  and  cluLTging  to 
drawer's  account  sufUcient  proof  of  acceptance. 
FayBient  to  ■nanlborlBed  person. 

Cited  in  Jackson  Paper  Mfg.  Co.  v.  Commerci&l  Nat.  Bank,  IM  III.  164,  59 
L.  B.  A.  663,  03  Am.  8t.  Bep.  113,  6G  N.  B.  136,  and  Jackson  v.  National  Bank, 
92  Tenn.  158,  18  L.  B.  A.  667.  36  Am.  St.  Rep.  81,  20  S.  W.  802,  holding 
drawee  bank  responsible  unless  paying  check  to  payee  or  upon  genuine  indorse- 
ment; Western  U.  Teleg.  Co.  v.  Bi-MeUllic  Bank,  17  Colo.  App.  233,  68  Pac. 
115,  holding  bank  not  relieved  from  liability  for  payment  of  check  to  person 
of  same  name  as  payee  by  delivery  of  check  by  drawer  to  auch  peraon. 

ReorlTlns  IHiper  for  eollectton. 

Cited  in  note  (T  L.  R.  A.  846)  on  ou-nersbip  of  paper  indorsed  in  blank. 
Power  of  asenta  to   Indorse   ne^otlnble  paper* 

Cited  in  note  (27  L.  R.  A.  401)  on  power  of  agents  to  indorse  negotiable 
paper. 

7   L.  R.  A.  96,   COLE   v.   HAXD,   88  Tenn.   400,   12   S.   W.   922. 


(10  L.  R.  A.  226)  on  election  law;  registration;   (25  L.  R.  A.  481,  485)   on  bow 

far  right  to  vote  is  absolute. 

Limit  of  power  of  IrRlalaliire  to  rCKoUiCe  eI«etlTC  trBnohlae. 

Cited  in  Ferguson  v.  Allen,  7  Utah.  273,  2«  Pac.  570;  Detroit  v.  Rush,  82  Mich. 
538,  10  L.  R.  A.  173,  46  N.  W.  BSl,  holding  legielature  may  regulate  but  not 
destroy  enjoyment  of  elective  franchise;  Todd  v.  Election  Comrs.  104  Mich. 
482,  2Q  L.  R.  A.  334,  64  N.  W.  496,  upholding  act  forbidding  placing  of  name 
of  any  candidate  in  more  than  one  column  on  official  ballot;  State  ex  r«l.  Brown 
T.  McMillan,  108  Mo.  163,  18  S.  W.  734,  holding  Australian  ballot  law  con- 
stitutional; Mills  V.  Green,  67  Fed.  S31,  holding  registration  law,  abridging 
right  to  vote,  unconstitutional;  KlajTnaker  v.  Phillips,  5  Wyo.  487,  47  L.  R.  A. 
858,  42  Pac.  1049  (dieaenting  opinion]  majority  upholding  act  making  void, 
ballots  not  properly  indorsed  hv  election  officers;  Butler  v.  Ellerbe,  44  S.  C.  236, 
22  S,  E,  425  (dissenting  opinion)  as  to  constitutionality  of  act  requiring  r^is- 
tration  of  voters. 

Oited  in  footnote  to  Brewer  v.  McClelland,  17  L.  R.  A.  845.  which  holds  stat- 
ute requiring  notice  of  claim  to  be  legal  voter  from  person!  residing  less  than 
aix  months  in  county  void. 

Distinguished  in  Atty.  Gen.  ex  rel.  Reynolds  v.  May,  99  Mich.  646,  25  L.  R.  A. 
328,  58  N.  W.  483,  upholding  regulations  to  preserve  purity  of  elections,  although 
resulting  in  some  inconvenience  to  voters. 
IVIieD  whole  set,  void  in  part,  nmat  fall. 

Cited  in  Butler  v.  Ellerbe,  44  S.  C.  293,  22  S.  E.  425  (dissenting  opinion) 
as  to  invalidity  of  entire  act  part  of  which  is  unconstitutional. 

7  I_  R.  A.  105.  TERRITORY  ex  rel.  CHOTEAU  COUNTY  v.  CASCADE  COUNTY. 

8  Mont.  396,  20  Pac.  809. 
MaDdauBs. 

Cited  in  footnote  to  State  ex  rel  Fleming  v.  Crawford.  14  L.  R.  A.  253.  which 
grants  mandamus  to  compel  secretary  of  state  to  seat  appointment  of  United 
States  senator. 

Cited  in  note  (II  L.  R.  A.  763)  on  mandamus  to  control  executive  discretion. 
■.lablltlr  of  eonntlFH  for  torts  and  uecltKcace. 

Cited  in  note  (39  L.  R.  A.  71)  on  liability  of  counties  in  actions  for  t«rts 
and  negligence. 

7  L.  R.  A.   Ill,  WALKER  v.  VICKSBURG,  S.  A  P.  R.  CO.  41   La.  Ann.  795, 
17  Am.  St.  Rep.  417,  6  So.  916. 

CoBtrlbatorr  uesrllvcace. 

Cited  in  Remiss  v.  New  Orleans  City  k  Lake  R.  Co.  47  La.  Ann.  1676,  18  So. 
711,  holding  passenger  going  from  one  car  to  another  while  train  is  moving  can- 
not recover  if  thrown  off. 

Cited  in  note  (8  L.  R.  A.  874)  on  contributory  negligence  of  passenger. 
AllsbllnK  from  movinc  eiw. 

Cited  in  Odom  v.  St,  Louis  S.  W.  R.  Co,  45  U.  Ann.  1203,  14  So.  734.  23  L. 
R.  A.  1,^3.  holding  passenger  carried  beyond  his  station,  jumping  from  moving 
train,  cannot  recover;  Burgin  v.  Richmond  4  D.  R.  Co.  115  N.  C.  675,  20  S.  E. 
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473,  holding  mere  failure  to  stop  does  not  justify  passenger  in  leaping  from 
moving  train. 

Cited  in  notes  (11  L.  R.  A.  367)  on  duty  of  carrier  to  assist  in  landing  pas- 
senger safely;  (11  L.  R.  A.  306)  on  passenger  alightiiig  from  moving  train; 
(13  L.  R.  A.  95)  on  duty  of  railway  conductors  in  stopping  and  starting  trains; 
(21  L.  R.  A.  360)  on  injuries  in  getting  on  and  off  railroad  trains. 

Distinguished  in  Brashear  v.  Houston,  C.  A.  ^  N.  R.  Go.  47  La.  Ann.  738, 
28  L.  R.  A.  812,  40  Am.  St.  Rep.  382,  17  So.  260,  upholding  recovery  where  plain- 
tiff not  thrown  from  train  by  sudden  jerk;  Ober  v.  Crescent  City  R.  Co.  44  La. 
Ann.  1063,  32  Am.  St.  Rep.  366,  11  So.  813,  holding  it  not  negligence  per  se 
to  alight  from  moving  horse  car. 
Duty  of  carrier  to  farnlah  aafe  atAtlona  and  platforma. 

Cited  in  footnotes  to  Delaware,  L.  &  W.  R.  Co.  v.  Trautwein,  7  L.  R.  A.  435, 
which  holds  carrier  required  to  keep  passageway  at  station  though  other  pas- 
sageway provided;  Redigan  v.  Boston  &  M.  R.  Co.  14  L.  R.  A.  276,  which  denies 
recovery  to  licensee  falling  through  open  trap  door  in  station  platform;  Herr- 
man  v.  Great  Northern  R.  Co.  57  L.  R.  A.  300,  which  holds  railroad  company 
liable  for  injury  to  passenger  from  unsafe  condition  of  depot  premises  leased 
of  union  depot  company  or  its  receiver. 

Cited  in  notes  .(11  L.  R.  A.  720)  on  carrier's  duty  of  care  for  safety  of  pas- 
senger; (16  L.  R.  A.  440)  on  regulations  as  to  admission  of  passenger  to  trjuin 
house;  (16  L.  R.  A.  503)  on  duty  of  carrier  to  maintain  safe  approach  beyond  its 
own  premises;  (20  L.  R.  A.  527)  as  to  whom  railroads  owed  duty  of  keeping  sta- 
tion platforms  safe. 

7  L.  R.  A.  118,  ODOM  v.  RIDDICK,  104  N.  C.  515,  17  Am.  St.  Rep.  686,  10  S.  E. 

600. 
Contracta  nrlth  Inaane   peraona. 

Cited  in  French  Lumbering  Co.  y.  Theriault,  107  Wis.  642,  51  L.  R.  A.  016, 
81  Am.  St.  Rep.  856,  83  N.  W.  027,  holding  deed  of  insane  person  not  under 
guardianship  voidable  only;  Chamblee  v.  Broughton,  120  N.  C.  176,  27  S.  E. 
Ill,  holding  bona  fide  foreclosure  purchaser  without  notice  protected  against 
mortgagor's  insanity;  Creekmore  v.  Baxter,  121  N.  C.  33,  27  S.  E.  004,  holding 
equity  will  set  aside  contracts  made  with  lunatics,  with  knowledge  of  lunacy; 
Allred  v.  Smith,  135  N.  C.  445,  65  L.  R.  A.  026,  47  S.  E.  507,  holding  deed  by  one 
non  compos  at  time  of  execution  to  be  voidable  only. 

Cited  in  notes   (10  L.  R.  A.  402)   on  validity  of  deed  made  by  insane  person; 
(36  L.  R.  A.  721,  723,  727)  on  presumption  and  burden  of  proof  as  to  sanity. 
Boiia  llde  purcliaaer. 

Cited  in  Cox  v.  Wall,  132  N.  C.  737,  44  S.  E.  635,  holding  burden  to  be  upon 
purchaser  from  fraudulent  grantee  to  show  valuable  consideration  and  want  of 
notice. 

7  L.  R.  A.  120,  KELLY  v.  BENNETT,  132  Pa.  218,  10  Am.  St.  Rep.  504,  19 

Atl.  60. 
Danveroua  premlaea* 

Cited  in  notes  (7  L.  R.  A.  621)  on  dangerous  premises;  (26  L.  R.  A.  691)  on 
liability  for  dangerous  condition  of  private  grounds  lying  open  beside  highway 
or  frequented  path. 
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Proximate  and  remote  eauae  of  Injury. 

Cited  in  note  (7  L.  R.  A.  133)  on  remote  cause  of  injury. 

7  L.  R.  A.  121,  STATEf  c»  rel  ST.  PAUL,  M.  &  M.  R.  CO.  v.  DISTRICT  COURT, 

42  Minn.  247,  44  N.  W.  7. 
Damavea  for  laylngr  out  litvb'vray  over  railroad  track. 

Followed  in  State  ex  rel.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Shardlow,  43  Minn. 
526,  46  N.  W.  74,  holding  railroad  company  not  entitled  to  recover  for  main- 
tenance of  sign-boards  and  cattle-guards,  in  assessing  damages  for  laying  out 
highway  over  track. 

Cited  in  Albia  v.  Chicago,  B.  &  Q.  R.  Co.  102  Iowa,  630,  71  N.  W.  641,  hoidiug, 
in  absence  of  statute,  railroad  cannot  be  compelled  to  construct  crossings  over 
right  of  way  to  connect  new  streets;  Cleveland  v.  Augusta,  102  -Ga.  237,  43  L.  R. 
A.  639,  29  S.  E.  584,  holding  railroad  company  must  bear  expense  of  crossing 
alterations  to  conform  to  new  street  grade;  Morris  &  E.  R.  Co.  v.  Orange,  63 
N.  J.  L.  270,  43  Atl.  730,  holding  railroad  not  entitled  to  compensation  for  main- 
tenance of  gates,  sign-boards,  cattle-guards,  and  flagman;  Chicago,  M.  &  St.  P. 
R.  Oo.  v.  Milwaukee,  97  Wis.  428,  72  N.  W.  1118,  holding  duty  of  erecting  and 
maintaining  cattle-guards,  warning  posts  and  crossing  signs  imposed  by  police 
regulations  must  be  performed  without  compensation. 

Aa  to  dutlea  not  Impoaed  by  police  reflrnlatlona. 

Followed  in  State  ex  rel.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Shardlow,  43  Minn. 
526,  46  N.  W.  74,  holding  railroad  entitled  to  compensation  for  planking  and  its 
maintenance. 

LtayinflT  hlvhuray  acroaa  traclca. 

Cited  in  footnotes  to  Illinois  C.  R.  Co.  v.  Chicago,  17  L.  R.  A.  530,  which  holds 
city  coimcil's  discretion  to  extend  street  over  railroad  trades  at  grade  or  on 
bridge  or  viaduct  not  controllable  by  courts ;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Stark- 
weather, 31  L.  R.  A.  183,  which  sustains  right  to  open  street  across  depot 
groimds;  Terre  Haute  v.  Evansville  &  T.  H.  R,  Co.  37  L.  R.  A.  189,  which  au- 
thorizes laying  out  streets  across  freight  yard  and  tracks. 

7  L.  R,  A.  125,  EARL  v.  WILSOX,  42  Minn.  361,  18  Am.  St.  Rep,  517,  44  N. 

W.  254. 
Validity  of  marrlave. 

Cited  in  footnote  to  Hilton  v.  Roylance,  58  L.  R.  A.  723,  which  sustains  sealing 
for  time  and  eternity  under  Mormon  marriage  ceremony. 

— -  Indian  marrlave. 

Cited  in  McBean  v,  McBean,  37  Or.  202,  61  Pac.  418,  to  point  that  marriage 
between  Indians  according  to  tribal  custom  is  valid  in  state  and  Federal  courts. 

Cited  in  notes  (11  L.  R.  A.  542)  on  jurisdiction  over  Indian  country;  (57  L. 
R.  A.  160)   on  conflict  of  laws  as  to  validity  of  Indian  marriage. 

7  L.  R.  A.  127,  HAXSOX  v.  GRAHAM,  82  Cal.  631,  23  Pac.  56. 
Residence. 

Cited  in  San  Diego  Sav.  Bank  v.  Goodsell,  137  Cal.  427,  70  Pac.  299,  holding 
aflidavit  for  publication  of  summons  giving  defendant's  ''address"  outside  state. 
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is  compliance  with  statute  providing  such  service,  when  person  '^resides"  outside 
the  state;  VVitbeck  v.  Marshall- Wells  Hardware  Co.  88  111.  App.  108,  holding 
person  giving  up  residence,  and  living  in  hotels  in  another  state,  to  avoid  process, 
and  without  definite  intention  of  returning,  is  nonresident  within  attachment  law ; 
Robinson  v.  Morrison,  2  App.  D.  C.  128,  holding  fact  of  residence  cannot  be  con- 
trolled by  intention;  Egener  v.  Juch,  101  Cal.  106,  35  Pac.  432  (distinguished  in 
dissenting  opinion),  refusing  to  reverse  order  dissolving  attachment  against  de- 
fendants as  nonresidents  upon  conflicting  affidavits  as  to  residence. 

Cited  in  notes  (19  L.  R.  A.  665  )on  what  is  nonresidence  for  purpose  of  at- 
tachment;  (10  L.  R.  A.  504)  on  who  are  nonresidents. 

Distinguished  in  Re  Donovan,  104  Cal.  625,  38  Pac.  456,  holding  three  days' 
presence  in  state  by  one  looking  after  settlement  of  brother's  estate  and  declara- 
tion of  intention  to  remain,  insufficient  to  establish  bona  fide  residence. 

7  L.  R.  A.  128,  BAIRD  v.  SHIPMAN,  132  111.  16,  22  Am.  St.  Rep.  504,  23  N. 
E.  984. 

lilablllty  for  defeotlTe  premiaea. 

Approved  in  Mayer  v.  Thompson-Hutchison  Bldg.  Co.  104  Ala.  622,  28  L.  R.  A. 
436,  53  Am.  St.  Rep.  88,  16  So.  620,  holding  agent  of  contractor  jointly  liable 
with  him  for  injury  to  third  person  resulting  from  negligent  construction  of 
wall;  Lough  v.  John  Davis  &  Co.  30  Wash.  213,  59  L.  R.  A.  805,  94  Am.  St.  Rep. 
848,  70  Pac  491,  holding  agent  having  charge  of  building  liable  for  injuries  to 
tenants  caused  by  his  failure  to  make  repairs. 

Cited  in  Chicago  Consol.  Bottling  Co.  v.  Mitton,  41  111.  App.  156,  holding  one  in 
control  of  premises  responsible  for  known  defects  or  for  those  of  w^hich  he  might 
have  known  by  exercising  reasonable  care;  Gibson  v.  Leonard,  37  111.  App.  348,  to 
point  that  agent  having  control  of  premises  responsible  for  their  condition  when 
leased;  Stiewel  v.  Borman,  63  Ark.  37,  37  S.  W.  404,  holding  agent  operating 
mine  not  liable  to  one  to  whom  he  owes  no  duty,  injured  by  explosion  of  gas; 
Cameron  v.  Kenyon-Connell  Commercial  Co.  22  Mont.  320,  44  L.  R.  A.  511,  74  Am. 

m 

St.  Rep.  602,  56  Pac.  508,  holding  director  who  knows  nothing  of  nuisance  main- 
tained by  corporation  and  could  not  have  known  by  ordinary  diligence,  not  re- 
sponsible; Donk  Bros.  Coal  &  Coke  Co.  v.  Leavitt,  109  111.  App.  390,  holding  land- 
lord liable  for  drowning  of  child  under  three  years  of  age,  by  falling  into  un- 
guarded cistern. 

Cited  in  note  (28  L.  R.  A.  438)  as  to  liability  of  agent  to  third  person  for 
negligence. 

Distinguished  in  Kuhnert  v.  Angell,  10  N.  D.  61,  88  Am.  St.  Rep.  675,  84  N.  W. 
579,  holding  agent  for  owner  of  unoccupied  land  not  liable  to  a  trespasser  for  its 
unsafe  condition  where  his  authority  was  limited  to  leasing  and  collecting  rent. 

7  L.  R.  A.  130,  READ  v.  NICHOLS,  118  N.  Y.  224,  28  N.  Y.  S.  R.  867,  23  N. 

E.  468. 
Proximate  canne. 

Cited  in  Hoffman  v.  King,  160  N.  Y.  625,  46  L.  R.  A*.  675,  73  Am.  St.  Rep.  715, 
55  N.  E.  401,  holding  negligence  in  starting  fire  not  proximate  cause  of  de- 
struction of  property  to  which  it  spreads  across  intervening  lands;  Beetz  v. 
Brooklyn,  10  App.  Div.  384,  41  N.  Y.  Supp.  1009,  holding  placing  lime  in  street 
for  building  purposes  not  proximate  cause  of  injury  to  boy  who  put  some  lime  in 
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contact  with  water;  Chicago,  St.  P.  M.  &  0.  R  Co.  v.  Elliott,  20  L.  R.  A.  587, 
5  C.  C.  A.  362,  12  U.  S.  App.  381,  55  Fed.  954,  holding  conductor's  statement  to 
stockman  that  caboose  would  not  be  changed  and  he  would  not  have  time  to  look 
at  sheep  not  proximate  cause  of  injury  where  stockman  while  walking  on  top  of 
cars  fell  when  the  caboose  was  changed;  Cole  v.  Grerman  Sav.  &  L.  Soc.  63  L.  R. 
A.  424,  59  C.  C.  A.  602,  124  Fed.  122,  holding  opening  of  elevator  well  door  in 
hallway  by  stranger  proximate  cause  of  injury  to  one  who  stepped  into  shaft. 

Cited  in  footnotes  to  Kelly  v.  Bennett,  7  L.  R,  A.  120,  which  holds  sharp  point 
on  iron  railing  around  area  not  proximate  cause  of  injury  to  person  slipping  on 
walk;  McClain  v.  Garden  Grove,  12  L.  R.  A.  482,  which  holds  narrowness  of 
bridge  and  insufficiency  of  railings  not  proximate  cause  of  injury  from  horse  falling 
from  disease  or  choking;  Schumaker  v.  St.  Paul  &  D.  R.  Co.  12  L.  R.  A.  257, 
which  holds  master's  neglect  to  furnish  transportation  proximate  cause  of  injur^^ 
in  walking  to  find  shelter;  Vallo  v.  United  States  Exp.  Co.  14  L.  R.  A.  743, 
which  holds  throwing  trunk  from  deliveiy  wagon  in  highway  proximate  cause  of 
traveler  falling  over  another  trtmk;  Southwestern  Teleg.  &  Teleph.  Co.  v.  Robin- 
son, 16  L.  R  A.  545,  which  holds  telephone  company  liable  for  injury  by  elec- 
tricity generated  by  thunder  storm  in  low-hanging  telephone  wire;  Herr  v.  Le- 
banon, 16  L.  R.  A.  106,  which  holds  want  of  barrier  not  proximate  cause  of  omni- 
bus going  over  wall,  while  horse  was  attempting  to  rise;  McKenna  v.  Baessler, 
17  L.  R.  A.  310,  which  holds  original  fire  cause  of  destruction  of  property  by 
back  fire;  Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Elliott,  20  L.  R.  A.  582,  as  to  proxi- 
mate cause  of  injury  to  shipper  while  stepping  from  stock  car  to  caboose;  West- 
ern R.  Co.  V.  Mutch,  21  L.  R.  A.  316,  which  holds  excessive  speed  not  proximate 
cause  of  death  of  boy  attempting  to  catch  on  train;  Hoffman  v.  King,  46  L.  R.  A. 
672,  which  denies  liability  of  one  negligently  starting  fire  for  damage  to  lands 
of  remote  proprietors  to  which  fire  spreads;  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 
Blaker,  64  L.  R.  A.  81,  which  holds  railroad  company  liable  for  loss  due  to  spread 
of  fiames  from  buildings  on  its  right  of  way  negligently  set  on  fire  by  it. 

Cited  in  notes  (13  L.  R.  A.  733)  on  proximate  and  remote  cause  of  damage; 
(12  L.  R.  A.  283)  on  proximate  cause  of  injury  fixing  the  liability;  (13  Lw  R.  A. 
193)  on  responsibility  for  proximate  or  direct  consequences  of  negligence;  (12 
L.  R.  A.  280)  on  contributory  negligence  must  be  proximate  cause  of  injury;  (8 
L.  R.  A.  85)  as  to  effect  of  intervening  cause  upon  liability  for  negligence;  (17 
L.  R.  A.  38)  on  effect  of  concurring  negligence  of  third  person  on  liability  of 
one  sued  for  negligently  causing  injury. 

Distinguished  in  Martin  v.  New  York,  0.  &  W.  R.  Co.  62  Hun,  185,  16  N.  Y. 
Supp.  499,  holding  sparks  from  engine  which  set  fire  along  track  proximate  cause 
of  burning  of  woodland  a  mile  distant  to  which  wind  and  intervening  conditions 
carried  fire. 

Q,iientlon    for   Jury. 

Cited  in  Stone  v.  Boston  &  A.  R.  Co.  171  Mass.  543,  41  L.  R,  A.  797,  81  N.  E. 
1,  holding  case  need  not  be  submitted  to  jury  if  damages  are  too  remote. 
Sufficiency  of  exception. 

Cited  in  Huerzeler  v.  Central  Cross  Town  R  Co.  139  N.  Y.  493,  34  N.  E.  1101, 
Affirming  1  Misc.  138,  48  N.  Y.  S.  R,  651,  20  N.  Y.  Supp.  676,  holding  general 
exception  to  the  granting  and  refusal  of  requests  to  charge  insufficient;  Purcell 
V.  Lauer,  14  App.  Div.  63,  43  N.  Y.  Supp.  988  (dissenting  opinion),  majority 
holding  question  for  jury  where  death  resulted  over  a  year  after  fall  on  aide- 
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walk;  Southern  P.  R.  Co.  v.  Yeargin,  48  C.  C.  A.  604,  109  Fed.  443  (dissenting 
opinion ) ,  to  conceded  proposition  that  if  there  is  evidence  that  defendant's  negli- 
gence was  proximate  cause  of  injury  question  is  for  jury,  otherwise  for  court; 
Barker  v.  Cunard  S.  S.  CJo.  91  Hun,  500,  36  N.  Y.  Supp.  266,  holding  general 
exception  to  refusal  to  charge  requests  insufficient  unless  each  should  have  been 
granted  aa  preferred ;  McKinley  v.  Metropolitan  Street  R.  Co.  77  App.  Div.  259,  79 
N.  Y.  Supp.  213,  holding  "exception  in  due  form  to  each  request  refused  or 
modified"  allowed  by  court  after  retirement  of  jury,  sufficient;  Benedict  v. 
Deshel,  77  App.  Div.  279,  79  N.  Y.  Supp.  206,  holding  exception  to  each  refusal  to 
charge  to  several  requests,  too  indefinite;  Connor  v.  Metropolitan  Street  R.  Co. 
77  App.  Div.  388,  79  N.  Y.  Supp.  294,  holding  exception  to  court's  charging  re- 
quests "first,  second,"  etc.,  sufficient. 
AdmiMibllltT  of  evidence. 

Cited  in  Ives  v.  Ellis,  169  N.  Y.  106,  62  N.  E.  138  (dissenting  opinion),  ma- 
jority holding  erroneous  admission  of  letter  incompetent  aa  hearsay,  not  cured 
by  general  verdict. 

7  L.  R.  A.  134,  LAWTON  v.  STEELE,  119  N.  Y.  226,  16  Am.  St.  Rep.  813,  23  ^. 
E.  878. 

Affirmed  in  152  U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct  Rep.  499. 
Police  ponrer. 

Cited  in  State  v.  Dow,  70  N.  H.  287,  53  L.  R.  A.  315,  47  Atl.  734,  holding  stat- 
ute forbidding  catching  of  trout  in  local  waters  with  intent  to  sell  same,  con- 
stitutional; State  V.  Lewis,  134  Ind.  256,  20  L.  R.  A.  66,  33  N.  E.  1024,  holding 
statute  declaring  possession  of  gill  nets  or  ^eine,  misdemeanor,  constitutional; 
People  V.  Rosenberg,  67  Hun,  60,  22  N.  Y.  Supp.  66,  holding  statute  declaring 
fat  rendering  nuisance,  and  prohibiting  same  within  municipal  limits,  valid; 
Warner  v.  Stebbins,  111  Iowa,  88,  82  N.  W.  457,  holding  township  health  board 
may  restrain  establishment  of  municipal  pest  house  within  limits  without  proof 
of  nuisance;  People  v.  Hawkins,  157  N.  Y.  8,  42  L.  R.  A.  494,  68  Am.  St.  Rep. 
736,  51  N.  E.  257,  holding  statute  forbidding  sale  of  convict-labor  products  except 
where  labeled,  void  as  interference  with  interstate  commerce;  People  v.  Buffalo 
Fish  Co.  164  N.  Y.  112,  52  L.  R.  A.  810,  79  Am.  St.  Rep.  622,  58  N.  E.  34  (dis- 
senting opinion),  majority  holding  statute  prohibiting  possession  of  certain  fish 
during  close  season  applies  only  to  those  caught  in  local  waters;  People  v.  Pier- 
son,  176  N.  Y.  211,  63  L.  R.  A.  192,  98  Am.  St.  Rep.  666,  68  N.  E.  243,  holding 
constitutional,  statute  making  it  a  misdemeanor  to  refuse  to  provide  medical  at- 
tendance for  a  minor. 

Cited  in  footnotes  to  Com.  v.  Manchester,  9  L.  R.  A.  236,  which  holds  state  may 
regulate  fishing  in  bay  within  its  borders;  People  v.  Bridges,  16  L.  R.  A.  684, 
which  upholds  prohibition  of  fishing  with  seine  in  lake  on  private  land  during 
part  of  year;  Peters  v.  State,  33  L.  R.  A.  114,  which  holds  valid  as  to  private 
lake  act  regulating  mode  of  taking  fish;  Com.  v.  Brown,  28  L.  R.  A.  110,  which 
sustains  weekly  tax  on  sales  of  oysters;  State  v.  Harrub,  15  L.  R.  A.  761,  which 
holds  statute  prohibiting  shipment  of  oysters  in  shells  from  state  not  interference 
with  commerce;  State  v.  Mrozinski,  27  L.  R.  A.  76,  which  holds  absolute  prohibi- 
tion against  taking  fish  otherwise  than  by  hook  and  line  with  specified  exceptions, 
valid;  State  v.  McGuire,  21  L.  R.  A.  478,  which  holds  having  in  possession  during 
dose  season  fish  previously  caught  not  an  offense. 
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Cited  in  notes  (39  L.  R.  A.  586,  588)  on  government  control  over  right  of 
fishery;  (9  L.  R.  A.  807)  on  fishery  rights;  (8  L.  R.  A.  449)  on  property  in 
feras  natura;  (36  L.  R.  A.  593,  598)  on  power  of  municipal  corporation  to  de- 
fine, prevent,  and  abate  nuisances. 

Due  process  of  Ui'vr. 

Cited  in  Bittenhaus  v.  Johnston,  92  Wis.  698,  32  L.  R.  A.  383,  66  N.  W.  805, 
and  Osbom  v.  Charlevoix  Circuit  Judge,  114  Mich.  665,  72  N.  W.  982,  holding 
statute  authorizing  summary  destruction  by  warden  of  fish  nets  used  in  violation 
of  law,  constitutional;  Colon  v.  Lisk,  13  App.  Div.  199,  43  N.  Y.  Supp.  364,  hold- 
ing statute  authorizing  summary  seizure  of  boat  used  in  unlawfully  disturbing 
oysters,  constitutional;  Egan  v.  Health  Department,  20  Miac.  40,  79  N.  Y.  S.  R. 
327,  45  N.  Y.  Supp.  325,  upholding  statute  authorizing  health  board  to  order 
vacation  of  unsanitary  premises  where  such  order  not  final ;  Cartwright  v.  Cohoes, 
39  App.  Div.  72,  56  N.  Y.  Supp.  731,  refusing  to  enjoin  summary  destruction  of 
privy  by  board  of  health  under  ordinance  declaring  same  nuisance;  Hempstead  v. 
Ball  Electric  Light  Co.  9  App.  Div.  51,  41  N.  Y.  Supp.  124,  holding  village  trus- 
tees authorized  by  statute  to  maintain  action  to  compel  removal  of  electric-wire 
poles  constituting  nuisance;  Re  Kenny,  23  Misc.  14,  49  N.  Y.  Supp.  1037,  holding 
provision  for  penalty  dependent  upon  decision  of  prison  official  as  to  identity  of 
prisoner,  without  hearing,  unconstitutional;  Garland  Novelty  (Do.  v.  State,  71 
Ark.  142,  71  S.  W.  257,  upholding  constitutionality  of  statute  authorizing  sum- 
mary destruction  of  gambling  devices;  People  v.  Booth  &  Co.  42  Misc.  326,  86 
N.  Y.  Supp.  272,  holding  unconstitutional,  statute  prohibiting  possession  of  im- 
ported fish  or  game  during  close  season;  Rockefeller  v.  Lamora,  85  App.  Div. 
263,  83  N.  Y.  Supp.  289,  denying  right  of  public  to  fish  in  waters  running  through 
private  park,  although  stocked  by  state. 

Cited  in  footnotes  to  Eichenlaub  v.  St.  Joseph,  18  L.  R.  A.  590,  which  holds 
no  judicial  proceeding  necessary  to  authorize  tearing  down  of  wooden  building 
within  fire  limits;  State  v.  Robbins,  8  L.  R.  A.  438,  which  refuses  to  direct  sum- 
mary destruction  of  gaming  devices  seized. 

Cited  in  notes  (19  L.  R.  A.  197)  on  right  to  compensation  for  property  de- 
stroyed in  abating  public  nuisance;  (36  L.  R.  A.  606)  on  extent  of  municipal 
right  to  take  or  destroy  property  in  abatement  of  nuisance;  (38  L.  R.  A.  167) 
on  municipal  power  over  buildings  and  other  structures  as  nuisances ;  ( 9  L.  R.  A« 
716)  on  abatement  of  nuisance  by  action. 

Distinguished  in  Colon  v.  Lisk,  153  N.  Y.  195,  60  Am.  St.  Rep.  609,  47  N.  E. 
302,  Affirming  13  App.  Div.  202,  43  N.  Y.  Supp.  364,  denying  power  of  legislature 
to  arbitrarily  provide  for  forfeiture  to  state  of  any  boat  used  in  interfering  with 
oysters  or  other  shell  fish  of  another;  Josh  v.  Marshall,  33  App.  Div.  79,  53  X.  Y. 
Supp.  419,  holding  seizure  of  1%-inch  bar  nets  used  more  than  1  mile  from  shore 
not  justified  under  fisheries  statute  making  use  within  1  mile  nuisance;  Fox  v. 
Mohawk  Sc  H.  River  Humane  Soc.  25  App.  Div.  29,  48  N.  Y.  Supp.  625,  Reversing 
20  Misc.  467,  46  N.  Y.  Supp.  232,  holding  statute  subjecting  unlicensed  dog  to 
summary  destruction  unconstitutional  where  not  declared  nuisance;  New  York 
Sanitary  Utilization  Co.  v.  Health  Department,  61  App.  Div.  113,  70  N.  Y.  Supp. 
510,  holding  statute  declaring  boiling  garbage  within  city  limits  unlawful,  void 
where  not  actually  nuisance;  People  ex  rel.  Copcutt  v.  Board  of  Health,  140  N.  Y. 
10,  23  L.  R.  A.  484,  37  Am.  St  Rep.  522,  35  N.  E.  320,  holding  board  of  health 
liable  for  destruction  of  dam  unless  same  in  fact  nuisance;  HoustMi  v.  State,  98 
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Wis.  486,  42  L.  R.  A.  48,  74  N.  W.  Ill,  holding  destniction  of  healthy  animals 
under  statute  against  diseased  does  not  found  statutory  "claim  against  state;'' 
Chicago  &  E.  R.  Co.  v.  Keith,  67  Ohio  St.  293,  60  L.  R.  A.  530,  65  N.  E.  1020, 
holding  unconstitutional  statute  requiring  railroads  to  construct  ditches  by  side 
of  roadbed. 

Conatrnction  of  atatntea. 

Cited  in  People  ex  rel.  Holmes  v.  Lane,  53  App.  Div.  536,  65  N.  Y.  Supp.  1004, 
holding  statute  creating  office  of  police  justice  not  void  in  toto  by  reason  of  un- 
constitutional provision  for  exclusive  jurisdiction;  Rathbone  v.  Wirth,  150  X.  Y. 
479,  34  L.  R.  A.  416,  45  N.  £.  15,  holding  unconstitutional  provision  disqualifying 
party  for  office  unless  member  of  particular  political  party  r<^nders  statute  pro- 
viding for  bipartisan  police  board,  void;  Newman  v.  People,  23  Colo.  308,  47  Pac. 
278,  holding  statute  authorizing  seizure  of  gambling  devices  without  notice  con- 
stitutional, irrespective  of  validity  of  section  authorizing  destruction  thereof;  Re 
Burger,  21  Misc.  372,  47  N.  Y.  Supp.  292,  holding  provision  relating  to  present 
incumbent  fails  where  part  of  unconstitutional  act  extending  term  of  officer; 
Hennessey  v.  Volkening,  30  Abb.  N.  C.  Ill,  22  N.  Y.  Supp.  634,  construing  statute 
providing  for  collection  of  water  rents  from  all  buildings  on  street  supplied  with 
distributing  pipes,  to  authorize  collection  only  from  premises  using  water. 

Cited  in  notes  (10  L.  R.  A.  196)  on  partial  invalidity  of  statutes;  (11  L.  R. 
A.  583)   on  construction  of  redelegated  powers. 

Lake  Ontario. 

Cited  in  People  v.  Featherly,  35  N.  Y.  S.  R.  169,  12  N.  Y.  Supp.  389,  holding 
Great  Sodus  bay  part  of  Lake  Ontario  within  exemption  of  statute  regulating 
duck  shooting. 

7  L.  R.  A.  139,  RAPPLE\E  v.  RACINE  SEEDER  CO.  79  Iowa,  220,  44  N.  W.  368. 
Rifirht  to  aaalvn  contract. 

Cited  in  Worden  v.  Chicago  &  N.  W.  R.  Co.  82  Iowa,  735,  48  N.  W.  71,  holding 
contract  to  furnish  coal  not  in  law  assignable:  Jackson  v.  Sessions,  109  Mich. 
222,  67  N.  VV.  315,  holding  assignment  by  subvendees  of  rights  in  contract  for 
purchase  of  timber  void  as  between  assignee  and  original  vendor;  D.  C.  Hardy 
Implement  Co.  v.  South  Bend  Iron  Works,  129  Mo.  230,  31  S.  W.  599,  holding 
executory  contract  with  partnership  may  be  repudiated  by  person  contracting 
with  firm,  upon  one  partner  withdrawing  therefrom. 

7  L.  R.  A.  143,  PATTERSON  v.  LECKIE,  83  Ga.  703,  10  S.  E.  355. 
Power  of  appointment. 

Cited  in  Stearns  v.  Fraleigh,  39  Fla.  616,  39  L.  R.  A.  709,  23  So.  18,  holding 
power  of  beneficiary  in  deed  to  appoint  trustee  possesses  none  of  the  elements  of 
an  estate. 

Cited  in  footnote  to  Cotting  v.  De  Sartiges,  16  L.  R.  A.  367,  which  holds  intent 
to  execute  power  of  appointment  not  show^  by  will  not  referring  to  power. 

7  L.  R;  A.  145,  THOMAS  v.  WABASH,  ST.  L.  &  P.  R.  CO.  40  Fed.  126. 

Statntea  partly  arood  and  partly  bad. 

Cited  in  note  ( 10  L.  R.  A.  196)  on  statutes  valid  in  part  and  invalid  in  part^ 
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Special  and  exclusive  privllevea. 

Cited  in  note  (14  L.  IL  A.  582)  on  constitutional  equality  of  privilegefl,  im- 
munities, and  protection. 

7  L.  R,  A.  149,  WOOD  v.  ST.  PAUL  CITY  R.  CO.  42  Minn.  411,  44  N.  W.  308. 
Authenticated  alUdavlta  front  another  atate. 

Cited  in  Duggan  v.  Washougal  Land  &  Logging  Co.  10  Wash.  85,  38  Pac.  866, 
holding  verification  of  lien  before  notary  of  another  state  certifying  to  jurat  suf- 
ficient; Hickey  v.  CoUom,  47  Minn.  568,  60  N.  W.  918,  holding  authentication  of 
affidavit  by  clerk  of  court  of  another  state  incomplete ;  Re  Pancoast,  129  Fed. 
646,  holding  signature  and  seal  sufficient  proof,  in  first  instance,  of  official  char- 
acter of  notary  out  of  state. 

Cited  in  note  (38  L.  R.  A.  411)  on  mechanic's  lien  under  contract  made  or  per- 
formed in  another  state. 

7  L.  R.  A.  151,  MOORE  v.  SANFORD,  151  Mass.  285,  24  N.  E.  323. 
Pendency  of  proceedinva  aa  ailectinv  rivbta. 

Cited  in  Newburyport  Water  Co.  v.  Newburyport,  85  Fed.  726,  holding  water 
company  having  petitioned  state  court  for  appraisal  of  its  property  for  public 
use  can  apply  to  Federal  court  to  test  validity  of  statute;  Norcross  v.  Cam- 
bridge, 166  Mass.  510,  33  L.  R.  A.  843,  44  N.  E.  615,  holding  pendency  of  pe- 
tition for  damages  for  taking  land  does  not  prevent  action  to  determine  valid- 
ity of  act  for  taking;  Boston  &  M.  R.  Co.  v.  Graham,  179  Mass.  67,  60  N.  E.  406, 
holding  lessee  of  railroad  petitioning  for  determination  of  value  of  stock  of  dis- 
senting stockholders  of  lessor  not  bound  to  admit  right  to  dissent. 

LieflriiKlAtive  detemtination  of  neceaalty  to  take  land  for  pnbllc  uae. 

Cited  in  Butte,  A.  &  P.  R.  Co.  v.  Montana  Union  R.  C^.  16  Mont.  629,  31  L. 
R.  A.  306,  50  Am.  St.  Rep.  508,  41  Pac.  232,  holding  necessity  to  take  property 
for  railroad  follows  from  determination  that  it  is  for  public  use;  Re  Kingman, 
153  Mass.  572,  12  L.  R.  A.  421,  27  N.  E.  778,  holding  determination  by  legisla- 
ture that  sewage  system  necessary  for  certain  territory  conclusive;  Connecticut 
River  Lumber  Co.  v.  Olcott  Falls  Co.  65  N.  H.  388,  13  L.  R.  A.  836,  21  Atl. 
1090,  holding  abandonment  by  state  of  public  right  to  float  logs  down  a  stream 
when  it  grants  a  manufacturing  company  the  right  to  use  the  water  power  there- 
on, not  inferable  from  fact  that  the  manufacturing  business  is  the  more  import- 
ant; Ulmer  v.  Lime  Rock  R.  Co.  98  Me.  591,  66  L.  R.  A.  393,  67  Atl.  1001,  up- 
holding right  of  railroad  company  to  condenln  land  for  purpose  of  building 
branch  track  to  quarry. 

Cited  in  note  (8  L.  R.  A.  68)  on  right  of  eminent  domain. 

7  L.  R.  A.  154,  RAMSDELL  v.  NEW  YORK  A  N.  E.  R,  CO.  151  Mass.  245,  23 

N.  E.   1103. 
Conatrnction  of  Maaaachuaetta  employer'a  liability  act. 

Cited  in  Clark  v.  New  York,  P.  &  B.  R,  Co.  160  Mass.  41,  35  N.  E.  104,  hold- 
ing administrator  no  right  of  action  for  instant  death  of  intestate,  without  widow 
or  dependent  next  of  kin;  Gustafsen  v.  Washburn  &  M.  Mfg.  Co.  153  Mass.  471, 
27  N.  E.  179,  holding  widow  only  person  who  could  maintain  action  for  negli- 
gent instantaneous  killing  of  her  husband;  Dacey  v.  Old  Colony  R.  Co.  153  Mass. 


M. 


145-156.]  L.  E.  A.  CASES  AS  AUTHORITIES.  909 

118,  26  N.  £.  437,  holding  action  not  maintainable  under  statute  of  1887.  for  death 
due  to  negligence  of  coemployee;  Daly  v.  New  Jersey  Steel  Sl  I.  Co.  156  Mass. 
5,  28  N.  £.  1056,  holding  action  for  instantaneous  killing  of  unmarried  man 
should  be  brought  in  name  of  dependent  next  of  kin  only;  Vetaloro  v.  Perkins, 
101  Fed.  394,  holding  nonresident  alien  widow  not  debarred  from  right  of  action 
tmder  liability  act  of  1887. 

Action  for  death. 

Cited  in  note  (17  L.  R.  A.  77)  on  measure  of  recovery  for  death  caused  by  no;;- 
ligence. 

7  L.  R.  A.  156,  BATES  v.  WESTBOROUGH,  151  Mass.  174,  23  N.  E.  1070. 
IjlabtlltT  of  prlTate  person  for  dlachnrgre  of  snrfnee  urnter  npon  another's 
land. 

Cited  in  Fitzpatrick  v.  Welctf,  174  Mass.  486,  48  L.  R.  A.  279,  56  N.  E.  178. 
upholding  judgment  for  damages  for  discharge  of  water  from  defendant's  gut- 
ter upon  plaintiff's  land;  Smith  v.  Faxon,  156  Mass.  696,  31  N.  E.  697,  holding 
private  landowner  cannot  collect  surface  water  into  definite  channel  and  dis- 
charge it  on  neighbor's  land. 

Stopping  ap  drains  of  landonrners. 

Cited  in  O'Brien  v.  Worcester,  172  Mass.  353,  52  N.  E.  385,  upholding  action  for 
damages  for  backing  up  of  water  upon  plaintiff's  premises  due  to  walling  up  of 
•old  sewer. 

Surface  uraters. 

Cited  in  Champion  v.  Crandon,  84  Wis.  410,  19  L.  R.  A.  857,  54  N.  W.  775, 
holding  action  not  maintainable  for  damages  due  to  diversion  of  surface  water  by 
change  of  street  grade;  Collins  v.  Waltham,  151  Mass.  198,  24  N.  E.  327,  holding 
•city  not  liable  for  overflow  of  surface  waters  from  gutters  upon  adjacent  land; 
Byrne  v.  Farmington,  64  Conn.  374,  30  Atl.  138,  holding  town  not  obliged  to 
keep  open  surface-water  sluiceway  across  roadway. 

StatntorT  remedies. 

Distinguished  in  Woodbury  v.  Beverly,  163  Mass.  247,  26  N.  E.  861,  holding 
municipality  liable  for  affecting  flow  of  surface  water  from  land  by  change 
of  street  grade;  HoUeran  v.  Boston,  176  Mass.  77,  57  N.  £.  220,  holding  remedy 
for  changing  flow  of  surface  water  by  changes  for  park  purposes,  to  be  statutory. 

Liability  of  city  for  nuisance. 

Cited  in  Nevins  v.  Fitchburg,  174  Mass.  550,  47  L.  R.  A.  314,  55  N.  E.  321, 
holding  city  liable  for  nuisance  caused  by  ending  sewer  in  private  tailrace  under 
■culvert  in  road. 

Cited  in  footnotes  to  Miles  v.  Worcester,  13  L.  R.  A.  841,  which  holds  city 
liable  for  encroachment  by  retaining  wall  on  filling  school  yard;  Long  v.  Elberton, 
46  L.  R.  A.  428,  which  denies  liability  of  city  to  neighboring  property  owners 
for  erection  of  prison  within  city  limits  unless  so  negligently  maintained  as  to 
•constitute  nuisance;  Hughes  >^.  Auburn,  46  L,  R.  A.  636,  which  denies  city's  lia- 
bility for  disease  due  to  neglect  of  proper  sanitary  precautions  as  to  sewer 
system;  Duncan  v.  Lynchbilrg,  48  L.  R.  A.  331,  which  denies  city's  liability  for 
nuisance  by  pollution  of  water  in  unauthorized  operation  of  rock  quarry  outside 
<;ity   limits. 
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Cited  in  RoberU  v.  Dover,  72  X.  H.  154,  55  Atl.  895,  holding  city  liable  for 
injury  to  private  property  from  overflow  of  sewer. 

Cited  in  footnote  to  Xevins  v.  Fitchburg,  47  L.  R.  A.  312,  which  denies  city's 
right  to  discharge  sewer  into  tailraee. 

Cited  in  note  (61  L.  R.  A.  684,  698)  on  duty  and  liability  of  municipality  with 
respect  to  drainage. 

Defects  Ib  plaa  of  eoBatrweti«B. 

Cited  in  Buckley  v.  New  Bedford,  155  Mass.  66,  29  N.  E.  201,  holding  land- 
owner draining  into  sewer  by  permit  could  not  recover  against  city  for  sewer 
water  backing  into  cellar. 

Iirorlc  of  coBatmctloB  and  repair. 

Cited  in  Melrose  v.  Hiland,  163  Mass.  309,  39  N.  E.  1031,  holding  power  and 
duty  of  town  to  repair  common  drain  through  private  land  same  as  if  in  high- 
way; Norton  v.  New  Bedford,  166  Mass.  51,  43  N.  E.  1034,  holding  city  re- 
sponsible for  personal  injur^^  due  to  negligence  of  its  officials  in  construction  of 
sewer;  Allen  v.  Boston,  159  Mass.  336,  38  Am.  St.  Rep.  423,  34  N.  E.  519; 
Hamlin  v.  Biddeford,  95  Me.  315,  49  Atl.  1100,  holding  city  liable  for  damages 
due  to  failure  to  keep  sewer  in  repair;  Bryant  v.  Westbrook,  86  Me.  455,  29 
Atl.  1109,  holding  municipal  officers  assuming  construction  and  repair  of  high- 
ways act  as  public  officers;  Melrose  v.  Hiland,  163  Mass.  309,  39  N.  £.  1031, 
holding  that  care  of  drain  is  upon  municipality,  and  that  officials  act  as  its 
agents. 

Distinguished  in  Hewett  v.  Canton,  182  Mass.  224,  65  N.  E.  42,  holding  to\i-n 
not  liable  for  damages  from  surface  water  caused  by  construction  of  street 
railway,  under  permit  from  selectmen. 

liability  for  damaflre*  reanltingr  from  performance  of  pnblie  dntT* 

f'itwi  in  Hucrhes  v.  Monroe  County,  79  Hun,  126,  29  N.  Y.  Supp.  495,  holding 
county  not  liable  for  negligent  injury  to  servant  employed  in  insane  asylum; 
Workman  v.  New  York,  63  Fed.  302,  holding  city  fire  boat  by  duty  to  extinguish 
fires,  not  absolved  from  use  of  ordinary  care  to  prevent  collision;  Howard  v. 
Worcester,  153  Mass.  428,  12  L.  R.  A.  161,  25  Am.  St.  Rep.  651,  27  N.  E. 
11,  holding  city  in  building  schoolhouse  not  liable  for  negligent  injury  to  trav- 
eler upon  adjoining  highway;  Lenzen  v.  New  Braunfels,  13  Tex.  Civ.  App.  369, 
35  S.  W.  341,  holding  city  liable  for  negligence  in  maintaining  waterworks 
preventing  fire  from  being  extinguished. 

Liability  of  mnnldpall tsr  tor  nearligrence. 

Cited  in  footnote  to  Snider  v.  St.  Paul,  18  L.  R.  A.  151,  which  holds  city 
not  liable  -for  negligence  of  agents   in   providing  and  maintaining  city  hall. 

Cited  in  notes  (9  L.  R.  A.  210)  on  liability  of  municipality  for  neglect  of  its 
officers  or  agents;  (19  L.  R.  A.  454)  on  distinction  between  public  and  private 
functions  of  municipal  corporations  as  to  liability  for  negligence. 

7  L.  R.  A.  160,  JAY  COUNTY  v.  TAYIX)R,  123  •Ind.  148,  23  N.  E.  752. 
Contract  of  employment  by  pnbllc  officers. 

Cited  in  Henderson  v.  New  York,  65  App.  Div.  183,  72  N.  Y.  Supp.  609,  hold- 
ing city  not  liable  to  attorney  employed  by  town  three  days  before  annexation 
to  city  to  test  validity  of  annexation  act;  Liggett  v.  Kiowa  County,  6  Colo.  App. 
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273,  40  Pac.  475,  holding  contract  of  county  board  employing  purchasing  agent 
for  year  valid  though  some  of  board  went  out  of  office  before  time  of  con- 
tract ended;  State  ew  reL  Scott  v.  Hart,  144  Ind.  Ill,  33  L.  R.  A.  121,  43  N. 
E.  7,  holding  county  conunissioners  cannot  rent  rooms  in  courthouse  to  private 
use  for  term  of  years;  Taylor  v.  Bosworth,  1  Ind.  App.  57,  27  N.  E.  115,  holding 
demurrer  to  answer  properly  sustained  where  contract  set  out  had  been  declared 
void  as  against  public  policy. 

Cited  in  note  (16  L.  R.  A.  257)  on  power  of  public  officers  to  make  contracts 
binding  on  their  successors  or  for  a  term  of  years. 

Distinguished  in  Pulaski  County  v.  Shields,  130  Ind.  11,  29  N.  E.  385,  hold- 
ing contract  of  employment  of  county  superintendent  for  term  of  years,  valid; 
McConnell  v.  Arkansas  Brick  &  Mfg.  Co.  70  Ark.  597,  69  S.  W.  559,  holding  su- 
perintendent of  penitentiary  may  contract  for  hire  of  convicts  for  ten  years. 

7  L.  R.  A.  162,  LOUISVILLE  &  N.  R.  CO.  v.  GILBERT,  88  Tenn.  430,  12  S.  W. 

1018. 
Ltlmltatlon  of  carrier's  liability. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Carter,  9  Tex.  Civ.  App.  698,  29  S.  W. 
565,  holding  shipper  under  duress  in  signing  contract  releasing  carrier  from 
liability;  Bird  v.  Southern  R.  Co.  99  Tenn.  727,  63  Am.  St.  Rep.  856,  42  S.  W. 
451,  holding  carrier  cannot  exempt  itself  from  liability  for  its  own  negligence; 
Bennitt  v.  Missouri  P.  R.  Co.  46  Mo.  App.  666,  holding  bill  of  lading  by  which 
carrier  attempted  to  release  its  liability  for  shipment  of  cotton  invalid;  Pacific 
Exp.  Co.  v.  Foley,  46  Kan.  476,  12  L.  R.  A.  807,  26  Am.  St.  Rep.  107,  26  Pac. 
665  (dissenting  opinion)  majority  holding  receipt  of  carrier  limiting  liability 
to  certain  amount  proper  to  secure  proportion  between  amount  of  responsibility 
and  freight  it  receives;  Schaller  v.  Chicago  v.  N.  R.  Co.  97  Wis.  36,  71  N.  W. 
1042,  holding  want  of  consideration  for  special  contract  of  exemption  must  bo 
shown  by  one  claiming  its  nonexistence:  Missouri,  K.  &  T.  R.  Co.  v.  Carter,  9 
Tex.  Civ.  App.  688,  29  S.  W.  565,  holding  special  contract  for  shipment  of 
cattle  not  supported  by  consideration;  Lake  Erie  &  W.  R.  Co.  v.  Holland  (Ind.) 
63  L.  R.  A.  950,  69  N.  E.  138,  denying  right  of  carrier  to  absolve  itself  from 
duty  to  furnish  safe  cars,  by  contract  without  consideration;  Saunders  v.  South- 
em  R.  Co.  62  C.  C.  A.  527,  128  Fed.  19,  holding  that  carrier  may  reasonably 
limit  common-law  liability  for  loss  of  freight  or  baggage  not  resulting  from  its 
own  negligence. 

Cited  in  notes  (10  L.  R.  A.  417)  on  exemption  from  liability  clause  in  carrier's 
contracts;  (10  L.  R.  A.  419)  on  limitation  of  carrier's  liability  by  contract;  (13 
L.  R.  A.  518)  on  carrier  limiting  responsibility  by  special  agreement;  (18  L.  R. 
A.  528)  on  right  of  common  carrier  to  limit  common-law  liability  by  contract  in 
absence  of  negligence. 

Alternative  of  limited  and  unlimited  liability. 

Cited  in  Louisville  &  N.  R,  Co.  v  Turner,  100  Tenn.  222,  43  L.  R.  A.  142,  47 
S.  W.  223,  holding  passenger  entitled  to  alternative  of  limited  and  unlimited 
tickets;  Illinois  C.  R.  Co.  v.  Craig,  102  Tenn.  302,  52  S.  W.  164,  holding  car- 
rier can  only  limit  its  liability  for  transportation  of  freight  by  giving  shipper 
reasonable  alternative  between  modes  of  shipment;  Little  Rock  &  F.  S.  R.  Co. 
V.  Cravens,  57  Ark.  126,  18  L.  R.  A.  533,  38  Am.  St.  Rep.  230,  20  S.  W.  803, 
holding  shipper   entitled   to   choice   between   limited   and   unlimited   liability   of 
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carrier;  IHinois  C.  R.  Co.  v.  Lancashire  Ins.  Co.  79  Miss.  121,  30  So.  43,  holding 
shipper  not  bound  by  contract  limiting  carrier's  liability  when  no  option  or 
choice  was  given  him;  Louisville  &  N.  R.  Co.  v.  Sowell,  90  Tenn.  24,  15  S.  W. 
837,  holding  readiness  to  make  contract  of  shipment  other  than  that  objected  to 
might  be  shown  by  carrier. 

7  L.  R.  A.  170,  O'LEARY  v.  FIRE  &  WATER  COMRS.  7  9  Mich.  281,  19  Am.  St. 
Rep.  169,  44  N.  W.  608. 

lilabllity  of  mnnlcipalltT  'or  servanta'  nevlljirence. 

Approved  in  Freel  v.  Crawfordsville,  142  Ind.  29,  37  L.  R.  A.  304,  41  N.  E. 
312,  holding  school  corporation  not  liable  for  agent's  negligence  where  no  pro- 
vision for  payment  of  damages  for  personal  injuries  made;  Nicholson  v.  Detroit, 
129  Mich.  250,  56  L.  R.  A.  603,  88  N.  W.  695,  holding  city  not  liable  for  in- 
fection of  employee  upon  hospital  building,  in  absence  of  statute. 

7  L.  R.  A.  172,  MYHAN  v.  LOUISIANA  ELECTRIC  LIGHT  &  P.  CO.  41  Ia. 

Ann.  964,  17  Am.  St.  Rep.  436,  6  So.  799. 
Maater'a  liability   for  latent  and   patent   defects. 

Cited  in  Townsend  v.  Langles,  41  Fed.  920,  holding  master  not  liable  for  in- 
jury to  employee  brushing  off  cogwheels  the  danger  of  which  is  apparent;  Clem- 
ents v.  Louisiana  Electric  Light  Co.  44  La.  Ann.  695,  16  L.  R.  A.  44,  32  Am.  St. 
Rep.  348,  11  So.  51,  holding  contributory  negligence  not  shown  from  latent  defect 
of  improperly  insulated  wires;  Bomar  v.  Louisiana  North  &  South  R.  Co.  42 
La.  Ann.  989,  8  So.  478,  holding  railroad  liable  for  injury  to  conductor  coupling 
cars  with  defective  drawhead;  Meyers  v.  Illinois  C.  R.  Co.  49  La.  App.  27,  21 
So.  120,  holding  mere  tagging  of  cars  as  defective  insufficient  to  relieve  master 
of  liability. 

Cited  in  footnotes  to  Sweet  v.  Ohio  Coal  Co.  9  L.  R.  A.  861,  which  holds 
master  may  conduct  business  in  own  way,  though  other  method  less  hazardous; 
Tennessee  Coal,  Iron  &  R.  Co.  v.  Kyle,  12  L.  R.  A.  103,  which  holds  running 
freight  train  without  cow-catcher  negligence;  St.  Louis,  A.  &  T.  R.  Co.  v.  Trip- 
lett,  11  L.  R.  A.  773,  which  holds  master's  duty  to  protect  repair  track  not  ful- 
filled by  adopting  rule  sufficient  if  faithfully  observed  by  employees. 

Cited  in  notes  (8  L.  R.  A.  819)  on  vice  principals  and  agents;  (32  L.  R.  A. 
352)  on  liability  of  electric  company  to  employee  for  injury  caused  by  electric 
shock;    (12  L.  R.  A.  344)  on  duty  of  master  to  secure  safety  of  servant. 

Maater'a  knofrledjr®  of  dangrer. 

Cited  in  Dobson  v.  New  Orleans  &  W.  R.  Co.  52  La.  Ann.  1133,  27  S.  W.  670, 
holding  railroad  liable  for  injury  due  to  collision  of  train  with  cow  on  track 
contributed  to  by  conductor's  abandonment  of  train. 

Cited  in  note  (41  L.  R.  A.  46)  on  knowledge  as  element  of  employer's  liability 
to  injured  servant. 

Notilicatlon  of  dangrer  of  aervlce. 

Cited  In  Gaulden  v.  Kansas  City  S.  R.  Co.  106  La.  411,  30  So.  889,  holding 
master  liable  for  not  informing  servant  of  danger  of  service  as  well  as  defect  of 
appliance;  Erslew  v.  New  Orleans  &  N.  E.  R.  Co.  49  La.  Ann.  102,  21  So.  153, 
holding  railroad  liable  for  death  of  brakeraan  on  top  of  car  struck  by  guy  wire 
negligently  left  by  company;  Myers  v.  Illinois  R.  Co.  49  La.  Ann.  27,  21  So.  120, 
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holding  railroad  liable  for  injury  to  brakeman  coupling  cars  known  by  it  to  be 
defective,  without  informing  him;  Stucke  v.  New  Orleans  R.  Co.  50  La.  Ann.  198, 
23  So.  342,  holding  it  master's  duty  to  inform  servant  of  danger  of  work  in  pit 
over  which  electric  cars  ran;  James  v.  Rapides  Lumber  Co.  50  La.  Ann.  728,  44 
L.  R.  A.  61,  23  So.  469,  holding  master  of  sawmill  liable  for  injury  to  employee 
suddenly  ordered  into  dangerous  position  without  warning  of  danger;  Daly  v. 
Kiel,  106  La.  174,  30  So.  254,  holding  warning  to  keep  one  eye  on  engineer  and 
two  on  bank  of  gravel  pit  not  sufficient  intimation  of  danger  to  new  hand; 
McCarthy  v.  Whitney  Iron  Works  Co.  48  La.  Ann.  981,  20  So.  171,  holding 
master  not  liable  for  injury  resulting  from  iron  falling  on  employee  while  level- 
ling bottom  of  pit;  Thompson  v.  New  Orleans  &  C.  R.  Co.  108  La.  66,  32  So.  177. 
holding  railroad  liable  for  injury  resulting  from  defectively  insulated  wire  of 
which  its  officers  had  not  warned  all  employees. 

Cited  in  note  (8  L,  R.  A.  636)  on  knowledge  by  servant  of  defective  and  dan- 
gerous machinery. 

Contiributory  nevllvence. 

Cited  in  Potts  v.  Shreveport  Belt  R.  Co.  110  La.  6,  98  Am.  St.  Rep.  462,  34 
So.  103,  holding  lineman  not  unnecessarily  exposing  himself  not  guilty  of  con- 
tributory negligence  in  stringing  dangerous  wires. 

Meaaare  of  damages. 

Cited  in  Murdock  v.  New  York  &  B.  Despatch  Exp.  Co.  167  Mass.  660,  46 
N.  E.  67,  holding  testimony  of  average  monthly  wages  of  employee  properly 
admitted. 

Cited  in  note  (17  L.  R.  A.  78)  on  measure  of  damages  for  death  caused  by 
negligence. 

Survival  of  action. 

Cited  in  American  Sugar  Ref.  Co.  v.  Johnson,  9  C.  C.  A.  120,  13  U.  S.  App. 
681,  60  Fed.  513,  holding  action  for  damages  for  death  due  to  acts  of  omission 
survives  under  statute. 

7  L.  R.  A.  176,  PORTER  v.  POWELL,  79  Iowa,  151,  18  Am.  St.  Rep.  353,  44 

N.  W.  295. 
Parent's  liability  for  Infant's  support. 

Cited  in  Manning  v.  Wells,  8  Misc.  648,  29  N.  Y.  Supp.  1044,  holding  father 
liable  for  necessaries  furnished  to  infant  driven  from  home  and  unable  to  pro- 
vide same;  De  Wane  v.  Hansow,  66  111.  App.  577,  holding  parent  liable  for 
medical  care  of  child  living  apart  with  his  consent,  which  parent  refuses  to  fur- 
nish; Hardy  v.  Eagle,  25  Misc.  473,  54  N.  Y.  Supp.  1045,  holding  mere  weekly 
payments  of  $5  to  child  living  apart  do  not  exempt  from  liability  for  his 
necessaries;  Hopkinson  v.  Knapp  &  S.  Co.  92  Iowa,  333,  60  N.  W.  653,  holding 
parent  damaged  by  death  of  infant,  where  latter  temporarily  controlling  income 
and  not  emancipated;  Kubic  v.  Zemke,  105  Iowa,  272,  74  N.  W.  748,  holding 
verdict  cannot  be  directed  in  action  for  minor's  necessaries,  where  evidence  con- 
flicting as  to  emancipation;  Cushman  v.  Hassler,  82  Iowa,  297,  47  N.  W.  1036, 
holding  father  not  liable  for  support  of  child  leaving  him  without  cause  or 
consent  to  live  with  divorced  mother,  where  father  denied  liability  thereafter; 
Duzan  v.  Myers,  30  Ind.  App.  233,  96  Am.  St.  Rep.  341,  66  N.  E.  1046,  holding 
children  of  former  marriage  entitled  to  participate  in  fund  received  on  account 
of  death  of  parent. 

L.  R.  A.  Au.— Vol.  L— 68. 
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Cited  in  footnote  to  Fulton  v.  Fulton,  29  L.  R.  A.  678,  which  denies  divorced 
wife's  right  to  recover  from  husband  for  necessaries  furnished  children  "in  her 
( ustody. 

Cited  in  note  (67  L.  R.  A.  729)  on  parent's  duty  to  support  child  as  affected 
by  child's  interest  in  trust  estate  or  other  property. 

Distinguished  in  Cooper  v.  McNamara,  92  Iowa,  244,  60  N.  W.  622,  holding 
parent  liable  for  infant's  board  and  lodging  notwithstanding  ability  to  work, 
control  of  earnings,  and  parent's  ability  to  keep  at  home,  where  consent  to  his 
absence  not  controverted. 

7   L.  R.  A,   180,  RUSSELL  v.  TATE,  62  Ark.  641,  20  Am,  St.  Rep.   193,  13 
S.  W.  130. 

Kemedy  for  tlleval  appropriation* 

Cited  in  Wiles  v.  Mcintosh  County,  10  N.  D.  699,  88  N.  W.  710,  holding 
county  officer  liable  for  over-payment  made  because  of  his  over-estimate;  Fred- 
erick V.  Douglas  Coimty,  96  Wis.  426,  71  N.  W.  798,  refusing  to  require  attorney 
rendering  valuable  services  in  good  faith  to  county,  to  return  payments  therefor, 
although  hiring  illegal. 

Cited  in  footnotes  to  State  ea  rel.  McCain  v.  Metschan,  41  L.  R.  A.  692,  which 
Authorizes  injunction  against  expending  public  money  at  place  prohibited  by 
Constitution;  Ada  County  v.  Bullen  Bridge  Co.  36  L.  R.  A.  367,  which  denies 
right  to  maintain  equitable  action  to  caned  county  warrants;  State  eso  rel 
Taylor  v.  Pennoyer,  25  L.  R.  A.  862,  which  denies  right  to  enjoin  building  of 
state  institution  at  other  place  than  Constitution  requires. 

Action  by  taxpayer. 

Cited  in  Kellogg  v.  School  Dist.  No.  10,  13  Okla.  303,  74  Pac.  110,  holding 
r.ction  maintainable  by  taxpayer  to  restrain  school  district  from  contracting 
unauthorized  debt. 

7  L.  R.  A.  183,  STATE  v.  FULKER,  43  Kan.  237,  22  Pac.  1020. 
state  eontrol  of  sale  of  Imported  Intoxicant*. 

Cited  as  overruled  in  State  ex  rel.  Cochran  v.  Winters,  44  Kan.  727,  10  L. 
IX.  A.  618,  25  Pac.  23.5,  holding  state  cannot  control  sale  of  intoxicants  in  original 
package  of  importation. 

Cited  in  footnotes  to  State  ▼.  Gerhardt,  33  L.  R.  A.  313,  which  upholds  require- 
ment for  locking  doors  of  room  wliere  liquor  sold  during  prohibited  hours; 
Bennett  v.  Pulaski,  47  L.  R.  A.  278,  which  sustains  ordinance  for  closing  saloons 
between  ten  and  four  at  night  and  on  Sundays,  but  not  requirement  for  removing 
curtains  on  front  doors  and  windows. 

Cited  in  note  (9  L.  R.  A.  782)  concerning  police  power  of  state  as  to  intox- 
icating liquors. 

7  L.  R.  A.  189,  SCHONFTELD  v.  TURNER,  75  Tex.  324,  12  S.  W.  626. 
Intereat  In  benefit  certlllcate. 

Cited  in  Cawthon  v.  Perry,  76  Tex.  386,  13  S.  W.  268,  holding  creditor  pur- 
chasing insurance  policy  upon  debtor's  life,  entitled  to  debt,  premiums  paid  and 
interest,  only;  Goldbaum  v.  Blum,  79  Tex.  641,  15  S.  W.  564,  holding  creditor 
collecting  life  insurance  upon  assigned  policy,  entitled  only  to  amount  of  debt, 
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premiums  paid  and  costs  of  collection;  Binkley  v.  Jarvis,  102  111.  App.  63,  hold- 
ing benefit  cerUflcate  assigmible  to  creditor  to  extent  of  debt;  Exchange  Bank 
y  I^h  104  Ga^^  453,  44  L.  R.  A.  376,  31  S.  E.  459,  holding  creditor's  insurable 
interest  m  debtor's  life  cannot  exceed  secured  indebtedness;  Supreme  Lodge. 
ohJlrr,',  K  ^^  'J^  ^°**-  ^PP^  '*^'  ^  ^-  ^-  893,  holding  speculative  pur- 
HaT.        ^  Tn"*;"""*"  P'°°"'*^  ""^  '"''"''  «''*'"«<1  t»  '«~^"  -noney  paid; 

"ne^in.  ^1'      ,:%''':■  ''P'*-  '"''  ^  ^-  ^-  «20.  holding  Insured's  mothe 
collecting  benefit  certificate,  trustee  for  wife  and  child,  where  latter  of  insurer's 
beneficiary  class;  Mayher  v.  Manhattan  L.  Ins.  Co.  8^  Tex.  172,  27  S    W    ^24 
ho  ding  insured's  heirs  entitled  to  proceeds  of  policv  made  payable  to  on^^th-' 
rr274    JIT'""*'  ^'*""  "  ^"'"^  "  ^«-  ^«^'  "7  ^   St   t^loT^B 

oSi-=eTr:t:r;rrrp^u%r^^^^^^ 

Barcus.  31  Tex.  Civ.  App'^4T^  g    W  Ta,    K  m""'"""  ""  •*"'  '''''"*™"  ^■ 

Without  insurahle  inter^in'ifrof^hrwS  ^:Zr^7 1^  ^T: 
Menkhausen,  209  III.  283    70  N   F    khj    i.^i^-    -^^P^^^nie  ijoage,  is.,  ft  L.  of  H.  v. 

heirs  where'im.uied  if  murdeLVLe^  """""  ''"^"*  ''^''""''  '^ 

Cited  in  footnotes  to  Mullen  v.  Reed,  24  L.  R.  A.  664,  which  holds  widow  not 

an  heir  at  law;   Schmidt  v.  Iowa  K.  of  P.  l„s.  Asso.  11  L.  R.  A    2^5    wh"ch 

«iough  leLr  announcinHSlittsta^   ;?one'eet:d'^r:r^^^^^ 
Simcoke  V.  Grand  Lodge,  A.  O.  of  U  W   15  L  R  T uT   t-  ^^u  T  ^'^' 

.>r„'r  z.r.r JX"  --■'»  •• "  "«^-  ^  — -  ^ 

sS  L   R  1"  ?.i^       ^  *.     ""  •"*•"  *'*"°  '»**'''"«  °f  '"«  •»''"™n<»  policies 
llulnd?  L       '  "  *"  '"*""  ■''  •^^'^•"«  ^'«'«  "^"  ^  -~  upon  he; 

Distinguished  in  Overhiser  v.  Overhiser,  14  CJolo.  Ann  9  59  P««  7*;  1,^1^. 
heirs  without  interest  in  benefit  certificate  payable  Twi';  o"  Trevlnt^fZ 
previous  death  to  insured's  heirs,  where  wife  divorced;  United  States  Mut  AwT 
Asso.  V  Hodgkin  4  App.  D.  C.  526,  upholding  recovery  by  beneficiary  wthott 
insurable  interest  on  nonwagering  policy,  where  no  other  parties  befL  ^urt 
Grego  v.  Grego,  78  Miss.  445,  28  N.  W.  817,  refusing  to  deprive  wife  oHroZ;; 
in  ordinary  life  policy  paid  for  by  husband  who  obtains  divorce  P~P«rty 

DiMpproved  in  Steinback  v.  Diepenbrock,  158  N.  Y.  26,  44  L  R.  A  41  fl  7n 
Am.  St.  Rep.  424,  52  N.  E.  662,  holding  assignee  without  ii^suraWeTntiest  ^a! 
recover  upon  full  amount  of  assigned  policy.  interest,  may 

7  L.  R.  A.  191,  STANDARD  OIL  CO.  v.  LANE,  75  Wis.  636,  44  N.  W.  644. 
Matertela  within  protection  of  mechanic's  lien  Intra. 

ated  in  A.  M.  Holter  Hardware  Co.  v.  Ontario  Min.  Co.  24  Mont.  201,  61 
Pac  3,  holding  oil,  grease,  and  gasoline  for  fuel  not  lienable  within  mechanic's, 
lien  law. 
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7  L.  R.  A.  193,  Be  WASHINGTON  STREET,  132  Pa.  257,  19  Atl.  219. 

Object  and  baata  of  claaalllcatlon. 

Cited  in  Edmonds  v.  Herbrandson,  2  N.  D.  274,  14  L.  R.  A.  725,  footnote 
p.  726,  50  N.  W.  970,  holding  act  arbitrarily  classifying  counties,  for  relocation 
of  county  seats,  unconstitutional;  Perkins  v.  Philadelphia,  156  Pa.  575,  33 
W.  N.  C.  49,  27  Atl.  356  (dissenting  opinion)  majority  holding  act,  which  can 
apply  to  only  one  city,  unconstitutional;  Re  Toronto  Street,  26  Pa.  Go.  Ct.  97, 
relating  to  remedies  open  to  Philadelphians  to  recover  damages  for  opening  of 
streets;  Scranton  v.  Whyte,  148  Pa.  425,  30  W.  N.  C.  76,  23  Atl.  10^3,  holding 
laws  limited  to  single  class  of  cities  not  local,  if  they  relate  to  the  regulation 
of  municipal  affairs. 

Distinguished  in  Shaaber  v.  Reading,  133  Pa.  653,  19  Atl.  419,  upholding  act 
relating  to  the  opening  of  streets  by  cities  of  the  third  class. 

—  Conatltvtlonal  daaalfleatlon. 

Cited  in  Safe  Deposit  &  T.  Co.  v.  Fricke,  152  Pa.  240,  31  W.  N.  C.  328,  25 
Atl.  530,  holding  classification  unconstitutional  unless  relating  to  exercise  of 
corporate  powers;  Lehigh  Valley  Coal  Co.'s  Appeal,  164  Pa.  50,  30  Atl.  210, 
holding  general  act  permitting  taxpayers  to  contract  for  making  at  their  own 
expense  the  roads,  constitutional;  Bennett  v.  Norton,  171  Pa.  238,  32  Atl.  1112, 
Affirming  7  Kulp,  460,  holding  act  relating  to  purchase  of  land  for  courthouses 
unconstitutional  although  not  originally  applicable  to  coextensive  counties  and 
cities;  Re  Reading's  Constables,  8  Pa.  Co.  Ct.  102,  holding  act  providing  for 
election  of  constables  in  cities  of  the  second  and  third  classes  constitutional; 
Shenk  v.  McKennan,  11  Pa.  Super.  Ct.  88,  upholding  act  relating  to  regulation 
of  buildings  in  cities  of  the  second  class;  Campbell  v.  Indianapolis,  155  Ind. 
204,  57  N.  E.  920,  holding  general  act  concerning  schools  in  cities  of  specified 
'population,  constitutional  although  applying  to  but  one  city  when  it  takes  effect; 
Beltz  V.  Pittsburg,  34  Pittsb.  L.  J.  N.  S.  198,  holding  constitutional,  act  pro- 
viding for  licensing  plumbers  in  cities  of  second  class. 

Cited  in  footnote  to  Com.  ew  rel.  Jones  v.  Blackley,  52  L.  R.  A.  367,  which 
sustains  classification  of  townships  by  density  of  population. 

—-  Unconatltiittoiial  claaalflcatton. 

Cited  in  Re  Wyoming  Street,  137  Pa.  503,  27  W.  N.  C.  138,  21  A«.  74,  holding 
act  affecting  cities  of  one  class,  but  not  relating  to  any  subject  under  municipal 
contract,  unconstitutional;  Pittsburgh's  Petition,  138  Pa.  435,  27  W.  N.  C.  462, 
21  Atl.  757,  holding  act  relating  to  mimicipal  lien  practice  in  cities  of  second 
class,  unconstitutional;  Philadelphia  v.  Westminster  Cemetery  Co.  162  Pa.  107, 
34  W.  N.  C.  363,  29  Atl.  349,  holding  act  forbidding  establishment  of  cemeteries 
within  1  mile  of  limits  of  cities  of  the  first  class,  unconstitutional;  Van  Loon  v. 
Engle,  171  Pa.  165,  37  W.  N.  C.  245,  33  Atl.  77,  holding  act  relating  to  taxes, 
excepting  cities  of  the  first,  second,  and  fourth  classes,  unconstitutional;  Chal- 
fant  V.  Edwards,  173  Pa.  250,  33  Atl.  1048,  holding  an  act  relating  to  schools  in 
cities  of  the  second  class,  unconstitutional ;  Com.  ex  rel.  Fell  ▼.  Gilligan,  8  Kulp, 
507,  holding  act  relating  to  government  of  schools  in  cities  of  the  third  class,  un- 
constitutional; Litzenberg  v.  Allentown  School  Dist.  6  Northampton  Co.  Rep. 
151,  holding  act  relating  to  taxation  for  school  and  building  purposes  in  cities  of 
the  third  claas,  unconstitutional;  Baker  v.  McKee,  20  Pa.  Ct.  12,  6  Pa.  Dist  R. 
600,  holding  part  of  act  requesting  school  vouchers  to  be  signed  by  city  comptrol- 
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ler,  Unconstitutional;  Re  Knox  Street,  12  Pa.  Super.  Ct  538,  Affirming  21  Pa. 
Co.  Ct.  587,  7  Pa.  Dist.  R.  502,  43  W.  N.  C.  11,  holding  act  relating  to  jurors  in 
any  county  co-extensive  in  boundary  with  city  of  the  first  class,  unconstitutional ; 
State  ea  rel.  Sanderson  ▼.  Mann,  76  Wis.  480,  45  N.  W.  526,  holding  estate  tax 
general  in  form  but  applicable  to  but  one  county,  unconstitutional;  Wagner  v. 
Milwaukee  County,  112  Wis.  608,  88  N.  W.  577,  holding  act  indirectly  made  ap- 
plicable to  only  one  county  by  reference  to  value  of  taxable  property,  unconstitu- 
tional; Louisville  v.  Kuntz,  104  Ky.  590,  47  S.  W.  692,  holding  six  months'  limi- 
tation as  to  actions  against  cities  of  the  first  class,  unconstitutional. 

Cited  in  footnote  to  Sutton  v.  State,  33  L.  R.  A.  689,  which  holda  classifica- 
tion of  counties  according  to  previous  census  without  respect  to  actual  popula- 
tion void. 

Power  of  courts  to  declare  laws  vnconatltiittonal. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Cunningham,  81  Wis.  478,  16  L.  R.  A.  566, 
51  N.  W.  724,  holding  power  to  declare  acts  of  legislature  unconstitutional  inher- 
ent in  all  courts  of  last  restort  in  United  States. 

Lejvlala.tlve  dlacretlon. 

Cited  in  Newell  v.  Bradford  City,  18  Pa.  Co.  Ct.  468,  holding  without  abuse  of 
discretion  courts  will  not  interfere  with  municipal  council's  choice  of  school  site. 

Law  partly  ffood  and  partly  bad. 

Cited  in  Rothermel  v.  Meyerle,  136  Pa.  265,  9  L.  R.  A.  368,  3  Inters.  Com.  Rt».p. 
318,  20  Atl.  583,  holding  if  unconstitutional  part  of  law  is  vital  to  the  whole  act, 
the  whole  must  fall. 

Corporate  po-wera. 

Cited  in  Livingston  v.  Wolf,  136  Pa.  533,  27  W.  N.  C.  10,  20  Am.  St.  Rep.  936, 
20  Atl.  551,  holding  footways  under  municipal  control;  Com.  v.  Hanley,  15  Pa. 
Super.  Ct.  274,  holding  burial  of  the  dead  proper  matter  of  municipal  regula- 
tion. 

t 

Repeal  of  special  la-ws. 

Cited  in  Reading  v.  Shepp,  2  Pa.  Dist.  R.  139,  holding  in  general  laws'  intent  to 
repeal  local  laws  should  plainly  appear. 

Special  lejvislatlon. 

Cited  in  footnotes  to  Stockton  v.  Powell,  15  L.  R.  A.  42,  which  holds  courts  with- 
out power  to  inquire  as  to  notice  of  application  to  legislature  for  local  legisla- 
tion; State  V.  Elizabeth,  23  L.  R.  A.  525,  which  holds  invalid  special  statute  dis- 
criminating between  municipalities  already  having  and  those  not  having  race- 
course ;  Hamilton  County  v.  Rasche  Bros.  19  L.  R.  A.  584,  which  holds  statute  as 
to  taxes  not  applying  to  all  parts  of  state,  unconstitutional;  Milwaukee  County 
r.  Isenring,  53  L.  R.  A.  635,  which  holds  act  regulating  sheriff's  fees  for  particu- 
lar county,  local. 

7  L.  R.  A.  200,  AMERICAN  TELEPH.  &  TELEG.  CO.  ▼.  SMITH,  71  Md.  535,  18 

Atl.  910. 
Additional  aervltades. 

Cited  in  Phillips  v.  Postal  Teleg.  Cable  Co.  130  N.  0.  524,  89  Am.  St.  Rep.  868, 
41  S.  E.  1022,  and  Hodges  v.  Western  U.  Teleg.  Co.  133  N.  C.  234,  45  S.  E.  572, 
holding  telegraph  company's  line  on  railroad's  right  of  way,  additional  servi- 
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tude;  Krueger  v.  Wisconsin  Teleph.  Co.  106  Wis.  108,  50  L.  R.  A.  304,  81  N.  W. 
1041;  and  Donovan  v.  Allert,  11  N.  D.  296,  58  L.  R.  A.  779,  95  Am.  St.  Rep.  720, 
91  N.  W.  441,  holding  telephone  poles  additional  servitude  upon  street;  Jajnes  v. 
Omaha  Street  R.  Co.  53  Neb.  649,  39  L.  R.  A.  757,  74  N.  W.  67,  holding  poles  and 
wires  •!  electric  railway  additional  servitude  upon  street;  Payne  v.  Kansas  &  A. 
Valley  R.  Co.  46  Fed.  555,  holding  approach  for  wagon  and  foot-passenger  bridge, 
additional  servitude  upon  land  taken  for  rail  and  telegraph  lines. 

Cited  in  footnotes  to  Miller  v.  Green  Bay,  W.  &  St.  P.  R.  Co.  26  L.  R.  A.  443, 
which  holds  additional  burden  on  street  not  made  by  allowing  other  companies  to 
use  tracks;  Ft.  Worth  &  R.  G.  R.  Co.  v.  Southwestern  Teleg.  ft  Teleph.  Co.  60  L. 
R.  A.  145,  which  sustains  right  to  condemn  telegraph  line  over  railroad  right  of 
way;  Mobile  A  O.  R.  Co.  v.  Postal  Teleg.  Cable  Co.  41  L.  R.  A.  403,  which  holds 
condemnation  of  telegraph  line  over  railway  right  of  way  authorized  by  statute. 

Cited  in  notes  (8  L.  R.  A.  430)  concerning  construction  of  telegraph  lines  as 
additional  servitude;  (17  L.  R.  A.  480)  as  to  what  use  of  a  street  or  highway 
constitutes  an  additional  burden;  (10  L.  R.  A.  499)  as  to  the  placing  of  electric 
wires  in  city  streets;  (12  L.  R.  A.  864)  as  to  rights  of  abutting  owners  upon  con- 
struction of  tel^^aph  line. 

Meafmre  of  damajve*  for  telesrapk  line. 

Cited  in  footnotes  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ohio  Postal  Tel^.  Cable 
Co.  62  L.  R.  A.  941,  which  holds  measure  of  damages  to  be  decrease  in  value  of 
use  of  right  of  way  for  railroad  purposes;  Mobile  &  O.  R.  Co.  v.  Postal  Teleg. 
Cable  Co.  45  L.  R.  A.  223,  which  holds  measure  of  damages  for  telegraph  line  on 
right  of  way,  diminution  in  value  of  use  by  railroad  company. 

Necesalty  of  seal  to  ans-wer  of  corporation. 

Cited  in  R.  Frank  Williams  Co.  v.  United  States  Baking  Co.  86  Md.  478,  38 
Atl.  990,  holding  a  corporation  can  only  answer  in  equity,  under  its  seal. 

7  L.  R.  A.  205,  TAGGART  v.  NEWPORT  STREET  R.  CO.  16  R.  I.  668,  19  Atl. 
326. 

Use  of  streets* 

Cited  in  Koch  ▼.  North  Ave.  R.  Co.  75  Md.  229,  15  L.  R.  A.  380,  23  Atl.  463: 
San  Antonio  Rapid  Transit  Street  R.  Co.  v.  Limburger,  88  Tex.  85,  53  Am.  St. 
Rep.  730,  30  S.  W.  533 ;  Howe  ▼.  West  End  Street  R.  Co.  167  Mass.  51,  44  N.  E. 
386;  Birmingham  Traction  Co.  v.  Birmingham  R.  &  Electric  Co.  119  Ala.  142,  43 
L.  R.  A.  235,  24  So.  502 — holding  authorized  electric  street  railway  on  highway 
not  additional  servitude;  Peck  v.  Schenectady  R.  Co.  170  N.  Y.  311,  63  N.  E.  357 
(dissenting  opinion)  majority  holding  electric  railroad  additional  burden  on 
street;  La  Crosse  City  R.  Co.  v.  Higbee,  107  Wis.  400,  51  L.  R.  A.  928,  83  N.  W. 
701,  holding  trolley  pole  not  additional  burden  if  reasonably  placed  with  regard 
to  abutting  owners'  convenience;  Paterson  R.  Co.  v.  Grundy,  51  N.  J.  Eq.  228,  26 
Atl.  788,  holding  electric  railway  may  enjoin  interference  with  trolley  wires 
where  no  additional  burden  imposed  thereby;  Chicago,  B.  &  Q.  R.  Co.  v.  West 
Chicago  Street  R.  Co.  156  111.  268,  29  L.  R.  A.  490,  40  N.  E.  1008,  and  West  Jer- 
sey R.  Co.  V.  Camden,  G.  A  W.  R.  Co.  52  N.  J.  Eq.  35,  29  Atl.  423,  holding  railroad 
cannot  enjoin  planting  of  trolley  poles  at  highway  crossing  without  compensa 
tion,  where  no  interference  with  operation  of  road;  Cumberland  Teleg.  &  Teleph. 
Co.  V.  United  Electric  Co.  93  Tenn.  503,  27  L.  R,  A.  239,  29  S.  W.  104,  holding 
electric  railway  ordinary  use  of  street  within  proviso  of  g^nt  to  telephone  com- 
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pacy  prohibiting  obstruction  thereof;  Cincinnati  Inclined  Plane  R.  Co.  v.  City 
Suburban  Teleg.  Asbo.  48  Ohio  St.  426,  12  L.  R.  A.  540,  29  Am.  St.  Rep.  569,  27 
N.  E.  890,  refusing  to  enjoin  construction  of  electric  railway  at  suit  of  previously 
established  telephone  company;  Central  Pennsylvania  Teleg.  &  Supply  R.  Co,  v. 
Wilkesbarre  W.  S.  R.  Co.  11  Pa.  Co.  Ct.  423,  6  Kulp,  390,  1  Pa.  Dist.  Rep.  632, 
holding  electric  railway  liable  to  telephone  company  having  prior  occupancy  of 
street  only  for  negligence  in  construction;  Hershfteld  v.  Rocky  Mountain  Bell 
Teleph.  Co.  12  Mont.  118,  29  Pac.  883,  holding  erection  of  telephone  poles  along 
street,  reasonable  use  thereof;  Canandaigua  v.  Benedict,  24  App.  Div.  353,  48  N. 
y.  Supp.  679,  holding  that  municipal  corporation  may  acquire  further  easement 
in  highway  for  supply  wires  for  electric  pump  over  easement  for  water-pipe  con- 
duit; Vose  V.  Newport  Street  R.  Co.  17  R.  1.  136,  20  Atl.  267,  holding  no  liability 
to  abutting  owners  for  damage  resulting  from  use  of  rails  already  laid;  Detroit 
City  R.  Co.  V.  Mills,  85  Mich.  655,  48  N.  W.  1007,  holding  operation  of  electric 
railway  in  street  not  an  additional  burden;  Halsey  v.  Rapid  Transit  Street  R. 
Co.  47  N.  J.  Eq.  393,  20  Atl.  859,  holding  trolley  poles  in  middle  of  street  not  an 
additional  burden. 

Cited  in  footnotes  to  State  v.  Jersey  City,  26  L.  R.  A.  281,  which  holds  author- 
ized street  car  line  a  proper  street  use;  Chicago  General  R.  Co.  y.  Chicago  City 
R.  Co.  50  L.  R.  A.  734,  which  denies  liability  for  collision  with  cars  of  other  oom- 
pany  because  of  running  cable  cars  under  authority  to  use  animal  power  only. 

Cited  in  notes  (17  L.  R.  A.  478)  on  street  railway  as  additional  burden;  (10 
L.  R.  A.  176)  on  regulation  as  to  motive  power  for  street  railroads. 

Distinguished  in  Jaynes  v.  Omaha  Street  R.  Co.  53  Neb.  638,  39  L.  R.  A.  753. 
74  N.  W.  67,  holding  adjoining  property  owner  entitled  to  damages  for  perma- 
nent appropriation  of  portion  of  street  by  trolley  poles;  Snyder  v.  Fort  Madi<!rn 
Street  R.  Co.  105  Iowa,  288,  41  L.  R.  A.  347,  75  N.  W.  179,  enjoining  maintenance 
of  trolley  pole  unnecessarily  in  front  of  dwelling;  Cater  v.  Northwestern  Teleph. 
Exchange  Co.  60  Minn.  549,  28  L.  R.  A.  315,  51  Am.  St.  Rep.  543,  63  N.  W.  Ill 
(dissenting  opinion)  majority  holding  telephone  poles  along  highway  impose  no 
additional  burden  thereon. 

Measure  of  damaffes. 

Cited  in  Stewart  v.  Ohio  River  R.  Co.  38  W.  Va.  450,  18  S.  E.  604,  holding 
measure  of  damage  to  abutting  owner  to  be  depreciation  in  market  value  of  prop- 
erty by  construction  of  railroad  in  street. 

Validity  of  franchise. 

Cited  in  Williams  v.  Citizens'  R.  Co.  130  Ind.  75,  15  L.  R.  A.  67,  30  Am.  St. 
Rep.  201,  29  N.  E.  408,  holding  not  subject  to  attack  in  proceeding  against  indi- 
vidual to  enjoin  interference  with  operation  of  railroad. 

Judicial  notice. 

Cited  in  footnote  to  Jamieson  v.  Indiana  Natural  Gas  &  Oil  Co.  12  L.  R.  A.  65?. 
which  holds  that  judicial  notice  will  be  taken  that  natural  gas  is  dangerous 
agency. 

7  L.  R.  A.  209,  FISKE  v.  FIRST  NAT.  BANK,  133  Pa.  241,  19  Atl.  554 

Technical  pbrases. 

Cited  in  McDonough  v.  Jolly  Bros.  165  Pa.  548,  30  Atl.  1048,  holding  paving 
contractor  may  show  trade  meaning  of  provision  to  prepare  neces.sarj'  beds  of 
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gravel,  sand,  or  other  material  required  for  said  paving;  Tfhorley  v.  Karper,  20 
Pa.  ^uper.  Ct.  349,  holding  tenant  under  ambiguous  lease  entitled  to  way-going 
crop;  Rastetter  v.  Reynolds,  160  Ind.  136,  66  N.  E.  612,  holding  evidence  of  cus- 
tom admissible  to  show  dimensions  of  elm  strips  purchased  were  to  be  taken  when 
sawed  green. 

Distinguished  in  Silliman  v.  Whitmer,  11  Pa.  Super.  Ct.  261,  holding  evidence 
of  local  usage  to  regard  tramway  as  personalty,  inadmissible  where  not  shown  to 
exist  at  time  of  contract. 

7  L.  R.  A.  210,  McCULLOUGH  v.  EXPRESSMEN'S  MUT.  BEN.  ASSO.  133  Pa. 
142,  19  Atl.  355. 

Constrvctioi^  of  inavrance  term  "aicknesa.** 

Cited  in  Robillard  v.  Societe  St.  Jean  Baptiste  de  Centreville,  21  R.  I.  350,  45 
L.  R.  A.  560,  79  Am.  St.  Rep.  806,  43  Atl.  635,  holding  "sickne»«»"  under  benefit 
association's  by-laws,  includes  insanity  and  mental  alienatioii. 

7  L.  R.  A.  211,  ROOP  v.  REAL  ESTATE  INVEST.  CO.  132  Pa.  496,  If  Atl>  278. 
Statntavy  rifflita  and  liability  of  feme  covert. 

Cited  in  Partick  v.  Smith,  165  Pa.  528,  30  Atl.  1044,  holding  wife  not  liable  on 
draft  and  note  indorsed  by  her  for  accommodation  of  husband;  Kohn  v.  Collison, 
1  Marv.  (Del.)  113,  27  Atl.  834,  holding  wife  not  liable  on  indorsement  of  hus- 
band's note  given  in  payment  of  his  sole  debt;  Schmidt  v.  Stutzbach,  10  Kulp. 
470;  and  Bodine  v.  Keats,  10  Kulp,  436,  opening  judgment  by  confession  against 
wife  on  debt  on  which  she  was  surety  for  husband;  Wiseman  v.  Fleischer 
S  Lane.  L.  Rev.  375,  10  Pa.  Co.  Ct.  301,  6  Kulp,  274,  setting  aside  confessed  judg- 
ment on  note  materially  altered  by  insertion  of  words  asserting  executions  in  pay- 
ment of  individual  indebtedness;  McCrea  v.  Sisler,  23  Pa.  Co.  Ct.  640,  holding 
wife's  judgment  note  as  surety  for  husband  not  support  judgment,  in  spite  of  sub- 
sequent agreement  in  behalf  of  separate  estate  to  pay,  on  assignment  of  claims 
against  husband;  Miller  v.  Billingfelt,  18  Lane.  L.  Rev.  380,  holding  judgment 
for  want  of  afSdavit  of  defense  cannot  be  entered  on  bond  where  one  of  defend- 

m 

ants  shows  herself  merely  surety  for  husband;  Walter  v.  Jones,  148  Pa,  590,  24 
Atl.  119,  holding  purchase  by  wife  from  vendee  at  sheriff's  sale  of  husband's  prop- 
erty, valid  against  his  creditors;  McCoy's  Estate,  11  Pa.  Co.  Ct  11,  1  Pa.  Dist. 
R.  61,  holding  husband  necessary  party  to  partition  proceedings  of  wife's  real  es- 
tate; Walter  v.  Kensinger,  10  Lane.  L.  Rev.  269,  11  Lane.  L.  Rev.  52,  13  Pa.  Go. 
Ct.  224,  holding  wife  cannot  name  damages  in  personal  action  for  injury  render- 
ing her  unable  to  do  household  work ;  Heacock  v.  Heacock,  108  Iowa,  545,  75  Am. 
St.  Rep.  273,  79  N.  W.  353,  holding  wife  cannot  validly  contract  with  husband 
for  services  where  his  disability  not  removed  by  statute;  Sweigart  v.  Conrad,  16 
Lane.  L.  Rev.  343,  striking  off  confessed  judgment  against  married  woman  on  her 
surety  note,  where  record  fails  to  show  statutory  liability;  Turner  v.  Laubagh,  6 
Kulp,  370,  11  Pa.  Co.  Ct.  634,  holding  married  woman  not  estopped  on  motion  for 
new  trial,  by  failure  to  request  judgment  on  pleadings  in  action  on  note  showing 
coverture  but  not  bringing  cose  within  statutory  liability. 

Cited  in  footnote  to  Kitchen  v.  Chapin,  57  L.  R.  A.  914,  which  holds  married 
^^'oman  liable  on  her  guaranty  of  note  owned  by  her  and  payable  to  her  order. 

Cited  in  note  (7  L.  R.  A.  640,  642)  on  wife's  capacity  to  contract. 

Distinguished  in  Glassmire  v.  Neill,  9  Lane.  L.  Rev.  29,  10  Pa.  Co.  Ct.  420, 
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upholding  judgment  entered  against  feme  covert  on  judgment  note  where  com- 
plaint brings  obligation  within  statutory  liability,  though  not  apparent  in  note; 
Krumrine  v.  Bottorf,  12  Pa.  Co.  Ct.  69,  holding  confessed  judgment  valid  where 
statements  accompanying  same  show  statutory  liability  in  addition  to  coverture; 
Kuhn  V.  Ogilvie,  178  Pa.  307,  35  Atl.  957,  holding  mortgage  by  wife  to  secure 
husband's  debt  binding;  Warder,  B.  &  G.  Co.  v.  Stewart,  2  Mary.   (Del.)   279, 
holding  wife  bound  on  note  executed  as  surety  for  husband ;  Packer  v.  Taylor,  12 
Pa.  Co.  Ct.  523,  holding  feme  covert  liable  on  promissory  note  given  in  purchase 
of  land;  Bauck  v.  Swan,  146  Pa.  450,  23  Atl.  242,  holding  broker  entitled  to  com- 
missions on  sale  of  married  woman's  property,  where  ratified  by  her;  Latrobe 
Bldg.  &  L.  Asso.  V.  Fritz,  152  Pa.  229,  25  Atl.  558,  holding  judgment  bond  exe- 
cuted by  feme  covert  to  secure  loan  for  improvements  on  separate  property,  valid ; 
Sterrett  v.  Schlotthauer,  10  Lane.  L.  Rev.  233,  and  Milligan  v.  Phipps,  153  Pa. 
211,  25  Atl.  1121,  holding  mechanic's  lien  valid  without  describing  owner  as  mar- 
ried woman  and  work  essential  to  separate  estate;  Bankard  v.  Shaw,  109  Pa.  629, 
49  Atl.  230,  Affirming  23  Pa.  Co.  Ct.  566,  holding  judgment  on  note  given  by 
feme  covert  in  settlement  of  mechanic's  lien  enforceable  against  her  separate 
property  in  spite  of  voluntary  conveyance  to  children;  Reed  v.  Stouffer,  14  Pa. 
Co.  Ct.  508,  11  Lane  L.  Rev.  253,  holding  contract  for  sale  of  land  jointly  owned 
by  husband  and  wife  specifically  enforceable,  without  separate  acknowledgment 
of  contract  by  wife;  Guignon  v.  Covell,  10  Pa.  Co.  Ct.  196,  opening  judgment  for 
reception  of  evidence  where  allegation  that  defendant's  note  mere  guaranty  of 
husband's  debt,  controverted;  Koechling  v.  Henkel,  144  Pa,  219,  22  Atl.  808,  hold- 
ing stranger  cannot  impeach   judgment   regular  on«  face  confessed  by  married 
woman;  Breckwoldt  v.  Morris,  149  Pa.  293,  24  Atl.  300,  holding  married  woman 
cannot  attack  prima  facie  valid  judgment  in  collateral  action  against  sheriff  for 
trespass  in  levying  thereunder. 

Disapproved  in  Sweigart  v.  Conrad,  17  Lane.  L.  Rev.  66,  refusing  to  go  behind 
record  to  discover  defendant's  coverture  on  motion  to  strike  off  judgment;  Mc- 
Intire  v.  Bimber,  8  Lane.  L.  Rev.  227,  9  Pa.  Co.  Ct.  464,  refusing  to  strike  off 
judgment  valid  on  its  face  for  failure  of  record  to  show  that  defendant  was  a 
married  woman  where  evidence  establishes  her  liability. 

7  L.  R.  A.  213,  UPDEGROVE  v.  PENNSYLVANIA  SCHUYLKILL  VALLEY  R. 
CO.  132  Pa.  540,  19  Atl.  283. 

Release  of  damaffes  on  arrant  of  rlffht  of  ^vay. 

Cited  in  McDonald  v.  Southern  California  R.  Co.  101  Cal.  215,  35  Pac.  643, 
holding  conveyance  of  right  of  way  as  already  operated  prevents  grantor  from 
complaining  of  private  nuisance  by  use  of  insufficient  bridge  then  in  existence; 
Kemp  V.  Pennsylvania  R.  Co.  156  Pa.  442,  32  W.  N.  C.  423,  26  Atl.  1074,  holding 
railroad  not  liable,  after  release,  for  obstruction  of  plaintiff's  way  across  tracks. 

Cited  in  note  (59  L.  R.  A.  868)  on  liability  for  damming  back  water  of  stream. 

Distinguished  in  Fremont,  E.  &  M.  Valley  R.  Co.  v.  Harlin,  50  Neb.  703,  36  L. 
R.  A.  420,  61  Am.  St.  Rep.  578,  70  N.  W.  263,  holding  release  of  damages  in  right- 
of-way  deed  should  have  no  greater  effect  than  judgment  in  condemnation  proceed- 
ing; McMinn  v.  Pittsburgh,  M.  &  Y.  R.  Co.  147  Pa.  11,  23  Atl.  325,  holding  re- 
lease does  not  absolve  railroad  from  subsequent  negligence  in  failing  to  make 
proper  or  sufficient  drains  or  culverta. 
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7  L.  R.  A.  214,  ADAMS  EXP.  CO.  ▼.  HARRIS,  120  Ind.  73,  16  Am.  St.  Rep.  315, 

21  N.  E.  340. 
Snttkeieikcy  of  pleadinar* 

Cited  in  Continental  Ins.  Co.  v.  Miller,  4  Ind.  App.  557,  30  N.  E.  718,  holding 
averments  of  complaint  sufficient  plea  of  tender  of  money  due  on  instalment  note 
to  keep  policy  alive;  Smythe  v.  Scott,  124  Ind.  184,  24  N.  E.  685,  holding  trustees 
of  commandery  of  Knights  Templar  a  corporation  entitled  to  sue  its  treasurer 
for  wrongful  conversion  of  its  funds. 

Distinguished  in  Bascom  v.  Toner,  5  Ind.  App.  234,  31  N.  E.  856,  holding  the 
Christian  name  of  the  plaintiff  must  be  given  in  the  complaint. 

Disapproved  in  State  v.  Chicago,  M.  &  St.  P.  R.  Co.  4  S.  D.  263,  46  Am.  St. 
Rep.  783,  56  N.  W.  894,  holding  incorporation  of  company  must  be  alleged  in  the 
complaint. 

Carrier's  liability. 

Cited  in  Bird  v.  Southern  R-  Co.  99  Tenn.  725,  63  Am.  St.  Rep.  856,  42  S.  W. 
451,  holding  intermediate  carrier  liable  for  loss  of  trees  held  for  freight  without 
notification  to  shipper. 

Competency   of   employee's   declaration    affainat    company. 

Cited  in  Missouri  P.  R.  Co.  v.  Gernan,  84  Tex.  143,  19  S.  W.  461,  holding  dec- 
larations of  freight  agent  of  railway  competent  evidence  against  railway  in 
action  for  loss  of  cotton. 

Carrier's  contract  for  limited  liability. 

Cited  in  Pacific  Exp.  Co.  v*,  Foley,  46  Kan.  476,  12  L.  R,  A.  807,  26  Am.  St.  Rep. 
107,  26  Pac.  665  (dissenting  opinion),  majority  holding  express  company  may 
limit  its  liability  for  all  loss  in  excess  of  $50  for  property  transported;  Adams 
Exp.  Co.  v.  Carnahan,  29  Ind.  App.  611,  94  Am.  St.  Rep.  279,  63  N.  E.  245,  hold- 
ing contract  limiting  liability  strictly  construed  against  carrier  when  value  of 
property  expressed  at  greater  value  than  $50;  Adam's  Exp.  Co.  v.  Carnahan,  29 
Ind.  App.  610,  94  Am.  St.  Rep.  279,  63  N.  E.  245,  holding  carrier  can  limit  its 
liability  as  to  value  of  property  transported;  Louisville,  N.  A.  &,  C.  R.  Co.  v. 
Nicholai,  4  Ind.  App.  124,  51  Am.  St.  Rep.  206,  30  N.  E.  424,  holding  jury  might 
infer  neglv^enoe  by  carrier  not  accounting  or  attempting  to  account  for  failure 
to  deliver  Vrunk;  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Viers,  113  Ky.  535,  68  S.  W. 
469,  holding  connecting  carrier,  which  does  not  limit  its  liability,  receives  stock 
under  terms  of  contract  with  initial  carrier. 

Cited  in  footnote  to  Union  State  Bank  v.  Fremont,  £.  Sl  M.  Valley  R.  Co.  59 
L.  R.  A.  939,  which  sustains  initial  carrier's  right  to  limit  liability  to  own  line. 

7  L.  R.  A.  217,  EQUITABLE  L.  ASSUR.  SOC.  v.  HAZLEWOOD,  75  Tex.  338, 

16  Am.  St.  Rep.  893,  12  S.  W.  621. 
IVarrantiea. 

Cited  in  Phoenix  Assur.  Co.  ▼.  Coffman,  10  Tex.  Civ.  App.  637,  32  S.  W.  810, 
holding  negative  to  question  whether  insurance  had  been  refused  does  not  void 
policy  if  refusal  was  on  ground  that  that  kind  of  property  was  not  insured; 
Mutual  L.  Ins.  Co.  v.  Baker,  10  Tex.  Civ.  App.  520,  31  S.  W.  1072,  holding  false 
warranty  renders  policy  void  though  untruth  due  to  inadvertence;  Phoenix 
Assur.  Co.  V.  Coffman,  10  Tex.  Civ.  App.  634,  32  S.  W.  810,  holding  warranty  to 
keep  watchman  on  premises  not  false  because  found  asleep  at  time  of  fire;  holding 
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materiality  of  warranties  will  not  be  considered;  Kansas  Mut.  L.  Ins.  Co.  v. 
Coalson,  22  Tex.  Civ.  App.  70,  64  S.  W.  388,  holding  that  warranties  will  be 
strictly  limited  to  precise  undertaking  of  party;  Brown  v.  Palatine  Ins.  Co.  89 
Tex.  595,  35  S.  W.  1060,  holding  language  selected  by  insurer  will  be  construed 
most  favorably  to  assured;  Bills  v.  Hibemia  Ins.  Co.  87  Tex.  551,  29  L.  R.  A, 
707,  47  Am.  St.  Rep.  121,  29  S.  W.  1063,  holding  language  to  bring  about  for- 
feiture strictly  construed. 

Cited  in  footnotes  to  Sternaman  v.  Metropolitan  L.  Ins.  Co.  57  L.  R.  A.  318, 
which  denies  insurer's  right  to  rely  on  warranty  by  applicant  that  answers  prop- 
erly recorded,  where  medical  examiner  knew  otherwise;  Home  Ins.  Co.  v.  Han- 
cock, 52  L.  R.  A.  665,  which  holds  statement  that  life  tenant  has  fee-simple  title 
to  insured  property  »ot  avoid  policy  where  agent  knew  facts;  Globe  Mut.  L.  Ins. 
Asso.  V.  Wagner,  52  L.  R.  A.  649,  which  holds  policy  not  avoided  by  false  state- 
ment that  none  of  applicant's  brothers  dead. 

Cited  in  notes  (10  L.  R.  A.  668)  on  warranty  of  truth  of  representations  by 
insured;  (16  L.  R.  A.  37,  38)  on  effect  of  knowledge  by  insurer's  agent  of  falsity 
of  statements  in  application. 

Iiraarerinar  policy. 

Cited  in  Hinton  v.  Mutual  Reserve  Fund  Life  Asso.  135  N.  C.  324,  65  L.  R.  A. 
166,  47  S.  E.  474,  holding  policy  taken  out  by  one  having  no  insurable  interest 
in  life  of  insured,  invalid. 

Cited  in  note   ( 12  L.  R.  A.  410)   on  invalidity  of  wager  policy. 

Iiriieii  Insured  estopped. 

Cited  in  i^itzmaurice  v.  Mutual  L.  Ins.  Co.  84  Tex.  65,  19  S.  W.  301,  holding 
affirmance  by  insured  of  correctness  of  statements  in  application  binding  even  if 
known  to  be  false  to  agent. 

Iiriien  insurer  estopped. 

Cited  in  Mutual  L.  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ.  App.  50,  27  S.  W.  286, 
holding  company  bound  by  answers  dictated  by  its  own  medical  examiner;  New 
York  L.  Ins.  Co.  v.  Russell,  23  C.  C.  A.  54,  40  U.  S.  App.  530,  77  Fed.  106,  holding 
company  bound  by  facts  disclosed  *to  agent  and  medical  examiner  though  answer 
directed  by  latter  wrong;  Mutual  Ben.  L.  Ins.  Co.  v.  Robison,  22  L.  R.  A.  331, 
7  C.  C.  A.  469,  19  U.  S.  App.  266,  58  Fed.  730,  holding  company  estopped  from 
taking  advantage  of  either  error  or  blunder  of  examiner  in  writing  answers  when 
correct  answers  given;  Providence  Life  Assur.  Soc.  v.  Reutlinger,  58  Ark.  543, 
25  S.  W.  835,  holding  company  estopped  from  alleging  falsity  of  answers  to  ques- 
tions of  medical  examiner  to  whom  correct  answers  made. 

Cited  in  footnote  to  Follatt  v.  United  States  Mut.  Acci.  Asso.  12  L.  R.  A.  315, 
which  holds  representation  of  freedom  from  infirmity  waived  by  agent's  knowledge 
of  applicant's  deafness.  • 

Cited  in  notes  (30  L.  R.  A.  636)  on  effect  of  riders  or  slips  attached  to  in- 
surance policy;    (10  L.  R.  A.  610)   on  employment  of  clerks  by  insurance  agent. 

Insurable  interest. 

Cited  in  Crosswell  v.  Connecticut  Indemnity  Asso.  51  S.  C.  116,  28  S.  E.  200, 
holding  son's  insurable  interest  on  mother's  life  supports  assignment  by  bene- 
ficiary of  policy  procured  by  mother  on  own  life  for  benefit  of  daughter;  Cheeves 
V.  Anders,  87  Tex.  291,  47  Am.  St.  Rep.  107,  28  S.  VV.  274,  holding  surviving 
partner  has  interest  in  so  much  of  policy  issued  on  life  of  deceased  copartner  as 
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was  paid  in  premiums  by  partnership ;  Mutual  L.  Ins.  Co.  v.  Blodgett,  8  Tex.  Cir. 
App.  49,  27  S.  W.  286,  holding  beneficiary  without  insurable  interest  will  be 
treated  as  trustee  to  collect  proceeds  of  policy  for  those  legally  entitled;  Ex- 
change Bank  v.  Loh,  104  Ga.  453,  44  L.  R.  A.  376,  31  S.  £.  469,  holding  creditor's 
insurable  interest  in  life  of  debtor  does  not  exceed  indebtedness;  Goldbaum  v. 
Blum,  79  Tex.  641,  15  S.  W.  564,  holding  widow  and  children  entitled  to  balance 
of  proceeds  of  life  insurance  policy  after  payment  of  debt  for  which  it  was  taken 
out;  Cameron  v.  Barcus,  31  Tex.  Civ.  App.  49,  71  S.  W.  423,  holding  community- 
debt  creditor  of  deceased 'husband  without  insurable  interest  in  life  of  the  wife; 
Farmers'  &  T.  Bank  v.  Johnson,  118  Iowa,  284,  91  N.  W.  1074,  denying  right  of 
daughter,  as  beneficiary  in  policy  of  father,  to  deny  her  insurable  interest  after 
assignment  of  policy. 

Cited  in  footnotes  to  Mutual  Reserve  Fund  Life  Asso.  ▼.  Hurst,  20  L.  R.  A.  761, 
which  holds  assignee's  insurable  interest  as  creditor  not  condition  of  recovery  on 
policy;  Hurd  v.  Doty,  21  L.  R.  A.  746,  which  denies  right  of  trustee  receiving 
proceeds  of  insurance  policy  to  refuse  payment  to  beneficiaries  as  having  no  in- 
surable interest;  Adams  v.  Reed,  35  L.  R,  A.  692,  which  holds  woman  has  in- 
surable interest  in  life  of  son-in-law. 

Cited  in  note  (26  L.  R.  A.  630)  on  right  to  take  life  insurance  for  benefit  of 
stranger. 

Cbarare  to  Jury. 

Cited  in  Phoenix  Assur.  Co.  v.  Coffman,  10  Tex.  Civ.  App.  633,  32  S.  W.  810, 
holding  charge  to  jury  properly  limited  to  issues  presented  by  pleadings  and  evi- 
dence. 

Cited  in  note  (10  L.  R.  A.  669)  on  instructions  of  court  in  action  on  insurance 
policy. 

Wbat  peases  by  ajMlffmnent  of  policy. 

Cited  in  Cawthon  v.  Perry,  76  Tex.  385,  13  S.  W.  268,  holding  creditor  with 
assignment  of  policy  on  life  of  debtor  takes  only  amount  of  his  debt  with  pre- 
miums paid  by  him;  Crosswell  v.  Connecticut  Indemnity  Asso.  51  S.  C.  108,  28 
S.  E.  200,  holding  bona  fide  assignment  may  be  made  of  policy  with  consent  of 
parties;  New  York  L.  Ins.  Co.  v.  Rosenheim,  66  Mo.  App.  33,  holding  policy  may 
be  assigned  by  consent  of  parties  as  security  for  debt  to  amount  of  indebtedness; 
Stevens  v.  Germania  L.  Ins.  Co.  26  Tex.  Civ.  App.  159,  62  S.  W.  824,  holding 
assignment  of  policy  by  insured  and  contingent  beneficiary,  defeated  by  death  of 
latter. 

Cited  in  note   (9  L.  R.  A.  662)   on  assignability  of  life  insurance  policy. 

IVbat  la  Inanrance  company. 

Cited  in  note  (38  L.  R.  A.  33,  57)  on  whether  benefit  association  is  an  insur- 
ance company. 

7  L.  R.  A.  224,  ADAMS  v.  SEAMAN,  82  Cal.  636,  23  Pac.  63. 
Stlpvlatloiia  In  notea. 

Cited  in  Haber  v.  Brown,  101  Cal.  449,  35  Pac.  1035,  and  First  Nat.  Bank  v. 
Babcock,  fl4  Cal.  104,  28  Am.  St.  Rep.  94,  29  Pac.  415,  holding  note  stipulating  for 
attorney's  fee  in  case  of  suit  not  negotiable;  Randolph  v.  Hudson,  12  Okla.  626, 
74  Pac.  946,  holding  not  negotiable,  note  providing  for  interest,  if  not  paid  at 
maturity;  Prescott  v.  Grady,  91  Cal.  521,  27  Pac.  755,  holding  demand  necessary 
to  charge  maker  of  note  with  attorney's  fees  and  legal  expenses  stipulated  for 
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therein;  Mason  v.  Luce,  116  Cal.  238,  48  Pac.  72,  holding  valid,  stipulation  in 
note  for  payment  of  attorney's  fee  in  case  of  suit. 

Cited  in  footnote  to  Oppenheimer  v.  Farmers'  &  M.  Bank,  33  L.  R.  A.  767, 
which  holds  negotiability  of  note  not  affected  by  stipulation  for  attorneys'  fees, 
inoperative  until  maturity  and  dishonor. 

Cited  in  note  (8  L.  R.  A.  394)  on  stipulations  and  agreements  which  destroy 
negotiability. 

7  L.  R.  A.  226,  HERRMAN  v.  ROBERTS,  119  N.  Y.  37,  28  N.  Y.  S.  R.  843,  10 

Am.  St.  Rep.  801,  23  N.  E.  442. 
RlK'lits  and  dvtlefi  Incident  tif  eaaement. 

Cited  in  Harvey  v.  Crane,  85  Mich.  332,  12  L.  R.  A.  603,  48  N.  W.  582,  holding 
owner  of  private  road  may  fence  it  as  incident  to  the  reasonable  enjoyment  of 
it;  Abbott  v.  Jackson,  84  Me.  457,  24  Atl.  900,  holding  lessee,  and  not  lessor,  of 
slied  bound  to  keep  in  repair  crossing  over  railroad  leading  to  shed  and  exclusively 
used  by  lessee;  O'Shaughnessey  v.  O'Rourke,  36  Misc.  519,  73  N.  Y.  Supp.  1070, 
holding  owner  of  dominant  estate  has  no  right  to  remove  trees  growing  in  right 
of  way  without  notifying  owner  of  soil;  Rotch  v.  Livingston,  91  Me.  472,  40  Atl. 
426,  holding  grantee  of  right  of  way  is  entitled  to  its  use  for  entire  width  that 
it  is  laid  out  by  deed;  Weed  v.  McKeg,  37  Misc.  109,  74  N.  Y.  Supp.  250,  holding 
owner  of  servient  estate  may  build  such  arch  over  passageway  as  will  not  inter- 
fere with  its  reasonable  use;  Woodworth  v.  Grenesee  Paper  Co.  18  App.  Div.  512, 
46  N.  Y.  Supp.  99,  holding  riparian  owner  cannot,  after  using  water  of  stream, 
discharge  it  as  incident  to  the  right,  upon  land  of  adjoining  owner;  Wells  v. 
Tolman,  88  Hun,  441,  34  N.  Y.  Supp.  840,  holding  that  owner  of  soil  has  no  right 
to  sow  to  grain  a  permanent  road  the  use  of  which  is  granted  to  another,  and 
that  dominant  estate  can  repair  roadway  over  right  of  way;  Townsend  v.  Bell, 
70  Hun,  559,  24  N.  Y.  Supp.  193,  holding  reasonableness  of  use  of  water  by  ri- 
parian proprietor  must  be  determined  by  jury  or  trial  court. 
Conatrnctton  of  easement* 

Cited  in  Wells  v.  Tolman,  166  N.  Y.  639,  61  N.  E.  271,  holding  reservation  of 
right  of  way  so  qualified  as  to  apply  only  to  winter  months ;  Whitney  v.  Richard- 
son, 59  Hun,  605,  13  N.  Y.  Supp.  861,  holding  omission  of  words  ''heirs  and  as- 
signs" in  instrument  to  let  grantee  have  use  of  water  so  long  as  it  is  used  for  run- 
ning cheese  factory,  does  not  limit  grant;  Kinney  v.  Hooker,  65  Vt.  336,  36  Am. 
St.  Rep.  864,  26  Atl.  690,  holding  right  of  way  as  located  by  agreement  of  owner 
of  dominant  and  servient  estates  only  way  belonging  to  subsequent  grantee;  Im- 
maculate Conception  Church  v.  Sheffer,  88  Hun,  339,  34  N.  Y.  Supp.  724,  holding 
circumstances  surrounding  situation  of  property  when  easement  of  way  created 
property  admitted;  Hotchkiss  v.  Young,  42  Or.  452,  71  Pac.  324,  holding  grant  of 
right  of  way  does  not  authorize  construction  of  roadway  so  as  to  obstruct  existing 
irrigation  ditch. 

7  L.  R.  A.  229,  KURSHEEDT  v.  UNION  DIME  SAV.  INST.  118  N.  Y.  358,  28  N. 

Y.  S.  R.  933,  23  N.  E.  473. 
Rlfpht  to  redeem  by  reason  of  do-wer  rlfflit. 

Cited  in  Campbell  v.  Ellwanger,  81  Hun,  262,  30  N.  Y.  Supp.  792,  holding  wife, 
by  reason  of  inchoate  right  of  dower,  can  redeem  from  mortgagee  in  possessicm  un- 
der purchnse-money  mortgage  given  by  husband. 


926         L.  R.  A.  CASES  AS  AUTHORITIES.  [7  L.  R  A. 

Gllect  of  lis  pendens. 

Cited  in  Webster  v.  Pierce,  108  Wis.  414,  83  N.  W.  938,  holding  lis  pendens  in 
ejectment  action  does  not  bind  purchaser  of  defendant  in  that  action  prior  to  filing 
notice;  Jay  cox  v.  Smith,  17  App.  Div.  150,  45  N.  Y.  Supp.  299,  holding  notice  of 
lis  pendens  in  action  to  foreclose  equitable  lien  not  notice  to  one  claiming  under 
foreclosure  of  recorded  mortgage. 

7  L.  R.  A.  231,  KOONS  v.  MELLETT,  121  Ind.  685,  23  N.  E.  95. 

Notice  of  appeal  to  copartlea  of  record. 

Approved  in  Alexander  v.  Gill,  130  Ind.  488,  30  N.  E.  525;  Lowe  ▼.  Turpie,  147 
Ind.  692,  37  L.  R.  A.  245,  47  N.  E.  150;  Anderson  Glass  Co.  v.  Brakeman,  20  Ind. 
App.  237,  47  N.  E.  937,  —  each  refusing  to  dismiss  appeal  because  of  lack  of  no- 
tice to  parties  to  record  who  are  not  parties  to  judgment;  Bliss  v.  GrayBon,  25 
Nev.  340,  59  Pac.  888,  holding  notice  of  appeal  need  not  be  served  upon  the  co- 
defendants  not  appealing  as  to  whom  action  dismissed  over  appellant's  objection 
before  judgment;  Brown  v.  Trexler,  132  Ind.  109,  30  N.  E.  418,  dismissing  ap- 
peal where  notice  not  given  to  coparty  to  judgment;  Cooper  v.  Peterson,  7  Ind- 
App.  416,  34  N.  E.  746,  dismissing  appeal  in  action  on  benefit  certificate  against 
insurer,  administrator,  etc.,  because  notice  not  given  to  administrator;  Holloran 
V.  Midland  R.  Co.  129  Ind.  276,  28  N.  £.  549,  holding  appeal  by  part  of  several 
coparties  without  notice  to  others  not  validated  by  filing  written  appearance  of 
party  not  appealing  after  expiration  of  time  limited  for  appeals. 

Appeals  In  proceedlnarH  for  settlement  of  estates. 

Approved  in  Simmons  v.  Beazel,  125  Ind.  363,  25  N.  E.  344,  holditig  appeal  in 
action  by  executrix  to  have  will  construed,  not  in  proceeding  for  settlement  of 
estates;  Rogers  v.  State,  26  Ind.  App.  147,  59  N.  E.  334,  and  Swindle  v.  State,  15 
Ind.  App.  416,  44  N.  E.  60,  both  holding  appeal  in  action  upon  bond,  not  in  mat- 
ter growing  out  of  decedents'  estates;  Mark  v.  North,  155  Ind.  577,  57  N.  E.  902, 
holding  action  by  administrator  to  recover  assets  taken  from  decedent  by  wrong- 
ful act,  not  connected  with  settlement  of  estate;  Roach  v.  Clark,  150  Ind.  96,  65 
Am.  St.  Rep.  353,  48  N.  E.  796,  and  Mason  v.  Roll,  130  Ind.  262,  29  N.  E.  1135, 
both  holding  appeal  in  action  to  quiet  title,  not  in  matter  connected  with  dece- 
dent's estates;  Galetine  v.  Wood,  137  Ind.  535,  35  N.  £.  901,  holding  appeal  in 
administrator's  action  to  sell  land  and  set  aside  fraudulent  conveyances,  is  gov- 
erned by  decedent's  act;  Paxton  v.  T^ler,  20  Ind.  App.  459,  50  N.  E.  45,  dismissing 
appeal  in  proceeding  by  widow  to  obtain  moneys  paid  on  claims  against  estate, 
to  which  administrator  is  not  party;  Merritt  v.  Straw,  6  Ind.  App.  361,  33  N.  E. 
657,  holding  appeal  in  action  by  administrator  on  decedent's  note,  not  concerning 
settlement  of  estate;  Harrison  Nat.  Bank  v.  Culbertson,  147  Ind.  615,  45  N.  E. 
657,  holding  action  to  recover  from  residuary  devisees  upon  testator's  liability, 
within  decedent's  act  as  to  appeal;  Bollenbacher  v.  Whisnand,  148  Ind.  379,  47 
N.  E.  706,  dismissing  appeal  in  proceeding  by  administrator  to  sell  real  estate, 
because  not  brought  under  statute  regulating  settlement  of  decedent's  estates; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Etzler,  4  Ind.  App.  32,  34  N.  E.  669,  holding  appeal 
in  action  for  injuring  animals,  not  within  statute  concerning  decedent's  estates 
where  plaintiff  dies  pending  action;  Walker  v.  Steele,  121  Ind.  446,  23  N.  E.  271, 
holding  action  by  administrator  to  recover  note  and  mortgage  assigned  by  dece- 
dent, within  statute  governing  appeals  in  civil  actions. 


229-235.]  L.  R  A.  CASES  AS  AUTHORITIES.  927 

Llena  upon   dlatrlbntive  sbares. 

Approved  in  Armiger  v.  Reitz,  91  Md.  343,  46  Atl.  990,  holding  creditors  of 
legatee  indebted  to  estate  in  excess  of  distributive  share,  not  entitled  to  sale  of 
legatee's  interest  or  a  receiver  therefor;  Fjscus  v.  Moore,  121  Ind.  555,  7  L.  R.  A. 
237,  footnote  p.  235,  23  N.  E.  362  (distinguished  in  dissenting  opinion),  holding 
mortgage  on  undivided  interest  in  land,  taken  pending  settlement  of  estate  with 
knowledge  of  heir's  indebtedness  to  estate,  subject  to  deduction  of  heir's  debt 
from  distributive  share;  Dimmick  v.  Rosenfeld,  34  Or.  104,  55  Pac.  100,  holding 
lands  not  subject  to  execution  on  prior  judgment  against  agent  taking  title  in 
himself  without  principal's  knowledge,  and  then  conveying  to  principal;  Whip- 
perman  v.  Dunn,  124  Ind.  356,  24  N.  E.  166,  holding  lien  of  judgment  creditor 
subject  to  equities  at  rendition  of  judgment;  Huffman  v.  Copeland,  139  Ind.  231, 

38  N.  E.  861,  holding  agreement  by  husband  with  wife  to  take  specified  sum  of 
money  in  lieu  of  interest  in  her  land  which  would  descend  to  him  by  law,  binding 
on  his  judgment  creditors;  Clapp  v.  Hadley,  141  Ind.  32,  50  Am.  St.  Rep.  308, 

39  N.  E.  504,  holding  mortgagor  not  entitled  to  surplus  over  amount  of  decree 
on  senior  mortgage  where  same  not  in  excess  of  both  mortgages;  Taylor  v.  Mc- 
Grew,  29  Ind.  App.  327,  64  N.  E.  651,  holding  that  judgment  lien  upon  legatee's 
interest  in  land  attached  to  proceeds  of  sale  thereof  in  hands  of  executor. 

Cited  in  footnote  to  Oxsheer  v.  Nave,  37  L.  R.  A.  98,  which  sustains  right  to 
set  off  indebtedness  of  distributee  against  distributive  share  although  purchased 
by  creditor. 

Set-oir  of  legatee's   indebtedness  to  estate. 

Approved  in  Holmes  v.  McPheeters,  149  Ind.  590,  49  N.  E.  452,  and  New  v.  New, 
127  Ind.  588,  27  N.  E.  154,  both  holding  distributee  not  entitled  to  distributive 
share  while  indebted  to  the  estate;  Neely  v.  Boyce,  128  Ind.  12,  27  N.  E.  169, 
holding  will  creating  life  estate  with  remainder  over  creates  rights  devested  only 
in  case  sale  necessary  to  pay  debts,  costs,  or  sum  provided  by  the  will  to  be  paid ; 
Fiscus  V.  Fiscus,  127  Ind.  285,  26  N.  E.  831,  directing  deduction  from  distributive 
share  of  judgpnent  debt  within  distributee's  exemptions. 

Cited  in  footnotes  to  Ainsworth  v.  Bank  of  California,  39  L.  R.  A.  686,  which 
authorizes  setting  off  against  claim  due  estate  debt  due  from  deceased  though  im- 
mature at  time  of  death;  Gosnell  v.  Flack,  18  L.  R.  A.  158,  which  authorizes  set- 
off against  distributive  share  of  debt  due  from  insolvent;  Webb  v.  Fuller,  22  L. 
K  A.  177,  which  authorizes  set-off  of  amount  due  by  legatee  against  distributive 
share ;  Re  Baily,  22  L.  R.  A.  444,  which  holds  legacy  to  cosurety  subject  to  deduc- 
tion for  proportionate  share  of  amount  paid  by  testator. 

7  L.  R.  A.  235,  FISCUS  v.  MOORE,  121  Ind.  547,  23  N.  E.  362. 
Deduction  of  debt  from  distributive  sbnre. 

Approved  in  Re  Lietman,  149  Mo.  119,  73  Am.  St.  Rep.  374,  50  S.  W.  307,  hold- 
ing that  debts  of  insolvent  legatee  should  be  deducted  from  distributive  share; 
Fiscus  V.  Fiscus,  127  Ind.  284,  26  N.  E.  831,  directing  deduction  from  distributive 
share,  of  judgment  debt  within  distributee's  exemptions;  Holmes  v.  McPlieeters, 
149  Ind.  590,  49  N.  E.  452,  and  New  v.  New,  127  Ind.  586,  27  N.  E.  164,  both 
holding  distributee  not  entitled  to  receive  distributive  share  while  indebted  to 
estate;  Hopkins  v.  Thompson,  73  Mo.  App.  405,  holding  administrator  may  apply 
distributive  share  from  sale  of  real  estate  on  debt  due  from  devisee. 
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Cited  in  footnotes  to  Re  Baily,  22  L.  R.  A.  444,  which  holds  legacy  to  cosurety 
subject  to  deduction  for  proportionate  share  of  amount  paid  by  testator;  Ains- 
worth  V.  Bank  of  California,  39  L.  R.  A.  686,  which  authorizes  setting  off  against 
claim  due  estate  debt  due  from  deceased  though  immature  at  time  of  death; 
Gosnell  v.  Flack,  18  L.  R.  A.  158,  which  authorizes  set-off  against  distributive 
share  of  debt  due  from  insolvent;  Webb  v.  Fuller,  22  L.  R.  A.  177,  which  author- 
izes set-off  of  amount  due  by  legatee  against  distributive  share. 
Set-oir  of  heir**  Indebtednemi  aar«>iB«t  mortcavec. 

Approved  in  Moore  v.  Moore,  155  Ind.  264,  57  N.  E.  242,  holding  vendee  under 
agreement  of  sale  n^-ith  administrator  and  heirs,  without  lien  for  value  of  im- 
provements on  proceeds  of  sale  of  real  estate  to  pay  debts ;  Green  v.  Brown,  146 
Ind.  10,  44  N.  E.  805,  holding  decree  in  partition  pending  settlement  of  decedent's 
estate,  does  not  preclude  administrator  from  asserting  estate's  liens  against  realty 
partitioned;  Oxsheer  v.  Nave,  90  Tex.  572,  37  L.  R.  A.  101,  footnote  p.  98,  40  S. 
W.  7,  which  sustains  right  to  set  off  indebtedness  of  distributee  against  distribu- 
tive share  although  purchased  by  creditor. 
Re»l  estmte  la  snbjeet  to  decedent's  debta. 

Approved  in  Moore  v.  Moore,  155  Ind.  263,  57  N.  £.  242,  holding  decedent's  real 
and  personal  estate  equally  chargeable  with  payment  of  debts  although  personal 
estate  must  be  first  exhausted;  Rowland  v.  Swope,  39  HI.  App.  517,  holding  that 
real  estate  cannot  be  here  sold  for  payment  of  debts  of  decedent  where  personalty 
is  sufficient  if  not  wasted. 

Cited  in  note  (21  L.  R.  A.  323)  as  to  set-off  on  mortgage  foreclosure. 

7  L.  R.  A.  240,  STATE  ea  rel  CLARK  v.  HAWORTH,  122  Ind.  462,  23  N.  E.  946, 

Followed  without  discussion  in  Knox  County  v.  Johnson,  124  Ind.  148,  7  L.  R. 
A.  685,  19  Am.  St.  Rep.  88,  24  N.  E.  148;  State  ex  rel.  Snoke  v.  Blue,  122  Ind. 
6dO,  23  N.  £.  963;  State  ex  rel  Spears  v.  Taylor,  122  Ind.  600,  23  N.  £.  963. 
Jvdietal  control  of  learlaUitlT'e  discretion. 

Approved  in  Forsyth  v.  Hammond,  18  C.  C.  A.  179,  34  U.  S.  App.  552,  71  Fed. 
446,  holding  that  courts  cannot  exercise  legislative  power  to  establish  municipal 
corporations;  Jamieson  v.  Indiana  Natural  Gas  &  Oil  Co.  128  Ind.  562,  12  L.  B. 
A.  654,  3  Inters.  Com.  Rep.  615,  28  N.  E.  76,  holding  regulation  of  pressure  of 
natural  gas  transported  in  pipes,  within  police  power  of  legislature  exercisable 
in  discretion  if  without  oppression;  State  ex  rel.  Terre  Haute  v.  Kolsem,  130 
Ind.  442,  14  L.  R.  A.  570,  29  N.  E.  595,  upholding  right  of  legislature  to  deter- 
mine whether  or  not  a  general  law  is  applicable  to  subject  on  which  special  laws 
are  not  prohibited;  Blue  v.  Beach,  155  Ind.  133,  50  L.  R.  A.  70,  80  Am.  St.  Rep. 
195,  56  N.  E.  89,  holding  power  in  administrative  boards  to  adopt  reasonable  rules 
and  regulations,  not  improper  delegation  of  authority;  Morris  v.  Powell,  125 
Ind.  302,  9  L.  R.  A.  335,  25  N.  E.  221  (dissenting  opinion),  majority  holding  law 
imposing  extra  burdens  and  hardships  upon  voters  absent  from  state  or  chang- 
ing residence,  invalid;  Carr  v.  State,  127  Ind.  209,  11  L.  R.  A.  372,  22  Am.  St. 
Rep.  624,  26  N.  E.  778,  holding  right  to  compel  auditing  and  payment  of  claim 
against  state,  dependent  upon  existence  of  appropriation  therefor. 

Cited  in  note  (13  L.  R.  A.  169)  as  to  appropriation  of  state  revenues. 
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Bllect  of  exercise  of  levlslatlve  power. 

Approved  in  State  ew  rel.  Harrison  v.  Menaugh,  151  Ind.  270,  43  L.  R.  A.  412,  61 
N.  E.  117,  holding  reasonable  change  in  time  of  holding  township  elections  from 
that  fixed  by  previous  statute,  legitimate  exercise  of  legislative  power. 

PnblicHMskool  uyutenk. 

Approved  in  Campana  v.  Calderhead,  17  Mont.  661,  36  L.  R.  A.  281,  44  Pac. 
83,  holding  legislature  not  required  to  adopt  uniform  text-books,  by  constitutional 
requirement  of  general,  uniform,  and  thorough  system  of  public  free  common 
schools;  State  ew  rel.  Warren  v.  Ogan,  159  Ind.  123,  63  N.  E.  227,  holding  office 
of  school  trustees  not  vacated  by  incorporation  of  town  as  city. 

Synopsised  in  Leeper  v.  State,  103  Tenn.  633,  48  L.  R.  A.  174,  63  S.  W.  962, 
upholding  validity  of  statute  prescribing  uniform  text-books. 

Cited  in  note  (36  L.  R.  A.  277)  as  to  adoption  of  text-books  for  public  schools. 

Impoaltlon  of  duties  upon  public  ofllcers. 

Approved  in  Chambers  v.  State,  127  Ind.  367,  11  L.  R.  A.  614,  26  N.  E.  893, 
holding  office  of  school  trustee  of  incorporated  town  within  constitutional  prohi* 
bition  against  holding  two  lucrative  offices.  * 

MonopolletR. 

Approved  in  Patterson  v.  Wollmann,  6  N.  D.  619,  33  L.  R.  A.  540,  67  N.  W. 
1040,  holding  that  granting  of  exclusive  ferry  franchises  not  within  constitutional 
prohibition  of  monopoly  although  monopoly  results  incidentally;  Rand,  M.  &  Co. 
V.  Hartranft,  29  Wash.  598,  70  Pac.  77,  upholding  validity  of  contract  between 
school  board  and  publishers  for  certain  text-books  for  five  years. 

Cited  in  note  (0  L.  R.  A.  38)  as  to  monopolies. 

Comatmctlon  of  atatntes. 

Approved  in  People's  Nat.  Bank  v.  Ayer,  24  Ind.  App.  219,  66  N.  E.  267,  hold- 
ing act  providing  that  sewer  assessments  "may"  be  made  to  rim  twenty  years  and 
that  bonds  to  anticipate  same  "may  also"  be  issued  payable  during  like  period, 
not  mandatory;  State  ex  rel.  Stephens  v.  Moore,  96  Mo.  App.  434,  70  S.  W.  512, 
construing  marriage-license  act  to  require  recording  of  licenses,  although  record- 
ing not  specified  in  direct  words. 

7  L.  R.  A.  257,  WHITE  v.  CHICAGO,  ST.  L.  &  P.  R.  CO.  122  Ind.  317,  23  N.  E. 

782. 
Ekiaeiiieiit   In  atreeta. 

Approved  in  Chicago  &  I.  C.  R.  Co.  v.  Hunter,  128  Ind.  220,  27  N.  E.  477,  and 
Porter  v.  Midland  R.  Co.  125  Ind.  479,  25  N.  E.  556,  both  holding  all  injuries  re- 
sulting from  appropriation  of' land  for  right  of  way  should  be  included  in  one 
.assessment;  Burkam  v,  Ohio  &  M.  R.  Co.  122  Ind.  346,  23  X.  E.  799,  holding  that 
abutting  owner  not  damaged  by  construction  of  railroad  in  street,  has  no  action 
therefor;  New  Castle  v.  Lake  Erie  &  W.  R.  Co.  155  Ind.  25,  57  N.  E.  516,  holding 
that  municipalities  may  authorize  reasonable  use  of  highway  for  steam  railroad 
laid  longitudinally;  Noblesville  v.  Lake  Erie  &  W.  R.  Co.  130  Ind.  6,  29  N.  E.  484, 
holding  right  to  lay  tracks  in  street  not  lost  although  second  track  not  laid  tmtil 
more  than  twenty  years  after  grant;  Haus  v.  JefTersonville,  M.  &  I.  R.  Co.  138 
Ind.  311,  37  N.  E.  806,  holding  all  damages  from  appropriation  or  use  of  alley 
for  railway,  within  release  of  all  claims  and  demands  past  or  present  for  damages 
by  granting  of  right  of  way;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Huddleston,  21 
Ind.  App.  027,  69  Am.  St.  Rep.  385,  62  N.  E.  1008,  holding  that  compensation 
for  all  injuries  from  construction  and  operation  of  railroad  includes  necessary 
L.  R.  A.  Au. — Vol.  I. — 59. 
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changes  in  roadbed  and  culverts;  Hileman  v.  Chicago  G.  W.  R.  Co.  113  Iowa,  594, 
85  X.  W.  800,  holding  abutter's  grant  of  right  to  construct  and  maintain  railroad 
in  highway  covers  any  legitimate  increase  in  use  therefor,  including  sidetrack: 
Chicago,  St.  L.  &  P.  R.  Co.  ▼.  £isert,  127  Ind.  162,  26  N.  E.  759,  holding  au- 
thorization to  construct  railway  in  street,  so  that  "line  of  the  railroad"  not  near 
curb,  includes  one  or  more  tracks;  Rehman  v.  New  Albany  Belt  &  Terminal  R. 
Co.  8  Ind.  App.  213,  35  N.  E.  292,  holding  present  and  prospective  damages  pre- 
sumed assessed  in  proceeding  under  writ  of  assessment. 

Cited  in  note  (17  L.  R.  A.  475,  481)  as  to  what  use  of  a  street  or  highway 
constitutes  an  additional  burden. 

ReT'ersal  for  erromeova  conclusion  of  la-w. 

Approved  in  Smiley  v.  Barker,  28  C.  C.  A.  13,  56  U.  8.  App.  125,  83  Fed.  687^ 
holding  that  a  just  judgment,  warranted  by  record  and  facts,  will  not  be  over- 
thrown because  based  on  wrong  reason;  Nelson  v.  Cottingham,  152  Ind.  138,  52 
N.  E.  702,  holding  that  motion  for  judgment  upon  general  finding  will  furnish 
grounds  for  reversal. 

street  as  n  "biarli'way.'' 

Approved  in  Indianapolis  v.  Higgins,  141  Ind.  11,  40  N.  E.  671,  holding  "high- 
way" in  criminal  statute  includes  sidewalk. 

7  L.  R.  A.  262,  LAFLIN  &  R.  POWDER  CO.  v.  TEARNEY,  131  111.  322,  19  Am. 
St.  Rep.  34,  23  N.  E.  389. 

Salllclency  of  declaration. 

Cited  in  Chicago,  W.  &  V.  Coal  Co.  v.  Glass,  34  111.  App.  370,  holding  plea  gt 
general  issue  after  demurrer  waiver  of  right  to  question  sufficiency  of  declaration. 

Inatrnctlon  referrinar  to  pleadlnsra. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Cleveland,  92  111.  App.  318,  holding  that 
'an  instruction  to  find  for  plaintiff  if  he  had  made  out  his  case  as  laid  down  in 
his  declaration,  erroneous;  Chicago  &  A.  R.  Co.  v.  Harrington,  192  111.  26,  61 
N.  E.  622,  holding  instructions  based  on  theory  in  plaintiff's  declaration  not 
erroneous  if  summarizing  all  essential  facts;  Suburban  R.  Co.  v.  Balkwill,  195 
111.  639,  63  N.  E.  389,  and  Central  R.  Co.  v.  Bannister,  195  111.  50,  62  N.  E.  804, 
upholding  instructions  for  recovery  if  facts  are  found  as  laid  in  declaration. 

Liability   for  nnlsancea. 

Cited  in  John  Morris  Co.  v.  Burgess,  44  111.  App.  40,  holding  boiler  owner  only 
required  to  use  ordinary  care  with  reference  to  its  safety,  and  competency  of  serv- 
ants managing  it;  Belvidere  Gaslight  &  Fuel  Co.  v.  Jackson,  81  111.  App.  429, 
holding  reasonable  care  in  erection  of  gas  plant  not  of  itself  sufficient  to  relieve 
proprietor  of  responsibility  for  injury  therefrom;  Rudder  v.  Koopman,  116  Ala. 
354,  37  L.  R.  A.  499,  22  So.  601,  holding  storage  of  gunpowder  and  dynamite  in 
wooden  building,  in  thickly  settled  part  of  town,  a  nuisance;  Frost  v.  Berkeley 
Phosphate  Co.  42  S.  C.  413,  26  L.  R.  A.  698,  46  Am.  St.  Rep.  736,  20  S.  E.  280. 
holding  defendant  liable  for  damages  caused  by  generation  of  deleteri9us  gases 
from  phosphate  factory;  McDonough  v.  Roat,  8  Kulp,  446,  holding  storing  and 
handling  dynamite,  a  nuisance  or  not,  according  to  locality  and  surroundings; 
Wilson  V.  Phoenix  Powder  Mfg.  Co.  40  W.  Va.  417,  52  Am.  St.  Rep.  890,  21  S.  E. 
1035,  holding  no  care  can  prevent  powder  mill  situated  where  it  may  endanger 
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lives,  from  being  a  public  nuisanoe;  Hazard  Powder  Co.  v.  Volger,  7  C.  C.  A.  134, 
12  IT.  S.  App.  665,  58  Fed.  156,  holding  explosion  of  powder  magazine  located 
in  violation  of  city  ordinance,  renders  owners  liable  for  resulting  injuries ;  Weston 
Taper  Co.  v.  Pope,  156  Ind.  402,  66  L.  R.  A.  902,  67  N.  E.  719,  holding  injurious 
pollution  of  stream,  not  excused  by  magnitude  of  investment  or  freedom  from 
ma]ice;  Milligan  v.  Nelson,  51  II.  App.  446  (dissenting  opinion),  majority  holding 
injunction  restraining  defendant  from  permitting  dense  smoke  to  be  emitted  from 
his  chimneys  should  not  be  granted;  Mathews  v.  St.  Louis  &  S.  F.  R.  Co.  121  Mo. 
328,  25  L.  R,  A.  172,  24  S.  W.  591,  upholding  law  making  railroads  absolutely 
liable  for  damages  caused  by  fires  from  locomotives;  Lowe  v.  Prospect  Hill  Om- 
etery  Asso.  58  Neb.  106,  46  L.  R.  A.  241,  78  N.  W.  488,  holding  burial  of  the  dead 
so  as  to  endanger  life  or  health  will  be  enjoined;  Kleebauer  v.  Western  Fuse  & 
Explosives  Co.  (Cal.)  60  L.  R.  A.  379,  69  Pac.  246,  holding  manufacturer  storing 
gunpowder  with  due  care,  not  liable  for  wilful  explosion  of  same  by  employee. 

Cited  in  footnote  to  Bly  v.  Edison  Electric  Illuminating  Co.  58  L.  R.  A.  500, 
which  sustains  right  of  tenant  to  maintain  action  to  abate  nuisance  created  by 
third  person's  method  of  conducting  business  before  lease  renewed. 

Cited  in  notes  (9  L.  R.  A.  715)  on  municipal  authority  to  abate  nuisance; 
(29  L.  R.  A.  718)  on  negligence  in  manufacture  and  storage  of  gunpowder,  nitro- 
glycerine, dynamite,  and  other  explosives;  (38  L.  R.  A.  309)  on  municipal  power 
over  nuisances  affecting  safety,  health,  and  personal  comfort. 

Proximate  cavae  of  Injary. 

Cited  in  note  (8  L.  R.  A.  83)  on  lose  of  injury  or  attributing  loss  or  injury  to 
proximate  cause. 

Distinguished  in  Kinney  v.  Koopman,  116  Ala.  321,  37  L.  R.  A.  504,  67  Am.  St. 
Rep.  119,  22  So.  593,  holding  large  storage  of  gunpowder  and  other  explosives,  in 
thickly  settled  part  of  town  not  negligence  per  se. 

Abiience  of  vented  rlgrHt  to  commit  a  nnlaance. 

Cited  in  Standard  Oil  Co.  v.  Danville,  199  111.  54,  64  N.  E.  1110,  holding  dan- 
gerous plants  that  become  nuiaancps  may  be  made  to  move,  although  established 
before  city  was  built  up  around  them. 
•  Cited  in  footnote  to  Van  Fossen  v.  Clark,  52  L.  R.  A.  279,  which  holds  pur- 
chaser's knowledge  of  exi.stence  of  nuisance  by  discharge  from  drain  does  not  es- 
top him  from  suing  to  abate  same. 

7  L.  R.  A.  264,  S!^IITHERS  v.  JUNKER,  41  Fed.  101. 
Obligation   to  par  on   uncertain   condition. 

Cited  in  Getto  v.  Binkert,  55  Kan.  620,  40  Pac.  925,  holding  note  payable  after 
sale  of  certain  lots,  due  after  lapse  of  reasonable  time;  Hood  v.  Hampton  Plains 
Exploration  Co.  106  Fed.  412,  ^lolding  wages  payable  when  employer  should  re- 
sume operation  of  mine  due  after  lapse  of  four  years;  Johnston  v.  Schenck,  15 
l^tah,  494,  50  Pac.  921,  construing  instrument  reciting  receipt  of  money  payable 
on  demand  on  sale  of  mine  in  year  but  not  payable  in  case  of  no  sale,  payable  at 
expiration  of  year  no  sale  having  been  made. 

Cited  in  footnotes  to  Page  v.  Cook,  28  L.  R,  A.  759,  which  holds  note  on  demand 
with  provision  for  payment  when  parties  mutually  agree,  due  within  reasonable 
time;  Pistel  v.  Imperial  Mut.  L.  Ins.  Co.  43  L.  R.  A.  219,  which  holds  promise  to 
piiy  when  debtor  feels  able,  creates  moral  obligation  to  pay  when  debtor  is  able. 
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Distinguished  in  Pistel  v.  Imperial  Mut.  L.  Ins.  Co.  88  Md.  558,  43  L.  R.  A. 
221,  42  Atl.  210,  holding  complaint  on  promise  to  pay  when  "feel  able"  demurra- 
ble, where  no  allegation  that  debtor  felt  able,  though  ability  alleged. 

T  L.  R.  A.  265,  LOKENZ'B  SUCCESSION,  41  La.  Ann.  1091,  6  So.  886. 
Effect  of  ex  parte  proceedlnsa  an  to  helra. 

Cited  in  Barber's  Succession,  52  La.  Ann.  963,  27  So.  363,  holding  ea?  parte 
order  of  recognition  of  heir  a  nullity. 

7  t.  R.  A.  266,  BALDWIN  v.  LOUISVILLE  &  N.  R.  CO.  85  Ala.  619,  6  So.  311. 
Extent  of  learlslatlve  resrulatlona. 

Cited  in  Youngblood  v.  Birmingham  Trust  &  Sav.  Co.  95  Ala.  526,  20  L.  R.  A 
61,  36  Am.  St.  Rep.  246,  12  So.  579,  upholding  constitutionality  of  statute  making 
discount  of  commercial  paper  at  more  than  certain  rate  per  cent  misdemeanor; 
Brooks  Y.  State,  88  Ala.  124,  6  So.  902,  holding  statute  appointing  board  of  ex- 
aminers to  determine  qualifications  of  applicants  for  licenses  to  practise  medi- 
cine, constitutional;  Birmingham  Mineral  R.  Co.  v.  Parsons,  100  Ala.  665,  27  L. 
R.  A.  264,  46  Am.  St.  Rep.  92,  13  So.  602,  holding  act  requiring  railroads  to  place 
cattle-guards,  on  demand  of  adjoining  owners,  constitutional. 

Cited  in  note  (4  L.  R.  A.  724)  on  due  process  of  law. 

Distinguished  in  Randolph  v.  Builders  &  Painters  Supply  Co.  106  Ala.  511,  17 
fc*o.  721,  giving  material  men  lien  for  "attorney's  fees"  unconstitutional. 

7  L.  R.  A.  272,  STATE  USE  OF  BASHE  v.  BOYCE,  72  Md.  140,  20  Am.  St.  Rep. 

458,  19  Atl.  366. 
Pendency  of  another  action,  as  abatement. 

Cited  in  note  (58  L.  R.  A.  430)  on  effect  of  judgment  against  one  joint  tort 
feasor  upon  liability  of  the  other. 

7  L.  R.  A.  273,  COOK  v.  COOPER,  18  Or.  142,  17  Am.  St.  Rep.  709,  22  Pac.  945. 
Po««e«alon  by  ntortgrasree. 

Cited  in  Jewett  v.  Tomlinson,  137  Ind.  332,  36  N.  E.  1106,  holding  purchaser  at 
sherifTs  judgment  sale  cannot  eject  mortgagee  in  possession  under  senior  mort- 
gage; Spect  V.  Spect,  88  Cal.  443,  13  L.  R.  A.  139,  footnote  p.  137,  22  Am.  St.  Rep. 
314,  26  Pac.  203,  holding  mortgagee  in  possession  by  consent  of  mortgagor  cannot 
be  ejected  by  grantee  of  mortgagor  though  mortgage  debt  barred  by  limitations. 

Cited  in  footnote  to  Whiting  v.  Adams,  25  L.  R,  A.  598,  which  holds  mort- 
gagee's seizure  of  crops  after  filing  bill  for  foreclosure  a  conversion. 

Cited  in  notes  ( 8  L.  R,  A.  569 )  on  rights  of  mortgagee  in  possession ;  ( 7  L.  R. 
A.  631)  on  protection  of  mortgagee;    (7  L.  R.  A.  630)   on  rights  of  mortgagor. 

Void   forecloanre. 

Cit6d  in  Jordan  v.  Sayre,  29  Fla.  115,  10  So.  823,  holding  warranty  deed  by 
mortgagee  to  third  party,  of  premises  purchased  by  him  on  void  foreclosure,  sub- 
rogates purchaser  in  equity  to  mortgagee's  rights  in  premises;  Bryan  v.  Pinney, 
3  Ariz.  422,  31  Pac.  548,  holding  that  purchaser  of  certificate  of  sale  under  void 
foreclosure  becomes  assignee  of  mortgage  debt;  Bryan  v.  Brasius,  3  Ariz,  439,  31 
Pac.  519,  holding  that  grantee  of  purchaser  under  void  foreclosure  sale  ^nll  be 
subrogated  to  rights  of  mortgagee ;  Kelso  v.  Norton,  65  Kan.  785,  93  Am.  St  Rep. 
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308,  70  Pac.  896,  holding  ejectment  not  maintainable  by  heirs  of  deceased  mort- 
gagor against  purchaser  in  possession  under  void  foreclosure  sale,  debt  being  un- 
paid; Stouffer  y.  Harlan  (Kan.)  64  L.  R.  A.  322,  footnote  p.  320,  74  Pac.  610, 
holding  ejectment  not  maintainable  against  mortgagee  in  possession  under  in- 
valid foreclosure,  debt  remaining  unpaid;  Coughanour  v.  Hutchinson,  41  Or.  423, 
69  Pac  68,  holding  foreclosure  purchaser  entitled  to  retain  possession  as  against 
mortgagor  and  those  claiming  under  him,  imtil  debt  is  paid. 

Redemption  by  mortVAgror. 

Cited  in  Rigney  ▼.  De  Graw,  100  Fed.  217,  holding  limitation  does  not  run 
against  mortgagor's  right  to  redeem  from  void  foreclosure  sale  under  which  mort- 
gagee in  possession;  Hicklin  v.  Marco,  46  Fed.  425,  holding  purchaser  at  void 
foreclosure  sale  entitled  to  value  of  improvements  in  suit  by  mortgagor  to  redeem. 

7  L.  R.  A.  280,  BEARD  v.  ILLINOIS  C.  R.  CO.  79  Iowa,  518,  18  Am.  St.  Rep.  381, 
44  N.  W.  800. 

Carrier  -^  Duty  to  provide  anltable  cura. 

Cited  in  Beard  v.  St,  Louis,  A.  &  T.  H.  R.  Oo.  79  Iowa,  534,  44  N.  W.  803,  hold- 
ing carrier  impliedly  agrees  to  supply  suitably  cool  cars  for  transportation  of 
butter  in  absence  of  special  contract  to  contrary;  Chicago  &  A.  R.  Co.  v.  Davis, 
54  111.  App.  134,  holding  carrier  liable  to  consignee  for  spoiling  of  hams  through 
defect  in  refrigerator  car,  although  consignor's  duty  to  discover  same;  Shea  v. 
Chicago,  R.  I.  &  P.  R.  Co.  66  Minn.  107,  68  N.  W.  608,  holding  carrier  receiving 
lemons  in  common  box  car  without  ice,  from  initial  carrier  liable  for  injury  by 
heat. 

Cited  in  footnotes  to  Mathis  v.  Southern  R.  Co.  61  L.  R.  A.  824,  which  holds 
carrier  liable  for  refusal  to  receive  for.  transportation  fruit,  not  in  properly  iced 
refrigerator  car;  New  York,  P.  &  N.  R.  Co.  v.  Cromwell,  49  L.  R.  A.  462,  which 
holds  carrier  leasing  cars  from  other  company  liable  for  loss  of  freight  not  prop- 
erly refrigerated. 

Cited  in  notes  (10L.R.  A.  417)  on  measure  of  care  required  of  carrier;  (10  L. 
R.  A.  419)  on  limitation  of  carrier's  liability  by  contract. 

Presninptloit  aa  to  lo«a  or  Injnry. 

Cited  in  Moore  v.  New  York,  N.  H.  &  H.  R.  Co.  173  Mass.  337,  73  Am.  St  Rep. 
298,  53  N.  E.  816,  holding  injury  to  baggage  checked  "through"  presumed  to  have 
occurred  with  last  connecting  carrier;  Myerson  v.  Woolverton,  9  Misc.  188,  29  N. 
Y.  Supp.  737,  holding  transfer  company  to  whose  agent  baggage  check  was  deliv- 
ered on  train,  presumptively  negligent  where  baggage  checked  in  good  condition 
was  injured  when  delivered;  Lamb  v.  Chicago,  M.  &  St.  P.  R.  Co.  101  Wis  144,  76 
N.  W.  1123,  holding  loss  occurred  presumptively  with  connecting  carrier  where 
berries  were  in  good  condition  at  time  of  shipment  in  iced  car. 

Cvatoiift  as  affeetlns  nesrllsrence. 

Cited  in  Martin  v.  Chicago,  R.  I.  ft  P.  R.  Co.  118  Iowa,  150,  59  L.  R.  A.  700,  96 
Am.  St.  Rep.  380,  91  N.  W.  1034,  holding  custom  for  express  trains  to  exceed 
speed  prescribed  by  ordinance  does  not  affect  question  of  negligence. 

Tbronarh  contracts. 

Cited  in  Peterson  v.  Chicago,  R.  I.  ft  P.  R.  Co.  80  Iowa,  100,  45  N.  W.  573,  hold- 
ing connecting  carriers  jointly  liable  for  loss  of  baggage  on  contract  exempting 
only  initial  carrier  for  loss  beyond  its  own  terminals;  Taffe  v.  Oregon  R.  Co.  41 
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Or.  72,  58  L.  R.  A.  192,  67  Pac.  1015,  holding  initial  carrier  not  liable  where 
losses  beyond  terminal  expressly  excepted,  though  "fastest  passenger  train  serv- 
ice'' stipulated  for  on  bill  of  lading. 

Cited  in  note  (10  L.  R.  A.  418)  on  liability  of  connecting  carrier. 

7  L.    R.  A.  283,  DA\aS  v.  ST.  LOUIS,  I.  M.  &  S.  R.  CO.  53  Ark.  117,  13  S.  W. 

801. 
RiflTht  of  action  for  nesHir^ntlr  cavslnar  death. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Dawson,  68  Ark.  3,  .'>0  S.  W.  46,  holdinsr 
right  of  action  survives  if  deceased  lived  after  tort,  though  unconscious  till 
death;  Brown  v.  Chicago  &  N.  W.  R.  Co.  102  Wis.  163,  44  L.  R.  A.  589,  73  X.  W. 
771,  holding  statutory  actions  by  surviving  relations  supplementary  to  action 
surviving  to  personal  representative;  Ohnmacht  v.  Mt.  Morris  Electric  Light  Co. 
66  App.  Div.  485,  73  N.  Y.  Supp.  296,  holding  father  not  entitled  to  damages  for 
loss  of  services  of  infant  child  where  latter's  death  instantaneous;  Texarkana  Gas 
&  Electric  Light  Co.  v.  Orr,  59  Ark.  222,  43  Am.  St.  Rep.  30,  27  S.  W.  66,  holding 
complaint  deemed  on  appeal  amended  to  conform  to  proof  where  ambiguous 
whether  for  benefit  of  estate  or  of  wife  and  kin ;  Schleiger  v.  Northern  Terminal 
Co.  43  Or.  10,  72  Pac.  324,  holding  action  for  wrongful  killing  of  minor  main- 
tainable by  his  father  as  administrator;  United  States  Electric  Lighting  Co.  t. 
Sullivan,  22  App.  D.  C.  130,  holding  action  for  damages  for  negligent  killing  of 
intestate  properly  brought  by  latter's  administratrix;  Davis  v.  Nichols,  54  Ark. 
360,  15  S.  W.  880,  holding  that  action  for  wrongful  killing,  for  benefit  of  dece- 
dent's estate,  survives  death  of  wrongdoer. 

Cited  in  footnotes  to  Hennessey  v.  Bavarian  Brewing  Co,  41  L.  R.  A.  385, 
which  sustains  mother's  right  of  action  for  wrongful  death  of  child,  notwith- 
standing remarriage  and  stepfather's  assumption  of  parental  obligations;  Brink 
v.  Wabash  R.  Co.  53  L.  R.  A.  811,  which  denies  right  of  action  for  rendering  per- 
formance of  contract  to  support  parent  impossible  through  negligent  killing  of 
son. 

Cited  in  notes  (41  L.  R.  A.  810)  on  parent's  common-law  right  of  action  for 
loss  of  services  of  child  killed;  (34  L.  R.  A.  796,  709,  800,  801)  on  how  many 
distinct  causes  of  action  arise  from  injuries  resulting  in  death. 

Distinguished  in  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Cassin,  111  Ga.  580,  50 
L.  R.  A.  697,  36  S.  E.  881,  holding  statutory  action  does  not  survive  to  wife  and 
children  where  deceased  settled  with  and  released  tort  feasor. 

Disapproved  in  Sweetland  v.  Chicago  &  G.  T.  R.  Co.  117  Mich.  344,  43  L.  R.  A. 
573,  75  N.  W.  1066  (concurring  opinion)  majority  holding  damages  not  recover- 
able for  pain  and  sufl'ering  of  passenger  negligently  killed  in  collision  where 
there  is  nothing  to  show  that  death  was  not  instantaneous. 

Meoaare  of  damasea  for  eanainar  deatb. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Dawson,  68  Ark.  3,  56  S.  W.  46,  setting 
aside  verdict  of  $4,000  for  pain  and  suffering  where  deceased  unconscious  and 
survived  accident  for  only  moment. 

Cited  in  note  (17  L.  R.  A.  73,  80)  on  measure  of  recovery  for  death  caused  by 
negligence. 

Contrlbatory  neflrllKence  of  Infant. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Higgins,  63  Ark.  466,  14  S.  W.  653, 
holding  brakeman's  youth   and  inexperience   properly   considered  in  action  for 
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damages  received  while  coupling  in  emergency;  Emma  Cotton  Seed  Oil  Co.  v. 
Hale,  66  Ark.  238,  19  S.  W.  600,  holding  infancy  of  plaintiflf  cannot  excuse  negli- 
gence if  aware  of  danger  of  position. 

AMinmptlon  of  risk. 

Reaffirmed  on  later  appeal  in  55  Ark.  466,  18  S.  W.  628. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Thompson,  11  Tex.  Civ.  App.  667,  33  S.  W. 
718,  and  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Davis,  54  Ark.  394,  26  Am.  St.  Rep.  48,  15 
S.  W.  895,  holding  brakeman  entering  service  of  railway  using  unblocked  frog  as- 
sumes risk- of  injury;  Brinkley  Car  Works  &  Mfg.  Co.  v.  Lewis,  68  Ark.  320,  57 
S.  W.  1108,  holding  laborer  in  lumber  yard  long  acquainted  with  piling  lumber 
assumes  risk  of  falling  piles;  King- Ryder  Lumber  Co.  v.  Cochran,  71  Ark.  58,  70 
S.  W.  606,  holding  it  question  for  jury  whether  eighteen-year-old  servant  under- 
stood danger  of  operating  defective  saw;  Bowers  v.  Star  Logging  Co.  41  Or.  309, 
68  Pac.  516,  holding  it  question  for  jury  whether  servant  assumed  risk  of  setting 
•defective  brake. 

Cited  in  footnotes  to  Cudahy  Packing  Co.  v.  Marcan,  54  L.  R.  A.  258,  which 
holds  risk  of  block  on  which  minor  employee  works  slipping  on  greasy  floor  as- 
sumed; Marino  v.  Lehmaier,  61  L.  R.  A.  811,  which  holds  risk  of  employment  not 
assumed  per  S6,  by  child  whose  employment  was  forbidden  by  statute  because  of 
his  immature  age. 

Cited  in  notes  (8  L.  R.  A.  636)  on  servant's  knowledge  of  defective  and  dan- 
gerous machinery;  (44  L.  R.  A.  42)  on  master's  duty  to  instruct  and  warn  serv- 
ants as  to  perils  of  employment. 

Distinguished  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Hughes,  22  Tex.  Civ.  App.  138, 
54  S.  W.  264,  holding  inexperienced  brakeman  not  guilty  of  contributory  negli- 
gence if  ignorant  of  danger  though  aware  switches  not  blocked;  Graham  v.  New- 
burg  Orrel  Coal  &  Coke  Co.  38  W.  Va.  278,  18  R.  E.  584,  holding  miner  may  work 
in  dangerous  mine  without  contributory  negligence  where  prudent  man  would 
not  quit,  or  where  lulled  to  security  by  assurances  of  safety. 

Cbarflre  to  Jury. 

Cited  in  White  v.  McCracken,  60  Ark.  619,  31  S.  W.  882,  condemning  chargt* 
composed  of  counsel's  submitted  instructions,  for  incompleteness,  lack  of  clarity, 
and  uniformity;  Southern  Exp.  Co.  v.  Texarkana  Water  Co.  54  Ark.  132,  15  S. 
W.  361,  condemning  charge  for  inconsistency  and  inharmoniousness ;  Morrison  v. 
McAtee,  23  Or.  534,  32  Pac.  400,  reversing  for  irreconcilable  conflict  in  attorney's 
instructions  given  by  court;  Conlon  v.  Oregon  Short  Line  R.  Co.  23  Or.  507,  32 
Pac.  397,  holding  failure  to  give  submitted  instructions,  no  error,  though  correct; 
North  Arkansas  &  W.  R.  Co.  v.  Cole,  71  Ark.  43,  70  S.  W.  312,  holding  it  error 
for  court  to  assume  as  undisputed  that  construction  of  road  subjected  land  to 
overflow  and  buildings  to  increased  exposure  to  flre. 

Distinguished  in  Little  Rock  Traction  &  Electric  Co.  v.  Morrison,  69  Ark.  292, 
62  S.  W.  1045,  refusing  to  reverse  where  instruction  simple,  not  misleading,  and 
inconsistent  onlv  as  to  fact. 

•r 

7  L.  R.  A.  286,  PIERCE  v.  WHITTLESEY,  58  Conn.  104,  19  Atl.  513. 

7  L.  R.  A.  288,  TERRITORY  v.  EVANS,  2  Idaho,  658,  23  Pac.  115. 
state   prohibition   of  exportation   of  granae  and   llah. 

Followed,  without  discussion,  in  Territory  v.  Nelson,  2  Idaho,  651,  23  Pac.  116t 
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Approved  in  Geer  v.  Connecticut,  161  U.  S.  528,  40  L.  ed.  797,  16  Sup.  Ct-  Rep. 
COO,  Affirming  State  v.  Geer,  61  Conn.  152,  13  L.  R.  A.  806,  3  Inters.  Com.  Bep. 
734,  22  AH.  1012,  holding  prohibition  of  killing  certain  fowl  for  oonveying  be- 
yond state,  valid;  Organ  v.  State,  56  Ark.  271,  19  S.  W.  840,  holding  act  prohib- 
iting exportation  from  state  of  game  and  fish,  not  violative  of  commerce  clause. 

Cited  in  footnotes  to  Smith  v.  State,  51  L.  R.  A.  404,  which  sustains  statute 
prohibiting  possession  of  quail  during  closed  season;  State  v.  Schuman,  47  L.  R. 
A.  153,  which  sustains  statute  prohibiting  sale,  or  keeping  for  sale,  of  trout; 
.State  v.  Snowman,  50  L.  R.  A.  544,  which  sustains  statute  requiring  license  for 
business  of  guiding  in  inland  fishing  and  forest  hunting;  State  y.  McGuire,  21  L. 
R.  A.  478,  which  holds  having  in  possession  during  closed  season  fish  previously 
caught  not  an  offense. 

Cited  in  note  (39  L.  R.  A.  591)  as  to  governmental  control  over  right  of  fishery. 

7  L.  R.  A.  289,  NEWMAN  v.  METROPOLITAN  ELEV.  R.  CO.  118  N.  Y.  618,  23 

N.  E.  901. 
Damages  for  taklnar  property  for  riff  lit  of  'way. 

Cited  in  South  Buffalo  R.  Co.  v.  Kirkover,  176  N.  Y.  305,  68  N.  E.  366,  Affirm- 
ing 86  App.  Div.  60,  83  N.  Y.  Supp.  613;  Rome,  W.  &  O.  R-  Co.  v.  Gleason,  42 
A  pp.  Div.  533,  59  N.  Y.  Supp.  647;  Syracuse  v.  Staoey,  46  App.  Div.  254,  61  N. 
Y.  Supp.  165;  Re  Grade  Crossing,  6  App.  Div.  335,  40  N.  Y.  Supp.  520 — holding 
compensation  should  be  for  actual  value  of  land  taken  and  adequate  compensation 
for  injury  to  the  rest;  Metropolitan  West  Side  Elev.  R.  Co.  v.  Stickney,  150  IIL 
:>84,  26  L.  R.  A.  779,  37  N.  E.  1098.  holding  measure  of  damages  for  land  not  taken 
for  right  of  way  difference  between  value  with  and  without  improvement;  Stru- 
thers  V.  New  York  Elev.  R.  Co.  5  Misc.  240,  25  N.  Y.  Supp.  81,  holding  measure 
of  damages  for  taking  of  easement  is  difference  in  value  of  land  with  and  with- 
out easement;  Bohm  v.  Metropolitan  Elev.  R.  Co.  129  N.  Y.  585,  590,  14  L.  R.  A. 
348,  29  N.  E.  802,  holding  depreciation  in  value  of  land  not  taken  by  use  of  prop- 
erty taken,  measure  of  damages. 

—  Injury    to    — ement. 

Cited  in  Sperb  v.  Metropolitan  Elev.  R.  Co.  137  N.  Y.  598,  33  N.  E.  319;  Book- 
man V.  New  York  Elev.  R.  Co.  137  N.  Y.  305,  33  N.  E.  333,  holding  lot  easements 
interfered  with  by  erection  of  elevated  road,  aside  from  consequential  damages, 
are  of  nominal  value;  Cook  v.  New  York  Elev.  R.  Co.  144  N.  Y.  118.  39  N.  E.  2, 
holding  erroneous  finding  as  to  nominal  value  of  easement  harmless,  where  no 
substantial  benefits  resulted  to  plaintiff's  land  from  building  of  railroad;  Sixth 
Ave.  R.  Co.  V.  Metropolitan  Elev.  R.  Co.  138  N.  Y.  551,  34  N.  E.  400,  holding  ab- 
stract error  in  refusal  to  find  as  to  value  of  easement  taken  by  elevated  road, 
harmless  where  correct  rule  as  to  damages  was  adopted;  Mattlage  v.  New  York 
Elev.  R.  Co.  1  Misc.  340,  48  N.  Y.  S.  R.  684,  20  N.  Y.  Supp.  624,  holding  plaintiff 
entitled  to  mere  nominal  damages  for  taking  of  street  easement;  Hoffman  v.  Man- 
hattan Elev.  R.  Co.  1  Misc.  150.  48  N.  Y.  S.  R.  712,  20  N.  Yr  Supp.  625,  refusing 
injunction  for  mere  taking  of  easement;  Macy  v.  Metropolitan  Elev.  R.  Co.  59 
Hun,  367,  12  N.  Y.  Supp.  804,  upholding  action  for  damages  by  lessor,  lessee  hav- 
ing released  his  interest  in  street  easements  appropriated  by  elevated  road; 
Cunard  v.  Manhattan  R.  Co.  1  Misc.  153,  20  N.  Y.  Supp.  724,  holding  refusal  to 
limit  injury  to  fee  through  taking  of  street  easement,  to  nominal  damages,  ex- 
cluding (kiDreciation  of  remaining  property  thereby,  proper;  Hadden  y.  MetropoU- 
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tan  Elev.  R.  Co.  75  Hun,  66,  26  N.  Y.  Supp.  995,  reversing  judgment  for  referee's 
erroneous  refusal  to  find  plaintiff's  only  property  in  street  consisted  of  easements 
of  light,  air,  and  access;  Moore  v.  New  York  Elev.  R.  Co.  4  Misc.  135,  23  N.  Y. 
Supp.  863,  holding  abutting  owner  at  least  entitled  to  nominal  damages  by  rea- 
son of  construction  of  elevated  railroad. 

Cited  in  footnotes  to  Metropolitan  West  Side  Elev.  R.  Co.  v.  Stickney,  26  L.  R. 
A.  773,  which  denies  right  to  compensation  in  eminent  domain  where  value  of 
property  not  depreciated;  Aldrich  v.  Metropolitan  West  Side  Elev.  R.  Co.  57  L. 
R.  A.  237,  which  denies  right  to  recover  for  injury  to  apartment  house  from  ele- 
vated road  crossing  highway  19  feet  away;  De  Geofroy  v.  Merchants'  Bridge  Ter- 
minal R.  Co.  64  L.  R.  A.  959,  which  holds  abutting  owner  entitled  to  oompensar 
tion  for  damages  resulting  from  building  of  elevated  railroad  in  street. 

-^  Character  of  f  nnd  paid  as  damasrea. 

Cited  in  Ford  v.  Livingston,  140  N.  Y.  166,  35  N.  E.  437,  holding  money  paid 
for  consequential  damages  to  lot  easements  by  erection  of  elevated  road,  retains 
character  of  real  estate  upon  lunatic  owner's  death. 

Oflsettlnff  benellta  asalnat  consefiventlal  damaKea. 

Cited  in  Mattlage  v.  New  York  Elev.  R.  Co.  14  Misc.  294,  35  N.  Y.  Supp.  704; 
Nette  V.  New  York  Elev.  R.  Co.  1  Misc.  342,  48  N.  Y.  S.  R.  724,  20  N.  Y.  Supp. 
627;  Huggins  v.  Manhattan  R.  Co.  1  Misc.  112,  20  N.  Y.  Supp  648;  Purdy  v. 
Manhattan  Elev.  R.  Co.  36  N.  Y.  S.  R.  44,  13  N.  Y.  Supp.  295;  Rich  v.  New  York 
Elev.  R.  Co.  16  Daly,  519,  14  N.  Y.  Supp.  167 ;  Welsh  v.  New  York  Elev.  R.  Co.  16 
Daly,  516,  12  N.  Y.  Supp.  545;  Sutro  v.  Manhattan  R-  Co.  137  N.  Y.  593,  33  N. 
E.  334;  Kearney  v.  Metropolitan  Elev.  R.  Co.  27  Jones  &  S.  564,  13  N.  Y.  Supp. 
608;  Gray  v.  Manhattan  R.  Co.  16  Daly,  511,  12  N.  Y.  Supp.  542;  Odell  v.  New 
York  Elev.  R.  Co.  130  N.  Y.  691,  3  Silv.  Ct.  App.  668,  29  N.  E.  998;  Odell  v.  Met- 
ropolitan Elev.  R,  Co.  3  Misc.  337,  22  N.  Y.  Supp.  737— holding  that  benefits 
roust  be  taken  into  consideration  in  fixing  amount  of  consequential  damages; 
Buek  V.  Metropolitan  R.  Co.  73  Hun,  254,  25  N.  Y.  Supp.  1048,  holding  refusal 
to  charge  that  plaintiff  could  only  recover  damages  for  building  of  road  to  extent 
disadvantages  exceeded  advantages,  erroneous;  Werfelman  v.  Manhattan  R.  Co. 
16  Daly,  359,  11  N.  Y.  Supp.  66,  holding  not  error  to  refuse  to  find  as  abstract 
proposition  that  benefits  should  be  set  off  against  damages;  Brush  v.  Manhattan 
R.  Co.  26  Abb.  N.  C.  80,  13  N.  Y.  Supp.  908,  holding  plaintiff  cannot  recover  for 
damages  to  easement  by  elevated  road  without  showing  substantial  damagea; 
Pratt  V.  New  York  C.  &  H.  R.  R.  Co.  90  Hun,  88,  35  N.  Y.  Supp.  557,  holding 
injunction  will  not  be  issued  without  proof  of  substantial  damages;  Doyle  v. 
Manhattan  R.  Co.  32  N.  Y.  S.  R.  72,  11  N.  Y.  Supp.  65,  granting  re-argument, 
after  reversal  for  exclusion  of  evidence  of  enhanced  value  of  property,  when  simi- 
lar evidence  was  admitted  without  objection;  Sixth  Ave.  R.  Co.  v.  Manhattan  R. 
Co.  14  N.  Y.  Supp.  97,  refusing  to  find  property  in  front  of  which  elevated  road 
station  had  been  built,  had  been  benefited  thereby;  Struthers  v.  New  York  Elev. 
R.  Co.  5  Misc.  241,  25  N.  Y.  Supp.'  81,  holding  referee's  finding  on  conflicting  evi- 
dence of  no  benefits  resulting  from  building  of  road,  conclusive  imless  clearly 
wrong;  Cheney  v.  Syracuse,  O.  &  N.  Y.  R.  Co.  8  App.  Div.  620,  40  N.  Y.  Supp. 
1103,  awarding  damages  to  abutting  landowner  for  injury  by  railroad,  following 
rule  as  to  consideration  of  benefits;  Re  Grade  Crossing,  154  N.  Y.  557,  49  N.  E. 
127,  holding  under  grade-crossing  act  abutting  owners  entitled  to  compensation 
for  consequential  damages  through  change  in  street  grade;  Skelly  v.  New  York 
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Elev.  R.  Co.  7  Misc  92,  27  N.  Y.  Supp.  304,  upholding  refusal  to  find  special  ben- 
efits should  be  offset  against  consequential  damages,  after  previous  finding  of  no 
special  benefit. 

Cited  in  footnotes  to  Schroeder  v.  Joliet,  52  L.  R.  A.  634,  which  authorizes 
consideration  of  benefit  from  improvement  in  assessing  damages  from  cutting 
down  street;  Beveridge  v.  Lewis,  59  L.  R.  A.  581,  which  denies  right  to  deduct 
benefits  from  damages  in  exercise  of  eminent  domain  by  individual. 

Distinguished  in  Korn  v.  New  York  Elev.  R.  Co.  39  N.  Y.  S.  R.  323.  15  N.  Y. 
Supp.  10,  holding  not  error  to  refuse  to  recognize  special  benefits  by  building  of 
road,  where  proof  was  not  sufficient  to  justify  such  finding;  i?e  Brooklj-n  Elev. 
R.  Co.  87  Hun,  105,  33  X.  Y.  Supp.  974,  holding  depreciation  in  value  of  one  piece 
of  property  in  condemnation  proceedings  should  not  be  set  off  against  advantage 
to  others;  Lewiston  &  Y.  F.  R.  Co.  v.  Ayer,  27  App.  Div.  575,  50  N.  Y.  Supp.  502, 
liolding  damages  awarded  for  taking  strip  of  land  for  right  of  way  cannot  be  off- 
set by  plaintiff's  right  of  transportation  on  road. 

7  L.  R.  A.  293,  BAXTER  v.  BROOKLYN  L.  INS.  CO.  119  N.  Y.  450,  23  X.  E. 

1048. 
Forfeiture  of  life  Insarance  policy  by  default  after  notice. 

Cited  in  Stokes  v-  Amerm«n,  121  N.  Y.  343,  24  N.  E.  819,  holding  no  policy 
forfeited  until  after  statutory  thirty-day  notice  given;  Osborne  v.  Home  L.  ln», 
Co.  123  Cal.  612,  56  Pac.  616,  holding  no  forfeiture  for  nonpayment  of  premium 
without  thirty-day  statutory  notice;  Kentucky  Life  &  Acci.  Ins.  Co.  v.  Kaufman, 
102  Ky.  12,  42  S.  W.  1104,  holding  policy  to  remain  in  effect  for  thirty  days 
after  notice  of  nonpayment;  Rosenplanter  v.  Provident  Sav.  L.  Ins.  Co.  46  L.  R. 
A.  475,  37  C.  0.  A.  570,  96  Fed.  725,  holding  life  of  policy  dependent  upon  payment 
within  thirty  days  after  notice,  stipulations  to  contrary  notwithstanding; 
Mutual  L.  Ins.  Co.  v.  Hill,  55  C.  C.  A.  540,  118  Fed.  712,  holding  stipulation  in 
I>olicy  providing  for  construction  as  if  contract  were  made  in  New  York,  binding 
on  company  on  question  of  forfeiture. 

Cited  in  footnote  to  McQuillan  v.  Mutual  Reserve  Fund  Life  Asso.  56  L.  R.  A. 
233,  which  holds  forfeiture  of  policy  waived  by  retaining  payment  made  after 
default  without  notice  of  any  condition  afiixed. 

Cited  in  note  (63  L.  R.  A.  848)  on  conflict  of  laws  as  to  contracts  of  insurance. 

Distinguished  in  Mutual  L.  Ins.  Co.  v.  Cohen,  179  U.  S.  268,  45  L.  ed.  185,  21 
Sup.  Ct.  Rep.  106,  holding  New  York  statutes  do  not  apply  to  or  control  policy 
issued  to  citizen  of  Montana  by  New  York  company. 

Notice  of  nonimyment  condition  precedent  to  attacklnfc  policy. 

Cited  in  Knight  v.  Supreme  Court,  O.  of  C.  F.  2  Silv.  Sup.  Ct.  456,  24  N.  Y.  S. 
R.  847,  6  N.  Y.  Supp.  427,  holding  nonpayment  of  assessment  unavailable  as  de- 
fense when  insured  was  not  given  notice  required  by  by-laws;  Mullen  v.  Mutual 
L.  Ins.  Co.  89  Tex.  262,  34  S."  W.  605;  Equitable  Life  Assur.  Soc.  v.  Nixun,  26  C. 
C.  A.  624,  26  U.  S.  App.  482,  81  Fed.  800  and  Hicks  v.  National  L.  Ins.  Co.  9  C. 
('.  A.  218,  20  U.  S.  App.  410,  60  Fed.  692;  McMaster  v.  New  York  L.  Ins.  Co.  40 
C.  C.  A.  148,  99  Fed.  886;  New  York  L.  Ins.  Co.  v.  Dingley,  35  C.  C.  A.  248,  03 
Fed.  157, — ^holding  failure  to  give  statutory  notice  of  default  in  paj-ments  pro- 
hibits forfeiture  of  policy  by  company. 

Cited  in  footnote  to  Mutual  L.  Ins.  Co.  v.  Hill,  49  L.  R.  A.  127,  which  requires 
notice  of  accrual  of  premium  before  forfeiting  policy  for  nonpayment. 
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Cited  in  note  (14  L.  R.  A.  283)  on  payment  of  premium  after  death  to  keep 
insurance  in  force. 

Distinguished  in  Johnson  v.  New  York  L.  Ins.  Co.  109  Iowa,  710,  60  L.  K.  A. 
100,  footnote  p.  99,  78  N.  W.  905,  holding  change  of  policy  into  nonforfeitable 
paid-up  policy  for  fixed  period  makes  statutory  notice  unnecessary  after  default. 

Questioned  in  Griesemer  v.  Mutual  L.  Ins.  Co.  10  Wash.  211,  38  Pac.  1034,  hold- 
ing till  statutory  notice  no  advantage  to  company  derived  from  nonpayment  of 
premium. 

"When  tender  of  premlnm  nnneceMiary. 

Cited  in  Mutual  L.  Ins.  Co.  v.  Hill,  49  L.  R.  A.  132,  38  C.  C.  A.  159,  97  Fed. 
270,  holding  tender  unnecessary  before  action,  as  no  forfeiture  unless  company 
prove  nonpayment  after  notice;  Fischer  v.  Metropolitan  L.  Ins.  Co.  167  X.  Y. 
183,  60  N.  E.  431,  Affirming  37  App.  Div.  581,  56  N,  Y.  Supp.  260,  holding  one  not 
required  to  show  payment  on  day  fixed,  policy  remaining  valid  till  end  of  notice 
of  default. 

7  L.  R.  A.  295,  STATE  v.  CREEDEN,  78  Iowa,  556,  43  N.  W.  673. 
Manufactare  and  sale  of  Intoxicating:  llQnora. 

Cited  in  footnotes  to  Com.  v.  Fowler,  33  L.  R.  A.  839,  which  sustains  restraint 
of  sales  of  liquor  by  druggists  for  medicinal  purposes  except  on  physician's  pre- 
scription; Bennett  v.  Pulaski,  47  L.  L.  R.  278,  which  sustains  ordinance  for  clos- 
ing saloons  between  ten  and  four  at  night  and  on  Sundays,  but  not  requirement 
for  removing  curtains  on  front  doors  and  windows;  Landry  v.  New  Iberia,  56  L. 
R.  A.  285,  which  denies  city's  power  to  arbitrarily  declare  particular  licensed  sa- 
loon a  nuisance;  State  v.  Gerhardt,  33  L.  R.  A.  313,  which  upholds  requirement 
for  locking  doors  of  room  where  liquor  sold  during  prohibited  hours;  Gage  v. 
Harvey,  43  L.  R,  A.  143,  which  holds  loss  of  money  taken  from  intoxicated  per- 
son's pocket  not  included  in  damages  from  sale  of  liquor  to  him;  Laugel  v.  Bush- 
nell,  58  L.  R.  A.  266,  which  sustains  ordinance  declaring  places  where  hop  ale, 
hop  and  malt  mead,  and  cider  sold,  nuisances. 

Cited  in  notes  (9  L.  R.  A.  782,  10  L.  R.  A.  82)  on  laws  prohibiting  manufacture 
nnd  sale  of  intoxicating  liquors;  (46  L.  R,  A.  417)  on  liability  of  carrier  for 
transporting  liquors. 

7  L.  R.  A.  302,  GRISVVOLD  v.  WEBB,  16  R.  I.  649,  19  Atl.  143. 
Control  of  carriers  and  Innkeepers  over  their  premises. 

Cited  in  Godbout  v.  St.  Paul  Union  Depot  Co.  79  Minn.  197,  47  L.  R  A.  536, 
81  N.  W.  835;  Philadelphia  &  R.  R.  Co.  v.  Godfrey,  19  Montg.  Co.  L.  Rep.  130, 
28  Pa.  Co.  Ct.  328;  Donovan  v.  Pennsylvania  Co.  61  L.  R.  A.  143,  57  C.  C.  A,  364, 
)20  Fed.  217 — ^upholding  right  of  railroad  company  to  grant  exclusive  privilege  to 
one  hackman  to  solicit  passengers  on  its  premises;  Hedding  v.  Gallagher,  72  N. 
H.  393,  64  L.  R.  A.  821,  57  Atl.  225,  upholding  right  of  railroad  company  to 
grant  exclusive  privilege  of  entering  upon  its  premises  for  purpose  of  carrying 
baggage  of  passengers;  Lucas  v.  Herbert,  148  Ind.  66,  37  L.  R.  A.  377,  47  N.  E. 
146,  upholding  right  of  railroad  company  to  designate  where  hacks  and  omni- 
buses shall  stand  on  its  premises;  New  York,  N.  H.  &  H.  R.  Co.  v.  Bork,  23  R. 
I.  222,  49  Atl.  905,  upholding  right  of  carrier  to  exclude  hackmen  from  soliciting 
passengers  on  its  premises;  Cosgrove  v.  Augusta,  103  Ga.  839,  42  L.  R.  A.  714,  68 
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Am.  St.  Rep.  149,  31  S.  E.  445,  denying  right  of  city  to  exclude  omnibus  drivers 
from  soliciting  passengers  in  railroad  station;  State  v.  Steele,  106  N.  C.  783,  8 
L.  R.  A.  523,  19  Am.  St.  Rep.  573,  11  S.  E.  478,  upholding  right  of  innkeeper 
to  exclude  liverymen  from  soliciting  business  in  his  hotel. 

7  L.  R.  A.  304,  WOOD  v.  BULLARD,  151  Mass.  .324,  25  N.  E.  6V. 

Action  after  distribution  to  charge  heir  with  share  of  claim,  in  Bullard  v.  Moor, 
158  Mass.  422,  33  N.  E.  928,  and  Bullard  v.  Perry,  66  Vt.  481,  29  Atl.  787. 

Gifts  to  belra  sarvlvlns  at  happenlnar  of  event. 

Followed  in  Peck  v.  Carlton,  154  Mass.  234,  28  N.  E.  166,  holding  members  of 
class  to  wnom  gift  given  means  those  living  at  event  occurring  after  deoeaae  of 
testator. 

Cited  in  Proctor  v.  Clark,  154  Mass.  48,  12  L.  R.  A.  724,  27  N.  E.  673,  holding 
terms  "then  heirs'*  of  devisee  refer  to  those  surviving  at  happening  of  event  sub- 
sequent to  testator's  death;  Wason  v.  Ranney,  167  Mass.  160,  45  N.  E.  85,  hold- 
ing in  deed  to  life  tenant,  then  to  heirs,  heirs  take  as  of  tenant's  decease;  Cod- 
man  V.  Brooks,  167  Mass.  504,  46  N.  E.  102,  holding  next  of  kin  determined  as  of 
fJxed  date  without  reference  to  death,  of  testator;  Bigelow  v.  Clap,  166  Mass.  91, 
43  N.  E.  1037,  holding  words  "who  may  then  be  living"  refer  to  those  surviving 
occurrence  of  certain  event;  Welch  v.  Brimmer,  169  Mass.  212,  47  N.  E.  699, 
holding  heirs  of  testator  those  determined  upon  death  of  sole  devisee  without  is- 
sue; Heard  v.  Read,  169  Mass.  223,  47  N.  E.  778,  holding  testator's  heirs  living 
at  life  tenant's  death,  meant  by  provision  in  will  that  at  "her  decease"  that  re- 
mainder shall  be  divided  among  testator's  heirs  at  law  as  though  he  died  intes- 
tate; Pulse  V.  Osborn,  30  Ind.  App.  633,  64  N.  E.  59,  holding  devise  to  daughter, 
conditioned  that  in  case  of  her  death  before  grandchildren  of  testatrix  it  should 
go  to  grandchildren,  determinable  fee. 

Creation  of  contingent  remainder. 

Cited  in  Eager  v.  Whitney,  163  Mass.  466,  40  N.  E.  1046,  holding  will  providing 
for  distribution  in  future  to  "then  heirs"  as  in  intestacy  creates  contingent  re- 
mainder; Pollock  V.  Famham,  156  Mass.  391,  31  N.  E.  298,  holding  gift  to  lega- 
tee after  death  of  life  tenant  falls  into  residuum  upon  death  before  life  tenant. 

Eiitoppel* 

Cited  in  Girard  F.  &  M.  Ins.  Co.  v.  Canan,  195  Pa.  592,  46  Atl.  115,  holding  one 
setting  up  estoppel  roust  show  grounds  therefor. 

Distinguished  in  Dole  Bros.  Co.  v.  Cosmopolitan  Preserving  Co.  167  Mass.  483, 
57  Am.  St.  Rep.  477,  46  N.  E.  105,  holding  sureties,  having  reasonable  cause  to  be- 
lieve that  agent  had  no  power  to  execute  bond  but  not  actually  knowing  it,  not 
estopped  to  set  up  lack  of  power  as  defense. 

7  L.  R  A.  309,  RANDALL  v.  EVENING  NEWS  ASSO.  79  Mich.  266,  44  N.  W. 
783. 

Second  appeal  in  97  Mich.  137,  56  N.  W.  361. 

Libel  per  ae. 

Cited  in  Thibault  v.  Seasons,  101  Mich.  283,  59  N.  W.  624,  holding  an  article 
conunonly  understood  to  charge  teacher  with  indecent  and  criminal  liberties  with 
pupils'  persons,  in  which  plaintiif  has  assisted,  actionable  per  se;  5'ield  v.  Magee, 
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122  Mich.  558,  81  N.  W.  354,  holding  publication  pending  election  imputing  re- 
mark by  politician  of  ability  to  buy  all  votes  of  certain  class,  and  that  this  indi- 
cates how  election  to  be  carried,  libelous  per  se;  Owen  v.  Dewey,  107  Mich.  72,  66 
N.  W.  8,  holding  newspaper's  publication  of  accusation  of  criminal  offense  in  at- 
tem]5ting  to  bribe  legislator,  not  privileged  although  in  good  faith. 

Cited  in  footnotes  to  Augusta  Evening  News  v.  Radford,  20  L.  R.  A.  533,  which 
holds  newspaper  article  charging  constable  with  soliciting  business  for  magis- 
trates' courts  libelous;  Upton  v.  Hume,  21  L.  R.  A.  493,  which  holds  false  impu- 
tation of  crime  to  candidate  not  privileged ;  Coffin  v.  Brown,  65  L.  R.  A.  732,  which 
denies  right  to  falsely  attack  character  of  appointee  of  governor  to  prevent  lat- 
ter *s  re-election;  Wofford  v.  Meeks,  55  L.  R.  A.  214,  which  holds  libelous,  publi- 
cation imputing  to  county  officials  prostitution  of  county  finances  by  awarding 
contracts  to  persons  of  same  political  faith;  Eikhoff  v.  Gilbert,  51  L.  R.  A.  451, 
which  denies  privilege  to  circular  addressed  to  voters  announcing  that  candidate 
for  re-election  has  championed  legislation  opposed  to  moral  interests  of  commun- 
ity; State  V.  Hoskins,  47  L.  R.  ^233,  holding  publication  of  charges  against  can- 
didate for  office  of  judge,  not  privileged  although  published  outside  the  judicial 
district. 

Cited  in  note  (8  L.  R.  A.  193)  as  to  what  constitutes  libel  or  slander.    . 

Allegation  of  aped*!  damanre* 

Distinguished  in  Smedley  v.  Soule,  125  Mich.  197,  84  N.  W.  63,  holding  plaintiff 
for  libel  cannot  recover  for  damage  in  his  profession  unless  alleged. 

NeceMilty  of  Innuendo  ^rhere   libel   plain. 

Cited  in  Sanford  v.  Rowley,  93  Mich.  123,  52  N.  W.  1119,  holding  innuendo 
surplusage  where  meaning  of  language  charged  as  libelous,  plain. 

7  L.  R.  A.  313,  FARMERS  &  M.  NAT.  BANK  v.  LOFTUS,  133  Pa.  97,  19  AH.  347. 
Capacity  of  married  'woman  to  contract. 

Cited  in  Lewis  v.  Linton,  24  Pa.  Co.  Ct.  189  holding  contract  made  and  executed 
in  foreign  country  between  subjects  thereof,  enforceable  according  to  lex  loci 
contractus;  Harrar  v.  Croney,  13  Pa.  Co.  Ct.  194,  2  Pa.  Dist.  R.  375,  32  W.  N. 
C.  91,  10  Lane.  L.  Rev.  359,  holding  wife's  note  for  husband's  debt  valid  as  not 
within  inhibition  of  accommodation  indorsement  or  guaranty  by  married  woman. 

Cited  in  note  (57  L.  R.  A.  523)  as  to  oonfiict  of  laws  as  to  capacity  of  marri^ 
woman  to  contract. 

Conflict  of  laiTM  as  to  pledgres  and  salea. 

Cited  in  Swedish- American  Nat.  Bank  v.  First  Nat.  Bank,  89  Minn.  116,  99  Am. 
St.  Rep.  549,  94  N.  W.  218,  holding  that  validity  of  pledge  is  to  be  determined 
according  to  law  of  state  where  pledged  property  is  situated. 

Cited  in  note  (64  L.  R.  A.  829)  on  conflict  of  laws  as  to  sales  of  personal 
property. 

7  L.  R.  A.  316,  RUPARD  v.  CHESAPEAKE  &  O.  R.  00.  88  Ky.  280,  11  S.  W.  70. 
llVarnlnss  at   rall^vay   croMilnsa. 

Cited  in  Cowen  v.  Watson,  91  Md.  353,  46  Atl.  996,  holding  question  for  jury 
whethej  blowing  of  whistle  directly  over  highway  crossing  was  negligent. 

Cited  in  notes  (9  L.  R.  A.  169,  11  L.  R.  A.  385)  on  duty  of  railroad  to  warn 
travelers  on  approach  to  highway  crossings. 
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Contrfbatorr  neffllsrence. 

Cited  in  Cowen  y.  Watson,  91  Md.  355,  46  Ail.  996,  holding  at  dangerous  cross- 
ing care  and  caution  is  mutual  and  reciprocal. 

Cited  in  footnotes  to  Louisville  &  N.  R.  Co.  v.  Webb,  11  L.  R.  A.  674,  which 
holds  failure  to  use  senses  before  crossing  track  not  excused  by  unlawful  speed 
of  train  and  watchman's  failure  to  do  duty;  Oleson  v.  Lake  Shore  A  M.  S.  R-  Co. 
32  L.  R.  A.  149,  which  holds  it  negligent  to  attempt  to  cross  track  immediately 
after  passage  of  train  whose  smoke  obstructs  view;  Woehrle  v.  Minnesota  Trans- 
fer R.  Co.  52  L.  R.  A.  349,  which  holds  traveler's  failure  to  look  and  listen  when 
watchman  absent  not  negligence  per  se;  Lor3nz  v.  Burlington,  C.  R.  &  N.  R,  Co. 
56  L.  R.  A.  753,  which  holds  negligence  of  one  pursuing  cow  in  not  looking  and 
listening  before  crossing  railroad  track  for  jury;  Keenan  v.  Union  Traction  Co. 
58  L.  R.  A.  217,  which  holds  failure  to  look  for  train  within  35  feet  of  tracks 
negligence;  Passman  v.  West  Jersey  &  Seashore  R,  Co.  61  L.  R.  A.  609,  which 
holds  cutting  of  train  on  side  track  at  highway  crossing  not  invitation  to  cross 
without  using  ordinary  precaution. 

Cited  in  note  (13  L.  R.  A.  75)  on  liability  of  street  car  company  for  injury  to 
pedestrians. 
Duty  of  carrier  at  cro««lng-ii. 

Cited  in  footnote  to  Birmingham  Mineral  R.  Co.  v.  Jacobs,  12  L.  R.  A.  830, 
which  holds  failure  to  stop  train  before  crossing  track  of  other  railroad  not  ex- 
cused by  fact  that  rear  of  train  would  be  left  standing  across  other  track. 
Duty  of  carrier  urn  to  speed   of  trains. 

Cited  in  note  (11  L.  R.  A.  435)  on  rate  of  speed  of  railway  trains. 
Dntr  of  o^vner  to  keep  bvildlnK  aafe. 

Cited  in  note  (11  L.  R.  A.  361)  on  duty  of  owner  of  building  to  keep  it  in  safe 
condition. 

7  L.  R.  A.  319,  STATE  ex  rel  KOHLER  v.  CINCINNATI,  W.  &  B.  R.  CO.  47 

Ohio  St.   130,  23  N.  E.  928. 
Intemtate  commerce. 

Cited  in  Lake  Shore  &  :M.  S.  R.  Co.  v.  State,  8  Ohio  C.  C.  224,  holding  state  law 
requiring  at  least  three  passenger  trains  each  way  to  stop  at  all  places  of  over 
^,000  inhabitants  to  receive  and  let  off  passengers,  not  regulation  of  interstate 
commerce, 
Francblae  rliirhtB. 

Cited  in  State  ex  rel.  Snyder  v.  Portland  Natural  Gas  &  Oil  Co.  153  Ind.  487, 63 
L.  R.  A.  415,  74  Am.  St.  Rep.  314,  53  X.  E.  1089,  holding  corporation  for  produc- 
tion of  oil  and  gas  may  forfeit  franchise  by  contract  with  competitor  fixing  prices 
and  binding  it  Co  supply  latter*s  customers. 

Cited  in  footnote  to  State  ex  rel.  Sheets  v.  Mt.  Hope  College  Co.  52  L.  R.  A. 
365,  which  authorizes  dissolution  of  education  institution  for  sale  of  diplomas 
without  regard  to  merit. 

Cited  in  note  (9  L.  R.  A.  37)  as  to  forfeiture  of  franchise. 
Oppresiiive  diiicrlmlnation  In  frelgrHt*. 

Cited  in  Murray  v.  Chicago  &  N.  W.  R.  Co.  35  C.  C.  A.  66,  92  Fed.  872,  holding 
shipper  has  action  at  common  law  to  recover  freights  unjustly  discriminating 
against  him. 
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Cited  in  note  (18  L.  R.  A.  105)  ns  to  right  of  carrier  at  common  law  to  dis- 
criminate between  pas^ngers  or  shippers. 

Distinguished  in  Cleveland,  C,  C.  &  I.  R.  Co.  v.  Closser,  126  Ind.  353,  9  L.  R.  A. 
767,  3  Inters.  Com.  Rep.  391,  22  Am.  St.  Rep.  593,  26  N.  E.  159,  holding  mere 
fact  of  discrimination  will  not  invalidate  contract  with  carrier. 

Illegal  comblnatloiiB  and  chargrea. 

Cited  in  State  ex  rel.  Crow  v.  Armour  Packing  Co.  173  Mo.  393,  61  L.  R.  A. 
474,  96  Am.  St.  Rep.  515,  73  S.  W.  645,  imposing  fine  of  $5,000  upon  corporations 
guilty  of  entering  into  illegal  pool. 

Cited  in  note  (63  L.  R.  A.  762,  764)  on  quo  warranto  against  corporations  for 
making  illegal  charges  in  the  course  of  authorized  business. 

7  L.  R.  A.  323,  SMITH  v.  GEORGIA  P.  R.  CO.  88  Ala.  538,  16  Am.  St.  Rep.  63, 
7  So.  119. 

Negri iflrence  toirard  paasenflrer* 

Cited  in  St.  Louis  &  S.  W.  R.  Co.  v.  Johnson,  59  Ark.  130,  26  S.  W.  593,  hold- 
ing passenger  may  rely  upon  carrier's  invitation  to  alight  by  calling  station  and 
stopping  train  thereat,  at  night;  Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala.  521,  30 
Am.  St.  Rep.  65,  9  So.  722,  requiring  strict  diligence  of  carrier  in  providing  for 
safety  of  passengers;  Southern  R.  Co.  v.  Lollar,  135  Ala.  379,  33  So.  32,  holding 
passenger  entitled  to  recovery  for  injury  from  starting  train  while  he  is  alight- 
ing at  destination;  Smitson  v.  Southern  P.  R.  Co.  37  Or.  80,  60  Pac.  907,  holding 
passt»nger  may  recover  for  injury  in  attempting  to  alight  at  night  at  brakeman's 
suggestion,  by  train  started  after  stop  of  fifteen  seconds. 

Cited  in  notes  (8  L.  R.  A.  674)  as  to  carrier's  duty  to  use  care  for  safety  of 
passengers;    (15  L.  R.  A.  348)  as  to  announcement  of  stations  by  carriers. 

Distinguished  in  Richmond  &  D.  R.  Co.  v.  Smith,  92  Ala.  238,  9  So.  223,  hold- 
ing carrier  liable  for  injuries  to  passenger  in  alighting  at  6  o'clock  on  dark  morn- 
ing when,  after  station  twice  called,  train  stopped  75  feet  from  station;  St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Farr,  70  Ark.  271,  G8  So.  243,  allowing  recovery  for  injury  to 
passenger  alighting  when  train  stopped  after  station  called,  where  surroundings 
give  no  warning  that  station  not  reached. 

7  L.  R.  A.  325,  JONES  v.  STATE,  28  Neb.  495,  44  N.  VV.  658. 
Expalalon  of  luen&bera  by  cJiarch  aoeletr. 

Cited  in  Von  Hoven  v.  Immanuel  Presby.  Church,  108  La.  276,  32  So.  389,  hold- 
ing CJT  parte  proceedings  to  get  rid  of  members  of  a  church  society,  void ;  Hatfield 
V.  De  Long,  156  Ind.  211,  51  L.  R.  A.  753,  83  Am.  St.  Rep.  194,  59  N.  E.  483, 
holding  courts  may  enjoin  church  tribunal  from  expelling  member  in  violation  of 
laws  of  the  church. 

Cited  in  not»es  (15  L.  R.  A.  801)  on  civil  power  to  review  excommunication  of 
church  member;'  (49  L.  R.  A.  396)  as  to  conclusiveness  of  decisions  of  tribunals 
of  associations  or  corporations,  as  to  regularity  of  procedure. 

7  L.  R.  A.  327,  HENDERSON  v.  REYNOLDS,  84  Ga.  159,  10  S.  E.  734. 
Validity  of  verdict  on  Sunda>. 

Cited  in  Bernsttin  v.  Myers,  90  Ga.  90,  24  S.  E.  854,  holding  that  verdict  may 
be  made  up  and  returned  on  Sunday,  where  jury  sent  out  before;  Weaver  v.  Car- 
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ter,  101  Ga.  207,  28  So.  869,  holding  court  may  receive  verdict  on  Sunday;  State 
V.  Atkinson,  104  La.  572,  20  So.  279,  holding  verdict  may  be  returned  morning  of 
Thanksgiving  day. 

Cited  in  footnotes  to  Sullivan  v.  Maine  C.  R.  Co.  8  L.  R.  A.  427,  which  holds 
riding  for  exercise  on  Sunday  not  violation  of  statute;  Porter  v.  Pierce,  7  L.  R.  A. 
847,  which  excludes  Sunday  in  determining  time  to  redeem. 

Standard  of  time. 

Cited  in  Ex  parte  Parker,  35  Tex.  Crim.  Rep.  15,  29  S.  W.  480,  holding  sun 
time  the  standard  of  time  for  courts;  Jones  v.  Grerman  Ins.  Co.  110  Iowa,  78,  46 
L.  R.  A.  861,  81  N.  W.  188,  holding  sun  time  determines  hour  of  expiration  of 
insurance. 

7  L.  R.  A.  330,  STATE  ex  rel  WEISS  v.  DISTRICT  BOARD,  76  Wis.  177,  20  Am. 

St.  Rep.  41,  44  N.  W.  967. 
Judicial   notice. 

Cited  in  North  Hempstead  v.  Gregory,  53  App.  Div.  354,  65  N.  Y.  Supp.  867, 
holding  court  will  take  judicial  notice  of  contents  of  Bible;  Pfeiflfer  v.  Board  of 
Education,  118  Mich.  560,  42  L.  R.  A.  541,  77  N.  W.  250,  holding  courts  will  ju- 
dicially notice  custom  of  opening  schools  with  selections  from  Bible  and  other  de- 
votional exercises;  Hilton  v.  Roylance,  25  Utah,  144,  58  L.  R.  A.  729,  95  Am.  St 
Rep.  821,  69  Pae.  660,  holding  court  will  take  judicial  notice  of  meaning  of 
"sealed"  and  "sealing  ordinance'^  as  used  in  Mormon  church. 

Sectarian  Inatrnctlon. 

Cited  in  Hysong  v.  School  District,  164  Pa.  642,  26  L.  R.  A.  206,  44  Am.  St. 
Rep.  632,  30  Atl.  482,  to  point  that  the  principles  of  Christian  morality  are  not 
excluded  from  public  schools  but  only  sectarian  instruction ;  Stevenson  v.  Hanyon, 
9  Kulp,  266,  4  Lack.  Legal  News,  226,  7  Pa.  Dist.  R.  591,  holding  reading  of  Bible 
in  public  schools  not  sectarian  instruction,  and  not  unconstitutional;  State  ex 
rel  Jones  v.  Froehlich,  115  Wis.  42,  58  L.  R.  A.  764,  95  Am.  St.  Rep.  894,  91  N. 
W.  115,  holding  value  of  laws  will  not  justify  their  enactment  in  violation  of 
constitutional  provisions. 

Cited  in  note  (14  L.  R.  A.  419)   on  public  aid  to  sectarian  institution. 

Distinguished  in  North  v.  University  of  Illinois,  137  111.  307,  27  N.  E.  54,  hold- 
ing rule  requiring  students  of  university  to  attend  chapel  unless  excused  not  un- 
constitutional or  unreasonable. 

ReadlnflT  'Bible  In  ■cltool. 

Cited  in  State  ex  rel.  Freeman  v.  Scheve,  65  Neb.  871,  59  L.  R.  A.  930,  footnote 
p.  027,  91  N.  W.  846,  holding  Bible  reading,  hymn  singing,  and  prayer  in  public 
schools  forbidden  by  Constitution. 

Cited  in  note  (36  L.  R.  A.  278)  on  adoption  of  text-books  for  public  schools. 

Disapproved  in  Pfeiffer  v.  Board  of  Education,  118  Mich.  569,  4&  L.  R.  A.  539, 
77  N.  W.  250,  holding  reading  extracts  from  Bible  without  comment,  in  public 
schools,  constitutional. 

Practical   conatrnctlon   of  statnte. 

Cited  in  Travelers*  Ins.  Co.  v.  Fricke,  94  Wis.  266,  68  N.  W.  968,  holding  there 
is  no  room  for  practical  construction  unless  statute  is  doubtful;  State  ex  reL 
Lamb  v.  Cunningham,  83  Wis.  142,  17  L.  R.  A.  168,  35  Am.  St.  Rep.  27,  53  N.  W. 
35,  holding  former  acts  immaterial  in  construing  constitutionality  of  later  stat- 
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ute  unless  language  of  Constitution  is  doubtful  and  a  long-continued  legislative 
construction  has  been  given  to  it. 

^aallllcatlon  of  irltneas* 

Cited  in  note  (42  L.  R.  A.  566)  on  religious  belief  as  qualification  of  witness. 

7  L.  R.  A.  344,  VIRGINIA  MIDLAND  R.  CO.  v.  WASHINGTON,  86  Va.  629,  10 

S.  E.  927. 
Liability  of  lessor  or  lessee  of  railroad  for  other's  negrllflrence. 

Cited  in  Murray  v.  Lehigh  Valley  R.  Co.  66  Conn.  520,  32  L.  R.  A.  540,  34  Atl. 
506,  holding  railroad  operating  train  on  leased  track  subject  to  orders  of  latter's 
servants,  liable  for  their  negligence;  Arrowsmith  v.  Nashville  &  D.  R.  Co.  57  Fed. 
179,  holding  authorized  lessor  railroad  company  not  liable  for  injury  to  mail  clerk 
from  crane  erected  under  lessee's  permission;  Buckner  v.  Richmond  &  D.  R.  Co. 
72  Miss.  880,  18  So.  449,  holding  authorized  lessor  railroad  company  not  liable 
for  injury  from  defective  appliance  leased;  Hurlbut  v.  Wabash  R.  Co.  130  Mo. 
665,  31  S.  W.  1051,  holding  railway  hiring  employees  and  furnishing  engines  used 
on  connecting  lines,  liable  to  employee  for  injury  while  on  other  line  due  to  defect 
in  engine;  McCabe  v.  Maysville  &  B.  S.  R.  Co.  112  Ky.  876,  66  S.  W.  1054,  holding 
lessor  railroad  liable  for  negligence  of  lessee  in  killing  pedestrian;  Chicago  &  G. 
T.  R.  Co.  V.  Hart,  209  111.  425,  66  L.  R.  A.  81,  70  N.  E.  654  (dissenting  opinion), 
majority  holding  lessor  road  liable  for  negligent  injury  by  lessee  of  employee  of 
latter;  Muntz  v.  Algiens  &  G.  R.  Co.  Ill  La.  427,  64  L.  R.  A.  225,  35  So.  624, 
holding  lessor  road  liable  for  injury  due  to  negligence  of  lessee. 

Cited  in  footnote  to  Harden  v.  North  Carolina  R.  Co.  55  L.  R.  A.  784,  which 
denies  powder  of  lessor  of  railroad  to  exempt  itself  from  liability  to  employees  of 
lessee. 

Cited  in  notes  (37  L.  R.  A.  83)  as  to  which  of  two  or  more  persons  is  the  mas- 
ter of  another  who  is  conceded  to  be  the  servant  of  one  of  them;  (44  L.  R.  A. 
745)  as  to  liability  of  lessor  of  railroad  for  injuries  caused  by  negligence  of  an- 
other company  using  the  road  under  a  lease,  license,  or  other  contract. 

7  L.  R.  A.  848,  PEOPLE  ex  rel  MORGAN  ▼.  HAYNE,  83  Cal.  Ill,  17  Am.  St. 

Rep.  217,  23  Pac.  1. 
Encroachment  npon  Jndlclal  po^vers. 

Cited  in  State  v.  Le  Clair,  86  Me.  632,  30  Atl.  7,  holding  act  investing  clerk  of 
municipal  court  with  authority  to  hear  complaints  and  issue  warrants  no  en- 
croachment upon  judicial  power;  De  Votie  v.  McGerr,  14  Colo.  581,  23  Pac  980, 
raising  without  passing  upon  question  of  constitutionality  of  act  providing  for 
supreme  court  commission. 

Cited  in  footnote  to  Herndon  v.  Imperial  Fire  Ins.  Co.  18  L.  R  A.  547,  which 
denies  legislative  power  to  give  right  to  rehearing  contrary  to  court  rule. 

7  L.  R.  A.  352,  CITIZENS  STREET  R.  CO.  v.  TWINAME,  121  Ind.  375,  23  N. 

E.  159. 
Action  to  recover  for  loss  of  serirlces* 

Cited  in  Hensley  v.  Tuttle,  17  Ind.  App.  256,  46  N.  E.  594,  holding  husband 
entitled  to  recover  for  joint  services  of  himself  and  wife  in  nursing  and  caring  for 
decedent;  Bloomington  v.  Rogers,  13  Ind.  App.  124,  41  N.  E.  395,  holding  married 
L.  R.  A.  Au.— Vol.  I. — 60. 
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woman  not  supported  by  husband  and  doing  business  on  own  account  can  recover 
▼aiue  of  omi  services;  Tipton  County  v.  Brown,  4  Ind.  App.  292,  30  X.  E.  025, 
holding  husband  entitled  to  wife's  services  in  household  work;  Louisville.  X.  A. 
&  C.  R.  Co.  v.  Rush,  127  Ind.  548,  26  N.  E.  1010,  holding  condition  of  one's  family 
may  be  considered  in  estimating  father's  damages  for  loss  of  child's  services. 

Cited  in  footnote  to  Harmon  v.  Old  Colony  R.  Co.  30  L.  R-  A.  658,  which  holds 
impairment  of  capacity  to  labor  element  of  damages  for  injury  to  married  woman. 

Llabllltsr  of  husband  for  tort  of  ^vlfe. 

Cited  in  Radke  v.  Scblundt,  30  Ind.  App.  222,  65  N.  E.  770,  holding  husband 
not  liable  for  injury  caused  by  negligence  of  wife  while  selling  or  delivering  prod- 
uce raised  ^n  his  farm. 


7  L.  R.  A.  354,  RICKETTS  v.  CHESAPEAKE  4  O.  R.  CO.  33  Wa.  Va.  433,  25 

Am.  St.  Rep.  901,  10  S.  E.  801. 
Leaae  of  railroad. 

Cited  in  Fisher  v.  West  Virginia  &  P.  R.  Co.  39  W.  Va.  370,  23  L.  R.  A.  759,  19 
S.  £.  578,  holding  railroad  cannot  turn  over  its  road  to  another  company  and 
by  lease  or  contract  exempt  itself  from  responsibility  for  management  of  road. 

Cited  in  footnote  to  Van  Steuben  v.  Central  R-  Co.  34  L.  R.  A.  577,  which  holds 
unauthorized  lease  of  railroad,  void. 

Cited  in  notes  (44  L.  R.  A.  742)  as  to  company's  authority  to  lease  railroad; 
(52  L.  R.  A.  371)  necessity  of  legislative  permission  to  consolidate. 

Liability  of  leaaor  and  leasee  of  railroad. 

Cited  in  Moundsville  v.  Ohio  River  R.  Co.  37  W.  Va.  99,  20  L.  R.  A.  167,  16  S. 
E.  514,  to  point  that  railroad  company's  duty  to  restore  streets  which  it 
crosses  rests  on  successor  by  lease,  assignment,  or  consoliriation;  Chesapeake  k  0. 
R.  Co.  V.  Howard,  14  App.  D.  C.  284,  holding  lessee  liable  for  injury  on  leased 
road  though  lease  was  ultra  vire^. 

Cited  in  notes  (37  L.  R.  A.  85)  as  to  liability  of  lessor  of  railroad  while  lessee 
is  in  possession;  (44  L.  R.  A.  739,  740)  as  to  liability  of  lessor  of  railroad  for 
negligence  of  lessee. 

Distinguished  in  Arrowsmith  v.  Nashville  &  D.  R.  Co.  57  Fed.  173,  holding  au- 
thorized lease  without  exemption  clause  absolves  lessor  from  torts  of  lessee  result- 
ing from  negligent  operation  of  road. 

Reading:  from  reported  caaea  to  Jnry. 

Cited  in  State  v.  Wait,  44  Kan.  323,  24  Pac.  354,  holding  reading  to  jury  from 
opinion  of  Supreme  Court  in  another  case,  not  permissible. 

Distinguished  in  Gregory  v.  Ohio  River  R.  Co.  37  W.  Va.  623,  16  S.  E.  819, 
holding  counsel  may  read  from  reported  cases  if  law  read  is  correct  and  relevant* 

Exemplary  or  pnnltlve  damagrea. 

Cited  in  Mayer  v.  Frobe,  40  W.  Va.  202,  22  S.  E.  58,  holding  exemplary  dam- 
ages may  be  assessed  upon  wrongdoer  by  way  of  punishment  in  civil  suit ;  Turner 
V.  Norfolk  &  W,  R.  Co.  40  W.  Va.  688,  22  S.  E.  83,  holding  exemplary  damages 
recoverable  within  statutory  limit  against  railroad  company  for  death  of  employee 
due  to  its  negligenoe;  Gillingham  y.  Ohio  River  R.  Co.  35  W.  Va.  604,  14  L.  R. 
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A.  804,  29  Am.  St.  Rep.  827,  14  S.  E.  243,  holding  one  falsely  imprisoned  by 
railway  conductor  may  recover  exemplary  damages  restricted  to  what  would  be 
a  fair  and  just  compensation;  Talbott  v.  West  Virginia  C.  &  P.  R.  Co.  42  W.  Va. 
563,  26  S.  E.  311,  to  point  that  exemplary  damages  not  recoverable  against  rail- 
road company  for  wanton  and  malicious  act  of  servant  unless  expressly  or  im- 
pliedly authorized  or  ratified;  Donivan  v.  Manhattan  R.  Co.  1  Misc.  371,  21  N. 
Y.  Supp.  457,  holding  punitive  damages  not  recoverable  for  wilful  injury  by  serv- 
ant unless  master  authorizes  or  ratifies  the  act;  Claiborne  v.  Chesapeake  &  O.  R. 
Co.  46  W.  Va.  366,  33  S.  E.  262,  holding  master  not  liable  in  punitive  damages 
for  injury  due  to  malicious  act  of  servant  unless  he  authorized  or  ratified  it; 
Couch  V.  Chesapeake  &  O.  R.  Co.  45  W.  Va.  56,  30  S.  E.  147  (divided  court),  to 
proposition  that  doctrine  as  to  punitive  damages  is  same  whether  death  ensues  as 
result  of  the  negligent  act  or  not;  Turner  v.  Norfolk  &  W.  R.  Co.  40  \V.  Va.  693, 
22  S.  E.  83,  as  to  circumstances  under  which  corporations  are  liable  to  infliction 
of  punitive  damages;  Scott  v.  Chesapeake  &  0.  R.  Co.  43  W.  Va.  490,  27  S.  E.  211 
(dissenting  opinion),  majority  holding  that  punitive  damages  can  be  awarded 
against  a  corporation. 
JLlablllty  of  carrier  for  asMtult  by  employee. 

Cited  in  note  (14  L.  R.  A.  738)  on  liability  of  carrier  for  as.sault  on  passenger 
by  employee  during  transportation. 

7  L.  R.  A.  357,  DETWILLER  v.  COM.  131  Pa.  614,  18  Atl.  990,  992. 
Ellflrlblllty  of  director*  or  atockholdera. 

Cited  in  Com.  ex  rel.  Lauffer  v.  Stevenson,  200  Pa.  510,  50  Atl.  91,  to  point  that 
president  of  board  of  directors  cannot  decide  as  to  eligibility  of  directors  and 
fill  vacancy  thus  created. 

Cited  in  notes    (24  L.  R.  A.  252)    on  right  of  nonresidents  to  become  stock- 
holders;  (46  L.  R.  A.  620)  on  charter  restrictions  on  eligibility  to  become  share- 
holder. 
Voting:  by  proxy. 

Cited  in  Walker  v.  Johnson,  17  App.  D.  C.  163,  holding  trading  corporation  has 
implied  power  to  enact  by-law  conferring  right  to  vote  by  proxy;  McKee  v.  Home 
Snv.  &  T,  Co.  122  Iowa,  736,  98  N.  W.  609,  holding  voting  on  question  of  liquida- 
tion not  authorized  by  general  proxy;  Worth  Mfg.  Co.  v.  Bingham,  54  C.  C.  A. 
125,  116  Fed.  791,  holding  voting  by  proxy  under  provision  of  charter,  legal. 

Cited  in  note  (29  L.  R.  A.  845)  on  right  to  vote  by  proxy  in  private  corpora- 
tions. 

7  L.  R.  A.  360,  COM.  ex  rel  ROBINSON  v.  HEMINGWAY,  131  Pa.  636,  18  Atl. 

990,  992. 
Ownership  of  atoek  by  foreigrn  corporation. 

Cited  in  Shepp  v.  Schuylkill  Valley  Traction  Co.  17  Montg.  Co.  L.  Rep.  60,  hold- 
ing foreign  corporation  which  owns  and  votes  upon  stock  of  Pennsylvania  oorpo* 
ration  does  not  thereby  assume  possession  and  control  of  the  latter. 
Alien  VFldovF'a  rigrbt  to  dower. 

Cited  in  Ondis  v.  Banta,  7  Kulp,  391,  holding  alien  widow  entitled  to  dower  in 
lands  of  alien  husband. 
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7  L.  R.  A.  3«1,  Re  CHAUNCEY,  119  N.  Y.  77,  23  N.  E.  448. 
Abatement  of  legpaey. 

Cited  in  Re  Hinman,  32  Misc.  538,  67  N.  Y.  Supp.  459,  holding  legacy  for  the 
support  of  a  brother  during  life  abates  with  other  general  legacies. 
Maklngr  up  defldeney  from  aiirpliia. 

Cited  in  Spencer  v.  Spencer,  38  App.  Div.  410,  56  N.  Y.  Supp.  460,  holding 
deficiency  in  any  year  of  amount  of  income  provided  by  will  should  be  made  good 
out  of  surplus  of  succeeding  years. 

7  L.  R.  A.  363,  STREISSCJUTH  v.  NATIONAL  GERMAN-AMERICAN  BANK. 

43  Minn.  60,  19  Am.  St.  Rep.  213,  44  N.  W.  797. 
lilablllty  f^if  default  of  agrent. 

Cited  in  Ft.  Dearborn  Nat.  Bank  v.  Security  Bank,  87  Minn.  84,  91  N.  W.  257, 
holding  bank  which  transmits  check  to  another  for  collection  makes  latter  bank 
its  agent  and  is  liable  for  its  neglect;  Bailie  v.  Augusta  Sav.  Bank.  95  Ga.  282, 
51  Am.  St.  Rep.  74.  21  S.  E.  717,  holding  bank  liable  for  negligent  failure  of  its 
correspondent  to  collect;  Commercial  Bank  v.  Red  River  Valley  Nat.  Bank,  8  N.  D. 
387,  79  N.  W.  859,  holding  under  Dak.  Code  subagent  bank  not  responsible  to 
principal  for  negligent  failure  to  collect  but  that  agent  may  sue ;  Johnson  y.  Dun, 
75  Minn.  538,  78  N.  W.  98,  holding  mercantile  agency  accepting  notes  for  collec- 
tion without  limitation  as  to  liability,  responsible  for  wrongful  acts  of  its  attor- 
ney; Irwin  V.  Reeves  Pulley  Co.  20  Ind.  App.  128,  48  N.  E.  601  (dissenting  opin- 
ion) to  point  correspondent  bank  agent  of  home  bank,  majority  holding  latter 
liable  only  if  negligent  in  selecting  correspondent. 

Cited  in  footnotes  to  Wilson  v.  Carlinville  Nat.  Bank,  52  L.  R.  A.  632,  which 
holds  depositor  of  check  for  collection  estopped  to  object  sending  check  directly 
to  drawee  bank  in  accordance  with  custom  known  to  him;  Second  Nat.  Bank  v. 
Merchants*  Nat.  Bank,  55  L.  R.  A.  273,  which  holds  bank  negligent  in  sending 
note  for  collection  to  bank  whose  cashier  is  treasurer  of  corporation  maker  with- 
out hearing  from  similar  note  previously  sent. 

7  L.  R.  A.  366,  LEAVITT  v.  GOODWIN,  79  Iowa,  348,  44  N.  W.  567. 
Pro^iaton  matnrlniK  debt  on  default. 

Cited  in  Horn  v.  Bennett,  135  Ind.  163,  24  L.  R.  A.  804,  34  N.  E.  321,  holding 
priority  of  notes  given  to  secure  mortgage  not  changed  where  all  the  notes  become 
due  in  consequence  of  mortgagor's  default;  Watts  v.  Creighton,  85  Iowa,  160,  52 
N.  W.  12,  holding  mortgagee's  option  to  declare  entire  debt  due  on  default  may 
be  waived  so  that  such  default  will  not  set  statute  of  limitations  in  operation. 

Questioned  in  San  Antonio  Real  Estate  Bldg.  &  Loan  Asso.  v.  Stewart,  94  Tex. 
446,  86  Am.  St.  Rep.  864,  61  S.  W.  386,  on  proposition  that  provision  maturing 
entire  debt  on  default  is  a  penalty  or  forfeiture. 
Priority  of  notes. 

Cited  in  note  (24  L.  R.  A.  802)  on  priority  of  notes  as  regulated  by  maturity. 

7  L.  R.  A.  367,  Re  WOODWARD,  117  N.  Y.  522,  23  N.  E.  120. 
Conatrnctlon  of  ^Ford  '*nephei?r." 

Cited  in  Nicholson  v.  Nicholson,  115  Iowa,  495,  91  Am.  St.  Rep.  176,  88  N.  W. 
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1064,  and  Willard  v.  Darrah,  168  Mo.  672,  90  Am.  St.  Rep.  468,  68  S.  W.  1023, 
holding  word  **nephew"  does  not  include  grandnephews. 

Cited  in  note  (9  L.  R.  A.  200)  on  legacy  to  nephews  and  nieces. 

Conatmctloift  of  ^fIII. 

Cited  in  note  (8  L.  R.  A.  742)  on  rule  of  construing  wills. 

Veatlnsr  of  legacy. 

Cited  in  footnote  to  Wengerd's  Appeal,  13  L.  R.  A.  360,  which  holds  legacies 
vest  at  testator's  death  under  will  converting  estate  into  money  and  directing  dis- 
tribution between  children  of  son. 

7  L.  R.  A.  369,  MILLVALE  v.  EVERGREEN  R.  CO.  131  Pa.  1,  18  Atl.  993, 
Safflciency  of  title  of  atatote. 

Cited  in  Com.  v.  Moore,  2  Pa.  Super.  Ct.  166,  and  Com  v.  Curry,  4  Pa.  Super. 
Ct.  360,  holding  title  sufficient  which  fairly  gives  notice  of  subject  of  act  so  as 
to  lead  to  inquiry  into  body  of  bill;  Luzerne  Water  Co.  v.  Toby's  Creek  Water 
Co.  6  Kulp,  239,  holding  title  of  supplemental  act  sufficient  which  indicates  au 
amendment  of  original  followed  by  specification  of  changes,  where  latter  not  ap- 
parently explanatory  of  former;  Lehigh  Valley  Coal  Co.  v.  United  States  Pipe 
Line  Co.  3  Pa.  Dist.  R.  72,  7  Kulp,  79,  holding  title  to  act  of  June  2,  1883,  suffi- 
ciently indicates  its  purpose  to  provide  for  taking  of  lands  for  transportation  of 
petroleum. 

— -  Title  of  anppleineiital  act* 

Cited  in  Forty  Fort  v.  Forty  Fort  Water  Co.  9  Kulp,  251;  Com.  v.  Edgerton 
Coal  Co.  164  Pa,  305,  30  Atl.  129;  Philadelphia  v.  Ridge  Ave.  R.  Co.  142  Pa.  491, 
24  Am.  St.  Rep.  512,  21  Atl.  982 — holding  supplemental  act  germane  to  original 
covered  by  title  referring  to  original  act;  Washington  v.  McG«orge,  146  Pa.  254, 

29  W.  N.  C.  252,  23  Atl.  222,  holding  supplemental  act  constitutional  where  its 
provisions  are  germane  to  subject  expressed  in  title;  Luzerne  Water  Co.  v.  Toby 
Creek  Water  Co.  148  Pa.  571,  24  Atl.  117,  holding  title  of  supplementary  act  suf- 
ficient if  germane  to  subject  of  original  act;  Com.  ex  rel.  Smathers  v,  Taylor, 
159  Pa.  457,  34  W.  N.  C.  33,  28  Atl.  348,  to  point  that  supplemental  act  may  con- 
tain anything  germane  to  original  act;  Wilson  v.  Downing,  4  Pa.  Super.  Ct.  492, 
holding  title  to  supplemental  act  sufficient  where  its  subject-matter  is  within 
title  and  also  germane  to  subject  of  original  act. 

Conatmctioa  of  term*  "railroad"  and  "rall^vay.** 

Cited  in  Massachusetts  Loan  &  T.  Co.  v.  Hamilton,  32  C.  C.  A.  50,  59  U.  S.  App. 
403,  88  Fed.  592;  Rafferty  v.  Central  Traction  Co.  147  Pa.  589,  29  W.  X.  C.  542, 

30  Am.  St.  ^^ep.  763,  23  Atl.  884;  Old  Colony  Trust  Co.  v.  Allentown  &  B.  Rapid 
Transit  Co.  192  Pa.  603,  44  Atl.  319,  holding  the  words  "railroad"  and  "railway" 
synonymous. 

^—  Street   railroad*. 

Cited  in  Cheetham  v.  McCormick,  178  Pa.  191,  35  Atl.  631,  holding  street  rail- 
roads are  within  term  "railroad  corporations"  as  used  in  statute;  Sams  v.  St. 
Louis  &  M.  River  R.  Co.  174  Mo.  89,  61  L.  R.  A.  485,  73  S.  W.  686,  and  Com.  v. 
McCaully,  2  Pa.  Dist.  R.  63,  holding  word  "railroad"  includes  street  railroads; 
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Bammel  v.  Kirby,  19  Tex.  Civ.  App.  200,  47  S.  W.  392,  holding  statutory  tenn 
"any  railroad"  includes  street  railroads;  Pennsylvania  R.  Co.  v.  Inland  Traction 
Co.  18  Montg.  Co.  L.  Rep.  137,  holding  consolidating  street  railways  under  act  of 
May  16,  1861,  lawful. 

Cited  in  note  (52  L.  R.  A.  380)  on  right  of  street  railways  to  consolidate 
>inder  statute  authorizing  consolidation  of  railroads. 

Changre  of  gauge  or  motive   poorer. 

Cited  in  Western  N.  Y.  &  P.  R.  Co.  v.  Buffalo,  R.  &  P.  R.  Co.  193  Pa.  135.  44 
Atl.  242,  as  sustaining  right  of  railroad  company  to  widen  its  gauge;  Watkin  v. 
West  Philadelphia  Pass.  R.  Co,  11  Pa.  Co.  Ct.  653,  31  W^  N.  C.  271,  1  Pa.  Di*t. 
R.  467,  holding  passenger  railway  limited  by  charter  to  horse  power  without  au- 
thority to  make  use  of  trolley  system  of  electricity. 

RIgrht  of  rall^Fay  la  and  municipal  control  over  street. 

Cited  in  New  Castle  v.  Lake  Erie  &  \\\  R.  Co.  155  Ind.  23,  57  N.  E.  516.  hold- 
ing city  may  grant  railway  the  right  to  lay  tracks  longitudinally  along  the 
street;  Re  Johnston,  137  Cal.  121,  69  Pac.  973,  holding  void,  ordinance  requiring 
[>ermlt  from  city  to  lay  gas  and  water  pipes  in  streets. 

Cited  in  footnote  to  Chicago  G.  W.  R.  Co.  v.  First  M,  E.  Church,  50  L.  R.  A. 
488,  which  holds  water  tank  in  street  and  station  at  which  bells  constantly  rung 
and  whistles  blown  within  few  rods  of  church,  a  nuisance. 

• 

7  L.  R.  A.  374,  ST.  LOUIS,  I.  M.  &  S.  R.  CO.  v.  WORTHEN,  52  Ark.  529,  13  8. 
W.  254. 

Claaalflcation  of  property  for  taxation. 

Cited  in  Sawyer  v.  Dooley,  21  Nev.  400,  32  Pac.  437,  holding  act  classifying 
property  for  taxation,  applying  to  all  railroads,  general  law;  Wells,  F.  k  Co.'b 
Express  v.  Crawford  County,  63  Ark.  589,  37  L.  R.  A.  375,  40  S.  W.  710,  holding 
separate  classification  for  taxation  of  express  company's  property  within  legis- 
lative power;  St.  Louis  &  S.  F.  R.  Co.  v.  Williams,  53  Ark.  64,  13  S.  W.  796,  hold- 
ing bridge,  the  use  of  which  only  has  been  acquired  by  railway,  not  taxable  by 
state  board. 

Cited  in  footnotes  to  State  v.  Virginia  &  T.  R.  Co.  35  L.  R.  A-  759,  which  holds 
earning  capacity  of  railroad  main  consideration  in  determining  taxable  value; 
Knoxville  &  O.  R.  Co.  v.  Harris,  53  L.  R-  A.  921,  which  holds  exemption  from 
privilege  tax  not  included  in  exemption  from  ad  valorem  tax. 

Cited  in  notes  (14  L.  R.  A.  585)  on  constitutional  equality  of  privileges,  im- 
munities, and  protection;  (60  L.  R.  A.  340,  374),  on  constitutional  equality  in 
the  United  States  in  relation  to  corporate  taxation. 

Notice  of  taxation. 

Cited  in  State  ex  rel.  Jennings  Bros.  Invest.  Co.  v.  Armstrong,  19  Utah,  127. 
56  Pac.  1076,  holding  notice  need  not  be  given  by  county  board  of  equalization  ia 
raising  or  lowering  taxation  on  entire  class  of  property  in  district;  Carroll  v. 
Alsup,  107  Tenn.  278,  64  S.  W.  193,  holding  only  notice  required  for  increase  of 
taxation  by  state  board  afforded  by  statute  fixing  date  of  biennial  session;  State 
ex  rel,  Harrison  County  Bank  v.  Springer,  134  Mo.  226,  35  S.  W.  589,  holding 
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notice  not  required  when  statute  fixes  date  when  parties  may  show  cause  against 
increase  of  assessment. 

1 

Practice. 

Cited  in  footnotes  to  McClain  v.  Williams,  43  L.  R.  A.  287,  which  holds  right 
of  appeal  subject  to  legislative  restriction;  Johnson  v.  State,  51  L.  R.  A.  272, 
which  sustains  provision  against  reversal  for  error  in  charge  not  excepted  to. 

7  L.  R.  A.  377,  BENNETT  v.  CHAPIN,  77  Mich.  526,  43  N.  VV.  893. 
Property  obtained  under  -will. 

Cited  in  Webb  v.  Hayden,  166  Mo.  49,  65  S.  W.  760,  holding  possession  of 
executor  assuming  to  act  as  trustee  cannot  be  disturbed  by  one  without  title; 
Green  v.  Russell,  103  ]Mich.  642,  61  N.  W,  885,  holding  purchaser  justified  in  re- 
fusing title  to  property  purchased  from  administrator  with  will  annexed  unless 
order  of  court  obtained;  Parkhurst  v.  Trumbull,  130  Mich.  412,  90  N.  W.  26, 
holding  executor  not  authorized  to  mortgage  property  under  power  of  sale. 

7  L.  R.  A.  381,  METROPOLITAN  EXHIBITION  CO.  v.  EWING,  42  Fed.  198. 
Enforcement  of  contracts. 

Cited  in  footnote  to  Philadelphia  Ball  Club  v.  Lajoie,  58  L.  R.  A.  227,  whieh 
authorizes  injunction  against  base  ball  player  violating  contract  to  play  fof 
certain  organization,  for  specified  time,  and  meanwhile  not  play  for  other  club. 

Cited  in  notes  (7  L.  R.  A.  780)  on  unenforceable  contracts;  (11  L.  R.  A.  550) 
on  special  services  for  professional  labor;  (20  L.  R.  A.  168)  on  power  of  equity 
to  grant  mandatory  injunction. 

7  L.  R.  A.  385,  CHURCH  v.  CHURCH,  16  R.  I.  667,  19  Atl.  244. 
Defense  to  action  for  divorce. 

Cited  in  Mathewson  v.  Mathewson,  18  R.  I.  459,  49  Am.  St.  Rep.  782,  28  Atl. 
801,  holding  divorce  will  not  be  granted  to  woman  continuing  to  liye  with  seoond 
husband  after  first  husband's  return  from  presumptive  death. 

7  L.  R.  A.  386,  BUFFUM  v.  TIVERTON,  16  R.  I.  643,  19  Atl.  112. 
Trust  estate  passing:  under  greneral  devise. 

Cited  in  Re  Higgins,  15  Mont.  483,  28  L.  R.  A.  119,  39  Pac.  606,  holding  that 
trust  estate  does  not  always  pass  under  general  devise. 

Devise  to  tvlfe. 

Cited  in  note  (10  L.  R.  A,  757)  on  devise  to  wife  for  life  with  power  to  sell  or 
dispose  of  estate. 

7  L,  R.  A.  387,  HOPKINS  v.  MANCHESTER,  16  R.  I.  663,  19  Atl.  243. 
'Wben   srlft   created. 

Cited  in  Blazo  v.  Cochrane,  71  N.  H.  587,  53  Atl.  1026,  holding  gift  causa 
mortis  not  established  when  donor  died  subsequently  from  another  cause;  Mat- 
thews v.  Hoagland,  48  N.  J.  Eq.  487,  21  Atl.  1054,  holding  delivery  of  certificate 
of  stock  without  written  assignment  or  power  does  not  constitute  gift  inter  vivos. 
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7  L.  R.  A.  388,  SPAIGHT  v.  McGOVERN,  16  R.  I.  658,  19  Atl.  246. 
"Wben  kllllns  of  dogr*  permitted. 

Cited  in  Harris  v.  Eaton,  20  R.  I.  84,  37  Atl.  308,  holding  licensed  dog  cannot 
be  killed  while  trespassing  unless  he  is  doing  the  damage  for  which  he  may  be 
killed  by  statute. 

Cited  in  notes  (15  L.  R  A.  250,  40  L.  R.  A.  510)  on  right  to  kill  dogs. 

7  L.  R.  A.  390,  UNITARIAN  SOC.  v.  TUFTS,  151  Mass.  76,  23  N.  E.  1006. 
Specific  leflrmcle*)  ademption. 

Cited  in  Tolman  v.  Tolman,  85  Me.  321,  27  Atl.  184,  holding  bequest  of  notes 
adeemed  by  testator  surrendering  them  and  taking  reconveyance  of  property  for 
which  they  were  given;  New  Albany  Trust  Co.  v.  Powell,  29  Ind.  App.  502, 
64  N.  E.  640,  holding  legatee  not  entitled  to  larger  number  of  shares  of  stock  than 
o^\Tied  by  testator  at  death;  Re  Frahm,  120  Iowa,  91,  94  N.  W.  444,  holding 
bequest  of  stock  not  adeemed  by  acceptance  of  note  in  lieu  thereof;  D/ake  v. 
True,  72  N.  H.  323,  56  Atl.  749,  holding  legatees  of  exact  amount  of  stock  owned 
hy  testator  at  time  will  executed  entitled  only  to  amount  owned  at  his  death, 
where  some  had  been  disposed  of. 

Distinguished  in  Slade  v.  Talbot,  182  Mass.  259,  94  Am.  St.  Rep.  653,  65  N.  E. 
374,  holding  that  executor  must  purchase  shares  sufficient  to  make  up  number 
bequeathed. 

Cited  in  footnote  to  E^ans  v.  Hunter,  17  L.  R.  A.  308,  which  holds  bequests  of 
certain  amounts  in  unidentified  United  States  bonds  general. 

7  L.  R.  A.  392,  GAY  v.  ROOKE,  151  Mass.  115,  21  Am.  St.  Rep.  434,  23  N.  E.  835. 
'Wben    Intereat    run*. 

Cited  in  Horn  v.  Hansen,  56  Minn.  48,  22  L.  R.  A.  619,  57  N.  W.  315,  holding 
interest  on  "wheat  ticket"  runs  from  its  date,  the  wheat  having  been  delivered; 
Gould  V.  Emerson,  160  Mass.  441,  39  Am.  St.  Rep.  501,  35  N.  E.  1065,  holding 
interest  on  note  not  bearing  interest  not  allowable  until  demand. 

Cited  in  note  (8  L.  R.  A.  393)  on  negotiable  instruments. 

7  L.  R.  A.  393,  SLATTERY  v.  WASON,  151  Mass.  266,  21  Am.  St  Rep.  448, 

23  N.  E.  843. 
'Wben  Income  of  trust  fund  aobject  to  debt*  of  beneficiary. 

Cited  in  Reynolds  v.  Hanna,  55  Fed.  791,  holding  share  of  beneficiary  in 
income  of  trust  estate  which  it  was  in  discretion  of  trustee  to  apply  to  his  use 
is  subject  to  his  debts;  Thornton  v.  Stanley,  55  Ohio  St.  209,  45  N.  E.  318,  hold- 
ing bequest  of  income  of  estate  in  trust  for  education  and  support  of  beneficiary 
for  life  without  limitation  can  be  reached  by  creditors;  Roberts  v.  Stevens,  84 
Me.  327,  17  L.  R.  A.  268,  24  Atl.  873,  holding,  creditors  cannot  reach  income  of 
trust  fund  which  testator  has  directed  shall  not  be  assigned  or  transferred  except 
to  beneficiary;  Billings  v.  Marsh,  153  Mass.  313,  10  L.  R  A.  766,  26  Am,  St 
Rep.  635,  26  N.  J^.  1000,  holding  trust  fund  under  will  providing  it  shall  not 
be  assignable  or  taken  for  any  debt  of  legatee  does  not  pass  to  assignee  in 
insolvency;  Wemyss  v.  White,  159  Mass.  485,  34  N.  K  718,  holding  income  of 
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trust  fund,  with  discretion  in  trustee  to  discontinue  payment,  cannot  be  reached 
by  mortgagee  of  beneficiary;  Evans  v.  Wall,  159  Mass.  169,  38  Am.  St.  Rep.  410, 
34  N.  £.  183,  holding  income  of  fund  under  will  payable  absolutely  is  subject  to 
rights  of  creditors;  Patten  v.  Herring,  9  Tex.  Civ.  App.  646,  29  S.  W.  388, 
holding  will  left  real  estate  to  executor  in  trust  for  beneficiaries  so  that  cred- 
itors could  not  reach  it. 

Cited  in  footnotes  to  Morgan  v.  Halsey,  36  L.  R.  A.  716,  which  holds  power  of 
appointment  of  property  to  testatrix's  daughter  in  any  manner  she  may  deem 
proper  limited  by  subsequent  clauses  of  will;  Requa  v.  Graham,  52  L.  R.  A.  641, 
which  holds  annuity  in  wife's  will  in  lieu  of  other  interests  accepted  by  husband, 
not  trust  beyond  reach  of  creditors;  Hutchinson  v.  Maxwell,  57 'L.  R.  A.  384, 
wfaic^  denies  power  to  create  equitable  life  estate  free  from  debts  of  beneficiary; 
Jewell  V.  Louisville  Trust  Co.  53  L.  R.  A.  377,  which  denies  creation  of  precatory 
trust  by  will  of  merchant  expressing  desire  for  retention  on  liberal  terms  of 
specified  person  in  employ  of  firm  of  which  testator  a  partner;  Leigh  v.  Harri- 
son,  18  L.  R.  A.  49,  which  denies  creaitor's  right  to  reach  debtor's  interest  under 
spendthrift  trust;  Murphy  v.  Delano,  55  L.  R.  A.  727,  which  holds  income  of 
spendthrift  trust  not  within  reach  of  creditors  by  void  agreement  of  trustee  to 
pay  certain  portion  of  income  absolutely  to  beneficiary;  Bull  v.  Kentucky  Nat. 
Bank,  12  L.  R.  A.  37,  which  determines  liability  of  spendthrift  trust  to  payment 
of  beneficiary's  debts;  Roberts  v.  Stevens,  17  L.  R.  A.  266,  which  authorizes  estab- 
lishment of  spendthrift  trust  free  from  rights  of  creditors;  Williams  v.  Baptist 
Church,  54  L.  R.  A.  427,  which  holds  absolute  gift,  not  trust,  created  by  bequest  to 
church  and  ''suggesting"  as  to  application. 

Cited  in  notes  (11  L.  R.  A.  565)  on  spendthrift  trusts;  (13  L.  R.  A.  563)  on 
precatory  words  in  will;  (13  L.  R.  A.  212)  on  creator  of  estate  may  qualify  its 
enjoyment  by  annexing  conditions  and  limitations. 

Distinguished  in  Levi  v.  Bergman,  •94  Md.  212,  50  Atl.  515,  holding  trustee 
cannot  exercise  discretion  under  will  by  giving  extra  allowance  in  favor  of 
creditor  of  beneficiary  in  whom  is  no  right  to  demand  it. 

7  L.  R.  A.  396,  MOORE  v.  VALDA,  151  Mass.  363,  23  N.  E.  1102. 

Ne  exeat  ivrflt. 

Cited  in  footnotes  to  Midland  Co.  v.  Broat,  17  L.  R.  A.  312,  which  holds 
lex  loci  governs  action  for  breach  of  bond  given  on  issuance  of  ne  exeat  writ; 
Miller  v.  Miller,  24  L.  R.  A.  137,  which  holds  requirement  of  two  years'  resi- 
dence to  give  jurisdiction  of  suit  for  divorce  not  applicable  to  suit  for  alimony. 

7  L.  R.  A.  399,  LOUISVILLE  UNDERWRITERS  v.  DURLAND,  123  Ind.  644, 

24  N.  E.  221. 
Condition*  precedent. 

Cited  in  Burlington  Ins.  Co.  v.  Rivers,  9  Tex.  Civ.  App.  180,  28  S.  W.  453, 
holding  provisos  creating  exceptions  to  general  liability  for  loss  need  not  be 
negatived  with  general  averment  of  performance  of  conditions;  Hanover  F. 
Ins.  Co.  V.  Johnson,  26  Ind.  App.  126,  57  N.  E.  277,  holding  general  averment 
of  performance  of  conditions  of  policy  sufficient  though  coupled  with  allegations 
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of  particular  facts;  Ft.  Wayne  Ins.  Co.  v.  Irwin,  23  Ind.  App.  66,  54  X.  E.  SIT, 
holding  complaint  sufficiently  alleges  condition  precedent  by  averring  performano' 
of  all  conditions  in  policy;  Darnell  v.  Keller,  18  Ind.  App.  105,  45  X.  E.  67'i. 
holding  allegation  of  performance  of  conditions  precedent  need  not  be  in  exact 
words  of  statute;  Voluntary  Relief  Department  v.  Spencer,  17  Ind.  App.  125. 
46  N.  E.  477,  holding  allejration  in  complaint  that  member  had  fully  coniplit^i 
with  conditions  of  memberHliip  negatived  idea  of  violation  of  condition  preecli'nt 
in  rules;  Milwaukee  Mechanics*  Ins.  Co.  v.  Stewart,  13  Ind.  App.  C>45,  42  N.  E. 
290,  holding  waiver  of  condition  precedent  need  not  be  specifically  all^od  in 
complaint;  Moffitt  v.  Phenix  Ins.  Co.  11  Ind.  App.  240,  38  X.  E.  83ii,  holding 
conditions  precedent  are  sufficiently  pleaded  by  averment  that  all  conditions  have 
been  performed. 

Liability  on  Inaorance  policy. 

Cited  in  Vorse  v.  Jersey  Plate  Glass  Ins.  Co.  119  Iowa,  561,  60  L.  R.  A.  840, 
97  Am.  St.  Rep.  330,  93  X.  W.  569,  holding  breaking  of  windows  by  explo.sion  pre- 
ceding fire,  not  "damage  by  fire,"  within  terms  of  policy;  Wertheinier-Swarts 
Shoe  Co.  V.  United  States  Casualty  Co.  172  Mo.  150,  61  L.  R.  A.  769,  95  Am. 
St.  Rep.  500,  72  S.  W.  635,  holding  policy  not  avoided  by  fact  that  loss  was 
result  of  negligence  of  employee  of  insured. 

Cited  in  note  (19  L.  R.  A.  598)  on  liability  of  insurer  for  loss  caused  by  ex- 
plosion. 

7  L.  R.  A.  403,  GILKESOX-SLOSS  COMMISSIOX  CO.  v.  LOXDOX,-  53  Ark.  83, 

13  S.  W.  613. 
AMlflrnment  for  benefit  of  creditors,  'vrhen  Invalid. 

Followed  in  Smith  v.  Patterson,  57  Ark.  540,  22  S.  W.  343,  holding  assignment 
avoided  by  assignee's  taking  possession  before  completion  of  inventory  and  bond. 

Cited  in  Baker  v.  Baer,  59  Ark.  510,  28  S.  W.  28,  holding  assignee's  possession 
before  bond  and  inventory  filed  vitiates  assignment;  Badgett  v.  Johnson-Fife 
Hat  Co.  29  C.  C.  A.  232,  56  U.  S.  App.  416,  85  Fed.  410,  and  Fowler  v.  Blos-er. 
1  Ind.  Terr.  39,  35  S.  W.  247,  holding  oral  agreement  to  give  assignee  possojj-ion 
before  filing  inventory  and  bond  invalidates  assignment;  Pace  v.  J.  S.  Merrill 
Drug  Co.  2  Ind.  Terr.  224,  48  S.  W.  1061,  and  Churchill  v.  Hill,  59  Ark.  64, 
26  S.  \V.  378,  holding  deed  of  assignment  directing  disposition  of  property 
different  from  that  prescribed  by  statute,  fraudulent;  Phelps  v.  Wyler,  67  Ark. 
103,  56  S.  W.  632,  holding  deed  of  assignment  providing  possession  not  to  be 
given  to  assignee  until  filing  of  inventory  and  bond,  valid. 

7  L.  R.  A.  405,  CARRUTH-BYRXES  HARDWARE  CO.  v.  DEERE,  53  Ark.  140. 

13  S.  W.  517. 
Attachment!  riarht  to  «ne  neceaaary  to   validity. 

Cited  in  Davis  v.  H.  B.  Claflin  Co.  63  Ark.  173,  35  L.  R.  A.  786,  58  Am.  St. 
Rep.  102,  38  S.  W.  1117,  holding  right  of  attachment  is  incident  to  and  de- 
pendent upon  right  to  sue,  and  have  judgment,  for  the  debt. 

Rlgrht  to  question  validity  of  lien. 

Cited  in  Glaser  y.  First  Xat.  Bank,  62  Ark.  179,  35  L.  R.  A.  771,  34  S.  W.  1061. 
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holding  junior  attaching  creditor  cannot  controvert  existence  of  grounds  of  prior 
attachment;  Rice  v.  Dorrian,  57  Ark.  646,  22  S.  W.  213,  holding  junior  attach- 
ing creditor  may  intervene  in  prior  attachment  suit  for  purpose  of  showing 
same  issued  without  authority  in  law  or  in  fact;  Moody  v.  McRimmon,  7  Tex. 
Civ.  App.  583,  27  S.  W.  780,  conceding  for  purpose  of  argument  that  junior 
attaching  creditor  may  enjoin  sale  under  prior  attachment  issued  by  justice  of 
peace  without  citation. 

Cited  in  note  (35  L.  R.  A.  776)  on  right  of  creditors  to  question  valitUty  of 
attachment. 

Priority   of  Ilens« 

Cited  in  Lowenstein  v.  Caruth,  50  Ark.  592,  28  S.  W.  421,  holding  confession 
of  judgment  without  knowledge  or  consent  of  creditor  cannot  affect  rights  ac- 
quired by  third  parties  before  ratification. 

7  L.  R,  A.  407,  PEOPLE  ex  rel.  D ARROW  v.  COLEMAN,  119  N.  Y.  137,  23 

N.  E.  488. 
"Where    property    Is    taxable. 

Cited  in  People  ex  rel.  Day  v.  Barker,  135  N.  Y.  656,  48  N.  Y.  S.  R.  558, 
4  Silv.  Ct.  App.  649,  32  N.  E.  252,  holding  securities  in  possession  of  threo 
trustees  in  another  state,  for  nonresident  beneficiary,  not  taxable  although  one 
of  the  trustees  resided  in  New  York;  People  ex  rel.  Beaman  v.  Feitner,  168  N.  Y. 
:?63,  61  N.  E.  280,  holding  under  laws  of  1896  trustees  assessable  in  tax  district 
of  residence  for  his  proportionate  share  of  trust  estate;  People  ex  rel.  Lorillard 
V.  Barker,  70  Hun,  398,  24  N.  Y.  Supp.  63,  holding  resident  of  Rhode  Island, 
wintering  in  New  York,  not  taxable  in  New  York;  People  ex  rel.  Beaman  v. 
Feitner,  63  App.  Div.  176,  71  N.  Y.  Supp.  251,  holding  securities  for  nonresident 
beneficiaries  deposited  outside  state,  where  one  trustee  resided,  not  taxable  in 
New  York;  People  ex  rel.  Day  v.  Tax  Corars.  42  N.  Y.  S.  R.  449,  17  N.  Y.  Supp. 
923,  holding  personal  property  forming  part  of  trust  fund  actually  deposited  out- 
side of  state  not  taxable  in  New  York;  People  ex  rel.  Day  v.  Barker,  44  N.  Y. 
S.  R.  574,  17  N.  Y.  Supp.  944,  holding  trust  securities  outside  state,  although 
liens  on  property  within  state,  not  taxable  in  New  York;  Augusta  v.  Kimball, 
91  Me.  609,  41  L.  R.  A.  477,  40  Atl.  666,  holding"  nonresident  trustees  of  e&tate 
of  Maine  decedent  not  taxable,  after  removal  of  property  from  state. 

Cited  in  notes  (16  L.  R.  A.  732)  on  situs  for  purpose  of  taxation  of  debts 
evidenced  by  notes  and  mortgages;  (20  L.  R.  A.  153)  on  place  of  taxation  of 
trust  property. 

Distinguished  in  People  ex  rel.  Brewster  v.  Barker,  8  Misc.  34,  28  N.  Y. 
Supp.  651,  holding  property  of  estate  taxable  in  county  where  physically  held 
under  executor's  agreement. 

7  U  R.  A.  409,  SCHUYLKILL  RIVER  E.  S.  R.  CO.  v.  KERSEY,  133  Pa.  234, 

19  Am.  St.  Rep.  632,  19  Atl.  553. 
Eminent  domain  j   conseqnentlnl   damap:<ra. 

Cited  in  Ehret  v.  Schuylkill  River  E.  S.  K  Co.  151  Pa.  167,  30  W.  N.  C.  566, 
24   Atl.   1068,  holding  damages  for  taking  leasehold  under  power  of  eminent 
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domain  may  include  value  of  lease  for  special  purpose  of  lessee,  and  consequent 
expense  incurred  by  lessee  from  land  being  taken. 

Cited  in  footnote  to  Jacksonville,  T.  &  K.  W.  R,  Co.  v.  Adams,  14  Li-  R.  A- 
533,  which  holds  value  of  improvements  put  upon  land  by  railroad  unlawfully 
taking  possession,  cannot  be  considered  in  estimating  damage  on  subsequent 
condemnation. 

Cited  in  note  (11  L.  R.  A.  605)  on  market  price  an  element  of  damage. 

Distinguished  in  Re  Evergreen  Street,  1  Dauphin  Co.  Rep.  70,  holding  lease 
of  land  from  month  to  month,  without  privilege  of  removing  improvements,  does 
not  entitle  lesBee  to  damages  upon  land  being  taken  for  street. 

7  lu  R.  A.  41 1,  ROYAL  INS.  CO.  v.  HELLER,  133  Pa.  152,  19  Atl.  349. 
Defenses  In  action*  ex  contractu. 

Cited  in  Bradly  v.  Potts,  33  VV.  N.  C.  572,  2  Pa.  Dist.  R.  799,  holding  aflB- 
df.vit  of  defense  necessary  in  all  actions  based  on  contract,  although  damages 
unliquidated. 

^—  Insurance  cases. 

Cited  on  later  appeal  in  177  Pa.  2G5,  34  L.  R.  A.  601,  39  W.  N.  C.  62, 
35  Atl.  726,  Affirming  17  Pa.  Co.  Ct.  22,  4  Pa.  Dist.  R.  433,  holding  company 
not  rolieved  from  any  part  of  liability  by  tenant's  receiving  from  landlord  sum 
received  by  latter  under  policy  taken  out  by  him. 

Distinguished  on  later  appeal  in  151  Pa.  105,  30  W.  N.  C.  546,  25  Atl.  S,"?, 
holding  insurance  company  not  relieved  from  liability  to  indemnify  tenant  for 
loss  from  payment  of  rent  while  premises  uninhabitable,  by  agreement  that 
landlord  misrht  enter  and  rebuild. 


"o* 


7  L.  R.  A.  412,  DUNCAN  v.  FLANAGAN,  133  Pa.  373,  19  Atl.  405. 
Rlgrbt   to  relief   In   canity. 

Cited  in  note  (11  L.  R.  A.  458)  on  necessity  for  suitor  coming  into  equity 
with  clean  hands. 

7  L.  R.  A.  414,  ATCHISON,  T.  &  S.  F.  R.  CO.  v.  COCHRAN,  43  Kan.  225,  19 

Am.  St  Rep.  129,  23  Pac.  151. 
Identity   of   corporations. 

Cited  in  White  v.  Pecoe  Land  &  Water  Co.  18  Tex.  Civ.  App.  637,  45  S.  W. 
207,  holding  corporations  composed  of  same  persons,  and  operated  in  same  inter- 
est, not  necessarily  identical;  State  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  106  La. 
526,  31  So.  115,  and  Exchange  Bank  v.  Macon  Constr.  Co.  97  Ga.  7,  33  L.  R.  A. 
B03,  25  S.  E.  326,  holding  ownership  by  corporation  of  capital  stock  of  another 
corporation  does  not  give  title  to  property,  nor  make  corporations  identical; 
Chase  v.  Michigan  Teleph.  Co.  121  Mich.  634,  80  N.  W.  717,  holding  transfer 
of  property  of  corporation  to  another  corporation  owning  nearly  all  of  former 
company's  stock,  not  conclusive  of  consolidation. 

ttiilroad  may  purchase  stoclc*^of  another  rall^vay  corporation* 

Cited  in  Kimbail  y.  Atchison,  T.  &  S.  F.  R.  Co.  46  Fed.  889,  holding,  under 
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law  of  Kansas,  purchase  by  railroad  of  that  state  of  stock  of  parallel  road  in 
another  state,  not  invalid. 

Cited  in  note  (9  L.  R.  A.  651)  on  power  of  corporation  to  purchase  stock  ot 
other  corporations. 
Liability  for  metm  of  «sent  repreaentflnv  ■evenil  railroads. 

Cited  in  Scott  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  144  Ind.  133,  32  L.  R.  A. 
156,  43  N.  £.  133,  holding  railroad  not  liable  for  mistake  of  its  agent  in  sale 
of  ticket,  while  acting  as  agent  for  another  railroad. 

7  L.  R.  A.  419,  PECKHAAi  v.  LEGO,  57  Conn.  553,  14  Am.  St.  Rep.  130,  19  Atl. 

392. 
Effect  of  po^Fer  of  sale  In  -will  to  enlargre  eatate. 

Cited  in  Sill  v.  White,  62  Conn.  434,  20  L.  R.  A.  322,  26  Atl.  396,  holding 
that  coupling  power  of  sale  with  devise  of  life  estate  does  not  convert  life 
estate  into  greater  estate;  Security  Co.  v.  Pratt,  65  Conn.  181,  32  Atl.  396,  hold- 
ing that  unexecuted  power  of  sale  with  right  to  appropriate  proceeds  for  benefit 
of  life  estate  does  not  clothe  life  tenant  with  equitable  fee;  Mansfield  v.  Shelton, 
67  Conn.  394,  52  Am.  St.  Rep.  285,  35  Atl.  271,  holding  devise  to  use  devisee 
"without  any  restrictions  or  limitations  whatever,"  with  attempted  disposition 
of  remainder,  gives  first  taker  life  estate  only;  Little  v.  Geer,  69  Conn.  415, 
37  Atl.  1056,  holding  devise  of  use  and  income  of  estate,  with  power  to  sell  as 
devisee  "may  desire  for  her  comfort  and  maintenance,"  does  not  give  absolute 
estate;  Hull  v.  Halloway,  96  Conn.  217,  20  Atl.  445,  holding  devise  of  income  for 
life,  with  authority  to  use  so  much  of  principal  as  beneficiary  may  "require"  for 
personal  use,  gives  life  estate  only,  unless  personal  needs  of  beneficiary  require 
principal. 

Cited  in  footnotes  to  Cornwell  v.  Wulff,  45  L.  R.  A.  53,  which  holds  absolute 
power  of  disposition  in  instrument  conveying  land  carries  fujl  power  in  land 
itself;  Roth  v.  Rauschenbusch,  61  L.  R.  A.  455,  which  holds  fee  simple  by  devise 
to  one  absolutely  and  forever,  not  cut  down  by  subsequent  provision  as  to  dis- 
position of  any  remainder  on  devisee's  death. 

Cited  in  note  (9  L.  R.  A.  168)  on  devise  of  life  estate  to  wife. 
Conatrnctlon   ^Fblcb   diapoaea   of  Tvhole   estate   favored. 

Cited  in  Weed  v.  Scofield,  73  Conn.  677,  49  Atl.  22,  holding  construction  of 
will  which  would  result  in  partial  intestacy  should  be  avoided;  Tarrant  v. 
Backus,  63  Conn.  281,  28  Atl.  46,  holding  intention  of  testator  to  make  full 
disposition  of  estate,  and  avoid  intestacy  as  to  any  portion,  presumed;  Mallory 
V.  Mallory,  72  Conn.  500,  45  Atl.  164,  holding  devise  to  trustees  for  use  of 
beneficiary  for  life,  with  power  of  sale  and  appropriation  if  necessary  for  com- 
fort and  maintenance,  gives  residuary  devisee  equitable  remainder  in  fee;  Beers 
V.  Narramore,  61  Conn.  18,  22  Atk  1061,  holding  devise  of  life  estate  in  "Old 
Mill  Quarry  property"  included  entire  tract  of  which  quarry  was  part. 

7  L.  R.  A.  423,  SPAULDING  v.  BERNHARD,  76  Wis.  368,  20  Am.  St.  Rep.  75, 

44  N.  W.  643. 
Holiday*. 

Cit^-d  in  Deere  v.  Hodges,  69  Neb.  292,  80  N.  W.  897,  holding  approval  of 
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appeal  bond  not  within   statute  prohibiting  transaction  of  "judicial   business" 
on  Sunday  or  legal  holiday. 

Cit«d  in  note  (19  L.  R.  A.  320)  on  how  far  law  of  holidays  extends  to  matters 
other  than  those  relating  to  negotiable  paper. 

7  L.  R.  A.  425,  ANONYMOUS,  89  Ala.  291,  18  Am.  St.  Rep.  116,  7  So.  100. 
Evidence  I   phyalca.1   examination   of  person. 

Cited  in  Alabama  G.  S.  R.  Co.  v.  Hill,  90  Ala.  77,  9  L.  R.  A.  444,  24  Am.  St. 
Rep.  764,  8  So.  90,  holding  claimant  for  personal  injuries  of  internal  nature 
may  be  required  to  submit  to  physical  examination  by  physicians  under  direc- 
tion of  court. 

Cited  in  footnote  to  Alabama  G.  S.  R.  Co.  v.  Hill,  9  L.  R.  A.  442,  which  hold? 
delicacy  and  refinement  of  feeling  not  ground  for  refusing  to  order  surgical 
examination  of  plaintiff. 

Cited  in  note  (14  L.  R.  A.  466)  on  power  to  compel  pkiintiff  to  submit  to 
physical  examinatioxL 

7  L.  R.  A.  420,  STATE  em  rel.  ATTY.  GEN.  v.  SAVAGE,  89  Ala.  1,  7  So.  183. 
Intoxication. 

Cited  in  State  ex  rel,  Atty.  Gen.  v.  Robinson,  HI  Ala.  485,  20  So.  30,  holding 
only  occasional  intoxication,  and  not  habitual  drunkenness,  of  probate  judge 
«»hown;  People  v.  Radley,  127  Mich.  630,  86  N.  W.  1029,  holding  charge  proper 
that  habitual  drunkenness  produced  a  disorderly  person;  Roden  y.  State,  136 
Ala.  90,  34  So.  351,  holding  intoxication  under  statute  to  mean  condition  pro- 
duced by  drink  in  which  mental  or  physical  faculties  are  interfered  with  or 
disturbed. 

Cited  in  notes  (28  L.  R.  A.  326)  on  sufficiency  of  evidenoe  before  grand  juiy 
to  sustain  indictment;    (28  L.  R.  A.  35)   on  concurrence  by  twelve  grand  jurors. 

7  L.  R.  A.  428,  GARRETTSON  v.  NORTH  ATCHISON  BANK,  39  Fed.  163. 
Certification  of  citeck  by  teleflrram. 

Reaffirmed  on  hearing  on  merits  without  special  discussion. 

Nesrotiable  paper  |  eatoppel  to  deny  liability* 

Second  appeal  in  2  C.  C.  A.  145,  4  U.  S.  App.  557,  51  Fed.  168,  Affirming  47 
Fed.  871,  holding  certification  of  bill  as  "good"  amounts  to  appropriation  of 
fund  for  drawer,  and  obligation  of  drawee  to  parties  acting  thereon  is  irre- 
vocably fixed. 

Cited  in  note  (23  L.  R.  A.  836)  on  liability  of  bank  as  accommodation  in- 
dorser. 

Distinguished  in  Hollins  v.  Hubbard,  165  N.  Y.  544,  59  N.  E.  317,  holding 
commission  merchants  promising  to  deliver  bills  of  lading  "next  week"  without 
disclosing  lien  thereon,  does  not  estop  them  claiming  lien  as  against  bank  paying 
draft  in  reliance  upon  promise. 

statute  of  frand*)   telegrams. 

Cited  in  note  (50  L.  R.  A.  247)  on  telegrams  as  writings  to  make  ocmtraci 
Avithin  statute  of  frauds. 
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7  L.  R.  A.  431,  DATZ  v.  CLEVELAND,  52  N.  J.  L.  188,  19  Atl.  17,  20  Atl.  317, 

Conatltutlonal   lafr  -—  Local   or  apecial   legrlalatlon. 

Cited  in  State,  McLaughlin,  Prosecutor,  v.  Newark,  57  N.  J.  L.  300,  30  Atl. 
.543,  holding  act  "providing  for  establishment  of  wards  in  cities  of  first  class" 
constitutional;  State,  Johnson,  Proeecutor,  v.  Asbury  Park,  68  N.  J.  L.  608, 
33  Atl.  850,  holding  act  providing  for  licenses,  relating  only  to  boroughs,  con- 
stitutional. 

Cited  in  footnotes  to  State  v.  Elizabeth,  23  L.  R.  A.  525,  which  holds  invalid 
special  statute  discriminating  between  municipalities  already  having  and  those 
not  having  racecourse;  Hamilton  County  v.  Rasche  Bros.  19  L.  R.  A.  584,  which 
holds  statute  as  to  taxes  not  applying  to  all  parts  of  state  unconstitutional; 
Milwaukee  County  v.  Isenring,  53  L.  R.  A.  635,  which  holds  act  regulating 
sheriff's  fees  for  particular  county,  local. 

Option  leslalatlon. 

Cited  in  Landis  v.  Ashworth,  57  N.  J.  L.  512,  31  Atl.  1017,  holding  act  dele- 
gating power  to  each  district  to  determine  amount  to  be  raised  by  tax  for  school 
purposes,  constitutional;  Kennedy  v.  Belmar,  61  N.  J.  L.  21,  38  Atl.  756,  holding 
act  not  operative  in  any  borough  unless  accepted  by  majority  vote,  constitutional ; 
State,  Lowthrop,  Prosecutor,  v.  Trenton,  61  N.  J.  L.  487,  40  Atl.  442,  holding  law 
of  which  local  operation  depends  on  voters'  consent,  constitutional;  State  v. 
Clayton,  53  N.  J.  L.  280,  21  Atl.  1026,  holding  act  providing  for  incorporation 
of  any  township  or  part  thereof,  having  certain  area  and  population,  at  option 
of  electors,  constitutional;  State,  Morris,  Prosecutor,  v.  Bayonne,  53  N.  J.  L.  303, 
21  Atl.  453,  holding  act  granting  powers  to  be  exercised  at  option  of  municipality, 
constitutional;  Allison  v.  Corker,  07  N.  J.  L.  603,  60  L.  R.  A.  508,  52  Atl.  302. 
holding  act  providing  for  division  of  townships  into  road  c'istricts,  imposing* 
condition  of  local  acceptance,  constitutional;  Adams  v.  Beloit,  105  Wis.  373, 
47  L.  R.  A.  446,  81  N.  W.  869,  upholding  statute  0ving  cities  incorporated 
under  special  charters  option  to  adopt  provisions  of  general  statute;  State  ex  rel. 
Fire  Comrs.  v.  Trenton,  53  N.  J.  L.  570,  22  Atl.  731,  holding  diversity  of  govern- 
ment flowing  from  grant  of  powers  exercisable  at  option  of  locality  does  not  in- 
validate act;  State,  Noonan,  Prosecutor,  v.  Hudson  County,  62  N.  J.  L.  402, 
20  Atl.  255,  holding  act  providing  for  exercise  at  discretionary  power  in  laying 
out  highways,  occasioning  diversities  in  application,  constitutional;  Albright  v. 
Sussex  County  Lake  &  Park  Commission,  68  N.  J.  L.  531,  53  Atl.  612,  holding  act 
providing  for  adoption  of  benefits  by  referendum  not  unconstitutional  because  one 
county  may  adopt  and  another  reject;  State  ex  rel.  Herrick  v.  Hoos,  61  N.  J.  L. 
464,  39  Atl.  656,  to  point  that  act  providing  for  contract  of  water  department 
had  been  accepted  by  voters  of  city. 

Distinguished  in  De  Hart  v.  Atlaittic  City,  63  N.  J.  L.  227,  43  Atl.  742,  Re- 
versing 62  N.  J.  L.  587,  41  Atl.  687,  holding  act  providing  for  establishment  of 
ilistrict  courts  in  cities  with  20,000  population  or  less  which  adopt  act  within 
three  months,  unconstitutional;  State  ex  rel,  Childs  v.  Copeland,  66  Minn.  320, 
34  L.  R.  A.  780,  61  Am.  St.  Rep.  410,  69  N,  W.  27,  holding  law  granting  charter 
powers  to  cities  of  certain  class,  to  take  effect  only  upon  adoption  by  each  city, 
unconstitutional;  Robt.  J.  Boyd  Paving  &  Contracting  Co.  v.  Ward,  28  C.  C.  A. 
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672,  56  U.  S.  App.  730,  85  Fed.  32,  holding  act  conferring  certain  powers  on 
such  cities,  not  possessing  them  under  general  laws,  as  should  adopt  its  pro- 
visions, unconstitutional;  State  ex  rel.  Renner  v.  Holmes,  68  N.  J.  L.  194,  53  Atl. 
76,  holding  act  to  reorganize  boards  of  freeholders  rendered  unconstitutional  by 
provision  requiring  proceedings  for  adoption  to  be  initiated  before  certain  date. 

ESflect  of  non-optloi&al  seneral  la^r. 

Distinguished  in  State  v.  Bayonne,  56  N.  J.  L.  200,  28  Atl.  713,  holding  act 
directing  mode  of  making  sewer  assessments  in  cities  without  provision  for 
optional  acceptance  supersedes  charter  provisions. 

validity  of  action  of  «b»ent  mayor's  representatl-re. 

Cited  in  State,  Williams,  Prosecutor,  v.  Bayonne,  55  N.  J.  L.  64,  25  Atl.  407, 
holding  officer  upon  whom  absent  mayor's  duties  devolve  may  sign  licenses. 

Leslala.tl're  po^ver  to  remedy  defectl're  act  by  ameadment. 

Cited  in  State,  Glen  Ridge,  Prosecutor,  v.  Stout,  58  N.  J.  L.  602,  33  Atl.  858; 
State  em  rel  Wheeler  v.  Stuht,  52  Neb.  220,  71  N.  W.  941,  holding  inaxiequate 
grant  to  city  of  powers  of  government  may  be  remedied  by  subsequent  legislation. 

Conatitatflonal   prohibition   asralnat    Incorporatlns   existing   la'vr    Ib    aab- 
■eqaent  act  by  reference  tbereto. 

Cited  in  Re  Haynes,  54  N.  J.  L.  26,  22  Atl.  923,  holding  act  providing  com- 
missioners "shall  have  powers  and  capacities  theretofore  vested  by  existing  legis- 
lation" in  certain  other  officers,  constitutional. 

7  L.  R.  A.  436,  DELAWAKE,  L.  A  W.  R.  CO.  v.  TRAUTWEIN,  52  N.  J.  K  169, 

19  Am.  St.  Rep.  442,  19  AU.  178. 
CJirrler'a  dntlea  to  paaaenseni  Independent  of  eontraet* 

Cited  in  New  York,  L.  E.  &  W.  R.  Co.  v.  Ball,  63  N.  J.  L.  286,  21  Atl.  1052, 
holding  independent  of  contract,  railroad  under  obligation  to  take  due  and  r«a- 
nonable  care  for  safe  carriage  of  passenger;  Pennsylvania  R.  Co.  v.  Knight^  58 
N.  J.  L.  288,  33  Atl.  845,  holding  duty  of  safe  carriage  arising  from  relation  of 
')assenger  aqd  carrier,  independent  of  contract,  applicable  to  both  passenger  and 
baggage;  Exton  v.  Central  R.  Co.  62  N.  J.  L.  13,  66  L.  R.  A.  511,  4S^  Atl.  486, 
holding  person  entering  waiting  room  for  ferry  boat  of  railroad  is  passenger; 
Newbury  v.  Luke,  68  N.  J.  L.  190,  52  Atl.  625,  holding  Sunday  hiring  no  defense 
to  action  for  damages  for  overdriving  horse;  McNeill  v.  Durham  &  C.  R.  Co. 
135  N.  C.  690,  47  S.  £.  765,  holding  railroad  company  liable  to  one  injured 
through  its  negligence  while  unlawfully  riding  on  a  pass. 

Cited  in  note  (13  L.  R.  A.  95)   on  duty  of  railway  conductor  in  stopping  and 
starting  trains. 
Safety  of  inarreMi  and  eflrrcM  to  and  from  depots  and  trains* 

Cited  in  Girton  v.  Lehigh  Valley  R.  Co.  17  Pa.  Super.  Ct  149,  holding  pas- 
sengers have  right  to  assume  that  way  provided  for  passage  from  train  to  depot 
reasonably  safe;  Exton  v.  Central  R.  Co.  62  N.  J.  L.  13,  66  L.  R.  A.  611,  42  Atl. 
486,  holding  railroad  must  use  reasonable  care  to  prevent  injury  to  passenger 
using  imual  passageway  to  baggage  room;  Collins  v.  Toledo,  A.  A.  ft  N.  M.  R. 
Go.  80  Iftich.  396,  46  N.  W.  178,  holding  where  depot  platform  not  provided  with 
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steps,  railroad  liable  for  injury  arising  from  use  of  plaiik  provided  by  public; 
Falk  V.  New  York,  S.  &  VV.  R.  Co.  5G  N.  J.  L.  383,  29  Atl.  157,  holding  stopping 
train  on  trestle  in  night  time  without  lights,  and  without  warning  to  passengers 
or  offer  of  assistance  in  alighting,  is  negligence. 

Cited  in  footnote  to  Herrman  v.  Great  Northern  R.  Co.  57  L.  R.  A.  390,  which 
holds  railroad  company  liable  for  injury  to  passenger  from  unsafe  condition  of 
depot  premises  leased  of  union  depot  company  or  its  receiver. 

Cited  in 'notes  (20  L.  R.  A.  520)  on  measure  of  care  carrier  must  exercise  t<» 
keep  platforms  and  approaches  safe;  (16  L.  R.  A.  593)-  on  duty  of  carrier  to 
maintain  safe  approaches  beyond  premises;  (11  L.  R.  A.  721)  on  liability  of 
railroad  for  injuries  from  defective  platform. 

Distinguished  in  Devoe  v.  New  York,  O.  &  VV.  R.  Co.  63  N.  J.  L.  280,  43  Atl. 
899,  holding  acquiescence  of  railroad  in  use  of  way  made  by  passengers  across 
tracks  to  railroad  creates  no  duty  except  to  refrain  from  wilful  injuries. 
Invitation  to  n«e  way. 

Cited  in  Furey  v.  New  York  C.  &  H.  R.  R.  Co.  67  N.  J.  L,  276,  51  Atl.  505, 
holding  opening  left  between  cars  as  convenience  for  loading  and  unloading,  not 
invitation  to  use  same  as  passageway;  Haselton  v.  Portsmouth,  K.  &  Y.  Street 
R.  Co.  71  N.  H.  591,  53  Atl.  1016,  holding  practice  of  street  railway  to  receive 
and  discharge  passengers  at  platform  not  constructed  by  it,  invitation  to  use  it 
in  getting  on  and  off  cars. 
Use  of  iinaafe  ifvmy  'when  another  provided. 

Cited  in  Phillips  v.  Burlington  Library  Co.  55  N.  J.  L.  318,  27  Atl.  478,  holding 
person  using  exit  made  unsafe  by  ouTier  not  precluded  from  recovering  for  injur}' 
because  of  existence  of  another  and  safer  way. 
Contributory  neffliffence. 

Cited  in  Atlantic  City  R.  Co.  v.  Goodin,  62  N.  J.  L.  396,  45  L.  R.  A.  673,  72 
Am.  St.  Rep.  652,  42  Atl.  333,  holding  passenger  alighting  from  train  not  under 
obligation  to  look  and  listen  before  crossing  track  leading  to  station. 
Sunday   la^vs. 

Cited  in  footnotes  to  Gross  v.  Miller,  26  L.  R.  A.  605,  which  holds  violation  of 
Sunday  law  by  hunting  no  defense  to  action  for  negligent  injury;  Dugan  v. 
State,  9  L.  R.  A.  321,  which  hoi  as  pilot  on  boat  carrying  pleasure  parties  on 
Sunday,  punishable;  Van  Auken  v.  Chicago  &  W.  M.  R.  Co.  22  L.  R.  A.  33, 
which  holds  riding  home  from  station  quietly  on  Sunday  evening  not  labor. 

7  L.  R.  A.  439,  DEVOL  v.  DYE,  123  Ind.  321,  24  N.  E.  246. 
Oiftaj   delivery  essential  to. 

Cited  in  Gammon  Theological  Seminary  v.  Robbins,  128  Ind.  93,  12  L.  R.  A. 
608,  footnote  p.  506,  27  N.  E.  341,  which  holds  instrument  declaring  that  holder 
gives  note  which  he  retains  insufficient  as  gift;  Anderson  v.  Anderson,  126  Ind. 
67,  24  N.  E.  1036,  holding  signed  and  acknowledged  deeds  retained  by  grantor, 
without  effort  to  deliver,  pass  no  title. 

Cited  in  notes  (11  L.  R.  A.  684)  on  delivery  and  retention  essential  to  validity 
of  gift;  (21  L.  R.  A.  605)  on  undelivered  written  transfer  or  assignment  of 
property  as  a  gift. 

L.  R.  A.  Au.— Vol.  I.— 61. 
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l¥hat    delivery   anffleient. 

Cited  in  Martin  v.  McCullough,  136  Ind.  338,  34  N.  E.  819,  holding  delirery  to 
one  of  several  beneficiaries  in  behalf  of  all  constitutes  him  trustee  for  doiK*i-*': 
Bickford  v.  Mattocks,  95  Me.  551,  50  Atl.  894,  holding  delivery  of  note,  «ui»-^ 
quently  returned  to  agent,  to  send  to  donee,  does  not  constitute  valid  gift;  Cayl^-r 
V.  Caylor,  22  Ind.  App.  672,  72  Am.  St.  Rep.  331,  52  X.  E.  465,  holding  direction 
to  third  jKTson  to  deliver  property  in  his  jx)ssession  to  donee  constitutes  valid 
gift;  Hogan  v.  Sullivan,  114  Iowa,  460,  87  N.  W.  447,  holding  baiitc  deposit  in 
third  person's  name,  followed  by  directions  as  to  distribution  just  before  donor's 
death,  constitutes  valid  gift;  Ooelz  v.  People's  Sav.  Hank,  31  Ind.  App.  73,  67  X. 
1C.  232,  holding  deposit  in  bank  for  and  in  name  of  donee,  passbook  in  domM*'* 
name  being  retained  by  donor  until  death,  valid  gift  infer  rivoa;  DeneflT  v.  Helnj*, 
42  Or.  165,  70  Pac.  390,  holding  direction  that  deposits  \w  delivered  to  oertAin 
person,  complied  with  same  day,  donor  dying  next  day,  valid  gift  causa  mortijtr 
Waite  V.  Grubbe,  43  Or.  411,  73  Pac.  206,  holding  taking  of  donee  to  wher<»al»our< 
of  buried  money  indicating  definitely  where  concealed,  sufficient  delivery:  John- 
son V.  CoUey,  101  Va.  420,  99  Am.  St.  Rep.  884,  44  S.  E.  721,  holding  third  \wr' 
Hcn  receiving  gift  causa  mortis  for  donee  trustee  of  latter. 

Cited  in  footnotes  to  Porter  v.  Woodhouse,  13  L.  R.  A.  64,  which  holdn  war- 
ranty deeds  not  delivered  by  donor  giving  to  third  person;  Peck  v.  Rees,  13  L,  R. 
A.  714,  which  holds  delivery  of  deed  by  donor  to  own  agent  insufficient. 

Cited  in  note  (18  L.  R,  A.  170,  171)  on  sufficiency  of  constructive  delivery  to 
sustain  gift  causa  mortis. 

Distinguished  in  Stokes  v.  Sprague,  110  Iowa,  97,  81  N.  \V.  195,  holding  state- 
ment of  intention  to  give,  and  promise  of  third  person  to  deliver,  without  sur- 
rendering possession  of  notes,  not  valid  gift;  Telford  v.  Patton,  144  111.  021,  33 
N.  £.  11 19,  holding  taking  certificate  of  deposit  in  another's  name,  unaccompanied 
l)y  declaration  of  trust,  retained  by  depositor,  no  gift. 

Disapproved  in  efl'ect  in  Bieber  v.  Borekmann,  70  Mo.  App.  508,  holding  de- 
livery by  sick  person  to  agent,  with  instructions  to  deliver  only  in  case  of  death, 
not  valid  gift. 

7  L.  R.  A.  442,  BORN  v.  FIRST  NAT.  BANK,  123  Ind.  78,  18  Am.  St,  Rep.  312, 

24  N.  E.  173. 
ClkeckSy   effect   of  eertilleatlon   oa   dra^rer'a   liability. 

Cited  in  Minot  v.  Russ,  156  Mass.  461,  16  L.  R.  A.  512,  32  Am.  St.  Rep.  472,  31 
?;.  E.  489,  and  Oyster  &  Fish  Co.  v.  National  Lafayette  Bank,  51  Ohio  St.  111.  46 
Am.  St.  Rep.  5C0,  36  N.  E.  833,  holding  acceptance  of  certified  check  does  not 
release  drawer;  Head  v.  Hornblower,  156  Mass.  461,  16  L.  R.  A.  512,  31  N.  E. 
489;  Continental  Nat.  Bank  v.  Cornhauser,  37  111.  App.  480;  Meridan  Nat.  Bank 
v.  First  Nat.  Bank,  7  Ind.  App.  327,  52  Am.  St.  Rep.  450,  33  N.  E.  247,—  holdini; 
certification  of  check  in  holder's  hands  releases  drawer. 

Cited  in  notes  (12  L.  R.  A.  492)  on  efl'ect  of  certification  of  che<'ks;  (16  L,.  R, 
A.  511)  on  efl'ect  of  certification  of  cheek  on  liability  of  drawer;  (10  L.  R.  A. 
369)  on  substituted  obligation. 

"Wkat  comititateii  iMiyment. 

Cited  in  Cox  v.  Hayes,  18  Ind.  App.  223,  47  N.  E.  844.  holding  delivery  of  check. 
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in  absence  of  agreement,  does  not  extinguish  debt;  National  L.  Ins.  Co.  v.  Goble, 
51  Neb.  8,  70  N.  W.  503,  holding  in  absence  of  agreement,  remittance  of  bank 
draft  not  payment;  Williams  v.  Costello,  95  Ala.  593,  11  So.  9,  holding  order  of 
third  person,  in  absence  of  agreement,  not  payment  for  goods  sold ;  Combs  v. 
Bays,  19  Ind.  App.  265,  49  N.  E.  358,  holding  giving  of  new  note,  in  absence  of 
agreement,  does  not  discharge  prior  note;  Baunigardner  v.  Henry,  131  Mich.  243, 
91  N.  W.  169,  holding  mere  mailing  of  check  not  payment  under  agreement  that 
payment  may  be  made  by  check. 

Cited  in  footnotes  to  State  Bank  v.  Byrne,  21  L.  R.  A.  753,  whicn  holds 
drawee's  acceptance  of  draft  presented  by  collecting  bank  not  payment;  Bank  of 
Antigo  V.  Union  Trust  Co.  23  L.  R.  A.  Oil,  which  holds  bank  takes  risk  of  accept- 
ing check  in  payment  of  note  received  for  collection. 

Cited  in  note   (9  L.  R.  A.  263)  on  acceptance  of  check  not  ipso  facto  payment. 

7  L.  R.  A.  445,  EXCHANGE  BANK  v.  TUTl  LE,  5  N.  M.  427,  23  Pac.  241. 
Effect  on   note  of  proviaion   for  attorney'H  fee*. 

Cited  in  Sylvester  Bleckley  Co.  v.  Alewine,  48  S.  C.  311.  37  L.  R.  A.  88,  footnote 
p.  86,  26  S.  E.  609,  holding  promissory  note  with  provision  for  attorney's  fees 
non-negotiable. 

Citetl  in  footnotes  to  Dorsey  v.  Wolff,  18  L.  R.  A.  428,  which  holds  negotiability 
not  destroyed  by  stipulation  for  10  per  cent  attorney's  fees;  Levens  v.  Briggs,  14 
L.  R.  A.  188,  which  holds  agreement  for  a  specified  percentage,  if  note  collected 
by  suit,  invalid:  Oppenheimer  v.  Farmers'  &  M.  Bank,  33  L.  R.  A,  767,  which 
holds  negotiability  of  note  not  affected  by  stipulation  for  attorneys*  fees  in- 
operative until  maturity  and  dishonor;  Fattillo  v.  Alexander,  29  L.  R.  A.  616, 
which  sustains  payee's  guaranty  of  attcrney's  fees  if  note  has  to  be  collected  by 
law;  Farmers  Nat.  Bank  v.  Sutton  Mfg.  Co.  17  L.  R.  A.  595,  which  holds  negoti- 
ability of  bill  of  exchange  not  defeated  by  stipulation  for  attorneys'  fees  becoming 
operative  after  dishonor;  Bank  of  Commerce  v.  Fuqua,  14  L.  R.  A.  588,  which 
holds  provision  in  note  for  attorney's  fees  valid;  but  reasonableness  of  same  for 
court. 

Cited  in  note  (12  L.  R.  A.  140)  on  effect  on  note  of  stipulation  for  attorney's 
fees. 

7  L.  R.  A.  448,  EVANS  v.  EVANS,  43  Minn.  31,  44  N.  W^  524. 

7  L.  R.  A.  449,  POPPLETON  v.  YAMHILL  COUNTY,  18  Or.  377,  23  Pac,  253. 
Taxation    of    nonreMident'a    property. 

Approved  in  Savings  &  l^an  Soc.  v.  Multnomah  County,  169  XJ.  S.  426,  42  L. 
ed.  805,  18  Sup.  Ct.  Rep.  392,  upholding,  as  to  nonresident  mortgagee,  statute  for 
taxing  mortgage  and  debt  secured  thereby  to  mortgagee  as  real  estate  and  author- 
izing mortgagor  to  deduct  same;  New  Orleans  y.  Stempel,  175  U.  S.  319,  44  L. 
ed.  180,  20  Sup.  Ct.  Rep.  110,  holding  proceeds  of  nonresident's  securities  kept 
within  sta,te  for  use,  subject  to  taxation  as  credits  arising  from  business  within 
state,  at  business  domicil. 

Cited  in  note  (16  L.  R.  A.  731,  732)  as  to  situs  for  purpose  of  taxation  of  debta 
evidenced  by  notes  and  mortgages. 
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7  L.  R.  A.  451,  KINNAIRD  v.  STANDARD  OIL  CO.  89  Ky.  468,  25  Am.  St.  Rep. 

545,  12  S.  W.  937. 
Lilablllty    for    Injury    by    nalMtnce. 

Cited  in  Brady  v.  Detroit  Steel  &  Spring  Co.  102  Mich.  280,  26  L.  R.  A.  176,  60 
N.  W.  687,  holding  one  keeping  fuel  oil  liable  for  damage  produced  by  leakage 
and  foul  gasea;  Beatrice  Gas  Co.  v.  Thomas,  41.  Neb.  669,  43  Am.  St.  Rep.  711,  59 
N.  W.  925,  holding  one  liable  for  collecting  on  premises  matter  producing  damagi* 
to  neighbor's  well  by  percolation;  Cumberland  Teleg.  &  Teleph.  Co.  v.  United 
Electric  R.  Co.  93  Tenn.  516,  27  L.  R.  A.  242,  29  S.  \V.  104,  holding  electric  rail- 
way company  liable  for  producing  unnatural  electric  condition  in  earth  by 
"leakage,"  damaging  contiguous  telephone  plant ;  Cork  v.  Blossom,  162  Mass.  334, 
26  L.  R.  A.  259,  44  Am.  St.  Rep.  362,  38  N.  E.  495,  holding  one  maintaining  on 
premises  chimney  in  danger  of  falling  on  adjoining  lands  liable  for  improper 
construction. 

Cited  in  notes  (8  L.  R.  A.  787)  on  damnum  absque  injuria;  (19  L.  R.  A.  96 » 
on  rights  in  subterranean  waters  as  to  fouling  subterranean  water. 

Distinguished  in  Letts  v.  Kessler,  54  Ohio  St.  84,  40  L.  R.  A.  185,  42  N.  E.  76-5, 
sustaining  right  to  erect  high  fence  shutting  off  light  and  air  from   hou»e    of 
neighbor. 
Injury   from   natural   cansea. 

Distinguished  in  Livezey  v.  Schmidt,  96  Ky.  443,  29  S.  W.  25,  denying  liability 
for  injury  to  health  occasioned  by  drainage  into  cellar  from  natural  causes; 
Barnard  v.  Sherley,  135  Ind.  564,  24  L.  R.  A.  574,  41  Am.  St.  Rep.  454,  S4  X,  E. 
GOO,  holding  one  using  water  from  artesian  well  not  liable  for  allowing  it  to  flow 
into  natural  watercourse. 
Proof  reqnlred  for  abatement. 

Distinguished  in  Columbia  Ave.  Sav.  Fund,  S.  D.  Title  &  T.  Co.  v.  Prison  Com- 
mission, 92  Fed.  803,  holding  reasonable  certainty  of  pollution  of  stream  must 
be  shown  before  injunction  will  issue. 
Eiiabillty  of  oil-land   lessee  for  nearliffence. 

Cited  in  footnote  to  Langenbaugh  v.  Anderson,  62  L.  R.  A.  948,  which  holds 
that  question  of  negligence  in  permitting  escape  of  oil,  which  caught  fire,  causing 
destruction  of  building,  should  have  been  submitted  to  jury. 

7  L.  R.  A.  454,  McQUERRY  v.  GILLILAND,  89  Ky.  434,  12  S.  W.  1037. 
Election  to  take  under  will. 

Cited  in  Cooke  v.  Fidelity  Trust  &  Safety  Vault  Co.  104  Ky.  483,  47  S.  W.  325, 
holding  widow  accepting  provisions  of  husband's  w^ill  relinquishes  claim  to  rest 
of  estate. 

Cited  in  note  (12  L.  R  A.  227)  on  election  to  take  under  will  where  rights  in- 
consistent. 

7  L.  R.  A.  457,  BARTON  v.  UNION  CATTLE  CO.  28  Neb.  350,  26  Am.  St.  Rep. 

340.  44  N.  W.  454. 
Remedies  aitainst  nuisances. 

Cited  in  Love  v.  Prospect  Hill  Cemetery  Asso.  58  Neb.  107,  46  L.  R.  A.  242,  78 
K.  W.  488,  holding  private  nuisance  preventing  use  of  property  may  be  enjoined. 
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Distiiiguishecl  in  Hill  v.  Pierson,  45  Neb.  507,  63  N.  W.  835,  holding  right  of 
private  person  to  enjoin  public  nuisance  dependent  upon  proof  of  special  damage. 

Pollution   of   atreani. 

Cited  in  Weston  Paper  Co.  v.  Pope,  155  Ind.  401,  56  L.  R.  A.  902,  57  N.  E.  719, 
holding  pollution  of  stream  by  discharge  of  waste  therein  may  be  enjoined  by  one 
damaged;  Abraham  v.  Fremont,  54  Neb.  395,  74  N.  W.  834,  upholding  right  of 
owner  to  enjoin  continuance  of  acts  causing  pollution  of  stream;  Kewanee  v. 
Otley,  204  111.  408,  68  N.  E.  388,  holding  judgment  at  law  for  damages  not  bar 
to  relief  in  etfuity  for  pollution  of  stream. 

Cited  in  footnotes  to  Strobel  v.  Kerr  Salt  Co.  51  L.  R.  A.  687,  which  authorizes 
injunction  against  diversion  of  stream  for  use  in  salt  works,  and  pollution  of 
stream  by  return  of  part;  Barrett  v.  Mt.  Greenwood  Cemetery  Asso.  31  L.  R.  A. 
109,  which  authorizes  injunction  against  connecting  city  drain  with  spring 
brook;  Barnard  v.  Shirley,  24  L.  R.  A.  568,  which  refuses  to  enjoin  flow  of  water 
from  artesian  well  into  natural  watercourse;  Weston  Paper  Co.  v.  Pope,  56  L.  R. 
A.  899,  which  sustains  liability  for  pollution  of  stream  by  discharge  from  straw- 
board  works  though  business  skilfully  conducted. 

Cited  in  notes  (12  L.  R.  A.  577,  13  L.  R.  A.  117)  on  damages  for  pollution  of 
water  of  stream. 

7  L.  R.  A.  459,  FERNALD  v.  KNOX  WOOLEN  CO.  82  Me.  48,  19  Atl.  93. 
Riparian  rlslkta. 

Cited  in  footnotes  to  Concord  Mfg.  Co.  v.  Robertson,  18  L.  R.  A.  679,  as  to 
abutter's  rights  in  public  water  and  land  under  same:  Auburn  v.  Union  Water- 
power  Co.  38  L.  R.  A.  188,  >vhich  holds  taking  1/15  water  supply  of  great  pond 
for  city  not  unreasonable  as  to  owners  of  mill  privileges;  Watuppa  Reservoir  Co. 
V.  Fall  River,  13  L.  R.  A.  2.'i5,  which  holds  right  of  private  persons  in  great  pond 
not  affected  by  ordinance  of  1647. 

Cited  in  notes  (9  L.  R.  A.  812,  50  L.  R,  A.  746)  on  right  of  state  and  riparian 
owners  to  divert  water  of  stream. 

Distinguished  in  Heald  v.  Kennard,  180  Mass.  522,  63  N.  E.  4,  holding  waters 
of  great  pond  may  be  used  by  parties  not  exceeding  rights  as  riparian  owners. 

7  L.  R.  A.  460,  BROOKS  v.  CEDAR  BROOK  A  S.  C.  RIVER  IMPROV.  CO.  8JJ 

Me.  17,  17  Am.  St.  Rep.  459,  19  Atl.  87. 
Obatmetlon  of  navlflrable  streaiii  under  lefrlslatl-ve  authority. 

Cited  in  Mullen  v.  Penobscot  Log-Driving  Co.  90  Me.  567,  38  Atl.  657,  holding 
log  company  acting  under  legislative  authority  not  liable  for  depressing  level  of 
navigable  stream;  Frost  v.  Washington  County  R.  Co.  96  Me.  86.  59  L.  R,  A.  79, 
51  Atl.  806,  holding  railroad  company  may  under  legislative  authority  close 
navigable  cove  by  erection  of  trestle. 

Cited  in  footnote  to  Payne  v.  Kansa^s  City,  J.  &  C.  B.  R.  Co.  17  L.  R.  A.  628,. 
which  holds  dam  to  protect  land  built  by  legislative  authority  in  abandoned  river- 
bed a  lawful  public  improvement. 

Cited  in  notes  (8  L.  R.  A.  92)  on  right  to  soil  below  high-water  mark  subject 
to  control;   (41  L.  R.  A.  490)  on  liability  to  riparian  owner  for  injuries. 
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Damaarea  allowable   for  taklnar  of  property. 

Cited  in  Kennebec  Water  District  v.  Waterville,  97  Me.  214,  60  L.  R.  A.  866. 
54  Atl.  6,  holding  incidental  damages  to  other  property  of  water  company  dis- 
tinct from  that  taken,  not  allowable. 

7  L.  R.  A.  463,  THORNDIKE  v.  CAMDEN,  82  Me.  30,  19  Atl.  95. 
For  'What  purpose  taxes  aaneiuied. 

Followed  in  Clark  v.  Tremont.  83  Me.  429,  22  Atl.  378,  holding  town  without 
authority  to  vote  tax  to  pay  claim  for  which  it  is  not  liable. 

Cited  in  McClelland  v.  State,  138  Tnd.  333,  37  X.  E.  1089,  holding  reimburse- 
ment of  trustee  by  tax  for  money  advanced  to  cover  loss  of  school  funds  without 
authority;  Lovejoy  v.  Foxcroft,  91  Me.  371,  40  Atl.  141,  holding  towns  cannot 
assess  or  borrow  money  except  for  public  purposes. 

Cited  in  note  (14  L.  R.  A.  478)  on  taxation  to  pay  moral  obligations. 

Tax  colV*etor'a  liability   for  taxes. 

Cited  in  Topsljam  v.  Blondell,  82  Me.  155,  19  Atl.  93,  holding  collector  charge- 
able with  all  taxes  committed  to  him. 

Mlatalce   in   name* 

Cited  in  Stevenson  v.  Henkle,  100  Va.  595,  42  S.  E.  672,  holding  immaterial, 
mistake  in  name  of  landowner  assessed,  not  calculated  to  mislead. 

7  L.  R.  A.  465,  NASHVILLE  v.  COMER,  88  Tenn.  415,  12  S,  W.  1027. 
Meaaore  of  damaflrea  for  nnlaaaee  affect liiir  realty. 

Approved  in  Doss  v.  Billington,  98  Tenn.  378,  39  S.  W.  717,  holding  measure 
of  damages  for  cutting  ditches  on  another's  land  cost  of  restoring  premises; 
Chattanooga  v.  Dowling,  101  Tenn.  346,  47  S.  W.  700,  upholding  right  to  suc- 
cessive actions  in  damages  for  nuisance  caused  by  discharge  of  sewage  from 
temporary  sewer,  as  there  cannot  be  an  eatire  recovery  in  one  action;  Phelps  v. 
Detroit,  120  Mich.  453,  79  X.  W.  640,  upholding  right  to  successive  actions 
against  city  constructing  bridge,  over  railroad  tracks  to  injury  of  abutting  own- 
er; Doran  v.  Seattle,  24  Wash.  189.  54  L.  R.  A.  535,  85  Am.  St.  Rep.  948,  64  Pac. 
230,  holding  one  damaged  by  erection  of  bulkhead  entitled  to  recover  for  injury 
by  continuous  nuisance;  Kansas  City  Ft.  S.  &  M.  R.  Co.  v.  King.  63  Ark.  253,  38 
S.  \V.  13,  holding  one  damaged  by  fence  entitled  to  reeo»'er  for  injury  to  com- 
mencement of  suit  only;  Oldenburg  v.  Oregon  Sugar  Co.  39  Or.  573,  65  Pac.  869, 
holding  dama^  sustained  from  diversion  of  river  by  dam  limited  to  injury  suf- 
fered at  time  dam  washed  away;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  King,  23  Ind. 
App.  576,  55  N.  E.  875,  holding  that  law  will  not  presume  that  continuous  nui- 
sance is  caused  by  pollution  of  pond;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Kline, 
29  Ind.  App.  394,  63  X.  E.  483,  holding  permanent  damage  not  recoverable  for 
overflowing  land  where  cause  is  removable;  Pettit  v.  Grand  Junction,  119  Iowa. 
356,  93  N.  W.  381,  holding  action  for  abatement  of  continuing  nuisance  con«5isting 
of  location  of  public  buildings  in  street  not  barred  by  statute  of  limitations. 

Cited  in  footnote  to  Schlitz  Brewing  Co.  v.  Compton,  18  L.  R.  A.  390,  which  de- 
nies right  to  include  damage  for  injuries,  after  suit  commenced,  from  continuing 
nuisance. 


460-469.]  L.  R.  A.  CASES  AS  AUTHOKITIP:S.  967 

<— -  IVhen  nnlaMinee   temporary  and   permanent. 

Cited  in  Swift  v.  Broyles,  115  Ga.  887,  58  L.  R.  A.  391,  42  S.  E  "171,  uphold- 
injj  ri|»ht  of  recovery  for  temporary  and  permanent  injuries  to  freehold  caused  by 
-escape  of  acids  and  gases. 

Cited  in  note  (59  L.  R.  A.  893)  on  damages  for  erection  of  temporary  structure. 

<— -  Liiabillty  of  mnniclpality  for  naii»Ance. 

Cited  in  footnotes  to  Nevins  v.  Fitchburg,  47  L.  R.  A.  312.  which  denies  city' 
right  to  discharge  sewer  into  tail  race;  Hughes  v.  Auburn,  40  L.  R.  A.  636,  which 
•denies  city's  liability  for  disease  due  to  neglect  of  proper  sanitary  precautions 
as  to  sewer  system;  Uppington  v.  New  York.  .53  L.  R.  A.  550,  which  denies  city's 
liability  for  failure  to  select  best  possible  route  or  adopt  best  possible  plan  for 
sewer;  Williams  v.  Greenville,  57  L.  R.  A.  207,  which  denies  city's  liability  for 
«icknesa,  etc.,  from  permitting  filth  from  drainage  ditch  to  flow  on  adjoining 
land:  Huffmire  v.  Brooklyn,  48  L.  R.  A.  421,  which  sustains  city's  liability  for 
•destruction  of  oysters  by  sewage  cast  on  beds. 

Cited  in  note  (61  L.  R.  A.  712)  on  duty  and  liability  of  municipality  with  re- 
spect to  drainage. 

Sofliclency  of  remedy. 

City  in  Dennis  v.  Mobile  &  M.  R.  Co.  137  Ala.  657,  97  Am.  St.  Rep.  69,  35  So. 
30,  holding  remedy  at  law  adequate  for  permanent  damages  to  real  estate,  sus- 
tained by  erection  of  freight  house. 

7  L.  R.  A.  469,  SMITH  v.  NASHVILLE,  88  Tenn.  464,  12  S.  VV.  924. 
City's  poorer  to  supply  cltlsens  ivlth  crater  and  llffht. 

Approved  in  Christensen  v.  Fremont.  45  Neb.  166,  63  N.  \V.  364,  and  Jackson- 
ville Electric  Light  Co.  v.  Jacksonville,  36  Fla.  256.  30  L.  R.  A.  544.  51  Am.  St. 
Rep.  24,  18  So.  677,  both  holding  |>ower  to  supply  private  lights  within  authoriza- 
tion to  provide  for  lighting  city;  Crawfordsville  v.  Braden,  130  Ind.  161,  14  L.  R. 
A.  273,  30  Am.  St.  Rep.  214.  28  N.  E.  849,  holding  that  private  lights  may  be 
furnished  by  city  empowered  to  establish  electric  light  plant;  Mayo  v.  Washing- 
ton, 122  X.  C.  25.  40  L.  R.  A.  169,  29  S.  E.  343  (dissenting  opinion)  majority 
holding  debt  for  purchase  of  electric  light  plant  not  **necessary  expense"  of  town; 
Avery  v.  Job,  25  Or.  523,  30  Pac.  293.  holding  that  construction  and  operation  of 
waterworks,  general  numieipal  purpose;  Huron  Waterworks  Co.  v.  Huron,  7  S. 
D.  27,  30  L.  R.  A.  857,  58  Am.  St.  Rep.  817,  62  X.  W.  975,  holding  city  cannot  di.s- 
pose  of  waterworks  except  under  legislative  authorization;  Lake  County  Water 
■&  Light  Co.  v.  Walsh,  160  Ind.  44,  98  Am.  St.  Rep.  264,  65  X.  E.  530,  denying 
right  of  city  to  sell  waterworks  and  electric  light  plant  to  private  corporation. 

Exemption    from    tax. 

Cited  in  Methodist  Episcopal  Church,  South,  Book  Agents  v.  Hinton,  92  Tenn. 
196,  19  L.  R.  A.  293,  21  S.  W.  321,  holding  church's  publishing  plant  a  charitable 
institution  although  sometimes  doing  secular  printing,  where  total  proceeds  de- 
voted to  charitable  use. 

Cite<l  in  note   (60  L.  R.  A.  852,  853)   as  to  taxation  of  rannicipal  waterworks. 
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7  L.  R.  A.  471,  KIRCHER  v.  CX)NRAD,  9  MoDt.  191,  18  Am.  St.  Rep.  731,  23 
Pac.  74. 


Reirle^r  of  order  grmntints  or  refvalnir  ne^r  triAl. 

Cited  in  Kilby  v.  Baker,  9  Mont.  399,  24  Pac.  22,  and  Murray  v.  Heinze,  17 
Mont.  359,  42  Pac  1057,  holding  order  granting  or  refusing  new  trial  on  ground 
of  insufficiency  of  evidence  not  reviewable  on  appeal,  when  evidence  conflicting, 
unless 'abuse  of  discretion  shown. 

7  L.  R.  A.  474,  POSTAL  TELEG.  CABLE  CO.  v.  LATHROP,  131  111.  575,  19  Am. 

St.  Rep.  55,  23  N.  E.  583. 
Appeal  I  re-vle^v  of  llndlnira  of  fact. 

Cited  in  La  Salle  County  v.  Milligan,  143  111.  329,  32  N.  E.  196,  holding  con- 
troverted questions  of  fact,  in  cases  coming  to  supreme  court  through  appellate 
court,  not  subject  to  review;  Chicago,  B.  &  Q.  R,  Co.  v.  Haselwood,  194  III.  70, 
62  N.  E.  315,  holding  judgment  of  affirmance  by  appellate  court  implies  finding 
of  facts  same  as  trial  court,  and  is  conclusive  as  to  such  findings;  Bernstein  t. 
Roth,  145  111.  191,  34  N.  E.  37,  holding  opinions  of  appellate  court  cannot  be 
resorted  to  for  purpose  of  ascertaining  its  findings  of  fact;  Chemical  Nat.  Bank 
V.  City  Bank,  160  U.  S.  653,  40  L.  ed.  570,  16  Sup.  Ct.  Rep.  417,  holding  under 
Illinois  practice  act,  supreme  court  will  examine  evidence  to  ascertain  principle* 
of  law  involved  in  controversy;  Hahn  v.  Billings  Bros.  18  R.  I.  554,  28  Atl.  1027. 
holding  finding  of  fact  by  court  of  common  pleas  conclusive  upon  supreme  court, 
if  there  is  any  evidence  to  support  it. 

Telesramiij  eztrlnale  evidence  to  mIko^t  notice  of  Importance. 

Cited  in  McPeek  v.  Western  U.  Teleg.  Co.  107  Iowa,  362,  43  L.  R.  A.  218,  70 
Am.  St.  Rep.  205,  78  N.  W.  63,  holding  where  probability  of  damage  not  apparent 
on  face  of  message,  extrinsic  evidence  admissible  to  show  telegraph  company 
had  notice  of  importance ;  Western  V.  Teleg.  Co.  v.  Xagle,  1 1  Tex.  Civ.  App.  .542. 
32  S.  W.  707,  holding  telegraph  company  chargeable  with  notice  of  character  and 
importance  of  message  partly  in  cipher,  when  received  from  cotton  buyer,  with 
request  to  **rush  it'*  and  get  answer  by  wire  soon  as  possible. 

Cited  in  footnote  to  Western  U.  Teleg.  Co.  v.  Short,  9  L.  R-  A.  744,  which 
holds  company  prima  facie  liable  for  failure  to  deliver  telegram. 

Cited  in  note  (10  L.  R.  A.  515)  on  interpretation  of  telegraph  messages. 

Meanare  of  damaKes   for  nefrllflrent   tranNinliM«i<in   of  nie«fiaire. 

Cited  in  Western  I'.  Teleg.  Co.  v.  Hart,  ()2  III.  App.  123,  holding  telegraph 
company  liable  for  consequences  that  may  be  reasonably  anticipated  from  fare 
of  message;  Fererro  v.  Western  U.  Teleg.  Co.  9  App.  D.  C.  471,  35  L.  R.  A.  5.VJ. 
holding  telegraph  company  liable  for  consequential  damages  if  message  shows 
business  transaction  on  lace;  Bierhaus  v.  Western  V.  Teleg.  Co.  8  Ind.  App.  25.1,. 
'M  N.  E.  581,  holding  it  unnecessary  that  telegraph  company  be  apprised  of  lo:^*? 
that  may  result  from  negligent  transmission,  if  message  shows  it  relates  to 
l)usiness  transaction;  Western  V.  Teleg.  Co.  v.  Church  (Xeb.)  57  L.  R.  A.  00!*. 
90  N.  W.  878.  holding  substantial  damages  may  be  recovered  for  failure  to 
promptly  transmit  message  summoning  physician  to  "come  at  once;*'  Western  V. 
Teleg.  Co.  v.  North  Packing  &  Provision  Co.  188  111.  370,  52  U  R.  A.  277,  58  N\ 
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E.  958.  holding  failure  of  sender's  agent  to  reduce  damage,  from  delay  in  delivery 
of  message,  by  doing  unauthorized  act,  not  available  to  telegraph  company  in 
mitigation. 

Cited  in  footnotes  to  McPeek  v.  Western  U.  Teleg.  Co.  43  L.  R.  A.  214,  which 
holds  loss  of  reward  offered  for  capture  of  criminal  within  damages  recoverable 
for  failure  to  deliver  telegram;  Fererro  v.  Western  U.  Teleg.  Co.  35  L.  R.  A. 
548,  which  limits  damage  for  mistake  in  telegram  as  to  price  in  offer  to  sell 
goods,  to  difference  in  price;  Vvestern  U.  Teleg.  Co.  v.  North  Packing  &  Provision 
Co.  52  L.  R.  A.  275,  which  holds  agent  purchasing  live  stock  through  delay  in 
delivering  telegram,  not  required  to  resell  before  communicating  with  principal, 
to  reduce  damages. 

7  L.  R  A.  478,  DWYER  v.  GULF,  C.  &  S.  F.  R.  CO.  75  Tex.  572,  16  Am.  St. 
Rep.  926,  12  S.  W.  1001, 

Adhered  to  on  third  appeal  of  case  reported  in  84  Tex.  198,  19  S.  W.  470. 

Penalty  Impoaed  on  carrier. 

Cited  in  Dillingham  v.  Fischl,  1  Tex.  Civ.  App.  551,  21  S.  W.  554,  and  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Nelson,  4  Tex.  Civ.  App.  347,  23  S.  W.  732,  holding  statute 
imposing  penalty  on  carrier  refusing  to  deliver  freight  upon  tender  of  charges 
not  invalid  as  regulation  of  commerce;  Ft.  Worth  &  D.  C.  R.  Co.  v.  Lillard,  4 
Tex.  App.  Civ.  Cas.  (Willson)  124,  holding  statute  imposing  penalty  on  rail- 
road company  for  overcharge  on  interstate  shipment  not  unconstitutional ;  S.  A. 
&  A.  P.  R.  Co.  V.  Wilson,  4  Tex.  App.  Civ.  Cas.  (Willson)  570,  holding  legislature 
without  power  to  impose  penalty  upon  railroad  companies  only,  lor  failure  to 
pay  servants  within  specified  time;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Nelson,  4  Tex. 
Civ.  App.  349,  23  S.  W.  732,  holding  in  suit  to  recover  statutory  penalty  plaintiff 
m.ust  prove  a  case  clearly  within  terms  of  the  law;  Gulf,  C.  &  S.  F,  R.  Co.  v. 
Loonie,  84  Tex.  261,  19  S.  W.  385,  raising  but  not  deciding  question  whether 
suit  for  statutory  penalty  for  withholding  freight  and  overcharge,  applicable 
to  interstate  shipment. 

Police    regralatlona. 

Cited  in  Texas  &  P.  R.  Co.  v.  Clark,  4  Tex.  Civ.  App.  614,  23  S.  W.  698,  holding^ 
states  may  make  police  regulations  relative  to  commerce  within  proper  limita- 
tions; Missouri,  K.  &  T.  R.  Co.  v.  Simonson,  64  Kan.  810,  57  L.  R.  A.  768,  91 
Am.  St.  Rep.  248,  68  Pac.  653,  holding  statute  making  specification  of  weights 
in  bills  of  lading  conclusive  evidence  against  carrier  a  police  regulation. 

Ratlflcatlon    by    carrier. 

Cited  in  Gulf.  C.  &  S.  F.  R.  Co.  v.  Nelson,  4  Tex.  Civ.  App.  348,  23  S.  W.  732, 
and  Dillingham  v.  Fipchl,  1  Tex.  Civ.  App.  552,  21  S.  W.  554,  holding  penalty  for 
refusal  to  deliver  freight  on  payment  or  tender  not  recoverable  unless  carrier 
executed  bill  of  lading  or  ratified  it;  Miller  v.  Texas  &  N.  O.  R,  Co.  83  Tex.  521, 
18  S.  W.  954,  holding  ratification  not  presumed  as  against  connecting  carrier 
from  fact  that  it  received  and  hauled  car  and  collected  charges;  Pittsburg,  C.  C. 
&  St.  L.  R.  Co.  V.  Viers,  113  Ky.  535,  68  S.  W.  469,  holding  connecting  carrier, 
not  limiting  liability,  receives  shipment  under  terms  of  contract  with  initial 
carrier. 

Cited  in  note  (10  L.  R.  A.  418)  on  liability  of  connecting  carrier. 
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Limitation    of    liability   by    contract. 

Cited  in  Armstrong  v.  Galveston,  H.  &  S.  A.  R.  Co.  02  Tex.  121.  46  S.  W.  33, 
and  Gulf,  C.  &  S.  F.  R.  Co.  v.  Eddins,  7  Tex.  Civ.  App.  125,  20  S.  W.  Itil,  holding 
statute  forbidding  contracts  limiting  time  to  present  claim  or  sue  does  not  regu- 
late interstate  commerce;  Pittmann  v.  Pacific  Exp.  Co.  24  Tex.  Civ.  App.  598, 
59  S.  W.  949,  holding  statute  prohibiting  common  carriers  from  limiting  their 
liability  in  bill  of  lading  applicable  to  contracts  for  interstate  carriage;  Ohio  & 
M.  R.  Co.  V.  Tabor,  98  Ky.  510,  34  L.  R.  A.  689.  36  S.  W.  18,  holding  eonstitu- 
lional  provision  that  carrier  shall  not  contract  for  relief  from  common-law  lia- 
bility not  in  conflict  with  Federal  Constitution. 
Production  of  bill  of  ladlns* 

Cited  in  note  (38  L.  R.  A.  361)  on  necessity  of  production  of  bill  of  lading. 

7  L.  R.  A.  481,  WALLING  v.  BURGESS,  122  Ind.  299,  22  N.  E.  419,  23  N.  E.  1076. 
Po'vrer  of  snrvlvinK  partner. 

Cited  in  Riley  v.  Carter,  76  Md.  594,  19  L.  R.  A.  494,  35  Am.  .St.  Rep.  443, 
25  Atl.  667,  holding  surviving  partner  may  execute  assignment  for  benefit  of 
creditors  in  conformity  with  insolvent  laws:  Holladay  v.  Land  &  River  Improv. 
Co.  6  C.  C.  A.  571,  18  U.  S.  App.  308,  57  Fed.  785,  to  point  that  conveyance  by 
surviving  partner  passes  equitable  title. 

Cited  in  notes  (7  L.  R.  A.  791)  on  duty  of  surviving  partner;  (28  L.  R.  A.  133) 
on  disposition  of  real  estate  by  surviving  partner. 
RlgrlBtii    of    helra. 

Cited  in  Bollenbacher  v.  First  Nat.  Bank,  8  Ind.  App.  18,  35  N.  E.  403.  and 
Valentine  v.  VVysor,  123  Ind.  52,  7  L.  R,  A.  794,  23  N.  E.  1076,  holding  rights 
of  heirs  of  deceased  partner  attach  only  to  the  surplus  remaining  after  payment 
of  partnership  debts. 

Cited  in  note  (27  L.  R.  A.  345)   on  claims  of  heirs  must  yield  to  partnership 
claims. 
Estoppel  from  clalmlnar  interest. 

Cited  in  Wilmore  v.  Stetler,  137  Ind.  137,  45  Am.  St.  Rep.  169,  36  X.  E.  856. 
holding  acceptance  by  heirs  of  proceeds  of  land  sold  as  belonging  to  the  dece- 
dent estops  them  from  claiming  their  two-thirds  interest  therein;  Axton  v. 
Carter,  141  Ind.  676,  39  N.  E.  546,  holding  heirs  accepting  proceeds  of  sale  of 
land  made  to  administrator  through  third  party  ratify  sale  and  cannot  avoid  it. 
Error  In  overrollnar  demnrrer*. 

Cited  in  Bradshaw  v.  Van  Winkle,  133  Ind.  136,  32  N.  E.  877;  Schmidt  v. 
Draper,  137  Ind.  253,  36  N.  E.  709;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Bodenschatz- 
Bedford  Stone  Co.  141  Ind.  258,  39  N.  E.  703, —  holding  error  in  overruling  de- 
murrer to  answer  immaterial  where  record  shows  ruling  was  harmless;  Haas  v. 
Evansville,  20  Ind.  App.  490,  50  N.  E.  46,  holding  erroneous  overruling  of  de- 
murrer to  answer  immaterial  where  appellant  failed  to  prove  his  complaint  in 
court  below;  Indianapolis,  D.  &  W.  R.  Co.  v.  Center  Twp.  143  Ind.  74,  40  N.  E. 
134,  holding  error  in  overruling  demurrer  to  answer  setting  up  statute  of  limita- 
tiouB  immaterial  where  record  shows  final  judgment  correct,  and  not  based  on 
any  finding  as  to  such  statute. 


478^85.]  L.  R.  A.  CASES  AS  AUTHORITIES.  971 

Special   flndinir  or  npeclal  verdict. 

Cited  in  Louisvillo,  X.  A.  &  C.  R.  Co.  v.  Downey,  18  Ind.  App.  145,  47  N.  E. 
494,  and  Tiilley  v.  Citizens'  State  Bank,  18  Ind.  App.  242,  47  N.  E.  850,  holding 
erroneous  overruling  of  demurrer  harmless  where  there  was  special  verdict  or 
special  finding;  Runner  v.  Scott,  150  Ind.  442,  50  N.  E.  479,  holding  error  in 
overruling  demurrer  immaterial  when  there  is  special  finding;  Smith  v.  Wells 
Mfg.  Co.  148  Ind.  335,  46  X.  E.  1000,  holding  error  in  overruling  demurrer  to 
answer  harmless  where  special  finding  is  in  accordance  with  facts  alleged  in 
subsequent  answer;  Watson  v.  Tindall,  150  Ind.  488,  50  N.  E.  468,  holding 
erroneous  ruling  on  demurrer  to  answer  harmless  where  there  is  special  finding, 
and  facts  found  could  have  been  proved  under  the  general  denial;  Terre  Haute 
Brewing  Co.  v.  Hartman,  19  Ind.  App.  600,  49  N.  E.  864,  holding  sufficiency  of 
answer  will  not  be  considered  where  correct  statement  of  the  law  may  be  made 
on  facts  specially  found;  Beasley  v.  Phillips.  20  Ind.  App.  188,  50  N.  E.  488, 
holding  court  may  look  to  special  finding  or  special  verdict  to  determine  whether 
ruling  on  demurrer  was  prejudicial;  Gilliland  v.  Jones,  144  Ind.  670,  55  Am.  St. 
Rep.  210,  43  N.  E.  939,  holding  court  may  look  to  special  finding  to  ascertain  if 
ruling  on  demurrer  to  answer  is  harmless. 

7  L-  R.  A.  485,  DAVIS  v.  FOGLE,  -124  Ind.  41,  23  N.  E.  860. 
'Willaj  effect  of  iiabfieqiieiit  adoption  of  ctalld. 

Cited  in  Hilpire  v.  Claude,  109  Iowa,  160.  46  L.  R.  A.  174,  77  Am.  St.  Rep. 
524,  80  N.  W.  332,  holding  imder  statute  making  birth  of  child  to  testator  operate 
as  revocation  of  prior  will,  subsequent  adoption  of  child  does  not  have  sucli 
effect;  Re  Comassi,  107  Cal.  7.  28  L.  R.  A.  416,  40  Pac.  15,  holding  subsequent 
remarriage  and  adoption  of  stranger  in  blood  do  not  operate  to  revoke  will  ot 
married  woman. 

Cited  in  footnotes  to  Flannigan  v.  Howard,  59  L.  R.  A.  664,  which  holds  de- 
vises and  legacies  in  will  ratably  abated  by  adoption  of  child  after  its  execution ; 
Re  Comassi.  28  L.  R.  A.  414,  which  holds  will  not  revoked  by  adopting  stranger 
in  blood:  Glascott  v.  Bragg,  56  L.  R.  A.  258.  which  holds  will  in  favor  of  third 
person  revoked  by  marriage  and  adoption  of  child. 

Revocation   by  snbseqaent   mnrrinire. 

Cited  in  footnotes  to  Re  Hulett,  34  L.  R.  A.  384.  which  holds  will  not  revoked 
by  marriage  alone;  Ingersoll  v.  Hopkins,  40  L.  R.  A.  191,  which  holds  will 
giving  testn tor's  jnojiorty  to  woman  made  executrix  revoked  by  testator's  subse- 
quent marriage  to  her;  Re  Kelly.  56  L.  R.  A.  754,  which  holds  woman's  will  not 
revoked  by  subsequent  marriage;  Roane  v.  Hollingshend.  17  L.  R.  A.  592,  which 
holds  rule  that  will  of  feme  sole  revoked  by  marriage  not  in  force  where  in- 
capacity removed  by  statute;  Re  ("onmsjji,  28  L.  R.  A.  414,  which  holds  married 
Avoman's  will  not  revoked  by  subsequent  marriage  after  becoming  widow. 

Cited  in  notes  (10  L.  R.  A.  57)  on  presumptive  revocation  of  will;  (10  L.  R.  A. 
t>4)  on  revocation  of  joint  will. 

Manner  of  effect Inir  revocation. 

Cited  in  footnotes  to  Billington  v.  Jones,  56  L.  R.  A.  654,  which  holds  will 
revoked  by  writing  on  it  statement  that  it  is  void,  stating  that  it  is  killed,  and 
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filing  it  away;  Cutler  v.  Cutler,  57  L.  R,  A.  209,  which  holds  will  revoked  by- 
adopting  mutilations  by  vermin. 

RlMrbt  of  adopted  olilld  to  take  by  descent  or  ^rill. 

Cited  in  Re  Gregory,  15  Misc.  409,  37  N.  Y.  Supp.  925,  holding  inheriUnce  of 
adopted  child  subject  to  testamentary  power  of  adopting  parent. 

Distinguished  in  Markover  v.  Krauss,  132  Ind.  304,  17  L.  R.  A.  810.  31  X.  E. 
1047,  holding  children  jointly  adopted  take  by  descent  from  deceased  parent  same 
property  rights  as  natural  children;  Bray  v.  Miles,  23  Ind.  App.  443,  54  N.  E. 
440,  holding  under  will  providing  share  of  deceased  devisee  shall  go  to  children, 
if  there  be  any,  adopted  child  takes  share  of  adopted  parent. 

Biitoppel   to  eoateat  ^rill. 

Cited  in  footnote  to  Hudnall  v.  Ham,  48  L.  R.  A.  557,  which  holds  widow  pre- 
cluded from  contesting  husband's  will  by  antenuptial  contract  agreeing  to  re- 
lease all  interest  in  his  estate. 

7  L.  R.  A.  489,  CUIiVER  v.  MARKS,  122  Ind.  554,  17  Am.  St.  Rep.  377,  23  N.  E. 

1086. 
Cbeeka  and  drafts |   when  presentment  neeeaMiry. 

Cited  in  Industrial  Trust,  Title  A.  Sav.  Co.  -v.  Weakley,  103  Ala.  464,  49  Am. 
St.  Rep.  45,  15  So.  854,  holding  unreasonable  delay  in  presentment  of  ched: 
covered  by  deposit  releases  drawer. 

Distinguished  in  Industrial  Trust,  Title  &  Sav.  Co.  v.  Weakley,  103  Ala.  465, 
49  Am.  St.  Rep.  45,  15  So.  854,  holding  insufficiency  of  deposit  does  not  excuse 
prompt  presentment  of  check  where  drawer  has  arranged  for  overdraft;  Citizens 
Nat.  Bank  v.  Third  Nat.  Bank,  19  Ind.  App.  75,  49  N.  E.  171,  holding  failure  of 
bona  fide  indorsee  of  draft  to  inquire  into  drawer's  right  does  not  excuse  collect' 
ing  bailk's  failure  to  present. 

Checloii  atatvte  of  llmltatlona. 

Cited  in  note  (22  L.  R.  A.  110)  on  statute  of  limitation  as  applicable  to  bank 
checks. 

Certlfled    cheek;    drawer's   liability. 

Cited  in  Bom  v.  First  Nat.  Bank,  123  Ind.  84,  7  L.  R.  A.  445,  18  Am.  St  Rep. 
312,  24  N.  E.  173,  holding  drawer  of  certified  check  remains  liable  until  paymoit. 

Booi£«  of  account  an  evidence. 

Cited  in  Bastrop  State  Bank  v.  Levy,  106  La.  589,  31  So.  164,  holding  book 
entries  of  bank  deposits,  accompanied  by  proof  of  handwriting  and  death  of 
bookkeeper,  competent;  Cleland  v.  Applegate,  8  Ind.  App.  501,  35  N.  E.  1108, 
holding  entries  made  by  disinterested  person  in  course  of  business  competent 
evidence  of  transactions;  Wilber  v.  Scherer,  13  Ind.  App.  430,  41  N.  E.  837. 
holding  permitting  witness  to  read  from  account  book  items  to  which  he  had 
]>reviously  testified,  not  reversible  error;  Harmon  v.  Decker,  41  Or.  595,  93  Am. 
St.  Rep.  748,  68  Pac.  11;  holding  merchant's  account  books  not  evidence  of 
loans  to  others;  Place  v.  Baugher,  159  Ind.  235,  64  N.  E.  852,  holding  book  into 
which  measurements  of  saw  logs  were  transcribed  the  aame  day  on  which  re- 
ceived admissible. 
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Cited  in  note  ( 53  L.  R.  A.  529 )  on  use  of  person's  books  of  account  as  evidence 
on  issues  between  .other  parties. 

Distinguished  in  Fleming  v.  Yost,  137  Ind.  97,  36  N.  E.  705,  holding  book 
entries  of  payments,  contemporaneously  made,  admissible  to  show  consideration 
for  conveyance. 

^—  'When    transcript    admlaalble. 

Cited  in  Texas  &  P.  Coal  Co.  v.  Lawson,  10  Tex.  Civ.  App.  501,  31  S.  W.  843, 
"holding  where  originals  in  court,  transcript  of  account  made  by  competent  book- 
keeper, admissible. 

ESvldence  of  expert  aa  to  condnalona  deduced  from  Intricate  accounts  or 
calcnlationn. 

Cited  in  Guarantee  Co.  of  N.  A.  v.  Mutual  Bldg.  &  L.  Asso.  57  111.  App.  263; 
Chicago,  St.  L.  &  P.  R.  Co.  v.  Wolcott,  141  Ind.  278,  60  Am.  St.  Rep.  320,  39 
K.  E.  451,  holding  accountant  may  testify  as  to  contents  of  voluminous  and 
complicated  books  from  abstract  made  from  originals;  Bee  Pub.  Co.  v.  World  Pub. 
Co.  59  Xeb.  722,  82  N.  W.  28,  holding  testimony  of  decrease  of  business  based 
on  examination  of  books,  improper  without  their  production;  Shover  v.  Myrick, 
4  Ind.  App.  16,  30  N.  E.  207,  holding  expert  may  testify  as  to  expectancy,  using 
standard  mortality  tables. 

4iecondary   evidence. 

Cited  in  New  La  Junta  &  L.  Canal  Co.  v.  Kreybill,  17  Colo.  App.  36,  67  Pac. 
1026,  holding  oral  testimony  as  to  contents  of  voluminous  documents  admissible, 
where  documents  open  to  inspection  affording  ample  opportunity  for  cross- 
examination  of  witness. 

7  L.  R.  A.  495,  THOMPSON  v.  REASONER,  122  Ind.  464,  24  N.  E.  223. 
Bnforceabillty   of   Jndirnient   nntll    reversed. 

Cited  in  Lake  Erie  &  W.  R,  Co.  v.  Smith,  61  Fed.  887,  to  point  judgment  ren- 
dered by  court  in  exercise  of  its  jurisdiction  justifies  acts  enforcing  it  until  it  is 
reversed  or  set  aside;  Boos  v.  Morgan,  140  Ind.  207,  39  N.  E.  919,  holding  en- 
forcement of  judgment  rendered  by  court  in  exercise  of  its  jurisdiction  will  not 
be  enjoined  unless  reversed  or  set  aside. 

Cited  in  note  (45  L.  R.  A.  801)  on  liability  for  tort  in  doing  acts  authorized 
hy  judgment  afterwards  reversed. 

Reatltntlon. 

Cited  in  Chicago  &  S.  E.  R.  Co.  v.  Adams,  26  Ind.  App.  445,  59  N.  E.  1087, 
holding  law  raises  obligation  against  one  benefited  by  judgment  thereafter  re- 
versed to  make  restitution. 

Drains    and    acwem. 

Cited  in  note  (60  L.  R.  A.  223)  on  procedure  for  the  establishment  of  drains 
and  sewers,  as  to  wrongful  acts. 

7  L.  R.  A.  498,  RAPP  v.  REEHLING,  124  Ind.  36,  23  N.  E.  777. 
Contracts   made   on    Sunday. 

Cited  in  Bryan  v.  Watson,  127  Ind.  44,  11  L.  R,  A.  64,  26  N.  E.  666,  holding 
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subscription  to  liquidate  church  indobtednes8,  made  on  Sunday,  valid;  DonoTan 
V.  McCarty,  lo.')  Mass.  546,  30  N.  E.  221,  holding  assignment  of  property  in  trust 
by  severely  injured  woman,  made  on  ^Sunday,  not  illegal. 

Cited  in  footnote  to  First  M.  E.  Church  v.  Donnell,  40  L.  R.  A.  858,  v.hich  sus- 
tains subscription  to  church  indebtedness  made  on  Sunday. 

Cited  in  note  (14  L.  R.  A.  195)  on  Sunday  labor. 

'Willai     eonntrvctlon. 

Cited  in  Hawes  v.  Kepley,  28  Ind.  App.  :jll,  62  N.  E.  720,  holding  words  cannot 
be  supplied  to  make  will  conform  with  testator's  sup]K>sed  intention. 


7  L.  R.  A.  500,  HUNN  v.  MICHIGAN  C.  R.  CO.  78  Mich.  513,  44  N.  W.  502. 
Dnty  of  master  in  mananrement  of  bnnlnesn. 

Cited  in  Dovle  v.  Toledo  S.  &  M.  R.  Co.  127  Mich.  1)8,  54  L.  R.  A.  463,  89  Am. 
St.  Rep.  456,  86  N.  W.  524,  holding  railroad  company  liable  for  defective  con- 
dition of  another's  roof  over  spur  track  where  brakemen  required  to  go  for  cars; 
Card  V.  Eddy,  129  Mo.  529,  36  L.  R.  A.  812,  28  S.  W.  979  (dissenting  opinionl, 
majority  holding-  manner  of  delivering  messages  to  railroad  employees  not  part 
of  master's  duty. 

Cited  in  footnote  to  St.  Louis,  A.  &  T.  R.  Co.  v.  Triplett,  11  L.  R.  A.  773,  which 
holds  master's  duty  to  protect  repair  track  not  fulfilled  by  adopting  rule  suf- 
ficient if  faithfully  observed  by  employees. 

Cited  in  notes  (8  L.  R.  A.  819)  as  to  duty  of  master  to  instruct  servitnt  in  use 
of  dangerous  machinery;  (12  L.  R.  A.  97)  as  to  master's  liability  for  negligence 
of  <»servant  acting  under  authority;  (54  L.  R.  A.  92,  94,  173)  on  vice  principal- 
ship  as  determined  with  reference  to  the  character  of  the  act  which  caused  the 
injury. 

l¥tao  are  felloiv  servants. 

Cited  in  Missouri,  K.  &  T.  R,  Co.  v.  Elliott,  42  C.  C.  A.  201,  102  Fed.  108;  Clyde 
V.  Richmond  &  D.  R.  Co.  69  Fed.  678;  Baltimore  &  O.  R.  Co.  v.  Camp,  13  C.  C.  .A. 
240,  31  U.  S.  App.  213,  65  Fed.  960;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Heck,  151 
Ind.  314,  50  N.  E.  988, —  all  holding  train  despatchei  not  fellow  servant  with 
trainman ;  Bloyd  v.  St.  Louis  &  S.  F.  R.  Co.  58  Ark.  71,  41  Am.  St.  Rep.  88,  22  S.  W. 
10hi9,  holding  foreman  of  bridge  gang  not  fellow  servant  with  workmen  under 
him ;  Lellis  v.  Michigan  C.  R.  Co.  124  Mich.  42,  82  N.  W,  828,  holding  inspector 
of  car  loads  of  lumber  received  from  other  roads  fellow  sen^ant  with  switehroan; 
Anderson  v.  Michigan  C.  R.  Co.  107  Mich.  612,  65  N.  W.  585  (dissenting  opin- 
ion), majority  holding  brakeman  not  fellow  servant  with  .section  man;  Wallace 
v.  Boston  &  M.  R.  Co.  72  N.  H.  516,  57  Atl.  913,  holding  train  despatcher  not 
fellow  servant  of  brakenuin. 

Cited  in  footnotes  to  Baltimore  &  O.  R.  Co.  v.  Andrews,  17  L.  R.  A.  190.  which 
holds  conductor  and  engineer  fellow  servants  of  brakeman  on  other  train;  Clark 
V.  Pennsylvania  Co.  17  L.  R.  A.  811,  which  holds  section  boss  of  one  gang  and 
member  of  another  gang  fellow  servants;  Palmer  v.  Michigan  C.  R.  Co.  17  L.  R. 
A.  637,  which  holds  assistant  road  master  not  fellow  servant  of  gang  of  nicn 
working  under  him;  Fisher  v.  Oregon  Short  Line  &  U.  N.  R.  Co.  16  L.  R.  A.  .519, 
which  holds  section  foreman    and    conductor    not    fellow    servants;     Daniel    v. 
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Cheasapeake  &  O.  R.  Co.  16  L.  R.  A.  383,  which  holds  conductor  and  brakeman 
on  diflferent  trains  not  fellow  servants;  Wischam  v.  Rickards,  10  L.  R.  A.  97, 
which  holds  factory  employee  assisting  servants  of  one  delivering  flywheel, 
servant  of  latter. 

Cited  in  notes  (51  L.  R.  A.  521,  578,  606,  613)  as  to  vice  principalship  con- 
sidered with  reference  to  the  superior  rank  of  a  negligent  servant;  (25  L.  R.  A. 
388,  390,  392)  as  to  train  despatcher  and  telegraph  operator  as  fellow  servants 
of  trainmen;    (18  L.  R.  A.  828)   as  to  superior  employees. 

Distinguished  in  Beesley  v.  F.  W.  Wheeler  &  Co.  103  Mich.  210,  27  L.  R.  A.  270, 
61  N.  W.  658,  holding  riveter  and  carpenters  under  same  superintendent  to  be 
fellow  servants;  Schroeder  v.  Flint  &  P.  M.  R.  Co.  103  Mich.  217,  29  L.  R.  A.  323, 
50  Am.  St.  Rep.  354,  61  N.  W.  663,  holding  foreman  of  gang  unloading  and  level- 
ing dirt  on  railroad,  a  fellow  servant  of  member  thereof. 

Effect  of  contributory  ncsHflT^nce  of  fello'w  servant. 

Cited  in  Noble  v.  Bessemer  S.  S.  Co.  127  Mich.  113,  54  L.  R.  A.  460,  footnote  p. 
456,  89  Am.  St.  Rep.  461,  86  N.  W.  520,  holding  master's  liability  from  defective 
tool  not  defeated  by  fellow  8er\'ant's  knowledge  of  the  defect;  McGinn  v.  Mc- 
Cormick,  109  La.  402,  33  So.  382,  holding  master  liable  for  injury  due  to  com 
bined  negligence  of  master  and  fellow  servant;  Lutz  v.  Atlantic  &,  P.  R.  Co.  6  X. 
M.  529,  16  L.  R.  A.  833,  30  Pac.  012  (dissenting  opinion),  majority  holdin- 
master  not  liable  for  injury  proximately  caused  by  negligence  of  fellow  servant, 
although  itself  negligent  in  part. 

Cited  in  note  (16  L.  R.  A.  819,  822)  as  to  relation  of  proximate  cause  doe- 
trine  to  rule  of  liability  of  master  for  injuries  to  his  servant  caused  by  combined 
negligence  of  himself  and  a  fellow  servant. 

Effect  of  caatomary  violation  of  roles. 

Cited  in  Fluhrer  v.  Lake  Shore  &  M.  ft.  R.  Co.  121  Mich.  217,  80  N.  W.  24,  and 
Nichols  V.  Chicago  &  W.  :M.  R.  Co.  125  Mich.  397,  84  N.  W.  470,  both  holdin;r 
violation  of  employer's  rules  defeats  recovery,  unless  its  violation  is  so  universal 
and  notorious  that  an  inference  of  employer's  approval  of  such  violation  arises; 
Fluhrer  v.  Lake  Shore  &  M.  S.  R.  Co.  124  Mich.  483,  83  N.  W.  149,  holding 
violation  of  employer's  rule  no  bar  to  recovery  for  injuries  received  thereby, 
where  rule  is  customarily  violated;  Wright  v.  Southern  P.  Co.  14  Utah,  397,  46 
Pac.  374r  holding  evidence  of  custom  to  uncouple  cars  while  in  motion  admissible 
to  rebut  claim  of  negligence  in  disregarding  rules  forbidding  same;  Ashman  v. 
Flint  &  P.  M.  R.  Co.  90  Mich.  576,  51  N.  W.  645,  and  Kastman  v.  Lake  Shore  & 
M.  S.  R.  Co.  101  Mich.  602.  60  N.  W.  309,  both  holding  negligent  nature  of  step- 
ping between  cars  to  uncouple  them  while  in  motion  question  for  jurj';  Grand 
V.  Michigan  C.  R.  Co.  83  Mich.  576,  11  L.  R.  A.  407,  47  N.  W.  837  (dissenting 
opinion),  majority  holding  railroad  not  liable  under  statutes  requiring  blocked 
switches,  for  death  of  brakeman  entering  between  cars  in  motion  to  uncouple 
them  knowing  that  they  are  passing  over  unblocked  "split"  switch. 

Cited  in  note  (43  L.  R.  A.  367)  as  to  duties  of  master  and  servant  with  re- 
gard to  rules  promulgated  for  the  safe  conduct  of  a  business. 

Distinguished  in  Ball  v.  Hauser,  129  Mich.  399,  89  X.  W.  49,  holding  peril  as 
sunied  by  employee  voluntarily  riding  on  elevator  after  warning  that  he  did  so 
at  his  own  risk  though  employees  were  occasionally  permitted  to  ride. 
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Mortnarr   tables   and   scientlllc   books   as   evidence. 

Cited  in  Crouse  v.  Chicago  &  N.  W.  R.  Co.  102  Wis.  208,  78  N.  W.  44«,  and 
Joliet  V.  Blower,  155  111.  417,  40  N.  E.  619,  holding  mortuary  tables  admiraible 
as  tending  to  show  life  expectancy;  Nelson  v.  l^ke  Shore  &  M.  S.  R.  Co.  104 
Mich.  589,  62  N,  W.  993,  holding  mortality  tables  conclusive  of  life  expectancy 
in  absehce  of  evidence  to  show  greater  or  less  probability  of  life. 

Cited  in  note  (40  L.  R.  A.  555)  as  to  scientific  books  and  treatises  as  evidence. 
Appellate  Jurisdiction   over   damaares. 

Cited  in  ReUn  v.  Lake  Shore  &  M.  S.  R.  Co.  94  Mich.  157,  53  N.  W.  1094,  re- 
fusing to  disturb  verdict  for  excessive  damages,  where  nothing  tending  to 
prejudice  defendant's  rights  or  to  inflame  jury,  is  shown;  Boggess  v.  Metropolitan 
Street  R.  Co.  118  Mo,  341,  24  S.  W.  210  (concurring  opinion),  refusing  reversal 
for  inadequacy  of  damages,  where  evidence  conflicting  and  prejudice  not  apparent 
from  inadequacy;  Burdict  v.  Missouri  P.  R.  Co.  123  Mo.  250,  26  L.  R.  A.  400.  45 
Am.  St.  Rep.  528,  27  S.  W.  453  (dissenting  opinion),  majority  holding  that 
party  should  remit  excess  of  damages,  and  take  aflirmance  for  residue  or  submit 
to  new  trial. 

Cited  in  note  (26  L.  R.  A.  395)  as  to  power  of  appellate  court  to  interfere  with 
verdict  or  excessive  damages. 

Evidence  of  plaintiff's  property. 

Distinguished  in  Amdt  v.  Bourke,  120  Mich.  266,  79  N.  W.  191,  holding  admis- 
sion of  evidence  of  plaintiff's  lack  of  means  harmless,  where  admitted  solely  in 
rebuttal  of  evidence  of  coursers  contingept  fee,  and  not  considered  in  estimating 
damages. 
Damaarea   recoverable. 

Cited  in  Richmond  v.  Chicago  &  W.  M.  R.  Co.  87  Mich,  391,  49  N.  W.  621, 
iiolding  that  mother  and  sister  may  ree6ver  for  the  negligent  killing  of  decedent 
according  to  pecuniary  injury  suffered. 
Bffect    npon   action    of  survival   after   Injury. 

Cited  in  Sweetland  v.  Chicago  &  G.  T.  R.  Co.  117  Mich.  348,  43  L.  R.  A.  575.  75 
N.  W.  1066  (concurring  opinion),  holding  action  for  decedent's  pain  and  suffer- 
ing not  within  act  for  survival  of  actions  for  negligent  injuries  to  person. 

7  L.  R.  A.  507,  PINKERTON  v.  VERBERG,  78  Mich.  573,  18  Am.  St.  Rep.  473, 

44  N.  W.  579. 
Arrest   ivltbont   ivarrant. 

Cited  in  Re  Kellan,  55  Kan.  702,  41  Pac.  960,  holding  officer  cannot  arrest  for 
minor  offenses  not  committed  in  his  presence  or  view. 

Cited  in  note  (51  L.  R.  A.  210)  arrest  without  warrant  not  made  on  view. 

Distinguished  in  North  v.  People,  139  111.  105,  28  N.  E.  966,  holding  ofl[icer  may 
arrest  for  misdemeanor  committed  in  his  presence  if  only  remedy  of  stopping  or 
redressing  offense. 
Infrlnflrlafp    rlirht    of    locomotion. 

Cited  in  St.  Louis  v.  Roche,  128  Mo.  547,  31  S.  W.  915,  holding  ordinance  for- 
bidding one  to  knowingly  associate  with  reputed  thieves,  burglars,  or  gamblers 
invalid. 
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iPoirem  of  nmnlclpnil  corporations. 

Distinguished  in  Re- Stege.nga.  (Mich.)  01  L.  R.  A.  765,  94  N.  W.  385,  holding 
'that  municipal  corporation  under  charter  authority  to  punish  disorderly  persons, 
may  provide  for  punishment  of  loiterers  in  streets  and  barrooms. 

7  L.  R.  A.  511,  COFRODE  v.  GARTNER,  79  Mich.  332,  44  N.  W.  623. 
tliirladletion  In  case  of  nonresidents. 

Cited  in  Eingartner  v.  Illinois  Steel  Co.  94  Wis.  77,  34  L.  R.  A.  506,  59  Am.  St. 
Rep.  859,  68  N.  W.  664,  holding  resident  of  one  state  may  sue  resident  of  same 
state  on  transitory  cause  of  action  arising  therein,  in  courts  of  other  state; 
Sleight  V.  Swanson,  127  Mich.  439,  86  N.  W.  1010,  holding  foreign  plaintiff  may 
:sue  foreign  defendant  before  justice  of  peace;  State  Bank  v.  Maxson,  123  Mich. 
'253,  81  Am.  St.  Rep.  196,  82  N.  W.  32,  holding  nonresident  may  sue  personally 
served  nonresident,  on  foreign  contract,  in  county  where  debtor's  property  foimd. 

—  Attachment    salts. 

Cited  in  Newland  v.  Reilly,  85  Mich.  154,  48  N.  W.  544,  holding  foreign  plain- 
tiff in  action  against  foreign  defendant  may  garnishee  resident  debtor  of  latter; 
Tootle  V.  Coleman,  57  L.  R,  A.  124,  46  C.  C.  A.  136,  107  Fed.  45,  holding  creditor 
may  garnish*  resident  debtor  of  foreign  defendant,  though  garnished  claim  pay- 
-able  out  of  state. 

Distinguished  in  Reimers  v.  Seatco  Mfg.  Co.  30  L.  R.  A.  367,  17  C.  C.  A.  232, 
'37  U.  S.  App.  426,  70  Fed.  577,  holding  foreign  creditor  cannot  garnish  claim  of 
foreign  debtor  against  foreign  garnishee,  such  claim  being  payable  out  of  state. 

Appearance  of  defendant. 

Cited  in  Ferguson  v.  Oliver,  99  Mich.  162,  41  Am.  St.  Rep.  593,  58  N.  W.  43. 
holding  jurisdiction  of  Canadian  court  on  general  appearance  of  defendant  not 
lost  by  dismissing  defense  for  insufficiency  of  pleading. 

Prlvilcflrei    service    of   process. 

Cited  in  Hoffman  v.  Bay  County  Circuit  Judge,  113  Mich.  110,  38  L.  R.  A.  664, 
•67  Am.  St.  Rep.  458,  71  N.  W.  480,  holding  attorney  exempt  from  service  of  proc- 
-ess  while  attending  court  in  another  county. 
Banal   prlvileares. 

Cited  in  note  (14  L.  R.  A.  583)  on  constitutional  equality  of  privileges,  im- 
munities, and  protection. 

7  L.  R.  A.  517,  POWERS  v.  JEUDEVINE,  61  Vt.  587,  18  Atl.  778. 
DCTise,   "vrlften  absolute. 

Cited  in  Meacham  v.  Graham,  98  Tenn.  206,  39  S.  W.  12,  holding  where  ex- 
pression in  will  doubtful,  devise  deemed  absolute;  Podaril  v.  Clark,  118  Iowa, 
'274,  91  N.  W.  1091  (dissenting  opinion),  majority  holding  estate  for  life  with 
privilege  of  sale  or  conveyance  during  lifetime  not  a  fee. 

Cited  in  footnotes  to  Williams  v.  Baptist  Church,  54  L.  R.  A.  427,  which  holds 
.absolute  gift,  not  trust,  created  by  bequest  to  church  and  '^suggesting''  as  to  ap- 
plication; Jewell  v.  Louisville  Trust  Co.  53  L.  R.  A.  377,  which  denies  creation 
'Of  precatory  trust  by  will  of  merchant  expressing  desire  for  retention  on  liberal 
iterms  of  specified  person  in  employ  of  firm  of  which  testator  a  partner. 

Cited  in  note  (10  L.  R.  A.  757)  as  to  when  absolute  estate  vests  under  devise* 
L.  R.  A.  Au. — Vol.  I. — 62. 
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AbM»l«te  deTlae,  'vrken  ent  dowv   by  avilMieiivieiit   terms. 

Cited  in  Mulvane  v.  Rude,  146  Ind.  482,  45  X.  E.  659,  holding  gift  over  of 
portion  of  absolute  devise  remaining  at  first  taker's  death,  void  for  repugnancy; 
^Meacham  v.  Graham,  98  Tenn,  208,  39  S.  W.  12,  holding  limitation  inctmsi-itent 
with  absolute  power  of  disposition  previously  given  in  will  void. 

Cited  in  footnotes  to  Snider  v.  Baer,  13  L.  R.  A.  359,  which  holds  fee  not  cut 
down  to  life  estate  by  clause  giving  legatee  sole  control  during  lifetime;  Morgan 
v.  Halsey,  36  L.  R.  A.  716,  which  holds  power  of  appointment  of  property  to 
testatrix's  daughter  in  any  manner  she  may  deem  proper  limited  by  subsequent 
clauses  of  will. 

7  L.  R.  A.  524,  STEELE  v.  SIOUX  VALLEY  STATE  BANK,  79  Iowa,  339,  18 

Am.  St.  Rep.  370,  44  N.  W.  564. 
Grantee  la  Quitclaim  aa  affected  by  cQalties. 

Cited  in  Hannan  v.  Seidentopf,  113  Iowa,  662,  86  N.  W.  44;  Knapp  v.  Paine, 
1)5  Iowa,  67,  63  N.  W.  575;  Young  v.  Chamquist,  114  Iowa,  125,  86  N.  W.  205, 
—  holding  grantee  under  quitclaim  deed  not  entitled  to  protection  against  prior 
equities;  Parker  v.  Randolph,  5  S.  D.  553,  29  L.  R.  A.  35,  59  X.  W.  722,  holding 
^^rantee  in  a  quitelaim  deed  not  a  bona  fide  purchaser;  United  States  v.  Cali- 
fornia ft  O.  Land  Co.  1  C.  C.  A.  337,  7  U.  S.  App.  128,  49  Fed.  503,  to  point 
grantee  under  quitelaim  deed  chargeable  with  constructive  notice  of  actual  right 
and  title  of  his  grantor,  and  may  not  rely  on  visible  possession  or  recorded  muni- 
ments of  title;  Wickham  v.  Henthom,  91  Iowa,  244,  59  N.  W.  276,  holding  un- 
recorded conveyance  takes  precedence  over  subsequent  quitelaim  deed  duly  re- 
corded ;  Minneapolis  &  St.  L.  R.  Co.  v.  Chicago,  M.  &  St  P.  R.  Co.  1 16  Iowa,  688, 
88  N.  W.  1082,  holding  corporation  taking  quitelaim  deed  not  protected  against 
prior  deed. 

Cited  in  note  (29  L.  R.  A.  46)  on  protection  of  quitclaim  purchaser. 

Disapproved  in  Schott  v.  Dosh,  49  Neb.  194,  59  Am.  St.  Rep.  531,  68  N.  W.  346, 
holding  purchaser  in  good  faith  and  without  notice  under  recorded  quitclaim  deed 
takes  precedence  of  grantee  under  prior  unrecorded  conveyance. 

Dower  dealflrnatea  w^ldovr'a  latereat. 

Cited  in  Ditson  v.  Ditson,  85  Iowa,  282,  52  N.  W.  203,  to  point  word  "dower'" 
still  used  in  Iowa  to  designate  interest  which  law  gives  widow  in  lands  of  hus- 
band. 

7  L.  R.  A.  527,  DONNEGAX  v.  EARHARDT,  119  N.  Y.  468,  23  N.  E.   1051. 
Ijlabllltr  of  railroad  to  fence. 

Cited  in  Terre  Haute  &  I.  R.  Co.  v.  Williams,  172  111.  382,  64  Am.  St.  R<»p. 
44,  50  N.  £.  116,  holding  railroad  liable  for  death  of  engineer  caused  by  collision 
with  cattle  straying  on  track  through  defective  fence;  Atehison,  T.  &  S.  F.  R- 
Co.  V.  Reesman,  23  L.  R.  A.  771,  9  C.  C.  A.  24,  19  U.  S.  596,  60  Fed.  375,  holding 
employee  injured  by  derailment  of  train  caused  by  failure  of  statutory  duty  to 
fence  can  recover  of  railroad;  Dickson  v.  Omaha  &  St.  L.  R,  Co.  124  Mo.  149, 
25  L.  R.  A.  324,  46  Am.  St.  Rep.  429,  27  S.  W.  476,  holding  railroad  liable  for 
death  of  engineer  due  to  collision  with  bull  straying  onto  track  through  defective 
fence;  Robertson  v.  New  York,  7  Misc.  646,  28  N.  Y.  Supp.  13,  holding  railroad 
company  not  obliged  to  fence  track  to  keep  people  from  falling  from  embank- 
ment upon  it;  Mendizabal  v.  Now  York  C.  &  H.  R.  R.  Co.  89  App:  Div.  388,  8.> 
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N.  Y.  Supp.  89%,  lioldliBg  railroad  company  liable  for  injury  of  employee  by 
derailment  of  car  caused  by  cow  on  track;  International  &  G.  N.  R.  Co.  v.  Rich- 
mond, 28  Tex.  Civ.  App.  516,  67  S.  W.  1029,  holding  railroad  liable  for  killing^ 
stock  of  third  person  straying  through  opening  in  fence  left  by  agreement  with 
landowner.  ' 

Cited  in  footnote  to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Reesman,  23  L.  R.  A.  768,. 
which  holds  company  liable  for  injury  to  brakeman  from  derailment  of  train 
due  to  failure  to  maintain  fences. 

Cited  in  notes  (8  L.  R.  A.  139)  on  liability  of  railroad  cpmpany  for  death  or 
injury  to  cattle  by  failure  to  fence;  (25  L.  R.  A.  320)  on  obligation  of  railroad 
company  to  employees  as  to  fencing  track;  (12  L.  R.  A.  181)  on  duty  of  rail- 
road company  to  fence  its  tracks. 

Distinguished  in  Carper  v.  Kimball,  35  L.  R.  A.  141,  23  C.  C.  A.  675,  42  U. 
S.  App.  282,  78  Fed.  100,  holding  recovery  not  allowable  for  death  of  employee 
due  to  collision  with  cattle  on  track,  when  statute  did  not  require  whole  line  to 
be  fenced. 

Liability   for  faulty  conntractlon  and   repair. 

Cited  in  Mulvaney  v.  Brooklyn  City  R.  Co.  1  Misc.  426,  21  N.  Y.  Supp.  427, 
holding  railroad  liable  for  injury  to  brakeman  due  to  improperly  constructed 
curve  of  track;  True  v.  Lehigh  Valley  R.  Co.  22  App.  Div.  591,  48  N.  Y.  Supp.  86, 
holding  duty  of  railroad  to  inspect  bluff  from  side  of  which  shale  was  known  to 
slide  upon  track;  Lynch  v.  New  York  C.  &  H.  R.  R.  Co.  8  App.  Div.  462,  40  N. 
Y.  Supp.  775,  holding  railroad  liable  for  injury  to  passenger  due  to  loaded  stone 
car  running  down  gravity  road  built  partly  on  quarry  and  partly  on  railroad; 
Terre  Haute  &  I.  R.  Co.  v.  Williams,  69  111.  App.  394,  holding  railroad  liable 
for  death  of  engineer  wrecked  by  cattle  coming  on  track,  where  there  was  no 
cattle  guard;  Pitcher  v.  Lennon,  16  Misc.  610,  38  N.  Y.  Supp.  1007,  holding  owner 
of  building  liable  for  death  due  to  its  collapse  by  reason  of  construction  in 
violation  of  statute. 

Distinguished  in  Hebert  v.  Delaware  &  H.  Canal  Co.  41  N.  Y.  S.  R.  863,  16 
N.  Y.  Supp.  561,  holding  railroad  not  liable  for  death  of  yard  man  on  engine 
colliding  with  loaded  wagon  in  yard;  Richmond  v.  New  York  C.  &  H.  R.  R.  Co. 
8  App.  Div.  386,  40  N.  Y.  Supp.  812,  holding  railroad  not  liable  for  injury  to 
employee  due  to  wire  stretched  across  its  track  without  its  consent. 

7  L.  R.  A,  529,  HALL  v.  PILLSBURY,  43  Minn.  33,  19  Am.  St.  Rep.  209,  44 

N.  W.  673. 
Title   to  flrraln   In   ivareboune. 

Cited  in  Herrick  v.  Barnes,  78  Minn.  478,  81  N.  W.  526,  holding  bank  ha» 
title  to  grain  for  which  storage  tickets  were  issued  to  it,  and  which  was  with- 
drawn with  other  wheat  by  w^arehousemen  and  sold;  Jackson  v.  Sevatson,  79 
Minn.  278,  82  N.  W.  634,  holding  depositors  of  wheat  in  warehouse  may  main- 
tain action  against  third  person  for  conversion;  Rice  v.  Madelia  Farmers  Ware- 
house Co.  78  Minn.  126,  80  N.  W.  853,  to  point  relation  between  depositor  of 
grain  and  warehousemen  that  of  bailor  and  bailee,  and  title  to  grain  whether 
kept  separate  or  commingled  remains  in  depositor. 

Rlflrbt  to  store  sraln  In  o^rn  'vrareboune. 

Cited  in  footnote  to  Central  Elevator  Co.  v.  People,  43  L.  R.  A.  658,  which 
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denies  right  of  licensed  warehouseman  to  deal  in  and  store  grain  in  own  licensed 

warehouse. 

Ltabllitr  of  'vrarebottseman. 

Cited  in  footnotes  to  Moses  v.  Teetors,  67  L.  R.  A.  267,  which  denias  ware- 
houseman's liability  to  owner  for  destruction  hy  fire  of  wheat  stored  at  owner's 
risk;   State  v.  Cowdery,  48  L.  R.  A.  92,  which  holds  flax  stored  in  warehouse 
"grain"  within  statute  regulating  warehousemen. 
Public    'vrareboiiseinan. 

Cited  in  footnote  to  State  v.  Chicago,  M.  &  St.  P.  R.  Co.  38  L,  R.  A.  672, 
which  holds  void  statute  requiring  carriers  to  turn  over  to  public  warehouseman 
all  property  not  called  for  within  twenty  days. 

7  L.  R.  A.  533,  ROCHE  v.  WATERS,  72  Md.  264,  19  Atl.  535. 
Pannent    of    taxes    by    life    tenant. 

Cited  in  note  (32  L.  R.  A.  745)  on  duty  of  life  tenant  to  pay  taxes. 
Jnrlsdietlon  of  ebancery. 

Cited  in  footnotes  to  Sloane  v.  Martin,  28  L.  R.  A.  347,  which  denies  necessity 
of  actual  service  on  infants  in  suit  for  sale  of  land  in  which  they  have  interest; 
Warren  v.  Union  Bank,  43  L.  R.  A.  256,  which  holds  void,  mortgage  of  infant's 
property  under  order  of  court  for  sole  purpose  of  paying  unauthorized  debt  in- 
curred by  guardian;  Richards  v.  East  Tennessee,  V.  &  6.  R.  Co.  45  L.  R.  A.  712, 
which  sustains  power  of  court  of  chancery  to  order  sale  of  entire  interest  of 
minors  in  land  on  ex  parte  petition  in  term  time;  Pitts  v.  Rhode  Island  Hospital 
Trust  Co.  48  L.  R.  A.  783,  which  authorizes  allowance  necessary  for  infant's 
maintenance  out  of  trust  fund  provided  for  his  education. 
ValldatlnflT  'void  Jndornient. 

Cited  in  Willis  v.  Hodson,  79  Md.  331,  29  Atl.  604,  holding  legislature  without 
power  to  make  a  judgment  rendered  without  jurisdiction  valid  and  binding; 
Re  Christiansen,  17  Utah,  428,  41  L.  R.  A.  509,  70  Am.  St.  Rep.  794,  53  Pac 
1003,  holding  legislature  cannot  validate  void  judgments. 

7  L.  R.  A.  537,  SIEGEL  v.  CHICAGO  TRUST  &  SAV.  BANK,  131  111.  569,  19  Am. 

St.  Rep.  51,  23  N.  E.  417. 
Nearotlablllty   of  note. 

Cited  in  Biegler  v.  Merchants'  Loan  &  T.  Co.  164  111.  203,  45  N.  E.  512,  Af- 
firming 62  111.  App.  569,  holding  recital  to  destroy  negotiability  of  note  must 
make  promise  uncertain  or  conditional;  Buchanan  v.  Wren,  10  Tex.  Civ.  App. 
566,  30  S.  W.  1077,  holding  statement  of  consideration  not  disclosing  fraud  or 
illegality  does  not  affect  validity  or  negotiability  of  note;  Buchanan  v.  Wren, 
10  Tex.  Civ.  App.  568,  30  S.  W.  1077,  holding  note  given  for  rent  for  unexpired 
term  negotiable;  Brooke  v.  Struthers,  110  Mich.  576,  35  L.  R,  A.  643,  68  N.  W. 
272,  holding  note  secured  by  mortgage  not  negotiable,  where  mortgage  provides 
wholo  debt  becomes  due  on  mortgagor's  failure  to  pay  taxes  and  assessments. 

Cited  in  footnote  to  Gordon  v.  Anderson,  12  L.  R.  A.  483,  which  holds  note 
payable  to  cert&iu  person,  "et  al.  or  order*  non -negotiable. 

Cited  in  note  (f»  L.  R.  A.  394)   as  to  requisites  to  negotiability. 

Distinguished  in  Hovorka  v.  Hemmer,  108  111.  App.  445,  holding  inBtrument 
payable  upon  publication  of  an  advertisement,  not  n^otiable. 
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Notice   a«   lettlnir   In    defenses. 

Cited  in  Fox  v.  Citizens'  Bank  &  T.  Co.  (Tenn.  Ch.  App.)  36  L.  R.  A.  681, 
37  S.  W.  1102,  holding  note  taken  before  maturity  or  failure  of  consideration 
free  from  equities,  although  recitals  show  consideration  was  future  and  con- 
tingent; Weber  v.  Hosenheim,  37  111.  App.  73,  holding  notice  that  consideration 
of  note  is  executory  does  not  prevent  indorsee  for  value  before  maturity  from 
taking  it  free  from  defenses  because  consideration  afterward  fails ;  United  States 
Nat.  Bank  v.  Floss,  33  Or.  72,  84  Am.  St.  Rep.  752,  62  Pac.  751,  holding  breacfi 
of  executory  contract  forming  consideration  for  note  not  a  defense  against  in- 
dorsee for  value  before  maturity  with  notice  of  contract,  but  not  of  its  breach; 
Webber  v.  Indiana  Nat.  Bank,  49  111.  App.  343,  holding  notice  of  fact  exciting 
inquiry  not  notice  of  ultimate  fact  to  assignee  of  note  before  maturity. 

7  L.  R.  A.  539,  REDMOND  v.  TARBORO,  106  N.  C.  122,  10  S.  E.  845, 
Bqnality    of   taxation. 

Cited  in  Wiley  v.  Salisburj',  111  N.  C.  400,  16  S.  E.  542,  holding  all  taxes 
must  be  laid  by  one  uniform  rule;  United  Brethren  v.  Forsyth  County,  115  N. 
C.  493,  20  S.  E.  626,  holding  credits  and  secured  notes  belonging  to  religious 
society  whose  income  is  used  exclusively  for  educational,  religious,  and  charit- 
able purposes,  exempt. 

Cited  in  note  (8  L.  R.  A.  271)   on  taxation  ad  valorem. 

Taxable   property. 

Cited  in  Wood  v.  Edenton,  106  N.  C.  153,  10  S.  E,  §54,  holding  notes,  bonds, 
and  solvent  credits  owned  by  a  resident  against  residents  and  nonresidents  taxable 
by  municipality;  Wiley  v.  Salisbury,  111  N.  C.  404,  16  S.  E.  542,  holding  stock 
in  corporation  doing  business  outside  of  town,  though  owned  by  its  residents, 
is  taxable  only  at  its  principal  place  of  business;  Winston  v.  Beeson,  135  N.  C. 
277,  65  L.  R.  A.  170,  47  S.  E.  457,  holding  dealing  in  trading  stamps  not  taxable 
as  a  gift  enterprise. 

Cited  in  footnote  to  Hamilton  v.  Wilson,  48  L.  R.  A.  238,  which  holds  void, 
statute  for  taxation  of  personal  judgments  witH  specified  exceptions. 

Adopted  eonstrnetion  of  statute. 

Cited  in  Harper  v.  Pinkston,  112  N.  C.  301,  17  S.  E.  161,  holding  statute 
adopted  from  that  of  another  state  presumed  to  have  been  enacted  with  knowl- 
edge of  judicial  construction  there  given  it. 

Meanlnir   of   ^'property." 

Cited  in  Worth  v.  Wright,  122  N.  C.  336,  29  S.  E.  361,  holding  license  tax  on 
sale  of  pianos,  property  which  may  be  collected  by  state  treasurer. 

7  L.  R.  A.  548,  MOOSE  v.  CARSON,  104  N.  C.  431,  17  Am.  St.  Kup.  681,  10  S. 

E.  689. 
Dedication   of  street. 

Cited  in  McClellan  v.  Weston,  49  W.  Va.  679,  55  L.  R.  A.  906,  39  S.  E.  670, 
holding  adverse  possession  cannot  be  maintained  against  city  of  any  portion  of 
street  duly  laid  out  and  platted  under  statute;  State  v.  Higgs,  126  N.  C.  1022, 
48  L.  R.  A.  449,  35  S.  E.  473,  holding  indictment  of  abutting  owner  under 
ordinance  requiring  removal  of  signs,  not  sustained,  if  sign  does  not  obstruct 
passage  on  street;  Smith  v.  Goldsboro,  121  N.  C.  354,  28  S.  E.  479,  holding 
vendor  of  lots  on  street  subsequently  taken  into  city,  estopped  from  deriying  to 
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city  right  to  furnish  purchasers  light  and  water;  State  v.  Fisher,  117  N.  C.  740. 
23  S.  E.  168,  holding  entry  on  street  in  addition  to  city  under  license  by  city, 
does  not  operate  as  acceptance  of  street  by  city";  Hughes  v.  Clark,  134  N.  C.  460, 
46  S.  E.  956,  and  Davis  v.  Morris,  132  N.  C.  436,  43  S.  E.  950,  holding  sale  of 
lots  with  reference  to  street,  dedication  thereof  as  between  parties. 

Distinguished  in  Milliken  v.  Denny,  135  N.  C.  22,  47  S.  E.  132,  holding  mere 
bounding  of  land  conveyed  on  alley  not  sufficient  to  support  action  for  obstruc- 
tion of  such  alley. 

TITben  atatiite  of  lintltationn  runs  «flr&in«t  ntunlclpality. 

Cited  in  Turner  v.  ffillsboro,  127  N.  C.  155,  37  S.  E.  191,  holding  statute  of 
limitations  runs  against  a  municipality  giving  power  to  alienate  streets  and 
other  public  lands. 

Poiver  of  allenatloii  of  public  property. 

Cited  in  Southport  v.  Stanly,  125  N.  C.  467,  34  S.  E.  641,  holding  lease  by 
town  officials  of  property  devoted  to  use  of  town,  ultra  vires. 

AbnttlnflT  owner'n  proprietary  rlgrbts. 

Cited  in  Tate  v.  Greensboro,  114  N.  C.  404,  24  L.  R.  A.  674,  19  S.  E.  767  (dis- 
senting opinion),  majority  holding  city  can  cut  down  shade  trees  in  sidewalk  iu 
front  of  lot  without  compensating  owner;  White  v.  Northwestern  North  Carolina 
R.  Co.  113  N.  C.  621,  22  L.  R.  A.  631,  37  Am.  St  Rep.  639,  18  S.  E.  330,  holding 
steam  railroad  cannot  be  maintained  in  street  without  compensating  abutting 
owner  for  loss  of  proprietary  rights;  Kray  v.  Muggli,  84  Minn.  99,  54  L.  R.  A. 
480,  87  Am.  St.  Rep.  332,  86  N.  W.  882,  holding  riparian  owner  with  prescrip 
tive  right  to  maintain  water  in  stream  as  obstructed  by  dam  can  bring  action 
to  prevent  removal  of  dam;  Long  v.  Wilson,  119  Iowa,  272,  60  L.  R.  A.  722, 
97  Am.  St.  Rep.  315,  93  N.  W.  282,  holding  abutting  owner  not  bound  by  de- 
cree to  which  he  was  not  a  party,  changing  boundaries  of  street. 

Cited  in  footnote  to  Lostutter  v.  Aurora,  12  L.  R.  A.  259,  which  authorizes  city 
to  fit  up  abandoned  well  in  street  without  abutting  owner's  consent. 

Cited  in  notes  ( 10  L.  R.  A.  268)  on  damages  for  obstruction  of  street  by  street 
railroad;  (10  L.  R.  A.  276)  on  rights  of  abutting  lot  owners  in  street;  (11  L. 
R.  A.  636)  on  servitude  of  light  and  air;  (11  L.  R.  A.  760)  on  right  of  com- 
missioners to  close  highway;  (14  L.  R.  A.  372)  on  injury  to  abutters'  easements 
of  light,  air,  and  access  by  vacating  street,  changing  grade,  etc.;  (26  L.  R.  A. 
459)  on  abandonment  of  highway  by  nonuser  or  otherwise  than  by  act  of  public 
authorities;  (26  L.  R.  A.  663)  on  effect  of  abandonment  of  highway;  (26  L.  R. 
A.  822)  on  discontinuance  or  vacation  of  highway  by  public  authorities. 

7  L.  R.  A.  651,  SHATTUCK  v.  WATSON,  53  Ark.  147,  13  S.  W.  516. 
Contract  to  compound  cringe. 

Cited  in  Kirkland  v.  Benjamin,  67  Ark.  480,  55  S.  W.  840,  holding  notes  exe- 
cuted to  procure  dismissal  of  criminal  prosecution  void. 

Cited  in  footnote  to  William  Deering  &  Co.  v.  Cunningham,  54  L.  R.  A.  410, 
which  holds  void,  contract  to  withdraw  opposition  to  granting  of  pardon. 


Cited  in  footnotes  to  First  Nat.  Bank  v.  Sargent,  59  L.  R.  A.  296,  which  sus- 
tains right  to  recover  back  money  paid  under  duress;  Flack  v.  National  Bank  of 
Commerce,  17  L.  R.  A.  583,  which  holds  threat  by  bank  to  institute  proceed- 
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Ings  to  collect  unmatured  note  not  duress;  Springfield  F.  &  M.  Ins.  Co.  v.  Hull, 
25  L.  R.  A.  37,  which  upholds  right  to  maintain  suit  for  balance  due  on  policy 
without  tendering  back  less  sum  accepted  under  threats  of  groundless  prosecu- 
tion; Galusha  v.  Sherman,  47  L.  R.  A.  417,  which  holds  threats  rendering 
person  incapable  of  exercising  free  will  in  contracting,  duress. 

Cited  in  notes  (9  L.  R.  A.  633)  on  what  constitutes  duress;  (16  L.  R.  A.  376) 
on  duress  by  lien  on  real  property;  (26  L.  R.  A.  52)  on  contracts  procured  by 
threats  on  prosecution  of  relative. 

7  L.  R.  A.  553,  COCHRAN  v.  MATTHIESSEN,  119  N.  Y.  399,  23  N.  E.  803. 

Stoclcholdera'  liability  for  corporate  debts. 

Cited  in  Marshall  v.  Sherman,  148  N.  Y.  28,  34  L.  R.  A.  767,  51  Am.  St.  Rep. 
■654,  42  X.  E.  419,  refusing  to  locally  enforce  stockholder's  liability  under  statute 
■of  another  state;  Seaton  v.  Grimm,  110  Iowa,  151,  81  N.  W.  225,  holding  stock- 
holder not  liable  for  debt  of  corporation  because  notice  required  upon  incorpora- 
tion not  given;  Matteson  v.  Dent,  176 -U.  S.  528,  44  L.  ed.  575,  20  Sup.  Ct.  Rep. 
419,  holding  heirs  of  stockholder  in  whose  name  corporate  shares  stood  at  death 
properly  assessed  for  debt  of  corporation;  Thompson  v.  Xicolai,  21  Miac.  708, 
49  N.  Y.  Supp.  422,  holding  assignee  of  creditor  can  maintain  action  ngainst  a 
single  stockholder  for  debt  of  corporation;  Close  v.  Brady,  4  Misc.  479,  24  N.  Y. 
Supp.  567  (dissenting  opinion),  majority  holding  that  stockholder  may  show 
-date  when  .corporation  note  was  actually  issued  to  escape  liability ;  Berwind- 
White  Coal'Min.  Co.  v.  Ewart,  11  Misc.  492,  32  N.  Y.  Supp.  716,  holding  liability 
of  stockholder  of  corporation  organized  under  Laws  1875,  chap.  611,  for  debts 
incurred,  until  filing  of  certificate  that  increased  capital  is  paid  in,  preserved  by 
saving  clause  of  repealing  acts  of  1890  and  1892;  Close  v.  Potter,  165  N.  Y.  151, 
49  N.  E,  686;  Re  Remington  Automobile  &  Motor  Co.  119  Fed.  444,  holding 
obligation  of  stockholder  to  creditors  of  corporation  until  stock  subscribed  for 
iind  paid  in,  contractual;  Barnes  v.  Arnold,  23  Misc.  207.  51  N.  Y.  Supp.  1109. 
holding  liability  of  stockholders  to  creditors  under  banking  law  is  contractual, 
not  penal;  Bauer  v.  Parker,  82  App.  Div.  297,  81  N.  Y.  Supp.  995,  holding  indi- 
vidual liability  of  directors  limited  by  statute  to  $5,000  enforceable  in  equity  for 
benefit  of  creditors. 

IVbat  actions  nnrvive. 

Cited  in  footnotes  to  Aylsworth  v.  Curtis,  33  li.  R.  A.  110,  which  holds  sur- 
vivable,  action  for  value  of  property  stolen;  Perkins  v.  Stein,  20  L.  R,  A.  862, 
which  holds  survivable  action  for  negligently  driving  over  person. 

7  L.  R.  A.  555,  STROUGH  v.  WILDER,  119  N.  Y.  530,  23  N.  E.  1057. 
PonseiMiion   of   deed. 

Cited  in  Halladay  v.  Gass,  51  App.  Div.  540,  64  N.  Y.  Supp.  825,  holding 
possession  of  deed  evidence  not  only  of  delivery,  but  that  possessor  is  grantee 
named  in  it. 

Oeclarationn  of  arrantor. 

Cited  in  Hoffman  v.  Hoffman,  6  App.  Div.  85,  39  N.  Y.  Supp.  494,  holdiiig 
declaration  of  grantor  made  at  time  of  executing  deed  to  characterize  act  he  waa 
then  doing,  admissible  evidence. 
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17nAckao'«rIedir«d  or  vnrecorded  inatrament. 

Cited  in  Hill  v.  Bartholomew,  71  Hun,  455,  24  N.  Y.  Supp.  944,  holding  Tin- 
attested  and  unacknowledged  agroeraent  as  to  gate  on  right  of  way  valid  as  to- 
purchaser  from  heirs  of  one  of  the  parties  thereto ;  Concurring  opinion  in  McNally 
V.  Fitzsiomons,  70  App.  Div.  180,  75  N,  Y.  Supp.  331,  to  point  after  voluntary 
partition  each  heir  becomes  purchaser  from  other  and  is  protected  against  un- 
recorded deed  of  which  he  had  no  knowledge  where  grantee  not  in  possession. 

7  L.  R.  A.  557,  YATES  COUNTY  NAT.  BANK  v.  CARPENTER,  119  N.  Y.  550, 

16  Am.  St.  Rep.  855,  23  N.  E.  1108. 
Bxemptions. 

Cited  in  People  ex  rel.  Young  Men's  Asso.  v.  Sayles,  23  Misc.  6,  50  N.  Y. 
Supp.  8,  holding  maintenance  of  theatre  and  public  hall  in  part  of  building  does 
not  deprive  corporation  devoted  to  moral  and  intellectual  purposes  of  exemption; 
Reiff  V.  Mack,  160  Pa.  268,  40  Am.  St.  Rep.  720,  28  Atl.  699,  and  Price  v. 
Society  for  Savings,  64  Conn.  366,  42  Am.  St.  Rep.  198,  30  Atl.  139,  holding 
savings  bank  account  covered  by  statute  exempting  "pension  moneys;"  Puget 
Sound  Dressed  Beef  &  Packing  Co.  v.  Jeffs,  11  Wash.  473,  27  L.  R.  A.  811,  48^ 
Am.  St.  Rep.  885,  39  Pac.  962,  holding  insurance  money  for  exempt  furniture 
destroyed,  «xeinpt  for  reasonable,  time;  Mcintosh  v.  Aubrey,  185  U.  S.  124.  46 
L.  ed.  837,  22  Sup.  Ct.  Rep.  561,  holding  statutory  exemptions  of  pension  money 
from  attachment,  etc.,  protect  it  only  until  received  by  pensioner;  St.  Lawrence 
State  Hospital  v.  Fowler,  16  Misc.  163,  37  N.  Y.  Supp.  12,  holding  statutory 
obligation  of  father  to  support  son  not  enforceable  where  pension  father's  only 
income;  United  States  v.  Frizzell,  19  App.  D.  C.  58,  holding  proceeds  of  pension 
not  chargeable  with  payment  of  pensioner's  board  and  medical  attendance  while 
in  government  hospital  after  discharge  from  Army;  Cook  v.  Allee,  119  Iowa,  229,. 
93  N.  W.  93,  holding  property  purchased  with  proceeds  of  policy,  exempt  from. 
liability  for  debts  of  beneficiary^  contracted  prior  to  death  of  assured. 
— —  Property  piircba«ed  ivlth   pension  money. 

Cited  in  People  ex  rel.  Scott  v.  Williams,  6  Misc.  186,  27  N.  Y.  Supp.  28,  hold- 
ing realty  purchased  with  widow's  pension  exempt  from  taxation;  People  ex  rel. 
Canaday  v.  Williams,  90  Hun,  503,  36  N.  Y.  Supp.  65,  striking  property  held  by 
committee  for  discharged  insane  sailor  from  tax  rolls,  when  purchased  Avith 
pension  money;  T^'ler  v.  Ballard,  31  Misc.  542,  65  N.  Y.  Supp.  557,  holding- 
judgment  lien  does  not  attach  to  land  purchased  with  pension  money  after  judg- 
ment; Buffum  V.  Forster,  77  Hun,  28,  28  N.  Y.  Supp.  28$,  enjoining  execution 
against  realty  purchased  with  pension  money;  Lapolt  v.  Maltby,  10  Misc.  331,. 
31  N.  Y.  Supp.  686,  holding  assessors  personally  liable  for  assessing  pensionera 
exempt  realty;  Countryman  v.  Countryman,  23  N.  Y.  Civ.  Proc.  Rep.  165,  28- 
N.  Y.  Supp.  260,  holding  mortgage  of  realty  does  not  extinguish  pension  exemp- 
tion; Strong  V.  Walton,  47  App.  Div.  115,  62  N.  Y.  Supp.  353,  Affirming  on 
this  point  27  Misc.  305,  57  N.  Y.  Supp.  761,  holding  coal  purchased  with  pension 
money  exempt  from  seizure  for  nonpayment  of  school  taxes;  Toole  v.  Oneida 
County,  13  App.  Div.  473,  37  N.  Y.  Supp.  9,  holding  land  purchased  with  pension 
money  not  liable  to  sale  for  nonpayment  of  taxes:  People  ex  rel.  Kenny  v.  Reilly. 
41  App.  Div.  380,  58  N.  Y.  Supp.  558,  holding  statutory'  exemption  of  property 
purchased  with  soldier's  pay  fend  bounty  money,  no  greater  than  pension  ex- 
emption;  Van   Hise   v.   Rensselaer   County,  21   Misc.   .■y73,  48  N.  Y.  Supp.  874, 
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allowing  recovery  of  taxes  paid  on  exempt  realty  to  period  of  limitation;  Re 
£]lithorpe,  111  Fed.  163,  holding  real  estate  partly  purchased  with  pension  money 
not  exempt  where  mortgaged  for  larger  amount  for  investment  in  other  ventures. 

Cited  in  footnote  to  Johnson  v.  Elkins,  8  L.  R.  A.  552,  which  holds  land  pur- 
chased with  pension  money  and  conveyed  to  wife  liable  for  debts. 

Cited  in  note  (19  L.  R.  A.  35)  on  exemption  of  property  purchased  with  pen- 
sion money. 

Distinguished  in  Re  Murphy,  9  Misc.  649,  30  N.  Y.  Supp.  511,  nolding  realty 
taxable  to  extent  purchase  price  not  pension  money;  Fritz  v.  Worden,  20  App. 
Div.  244,  46  N.  Y.  Supp.  1040,  holding  pension  exemption  lost  by  conveyance  to 
wife  under  secret  agreement,  where  rights  of  innocent  third  party  thereby  affected ; 
People  ex  rel,  Jones  v.  Feitner,  157  N.  Y.  365,  51  N.  E.  1002,  Affirming  32  App. 
Div.  26,  52  N.  Y.  Supp.  622,  holding  realty  conveyed  to  wife  on  purchase  by 
pensioner,  subject  to  taxation;  Toole  v.  Oneida  County,  16  Misc.  655,  37  N.  Y- 
Supp.  9,  holding  interest  of  wife  taxable  on  conveyance  of  realty  through  third 
party  to  pensioner  and  wife;  Broderick  v.  Yonkers,  22  App.  Div.  448,  48  X.  Y. 
Supp.  265  (dissenting  opinion),  majority  holding  taxes  paid  on  exempt  realty 
not  recoverable  before  assessment  set  aside;  Worden  v.  Oneida  County,  35  App. 
Div.  208,  54  N.  Y.  Supp.  952,  holding  tax  on  realty  valid  where  exemption  not 
claimed  on  grievance  day;  Re  Liddle,  35  Misc.  174,  71  N,  Y.  Supp.  474,  holding 
decedent's  exempt  realty  subject  to  execution  in  payment  of  debts;  Re  King,  24 
App.  Div.  006,  49  N.  Y.  Supp.  1,  holding  exemption  not  determinable  on  em  parte 
affidavit  in  support  of  motion  to  restrain  execution  against  realty. 

Proceeds   of  exempt   property   8renera.lly. 

Cited  in  Bull  v.  Case,  41  App.  Div.  392,  58  N.  Y.  Supp.  774,  holding  exemption- 
of  insurance  benefits  does  not  extend  to  securities  purchased  with  insurance  money. 

7  L.  R.  A.  559,  CORN  EXCH.  BANK  v.  FARMERS  NAT.  BANK,  118  N.  Y.  443, 

23  N.  E.  923. 
Liability   of  banks  receivingr   paper   for   collection. 

Cited  in  Irwin  v.  Reeves  Pulley  Co.  20  Ind.  App.  128,  48  N.  E.  601  (dissenting 
opinion),  majority  holding  bank  accepting  draft  for  collection  not  liable  for 
default  of  correspondent. 

Cited  in  footnotes  to  Wilson  v.  Carlinville  Nat.  Bank,  52  L.  R,  A.  632,  which 
holds  depositor  of  check  for  collection  estopped  to  object  to  sending  check  directly 
to  drawee  bank  in  accordance  with  custom  known  to  him;  Second  Nat.  Bauk  v. 
Merchants'  Nat.  Bank,  55  D.  R.  A.  273,  which  holds  bank  negligent  in  sending 
note  for  collection  to  bank  whose  cashier  is  treasurer  of  corporation  maker  with- 
out hearing  from  similar  note  previously  sent. 

Cited  in  notes  (7  L.  R.  A.  597)  on  banking  check;  (7  L.  R.  A.  845)  on  owner- 
ship of  paper  indorsed  in  blank. 

Of  correspondent  banlcn. 

Reaffirmed  in  Castle  v.  Corn  Exch.  Bank,  148  N.  Y.  128,  42  N.  E.  518,  Affirm- 
ing 75  Hun,  91,  26  N.  Y.  Supp.  1035,  holding  bank,  receiving  for  collection  check 
sent  by  other  bank  holding  it  only  for  collection,  liable  as  agent  of  latter  bank. 

Cited  in  Bank  of  Clarke  County  v.  Oilman,  81  Hun,  490,  30  N.  Y.  Supp.  1111, 
holding  correspondent  bank  liable  to  owner  for  proceeds  of  commercial  paper  in- 
dorsed for  collection. 
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Distinguished  in  Kelley  v.  Phenix  Xat.  Bank,  17  App.  Div.  499,  45  N.  Y.  Supp. 
.)33,  holding  subagent  liable  to  ov^-ners  for  neglect  in  collecting  bonds  transmitted 
for  collection  for  owners. 

7  L.  R.  A.  563,  DANIELS  v.  NEW  LONDON,  58  Conn.  156,  19  Atl.  573. 
Poller  of  attorney  to  bind  ellent. 

Disapproved  in  effect  Beliveau  v.  Amoskeag  Mfg.  Co.  68  N.  H.  226,  44  L.  R.  A- 
169,  73  Am.  St,  Rep.  577,  40  Atl.  734,  upholding  right  of  discharged  attorney  to 
bind  client  by  receiving  damages  and  giving  satisfaction  of  judgement. 

7  L.  R.  A.  566,  BECK  v.  GERMAN  KLIXIK,  78  Iowa,  696,  43  N.  E.  617. 
Special    Interroflratlons. 

Cited  in  Decatur  v.   Simpson,   115  Iowa,  352,  88  N.  W.  839,  holding  special 
Interrogations  calling  for  ultimate  facts  nece:^sary  in  reaching  verdict  should  be 
submitted. 
Liability  of  pbynlclnna. 

Cited  in  notes  (11  L.  R.  A.  701,  37  L.  R.  A.  835)  on  liability  of  physicians 
for  negligent  treatment* 

7  L.  R.  A.  568,  GAFFORD  v.  STROUSE,  89  Ala.  283,  18  Am.  St.  Rep.  Ill,  7  So. 

248. 
"When    atatnte   of   Ilmltatlonn    beflrlna    to   run. 

Cited  in  Stiff  v.  Cobb,  126  Ala.  386,  85  Am.  St.  Rep.  38,  28  So.  402,  holdinsr 
possession  by  real  estate  by  husband  and  wife  residing  together  not  adverse  to 
each  other;  Washington  v.  Nonfood,  128  Ala.  389,  30  So.  405,  holding  statute  of 
limitations  begins  to  run  when  cause  of  action  arises. 

7  L.  R.  A.  570,  LITTLE  v.  CHADWICK,  151  Mass.  109,  23  N.  E.  1005. 
Folloi^lnar    trnnt    property. 

Cited  in  O'Brien  v.  New  England  Trust  Co.  183  Mass.  189,  66  N.  E.  794,  hold 
ing  administratrix  of  sheriff  entitled  for  administration  to  fund  deposited   by 
him,  although  composed  partly  of  moneys  belonging  to  others. 

Cited  in  footnotes  to  Central  Stock  &  Grain  Exchange  v.  Bendinger,  56  L.  R.  A. 
875,  which  holds  broker  liable  to  refund  to  principal,  money  illegally  taken  from 
agent  as  margins  on  gambling  transaction;  Indiana,  I.  &  I.  R.  Co.  v.  Swannell, 
30  L.  R.  A.  290,  which  holds  that  property  purchased  by  trustee  for  bondholders 
under  reorganization  arrangement  may^be  followed  into  hands  of  purchaser  from 
him  with  knowledge  of  the  trust. 
—  "When  fnndn  capable  of  Identlllcatlon. 

Cited  in  York  v.  York  Market  Co.  68  N.  H.  420,  37  Atl.  1038,  holding  checks 
mingled  with  funds  of  insolvent  company  create  no  charge  when  indistinguishable ; 
Holden  v.  Piper,  5  Colo.  App.  74,  37  Pac.  34,  holding  trust  property  mi.<uipplied 
recoverable  if  traceable;  Ferchen  v.  Arndt,  26  Or.  129,  29  L.  R.  A.  666,  footnote 
p.  664,  46  Am.  St.  Rep.  603,  37  Pac.  161,  holding  consignor  cannot  impress  funds 
of  consignee  in  hands  of  receiver  when  not  traceable;  Ke  Marsh,  116  Fed.  397, 
holding  right  to  impress  lien  on  assets  of  bankrupt  fails  when  trust  fund  not 
traceable;  Metropolitan  Nat.  Bank  v.  Campbell  Commission  Co.  77  Fed.  708, 
holding  right  of  company  advancing  money  for  purchase  of  cattle  to  establish 
trust  dependent  on  ability  to  locate  property. 
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Cited  in  notes  (30  L.  R.  A.  290,  56  L.  R.  A.  875)  on  following  trust  funds; 
<S  L.  R.  A.  789)  on  comingling  trust  funds. 

——  DiMilpatlon   off   public    funds. 

Cited  in  Fire  &  Water  Comrs.  v.  Wilkinson,  119  Mich.  665,  44  L.  R.  A.  498, 
78  N.  W.  893 ;  Spokane  County  v.  First  Nat.  Bank,  16  C.  C.  A.  84,  29  U.  S.  App. 
707,  68  Fed.  982;  State  v.  Foster,  5  Wyo.  215,  29  L.  R.  A.  250,  63  Am.  St.  Rep. 
47,  38  Pac.  926,  —  holding  public  moneys  deposited  in  insolvent  bank  establish 
no  trust  unless  traceable. 

^—  "Wlieii   funds  remnln  In  Insol-rent  eatnte  and  a^irell  it. 

Cited  in  Standard  Oil  Co.  v.  Hawkins,  33  L.  R.  A.  743,  20  C.  C.  A.  475,  46  U.  S. 
App.  115,  74  Fed.  402,  holding  one  not  precluded  from  impressing  with  trust  lien 
funds  in  hands  of  receiver  when  assets  exceeding  claim  remain;  Ferchen  v. 
-Arndt,  26  Or.  129,  29  L.  R.  A.  666,  46  Am.  St.  Rep.  603,  37  Pac.  161,  holding  it 
must  appear  funds  on  hand  to  impress  insolvent  estate  with  lien  for  trust  funds ; 
Independent  Dist.  v.  Beard,  83  Fed.  11,  holding  proof  of  increase  of  property 
sufficient  to  fasten  special  trust  upon  funds  in  hands  of  receiver;  Van  Ingen  v. 
Feldt,  86  Wis.  348,  56  N.  W,  923,  holding  funds  of  lodge  deposited  with  in- 
solvent member  after  assignment  impressed  with  trust. 

——  Bffect  on  benellclary  of  diMilpatlon  of  truat  fund*. 

Cited  in  Burnham  v.  Barth,  89  Wis.  370,  62  N.  W.  96,  holding  claim  of  infant 
to  funds  dissipated  by  insolvent  bank  on  same  basis  as  general  creditors;  Slater 
V.  Oriental  Mills,  18  R.  I.  356,  27  Atl.  443,  holding  right  to  follow  property  ap- 
propriated by  insolvent  company  lost  when  funds  dissipated;  State  v.  Bank  of 
Commerce,  54  Xeb.  729,  75  N.  W.  28,  holding  beneficiary  of  trust  funds  dissipated 
by  bank  not  preferred  to  others;  Drovers'  &  M.  Nat.  Bank  v.  Roller,  85  Md.  500, 
36  L.  R.  A.  769,  60  Am.  St.  Rep.  344,  37  Atl.  30,  holding  assets  not  chargeable 
with  lien  in  favor  of  one  for  whom  bankrupt  sold  sheep,  where  proceeds  have  been 
dissipated;  Morrison  v.  Lincoln  Sav.  Bank  &  S.  D.  Co.  57  Neb,  228,  77  N.  W.  655, 
and  Bank  of  Florence  v.  United  States  Sav.  A  Loan  Co.  104  Ala.  301,  16  So.  110, 
holding  cestui  que  trust  shares  with  general  creditors  when  trust  fund  misap- 
plied; Paul  V.  Draper,  158  Mo.  201,  81  Am.  St.  Rep.  296,  59  S.  W.  77,  holding 
deposit  of  infant's  money  in  insolvent  bank  creates  relation  of  debtor  and  cred- 
itor, not  trustee  and  cestui  que  trust;  Bank  Comrs.  v.  Security  Trust  Cb.  70  N.  H. 
548,  49  Atl.  113,  holding  beneficial  owner  of  trust  funds  not  entitled  to  prefer- 
ence over  general  creditors  of  insolvent  trustee  when  moneys  dissipated;  Re 
Mulligan,  116  Fed.  718,  holding  mere  misapplication  of  proceeds  of  sales  gives 
defrauded  consignors  no  lien  superior  to  general  creditors. 

—  Collections  made  br  Insolvent  bank. 

Cited  in  Nonotuck  Silk  Co.  v.  Flanders,  87  Wis.  242,  58  N.  W.  383 ;  Hallam  v. 
Tillinghast,  19  Wash.  27,  62  Pac.  329;  Thuemmler  v.  Barth,  89  Wis.  389,  62 
N.  W.  94,  —  holding  one  for  whom  bank  collected  draft  before  assignment  can 
only  share  with  general  creditors. 

Po^iver  of   equitT  court  over   truata. 

Cited  in  Hudson  v.  J.  B.  Parker  Mach.  Co.  173  Mass.  248,  53  N.  E.  867,  holding 
equity  court  has  power  over  trusts  and  will  determine  rights  of  persons  inter- 
ested therein. 
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7  L.  R.  A.  572,  MURDOCK  v.  FRANKLIN  INS.  CO.  33  W.  Va.  407,  10  S.  E.  777. 
Llmf tatlon  clanse  in  Innnimnce  policy  —  Fire  Inniiimnee. 

Cited  in  Steel  v.  Phenix  Ins.  Co.  2  C.  C.  A.  469,  7  U.  S.  App.  325,  51  Fed.  721, 
holding  limitation  of  time  to  sue  for  insurance  operates  from  expiration  of  60 
days  from  proofs  of  loss;  Sample  v.  London  &  L.  F.  Ins.  Co.  46  S.  C.  497,  47 
L.  R,  A.  707,  57  Am.  St.  Rep.  701,  24  S.  E.  334,  holding  stipulation  that  suit  can 
be  brought  on  policy  within  12  months  after  fire,  means  12  months  from  accrual* 
of  right;  State  Ins.  Co.  v.  Meesman,  2  Wash.  468,  26  Am.  St.  Rep.  870,  27  Pac  77 
(dissenting  opinion),  majority  holding  limitation  to  action  on  policy  begins  from 
date  of  fire,  notwithstanding  stipulation  in  proof  of  loss  clause. 

Cited  in  notes  (11  L.  R.  A.  509)  on  waiver  of  conditions  in  fire  policy  by 
refusal  to  pay  loss;  (8  L.  R.  A.  769;  47  L.  R.  A.  708)  on  limitation  of  actions 
for  fixed  period  on  marine  and  miscellaneous  policies. 

Disapproved  in  Egan  v.  Oakland  Ins.  Co.  29  Or.  405,  54  Am.  St.  Rep.  798,  4? 
Pac.  990,  holding  action  upon  policy  must  commence  within  6  months  after  fire^ 
though  loss  not  payable  for  60  days  after  proofs  of  loss. 

—  lilfe   Innurance. 

Disapproved  in  efl'ect,  McFarland  v.  Railway  Officials  A  E.  Acci.  Asso.  5  Wyo- 
133,  27  L.  R.  A.  51,  63  Am.  St.  Rep.  29,  38  Pac.  347,  holding  provision  in  life 
insurance  policy  limiting  time  to  sue  begins  at  death. 

Inanimble    Interent. 

Cited  in  Home  Ins.  Co.  v.  Mendenhall,  164  111.  465,  36  L.  R.  A.  377,  45  X.  E- 
1078,  holding  heir  expectant  in  possession  has  insurable  interest  in  property 
though  deed  undelivered  to  father. 

Effect  of  ntatnte  on  rate  of  Interest. 

Cited  in  Seton  v.  Hoyt,  34  Or.  281,  43  L.  R.  A.  638,  75  Am.  St.  Rep.  641,  55 
Pac.  967,  holding  unpaid  county  warrants,  bearing  interest,  contracts  upon  -which 
rate  of  interest  not  reduceable  by  statute. 

Interest  on  Jndflrments. 

Cited  in  Baer's  Sons  Grocer  Co.  v.  Cutting  Fruit-Packing  Co.  42  W.  Va.  365, 
26  S.  E.  191,  holding  judgments  on  contracts  bear  interest  from  date  of  verdict; 
Talbott  V.  West  Virginia  C.  &  P.  R.  Co.  42  W.  Va.  563,  26  S.  E.  311,  holding  in- 
terest computed  from  date  of  judgment  in  actions  in  tort. 

7  L.  R.  A.  576,  STARCK  v.  UNION  CENT.  L.  INS.  CO.  134  Pa.  45,  19  Am.  St. 

Rep.  674,  19  Atl.  703. 
Con«trnctlon  of  life  Inanrance  pollele*. 

Cited  in  Hall  v.  Mutual  Reserve  Fund  Life  Asso.  19  Pa.  Super.  Ct.  34,  holding 
death  by  suicide  avoids  policy,  regardless  of  motive  or  insanity;  Doll  v.-  Pruden- 
tial Ins.  Co.  21  Pa.  Super.  Ct.  437,  holding  clause  as  to  incontestability  not  vio- 
lated by  correction  of  misstated  age  of  insured. 

Cited  in  note  (42  L.  R.  A.  249,  261)  on  incontestability  of  life  insurance  policy. 

7  L.  R.  A.  577,  WIESE  v.  SAN  FRANCISCO  MUSICAL  FUND  SOC.  82  Cal. 

645,  23  Pac.  212. 
Conclnalvenenn    of    Jndflrment*. 

Cited  in  Reed  v.  Cross,  116  Cal.  484,  48  Pac.  491,  holding  right  to  contribution 
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established  in  one  action,  conclusive  upon  parties  in  later  action  based  on  same 
transaction. 

Cited  in  footnotes  to  Wilkes  v.  Davies,  23  L.  R.  A.  103,  which  holds  conclusive 
refusal  of  injunction  against  consummating  sale  of  school  lands  till  improvements 
paid  for;  Reich  v.  Cochran,  37  L.  R.  A.  805,  which  holds  judgment  by  default  in 
summary  proceedings  by  landlord  not  bar  to  pending  action  to  have  lease 
adjudged  a  mortgage. 

Cited  in  notes  (8  L.  R.  A.  268;  11  L.  R.  A.  159,  311)  on  attacking  judgments 
collaterally. 

7  L.  R.  A.  583,  REESE  v.  WESTERN  U.  TELEG.  CO.  123  Ind.  294,  24  X.  E.  163. 
Siifllclency  of  complaint   to  nbo'vr   Bearliflrenee. 

Cited  in  South  Florida  Teleg.  Co.  v.  Maloney,  34  Fla.  345,  16  So.  280,  holding 
complaint  in  action  for  negligence  in  transmitting  message  should  state  facts 
showing  liability. 

strict   conHtmctlon   of  penal  iitatnte«. 

Cited  in  Southern  Indiana  Loan  &  Sav.  Inst.  v.  Doyle,  26  Ind.  App.  105,  59 
N.  E.  179,  holding  penal  statutes  governing  actions  to  recover  penalty  for  refusal 
to  satisfy  mortgage  strictly  construed;  Osbora  v.  Hocker,  160  Ind.  3,  66 -N.  E. 
42,  holding  penalty  for  refusal  to  discharge  mortgage  not  recoverable  without 
payment  of  full  amount  of  debt. 

Remedy  for  violation  of  Anty, 

Cited  in  Pittsburgh,  C.  C.  k  St.  L.  R.  Co.  v.  Russ,  6  C.  C.  A.  600.  18  V.  S.  App. 
279,  57  Fed.  825,  holding  passenger  wrongfully  ejected  from  train  may  sue  com- 
pany in  tort  or  for  breach  of  contract. 

Mental   anlferinflr   as   element    of   damaflre. 

Cited  in  Young  v.  Western  U.  Teleg.  Co.  107  N.  C,  376,  9  L.  R.  A.  671,  footnote, 
p.  669,  22  Am.  St.  Rep.  883,  11  S.  E.  1044,  holding  neglect  for  8  days  to  deliver 
message  *'come  in  haste,  wife  near  death"  renders  company  liable  for  mental 
anguish;  Western  U.  Teleg,  Co.  v.  Cain,  14  Ind.  App.  117,  42  X.  E.  655,  authoriz- 
ing recovery  for  mental  anguish  from  delay  in  announcing  brother's  illness  pre- 
venting attendance  at  funeral;  Cashion  v.  Western  U.  Teleg.  Co.  123  X.  C.  272, 
31  S.  E.  493,  holding  failure  to  deliver  message  makes  company  liable  for  mental 
anguish  not  as  breach  of  contract,  but  of  public  duty;  Cashion  v.  Western  U. 
Teleg.  Co.  124  X.  C.  466,  45  L.  R.  A.  162.  32  S.  E.  746,  holding  damages  for  .mental 
pain  caused  by  failure  to  deliver  message  recoverable,  though  relationship  of 
•parties  not  disclosed;  Mentzer  v.  Western  U.  Teleg.  Co,  93  Iowa,  756,  28  L,  R.  A. 
73,  57  Am.  St.  Rep.  294,  62  X.  W.  1,  and  Western  U.  Teleg.  Co.  v.  Cline,  8  Ind. 
App.  365,  35  X.  E.  564,  holding  right  to  damages  for  mental  suffering  for  nonde- 
livery of  message  announcing  death,  though  no  pecuniary  loss  result;  Western 
U.  Teleg.  Co.  v.  Xewhouse,  6  Ind.  App.  434,  33  X.  E.  800;  Western  U.  Teleg.  Co.  v. 
Bryant,  17  Ind.  App.  74,  46  X.  E.  358;  Western  U.  Teleg.  Co.  v.  Stratemeier,  6 
Ind.  App.  132,  32  X.  E.  871 ;  Cowan  v.  Western  U.  Teleg.  Co.  122  Iowa,  381,  64 
L.  R.  A.  548,  98  X.  W.  281, —  authorizing  recovery  for  mental  anguish  from 
delay  in  delivery  of  telegram;  Renihan  v.  Wright,  125  Ind.  545,  9  L.  R,  A.  517, 
-21  Am.  St.  Rep.  249,  25  X.  E.  822,  holding  in  assessment  cf  damages  for  under- 
taker's breach  of  contract  to  retain  corpse,  mental  pain  should  be  considered. 
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Cited  in  footnotes  to  Connell  v.  Western  U.  Teleg  Co.  20  L.  R.  A.  172,  which 
denies  recovery  for  mental  distress  for  failure  to  deliver  telegram;  International 
Ocean  Teleg.  Co.  v.  Saunders,  21  L.  R.  A.  810,  which  holds  mental  suffering  not 
element  of  damage  for  failure  to  promptly  deliver  telegram;  Western  U.  Teleg. 
Co.  V.  Wood,  21  L.  R.  A.  706,  which  denies  recovery  for  mental  anguish  from  de- 
lay in  delivering  telegram;  Chapman  v.  Western  U.  Teleg.  Co.  17  L.  R,  A.  430» 
which  denies  recovery  to  addressee  for  mental  suffering  from  failure  to  deliver 
telegram;  Getty  v,  Peters,  10  L.  R.  A.  464,  which  holds  damages  for  mental 
anguish  alone  from  delay  in  delivering  telegram  not  recoverable. 

Cited  in  note  (13  L.  R.  A.  860)  on  opinions  favoring  damages  for  mental  suf- 
fering alone. 

Criticized  in  Western  U.  Teleg.  Co.  v.  Ferguson,  26  Ind.  App.  220,  59  N.  E.  416, 
expressing  opinion  that  damages  for  distress  of  mind  without  bodily  injury  not 
recoverable  for  nondelivery  of  message  announcing  death. 

Questioned  in  Western  U.  Teleg.  Co,  v.  Briscoe,  18  Ind.  App.  25,  47  N.  E.  473,. 
stating  that  in  Indiana  recovery  is  allowed  for  mental  damages  without  pe- 
cuniary loss  from  delay  in  delivery  of  telegram  announcing  mother's  death. 

Disapproved  in  effect  in  Kester  v.  Western  U.  Teleg.  Co.  55  Fed.  604 ;  Western* 
U.  Teleg.  Co.  v.  Wood,  21  L.  R.  A.  712,  6  C.  C.  A.  450,  13  U.  S.  App.  317,  57  Fed. 
477 ;  Newman  v.  Western  U.  Teleg.  Co.  54  Mo.  App.  440, —  holding  no  damages  re- 
coverable for  mental  anguish  for  nondelivery  of  telegram;  Curtin  v.  Western  U. 
Teleg.  Co.  13  App.  Div.  255,  42  N.  Y.  Supp.  1109,  and  Connelly  v.  Western  U. 
Teleg.  Co.  100  Va.  57,  56  L.  R.  A.  667,  §3  Am.  St  Rep.  919,  40  S.  E.  618,  holding 
damages  for  mental  suffering  for  negligent  transmission  of  message  not  recover- 
able at  common  law  or  under  statute;  Connell  v.  Western  U.  Tel^.  Co.  116  Mo. 
50,  20  L.  R.  A.  178,  38  Am.  St.  Rep.  575,  22  S.  W.  345,  holding  no  damages  re- 
coverable for  nondelivery  of  message,  although  company  knew  mental  pain  would 
result;  Western  U.  Teleg.  Co.  v.  Rogers,  68  Miss.  756,  13  L.  R.  A.  862,  24  Am. 
St.  Rep.  300,  9  So.  823;  Chapman  v.  Western  U.  Teleg.  Co.  88  Ga.  765,  17  L.  R. 
A.  431,  30  Am.  St.  Rep.  183,  15  S.  E.  901 ;  Peay  v.  Western  U.  Teleg.  Co.  64  Ark. 
543,  39  L.  R.  A.  463,  43  S.  W.  965;  Crawson  v.  Western  U.  Teleg.  Co.  47  Fed.  546,. 
— holding  right  of  recovery  for  mental  pain  from  nondelivery  of  message  dependent 
upon  element  of  physical  suffering;  International  Ocean  Teleg.  Co.  v.  Saunders^ 
32  Fla.  442,  21  L.  R.  A.  814,  14  So.  148,  holding  nominal  damages  only  recover- 
able for  delay  in  delivery  of  telegram,  mental  pain  alone  resulting. 

Overruled  in  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  64,  54  L.  R.  A.  S5U 
60  N.  E.  674,  holding  mental  pain  resulting  from  negligence  in  delivery  of  mes- 
sage not  actionable. 

Notice  from  contentn  of  telefrram. 

Cited  in  Western  U.  Teleg.  Co.  v.  Griffin,  1  Ind.  App.  50,  27  N.  E.  113,  holding- 
message  calling  doctor  for  child  shows  necessity  for  prompt  service;  Western 
U.  Teleg.  Co.  v.  Nations,  82  Tex.  541,  27  Am.  St  Rep.  914,  18  S.  W.  709,  holdings 
message  announcing  death  sufficient  to  inform  company  mental  pain  will  result 
from  nondelivery;  Western  U.  Teleg.  Co.  v.  Newhouse,  6  Ind.  App.  431,  33  N.  E. 
800,  and  Western  U.  Teleg.  Co.  v.  Eskridge,  7  Ind.  App.  213,  33  N.  E.  238,  hold» 
ing  message  announcing  serious  illness  sufficient  notice  for  immediate  trans- 
mission and  delivery;  Western  U.  Teleg.  Co.  v.  Coffin,  88  Tex.  96,  30  S.  W.  896^ 
holding  action  for  damages  not  supported  in  absence  of  notice  that  great  mental 
pain  may  result  from  nondelivery. 
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Iifmblllty  tor  mesllffence  Im  delivery  of  telegrrain* 

Cited  in  Cogdell  v.  Western  U.  Teleg.  Co.  135  N.  C.  435,  47  S.  E.  490,  holding 
that  telegraph  company  ownes  duty  to  public  promptly  to  deliver  telegram, 
irrespective  of  contract;  Western  U.  Teleg.  Co.  v.  Moore,  12  Ind.  App.  140,  54 
Am.  St.  Rep.  515,  39  N.  E.  874,  holding  prepayment  for  delivery  beyond  free  de- 
livery limits  not  essential  to  recovery  of  damages  for  failure  to  diligently  deliver 
message. 

Cited  in  footnote  to  Western  U.  Teleg.  Co.  v.  Short,  9  L.  R.  A.  744,  which  holds 
company  prima  facie  liable  for  failure  to  deliver  telegram. 

Cited  in  note  (10  L.  R,  A.  516)  on  liability  for  failure  to  transmit  telegraphic 
message. 

7  L.  R.  A.  588,  TERRE  HAUTE  &  I.  R.  CO.  v.  CLEM,  123  Ind.  15,  18  Am.  St. 
Rep.  303,  23  N.  £.  965. 

Duty  of  rallroAd  oompamlea  to  ntalntalm  aafe  croaalnarM. 

Cited  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Mcintosh,  140  Ind.  278,  38  N.  E.  476, 
holding  duty  of  railroad  company  to  maintain  crossing  in  good  condition  and 
aafe;  Seybold  v.  Terre  Haute  &  I.  R.  Co.  18  Ind.  App.  379,  46  N.  E.  1054,  holding 
failure  of  railroad  company  to  observe  statutory  duty  of  mending  highway 
actionable  negligence;  Indiana  ex  rel.  Muncie  v.  Lake  Erie  &  W.  R.  Co.  83  Fed. 
287,  holding  statutory  duty  devolves  upon  company  to  maintain  safe  crossing- 
convenient  for  increased  use  by  public;  Ohio  &  M.  R.  Co.  v.  Trowbridge,  126  Ind. 
394,  26  N.  E.  64,  holding  railroad  liable  for  injury  resulting  from  horse  taking 
fright  at  car  left  at  crossing. 

Cited  in  footnote  to  Jeffrey  v.  Detroit,  L.  &  N.  R.  Co.  31  L.  R.  A.  170,  whicb 
holds  railroad  company  liable  for  defect  in  sidewalk  across  track. 

Probable  reaulta  aa  teat  of  neflrllflrence. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Nitsche,  126  Ind.  233,  9  L.  R.  A.  752,. 
22  Am.  St.  Rep.  582,  26  N.  E.  51,  holding  railroad  company  liable  for  setting  firea 
on  right  of  way  when  damage  by  spreading  probable;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  v.  Berry,  152  Ind.  618,  46  L.  R.  A.  56,  53  N.  E.  415,  holding  lack  of  care 
not  shown,  by  placing  coupling  pin  on  tender  where  it  would  not  reasonably  be- 
expected  to  fall;  Barman  v.  Spencer  (Ind.),  44  L.  R.  A.  817,  49  N.  E.  9,  holding 
persons  going  out  at  night  not  required  to  anticipate  dangers  they  are  ignorant 
of  to  exempt  from  negligence. 

Precmutlona  after  accident  aa  proof  of  nesllsence. 

Cited  in  Wabash  County  v.  Pearson,  129  Ind.  457,  28  N.  E.  1120,  holding 
admission  of  evidence  of  "repairs  after  injury  incompetent  to  show  negligence; 
Columbia  &  P.  S.  R.  Co.  v.  Hawthorne,  144  U.  S.  207,  36  L.  ed.  407,  12  Sup.  Ct. 
Rep.  591,  holding  evidence  incompetent  showing  change  in  hanging  pulley  after 
injury,  tending  to  create  prejudice  and  shift  real  issue;  Motey  v.  Pickle  Marble 
&  Granite  Co.  20  C.  C.  A.  371,  36  U.  S.  App.  682,  74  Fed.  157,  and  Muncie  Pulp. 
Co.  v.  Jones,  11  Ind.  App.  117,  38  N.  E.  547,  holding  improper  to  show  repairs 
of  hole  in  floor  after  accident;  Green  v.  Ashland  Water  Co.  101  Wis.  269,  43  L. 
R.  A.  121,  70  Am.  St.  Rep.  722,  77  N.  W.  722,  holding  in  action  for  damage  for 
death  by  failing  to  provide  pure  water,  recovery  dependent  on  condition  previous 
thereto.  Baran  v.  Reading  Iron  Co.  202  Pa.  286,  51  Atl.  979,  holding  evidence- 
showing  change  in  support  and  operation  of  boilers  after  accident  incompetent  to 
prove  prior  negligence;  Anson  v.  Evans,  19  Colo.  279,  35  Pac.  47,  holding  error 
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to  admit  evidence  in  negligence  action  that  new  ropes  replaced  old  ones  after 
accident;  Sievers  v.  Peters  Box  &  Lumber  Co.  151  Ind.  658,  50  N.  E.  877,  holding 
court  did  not  err  in  refusing  to  admit  evidence  that  elevator  gearing  fastened 
differently  after  accident;  Bell  v.  Washington  Cedar  Shingle  Co.  8  Wash.  29,  35 
Pac.  405,  holding  in  action  for  damages  for  injury  from  imperfect  machinerr, 
•evidence  of  change  thereafter  improper;  Shelby  County  v.  Blair,  8  Ind.  App.  589, 
36  N.  E.  216,  holding  improper  to  show  construction  of  new  bridge  after  injury, 
in  place  of  defective  one;  Standard  Oil  Co.  v.  Tiemey,  92  Ky.  378,  14  L.  R.  A. 
683,  36  Am.  St.  Kep.  595,  17  S.  W.  1025,  holding  evidence  of  subsequent  change 
in  mode  of  branding  barrels  of  naphtha  inadmissible  in  action  for  negligence  in 
shipping  it  improperly  branded;  Shinners  v.  Locks  &  Canals,  154  Mass.  170,  12 
L.  R.  A.  558,  26  Am.  St.  Rep.  226,  28  N.  £.  10,  holding  evidence  improper 
showing  precautionary  acts  in  shoring  up  bank  subsequent  to  injury  by  falling 
of  earth;  Holt  v.  Spokane  k  P.  R.  Co.  3  Idaho,  716,  35  Pac.  39,  holding  evidence 
of  filling  up  of  well  in  which  child  was  drowned,  after  accident,  inadmissible. 

<»«  Im  mctlona  asmlnMt  rallroada. 

Cited  in  Southern  P.  Co.  v.  Hall,  100  Fed.  768,  holding  repair  of  railroad 
water  box  after  injury  does  not  effect  question  of  previous  negligence;  Geoi^gia 
Southern  &  F.  R.  Co.  v.  Cartledge,  116  Ga.  166,  59  L.  R.  A.  120,  footnote  p.  118, 
42  S.  E.  405,  holding  additional  precaution  taken  after  injury  caused  by  mail 
grab  striking  post  not  admission  of  negligence;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Parker,  5  C.  C.  A.  222,  12  U.  S.  App.  132,  55  Fed.  597,  holding  not  proper  to 
show  repairs  made  on  switch  engine  subsequent  to  accident ;  Prescott  &  N.  R.  Co. 
V.  Smith,  70  Ark.  183,  67  S.  W.  865,  holding  change  of  method  in  making  up 
train  cannot  be  used  as  evidence  of  previous  wrong;  Aldrich  v.  Concord  &  M.  R. 
<^o.  67  N.  H.  253,  29  Atl.  408,  holding  evidence  incompetent  that  switch  causing 
derailment  replaced  by  different  kind  after  accident;  Chicago  &  E.  R.  Co.  v.  Lee, 
17  Ind.  App.  223,  46  N.  E.  543,  holding  proof  improper  showing  signal  wires 
M'hich  caused  injury  afterwards  covered;  Illinois  C.  R.  Co.  v.  Wyatt,  104  Tenn. 
434,  78  Am.  St.  Rep.  926,  58  S.  W.  308,  holding  evidence  of  repairs  to  platform 
after  injury  cannot  be  admitted  to  prove  antecedent  negligence;  Denver  &  R.  G. 
R.  Co.  V.  Morton,  3  Colo.  App.  158,  32  Pac.  345,  holding  error  to  show  railroad 
•employees  helped  extinguish  fire,  on  question  of  origin;  Pennsylvania  Co.  v. 
Witte,  15  Ind.  App.  593,  43  N.  E.  319,  Isaacs  v.  Southern  P.  Co.  49  Fed.  798; 
Kentucky  &  I.  Bridge  Co.  v.  McKinney,  9  Ind.  App.  220,  36  N.  E.  448,  —  holding 
evidence  of  extension  of  platform  after  injury  of  one  falling  from  elevated  train 
not  admissible  to  prove  negligence. 

Distinguished  in  Skottowe  v.  Oregon  Short  Line  &  V.  N.  R.  Co.  22  Or.  439, 
16  L.  R.  A.  596,  30  Pac.  222,  holding  evidence  of  repairs  after  injury  competent 
to  show  ownership,  but  not  negligence;  Chicago  &  E.  R.  Co.  v.  Barnes,  10  Ind. 
App.  462,  38  N.  E.  428,  holding  evidence  of  repairs  on  bridge  after  injury  com- 
petent in  rebuttal,  not  to  show  negligence. 

Evidence  of  aubseqaent  condltlom. 

Distinguished  in  Creamery  Package  Mfg.  Co.  v.  Hotsenpiller,  159  Ind.  105, 
64  N.  E.  600,  holding  evidence  of  subsequent  condition  of  machine  causing  injury 
admissible,  where  same  as  at  time  of  accident. 
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7  L.  R.  A.  690,  DICK  v.  FLANAGAN,  122  Ind.  277,  23  N.  E.  765. 
Tayaaemt  of  pre-czlatlms  debt  y/wlth.  third  peraon'a  mote. 

Cited  in  Zimmerman  v.  Adee,  126  Ind.  18,  25  N.  E.  828,  holding  in  absence  of 
tigreement  taking  note  of  third  person  for  pre-existing  debt  no  payment. 

7  L.  R.  A.  591,  COPPAGE  v.  HUTTON,  124  Ind.  401,  24  N.  E.  112. 
ISlsnins  mad  mckno^rledslns  article*  of  awioclatlon. 

Cited  in  Greenbrier  Industrial  Exposition  v.  Rodes,  37  W.  Va.  741,  17  S.  E. 
"305,  holding  each  subscriber  to  articles  of  association  must  acknowledge  signa- 
ture to  make  a  subscription  binding. 

Distinguished  in  Shick  v.  Citizens'  Enterprise  Co.  15  Ind.  App.  3.34.  57  Am. 
St.  Rep.  230,  44  N.  E.  48,  holding  subscriber  to  capital  stock  of  existing  corpo- 
ration need  not  sign  and  acknowledge  articles  of  association. 

7  L.  R.  A.  592,  DANAHER  v.  BROOKLYN,  119  N.  Y.  241,  23  N.  E.  745. 
Clty'M  llabllltr  for  flnjnrr. 

Cited  in  Lenzen  v.  Braunfels,  13  Tex.  Civ.  App.  368,  35  S.  W.  341,  holding  city 
liable  for  negligent  failure  to  supply  water  to  extinguish  fire;    Springfield  F. 

6  M.  Ins.  Co.  V.  Keeseville,  80  Hun,  169,  29  N.  Y.  Supp.  1130,  holding  city  liable 
for  damage  due  to  its  wilful  misconduct  or  culpable  neglect  to  maintain  water- 
^'orks  and  fire  appliances;  Spier  v.  Brooklyn,  45  N.  Y.  S.  R.  263,  18  N.  Y.  Supp. 
170,  holding  city  liable  for  injury  due  to  display  of  fireworks  licensed  by  it: 
McGarey  v.  New  York,  89  App.  Div.  601,  85  N.  Y.  Supp.  861,  holding  city  liable" 
for  injury  to  pedestrian  by  falling  of  rotten  limb  of  tree  into  street. 

Cited  in  footnotes  to  Green  v.  Ashland  Water  Co.  43  L.  R.  A.  117,  which  holdn 
^ater  company  not  liable  for  injury  due  to  unwholesome  water  when  consumer 
Tcnew  of  its  condition;  Hughes  v.  Auburn,  46  L.  R.  A.  636,  which  denies  city*.-* 
liability  for  disease  due  to  neglect  of  proper  sanitary  precautions  as  to  sewer 
system;  Duncan  v.  Lynchburg,  48  L.  R.  A.  331,  which  denies  city's  liability  for 
nuisance  by  pollution  of  water  in  unauthorized  operation  of  rock  quarry  outside 
-citv  limits. 

Cited  in  note  (61  L.  R.  A.  88)  on  establishment  and  regulation  of  municipal 
■water  supply. 

Distinguished  in  Springfield  F.  &  M.  Ins.  Co.  v.  Keeseville,  80  Hun,  169,  29 
N.  Y.  Supp.  1130,  holding  village  maintaining  by  taxation  system  of  waterworks 
liable  for  loss  by  fire  from  lack  of  water  due  to  employment  of  incompetent  men, 
and  letting  works  get  out  of  repair. 

7  L.  R.  A.  596,  GOSHEN  NAT.  BANK  v.  BINGHAM,  118  N.  Y.  349,  16  Am.  St. 

Rep.  765,  23  N.  E.  180. 
Ijaclc  of  Indomenftent  as  Mabjectlns  InMtrameat  to  defeases. 

Cited  in  Grabosski  v.  G«werz,  44  N.  Y.  S.  R.  128,  17  N.  Y.  Supp.  528.  holding 
note  not  indorsed  by  payee  subject  in  hands  of  holders  to  all  defenses  which 
might  have  prevailed  between  original  parties;  Meade  v.  Sandidge,  ^  Tex.  Civ. 
App.  365,  30  S.  W.  245,  holding  transferee  of  note  without  indorsement  occupies 
DO  better  position  than  assignor;  Lebcher  v.  Lambert,  23  Utah,  11,  63  Pac.  628, 
lt>lding  holder  of  note  not  indorsed  by  payee  takes  subject  to  existing  equities; 
Plrst  Nat.  Bank  v.  Henry,  156  Ind.  11,  58  N.  E.  1067,  holding  no  oonsideratioa 
L.  R.  A.  Au. — Vol.  I. — 63. 
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good  defense  to  note  transferred  before  maturity  without  indorsement;  Parej 
V.  Stauffer,  45  La.  Ann.  361,  19  L.  R.  A.  721,  12  So.  512,  holding  if  indorsement 
accidentally  omitted  subsequent  indorsement  relates  back  to  time  of  transfer 
and  shuts  off  equities;  Meridian  Nat.  Bank  v.  First  Nat.  Bank,  7  Ind.  App.  337* 
52  Am.  St.  Rep.  450,  34  N.  E.  608,  holding  indorsement  with  fictitious  name,  of 
check  payable  to  person  under  such  assumed  name,  valid,  making  indorsee  holder 
for  value;  Pitkin  v.  Clayton,  41  App.  Div.  365,  58  N.  Y.  Supp.  483,  holding  trans- 
feree of  note  by  assignment  instead  of  indorsement  takes  subject  to  all  equities 
that  might  be  urged  against  assignor;  Wangner  v.  Grimm,  160  N.  Y.  428.  62^ 
N.  E.  569,  holding  assigned  note  subject  to  defense  of  payment  to  payee  without 
notice  of  assignment;  Gray  Tie  &  Lumber  Co.  v.  Farmers'  Bank,  109  Ky.  699.  60 
S.  W.  537,  holding  transferee  of  draft  without  indorsement  takes  it  subject  to 
defenses. 

Cited  in  footnote  to  Mayer  v.  Heidelbach,  9  L.  R.  A.  850,  which  holds  one 
taking  check  in  absolute  payment  of  debt  a  bona  fide  purchaser. 

Cited  in  note  (26  L.  R.  A.  570)  on  indorsement  as  affecting  negotiability  of 
check. 

NecemUty  or  effect  of  flndorsentent. 

Cited  in  Eichner  v.  Bowery  Sav.  Bank,  78  N.  Y.  S.  R.  333,  44  N.  Y.  Supp.  332, 
holding  bank  not  liable  for  refusal  to  pay  check  until  it  is  indorsed  by  payees; 
McCarville  v.  Lynch,  14  Misc.  176,  35  N.  Y.  Supp.  383,  holding  possc^ssion  of 
unindorsed  certificate  of  deposit  does  not  show  ownership  or  power  of  disposition. 

Cited  in  note  (12  L.  R.  A.  493)  check  must  be  indorsed  by  payee. 

Replevin  a«  remedy. 

Cited  in  Haas  v.  Altieri,  2  Misc.  253,  21  N.  Y.  Supp.  950,  to  point  replevin 
lies  for  possession  of  check;  Hower  v.  Weiss  Malting  &  Elevator  Co.  5  C.  C.  A. 
133,  14  U.  S.  App.  210,  55  Fed.  359  (dissenting  opinion),  majority  holding 
injunction  to  restrain  sale  of  stock  representing  controlling  interest  in  corpora- 
tion will  be  granted,  and  that  remedy  at  law  by  replevin  is  inadequate. 

Certlllcmtlon    of    check. 

Cited  in  People  v.  Saint  Nicholas  Bank,  77  Hun,  169,  28  N.  Y.  Supp.  407,, 
holding  bank  by  certification  ot  check  becomes  debtor  to  holder,  and  not  obliged 
to  set  apart  particular  fund  for  payment;  Meuer  v.  Phenix  Nat.  Bank,  94  App. 
Div.  338,  88  N.  Y.  Supp.  83,  Affirming  42  Misc.  345,  86  N.  Y.  Supp.  701,  holding 
bank  certifying  check  upon  request  of  holder  liable  thereon. 

DepoMlt    Mllpa. 

Cited  in  note   (17  L.  R.  A.  580)   on  deposit  slips  given  by  banks. 

Paymient    of    forced    paper. 

Cited  in  note  (7  L.  R.  A.  849)  on  payment  by  bank  of  forged  paper. 

7  L,  R.  A.  599.  YELLOWSTONE  KIT  v.  STATE,  88  Ala.  19(J,  16  Am.  St.  Rep. 

38,  7  So.  338. 
IjOttevTf    ^vbat   conatltnteM. 

Cited  in  Reeves  v.  State,  105  Ala.  123,  17  So.  104,  holding  device  cons>iftting 
of  board  and  arrow  indicating  prizes,  for  privilege  of  spinning  which  charge  is 
made,  lottery;  Loiseau  v.  State,  114  Ala.  38,  62  Am.  St.  Rep.  84,  22  So.  138, 
holding   slot  machine   operated   under   agreement  that   person   making   highest 
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score  have  cigars  to  value  of  money  put  in,  lottery;  Paulk  v.  Jasper  Land  Co. 
116  Ala.  183,  22  So.  495,  holding  apportionment  of  building  lots  of  diferent 
values  by  drawing  numbers,  lottery;  Chancy  Park  Land  Co.  v.  Hart,  104  Iowa, 
605,  73  N.  W.  1053,  holding  apportionment  of  building  lots  of  equal  value  among 
subscribers  by  drawing  numbers,  not  lottery;  State  v.  Shugart,  138  Ala.  91,  35 
So.  28,  holding  issuance  of  trading  stamps  not  a  lottery  Or  gift  enterprise;  State 
V.  Hawkins,  95  Md.  146,  93  Am.  St.  Rep.  328,  51  Atl.  850,  upholding  statute 
prohibiting  trading  stamps,  so  far  as  involving  element  of  chanor. 

Cited  in  footnotes  to  Equitable  Loan  &  Security  Co.  v.  Waring,  62  L.  R.  A.  93, 
which  holds  determination  by  chance  of  time  of  payment  of  fixed  amount  due 
certificate  holder  in  investment  association,  not  illegal;  Lynch  v.  Rosenthal.  31 
L.  R.  A.  835,  which  holds  sale  of  lots  to  be  drawn  by  lot,  with  one  prize  lot  to  be 

•  _  

given  to  one  of  purchasers  as  result  of  chance,  void;  State  ex  rel.  Prout  v. 
Nebraska  Home  Co.  60  L.  R.  A.  448,  which  holds  scheme  by  which  common  fund 
is  to  be  distributed  among  contributors,  a  valuable  preference  in  distribution 
of  which  depends  on  chance,  a  lottery;  State  eo?  rel.  Sheets  v.  Interstate  Sav. 
Invest.  Co.  52  L.  R.  A.  531,  which  holds  investment  securities,  etc.,  which  by 
certain  device  may  be  redeemed  before  maturity,  and  otherwise  give  unequal 
advantages  to  certificate  holders,  a  lottery;  Meyer  v.  State,  51  L.  R.  A.  496, 
which  holds  giving  customers  chance  to  operate  slot  machine  and  secure,  in 
addition  to  purchase,  article  whose  value  determined  by  place  where  revolving 
wheel  stops,  a  lottery;  State  ew  rel.  Kellogg  v.  Kansas  Mercantile  Asso.  11 
L.  R.  A.  430,  which  holds  scheme  for  distribution  of  prizes  by  chance,  a  lottery; 
Thornhill  v.  O'Rear,  31  L.  R.  A.  792,  which  holds  agreement  by  one  person  to 
take  all  chances  of  rafile,  not  unlawful. 

Cited  in  notes  (8  L.  R.  A.  671)  on  what  constitutes  lottery  schemes;  (10 
L.  R.  A.  60)  on  lotteries  and  lottery  tickets. 

——  Gift   enterprises. 

Cited  in  Cross  v.  People,  18  Colo.  324,  36  Am.  St.  Rep.  292,  32  Pac,  821,  hold- 
ing gratuitous  distribution  of  property  by  chance  for  which  no  consideration  is 
received,  directly  or  indirectly,  no  lottery;  Long  v.  State,  74  Md.  670,  12  L.  R.  A. 
427,  28  Am.  St.  Rep.  268,  22  Atl.  4,  holding  gift  enterprise  not  involving  chance, 
not  prohibitable  by  legislature. 

Cited  in  note   (12  L.  R.  A.  89)   on  gift  enterprise  as  lottery. 

Distinguished  in  I^ansburgh  v.  District  of  Columbia,  11  App.  D.  C.  529,  holding 
trading  stamps  given  to  purchasers  of  goods,  entitling  holders  to  premiums, 
within   act   prohibiting  gift   enterprises. 

Rislits  arising   out   of  illearal   traaMactioii. 

Cited  in  footnote  to  Martin  v.  Richardson,  19  L.  R.  A.  692,  which  holds  unlaw- 
ful purchaser  of  lottery  ticket  entitled  to  proceeds  from  one  fraudulently  obtain- 
ing after  prize  drawn. 

Cited  in  note   (7  L.  R.  A.  705)   on  when  promissory  note  invalid. 

7  L.  R.  A.  605,  MEMPHIS  &  C.  R.  CO.  v.  WOODS,  88  Ala.  630,  16  Am.  St.  Rep. 

81,  7  So.   108. 
Po^ver  of  corporatloB   to  own  anot Iter's  stock* 

Cited  in  Hamilton  v.  Savannah,  F.  &  W.  R.  Co.  49  Fed.  424,  holding  in  absence 
of  statutory   authority  corporation   cannot   acquire   another's   stock;    Tompkins 
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V.  Compton,  93  Ga.  623,  21  S.  £.  79,  holding  attempted  sale  of  majority  stock  to 
effect  consolidation  against  objection  of  minority  stockholders,  illegal. 

Cited  in  note   (8  L.  R.  A.  49S)   on  corporate  franchises  as  public  grants. 

Power  of  eorporatlon   to  vote  Mtock. 

Cited  in  George  v.  Central  R.  &  Bkg.  Co.  101  Ala.  621,  14  So.  752,  holding 
voting  of  majority  stock  by  rival  railroad  may  be  enjoined;  State  ex  rel.  Jack- 
son V.  Newman,  51  La.  Ann.  839,  72  Am.  St.  Rep.  476,  25  So.  408,  holding  that 
corporation  cannot,  in  absence  of  statutory  authority,  vote  stock  of  another. 

Cited  in  note  (29  L.  R.  A.  849)  on  right  to  vote  by  proxy  in  private  corpora- 
tions. 

Distinguished  in  American  Refrigerating  &  Constr.  Co.  v.  Linn,  93  Ala.  612, 
7  So.  191,  holding  voting  of  majority  stock  of  domestic  by  foreign  corporation 
may  not  be  enjoined  unless  interests  clearly  shown  antagonistic. 

TranaoctlOBM  betTreen  corporatlona  under  same  eontrol* ' 

Cited  in.O'Conner  Min.  &  Mfg.  Co.  v.  Coosa  Furnace  Co.  95  Ala.  617,  36  Am. 
St.  Rep.  251,  10  So.  290,  holding  transactions  between  corporations  having  same 
directors  voidable  by  either  corporation,  or  its  stockholders. 

Cited  in  note  (33  L.  R.  A.  793)  on  contracts  between  corporations  having  com- 
mon directors  or  officers. 

IVlieii  Mtockholder  may  maintain  action  to  protect  corporate  rishtM. 

Cited  in  Steiner  v.  Parsons,  103  Ala.  221,  13  So.  771,  holding  stockholder 
filing  bill  to  compel  president  to  account  for  corporate  funds  must  show  redresi 
not  obtainable  through  corporation;  Mack  v.  i>e  Bardeleben  Coal  &  I.  Co.  90 
Ala.  400,  9  L.  R.  A.  654,  8  So.  150,  holding  voting  majority  stock  by  rival  cor- 
poration may  not  be  enjoined  by  stockholder  without  previous  request  to  direct- 
ors, or  showing  request  useless;  George  v.  Central  R.  &  Bkg.  Co.  101  Ala.  624, 
14  Bo.  752,  holding  stockholders  showing  that  demand  upon  officers  to  prevent  il- 
legal voting  of  stock  would  be  fruitless,  entitled  to  maintain  action. 

Cited  in  note  (9  L.  R.  A.  655)  on  neglect  or  refusal  to  comply  with  request  of 
corporation  to  sue. 

Plepdins  —  l^liat    averment    snlBcient. 

Cited  in  Christian  v.  American  Freehold  Land  Mortg.  Co.  92  Ala.  131,  9  So. 
219,  holding  averment  of  fact  not  impaired  by  needless  recital  of  complainant's 
grounds  of  belief. 

7  L.  R.  A.  613,  WHITNEY  v.  WHEELER  COTTON  MILLS,  161  Mass.  396,  24 

N.   E.   774. 
Grants  of  crater  rishtM  conntrued. 

Cited  in  Gray  v.  Saco  Water  Power  Co.  85  Me.  531,  27  Atl.  455,  holding  grant 
of  water  passing  through  certain  aperture  in  dam  does  not  include  right  to  have 
usual  head  maintained. 

Distinguished  in  Whittenton  Mfg.  Co.  v.  Staples,  164  Mass.  326,  29  L.  R.  A 
603,  41  N.  E.  441,  holding  right  to  use  of  reservoir  included  in  grant  of  *'all 
streamVy  dam,  water  power,  and  privileges,  head  and  fall  of  water  .  .  .  with 
rights     .     .     .    thereto  belonging." 

-^  'Wli^re    appurtenant    to    s^ant    of    land. 

Cited  in  Showhegan  Water  Power  Co.  v.  Weston,  04  Me.  293,  47  Atl.  515, 
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holding  grantee  of  land  on  both   sides  of  channel  acquires  ordinary  riparian 
rights. 

Cited  in  note  (58  L.  R.  A.  488)  on  how  far  grant  of  mill  includes  water  rights. 

Ritflit  to  store  ^rmter. 

Cited  in  Wamesit  Power  Co.  v.  Sterling  Mills,  158  Mass.  448,  33  N.  E.  503, 
holding  accumulation  of  water  in  mill  ponds  outside  of  working  hours,  legal. 

Cited  in  notes  (12  L.  K.  A.  639)  on  riparian  rights;  (9  L.  R.  A.  812)  on  ri- 
parian right  to  use  waters  of  stream;  (8  L.  R.  A.  277)  on  prescri^^e  right  to 
flow  of  water;  (8  L.  R.  A.  202)  on  right  of  lower  owner  to  flow  of  water;  (41 
L.  R.  A.  749)  on  correlative  rights  of  upper  and  lower  proprietors  as  to  use 
and  flow  -of  water  in  stream. 

Rifflit  to  diirert  crater. 

Cited  in  footnote  to  Gould  ▼.  Eaton,  38  L.  R.  A.  181,  which  denies  riparian 
owner's  power  to  transfer  right  to  divert  water  from  stream  to  use  on  nonripa- 
rian  land. 

PreMsriptlire  rislit  to  «ae  of  res«r-voir. 

Cited  in  Home  v.  Hutchins,  71  N.  H.  123,  51  Atl.  651,  holding  deajr  evidence 
required  to  establish  prescriptive  righ^  to  use  of  reservoir. 

7  L.  R.  A.  618,  HILL  v.  KIMBELL,  76  Tex.  210,  13  S.  W.  59. 
Reeoverx  for  dammseM  cavaed  hy  fright. 

Cited  in  Gulf,  C.  «k  S.  F.  R.  Co.  v.  Hayter,  93  Tex.  241,  47  L.  R.  A.  326,  77  Am. 
St.  Rep.  856,  54  S.  W.  944,  holding  damages  recoverable  by  passenger  on  wrecked 
train  for  physical  injuries  proximately  resulting  from  fright;  Watson  v.  Dilts, 
116  Iowa,  252,  57  L.  R.  A.  561,  93  Am.  St.  Rep.  239,  89  N.  W.  i068,  holding 
damages  recoverable  for  nervous  prostration  proximately  resulting  from  fright 
occasioned  by  nocturnal  trespasser. 

Cited  in  notes  (14  L.  R.  A.  666)  on  fright  as  basis  for  cause  of  action;  (32 
L.  R.  A.  142)  on  recovery  of  damages  for  miscarriage;  (16  L.  R.  A.  268)  on  ef- 
fect of  previous  disease  on  person  injured,  on  liability  for  causing  injuries;  (53 
L.  R.  A.  633)  on  extent  of  trespasser's  liability  for  consequential  injuries  re- 
sulting from   trespass. 

Distinguished  in  Nelson  v.  Crawford,  122  Mich.  470,  80  Am.  St.  Rep.  577,  81 
N.  W.  335,  holding  one  frightening  woman  without  malicious  intent  not  liable 
for  miscarriage  six  weeks  later. 

Damas^*   for   meatal    Mufferinflr* 

Cited  in  Cowan  v.  Western  U.  Teleg.  Co.  122  Iowa,  382,  64  L.  R.  A.  549,  98 
N.  W.  281,  holding  recoverable,  damages  for  mental  anguish  resulting  from  neg- 
ligence in  transmission  of  telegram. 

l^bat  are  actions  for  treMimMi- 

Cited  in  Ft.  Worth  &  D.  C.  R.  Co.  v.  McAnulty,  7  Tex.  Civ.  App.  327,  26  S.  W. 
414,  holding  negligence  in  transportation  of  cattle  by  railroad,  trespass. 

<—  l^ltliln  Mtatute  res^ilAtiiiK  venae. 

Cited  in  Connor  v.  Saunders,  9  Tex.  Civ.  App.  63,  29  S.  W.  1140,  holding  inju- 
ries to  employee  from  negligence  of  employer's  superintendent,  trespass;  Rotan 
y.  Maedgen,  24  Tex.  Civ.  App.  550,  59  S.  W.  585,  holding  conversion  of  note 
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by  conspiracy,  trespass;   Wettermark  v.  Campbell,  93  Tex.  523,  66  S.  W.  331, 
holding  wrongful  levy  of  execution,  trespass. 

Limited  in  Connor  v.  Saunders,  81  Tex.  637,  17  S.  W.  236;  Austin  v.  Cameron, 
83  Tex.  353,  18  S.  W.  437;  Ricker  v.  Shoemaker,  81  Tex.  25,  16  S.  W.  645,  —  h<^d- 
ing  negligence  in  failure  to  act  not  trespass  within  meaning  of  statute. 

J 

7  L.  R.  A.  620,  PEREZ  v.  RAYBAUD,  76  Tex.  191,  13  S.  W.  177. 

■f 
L««ndlord*M  llabllltT  for  Injurlea  due  to  defective  premlaea. 

Cited  in  Oriental  Investment  Co.  v.  Sline,  17  Tex.  Civ.  App.  695,  41  S.  W.  130, 
holding  landlord  not  liable  for  dangerous  condition  at  time  of  lease,  in  ab- 
sence of  fraud,  deceit,  or  covenant;  Thompson  v.  Clemens,  96  Md.  206,  60  L.  R. 
A.  583,  53  Atl.  919,  holding  landlord  not  liable  for  injury  to  one  falling  through 
floor  of  porch,  because  of  breach  of  agreement  to  repair. 

Cited  in  notes  (34  L.  R.  A.  611)  on  liability  of  landlord  for  injuries  to  ten- 
ant's guests  and  servants  from  defects  in  premises;  (46  L.  R.  A.  84,  86,  87)  on 
liability  of  owner  of  premises  not  in  possession;  (33  L.  R.  A.  451)  on  implic^d 
covenant  in  lease  as  to  fitness  of  property  for  purpose  intended;  (9  L.  R.  A.  641 ) 
on  basis  of  liability  for  negligence. 

7  L.  R.  A.  622,  RILEY  v.  SIMPSON,  83  Cal.  217,  23  Pac.  293. 
Ifiablllty   for  maintaining   danserona  «trvctiire. 

Cited  in  Willcox  v.  Hines,  100  Tenn.  553,  41  L.  R.  A.  281,  66  Am.  St.  Rep, 
770,  46  S.  W.  297,  holding  landlord  liable  to  tenant  for  defective  porch  of  which 
he  knows  at  time  of  lease. 

Cited  in  footnote  to  Cork  v.  Blossom,  26  L.  R.  A.  256,  which  holds  one  main- 
tainlng  high  chimney  liable  for  fall  on  adjoining  building. 

Cited  in  notes  (26  L.  R.  A.  200)  on  liability  of  landlord  to  third  persona  for 
condition  of  premises  in  tenant's  possession;  (34  L.  R.  A.  558)  on  individual 
liability  for  falling  walls  or  buildings;  (26  L.  R.  A.  340)  on  right  to  maintain 
awnings  in  street. 

7  L.  R.  A.  623,  HARRISON  v.  DETROIT,  L.  &  N.  R.  CO.  79  Mich.  409,  19  Am. 

St.  Rep.   180,  44  N.  W.   1034. 
FelloTv    servants. 

Cited  in  Jackson  v.  Norfolk  &  W.  R.  Co.  43  W.  Va.  395,  46  L.  R.  A.  350,  27 
S.E.  278,  and  Norfolk  &,  W.  R.  Co.  v.  Houchins,  95  Va.  411,  46  L.  R.  A.  367, 
64  Am.  St.  Rep.  802,  28  S.  E.  578,  both  holding  conductor  fellow  servant  with 
brakeman;  Lyttle  v.  Chicago  &  W.  M.  R.  Co.  84  Mich.  295,  47  N.  W.  571,  hold- 
ing yard  master  and  switchman  fellow  servants;  Erickson  v.  Milwaukee,  L.  S. 
&,  W.  R.  Co.  93  Mich.  417,  53  N.  VV.  393,  holding  foreman  on  gravel  train  and 
shoveler  fellow  servants;  Gann  v.  Nashville,  C.  &  St.  L.  R.  Co.  101  Tenn.  384,  70 
Am.  St.  Rep.  690,  47  S.  W.  493,  holding  section  boss  and  section  hand  fellow 
servants  in  operation  of  hand  car;  McLaine  v.  Head  &  D.  Co.  71  N.  H.  307,  58 
L.  R.  A.  469,  93  Am.  St.  Rep.  522,  52  Atl.  545  (dissenting  opinion),  majority 
holding  foreman  fellow  servant  of  laborer  in  trench,  as  to  foreman's  promise  to 
warn  latter  when  dirt  is  to  be  dumped;  Anderson  v.  Michigan  C.  R.  Co.  107  Mich. 
612,  65  N.  W.  585  (dissenting  opinion),  majority  holding  brakeman  not  fellow 
servant  with  section  men;  Bloyd  v.  St.  Louis  &  S.  F.  R.  Co.  58  Ark.  78,  41  Am. 
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St.  Rep.  93,  22  S.  W.  1089,  holding  bridge  foreman  not  fellow  servant  with  pile 
driver;  Palmer  v.  Michigan  C.  R.  Co.  93  Mich.  367,  17  L.  R.  A.  639,  32  Am. 
"St.  Rep.  507,  53  N.  W.  397,  holding  assistant  road  master  not  fellow  servant  of 
laborer  loading  rails;  Shumway  v.  Walworth  &  N.  Mfg.  Co.  98  Mich.  414,  57 
N.  W.  251,  holding  superintendent  of  planing  mill  not  fellow  servant  of  em- 
ployee by  his  act  of  starting  planer;  Saner  v.  Lake  Shore  A,  M.  S.  ^.  Co.  108 
Mich.  33,  65  N.  W.  624  (dissenting  opinion),  majority  holding  condufTor  of  con- 
«truction  train  not  fellow  servant  of  extra  section  gang  thereon;  Mikolojczak  v. 
North  American  Chemical  Co.  129  Mich.  86,  88  N.  W.  75,  holding  department 
foreman  and  servant  working  under  him  breaking  down  salt,  fellow  servants; 
McLaine  v.  Head  &  D.  Co.  71  N.  H.  307,  52  Atl.  545  (dissenting  opinion),  ma- 
jority holding  master  not  liable  for  injury  of  servant  in  trench  through  negli- 
gence of  foreman. 

Cited  in  notes  (18  L.  R.  A.  796)  as  to  fellow  servants;  (18  L.  R.  A.  824)  as 
to  negligent  superiors;  (50  L.  R.  A.  433)  as  to  what  servants  are  deemed  to  be 
in  the  same  common  employment,  apart  from  statutes,  where  no  questions  as 
to  vice  principalship  arise;  (51  L.  R.  A.  521,  550,  576,  580,  612,  613)  as  to  vice 
principalship  considered  with  reference  to  the  superior  rank  of  a  negligent 
servant;  (54  L.  R.  A.  39,  42,  43,  72)  on  vice  principalship  as  determined  with 
reference  to  the  character  of  the  act  which  caused  the  injury. 

Distinguished  in  Balhoflf  v.  Michigan  C.  R.  Co.  106  Mich.  614,  65  N.  W.  592, 
liolding  section  men  not  fellow  servants  of  brakemen  with  respect  to  duty  to  re- 
move ice  from  track;  Schroeder  v.  Flint  &  P.  M.  R.  Co.  103  Mich.  216,  29  L.  R. 
A.  323,  50  Am.  St.  Rep.  354,  61  N.  W.  663,  holding  foreman  of  gang  unloading 
-and  leveling  dirt  on  a  railroad  is  a  fellow  servant  of  member  of  gang;  Bees- 
ley  V.  F.  W.  Wheeler  ik  Co.  103  Mich.  210,  27  L.  R.  A.  270,  61  N.  W.  658,  holding 
riveter  and  carpenters  under  same  superintendent  engaged  in  ship  building  are 
fellow  servants;  Morch  v.  Toledo,  S.  &  M.  R.  Co.  113  Mich.  157,  71  N.  W.  464, 
[holding  section  foreman  temporarily  in  charge  of  work  train  in  place  of  road 
master,  fellow  servant  of  workman  thereon. 

Maater'M  liability  to  injured  servant. 

Cited  in  Doyle  v.  Toledo,  S.  &  N.  R.  Co.  127  Mich.  98,  54  L.  R.  A.  463,  89  Am. 
St.  Rep.  456,  86  N.  W.  524,  holding  railroad  company  running  spur  track  under 
another's  shed  liable  for  injury  to  brakeman  by  roof  falling  when  required  to  go 
there  for  cars;  Brown  v.  Ann  Arbor  R.  Co.  118  Mich.  208,  76  N.  W.  407,  and 
Louisville,  E.  &  St.  L.  Consol.  R.  Co.  v.  Hanning,  131  Ind.  534,  31  Am.  St.  Rep. 
447,  31  N.  E.  187,  both  holding  servant  taken  from  regular  employment  for 
work  of  another  kind  in  strange  place,  may  assume  same  not  dangerous;  Nor- 
folk Beet-Sugar  Co.  v.  Hight,  56  Neb.  168,  76  N.  W.  566,  holding  master  liable 
for  injury  to  servant  ordered  to  perform  work  not  known  by  servant  to  be  dan- 
gerous; Ashman  v.  Flint  &  P.  M.  R.  Co.  90  Mich.  571,  51  N.  W.  645,  holding  it 
to  be  master's  duty  to  keep  track  frogs  properly  blocked;  Hayes  v.  Frederick 
Stearns  &  Co.  130  Mich.  292,  89  N.  W.  947,  holding  master  liable  for  injury 
to  unwarned  servant  caused  by  falling  through  open  trap  in  floor. 

Cited  in  footnote  to  Missouri  P.  R.  Co.  v.  Columbia,  59  L.  R.  A.  399,  which 
holds  placing  on  platform  heavy  doors  blown  on  track  by  severe  gale  not  proxi- 
mate cause  of  derailment  of  engine. 

Cited  in  notes  (48  L.  R.  A.  798)  as  to  liability  for  injuries  received  by  servant 
in  performance  of  duties  outside  the  scope  of  his  original  contract;    (51  L.  R» 
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A.  559,  563,  577,  592)  as  to  vice  principalship  considered  with  reference  to  the 
superior  rank  of  a  negligent  servant;  (54  L.  R.  A.  39,  42,  43,  72)  on  vice  prin- 
cipalship as  determined  with  reference  to  the  character  of  the  act  which  caused 
the  injury. 

Dvtiea  of  Mectlom  men. 

Cited  in  Roepcke  v.  Michigan  C.  R.  Co.  100  Mich.  546,  59  N.  W.  243,  holding^ 
that  arranging  of  logs  being  unloaded  from  car  regular  duty  of  section  men. 

Duty  of  court  as  to  apecUil  qneatlona  for  Jury* 

Cited  in  Sherwood  v.  Chicago  &  W.  M.  R.  Co.  82  Mich.  379,  46  N.  W.  773,  hold- 
ing that  court  cannot  refuse  to  submit  special  questions  presented  in  unam- 
biguous form  and  relating  to  questions  of  fact  at  issue;  Hemenway  v.  Bumham^ 
90  Mich.  230,  51  N.  W.  276,  holding  court  must  submit  special  questions,  an- 
swers to  which  would  have  been  inconsistent  with  general  verdict  for  plaintiff^ 
if  in  harmony  with  defendant's  evidence. 

7  K  R.  A.  C29,  FISHER  v.  NORTHRUP,  79  Mich.  287,  44  N.  W.  610. 

Salt  not  maintainable  by  Initial  of  plaintiff's  llrst  name. 

Cited  in  Stever  v.  Brown,  119  Mich.  199,  77  N.  W.  705,  holding  Chritian  name 
of  plaintiff  must  be  given. 

Cited  in  note  (14  L.  R.  A.  693)  on  acquisition  and  use  by  individual  of  a  name. 

Q,nestlon   of  misnomer,   bo^v  raised  In  Justice's  conrt. 

Cited  in  Stever  v.  Brown,  119  Mich.  200,  77  N.  W.  706,  holding  motion  in 
justice's  court  to'  dismiss  for  misnomer  of  plaintiff  suing  under  initial,  equivalent 
to  plea  in  abatement. 

7  L.  R.  A.  630,  BETZ  v.  VERNER,  46  N.  J.  Eq.  256,  19  Am.  St.  Rep.  387,    1^ 
Atl.  206. 

Rlnrbts   of  mortgraffor  or  mortsasee. 

Cited  in  Mellick  v.  Mellick,  47  N.  J.  Eq.  94,  19  Atl.  870,  holding  mortgagor 
before  forfeiture  has  "interest,"  within  statute  of  frauds,  in  mortgaged  prem- 
ises; Waterman  v.  Mackenzie,  138  U.  S.  259,  34  L.  ed.  927,  11  Sup.  Ct  Rep.  334, 
1  olding  mortgagee  of  patent  may  maintain  suit  against  infringement;  McCaleb  v. 
<  Goodwin,  114  Ala.  623,  21  So.  967,  holding  bondholder  may  enjoin  impairment 
of  security. 

Cited  in  note  (7  L.  R.  A.  279)  on  removal  of  fixtures  takes  them  out  of  lien 
of  mortgage. 

7  L.  R.  A.  634,  COM.  ex  rel  ATTY.  GEN.  v.  XEW  YORK,  L.  E.  &  W.  R.  CO. 
132  Pa.  591,  19  Atl.  291. 

Reaffirmed  on  reargument  in  Com.  v.  New  York,  L.  E.  &  W.  R.  Oo.  139  Pa.  459, 
21  Atl.  528,  without  special  discussion. 

Effect  of  vlolatlns  constltntlonal  provision  asalnst  corporate  oirnersbip. 
of  real  estate.  ' 

Cited  in  People  ex  rel.  Atty.  Gen.  v.  Stockton  Sav.  v.  Loan  Soc.  133  Cal.  612> 
85  Am.  St.  Rep.  225,  65  Pac.  1078,  holding  constitutional  restriction  of  owner> 
ahip  of  real  estate  by  corporations  prescribing  no  penalty,  does  not  work  escheats 
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Cited  in  notes  (12  L.  R.  A.  531)  on  lands  held  by  foreign  corporations  subject 
to  escheat;  (24  L.  R.  A.  326,  330)  on  right  of  foreign  corporations  to  own  real 
estate;    (9  L.  R.  A.  35)  on  forfeiture  of  corporate  franchise. 

Effect  of  •irnemliip  of  stock  In  domestic  by  forelflrn  corporation. 

Cited  in  White  v.  Ryan,  15  Pa.  Co.  Ct.  176,  holding  act  forbidding  foreign 
corporations  to  own  real  estate  does  not  prohibit  holding  stock  of  domestic  cor- 
porations owning  real  estate;  Postal  Teleg.  Cable  Co.  t.  Oregon  Short  Line  R.  Co. 
23  Utah,  482,  90  Am.  St.  Rep.  705,  65  Pac.  735,  holding  ownership  of  stock  of 
domestic  by  foreign  corporation  does  not  affect  former's  rights  to  maintain  con- 
demnation proceedings. 

Const Itvtlonml   provision    nK*Aitst    comuKon    carrier's    ensaslns    'n    otlicr 
business* 

Cited  in  Hartwell  v.  Buffalo,  R.  A  P.  R.  Co.  19  Pa.  Co.  Ct.  236,  6  Pa.  Dist.  215, 
holding  railroad's  ownership  of  mining  stock  does  not  constitute  engaging  in 
mining. 

7  L.  R.  A.  638,  KILLINGSWORTH  v.  PORTLAND  TRUST  CO.  18  Or.  351,  17 
Am.  St  Rep.  737,  23  Pac.  66. 

7  L.  R.  A.  640,  PRENTISS  v.  PAISLEY,  25  Fla.  927,  7  So.  56. 
Marrlase  relation  as  affectlns  liability  of  parties. 

Cited  in  Trapnell  v.  Conklyn,  37  W.  Va.  252,  38  Am.  St.  Rep.  30,  16  S.  E. 
570,  holding  husband  may  act  as  agent  for  wife. 

Cited  in  footnotes  to  Henley  v.  Wilson,  58  L.  R.  A.  941,  which  sustains  hus- 
band's common-law  liability  for  wife's  torts;  Harrisburg  Nat.  Bank  v.  Bradsbaw,. 
34  L.  R.  A.  597,  which  sustains  renewal  by  married  woman  of  accommodation 
indorsement  made  before  marriage. 

Cited  in  note  (30  L.  R.  A.  521)  on  liability  of  husband  and  wife  for  wife's  libel 
and  slander. 

7  L.  R.  A.  646,  TERRITORY  v.  EVANS,  2  Idaho,  651,  23  Pac.  232. 
Uslns  testimony  on  second  trial. 

Cited  in  footnote  to  People  v.  Elliott,  60  L.  R.  A.  318,  which  sustains  right  to 
read  on  second  trial  testimony  of  witness  dying  after  first  trial. 

Depositions. 

Overruled  in  State  v.  Potter,  6  Idaho,  585,  57  Pac.  431,  holding  depositions 
taken  upon  preliminary  examination,  inadmissible  on  trial  of  one  accused  of 
assault  with  intent  to  commit  rape. 

7  L.  R.  A.  649,  FOWLER  v.  SAKS,  7  Mackey,  570. 
Rlsbts  In  party  wall. 

Cited  in  footnotes  to  Harber  v.  Evans,  10  L.  R,  A.  41,  which  authorizes  in- 
junction against  making  openings  in  party  wall;  Burr  v.  Lamaster,  9  L.  R.  A. 
637,  which  holds  party  wall,  and  agreem^t  to  pay  for  same  on  using  it.  an 
encumbrance;  Clemens  v.  Speed,  19  L.  R."  A.  240,  which  denies  to  party-wall 
owners  reciprocal  easement  from  supportjof  buildings;  Nalle  v.  Paggi,  13  L.  R^ 
A.  50,  which  holds  sale  of  lot  a  use  of  party  wall;  Putzell  v.  Drovers  A,  M.  Nat 


1002        L.  R.  A.  CASES  AS  AUTHORITIES.  [7  L.  R  A. 

Bank,  22  L.  R,  A.  632,  which  upholds  right  to  remove  boundary  wall  tor  er«^ 
lion  of  better  wall;  Lincoln  v.  Burrage,  52  L.  R.  A.  110,  which  holds  that 
grantee's  promise  to  pay  part  of  cost  of  party  wall  when  used,  does  not  run  with 
land. 

Doubted  in  Arrick  v.  Fry,  8  App.  D.  C.  135,  questioning  whether  under  plead- 
ing alleging  negligence  in  removal  and  reconstruction  of  party  wall  plaintiff  wa.^ 
entitled  to  recover  damages  under  covenant  to  make  good. 
ReiiponMibllity  for  •erva.nt'M  act. 

Cited  in  note  (8  L.  R.  A.  464)  on  master's  liability  for  injuries  caused  through 
servant's  negligence. 
EMtoppel  by  receiving  benefit. 

Cited  in  Carpenter  v.  Reliance  Realty  Co.  103  Mo.  App.  501,  77  S.  W.  1004. 
holding  construction  company  not  estopped  by  giving  notice  of  intention  to  exca- 
vate under  ordinance,  from  asserting  its  invalidity. 

7  L.  R.  A.  656,  JOHNSON  v.  LEMAN,  131  111.  609,  19  Am.  St.  Rep.  63,  23  \. 

E.  435. 
l^ramt   estate   aot   bovnd   hy   traMtee*M   contracts. 

Cited  in  Goodman  v.  Lee,  40  111.  App.  230,  holding  trust  estate  not  chargeable 
with  services  rendered  under  contract  with  trustee;  Dinsmoor  v.  Bressler,  56  111. 
App.  213,  holding  person  employed  by  solvent  trustee  not  stipulating  again>t 
personal  liability  without  court  order  cannot  recover  from  estate;  Rand,  McX. 
A  Co.  V.  Francis,  67  111.  App.  226,  holding  neither  court  nor  assignee  for  cretl- 
itors  can  bind  estate  for  future  rent;  Chicago  Fire  Place  Co.  v.  Tait,  58  111.  App. 
295,  holding 'acceptance  of  lease  by  receiver  does  not  affect  liability  of  estate; 
Rickel  V.  Chicago,  R.  I.  &  P.  R.  Co.  112  Iowa,  152,  83  N.  W.  957,  holding  admin- 
istrator's contract  for  attorney's  services  not  binding  on  estate;  McAuley  v. 
O'Connor,  92  111.  App.  593,  holding  executor's  contract  for  attorney's  services  not 
binding  on  estate;  Valley  Nat.  Bank  v.  Crosby,  108  Iowa,  654,  79  N.  W.  3S3. 
holding  administrator  cannot  bind  estate  for  money  borrowed,  but  not  used,  for 
repairs. 
—  Trustee  personally  liable. 

Cited  in  Bradner,  S.  &  Co.  v.  Williams,  178  111.  425,  53  N.  E.  358,  holdiiii: 
assignee  for  creditors  personally  liable,  in  absence  of  contrary  agreement,  on  con- 
tract for  estate;  Truesdale  v.  Philadelphia  Trust,  S.  D.  &.  Ins.  Co.  63  Minn.  52, 
65  N.  W.  133,  holding  solvent  trustee  of  bond  holders  not  stipulating  a,?ain'4t 
personal  liability,  liable  for  attorney's  services;  Briggs  v.  Breen,  123  Cal.  660,  56 
Pac  633,  holding  in  absence  of  contrary  agreement  executors  liable  for  ser>'icpi' 
of  attorneys;  Meyers  v.  Cohn,  4  Misc.  186,  23  N.  Y.  Supp.  996,  holding  guardian 
personally  liable  for  commissions  of  broker  employed  in  purchase  of  real  estate 
for  infants. 
Trustee's  lien  on  trust  estate. 

Cited  in  Sherman  v.  Leman,  137  111.  98,  27  N.  E.  57,  holding  trustee  has  lien 
on  trust  estate  for  expenses  of  litigation  determining  appointment  invalid. 

7  L.  R.  A.  658,  WINTERS  v.  DE  TURK,  133  Pa.  359,  19  Atl.  354. 
IPV^hen   statute   of  limitations   besln*   to   run. 

Cited  in  Matlack  v.  Mutual  L.  Ins.  Co.  37  W.  N.  C.  528,  holding  statute  of 
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limitations  does  not  run  on  beneficiary's  right  of  action  to  avoid  forfeiture  of  life 
insurance  until  insured's  death. 

Dourer    rifflit. 

Cited  in  note  (18  L.  R.  A.  79)  on  power  of  husband  or  his  creditors  to  defeat 
wife's  dower. 

7  L.  R.  A.  661,  CREW  v.  BRADSTREET  CO.  134  Pa.  161,  19  Am.  St.  Rep.  681, 

19  Atl.  500. 
Iilabllity  of  n&ercmiitlle  as^ncy  for  false  report. 

Cited  in  footnote  to  Dun  v.  City  Nat.  Bank,  23  L.  R.  A.  087,  which  holds  mer- 
cantile agency  not  liable  for  false  report  by  subagent. 

7  L.  R.  A.  663,  REHFUSS  v.  MOORE,  134  Pa.  462,  19  Atl.  756. 

Safllclency  of  acliediile  in  limited  partnership. 

Cited  in  Haslet  v.  Kent,  160  Pa.  88,  34  W.  N.  C.  58,  28  Atl.  601,  holding 
schedule  of  property  of  limited  partnership  including  items  of  notes  and  accounts 
payable  and  bills  receivable,  insufficient;  Lafiin  &  R.  Powder  Co.  v.  Steytler,  146 
Pa.  443,  14  L.  R.  A.  695,  29  W.  N.  C.  233,  14  Atl.  215,  holding  description  of 
several  parcels  of  land  as  one  tract,  and  buildings,  engines,  etc.,  as  one  entire 
plant,  sufficient. 

Taxability  of  capital  invested  in  patents. 

Cited  in  Com.  v.  Westinghouse  Electric  &  Mfg.  Co.  151  Pa.  267,  24  Atl.  1107, 
holding  capital  of  company  invested  in  patent  rights  not  taxable  by  state. 

7  L.  R.  A.  666,  COM.  v.  GARDNER,  133  Pa.  284,  19  Am.  St.  Aep.  645,  19  Atl.  550. 

TVliat  constitutes  <'peddlinv" 

Approved  in  Lehighton  v.  Smith,  7  Northampton  Co.  Rep.  193.  6  Lack.  L. 
News,  196,  9  Pa.  Dist.  R.  430,  and  South  Easton  v.  Moser,  14  Lane.  L.  Rev.  238, 
holding  milkman  delivering  milk  to  regular  customers,  not  hawker  or  peddler; 
Irwin  V.  Douglass,  8  Pa.  Dist.  R.  506,  30  Pitteb.  L.  J.  N.  S.  108;  Lansford  v. 
Wertman,  18  Pa.  Co.  Ct.  470,  both  holding  farmer  selling  his  own  products,  not 
hawker  or  peddler;  Cora.  v.  Roenick,  31  Pittsb.  L.  J.  N.  S.  192,  holding  butcher 
incidentally  selling  meats  from  the  wagon,  not  peddler;  Com.  v.  Hepner,  22  Pa. 
Co.  Ct.  632,  holding  butcher  selling  meat  to  customers  not  within  ordinance 
against  hawking,  peddling  or  selling  merchandise;  Com.  v.  Deinno,  20  Pa.  Co.  Ct. 
371,  holding  fruit  dealer  selling  purchased  products  by  outcry  through  streets 
and  calling  at  houses,  hawker  or  peddler;  Re  Wilson,  8  Mackey,  348,  12  L.  R.  A. 
625,  holding  peddler  need  not  be  personally  interested  in  sales,  to  be  within 
legislative  description;  State  v.  Hoffman,  50  Mo.  App.  589  (dissenting  opinion), 
majority  holding  one  going  from  house  to  house  taking  orders  from  samples 
which  are  filled  by  employer  if  approved,  not  peddler;  Stamford  v.  Fisher,  63 
Hun,  127,  17  N.  Y.  Supp.  609,  holding  one  carrying  goods  for  filling  prior  orders, 
not  peddler;  Horn  v.  Com.  2  Pa.  Dist.  R.  176,  10  Lane  L.  Rev.  24,  12  Pa.  Co.  Ct. 
285,  holding  resident  merchant  selling  by  sample  or  receiving  and  filling  orders 
in  other  counties,  not  hawker  or  peddler;  New  Castle  v.  Cutler,  15  Pa.  Super.  Ct. 
625,  holding  uniformity  of  taxation  clause  not  violated  by  exemption  of  farmers, 
gardeners,  or  others  raising,  marketing,  and  selling  their  own  produce,  from  opera- 
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tion  of  peddling  law;  Cora.  v.  Morgan,  10  Pa.  Co.  Ct.  292,  holding  agent  withm 
proviso  of  peddling  act  excepting  sales  by  manufacturers  of  their  own  goods; 
South  Easton  v.  Moser,  14  Lane.  L.  Rev.  238,  holding  farmer  delivering  milk  in 
borough  not  subject  to  ordinance  requiring  license  fee  from  peddlers. 

Cited  in  footnotes  to  Hewson  v.  Englewood,  21  L.  R.  A.  736,  which  holds  agent 
delivering  from  wagon  goods  previously  ordered,  and  taking  other  orders,  not  a 
peddler;  Emmons  v.  Lewistown,  8  L.  R.  A.  328,  which  holds  book  canvassers  not 
peddlers;  State  v.  Wells,  48  I*.  R.  A.  99,  which  holds  one  soliciting  orders  for 
goods,  and  carrying  goods  to  fill  previous  sales,  not  a  peddler;  Stuart  v.  Cunning- 
ham, 20  L.  R.  A.  430,  which  holds  one  delivering  goods  previously  sold  by  another 
not  a  peddler. 

Cited  in  note  (8  L.  R  A.  873)  as  to  hawking  and  peddling. 

Distinguished  in  Com.  v.  Feinberg,  3  Pa.  Dist.  R.  362,  13  Pa.  Co.  Ct.  528,  24 
Pittsb.  L.  J.  N.  S.  132,  holding  exemption  of  manufacturers  from  penalties  for 
hawking  and  peddling,  extends  to  their  agents. 

Rlslit   to   peddle. 

Approved  in  Titusville  v.  Brennan,  143  Pa.  646,  14  L.  R.  A.  101,  3  Inters.  Com. 
Rep.  736,  24  Am.  St.  Rep.  580,  28  W.  N.  C.  538,  22  Atl.  893,  holding  law  regu- 
lating peddling,  valid;  Com.  v.  Deinno,  20  Pa.  Co.  Ct.  371,  sustaining  validity  of 
special  statute  forbidding  hawking  or  peddling  of  purchased  products;  Sayre  t. 
Phillips,  30  W.  N.  C.  197,  holding  ordinance  prohibiting  unlicensed  peddling, 
proper  police  regulation;  Brownback  v.  North  Wales  (omitted  from  official  re- 
port in  194  Pa.  609),  49  L.  R.  A.  446,  footnote,  p.  446,  45  Atl.  660,  Affirming  10 
Pa.  Super.  Ct.  229,  44  W.  N.  C.  259,  holding  ordinance  for  licensing  of  persoas 
selling  in  streets  or  soliciting  orders,  not  invalid  as  to  residents  because  dis- 
criminating in  favor  of  nonresidents ;  Sayre  v.  Phillips,  148  Pa.  488,  16  L,  R.  A. 
50,  33  Am.  St.  Rep.  842,  24  Atl.  76,  holding  peddling  ordinance  which  establishes 
a  prohibitory  license  fee  except  as  to  residents,  void;  Port  Clinton  v.  Shafer,  18 
Pa.  Co.  Ct.  69,  14  Lane.  L.  Rev.  29,  5  Pa.  Dist.  R.  585,  denying  validity  of  regu- 
lation by  borough  of  occupation  prohibited  by  statute. 

Cited  in  People  v.  Thomson,  103  Mich.  83,  61  N.  W.  345,  raising  but  not  de- 
ciding questions  as  to  validity  of  peddling  ordinance;  Com.  ew  rel.  Adderton  v. 
Gombert,  26  Pa.  Co.  Ct.  408,  holding  special  statutes  relating  to  hawking  and 
peddling,  unrepealed. 

Cited  in  footnote  to  Rosenbloom  v.  State,  57  L.  R.  A.  923,  which  sustains  license 
tax  on  peddlers,  though  vendors  of  own  products  exempt;  West  Easton  v.  Zuck, 
8  Northampton  Co.  Rep.  119,  upholding  validity  of  ordinance  providing  for 
license  fee  for  sale  of  food  products;  Mt.  Carmel  v.  Fisher,  21  Pa.  Super.  Ct 
646,  upholding  validity  of  ordinance  providing  for  curbstone  market  on  certain 
days  of  the  week  only;  Saulsbury  v.  State,  43  Tex.  Crim.  Rep.  95,  96  Am.  St.  Rep. 
837,  63  S.  W.  566,  holding  statute  requiring  peddlers  to  take  out  license  not  a 
violation  of  Federal  Constitution. 

Prolilbltloii   of  peddlingr  a«  reKi&l*tion   of   commerce. 

Approved  in  Com.  v.  Dunham,  191  Pa.  74,  44  W.  N.  C.  101,  43  Atl.  84,  Affirm- 
ing 4  Pa.  Super.  Ct.  76,  holding  that  legislation  regulating  hawking  and  peddling, 
proper  exercise  of  police  power;  Emert  v.  Missouri,  156  U.  S.  309,  39  L.  ed.  433,  5 
Inters.  Com.  Rep.  76,  15  Sup.  Ct.  Rep.  367,  Affirming  State  v.  Emert,  103  Mo. 
260,  11  L.  R.  A.  221,  3  Inters.  Com.  Rep.  529,  23  Am.  St.  Rep.  874,  16  S.  W.  81, 
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holding  undiscriminating  statute  for  licensing  of  peddlers,  not  regulation  of  com- 
merce as  to  goods  previously  sent  by  foreign  manufacturers;  Bloomington  v. 
Bourland,  137  Ili.  537,  3  Inters.  Com.  Rep.  669,  31  Am.  St.  Rep.  382,  27  N.  E.  692, 
holding  ordinance  prohibiting  unlicensed  soliciting  of  orders  for  books  by  agent 
of  foreign  wholesaler,  void;  People  v.  Sawyer,  106  Mich.  431,  64  N.  W.  333,  hold- 
ing sale  by  resident  from  general  stock,  and  not  in  original  package,  does  not 
involve  interstate  commerce;  Re  Wilson,  8  Mackey,  358,  12  L.  R.  A.  628,  holding 
license  tax  on  peddlers  not  necessarily  regulation  of  interstate  commerce;  State 
T.  Hoffman,  50  Mo.  App.  590  (  dissenting  opinion ) ,  raising  without  deciding  ques- 
tion of  regulation  of  peddling  as  exercise  of  police  power. 

Cited  in  notes  (12  L.  R.  A.  624)  as  to  power  of  Congress  to  regulate  inter- 
«tate  conmierce;  (14  L.  R.  A.  98),  as  to  peddlers  and  drummers  as  related  to 
interstate  commerce;  (60  L.  R.  A.  692)  as  to  corporate  taxation  and  the  com- 
merce clause. 

Distinguished  in  McLaughlin  v.  South  Bend,  126  In^-  473,  10  L.  R.  A.  358, 
footnote,  p.  357,  26  N.  E.  185,  which  holds  requirement  of  peddling  license  unen- 
forceable against  person  negotiating  for  sale  of  property  in  other  state. 

7  L.  R,  A.  669,  CITIZENS'  LOAX,  FCND  &  S.AV.  ASSO.  v.  FRIEDLEY,   123 
Ind.  143,  18  Am.  St.  Rep.  320,  23  N.  E.  1075. 

Profewiionml  reapouMlblllty  — »  Of  attorney. 

Cited  in  Kepler  v.  Jessup,  11  Ind.  App.  255,  37  N.  E.  655,  holding  attorney 
responsible  only  for  ordinary  care  and  skill,  with  reference  to  business  under- 
taken; Hill  V.  Mynatt  (Tenn.  Ch.  App.),  52  L.  R.  A.  894.  59  S.  VV.  163,  holding 
■attorney  not  liable  to  client  for  determination  to  proceed  in  pending  state  action, 
instead  of  abandoning  and  proceeding  in  Federal  court;  Nickless  v.  Pearson,  126 
Ind.  490,  26  N.  E.  478,  by  CofTey,  J.,  dissenting,  on  point  that  attorney  is  liable 
to  client  for  ignorance  or  imskil fulness  in  managing  business. 

Cited  in  note  (52  L.  R.  A.  883,  889)  on  liability  of  attorney  to  client  for 
mistake. 

•—  Of  phyMlcian. 

Cited  in  Logan  v.  Field,  75  Mo.  App.  601,  holding  liability  of  physicians  for 
professional  error  governed  by  same  rule  as  that  applying  to  attorneys. 
PreMnmption    of   IcnoirledKe   of   lair. 

Cited  in  State  ex  rel.  Worrell  v.  Peelle,  124  Ind.  521,  8  L.  R.  A.  231,  24  N.  E. 
440,  holding  that  presumption  of  governor's  knowledge  of  law  does  not  change 
into  appointment  to  office  within  his  sole  power  of  appointment,  a  commission 
reciting  an  election  by  legislature. 

7  L.  R.  A.  671,  JELLETT  v.  RHODE,  43  Minn.  166,  45  N.  W.  13. 
1L.eaMe|   statute  of  frandM. 

Followed  in  Wickson  v.  Monarch  Cycle  Mfg.  Co.  128  Cal.  160,  79  Am.  St.  Rep. 
36,  60  Pac.  764,  and  Engler  v.  Schneider,  66  Minn.  389,  69  N.  W.  139,  holding 
oral  contract  for  lease  of  land  for  one  vear  to  commence  in  the  future,  void. 

Cited  in  Cram  v.  Thompson,  87  Minn.  174,  91  N.  W.  483,  holding  void  agree- 
ment to  execute  lease  for  one  year  commencing  in  futuro,  void;  Johnson  v.  Albert- 
son,  51  Minn.  335,  53  K.  W.  642,  holding  oral  lease,  void  under  statute  of  frauds, 
tiot  evidence  of  duration  of  term. 


1006        L.  R  A.  CASES  AS  AUTHORITIES.  [7  L.  R  A. 

Cited  in  notes  (10  L.  R.  A.  727)  on  lease  within  statute  of  frauds;  (8  L.  R.  A. 
221)  on  tenancy  from  year  to  year;  how  created. 

7  L.  R.  A.  673,  SW ANSON  v.  MISSISSIPPI  &  R.  RIVER  BOOM  CO.  42  Minn. 

632,  44  N.  W.  986. 
Pvblic  nnflsAnce)  private  risht  of  action. 

Cited  in  Lammers  v.  Brennan,  46  Minn.  211,  48  N.  W.  766,  holding  action 
will  not  lie  for  damages  sustained  in  performing  contract  to  drive  logs  down 
stream,  because  of  obstruction  existing  before  contract  was  made;  Aldrich  v. 
Wetmore,  52  Minn.  169,  53  N.  W.  1072,  holding  action  for  obstructing  street  may 
be  maintained  by  adjacent  proprietor,  although  access  to  premises  not  entirely 
cut  off;  Lakkie  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  44  Minn.  440.  46  N.  W.  912, 
holding  laying  railroad  track  in  street  does  not  give  adjacent  proprietor  right  of 
action  for  obstructing  street,  when  access  to  premises  not  impaired;  Webster 
V.  Harris  (Tenn.)  59  L.  R.  A.  330,  69  S.  W.  782,  holding  lake  20  miles  long, 
with  no  proper  channels  to  make  navigation  available,  not  navigable. 

Cited  in  footnote  to  South  Carolina  S.  B.  Co.  v.  Wilmington,  C.  &  A.  R.  Co. 
33  L.  R.  A.  541,  which  denies  steamboat  owner's  right  of  action  for  obstructing 
navigation   of   river. 

Cited  in  notes  (39  L.  R.  A.  493)  on  private  right  of  action  against  boom  owner; 
(13  L.  R,  A.  828)  on  enforcement  of  rights  of  riparian  proprietor  in  navigable 
stream  in  equity;  (59  L.  R.  A.  85,  90)  on  injury  to  riparian  rights  from  obstnie- 
tion  to  navigable  stream. 

Overruled  in  effect  in  Page  v.  Mi  lie  Lacs  Lumber  Co.  53  Minn.  498,  55  N.  W. 
608,    holding   person   suffering   special    damage    from   obstruction    of   navigable 
stream  has  right  of  action,  although  injury  same  in  kind  as  that  suffered  by 
public. 
Riffht  to  abate  public  aniaance. 

Cited  in  footnotes  to  Griffith  v.  Holman,  54  L.  R.  A.  178,  which  denies  private 
individual's  right  to  abate  public  nuisance  consisting  of  fence  across  navigable 
stream;  State  v.  Stark,  54  L.  R.  A.  910,  which  denies  right  of  private  person  to 
abate  liquor  nuisance  without  process  of  law. 
Relation  of  state  to  naviarable  viratera. 

Cited  in  footnote  to  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Ramsey,  8  L.  R.  A.  559, 
which  holds  title  to  land  under  navigable  river  in  state. 

Cited  in  notes   (12  L.  R.  A.  673)   on  state  sovereignty  over  inland  navigable 
rivers;    (12  L.  R.  A.  632)    on  navigable  waters  as  public  highways. 
Test  of  navisAblllty  of  rivers. 

Cited  in  footnote  to  Heyward  v.  Farmers'  Min.  Co.  28  L.  R,  A,  42,  which 
holds  navigable  capacity  test  of  navigability. 

7  L.  R.  A.  678,  EVANS  v.  ADAMS  EXP.  CO.  122  Ind.  362,  23  N.  E.  1039. 
Contribvtory  nefrliflrence. 

Cited  in  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Grames;  8  Ind.  App.  136,  34  N- 
E.  613,  holding  injured  man  driving  slowly  upon  track,  after  listening  and  look- 
ing, with  view  partly  obstructed,  exercised  care  commensurate  with  danger;  In- 
niana,  I.  &  I.  R.  Co.  v.  Bundy,  152  Ind.  597,  53  N.  E.  176,  holding  jury  should 
determine  whether  brakeman  coupling  cars  assumed  risk  of  uncovered  signal 
wires  close  to  ground  and  unknown  to  him;  Krenzer  v.  Pittsbui^,  C.  C.  &  St. 
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L.  R.  Co.  151  Ind.  616,  68  Am.  St.  Rep.  252,  52  N.  £.  220  (dissenting  opinion), 
majority  holding  that  child  seven  and  one  half  years  old,  asleep  in  street  od 
railway  track,  contributed  to  his  injury;  DeLon  v.  Kokomo  City  Street  R.  Co. 
22  Ind.  App.  380,  53  N.  £.  847,  holding  plaintiff's  negligence  in  crossing  track 
ahead  of  car  proximate  cause  of  injury;  Summit  Coal  Co.  y.  Shaw,  16  Ind. 
•App.  16,  44  N.  £.  676,  holding  employer's  negligence  excusing  contributory  neg- 
ligence of  employee  must  be  committed  after  knowledge  of  employee's  danger; 
LouisTille  &  N.  R.  Co.  v.  Cronbach,  12  Ind.  App.  675,  41  N.  E.  15,  holding  in- 
testate's negligence  in  walking  on  track  without  looking  or  heeding,  contrib- 
uted to  his  death;  Citizens'  Street  R.  Co.  v.  Stoddard,  10  Ind.  App.  285,  37  N. 
E.  723,  holding  sick  mother  not  necessarily  at  fault  in  sending  small  child  across 
street  on  necessary  errand;  Indiana  Stone  Co.  v.  Stewart,  7  Ind.  App.  566,  34 
N.  E.  1019,  holding  instruction  that  contributory  negligence  would  not  exonerate 
defendant  is  so  radically  wrong  that  it  cannot  be  cured  by  withdrawal;  Citi- 
zens' Street  R.  Co  v.  Spahr,  7  Ind.  App.  29,  33  N.  E.  446,  holding  not  negligence 
per  8€  to  board  a  moving  car;  Levey  v.  Bigelow,  6  Ind.  App.  693,  34  N.  £.  12S, 
holding  danger  in  removing  ink  roller  frwn  press  was  obvious,  and  employee 
guilty  of  contributory  negligence;  Mann  v.  Belt  R.  &  Stock  Yard  Co.  128  Ind. 
141,  26  N.  E.  819,  holding  driver  of  vehicle  struck  by  train  approaching  from  di- 
rection in  which  view  unobstructed  for  quarter  of  mile,  guilty  of  contributory 
negligence;  Conner  v.  Citizens'  Street  R.  Co.  146  Ind.  440,  45  N.  E.  662,  holding: 
instruction  not  objectionable  as  asking  jury  to  decide  law  where  negligence  had 
been  defined;  Citizens  Street  R.  Co.  v.  Haner,  29  Ind.  App.  432,  62  N.  E.  658, 
holding  that  contributory  negligence  of  child  will  not  defeat  recovery,  where 
motorman  could  have  prevented  injury  after  discovery  of  child's  peril. 

Cited  in  footnote  to  State  v.  Lauer,  20  L.  R.  A.  61,  which  holds  it  contributory 
negligence  to  leave  surveyor's  transit  set  up  in  street. 

Cited  in  notes  (17  L.  R.  A.  125)  on  contributory  negligence  of  traveler  in  de- 
viating from  usual  thoroughfare;  (11  L.  R.  A.  130;  12  L.  R.  A.  280)  on  contrib- 
utory negligence  of  passenger  defeating  recovery  for  injury;  (8  L.  R.  A.  84)  on 
co-operating  causes   of  injury. 

Distingui^d  in  Jones  v.  Swift,  30  Wash.  469,  70  Pac.  1109,  holding  negli- 
gence in  knocking  barrels  and  boards  into  manhole  by  driving  against  them 
not  excused  because  same  were  not  securely  fastened. 

7  L.  R.  A.  681,  QUILL  v.  INDIANAPOLIS,  124  Ind.  292,  23  N.  E.  788. 

Notice    of    hearing    on    local    asacMmenta* 

Cited  in  Charles  v.  Marion,  100  Fed.  540,  holding  act  which  does  not  pro- 
vide for  notice  for  hearing  to  determine  actual  benefits  for  local  improvements,, 
invalid;  Adams  v.  Shelbyville,  154  Ind.  481,  49  L.  R.  A.  803,  77  Am.  St.  Rep. 
484,  57  N.  E.  114,  holding  publication  of  notice  to  make  objection  to  necessity  for 
construction  of  public  improvement,  sufiicient ;  Dugger  v.  Hicks,  1 1  Ind.  App.  382, 
36  N.  E.  1085,  holding  special  finding  that  notices  published  as  provided  in 
statute,  sufficient  to  uphold  conclusion  of  trial  court;  McEneney  v.  Sullivan, 
125  Ind.  410,  25  N.  E.  540,  holding  notice  provided  by  act  for  street  improvement 
sufficient;  Barber  Asphalt  Paving  Co.  v.  Edgerton,  125  Ind.  463,  25  N.  E.  436, 
holding  published  notice  for  hearing  objections  to  report  of  cost  of  work  after 
completion,  sufficient;  Klein  v.  Tuhey,  13  Ind.  App.  75,  40  N.  E.  144,  holding  pub- 
lication of  notice  from   September  2  to  September   16,  both  inclusive,  is   two 
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^veekfl'  publication;  Pittsburgh,  C.  C.  &  St.  L.  R.  Ck>.  v.  Fish,  158  Ind.  527,  S3 
N.  E.  454,  holding  notice  of  primary  resolution  of  necessity  for  improvement  not 
necessary  to  validity  of  assessment. 

Limitation  of  public  indebtedne««. 

Cited  in  Porter  v.  Tipton,  141  Ind.  350,  40  N.  £.  802,  holding  act  providing, 
for  payment  of  improvement  out  of  assessments  against  property  owners  in  ten 
annual  instalments  does  not  contemplate  charging  cost  primarily  against  city; 
Laporte  v.  Gamewell  Fire  Alarm  Teleg.  Co.  146  Ind.  471,  35  L.  R.  A.  689,  58 
Am.  St.  Rep.  359,  45  X.  E.  588,  holding  obligations  payable  only  out  of  fund, 
and  not  by  municipality  generally,  not  within  inhibition  against  indebtedness; 
Braun  v.  Benton  County,  17  C.  C.  A.  169,  34  U.  S.  App.  393,  70  Fed.  370,  Affirm- 
ing 66  Fed.  482,  holding  gravel-road  bonds  not  county  indebtedness;  Joliet  v. 
Alexander,  194  111.  465,  62  N.  E.  861,  holding  certificates  for  water^vorks  ex- 
tension indebtedness  of  city  though  payable  out  of  particular  fund;  Baker  v. 
Seattle,  2  Wash.  583,  27  Pac.  462,  holding  street  improvement  warrants  payable 
out  of  street  improvement  funds  no  part  of  indebtedness  within  constitutional 
inhibition;  Kansas  City  v.  Ward,  134  Mo.  186,  35  S.  W.  600,  holding  city  agent 
only  to  collect  park  certificates  so  that  they  are  not  indebtedness  within  consti- 
tutional inhibition;  Reynolds  v.  Waterville,  92  Me.  327,  42  Atl.  553  (dissenting 
opinion),  majority  holding  that  act  providing  for  city  hall  commission,  scheme 
to  get  around  inhibition  against  indebtedness;  Defrees  v.  Ferstl,  154  Ind.  69S, 
37  N.  E.  296  (dissenting  opinion),  to  point  that  no  city  debt  results  from  street 
improvement  contract  until  making  of  estimates  from  time  to  time,  or  of  final 
<>stimate;  Allen  v.  Davenport,  107  Iowa,  111,  77  N.  W.  532,  holding  contract  for 
^street  improvement  for  definite  sum,  when  city  indebted  to  full  amount,  void; 
Cason  V.  Lebanon,  153  Ind.  575,  55  N.  £.  768,  holding  contract  for  city  im- 
proveuient  not  indebtedness  of  city  within  constitutional  inhibition;  Wilcoxon 
V.  Bluffton,  153  Ind.  278,  54  N.  E.  110,  holding  school  building  bonds  part  of 
city  debt  to  be  included  in  aggregate  amount  of  indebtedness  relative  to  con- 
stitutional inhibition;  Kirsch  v.  Braun,  153  Ind.  257,  53  N.  E.  1082,  holding 
county  not  liable  on  gravel-road  bonds,  payable  only  out  of  assessn^ts  on  prop- 
erty benefited,  not  negotiable;  Monroe  County  v.  Harrell,  147  Iiflu  508,  46  X. 
K.  124,  holding  gravel- road  bonds  payable  out  of  assessments  on  benefited  prop- 
erty not  indebtedness  within  constitutional  inhibition;  Switzerland  County  v. 
Reeves,  148  Ind.  473,  46  N.  E.  995,  holding  bonds  for  construction  of  gravel  roads 
not  debt  of  township,  and  thus  within  constitutional  inhibition;  New  Albany 
V.  McCuIloch,  127  Ind.  505,  26  N.  £.  1074,  holding  municipal  corporation  not 
excused  from  repair  of  defective  sidewalk  because  indebted  to  constitutional 
limit;  Heinl  v.  Terre  Haute,  161  Ind.  49,  66  N.  £.  450,  holding  debt  created  by 
school  city  not  part  of  indebtedness  of  civil  city,  where  created  without  author- 
ity of  latter;  Swanson  v.  Ottumwa,  118  Iowa,  174,  59  L.  R.  A.  625,  91  N.  W. 
1048,  holding  that  contract  for  construction  of  waterworks  did  not  create  ia- 
debtedness,  within  meaning  of  Constitution. 

Cited  in  note  (23  L.  R.  A.  402,  403,  406)  on  what  constitutes  "an  indebted- 
ness" within  meaning  of  constitutional  and  statutory  restrictions  of  municipal 
indebtedness. 

Distinguished  in  Austin  v.  Seattle,  2  Wash.  674,  27  Pac.  557,  holding  indebted- 
ness in  excess  of  constitutional  limit  requires  assent  of  voters  to  issuance  of 
bonds  for  local  improvements;  Winamac  v.  Huddleston,  132  Ind.  217,  31  N.  £. 
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56 L  holding  bonds  to  build  schoolhouse  in  amount  in  excess  of  bonding  limit, 
void. 

Validity  of  local  Improvement  acts. 

Cited  in  Indianapolis  v.  Holt,  155  Ind.  253,  57  N.  E.  1100  (dissenting  opinion), 
majority  holding  local  improvement  act  with  opportunity  to  be  heard  and  to« 
•contest  if  right  is  not  waived,  valid;  Adams  v.  Shelbyville,  154  Ind.  487,  4J> 
L.  R.  A.  803,  77  Am.  St.  Rep.  484,  57  N.  E.  114,  holding  special  benefits  are  the 
only  foundation  for  special  assessments;  Adams  v.  Shelbyville,  154  Ind.  481,  4i> 
L.  R.  A.  803,  77  Am.  St.  Rep.  484,  57  N.  E.  114,  holding  new  law  relating  to 
street  improvements  presumably  intended  to  avoid  injustice  in  old  law;  Marion 
Bond  Co.  v.  Johnson,  29  Ind.  App.  297,  64  N.  E.  626,  upholding  right  of  property 
•owner  to  contest  amount  of  improvement  assessment  on  question  of  special 
benefits. 

'Waiver  of  Irregralarlty  in  local  aaseiwmenta. 

Cited  in  Cass  County  v.  Plotner,  149  Ind.  122,  48  N.  E.  635,  holding  property 
owner  acquiesces  in  public  improvement  when  he  stands  by  and  permits  con- 
struction to  go  on  without  objection;  Richcreek  v.  Moorman,  14  Ind.  App.  373, 
42  N.  E.  943,  holding  lot  owner  by  signing  agreement  waiving  irregularities  of 
assessment  for  public  improvement  cannot  contest  validity. 

Distinguished  in  Wayne  County  Sav.  Bank  v.  Gas  City  Land  Co.  156  Ind. 
-663,  59  N.  E.  1048,  holding  property  owner  signing  waiver  of  irregularity  as  to 
street  improvement  assessments,  personally  liable  for  deficit  after  sale  of  lots  * 
•on  foreclosure  of  lien;  Edward  C.  Jones  Co.  v.  Perry,  26  Ind.  App.  559,  57  N. 
E.  583,  holding  waiver  of  irregularity  of  assessment  for  street  improvement 
renders  lot  owner  personally  responsible  for  assessment. 

lilen  for  public  flmprovementa. 

Cited  in  Dowell  v.  Talbot  Paving  Co.  138  Ind.  682,  38  N.  E.  389,  holding 
lien  given  city  on  property  benefited  by  improvement  is  to  enable  it  to  collect 
money  which  it  may  have  to  advance. 

Ijiabllity  for  pvbllo  Indebtednemi. 

Cited  in  Walker  v.  Monroe  County,  11  Ind.  App.  286,  38  N.  E.  1095,  holding 
igravel-road  bondholder  has  no  right  of  action  against  county;  City  of  Hunting- 
ton V.  Force,  152  Ind.  370,  63  N.  E.  443,  holding  city  not  liable  for  work  done 
-on  sewers  until  it  has  issued  bonds  therefor  and  realized  from  property  bene- 
fited; Robinson  v.  Valparaiso,  136  Ind.  621,  36  N.  E.  644,  holding  suit  by  tax- 
payer to  enjoin  city  from  accepting  sewer  system  will  not  lie,  since  work  to  bo 
paid  for  by  assessments  on  property  benefited;  German-American  Sav.  Bank 
v.  Spokane,  17  Wash.  332,  38  L.  R.  A.  264,  49  Pac.  542,  holding  action  cannot 
be  brought  against  city  to  enforce  street  grade  warrants  until  assessments  for 
■collecting    them    enforced. 

Distinguished  in  Terre  Haute  v.  Blake,  9  Ind.  App.  408,  36  N.  E.  932,  holding 
acceptance  by  city  of  report  of  commissioners  for  taking  land  for  streets  ren- 
ders it  liable  for  damages  in  excess  of  benefits. 

neaMerament  for  local  Improvements* 

Cited  in  Goodwin  v.  Warren  County,  146  Ind.  168,  44  N.  E.  1110,  holding  ad- 
ditional cost  in  construction  of  public  improvement  may  be  reassessed  upon 
benefited   lands. 

L.  R.  A.  Au.— Vol.  I.— 64. 


1010       L.  E.  A.  CASES  AS  AUTHOKITIES.  [7  L.  R  A. 

7  L.  R.  A.  684,  KNOX  COUNTY  ▼.  JOHNSON,  124  Ind.  145,  19  Am.  St.  Rep^ 

88,  24  N.  £.  148. 
Mandaiuiis  to  compel  olllclal  action^  -when  iimnable. 

Cited  in  Anniston  v.  Davis,  98  Ala.  634,  39  Am.  St.  Rep.  94,  13  So.  331,  hold- 
ing mandamus  lies  to  compel  restoration  of  deposed  councilmaii ;  State  ex  reU 
Dunkleberg  v.  Porter,  134  Ind.  67,  32  N.  E.  1021,  holding  mandamus  lies  to 
compel  issuance  by  township  trustee  of  certificate  of  exemption  from  highway 
labor. 

Effect  of  failure  of  public  oflleer  to  qualify  TFithin  required   time. 

Followed  in  State  ex  rel,  Taylor  v.  Warrick  County,  124  Ind.  556,  8  L.  R.  A. 
007,  25  N.  E.  10,  requiring  recognition  of  county  superintendent  legally  elected 
and  qualified,  until  ousted  by  proper  proceeding. 

Cited  in  Minnick  v.  State,  154  Ind.  390,  56  N.  E.  851,  and  Albaugh  v.  State, 
145  Ind.  358,  44  N.  E.  355,  holding  failure  to  file  bond  within  time  required  does 
not  work  forfeiture  of  office;  Minnick  v.  State,  154  Ind.  391,  56  N.  E.  851,  hold- 
ing delay  to  qualify,  and  legal  election  of  another,  works  forfeiture  of  right  to 
public  office. 

Cited  in  note  (16  L.  R.  A.  140)  on  vacancy  in  office  by  failure  to  file  bond 
within  time  prescribed. 

Criticized  in  State  ex  rel.  Berge  v.  Lansing,  46  Neb.  525,  35  L.  R.  A.  128,  04 
N.  W.  1104  (dissenting  opinion),  majority  holding  act  providing  failure  to  die 
bond  within  time  limited  vacates  office,  self-executing. 

Removal  of  public  ofllcera)  rl^ht  to  hearing. 

Cited  in  People  ex  rel.  Murphy  v.  McAllister,  10  Utah,  375,  37  Pac.  578,  hold- 
ing power  to  remove  public  officer  not  exercisable  without  opportunity  for 
liearing. 

Appointment  to  non vacant  public  oflioe  invalid. 

Cited  in  State  ex  rel  Worrell  v.  Peelle,  124  Ind.  535,  8  L.  R.  A.  236,  24  N.  E. 
440  (dissenting  opinion),  majority  holding  appointment  to  ofiice  in  possession 
of  legal  incumbent  subsequently  surrendering  it  to  appointee,  invalid. 

7   L.  R.  A.  687,  PENNSYLVANIA  CO.  v.  MARIEN,   123  Ind.  415,  18  Am.  St. 

Rep.  330,  23  N.  E.  973. 
Duty  to  passenirers. 

Cited  in  Girton  v.  Lehigh  Valley  R.  Co.  17  Pa.  Super.  Ct.  150;  Illinois  C^ 
R.  Co.  V.  Cheek,  152  Ind.  670,  53  N.  E.  641;  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Win- 
gate,  143  Ind.  131,  37  N.  E.  274;  Ohio  &  M.  R.  Co.  v.  Stansberry,  132  Ind.  536. 
32  N.  E.  218,  —  holding  railroad  under  obligation  to  provide  for  safe  entry  and 
exit  of  passengers,  including  depots,  platforms,  and  approaches;  New  York,  C- 
&  Si.  L.  R  Co.  V.  Mushrush,  11  Ind.  App.  195,  37  N.  E.  954,  and  Indianapolis 
Street  R.  Co.  v.  Robinson,  157  Ind.  420,  61  N.  E.  936,  holding  railroad  liable  for 
injuries  from  neglect  to  keep  depot  platform  in  reasonably  safe  condition  for  pas- 
sengers and  others  rightfully  using. same;  Hammond,  W.  &  E.  C.  Electric  R-  Co. 
V.  Spyzchalski,  17  Ind.  App.  12,  46  N.  E.  47,  holding  carrier  required  to  exer- 
cise highest  degree  of  care  in  transportation  of  passenger;  Prothero  v.  Citizens' 
Street  R,  Co.  134  Ind.  440,  33  N.  E.  765,  holding  when  danger  constantly  appar- 
ent, carrier  of  passengers  required  to  exercise  highest  degree  of  care,  vigilance,, 
and  skill;   Knauss  v.  Lake  Erie  &  VV.  R.  Co.  29  Ind.  App.  219,  64  N.  £.  95,. 
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holding  carrier  liable  for  injury  to  passenger  resulting  from  its  negligence,  un- 
less passenger  was  guilty  of  contributory  negligence. 

Cited  in  footnotes  to  Herrraan  v.  Great  Northern  R.  Co.  57  L.  R.  A.  390,  which 
holds  railroad  company  liable  for  injury  to  passenger  from  unsafe  condition  of 
depot  premises  leased  of  union  depot  company  or  its  receiver;  Delaware,  L.  & 
W.  R.  Co.  V.  Trautwein,  7  L.  R.  A.  435,  which  holds  carier  required  to  keep  pas- 
sageway at  station,  though  other  passageway  provided;  Redigan  v.  Boston  & 
M.  R.  Co.  14  L.  R.  A.  276,  which  denies  recovery  to  licensee  falling  through  open 
trap  door  in  station  platform. 

Cited  in  notes  (8  L.  R.  A.  673;  11  L.  R.  A.  720)  on  duty  of  carrier  to  use 
care  for  safety  of  passengers  in  general;  (20  L.  R.  A.  520)  on  measure  of  care 
carrier  must  exercise  to  keep  platforms  and  approaches  safe;  (16  L.  R.  A.  593) 
on  duty  of  carrier  to  maintain  safe  approaches  beyond  premises. 

Assumption   that   carrier  iviU   perform    duty. 

Cited  in  Kenutcky  &  I.  Bridge  Co.  v.  McKinney,  9  Ind.  App.  217,  36  N.  E.  448, 
holding  passenger  entitled  to  assume  approaches,  platform,  and  means  of  enter- 
ing cars  are  in  reasonably  safe  condition;  Citizens'  Street  R.  Co.  v.  Merl,  26 
Ind.  App.  291,  59  N.  E.  491,  holding  passenger  boarding  street  railway  car  en- 
titled to  rely  upon  opportunity  being  given  to  enter  safely,  or  of  being  notified 
of  apparent  danger;  Citizens'  Street  R.  Co.  v.  Merl,  134  Ind.  611,  33  N.  E.  1014, 
holding  passenger  boarding  wrong  car  entitled  to  rely  upon  opportunity  to  make 
change  in  safety,  or  of  being  notified  by  employees  of  danger  foreseen  by  them. 

Contributory  ne^lisence  in  setting  on  or  oil  train. 

Cited  in  Carr  v.  Eel  River  &  E.  R.  Co.  98  Cal.  374,  21  L.  R.  A.  365,  33  Pac. 
213;  Louisville,  E.  &  St.  L.  Consol.  R.  Co.  v.  Bean,  9  Ind.  App.  243,  36  N.  E. 
443;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Gray,  28  Ind.  App.  592,  64  N.  E.  39,— 
holding  passenger  attempting  to  alight  from  slowly  moving  train  not  necessar- 
ily negligent;  Kentucky  &  I.  Bridge  Co.  v.  McKinney,  9  Ind.  App.  222,  36  N.  E. 
448,  holding  whether  person  alighting  from  moving  train  guilty  of  negligence 
is  question  for  jury;  Cincinnati,  H.  &  I.  R.  Co.  v.  Revalee,  17  Ind.  App.  665, 
46  N.  E.  352,  holding  woman  passenger  attempting  to  alight  from  slowly  mov- 
ing train,  and  thrown  by  sudden  jolt  without  warning,  not  negligent  as  matter 
of  law. 

Cited  in  note  (21  L.  R.  A.  358)  on  injuries  in  getting  on  and  off  trains. 

"Witness;  privileared  commnnications. 

Cited  in  Gurley  v.  Park,  135  Ind.  442,  35  N.  E.  279,  holding  physician  attend- 
ing testatrix  during  last  illness  not  competent  to  testify  from  what  he  "saw  and 
heard"  as  to  patient's  soundness  of  mind;  Post  v.  State,  14  Ind.  App.  455,  42 
N.  E.  1120,  holding  physician  incompetent  to  testify  as  to  facts  communicated 
to  or  observed  by,  him,  in  his  professional  capacity;  Kern  v.  Kern,  154  Ind. 
34,  55  N.  E.  1004,  holding  communications  between  testator  and  attorney  in 
reference  to  will,  not  privileged  after  death  of  testator,  where  both  litigants  claim 
under  him;  New  York,  C.  &  St.  L.  R.  Co.  v.  Mushrush,  11  Ind.  App.  197,  37  N. 
E.  954,  holding  physician  not  permitted  to  reveal  facts  coming  to  his  kno^ri- 
edge  while  attending  injured  person,  although  employed  and  paid  by  person 
causing  injury;  .Etna  L.  Ins.  Co.  v.  Deming,  123  Ind.  391,  24  N.  E.  86,  holding 
taking  of  deposition  of  physician  to  break  force  of  deposition  of  same  witness 
previously  taken  by  opposite  party  not  waiver  of  objection  to  witness  as  incompe- 
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tent;  Brackney  v.  Fogle,  156  Ind.  538,  GO  N.  E.  303,  holding  failure  to  call  at 
tending  physician  to  testify  to  soundness  of  mind  of  testatrix  cannot  be  com- 
mented on  by  counsel  nor  considered  by  jury;  City  of  Warsaw  v.  Fisher,  24  Ind. 
App.  53,  55  N.  E.  42  (dissenting  opinion),  majority  holding  defendant's  counsel 
in  action  for  personal  injury  may  comment  on  omission  of  plaintiff  to  call 
physician  attending  him. 

7  L.  R.  A.  693,  TODD  v.  OVIATT,  58  Conn.  174,  20  Atl.  440. 
Rifflits  of  •nrvflvinir  linsband  or  -wife  In  other's  real  estate. 

Cited  in  Ward  v.  Ives,  75  Conn.  601,  54  Atl.  730,  denying  existence  of  curtesy 
in  lands  of  which  wife  has  only  an  estate  in  remainder  expectant  upon  life  estate 
in  another,  which  did  not  terminate  during  coverture. 

Cited  in  note  (11  L.  R.  A.  826)  on  tenancy  by  the  curtesy  in  wife's  estate. 

Distinguished  in  Greene  v.  Huntington,  73  Conn.  113,  46  Atl.  883,  holding  stat- 
ute giving  widow  dcwer  in  real  estate  of  which  husband  died  "possessed,"  in- 
cludes equitable  remainders  in  fee,  although  possession  held  in  trust. 

7   L.  R.  A.   701,  OHIO  SOUTHERN  R.  CO.  v.  MOREY,  47   Ohio  St.   207,  24 
N.  £.  269. 

Actions;  Jurisdiction  of  persoi|. 

Cited  in  Kinsey  v.  Burgess  Steel  &  Iron  Works,  4  Ohio  N.  P.  294,  holding  cor- 
poration organized  within  state  cannot  be  sued  in  county  where  its  agents  are 
temporarily  transacting  business,  but  in  which  it  has  no  permanent  office  or 
agency;  Long  v.  Newhouse,  57  Ohio  St.  370,  49  N.  E.  79,  holding  want  of  juris- 
diction of  person  of  defendant  cannot  be  raised  in  answer  after  repeated  motions 
attacking  complaint;  American  Mut.  L.  Ins.  Co.  v.  Mason,  159  Ind.  20,  64  N.  £. 
525,  holding  filing  of  answer  to  the  merits,  waiver  of  objections  to  jurisdiction  of 
the  person. 

Liability  for  acts  of  Independent  contractor. 

Cited  in  Fisher  v.  Tryon,  15  Ohio  C.  C.  557,  holding  liability  of  owner  for  neg- 
ligence of  independent  contractor  depends  on  whether  injury  reasonably  antici- 
pated, if  proper  care  not  used;  Pittsburgh,  C.  &  St.  L.  R,  Co.  v.  Shields,  47  Ohio 
St.  393,  8  L.  R.  A.  466,  21  Am.  St.  Rep.  840,  24  N.  E.  658,  holding  inability  of 
master  to  shift  responsibility  for  acts  of  servants  rests  on  principle  holdini; 
owner  liable  for  negligence  of  independent  contractor;  Steinbock  v.  Covington 
&  C.  Bridge  Co.  4  Ohio  N.  P.  230;  Covington  &  C.  Co.  v.  Patrick,  5  Ohio  N.  P. 
375,  and  Covington  &  C.  Bridge  Co.  v.  Steinbrock,  61  Ohio  St.  228,  76  Am.  St. 
Rep.  375,  55  N.  E.  618,  holding  legal  duty  of  owner  causing  burned  wall  to  be 
removed,  to  have  work  protected,  cannot  be  delegated;  Wertheimer  v.  Saunders, 
95  Wis.  579,  37  L.  R.  A.  148,  70  N.  W.  824,  holding  landlord,  putting  on  new 
roof  at  request  of  tenant,  bound  to  see  due  care  used  to  prevent  injury  from 
elements;  Reuben  v.  Swigart,  15  Ohio  C.  C.  577,  holding  owner  not  relieved  from 
liability  for  contractor  depositing  building  material  in  street,  tmder  permission 
granted  owner  on  condition  that  same  be  guarded  and  lighted;  Gable  v.  Toledo. 
16  Ohio  C.  C.  524,  holding  city  liable  for  injury  from  falling  into  unguardeti 
excavation  in  street,  made  by  its  authority,  although  work  done  by  independent 
contractor;  Morris  v.  Woodburn,  57  Ohio  St.  335,  48  N.  E.  1097,  holding  owner 
constructing  vault  under  sidewalk  liable  for  injury  arising  from  defective  cover 
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ing  during  construction;  Hawver  v.  Whalen,  49  Ohio  St.  80,  14  L.  R.  A.  835,  29 
N.  £.  1049,  holding  person  causing  lot  to  be  excavated  next  to  sidewalk  cannot 
shift  duty  to  guard  excavation  by  letting  work  to  independent  contractor; 
Bonaparte  v.  Wiseman,  89  Md.  21,  44  L.  R.  A.  484,  42  Atl.  918,  holding  owner 
liable  for  damages  to  adjacent  premises  from  negligence  of  contractor  making 
excavation  for  building;  Cameron  v.  Oberlin,  19  Ind.  App.  147,  48  N.  E.  386, 
holding  owner  employing  person  to  clear  land  liable  for  damage  from  his  negli- 
gence in  permitting  fire  to  escape  to  adjacent  premises;  Thompson  v.  Lowell, 
L.  &  H.  Street  R.  Co.  170  Mass.  582,  40  L.  R.  A.  347,  64  Am.  St.  Rep.  323,  49 
N.  E.  913,  holding  exhibition  provided  by  independent  contractor  will  not  relieve 
employer  from  responsibility,  if  of  nature  likely  to  cause  injury,  unless  guarded 
against;  Jacobs  v.  Fuller  &  H.  Co.  67  Ohio  St.  70,  65  N.  E.  617,  holding  master 
liable  for  injury  to  inexperienced  employee  put  to  work  on  dangerous  machine 
without  instructions,  though  employed  by  foreman;  Strong  v.  Pickering  Hard- 
ware Co.  9  Ohio  C.  C.  252,  raising  question  whether  owner  liable  for  injury  to 
person  falling  over  board  erected  across  sidewalk  during  repair  of  building, 
though  work  done  by  independent  contractor;  Davis  v.  Summerfield,  133  N.  C. 
329,  63  L.  R.  A.  496,  45  S.  E.  654,  holding  that  owner  cannot  escape  liability 
for  injury  to  neighbor's  building  through  excavation,  by  letting  work  to  inde- 
pendent contractor;  Reilly  v.  Chicago  &  N.  W.  R.  Co.  122  lowa,  528,  98  N.  W. 
464,  holding  railroad  company  not  liable  for  injury  to  employee  of  independent 
contractor  due  to  latter's  negligence;  Hoff  v.  Shockley,  122  Iowa,  728,  64  L.  R.  A. 
542,  98  N.  W.  573,  holding  owner  not  liable  for  negligence  of  independent  con- 
tractor in  failing  to  barricade  sand  in  street. 

Cited  in  note  (14  L.  R.  A.  828)  on  exceptions  to  rule  that  employer  not  liable 
for  act  of  independent  contractor. 

Distinguished  in  Leavitt  v.  Bangor  &  A.  R.  Co.  89  Me.  519,  36  L.  R.  A.  384, 
36  Atl.  998,  holding  railroad  employing  person  to  clear  timber  from  right  of 
way,  and  furnishing  cooking  car,  not  liable  for  damage  from  fire  set  by  cooking 
car;  Independence  v.  Slack,  134  Mo.  76,  34  S.  W.  1094,  holding  owner  not  liable 
for  injury  to  person  falling  over  stone  left  in  street  by  independent  contractor 
employed  to  lay  sidewalk;  Clark  v.  Northern  P.  R.  Co.  59  L.  R.  A.  512,  holding 
railroad  permitting  circus  to  exhibit  on  land  adjoining  switch  yard,  not  charge- 
able with  duty  of  exercising  care  to  protect  public  from  dangers  incident  to 
crossing  yard. 
Injury  to  trespasser*. 

Distinguished  in  Clark  v.  Northern  P.  R.  Co.  29  Wash.  147,  59  L.  R.  A.  508, 
69  Pac.  636,  holding  railroad  company  not  liable  for  injury  to  minor  crossing 
tracks,  as  short  cut  to  circus  on  company's  grounds. 

7  L.  R.  A.  705,  SNODDY  v.  AMERICAN  NAT.  BANK,  88  Tenn.  573,  17  Am.  St. 
Rep.  919,  13  S.  W.  127. 

Validitr  of  negotiable  paper  griTen  for  ^Ueiral  consideration. 

Cited  in  Irwin  v.  Marquett,  26  Ind.  App.  393,  84  Am.  St.  Rep.  297,  59  N.  E.  38, 
holding  check  given  in  payment  of  bet  made  at  cards  void  under  statute  in  liands 
of  bona  fide  holder;  Citizens'  State  Bank  v.  Nore  (Neb.)  60  L.  R.  A.  738,  63 
N.  W.  160,  holding  note  for  medical  services  by  unlicensed  practitioner  valid  in 
liands  of  bona  fide  holder. 
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Cited  in  footnotes  to  Drinkall  v.  Movius  State  Bank,  57  L.  R.  A.  341,  which 
holds  title  to  cashier's  check  acquired  by  payee's  indorsement  to  gambler  in 
payment  for  chips  to  be  used  in  gambling,  defective;  Ullman  v.  St.  Louis  Fair 
Asso.  56  L.  R.  A.  606,  which  denies  right  to  abandon  partly  executed  illegal 
bookmaking  contract  for  specified  period,  and  recover  back  pro  rata  amount  of 
money  paid. 

Cited  in  note  (16  L.  R.  A.  46)  on  rights  of  bona  fide  purchaser  of  note  declared 
void  by  statute. 

Distinguished  in  Bohon  v.  Brown,  101  Ky.  362,  38  L.  R.  A.  505,  72  Am.  St 
Rep.  420,  41  S.  W.  273,  holding  under  statute  requiring  note  taken  for  patent 
right  to  have  words  "Peddler's  note"  written  across  face,  note  given  for  patent 
right,  without  such  indorsement,  not  void  in  hands  of  innocent  purchaser,  where 
it  does  not  appear  sale  was  by  peddler. 

Invalid! ty  of  aramlnfr  contracts. 

Cited  in  footnotes  to  Appleton  v.  Maxwell,  55  L.  R.  A.  93,  which  d^es  right 
of  action  for  money  loaned  to  be  used  in  gambling;  Booth  v.  People,  50  L.  R.  A. 
762,  which  sustains  statute  making  unlawful,  options  for  sale  of  commodiiiea 
which  have  been  subject  of  gambling  operations ;  Central  Stock  &  Grain  Exchange 
v.  Bendinger,  56  L.  R.  A.  875,  which  holds  broker  liable  to  refund  to  principal 
money  illegally  taken  from  agent  as  margins  on  gambling  transaction;  First 
Nat.  Bank  v.  Carroll,  8  L.  R.  A.  275,  which  holds  guaranty  that  cattle  will  sell 
at  specified  price  in  consideration  of  receiving  all  above  such  price,  gambling 
contract;  Jemison  v.  Citizens  Sav.  Bank,  9  L.  R.  A.  708,  which  holds  specu- 
lative dealing  in  cotton  futures  by  savings  bank,  ultra  vires;  Olson  v.  Sawyer 
Groodman  Co.  53  L.  R.  A.  648,  which  holds  void,  agreement  to  debit  and  credit 
on  accounts  due  employees,  their  winnings  at  card  games  with  each  other ;  Pope 
v.  Hanke,  28  L.  R.  A.  568,  which  holds  comity  does  not  require  execution  of  law 
against  public  policy. 

Stock  araiubllnflr  contracta. 

Cited  in  footnote  to  Baxter  v.  Deneen,  64  L.  R.  A.  949,  which  holds  that  equity 
will  not  aid  party  to  stotk  gambling  contract  to  recover  margins  deposited  by 
broker. 

7  L,  R.  A.  706,  CARTWRIGHT  v.  DICKINSON,  88  Tenn.  476,  12  S.  W.  1030. 

Stock  •vbacrlptlon  contract. 

Approved  in  Greenbrier  Industrial  Exposition  v.  Rodes,  37  W.  Va.  740,  17 
S.  E.  306,  holding  signing  and  acknowledging  statutory  agreement  for  organiza- 
tion of  corporation,  binding  when  company  incorporated  and  organized;  Ban- 
nister v.  Wallace,  14  Tex.  Civ.  App.  455,  37  S.  W.  250,  holding  obligor  not 
released  from  convict  bond  because  of  agreement  with  person  presenting  same, 
for  others'  signatures  not  obtained. 

Cited  in  footnote  to  Ely  ton  Land  Co.  v.  Birmingham  Warehouse  &  Elevator 
Co.  12  L.  R.  A.  307,  which  holds  subscribers  liable  to  creditors  where  stock  paid 
for  by  conveyance  of  land  worth  only  amount  assumed  by  corporation. 

Cited  in  notes  (33  L.  R.  A.  596)  as  to  withdrawal  of  subscription  for  shares 
of  corporation;  (10  L.  R.  A.  707)  as  to  notice  to  agent  being  notice  to  principal; 
(61  L.  R.  A.  627)  on  right  of  corporation  to  purchase  its  own  shares  of  stodc. 

Distinguished  in  First  Nat.  Bank  v.  Peoria  Watoh  Co.  191  111.  134,  60  N.  E. 
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^59,  holding  subscriber  for  capital  stock  surrendered  without  payment  for  in 
full,  upon  resale  not  liable;  Hudson  Real  Estate  Co.  v.  Tower,  161  Mass.  14,  42 
Am.  St.  Rep.  379,  36  N.  E.  680,  holding  that  subscriber  to  capital  stock  may 
withdraw  before  corporation  organized  upon  giving  due  notice. 

SIEect  of  mistake  of  Iatf. 

Cited  in  footnote  to  Atherton  v.  Roche,  55  L.  R.  A.  591,  which  denies  power  to 
Teform  deed  to  daughter  and  husband  and  ''their"  heirs  so  as  to  include  all  heirs- 
of  her  body. 

Increase  of  capital  stock  by  by-lavr. 

Cited  in  Union  R.  Co.  v.  Sneed,  99  Tenn.  6,  41  S.  VV.  364,  holding  increase 
of  capital  stock  by  mere  resolution  of  board  of  directors,  void;  Ross-Meehan 
Brake  Shoe  Foundry  Co.  v.  Southern  Malleable  Iron  Co.  72  Fed.  961,  holding 
increase  of  capital  stock  by  mere  resolution  of  stockholders,  void;  Peck  v. 
Elliott,  38  L.  R.  A.  622,  24  C.  C.  A.  432,  47  U.  S.  App.  605,  79  Fed.  16,  holding 
increase  of  capital  stock  by  amendment  of  by-laws,  valid  where  corporation 
authorized  to  fix  same  by  by-laws. 
Issuance  of  certificate  as   affeotlns  stockkolder's   status. 

Cited  in  Sherwood  v.  Illinois  Trust  &  Sav.  Bank,  195  111.  118,  88  Am.  St.  Rep. 
183,  62  N.  E.  835,  holding  that  issuance  of  certificate  of  stock  not  necessary  to 
status  as  stockholder. 
^Subscriptions  for  nnantborlsed  stock. 

Cited  in  note  (38  L.  R.  A.  616)  as  to  power  to  increase  capital  stock  of  cor- 
porations. 

7  L.  R.  A.  711,  SCHROEDER  v.  GALLAND,  134  Pa.  277,  19  Am.  St.  Rep.  601, 

19  Atl.  632. 
Subcontractor's  Hen. 

Explained  in  Nice  v.  Walker,  153  Pa.  124,  31  W.  N.  C.  523,  34  Am.  St.  Rep. 
^88,  25  Atl.  1065,  holding  lien  may  be  filed  whenever  not  expressly  or  by  necessary 
implication  prohibited  in  contract. 

Cited  in  Herrell  v.  Donovan,  7  App.  D.  C.  340,  and  Wilkinson  v.  Brice,  148 
Pa.  155,  30  W.  N.  C.  31,  23  Atl.  982,  holding  lien  invalidated  by  contractor's 
«tipulation  to  file  no  lien;  Ballman  v.  Heron,  160  Pa.  385,  34  W.  N.  C.  139,  28 
Atl.  914,  holding  stipulation  to  file  no  lien,  in  building  contract  between  coten- 
ants,  invalidates  liens  in  absence  of  fraud;  Tebay  v.  Kirkpatrick,  146  Pa.  124,. 
29  W.  N.  C.  186,  23  Atl.  318,  and  Fidelity  Mut.  Life  Asso.  v.  Jackson,  1G3  Pa. 
209,  34  W.  N.  C.  465,  43  Am.  St.  Rep.  789,  28  Atl.  883,  holding  agreement  to 
keep  building  free  from  liens  equivalent  to  contract  not  to  file  or  permit  filing 
of  same;  Bolton  v.  Hey,  148  Pa.  157,  23  Atl.  973,  Affirming  10  Pa.  Co.  Ct.  381, 
holding  contract  stipulation  for  payment  upon  release  of  liens,  and  delivery 
free  of  liens,  implied  agreement  not  to  file  same,  binding  on  subcontractor; 
Bolton  v.  Hey,  168  Pa.  419,  31  Atl.  1097,  holding  judgment  in  first  action  con- 
clusive in  second  action  to  enforce  lien;  Waters  v.  Wolf,  162  Pa.  156,  34  W.  N.  C. 
410,  42  Am.  St.  Rep.  815,  29  Atl.  646;  holding  statute  June  8,  1891,  making 
•contractor's  agreement  concerning  liens  immaterial  in  absence  of  subcontractor's 
assent  unconstitutional;  Dersheimer  v.  Maloney,  143  Pa.  536,  22  Atl.  813,  hold- 
ing subcontractor  precluded  from  lien  by  stipulation  of  contractor  that  owner 
not  accountable  in  any  manner  for  materials;  Morris  v.  Ross,  184  Pa.  243,  38 
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Atl.  1084,  holding  prohibition  against  liens  operative  in  spite  of  other  provi- 
sions protecting  owner  against  liens;  Rhine  v.  Mauk,  21  Pa.  Co.  Ct.  345.  14 
Montg.  Co.  L.  Rep.  198,  holding  contractor's  stipulation  against  liens  binding 
though  written  contract  embodying  provision  not  executed  at  time;  McElroy  v. 
Braden,  152  Pa.  81,  31  W.  N.  C.  198,  25  Atl.  235,  holding  parol  stipulation  of 
contractor  against  liens  binding  on  subcontractors;  Benedict  v.  Hood,  134  Pa. 
292,  19  Am.  St.  Rep.  698,  19  Atl.  635,  holding  change  of  building  plans  does 
not  alter  obligation  of  subcontractor's  bond  to  owner  for  performance  without 
filing  liens;  Bohem  v.  Seabury,  141  Pa.  597,  21  Atl.  674,  holding  successor  to 
contracting  partnership  cannot  file  lien  under  contract  without  showing  assign- 
ment thereof;  Bevan  v.  Thackara,  143  Pa.  200.  28  W.  N.  C.  477,  24  Am.  St.  Rep. 
529,  22  Atl.  873,  holding  material  man  cannot  recover  for  supplies  to  stable  on 
claim  against  house,  where  they  were  erected  under  separate  contracts  of  which 
owner  was  ignorant;  Commonwealth  Title  Ins.  &  T.  Co.  v.  Ellis,  44  W.  X.  C. 
429,  holding  stipulation  against  filing  liens  by  subcontractor  "or  any  person^ 
precludes  contractor,  though  owner  otherwise  protected  against  him. 

Cited  in  footnotes  to  Smith  v.  Neubauer,  33  L.  R.  A.  685,  which  authorizes 
lien  for  materials  furnished  to  subcontractors  as  well  as  to  contractors;  High- 
tower  V.  Bailey;  49  L.  R.  A.  255,  which  sustains  lien  to  subcontractors  or  mate- 
1  iai  men  -irrespective  of  notice  of  claim  or  state  of  account  between  owner  and 
principal  contractor;  Steger  v.  Arctic  Refrigerating  Co.  11  L.  R.  A.  580,  which 
holds  lien  for  laying  pipes  on  land  of  strangers  for  refrigerating  company  enforce- 
able against  entire  plant  of  company. 

Cited  in  notes  (12  L.  R.  A.  35)  on  priority  of  mechanics'  lien  over  subsequent 
liens;  (20  L.  R.  A.  565)  on  payment  to  contractors  or  subcontractors  as  affecting 
liens  of  subordinate  claimants;  (13  L.  R.  A.  703)  on  legislative  intent  in  New 
York  mechanics'  lien  law  of  1885. 

Distinguished  in  Evans  v.  Grogan,  153  Pa.  122,  25  Atl.  804.  and  Loyd  v. 
Krause,  147  Pa.  403,  23  Atl.  602,  holding  filing  of  lien  not  precluded  by  contract 
exempting  owner  from  personal  claim,  and  providing  that  final  payment  shall 
be  withheld  until  "complete  release  of  liens;"  Schmid  v.  Palm  Garden  Improv. 
Co.  162  Pa.  217,  34  W.  N.  C.  463,  29  Atl.  727;  Murphy  v.  Morton,  139  Pa.  346, 
20  Atl.  1049;  Murphy  v.  Ellis,  11  Pa.  Co.  Ct.  303,  1  Pa.  Dist.  R.  399,  holding 
contract  for  building  and  delivery  of  house  free  of  liens  does  not  preclude 
material  man  from  filing  same;  Taylor  v.  Murphy,  148  Pa.  340,  30  \V.  X.  C.  28, 
33  Am.  St.  Rep.  825,  23  Atl.  1134,  holding  contractor's  agreement  to  **release 
and  discharge"  property  of  liens  does  not  prevent  filing  of  same;  Jarvis  v.  State 
Bank,  22  Colo.  316,  55  Am.  St.  Rep.  129,  45  Pac.  505,  holding  subcontractor  not 
precluded  from  filing  lien  by  contractor's  waiver  of  lien  and  agreement  to  defend 
owner  therefrom;  Willey  v.  Topping,  146  Pa.  430,  23  Atl.  335,  holding  material 
roan  not  affected  by  contractor's  release  from  liens  executed  after  original  con- 
tract, though  before  materials  supplied;  Cook  v.  Murphy,  150  Pa.  43,  30  W.  N.  C. 
336,  24  Atl.  630,  holding  supplementary  contract  does  not  affect  lien  under  origi- 
nal contract,  where  not  brought  to  subcontractor's  notice;  McCollum  v.  Riale, 
163  Pa.  608,  43  Am.  St.  Rep.  816,  30  Atl.  282,  holding  material  man  entitled  to 
lien  though  owner  secretly  sold  property  and  agreed  to  build  without  permitting 
liens;  Aste  v.  Wilson,  14  Colo.  App.  326,  59  Pac.  846,  upholding  subcontractor's, 
right  to  file  lien  where  contractor  has  right  thereto,  though  contract  prohibits 
same  in  favor  of  subcontractor:  Ditto  y.  Jackson,  3  Colo.  App.  283,  33  Pac.  SU 


holding  complaint  on  foreclosure  of  mechanic's  lien  not  demurrable  where  owner's 
indebtedness  to  contractor  alleged;  Connell  v.  Ker,  9  Pa.  Diet  R.  146,  IT  Lane. 
L.  Rev.  207,  holding  builder's  contract  duly  recorded  not  part  of  court  record  on 
motion  to  strike  off  subcontractor's  lien ;  Ricbards  v.  Waldron,  8  Macke;,  590, 
holding  lien  of  unrecorded  trust  deed  superior  to  subsequent  mechanics'  liens; 
Kcim  V.  McRoberts,  IB  Pa.  Super.  Ct.  170,  holding  description  of  building  m 
contract  as  old  or-  new  not  binding  on  subcontractor  in  filing  lien. 

Disapproved  in  Miles  v.  Coutts,  20  Mont.  SO,  40  Pac.  393,  holding  contractor's 
stipulation  against  liens  does  not  preclude  same  b;  subcontractor  not  assenting 
to  contract. 
Cobb*  1  tat l*B>IllT  «f  ncckaiile'B  lien  law. 

Cited  in  Barrett  v.  Millikan,  156  Ind.  514,  S3  Am.  -St.  Rep.  220,  60  N.  E.  310, 
holding  statute  creating  mechanics'  liens  not  taking  of  property  without  due 
process  of  law;  Jones  v.  Great  Southern  Fireproof  Hotel  Co.  30  C.  C.  A.  116,  58 
L'.  S,  App.  397,  86  Fed.  378,  holding  statute  giving  subcontractor  lien  to  extent 
of  contract  price  irrespective  of  payments  to  contractor  on  terms  of  contract 
constitutional)  Mallory  v.  La  Crosse  Abattoir  Co.  80  Wis.  186,  49  N.  W.  1071 
(dissenting  opinion),  majorit}'  holding  statute  giving  material  man  lien  irre- 
spective of  contractor's  agreement  on  payment  to  contractor  by  owner  consti- 
tutional. 

ConlntetB. 

Cited  in  McCoul's  Estate,  28  Pa.  Co.  Ct.  172,  holding  compensation  for  en^- 
ncer's  plans  for  building  dependent  upon  acceptance  by  owner,  under  special 
t<Tms  of  contract. 

7  L.  R.  A.  715,  PEOPLE  ex  rel.  KEMMLER  v.  DURSTOX,  HO  N.  Y.  569,  16  Am. 

St.  Rep.  859,  24  N.  E.  6. 
Pr«Bni|»tlon  ot  eODalltntlonBlltr  of  •tBIole. 

Approved  in  MoGrath  v.  Grout,  69  App.  Div.  315,  74  N.  Y.  Supp.  782,  holding 
that  legislature  will  be  presumed  to  have  acted  within  limits  of  authority  in 
passing  act;  Rathbone  v,  Wirth,  150  N.  Y.  509,  34  L.  R,  A,  426,  45  N.  E.  15, 
Affirming  6  App.  Div.  284,  40  N.  Y.  Supp,  535  (dissenting  opinion),  a»  to  neces- 
sity of  upholding  statute  unless  clearly  and  substantially  in  conflict  with  con- 
stitution; Bell  V.  Gaynor,  14  Misc.  339,  36  X.  Y.  Supp.  122  (dissenting  opinion) 
as  to  presumption  in  favor  of  constitutionality  of  act;  New  York  v.  Chelsea 
Jute  Mills,  43  Misc.  269,  88  N.  Y.  Supp.  10S5,  upholding  constitutionality  of 
act  prohibiting  employment  of  children  under  fourteen  years  of  age  during 
school  terms;  People  v.  Lochner,  177  N.  Y.  1.59,  69  N.  E.  373,  upholding  con- 
alitutionality  of  act  limiting  hours  of  labor  in  bakeries;  Tenement  House 
Department  v.  Moeschen,  89  App.  Div.  536,  85  N.  Y.  Supp.  704,  upholding- 
constitutionatity  of  act  requiring  tenement  house  school  sinks  to  be  replaced  by 
individual  water  closets;  People  ftr  rel.  Metropolitan  Street  R.  Co.  v.  State  lax 
Comrs.  174  N.  Y.  446,  63  L.  R.  A.  894,  67  N.  E.  69,  holding  right  of  local  self- 
government  not  violated  by  imposing  duty  of  assessing  tax  on  special  franchises 
upon  state  officers. 
EstrlBBlo   evidence   ot   nBcoBBtltBtlaBBlltr    of  net. 

Cited  in  Waterloo  Woolen  Mfg.  Co.  v.  Shanahan,  128  N.  Y.  360,  14  L.  R.  A. 
485,  28  N.  E.  35B,  holding  that  purpose  ot  legislature  to  appropriate  public- 
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money  for  benefit  of  individual  cannot  be  determined  by  court  on  testimony  of 
•expert  witness  where  the  act  itself  states  purpose  to  be  enlargement  of  public 
•canal. 

Cited  in  note  (14  L.  R.  A.  459)  as  to  consideration  of  extrinsic  evidence  to 
«how  unconstitutionality  of  statute. 

Cruel  and  nnvsnal  panlalinients. 

Approved  in  Storti  v.  Ck)m.  178  Mass.  553,  52  L.  R.  A.  522,  60  N.  E.  210, 
holding  electrocution  not  cruel  or  unusual  punishment;  People  v.  Kemmler,  119 
N.  Y.  586,  24  N.  E.  9,  raising  without  deciding  question  of  validity  of  sentence 
to  death  by  electrocution. 

Cited  in  footnote  to  Com.  v.  Murphy,  30  L.  R.  A.  734,  which  sustains  statute 
imposing  imprisonment  for  life  for  criminal  intimacy  with  girl  under  sixteen. 

Cited  in  note  (35  L.  R.  A.  575)  as  to  cruel  and  unusual  punishments. 

■Conclaslveness  of  decision  aarninst  constitutionality. 

Cited  in  note  (39  L.  R.  A.  457)  as  to  decision  against  constitutional  right  as 
s,  nullity  subject  to  collateral  attack. 

7  L.  R.  A.  717,  PEOPLE  v.  DETROIT,  G,  H.  &  M.  R.  CO.  79  Mich.  471,  44 

N.  W.  934. 
JPencina:  track  and  maintalnlna:  sates. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Hughes,  2  Ind.  App.  78,  28  N.  E.  15S, 
holding  object  of  statutes  requiring  railroads  to  fence  is  as  much  to  diminish 
•danger  of  travel  as  to  provide  compensation  for  animals  injured. 

Cited  in  footnote  to  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Crown  Point,  35 
L.  R.  A.  684,  which  denies  power  of  town  to  compel  railroad  company  to  keep 
watchman  and  maintain  gates  at  crossing  at  own  expense. 

Cited  in  note  (39  L.  R.  A.  619)  on  municipal  control  over  nuisances  created 
^y  railroads  on  highways. 

7  L.  R.  A.  720,  LANG  v.  SALLIOTTE,  79  Mich.  505,  44  N.  W.  938. 
'When  arbitration  permissible. 

Cited  in  McCord  v.  Flynn,  111  Wis.  87,  86  N.  W.  668,  holding  submisaion  of 
<X)ntroversy  involving  specific  performance  of  contract  to  convey  interest  in 
land  in  compensation  of  services  not  void  under  statute  forbidding  submission 
«s  to  claim  to  estate  in  fee  or  for  life. 

Cited  in  note   (17  L.  R.  A.  211)   on  submission  to  arbitration. 

7  L.  R.  A.  722,  HANFORD  v.  ST.  PAUL  &  D.  R,  CO.  43  Minn.  104,  44  N.  W.  1144, 
Waters)  title  and  riffbts  of  riparian  proprietor. 

Cited  in  footnote  to  Webb  v.  Demopolis,  21  L.  R.  A.  62,  which  holds  riparian 
owner's  title  extends  to  low-water  mark  on  navigable  river. 

Cited  in  notes  (12  L.  R.  A.  677)  on  title  to  soil  under  navigable  rivers; 
(12  L.  R.  A.  636)  on  qualified  property  in  water  front;  (40  L.  R.  A.  647)  on 
private  contracts  respecting  wharves. 

Separation  of  riparian  risbts  from  sbore  lands. 

Cited  in  Bradshaw  v.  Duluth  Imperial  Mill  Co.  52  Minn.  62,  53  N.  W.  1066. 
holding  sale  of  submerged  land  by  riparian  proprietor  disassociates  shore  land 
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from  riparian  right;  Gilbert  v.  Eldridge,  47  Minn.  214,  13  L.  R.  A.  413,  49  N.  VV. 
ijJQt  holding  where  land  platted  beyond  shore  line,  conveyance  of  inland  block 
with  reference  to  plat  does  not  carry  with  it  right  to  submerged  blocks  and 
streets;  Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  20,  18  L.  R.  A.  690,  25  Atl.  718, 
holding  abutter's  private  right  of  use  and  occupation  in  public  water  is  severable 
from  estate  in  upland;  Northern  P.  R.  Co.  v.  Scott  &  H.  Lumber  Co.  73  Minn.  32, 
75  N.  W.  737,  holding  riparian  rights  originally  belonging  to  shore  block  marked 
-on  plat,  may  be  severed  therefrom  and  attached  to  submerged  land;  Duluth  v. 
St.  Paul  R,  Co.  49  Minn.  209,  51  N.  W.  1163,  holding  riparian  proprietor  may 
■convey  fee  in*  land  above  shore  line,  and  reserve  private  rights  in  land  under  water 
•originally  appurtenant  to  estate;  Gibson  v.  Kelly,  15  Mont.  424,  39  Pac.  517, 
holding  riparian  proprietor  may  maintain  action  for  recovery  of  land  between 
liigh  and  low  water  mark  from  one  in  possession  without  right. 

Cited  in  note  (40  L.  R,  A.  394)  on  separation  of  riparian  rights  from  upland. 

Distinguished  in  State  v.  St,  Paul  &  D.  R.  Co.  81  Minn.  424,  84  N.  W.  302, 
holding  riparian  rights  are  incident  to  shore  property,  having  no  separate  exist- 
-ence  until  severed  from  paramount  estate  by  act  of  owner;  Lake  Shore  &  M.  S. 
R.  Co.  V.  Piatt,  53  Ohio  St.  267,  29  L.  R.  A.  55,  41  N.  E.  243,  holding  alvean 
rights  are  incapable  of  separation  from  riparian  title  to  which  they  are  incident. 
RIlMirlaBL  rifflit*  foUo^fv  conveyance  of  riparian  entate. 

Cited  in  Minneapolis  Trust  Co.  v.  Eastman,  47  Minn.  304,  50  N.  W.  82,  holding 
•conveyance  of  submerged  land  above  low- water  mark  carries  with  it  right  to 
subsequent  alluvial  deposits;  Mills  v.  Evans,  100  Iowa,  716,  69  N.  W.  1043, 
holding  riparian  owner  on  navigable  lake  may  construct  pier  below  high-water 
mark. 

Cit«d  in  footnote  to  Prior  v.  Swartz,  18  L.  R.  A.  608,  which  holds  riparian 
right  to  build  wharves  not  destroyed  by  statute  designating  land  for  planting 
•oysters. 

Distinguished  in  St.  Anthony  Falls  Water  Power  Co.  v.  St.  Paul  Water  Comrs. 
168  U.  S.  367,  42  L.  ed.  604,  18  Sup.  Ct.  Rep.  157,  holding  grant  of  right  to  main- 
tain dams  and  sluices  in  river  subject  to  rights  of  navigation,  and  right  of  public 
to  divert  waters  for  public  use. 

7  L.  R.  A.  729,  GARDNER  v.  BUNN,  132  111.  403,  23  N.  E.  1072. 
Proof   of   exeentlon   of   povirer   of  attorney   or   confeaaion. 

Cited  in  Desnoyers  Shoe  Co.  v.  First  Nat.  :^ank,  188  111.  316,  58  N.  E.  994,  Af- 
iirming  89  111.  App.  585,  and  Oppenheimer  v.  Giershofer,  54  111.  App.  41,  holding 
judgment  by  confession  invalid  without  proof  of  execution  of  power  of  attorney; 
First  Nat.  Bank  v.  Havens  &  G.  Co.  61  111.  App.  225,  stating  proof  of  execution  of 
power  of  attorney  was  filed  in  compliance  with  rule  announced  in  main  case; 
Epstein  v.  Ferst,  35  Fla.  514,  17  So.  414,  holding  judgment  entered  without  proof 
of  execution  of  confession  of  judgment  invalid;  Matzenbaugh  v.  Doyle,  156  111. 
335,  40  N.  E.  935,  Affirming  56  III.  App.  345,  holding  authority  of  attorney  to 
•execute  cognovit  and  of  clerk  to  enter  judgment  should  fully  appear  from  papers, 
■and  cannot  be  supported  by  evidence  aliunde, 

"Whakt  mnst  be  llled. 

Cited  in  People  v.  Whitehead,  90  111.  App.  620,  holding  there  must  be  filed  with 
•clerk  declaration,  original  warrant  of  attorney,  affidavit  verifying  it,  and  plea 
<x>nfes8ing  amount  for  which  judgment  is  entered;  Snyder  Bros.  v.  Bailey,  165 
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HI.  453,  46  N.  £.  452,  holding  clerk  authorized  to  enter  judgment  on  declaration, 
warrant  of  attorney  valid  on  its  face,  proof  of  its  execution  and  plea  of  confession. 
Cited  in  note  (13  L.  R.  A.  800)  on  proof  necessar^'^  to  authorize  entry  of  judg- 
ment confessed  on  warrant  of  attorney. 

strict  conaf  n^'tion  of  poTirer. 

Cited  in  Graves  v.  Whitney,  49  111.  App.  442,  holding  authority  to  confess  judg- 
ment without  process  must  be  clearly  given  and  strictly  pursued;  J.  W.  Butler 
Paper  Co.  v.  Robbins,  151  111.  624,  38  N.  E.  153,  holding  power  conferred  by  res- 
olution on  president  of  corporation  to  borrow  money  and  secure  it#  repayment 
should  be  strictly  construed. 

Appearance  by  attorney  a«  conferring  Jarlsdictioi*. 

Cited  in  Ward  v.  White,  66  111.  App.  157,  holding  jurisdiction  of  person  ac- 
quired by  entry  of  appearance  by  attorney  in  fact. 

Confeiwion  statutory  proceedingr. 

Cited  in  Pond  v.  Simons,  17  Ind.  App.  87,  45  N.  E.  48,  as  holding  confession 
of  judgment  in  vacation  statutory  proceeding  in  derogation  of  common  law. 

Replevin. 

Cited  in  note  (55  L.  R.  A.  281)  on  right  to  replevy  property  from  levying 
cfficer. 

7  L.  R.  A.  731,  MOORE  v.  THORP,  16  R.  I.  655,  19  Atl.  321. 
AlloTirance  for  flmprovementa. 

Followed  in  Langley  v.  Langley,  19  R.  I.  506,  36  Atl.  1133,  holding  eotenant 
may  be  allowed  value  of  improvements  in  case  of  sale  or  division  of  property. 

Cited  in  Carson  v.  Broady,  56  Neb.  664,  71  Am.  St.  Rep.  691,  77  N.  W.  80, 
holding  on  partition  improvements  should  be  allotted  to  tenant  making  them; 
and  on  sale  proceeds  should  be  divided  after  deducting  sum  in  which  saleable 
value  increased  by  improvements;  Ward  v.  Ward,  40  W.  Va.  621,  29  L.  R,  A.  461. 
52  Am.  St.  Rep.  911,  21  S.  £.  746,  holding  on  sale  coparcener  making  improve- 
ments should  receive  amount  by  which  value  of  property  is  enhanced  and  balance 
should  be  divided;  Pulse  v.  Osborn,  30  Ind.  App.  636,  64  N.  E.  69,  raising,  but  not 
deciding,  question  whether  eotenant  entitled,  upon  partition  sale,  to  be  recom- 
pensed for  actual  amount  of  present  value  due  to  improvements. 

Cited  in  notes  (8  L.  R.  A.  290)  bn  allowance  for  improvements;  (29  L.  R.  A- 
449,  450,  452)  liability  of  cotenants  for  improvements. 

7  L.  R.  A.  733,  STATE  ex  rel.  TAYLOR  v.  EIDSON,  76  Tex.  302,  13  S.  W.  263. 
Incorporation  mm  affected  by  Inclusion  of  farming  on  -vacant   land. 

Followed  in  Ewing  v.  State,  81  Tex.  177,  16  S.  W.  872,  holding  incorporation 
invalid  which  embraced  area  of  10  square  miles,  8  of  which  was  farming  and 
unoccupied  land. 

Cited  in  State  v.  Baird,  79  Tex.  64,  15  S.  W.  98,  holding  incorporation  of  town 
will  not  be  dissolved  because  small  strip  of  agricultural  land  included  within  its 
limite;  McClesky  v.  State,  4  Tex.  Civ.  App.  323,  23  S.  W.  518,  holding  attempt 
to  include  unreasonable  amount  of  vacant  land  will  annul  attempted  incorpora- 
tion; Copeland  v.  St.  Joseph,  126  Mo.  433,  29  S.  W.  281,  holding  inclusion  of 
reasonable  amount  of  agricultural  land  permissible ;  Stat«  'ex  rel,  Perrin  v.  Hoard. 


■94  Tex.  529,  62  S.  W.  1054.  holding  Tex.  Rev.  Stat.  art.  580,  prohibiting  the  in- 
clusion for  taxation  of  lands  not  uned  for  town  purposes  embodies  rule  eKprpn^wd 
in  main  case;  Junction  City  School  v.  School  Dist.  Xo.  8  TruHteea,  31  Tex.  ia2, 
18  S.  W.  742,  holding  queatjon  whether  incorporated  territory  e 
reasonable  in  its  limits  depends  on  facts  of  each  case. 

Cited  in  note  (25  L.  R.  A.  TSBJ   on  phj-aical  characteristics  n 
nicipal  recognition. 

Distinguished  as  relating  to  incorporation  for  general  municipal  purposes  in 
Pinaon  v.  Vesey,  23  Tex.  Civ.  App.  03,  5fl  S.  W.  583,  which  related  to  incorpora- 
tion for  school  purposes  only. 

F  ret.  HESDERSOX  v .  LE  SCEL'R,  90  Mo.  552,   13 


7  L.  R.  A.  738,  CALLEX  v.  JUXCTION  CITY,  43  Kan.  627,  23  Pac.  052. 
Del^satloK  of  1esl*l>tlT'  poirtr* 

Followed  in  Huling  v.  Topelta,  44  Kan.  579,  24  Pac.  IIIO;  Emporin  v.  Ran- 
dolph, 50  Kan.  113,  42  Pac.  376;  Eskridge  v.  Emporia,  63  Kan.  369,  65  Pac 
694, — -holding  flnding  of  district  judge  as  to  extension  of  city  limits  a  judicial 
duty. 

Cited  in  Huria  v.  Kansas  City,  46  Kan.  745.  27  Pac.  143,  holding  power  to  ap- 
prove, disapprove,  or  modify  ordinance  e.xtending  city  limits,  not  a  delegation  of 
legislative  power;  Pelletier  v.  Ashton,  12  S.  D.  372.  81  N.  W.  735,  upholding  ri»;ht 
of  court  to  exclude  from  proposed  city  limits  large  tracts  of  cultivated  land; 
SUte  ex  rel.  Godard  v.  Johnson,  81  Kan.  841,  40  L.  R.  A.  874,  60  Pac.  1063  (dis- 
senting opinion),  majority  holding  statute  creating  court  of  visitation  uncon- 
stitutional as  commingling  legislative,  judicial,  and  executive  functions ;  Re 
North  Milwaukee,  03  Wis.  620.  831,  33  L.  R.  A.  643,  87  N.  W.  1033  (dissenting 
opinion),  majority  holding  determination  of  what  territory  should  be  included 
in  extending  city  limits  exercise  of  legislative  power ;  Hutchinson  v.  Leimbach 
(Kan.)  63  L.  R.  A.  631,  footnote,  p.  630,  74  Pac.  538,  holding  act  permitting  re- 
moval of  territor}'  from  corporate  limits  of  city,  upon  petition,  unconstitutional. 

Cited  in  footnote  to  Re  North  Milwaukee,  33  L.  R.  A.  638,  which  holds  void 
act  requiring  court  to  determine  whether  or  not  territory  should  be  incorporated 
as  village. 

Cited  in  note  (11  L.  R.  A.  779)   on  extension  of  city  limits. 

Disapproved  in  Re  North  Milwaukee,  93  Wis.  625,  33  L.  R.  A.  642,  87  N.  W. 
1033,  holding  act  of  determining  the  advi»ahility  of  incorporation  and  Axing 
boundaries  not  determination  of  question  of  fact,  but  exercise  of  legislative  dis- 

Gencral    Iswa. 

Cited  in  Conklin  v.  Hutchinson,  65  Kan.  534.  70  Pac.  537,  conceding  that  pro- 
visions for  organization  of  cities  must,  under  state  Constitution,  be  made  by 
general  law;  Paul  v.  Walkerton.  150  Ind.  570.  .50  N.  E.  725,  to  point  general 
laws  imposing  conditions  on  annexation  of  territory,  and  vesting  power  in  boards 
or  courts  to  determine  question,  are  valid. 

Cited  in  note  (27  L.  R.  'A.  743)   on  annexation  by  special  law. 
Dne   |i  roc  van  ot  law. 

Cited  in  note  (27  L.  R.  A.  743)  on  taking  property  without  due  process  of  law. 
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7  L.  R.  A.  740,  BROCKWAY  v.  PETTED,  70  Mich.  620,  45  N.  W.  61. 
Liability  of  iiiiretr  on  liquor  bond. 

Cited  in  Coleman  v.  People,  78  111.  App.  215,  holding  liability  of  sureties  oi» 
liquor  dealer's  bond  continues  during  time  mentioned  in  bond;  Wright  v.  Treat, 
83  Mich.  115,  47  N.  W.  243,  holding  surety  on  liquor  bond  not  discharged  by  re- 
moval from '  corporation  limits,  nor  because  principal  notified  to  file  new  bond 
and  discontinue  business  in  meantime. 

Cited  in  note  (10  L.  R.  A.  81,  82)  as  to  liquor  bonds. 

Recital  as  coTrenant  or  promiiic. 

Distinguished  in  Monks  v.  Provident  Inst,  for  Savings,  64  N.  J.  L.  89,  44  Atl. 
968,  holding  recital  will  not  constitute  covenant  or  promise  unless  such  was  in- 
tention of  parties,  and  it  must  contain  all  the  elements  of  a  contract. 

Eatoppel. 

Cited  in  Lyon  Bros.  &  Co.  v.  Stem,  K.  &  B.  110  La.  478,  34  So.  641,  holding 
corporation  and  surety,  in  action  on  auctioneer's  bond,  estopped  from  asserting 
that  corporation  could  act  as  auctioneer. 

7  L,  R.  A.  743,  SANDERS  v.  BAGWELL,  32  S.  C.  238,  10  S.  E.  946. 
Effect   of   material   alteration. 

Approved  in  Richardson  v.  Fellner,  9  Okla.  521,  60  Pac.  270,  holding  note 
vitiated  by  material  alteration;  Sloan  v.  Latimer,  41  S.  C.  219,  19  S.  E.  491, 
holding  surety  discharged  by  extension  of  payment  with  privilege  of  payment 
before  maturity. 

Cited  in  footnotes  to  Gleason  v.  Hamilton,  21  L.  R.  A.  210,  which  holds  mort- 
gage not  invalidated  by  alteration  by  attorney  drawing  same  without  mortgagee's 
knowledge;  Brown  v.  Johnson  Bros.  51  L.  R.  A.  403,  which  holds  maker  released 
by  payee's  addition  of  name  of  other  person  as  comaker;  Rochford  v.  McGee,  61 
L.  R.  A.  335,  which  holds  removal  of  note  written  below  perforated  line  on 
application  for  insurance  material  alteration  rendering  it  void;  Simmons  v.  At- 
kinson &  L.  Co.  23  L.  R.  A.  599,  which  holds  insertion  of  words  "or  bearer"  and 
place  of  payment  a  material  alteration;  Foxworthy  v.  Colby,  62  L.  R.  A.  393, 
which  holds  insertion  of  word  "gold"  before  word  "dollars"  material  alteration. 

Cited  in  note  (13  L.  R.  A.  314)  that  party  producing  instrument  must  account 
for  alterations. 

Orlarlnal    consideration    bm   snpportinar   addendum. 

Approved  in  Harrell  v.  Parrott,  50  S.  C.  23,  27  S.  E.  521,  holding  new  promise 
to  pay  increased  rate  of  interest  supported  by  original  consideration. 

7  L.  R.  A.  745,  FOWLER  v.  ALLEN,  32  S.  C.  229,  10  S.  E.  947. 

Liability  of  conditional  •nretlea. 

Approved  in  Greenville  v.  Ormand,  51  S.  C.  71,  39  L.  R.  A.  853,  64  Am.  St.  Rep. 
663,  28  S.  E.  50,  holding  absence  of  sureties  on  note  given  to  maker  for  negotia- 
tion will  not  preclude  evidence  by  one  who,  after  payee's  refusal  to  discount  it, 
advanced  money  thereon;  Carter  v.  Moulton,  51  Kan.  15,  20  L.  R.  A.  311,  37 
Am.  St.  Rep.  259,  32  Pac.  633,  holding  one  of  several  makers  of  negotiable  note 
perfect  in  form,  executed  by  several  persons,  presumed  authorized  to  deliver; 
Sullivan  v.  Williams,  43  S.  C.  512,  21  S.  E.  642,  holding  sureties  on  attachment 
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bond  delivered  by  principals  to  innocent  obligee  estopped  to  show  forgery  of  sub- 
sequent si^^atures. 

7  L.  R.  A.  747,  MOYER  v.  DRUMMOND,  32  S.  C.  165,  17  Am.  St.  Rep.  850,  10- 

S.  E.  952. 
''Family"  'wlt^ln  homestead  laws. 

Approved  in  Scott  v.  Mosely  Bros.  54  S.  C.  378,  32  S.  E.  450,  holding  son  carinjr 
for  widowed  mother  head  of  family  under  homestead  law,  as  against  his  own  cred- 
itors; Holloway  v.  Holloway,  86  Ga.  579,  11  L.  R.  A.  519,  22  Am.  St.  Rep.  484, 
12  S.  E.  943,  holding  w^idow  supporting  husband's  children  by  former  wife  head 
of  family  under  homestead  law,  although  such  support  is  voluntary;  Re  Morrison, 
110  Fed.  735,  holding  single  man  residing  with  and  supporting  widowed  mother 
and  minor  brother  entitled  to  homestead  exemption  in  bankruptcy  as  head  of 
family;  Fant  v.  Gist,  36  S.  C.  578,  15  S.  E.  721,  holding  man  supporting  his  de- 
ceased wife's  niece,  who  spends  part  of  her  time  out  of  school  with  him,  entitled 
to  homestead  as  head  of  family;  Cross  v.  Benson  (Kan.)  64  L.  R.  A.  567,  foot- 
note, p.  560,  75  Pac.  558,  holding  grandchild  living  with  grandparents,  and  de- 
pendent upon  them  for  support,  member  of  their  family. 

Cited  in  footnotes  to  Bosquett  v.  Hall,  9  L.  R.  A.  351,  which  refuses  homestead 
exemption  because  of  residence  of  children  strangers  in  blood;  Wilkinson  v.  Mer- 
rill, 11  L.  R.  A.  632,  which  holds  householder  not  deprived  of  homestead  right  by 
death  of  entire  family. 

Cited  in  note  (9  L.  R.  A.  804)  as  to  homestead  exemption. 

Exemption   In   partnership   property. 

Approved  in  Dennis  v.  Kass,  11  Wash.  356,  48  Am.  St.  Rep.  880,  39  Pac.  650,. 
holding  partner  entitled  to  exemption  out  of  partnership  property  when  no  part- 
nership debts  remain  unpaid;  Adams  v.  Church,  42  Or.  274,  59  L.  R.  A.  785,  95 
Am.  St.  Rep.  740,  70  Pac.  1037,  holding  land  acquired  under  timber-culture  claim, 
and  conveyed  to  partnership,  not  liable  for  partnership  debts  contracted  prior  to 
issuance  of  final  certificate. 

Distinguished  in  Ex  parte  Xarish,  32  S.  C.  438,  11  S.  E.  298,  holding  partners, 
not  entitled  to  exemption  out  of  firm  assets  until  partnership  creditors  satisfied. 

7  L.  R.  A.  749,  WHITAKER  v.  RICHARDS,  134  Pa.  191,  19  Am.  St.  Rep.  684, 

19  Atl.  501. 
Sureties  I  Instrnment  slgrned  by  part  only  of  obllarors  named. 

Cited  in  Gleeson's  Estate,  192  Pa.  283,  44  W.  N.  C.  325,  73  Am.  St.  Rep.  808, 
43  Atl.  1032,  holding  omission  of  one  of  several  obligors  named  in  bond  to  join  in 
execution  not  defense  as  to  obligors  who  do  sign;  Snyder's  Estate,  7  Kulp,  415, 
holding  no  condition  implied  to  execution  by  each  of  several  obligors  in  bond 
that  same  shall  be  executed  by  all  persons  named  in  it,  before  it  becomes  binding 
upon  any;  Weissport  v.  Welsh,  6  Northampton  Co.  Rep.  246,  holding  omission  of 
tax  collector  to  sign .  official  bond  with  sureties  not  release  of  parties  signing; 
Hall  V.  Kintz,  13  Pa.  Co.  Ct.  27,  2  Pa.  Dist.  R.  617,  holding  attachment  bond 
signed  with  firm  name  and  by  one  partner  individually,  with  name  of  one  surety, 
sufficient;  Reed  v.  McGregor,  G2  Minn.  97,  64  N.  W.  88,  holding  surety  signing 
under  belief  that  another  person  named  in  bond  will  sign,  but  without  making 
signature  conditioned  on  such  person  signing,  is  bound;  Winters  v.  Robison,  14 
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Pa.  Co.  Ct.  265,  holding  existence  of  additional  seal  on  bond  not  sufficient  to 
charge  obligee  with  notice  that  signature  of  surety  is  on  condition  that  another 
signature  be  procured;  Byrod  v.  S^'eigart,  20  Lane.  L.  Rev.  276,  holding  note 
signed  on  condition  that  it  should  not  be  binding  unless  signed  by  others  named 
not  enforceable  unless  so  signed. 

Cited  in  footnote  to  Hurt  v.  Ford,  41  L.  R.  A.  823,  which  deni^  right  to  make 
subsequent  signature  of  another  person  essential  to  validity  of  note  delivered  to 
payee  or  his  agent. 

Cited  in  notes  (45  L.  R.  A.  325)  on  conditional  execution  of  contracts;  (8  L. 
R.  A.  735)   on  suretyship. 

Distinguished  in  Yohn  v.  Shumaker,  28  Pittsb.  L.  J.  N.  S.  127,  5  Pa.  Super.  Ct, 
322,  41  W.  N.  C.  30,  holding  surety  delivering  signed  obligation  to  payee,  with 
understanding  that  he  is  to  procure  signature  of  principal,  who  refuses  to  sign, 
not  bound. 

7   L.  R,  A.  750,  PEPPER  v.  CAIRNS,   133  Pa.   114,   19  Am.  St.  Rep.  625,   19 
Atl.  336. 

>I  Isapproprlatlon  of  money  by  aarent. 

Cited  in  Lerch  v.  Bard,  162  Pa.*  318,  34  W.  N.  C.  540,  29  Atl.  890,  holding  note 
not  necessarily  invalidated  for  want  of  delivery,  where  agent  for  lender  and  bor- 
rower deposited  proceeds  to  individual  account;  Kirchner  v.  Schmid,  7  Misc.  461. 
25  N.  Y.  Supp.  85,  holding  plaintiff  cannot  have  mortgage  canceled  which  hi^i 
agent  delivered  to  defendant  and  received  value  for;  Himes  v.  Herr,  13  Lane.  L. 
Rev.  15,  holding  fact  that  attorney  is  usually  employed  by  lender  to  receive 
^noneys  not  sufficient  authority  to  collect  in  particular  case. 

Declaration*  of  agrent  as  to  antliorlty. 

Cited  in  Harvey  v.  Schuylkill  Real  Estate  Title  Ins.  &  T.  Co.  24  Pa.  Co,  Ct 
599,  holding  authority  of  agent  not  provable  by  his  declarations. 

7  L.  R.  A.  752,  PIERCE  v.  CLELAND,  133  Pa.  189,  19  Atl.  352. 

Servitudes;    ^vhen   license  revocable. 

Cited  in  Willis  v.  Erie  City  Pass.  R.  Co.  188  Pa,  67,  41  Atl.  307,  holding  license 
irrevocable  when  licensee  has  expended  money  upon  faith  of  it;  Bryn  Mawr 
Hotel  Co.  V.  Baldwin,  12  Montg.  Co.  L.  Rep.  149,  holding  conveyance  of  part  of 
estate  implies  grant  or  reservation,  as  case  may  be,  of  apparent  servitudes  created 
by  vendor  in  favor  of  one  portion  against  another,  if  intended  to  be  permanent; 
Allegheny  Nat.  Bank  v.  Reighard,  32  Pittsb.  L.  J.  N.  S.  52,  holding  common  en- 
trance to  two  buildings  on  adjoining  lots  to  be  in  nature  of  easement  usable  as 
long  as  building  stood;  Western  U.  Teleg.  Co.  v.  Pennsylvania  Co.  129  Fed.  8.>S. 
holding  that  license  in  writing  to  occupy  lands  of  railroad  company  for  telegraph 
line,  when  ripened  by  use  into  interest  in  realty,  becomes  nonrevocable. 

Cited  in  notes  (10  L.  R.  A.  487)  on  effect  of  executed  license;  (49  L.  R.  A, 
514)  on  revocability  of  license  to  maintain  burden  on  land,  after  licensee  in- 
curred expense. 

Distinguished  in  Baldwin  v.  Taylor,  166  Pa.  514,  31  Atl.  2.50,  holding  license 
to  adjoining  proprietor  to  use  stairway,  for  temporary  purpose,  in  consideration 
of  conveyance  of  land,  not  assignable. 


niclitB  of  parchuer  of  aerTlvnt  ratate. 

Cited  in  HunUr  v.  Wilcox,  23  Pa.  Co.  Ct.  194,  and  GeibU  v.  Smith,  US  Pa.  285, 
29  W.  N.  C.  4S7,  28  Am.  St.  Rep.  706,  23  At).  437,  holding  purchaser  of  real  es- 
tate takea  subject  to  eoutinuous  and  apparent  servitude,  in  absence  of  expresa 
reservation. 
Eqnitrt  JnrlBdletlaa. 

Cited  in  Manbeck  v.  Jones,  100  Pa.  ITS.  42  At).  536,  Affirming  21  Pa.  Co.  Ct. 
304,  liolding  equity  wilt  enjoin  obstruction  of  public  liighway,  before  question 
-of  right  decided  at  law,  when  evidence  conclusive  as  to  existence  of  highway,  and 
action  for  damages  inadequate. 

7  L.  R.  A.  755,  BROOKHAVEN  v.  SMITH,  118  N.  Y.  834,  23  N.  E.  1002. 

Cited  in  Blumenauer  v.  O'Connor,  32  Wiac.  20,  BO  N.  Y.  Supp,  137,  refusing  to 
order  removal  of  encroaching  wall  where  line  practically  determined  by  plaintiff 
at  time  of  construction;  Bloch  v.  f^ammons,  37  Or.  604,  62  Pac.  290,  holding 
party  innocently  misre]! resenting  title  to  property  intending  to  influence  pur- 
flhftser  estopped  to  aa»ert  contrary  title;  Moore  v.  Erownfield,  10  Wash,  444,  39 
Pac.  113,  holding  party  in  honest  belief  that  title  in  government,  inducing  an- 
other to  settle  and  improve  land,  estopped  to  assert  title;  Wetmore  v.  Royal,  95 
MInD.  168,  60  N.  W.  504,  refusing  to  correct  mistaken  date  in  mechanic's  lien  rec- 
ord ae  against  purchaser  on  foreclosure  misled  thereby;  Hazard  v.  Wilson,  22 
]llisc.  401,  50  N.  Y.  Supp.  280,  holding  mortgagee  estopped  to  foreclose  against 
improved  acre  covered  by  mortgage  of  tract  where  unselccted  acre  released  for 
cash;  Teachers'  BIdg.  &  L.  Asso.  v.  Severance,  41  App.  Div.  316,  .18  N.  Y.  Supp- 
404,  holding  acquiescence  in  mortgagor's  deduction  of  interest  each  month  ior 
six  years  estops  association  to  deny  right;  Moore  v.  Nye,  49  N.  Y.  S.  R.  170,  21 
K.  Y.  Supp.  04,  holding  mortgagee  under  deed  absolute  in  form  estopped  by 
denial  of  interest  in  property  to  assert  title  against  mortgagor's  vendee;  Mattes 
V.  Frankel,  157  N.  Y.  609,  68  Am.  St.  Rep.  S04,  52  N.  E.  fiSS,  Reversing  flo  Hun, 
20tl,  20  N.  Y.  ISupp.  145,  holding  owner  of  adjoining  lots  estopped  to  deny  vendee's 
right  of  way  to  lot  sold,  where  pointed  out  during  negotiations,  though  not  in- 
cluded in  deed;  Williamson  v.  Jones,  30  W.  Va.  260,  25  L.  R.  A.  237,  10  S.  E, 
436,  holding  owner  causing  void  judicial  sale  of  land  and  receiving  proceeds  can- 
not attack  vendee's  title  after  improvements  made;  Morris  v.  Wheat,  8  App.  D. 
C.  387,  holding  party  granting  as  guardian,  but  warranting  in  own  right,  es- 
topped to  deny  grantee's  title;  Re  Turtler,  1  Misc.  71,  1  Power,  402,  23  N.  Y. 
Supp.  135,  holding  heir  assenting  to  payment  in  accordance  with  intent  of  testa- 
tor estopped  to  contest  executor's  account;  Williams  v.  Whittell,  69  App.  Div. 
348,  74  N.  y.  Supp.  820,  holding  party  receiving  benefits  under  sealed  agreement^ 
not  to  attack  will  estopped  to  assert  invalidity  (or  want  of  consideration ;  Craw- 
ford V.  Ornisbee,  6  App  Div.  52,  30  N.  Y.  Supp.  740,  holding  heir  estopped  from 
contesting  will,  where  conveyance  was  made  to  him  by  reversioner  on  strength  of 
his  statenient  .that  he  would  make  no  claim  against  the  estate;  Dovale  v.  Acker- 
mann,  30  N.  Y.  S.  R.  518,  15  N.  Y.  Supp.  106,  holding  party  obtaining  payments 
through  admission  that  payer  not  legally  liable  estopped  to  assert  liability; 
Munaon  v.  Magee,  22  App.  Div.  345,  47  N.  Y.  Supp.  042,  holding  party  acquiesc- 
ing in  apparent  valid  release  of  contract  estopped  to  assert  invalidity  against 
party  incurring  exjiense  in  reliance  thereon;  Dr.  David  Kennedy  Corp.  v.  Ken- 
L.  E.  A.  Au.— Vou  1.— 05. 
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iiedy,  .?6  App.  Div.  603,  55  N.  Y.  Supp.  917,  enjoining  party  selling  good  will  of 
patent-medicine   business   employing    his   name,    from    receiving   mail   addressc-d 
to  him;  Dwight  v.  Williams,  25  Misc.  670,  55  X.  Y.  Supp.  201,  holding  creditor? 
estopped  where  debtor  could  not  assert  invalidity  of  oral  contract  acted   upon 
by  third  parties;   Tobias  v.  Morris,   126  Ala.  551,  28  So.  517,  holding  estop|j^l 
for  jury  where  wife  made  deposit,  but  permitted  husband  to  give  check  signa- 
ture to  teller;  Krakauer  v.  Chapman,  16  App.  Div.  125,  45  N.  Y.  Supp.  127    (dis- 
senting opinion),  majority  holding  failure  of  creditor  for   two  months   to    no- 
tify party  authorizing  purchaser  to  draw  on  him  for  amount  of  purchase,  that 
first  draft  not  in  full,  works  no  estoppel;  Bank  of  Monongahela  Valley  v.  Wes- 
ton, 172  N.  Y.  267,  64  N.  E.  946,  holding  partner  permitting  use  of  firm  name 
as  accommodation  indorser  estopped  from  denying  validity  of  such  indorsement 
made  after  dissolution  of  partnership;   McGuire  v.  Hall,  78  App.  Div.   643,   80 
N.  Y.  Supp.   1139,  holding  owner  bound  by  arbitrary  agreement  with  architect 
as  to*  cost  and  exchange  value  of  building,  in  estimating  commissions;   Western 
New  York  &  P.  R.  Co.  v.  Rea,  83  App.  Div.  579,  81  N.  Y.  Supp.  1093,  holding 
owner,  inducing  lessee  to  believe  that  premises  were  owned  by  her  husband  and 
permitting  substantial  improvements,  estopped  to  deny  validity  of  lease;  Horton 
V.  Erie  Presening  Co.  90  App.  Div.  261,  85  N.  Y.  Supp.  503,  holding  subscriber 
of  funds  for  building  of  factory  estopped  from  avoiding  same  for  delay  in   con- 
j-truction,  where  he  permitted  building  to  go  on  without  protest;   Ifc  Turfler.  1 
Power,  402,  1  Misc.  71,  23  N.  Y.  Supp.   135,  holding  residuary  legatees,  assent- 
ing to  certain   payments,  estopped   from   claiming  they   were  made   illegally. 

Cited  in  footnote  to  Old  Times  Distillery  Co.  v.  Casey,  42  L.  R.  A.  466,  which 
liolds  right  to  enjoin  use  of  trade-mark  lost  by  ten  years*  delay. 

Cited  in  notes  (13  L.  R.  A.  270)  on  what  constitutes  equitable  estoppel;  (IS 
L.  R.  A.  271)   on  doctrine  of  estoppel  in  pais. 

Distinguished  in  Marden  v.  Dorthy,  160  N.  Y.  59,  46  L.  R.  A.  701,  54  N.  E. 
726,  holding  party  not  estopped  even  against  bona  fide  mortgagees  to  deny  sig- 
nature to  mortgage  where  obtained  by  trick  and  without  negligence;  Card  v. 
Moore,  68  App.  Div.  336,  74  N.  Y.  Supp.  18,  holding  parties  forming  imperfect 
corporation  not  estopped,  as  between  themselves,  by  contract  making  it  party, 
to  deny  its  existence;  Syracuse  Solar  Salt  Co.  v.  Rome,  W.  &  O.  R.  Co.  67  Hun, 
162,  22  N.  Y.  Supp.  321,  holding  owner  not  estopped  by  silence  at  foreclosure  sale 
of  street  railway  to  assert  title  to  highway  against  purchaser;  Hey  v.  Collman, 
78  App.  Div.  587,  79  N.  Y.  Supp.  778,  holding  claimant  of  right  of  way  not  es- 
topped from  asserting  title  by  adverse  possession  because  silent  at  sale  of  serv- 
ient tenement. 

Tide   lands. 

Cited  in  note.  (64  L.  R.  A.  336)   on  municipal  ownership  of  tide  lands. 

7  L.  R.  A.  759,  WELLS  v.  SALINA,  119  N.  Y.  280,  23  N.  E.  870. 

On  a  subsequent  appeal  in  71  Hun,  565,  25  N.  Y.  Supp.  134,  plaintiff  is  held 
to  have  right  of  action  as  equitable  assignee  of  original  claim. 

Power*   of   manlclpallty* 

Approved  in  People  ex  rel.  Coon  v.  Woo<l,  35  N.  Y.  S.  R.  843,  12  N.  Y.  Supp. 
436,  holding  town's  resolution  to  pay  specified  amount  per  day  for  prosecution 
of  criminal   actions   ineffectual   to   bind   it   in   absence   of   sUitutory   authority; 
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People  ex  rel.  Bowles  v.  Burrell,  14  Miae.  220,  35  X.  Y.  Supp.  608,  holding  that 
unauthorized  liighway  eoniniissioners  cannot  pledge  town's  credit  for  repair 
of  highways  and  bridges,  notwithstanding  local  custom;  Queens  County  Water 
Co.  V.  Monroe,  83  App.  Div.  110,  82  N.  Y.  Supp.  610,  holding  that  preliminary 
requirements  of  statute  authorizing  city  to  acquire  land  for  increasing  water 
supply  must  be  strictly  complied  with;  Water  Comrs.  v.  Westchester  County 
Waterworks  Co.  176  X.  Y.  251,  68  N.  E.  348,  holding  appraisal  of  property  of 
waterworks  company,  based  on  illegal  contract  with  village,  invalid. 

Distinguished  in  Birge  v.  Berlin  Iron  Bridge  Co.  133  N.  Y.  486,  31  N.  E.  609, 
holding  act  permitting  special  town  meetings  to  vote  on  raising  and  appropriat- 
ing moneys  for  bridges  did  not  abolish  pre-existing  limitation  upon  amount  of 
taxation;  IMulnix  v.  Mutual  Ben.  L.  Ins.  Co.  23  Colo.  80,  33  L.  R.  A.  832,  46 
Pac.  123,  holding  state  not  liable  on  quantum  meruit  for  good$  received  under  il- 
legal purchase. 

-—To   borroiT   money. 

Approved  in  People  ex  rel.  Read  v.  Smithville,  85  Hun,  116,  32  N.  Y.  Supp. 
668,  holding  town  not  liable  upon  indebtedness  because  vote  in  incurring  same  not 
by  ballot  as  prescribed;  Scott  v.  Twombly,  20  Misc.  653,  46  N.  Y.  Supp.  1084, 
holding  act  authorizing  villages  to  acijuire  lands  for  parks  does  not  authorize 
issuing  of  bonds;  Jamaica  Sav.  Bank  v.  New  York,  61  App.  Div.  471,  70  N.  Y. 
Supp.  967  (dissenting  opinion),  majority  holding  that  town  may  borrow  monoy 
for  authorized  purpose  where  supervisors  may  authorize  town  to  borrow  for  town 
purposes. 

Cited  in  note  (9  L,  R.  A.  497)  on  power  of  municipal  corporations  to  borrow 
money. 

Limited  in  New  York  &  R.  Cement  Co.  v.  Keator,  62  App.  Div.  580,  71  N.  Y. 
Supp.  185,  holding  that  submission  of  proposition  to  raise  money  includes  rais- 
ing by  issuing  bonds  or  other  obligations. 

Distinguished  in  Birge  v.  Berlin  Iron  Bridge  Co.  133  N.  Y.  486,  31  N.  E.  609, 
holding  that  special  tow^n  meeting  called  for  considering  question  of  raising  and 
appropriating  moneys  may  apply  for  authority  to  borrow  money. 

7  L.  R.  A.  765,  GARY  LIBRARY  v.  BLISS,  151  Mass.  364,  25  N.  E.  902. 

Mnnldpallttea  a«  tmiiteea. 

Cited  in  note  (16  L.  R.  A.  695)  on  authority  of  legislature  to  remove  munici- 
pality from  trusteeship. 

Public   charltleii. 

Cited  in  Davis  v.  Barnstable,  154  Mass.  225,  28  N.  E.  165,  holding  gift  to  pro- 
mote public  education  constitutes  public  charity;  St.  Paul's  Church  v.  Atty. 
Gen.  164  Mass.  198,  41  N.  E.  231,  upholding  gift  to  library,  first  mentioning 
limited  number  of  beneficiaries,  but  finally  providing  for  use  by  public. 

Cited  in  footnote  to  People  ex  rel.  Atty.  Gen.  v.  Dashaway  Asso.  12  L.  R.  A. 
117,  which  holds  promotion  of  cause  of  temperance  too  vague  description  of 
purpose  for  which  corporation  formed. 

CUted  in  note  (13  L.  R.  A.  218)  on  power  of  municipal  corporation  to  taJce  and 
administer  nroperty  in  trust  for  charitable  uses. 
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Gift*  for  benefltinar  inhabitants  of  town. 

Cited  in  Sears  v.  Chapman,  158  Mass.  401,  35  Am.  St.  Rep.  502,  33  N.  E. 
604,  upholding  gift  for  public  charity,  the  whole  to  be  under  exclusive  control 
of  inhabitants  of  town;  Boston  v.  Doyle,  184  Mass.  380,  68  N.  E.  851.  holding 
title  to  charitable  fund  given  by  Benjamin  Franklin  to  town  of  Boston  to  be 
in   city   of   Boston. 

Obllvntlonn  arislnar  ont  of  acceptance  of  arlft. 

Cited  in  Quiney  v.  Atty.  Gen.  160  Mass.  434,  35  N.  E.  10G6,  holding  direction 
in  charitable  gift  requiring  town  to  guarantee  fund  with  6  per  cent  interest 
not  requiring  guaranty  of  specified  interest;  Atty.  Gen,  ex  rel.  Spalding  v. 
Nashua,  67  N.  H.  480,  32  Atl.  852,  holding  by  acceptance  of  gift  city  agrees 
to  perform  conditions  attached  to  it. 

Poorer  of  courts  to  modify  detail*  of  manaarement  of  charitable  traata. 

Cited  in  Lackland  v.  Walker,  151  Mo.  259.  52  S.  VV.  414,  upholding  power  of 
court  of  chancery  to  alter  administrative  details  of  public  charity  when  rea- 
sonably necessary. 

Poorer  of  majority  to  bind  board. 

Cited  in  footnote  to  Honaker  v.  Board  of  Education,  32  L.  H.  A.  413,  which 
denies  power  of  members  of  board  of  education  acting  separately  to  bind  them- 
selves as  board. 

Poorer  of  state  or  corporation  to  talce  property. 

Cited  in  Woodward  v.  Central  Vermont  R.  Co.  180  Mass.  603,  62  N.  E.  1051, 
holding  amendatory  act  requiring  corporation  purchaser  at  foreclosure  sale  to 
pay  judgments  against  mortgagor  void;  Old  Colony  R.  Co.  v.  Framingham  Water 
Co.  153  Mass.  563,  13  L.  R.  A.  334,  27  N.  E.  662,  holding  legislature  may  author- 
ize taking  of  land  for  public  use  previously  appropriated  by  legislative  author- 
ity to  different  public  use. 

Cited  in  footnotes  to  Re  Brooklyn,  26  L.  R.  A.  270,  which  upholds  act  author- 
izing city  to  acquire  property  of  water  company;  Butte,  A.  &  P.  R.  Co,  v.  Mon- 
tana U.  R.  Co.  31  L.  R.  A.  298,  which  holds  railroad  land  not  actually  used  or 
necessary  subject  to  condemnation  by  other  railroad;  Diamond  Jo  Line  Steamers 
V.  Davenport,  54  L.  R.  A.  859,  which  authorizes  condemnation  for  public  wharf 
of  land  used  by  carrier  as  landing  place;  Denver  Power  &  Irrig.  Co.  v.  Colorado 

6  S.  R.  Co.  60  L.  R.  A.  383,  which  denies  power  of  reservoir  company  to  con 
demn  land  devoted  to  purpose  of  railroad  unless  public  necessity  requires: 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ohio  Postal  Teleg.  Cable  Co.  62  L.  R.  A. 
941,  which  holds  burden  upon  telegraph  company  to  show  right  of  way  souffht 
in  railroad  property  will  not  interfere  with  railroad's  use  of  right  of  way. 

7  L.  R.  A.  771,  MASON  v.  POMEROY,  151  Mass.  164,  24  N.  E.  202. 
Second  petition  for  accounting  in   154  Mass.  482,  29  N.  E.  51. 

Continuance   of   testator's   bnsinesa. 

Cited  in  Packard  v.  Kingman,  109  Mich.  506,  67  N.  W.  551.  holding  it  com- 
petent for  testator  to  provide  for  continuance  of  his  business  and  subject  all  of 
his  property  to  such  purpose. 
Remedy    of    creditors    asrainat    trnnteea    and    estate.  ' 

Cited  in  Mayo  v.  Moritz,  151  Mass.  485,  24  N.  E.  1083,  holding  creditor  co\M    i 
not  have  whole  of  trust  property  sold  and  proceeds  applied  to  pay  his  claim;    i 
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Odd  Fellows  Hall  Asso.  v.  McAllister,  153  Mass.  2 
862,  holding,  even  where  trustees  are  entitled  to 
judgment  at  law  is  against  them  as  individuals;  ^ 
Mass.  438,  63  N.  E.  923,  holding  executor  may  bo 
erty  of  estate  to  secure  it;  Packard  v.  Kingman, 
holding  trustee  may  contract  for  trust  estate  as  1 
ity;   O'Malley  v.  Gerth,  67  N.  J.  L.  613,  52  Atl. 
sued  individually  for  torts,  irrespective  of  their  ri, 
estate;  Wells-Stone  Mercantile  Co.  v.  Grover,  7  N 
N.  W.  911,  holding  creditor  must  generally  look  t(] 
ment  for  goods  sold  to  him;  Connally  v.  Lyons,   : 
935,  18  S.  W.  799,  holding  trustee  personally  liabli 
of  trust  estate. 

Priority  of  clAims. 

Followed  in  VVoddrop  v.  Weed,  154  Pa.  314,  32  \ 
832,  26  Atl.  375,  holding  upon  insolvency  of  trufi 
must  be  distributed  pro  rata. 

Cited  in  American  Loan  &  T.  Co.  v.  Northwen 
Mass.  344,  44  N.  £.  340,  holding  mere  priority  o 
trust  fund  does  not  give  right  to  priority  of  satis  1 
190  U.  S.  538,  47  L.  ed.  1170,  23  Sup.  Ct.  Rep.  71  1 
ices  rendered  voluntary  assignee  in  unsuccessfully  ' 
ruptcy  of  assignor,  on  petition  filed  within  four  i 
provable  against  bankrupt's  estate. 

Creditor'*  riarlit  to  proceed  aarainst  trust  est  i 

Cited  in  Broadway  Nat.  Bank  v.  Wood,  165  Ms  i 
creditor  of  ostensible  firm  has  no  prior  right  to  i 
ment  of  his  claim  over  creditors  of  real  firm;  ' 
Grover,  7  N.  J).  463,  41  L.  R.  A.  253,  75  N.  W.  9 
Co.  V.  Aultman,  M.  &  Co.  9  N.  D.  522,  84  N.  W 
ors  to  proceed  against  trust  estate  based  on  trust<  ! 
expenditures. 

7  L.  R.  A.  776,  FARRELL  v.  DERBY,  58  Conn.  2:  1 

Municipal  po^rera. 

Cited  in  Central  R.  A  Electric  Co.'s  Appeal,  67    : 
ing  opinion),  as  to  possession  by  mimicipality  c 
operation  of  those  specifically  granted,  or  to  attt  i 

Distinguished  in  Goodwin  v.  East  Hartford,  70  ^ 
towns  not  liable  for  expense  incurred  by  statute  ; 
control  of  highway  in  employing  agents  to  seci  • 
existence  and  transferring  burden  of  maintaining  1  f 

state   control  of   mnnicipal   affaira. 

Distinguished  in  State  ew  reL  Bulkeley  v.  W^il 
A.  497,  35  Atl.  421  (dissenting  opinion),  majorit 
pense  of  maintenance  and  construction  of  highwi 
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7  L.  R.  A.  779,  WILLIAM  ROGERS  MFG.  CO.  \.  ROGERS,  58  Conn.  356,  18 

Am.   St.   Rop.   2/8,  20  AtL  467. 
Specific  enforcement  of  contract. 

Cited  in  notes  (8  L.  R.  A.  626)  on  right  to  specific  perfonr.ancc  where  there  is 
adequate  remedy  at  law;  (U  L.  R.  A.  116)  on  agreements  not  specifically  en- 
forceable. 

Rnle  a«  to  nearative  enforcement  of  contract*  for  personal  services. 

Cited  in  Schwier  v.  Zitike,  136  Iftd.  213,  36  N.  E.  30,  holding  school  board 
cannot  be  enjoined  from  violating  contract  for  personal  services  as  teacher; 
E.  Jaccard  Jewelry  Co.  v.  O'Brien,  70  Mo.  App.  435,  refusing  to  enjoin  sale:*- 
man  from  entering  employment  of  another  firm  in  violation  of  contract;  Jones 
V.  Williams,  139  Mo.  92,  37  L.  R.  A.  707,  61  Am.  St.  Rep.  436,  40  S.  W.  353 
(dissenting  opinion),  majority  holding  corporation  enjoinable  from  breach  of 
contract  giving  plaintiff,  in  considerations  of  purchase  of  stock,  management 
and  editorship  of  newspaper;  Chain  Belt  Co.  v.  Von  Spreckelsen,  117  Wis.  123, 
04  N.  W.  78,  holding  injunction  in  action  to  restrain  expert  mechanic  from  en- 
tering employment  of  another  than  plaintiif,  properly  dissolved. 

Cited  in  notes  (11  L.  R.  A.  550)  on  special  services  for  professional  labor; 
(12  L.  R.  A.  497)  on  assignability  of  contracts  for  personal  services  requiring 
special  skill  and  knowledge;  (20  L.  R.  A.  167)  on  power  of  equity  to  grant  man- 
datory   injunctions. 

ISnaragrins  In   like  business. 

Cited  in  Knoedler  v.  Glaenzer,  20  L.  R.  A.  735,  5  C.  C.  A.  308,  14  U.  S.  App. 
336,  55  Fed.  898,  holding,  in  absence  of  contract  or  fraud,  vendor  of  business  and 
good  will  not  debarred  from  establishing  like  business  in  same  place. 

7  L.  R.  A.  782,  KETUC-E-MUN-GUAH  v.  McCLURE,   122  Ind.  541,  23  N.  E. 

1080. 
Presumption  on  appeal  that  amendment  ^ras  made. 

Cited  in  Taylor  v.  Cdlvert,  138  Ind.  84,  37  N.  E.  531,  holding  amendment  pre- 
sumed for  purpose  of  curing  immaterial  variance. 

Distinguished  in  Lake  Erie  &  W.  R.  Co.  v.  Juday,  19  Ind.  App.  443,  49  N.  E 
843,  holding  action  not  removable  to  Federal  court  where  damages  demanded  are 
less  than  $2,000,  though  complaint  alleges  greater. 

Jurisdiction. 

Cited  in  Stacy  v.  La  Belle,  99  Wis.  524,  41  L.  R.  A.  422,  67  Am.  St.  Rep.  879, 
75  N.  W.  60,  holding  action  ex  contractu  lies  in  state  court  against  Indian  in 
absence  of  statute  or  treaty  to  contrary. 

7  L.  R.  A.  784,  LOWMAN  v.  SHEETS,  124  Ind.  416,  24  X.  E.  351. 
statute  of  frauds  —  Contract   not   to  be  performed  \Tltliln    year. 

Cited  in  Langan  v.  Iverson,  78  Minn.  302,  80  X.  W.  1051,  holding  parol  agree- 
ment upon  conveyance  of  land  to  pay  mortgage  not  due  within  year  not  within 
rstatute. 

Cited  in  footnotes  to  Lewis  v.  Tapman.  47  L,  R.  A.  38.5,  which  holds  contract 
to  marry  "within  three  years*'  not  within  statute  of  frauds*;  Weatherford,  M.  W. 
A  N.  W.  R-  Co.  V.  Wood,  28  L.  K  A.  526,  which  holds  contract  to  give  p.iss  to 


man  and  his  family  annually  for  ten  years  not  within  statute  of  frauds;  Brown 
V.  Throop,  13  L.  R.  A.  646,  which  holds  parol  agreement  in  March  for  lease  of  ice 
house  for  one  year  from  April  to  be  left  full  on  surrendering  possession  valid; 
Hand  v.  Osgood,  30  L.  R.  A.  379,  which  holds  oral  lease  for  year  with  privilege  of 
three  at  annual  rent,  void. 

Cited  in  notes  (9  L.  R.  A.  129)  on  promises  not  to  be  performed  within  a  year; 
(10  L.  R.  A.  727)   on  lease  \vithin  statute  of  frauds. 

^—  Effect  of  part  performance. 

Cited  in  Murphy  v.  De  Haan,  116  Iowa,  63,  89  N.  W.  100,  holding  oral  contract 
ioT  labor,  to  the  extent  of  performance,  taken  out  of  statute;  Riley  v.  Ha  worth, 
30  Ind.  App.  381,  64  N.  E.  928,  holding  oral  contract  for  conveyance  of  land  not 
taken  out  of  statute  by  part  payment  of  purchase  price. 

^—  Contracts  voidable  only. 

Cited  in  Cochran  v.  Ward,  5  Ind.  App.  93,  51  Am.  St.  Rep.  229,  29  N.  E.  795, 
"holding  contracts  within  statute  of  frauds  not  void,  but  power  of  enforcement 
•merely  withheld  and  recovery  of  damages  for  nonperformance  prevented. 

Distinguished  in  Pierce  v.  Clarke,  71  Minn.  121,  73  N.  W.  522,  overruling 
Hagelin  v.  Wacks,  61  Minn.  216,  63  N.  VV.  624,  holding  oral  contracts  relating 
to  land  absolutely  void. 

^enforceability  of  contracts  void  In   part. 

Cited  in  Gibson  County  v.  Cincinnati  Steam  Heating  Co.  128  Ind.  248,  12  L.  R. 
A.  605,  27  N.  E.  612,  holding  valid  part  of  contract  severable  from  void  part  en- 
•forceable. 

Partner's  riarbt   to   dispose  of   firm   property. 

Cited  in  Huey  v.  Fish,  15  Tex.  Civ.  App.  462,  40  S.  W.  29,  holding  member  of 
nontrading  partnership  cannot  mortgage  firm  assets  without  copartner's  consent; 
-Callahan  v.  Heinz,  20  Ind.  App.  365,  49  N.  E.  1073,  holding  one  partner  cannot, 
•without  consent  of  others,  assign  for  creditors  property  used  in  firm  business. 

•Declarations  of  possessor  as  to  title. 

Distinguished  in  Robbins  v.  Spencer,  140  Ind.  497,  38  N.  E.  522,  holding  dec- 
larations of  vendor  retaining  life  estate,  made  after  executing  deed,  inadmissible 
4igainst  vendee. 

Cotenant's   liability   for   conversion. 

Cited  in  Robinson  v.  Dickey,  143  Ind.  208,  52  Am.  St.  Rep.  41 7,  42  N.  E.  679, 
holding  cotenant's  exclusive  possession  of  personalty  not  conversion. 

7  L.  R.  A.  788,  VALENTINE  v.  WYSOR,  123  Ind.  47,  23  N.  E.  1076. 
Partnership  I   interests  of  heirs  and  devisees  in  share  of  deceased  part- 
ner. 

Cited  in  Bollenbacher  v.  First  Nat.  Bank,  8  Ind.  App.  18,  35  N.  E.  403,  holding 
Tights  of  heirs  and  legatees  of  deceased  partner  attach  only  to  surplus  of  lattet's 
interest  after  partnership  debts  are  paid. 

Riarht    of   survivor   to   control   of   firm   property. 

Cited  in  Mcintosh  v.  Zaring.  150  Ind.  312,  49  N.  E.  164,  holding  upon  death 
-of  partner  right  to  collection  of  debts  and  assets  is  vested  exclusively  in  sur- 
vivors; Rand  v.  Wright,  141  Ind.  234,  39  N.  E.  447,  holding  on  death  or  retire- 
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ment  of  partner,  survivors  succeed  to  full  right  of  disposing  of  partnership  prop- 
erty, and  closing  up  of  business;  Bollenbacher  v.  First  Nat.  Bank,  8  Ind.  App. 
16,  35  N.  E.  403,  holding  on  death  of  partner  law  constitutes  survivors  trustees 
to  wind  up  concern  for  benefit  of  all  persons  interested. 

Cited  in  footnote  to  Philbrook  v.  Newman,  34  L.  R.  A.  265,  which  holds  good 
will  passes  to  surviving  partners  on  purchase  of  interest  of  deceased. 

Distinguished  in  Shrum  v.  Simpson,  155  Ind.  162,  49  L.  R,  A.  793,  57  N.  E.  708, 
holding  agreement  between  owner  and  another  for  cultivation  of  land  on  shares 
not  partnership  giving  survivor  right  of  possession  of  property  until  business 
settled. 

Satisfaction   of  Indlvidaal   liability   of   iiartnera. 

Cited  in  footnotes  to  Kincaid  v.  National  Wall  Paper  Co.  54  L.  R.  A.  412^ 
which  sustains  right  of  partners  to  appropriate,  with  other  partners'  consent,  in- 
terest in  firm  to  pay  individual,  in  preference  to  firm,  debts;  Hundley  v.  Far r is,  12 
terest  in  firm  to  pay  individual,  in  preference  to  firm,  debts;  Hundley  v.  Farri«,  12 
of  deceased  partner's  estate;  Re  Baldwin,  58  L.  R.  A.  122,  which  holds  individual 
liability  of  member  of  banking  firm,  signing  name  to  certificate  of  deposit,  en- 
forceable against  estate  in  preference  to  claims  against  firm. 

Pnrc]ia«e  by  trnateen  at  ovwn  sale. 

Cit^d  in  Comegys  v.  Emerick,  134  Ind.  153,  39  Am.  St.  Rep.  245,  33  N.  E.  899, 
holding  purchase  of  real  estate  by  executor  at  his  own  sale,  void;  Tennant  v. 
Dunlop,  97  Va.  242,  33  S.  E.  620,  holding  surviving  partner  is  trustee  as  to 
disposition  of  firm  property,  and  purchase  of  deceased  partner's  interest  regarded 
with  suspicion,  and  jealously  scrutinized;  HoIIaday  v.  Land  &  River  Improv.  Co. 

6  C.  C.  A.  571,  18  U.  S,  App.  308,  57  Fed.  785,  holding  settlement  between  executor 
and  surviving  partner,  involving  transfer  of  interest  of  deceased  in  firm  real 
estate  to  survivor,  conclusive  in  absence  of  fraud  or  mistake. 

Lacbes* 

Cited  in  Matthews  v.  Wilson,  31  Ind.  App.  97,  67  N.  E.  280,  holding  lien 
against  real  estate  to  secure  payment  of  allowance  for  support  of  child  barred 
after  ten  years. 

Cited  in  note  (10  L.  R.  A.  126)  on  doctrine  of  laches. 

7  L.  R.  A.  797,  NEWSON  v.  GALVESTON,  76  Tex.  559,  13  S.  W.  368. 
Poorer*  of  nmntdpal  corporations  reapectinir  market*. 

Cited  in  notes  (24  L.  R.  A.  585)  on  prohibition  of  sales  except  at  markets;  (24 
L.  R.  A.  584)  on  market  regulations  and  ordinances  aflfecting  contracts;  (9  L.  R. 
A.  69)  on  regulation  of  markets  and  market  houses. 

Statute*  reirnlatlna:  sale  of  articles  of  food. 

Cited  in  footnote  to  State  v.  Layton,  62  L.  R.  A.  164,  which  holds  constitu- 
tional, act  prohibiting  manufacture  of  baking  powder  containing  alum. 

7  L.  R.  A.  709,  WHITE  v.  WHITE,  82  Cal.  427,  23  Pac.  276. 
'Wben  marriaare  relation  exists. 

Cited  in  Eldred  v.  Eldred,  97  Va.  610,  34  S.  E.  477,  holding  presumption  of 
marriage,  raised  by  declaration  that  it  was  in  certain  city,  rebutted  where  license 
required  not  issued  and  banns  not  published;  Williams  v.  Herrick,  21  R.  I.  403,. 
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79  Am.  St.  Rep.  809,  43  Atl.  1036,  holding  ceremoDial  marriage  to  endble  woman 
and  children  to  receive  property  strong  evidence  against  existence  of  prior  mar- 
riage; Barker  v.  Valentine,  125  Mich.  343,  H  L.  R.  A.  790,  84  Am.  St.  Rep.  578, 
84  N.  W.  297,  holding  marriage  presumed  between  man  and  woman  who  con- 
tinued to  cohabit  under  circumstances  of  general  repute  of  marriage  after  death 
of  fir^t  wife;  Quackenbush  v.  Swortfiguer,  136  Cal.  152,  68  Pac.  590,  holding  the 
repute  of  marriage  divided,  and  sustains  finding  of  no  marriage;  Re  Richards, 
133  Cal.  527,  65  Pac.  1034,  holding  evidence  by  w^oman  of  solemnization  of  mar- 
riage with  intestate,  followed  by  cohabitation  and  residence,  admissible  to  deter- 
mine which  of  two  widows  entitled  to  estate;  People  v.  Hartman,  130  Cal.  490,. 
62  Pac.  823,  holding  evidence  of  general  repute  of  marriage  admissible  in  trial 
for  bigamy;  Harron  v.  Harron,  128  Cal.  310,  60  Pac.  932,  holding  divorce  cannot 
be  granted  from  marriage  never  solemnized,  the  existence  of  which  was  evi- 
denced only  by  illicit  relations,  and  unsupported  statement  of  woman;  Summer- 
ville  V.  Summerville,  31  Wash.  416,  72  Pac.  84,  holding  marriage  established  by 
proof  of  cohabitation  as  man  and  wife  and  testimony  as  to  service  supposed  by 
wife  to  have  been  performed  by  clergyman;  Hinckley  v.  Ayres,  105  Cal.  360,  38 
Pac.  735,  holding  marriage  not  proved,  where  parties  living  together  were  not 
shown  to  have  treated  the  relation  as  that  of  husband  and  wife. 

Cited  in  footnotes  to  Re  McLaughlin,  16  L.  R.  A.  699,  which  holds  common-law 
marriage  invalid  under  statute;  Nims  v.  Thompson,  17  L.  R.  A.  847,  which  holds 
finding  of  marriage  justified  by  evidence;  Re  Hurlburt,  35  L.  R.  A.  794,  which 
holds  general  reputation  in  family  as  to  death  of  member,  not  derived  from  de- 
ceased members  of  family,  inadmissible. 

Cited  in  notes  (14  L.  R.  A.  364)  on  cohabitation  as  proof  of  marriage  where 
it  begins  unlawfully;  (41  L.  R.  A.  449)  on  entries  in  family  Bible  or  other  relig- 
ious book  as  evidence. 

"When   reversal   allowed   because   of  leadii&ar   question. 

Cited  in  Casey  v.  Lefgett,  125  Cal.  673,  58  Pac.  264;  Kyle  v.  Craig,  126  Cal. 
113,  57  Pac.  791,  holding  case  will  not  be  reversed  because  of  allowance  of  If  ad> 
ing  question,  imless  discretion  abused. 

Failure  to  And  on  issue. 

Cited  in  Smith  v.  Smith,  119  Cal.  190,  48  Pac.  730,  holding  omission  to  find 
upon  facts  alleged  in  answer  immaterial,  where  evidence  not  sufficient  to  support 
finding  of  facts  as  alleged. 

7  L.  R.  A.  809,  ASHTON  v.  DASHAWAY  ASSO.  84  Cal.  61,  22  Pac.  660,  23 
Pac.  1091. 

7  L.  R.  A.  812,  BENTON  v.  SHAFER,  47  Ohio  St.  117,  24  N.  E.  197. 

Notice  of  pendeney  of  action. 

Cited  in  footnote  to  Mach  v.  Blanchard,  58  L.  R.  A.  811,  which  holds  mort- 
gagee of  land  restored  to  mortgagor  by  default  judgment  against  his  grantee, 
takes  subject  to  having  title  defeated  by  opening  of  judgment. 

Cited  in  note  (8  L.  R.  A.  553)  on  effect  of  notice  of  pendency  of  suit. 
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7  L.  R.  A.  817,  MOLETOR  v.  SINNEX,  76  Wi8.  308,  20  Am.  St.  Rep.  71,  44  X. 

W.  1099. 
Fnarttive    from    Jniitice. 

Cited  in  footnote  to  Re  Little,  57  L.  R.  A.  295,  which  hol^is  prisoner  trans- 
ferred to  other  state  for  trial  in  Federal  court  may  be  turned  over  to  state 
authorities. 

Cited  in  notes  (14  L.  R.  A.  129)  on  extradition  from  sister  state,  right  to  try 
prisoner  for  other  crime  than  that  for  which  he  was  surrendered;  (25  Li.  R-  A. 
722,  723,  724,  727,  728,  731)    on  privilege  of  nonresident  from  suit-- 

Prlvlleare  from  arreiit  or  process* 

Cited  in  footnote  to  Murray  v.  Wilcox,  64  L.  R.  A.  534,  which  holds  defendant 
in  criminal  case  attending  trial  exempt  from  service  of  civil  process. 

7  L,  R.  A.  819,  WEBER  v.  KAXSAS  CITY  CABLE  R.  CO.  100  Mo.  194,  18  Am. 

St.  Rep.  541,  12  S.  W.  804,  13  S.  W.  587. 
Violation   of  ordinance. 

Cited  in  \ seller  v.  Chicago,  M.  &  St.  P.  R.  Co.  120  Mo.  654,  23  S.  W.  1061, 
holding  driving  horse  at  speed  prohibited  by  ordinance  negligence  per  se. 

Neirligrence  of  defendant. 

Cited  in  Van  Natta  v.  People's  Street  R.  Electric  Light  &  P.  Co.  133  Mo.  22, 
34  S,  W.  505,  reversing  because  of  instruction  imposing  upon  carrier  higher  de- 
gree of  care  than  required  by  law. 

Recovery    defeated    by    contributory    neflrliffence. 

Cited  in  Corcoran  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  106  Mo.  40G,  24  Am.  St.  Rep. 
394,  16  S.  W.  411,  holding  act  of  climbing  over  stationary  cars  contributory  negli- 
gence. 

Direction    of    verdict. 

Cited  in  Weaver  v.  Benton-Bellefontaine  R.  Co.  60  Mo.  App.  20S,  reversing 
judgment  without  remanding,  on  ground  trial  court  should  have  directed  verdict 
for  defendant;  Moore  v.  Kansas  City,  St.  S.  &  M.  R.  Co.  146  Mo.  580,  48  S.  W. 
487,  holding  voluntary  choice  of  dangerous  course  when  safer  one  was  open,  con- 
tributory negligence  as  matter  of  law. 

Cited  in  footnote  to  Hopkins  v.  Nashville,  C.  &  St.  L.  R.  Co.  32  L.  R.  A.  354, 
which  sustains  practice  of  demurring  to  evidence. 

When    contributory    negrlifirence    a   question    for   inry. 

Cited  in  Kreis  v.  Missouri  P.  R.  Co.  131  Mo.  545,  30  S.  W.  310,  holding  on  con- 
llicting  evidence  contributory  negligence  question  for  jury;  Church  v.  Chicago  & 
A.  R.  Co.  119  Mo.  214,  23  S.  W.  1056,  holding  questions  for  jury  where  facts 
though  undisputed  would  lead  sensible  men  to  different  conclusions;  Eikenberry  v. 
St.  Louis  Transit  Co.  103  Mo.  App.  451,  80  S.  W.  360;  Dawson  v.  St.  Louis  Transit 
Co.  102  Mo.  App.  283,  76  S.  W.  689,  holding  it  mixed  question  of  law  and  fact 
whether  passenger  boarding  or  alighting  from  slowly  moving  car  guilty  of  con- 
tributory negligence;  Hornstein  v.  United  Railways  Co.  97  Mo.  App.  278,  70  S.  \V. 
1105,  holding  it  question  for  jury  whether  crossing  street  car  tracks  without  stop- 
ping to  see  whether  car  approaching,  contributory  negligence;  Root  v.  Des  Moines 
City  R.  Co.  113  Iowa,  USD,  83  N.  W.  904,  and  Fulks  v.  St.  Louis  &  S.  F.  R.  Co.  Ill 
Mo.  340,  19  S.  W.  818,  holding  that  getting  upon  slowly  moving  train,  especially 


at  platform,  is  not  ncRlispnce  a»  matter  of  law;  HansWrjfcr  v.  Sedalia  Electric 
R.  Light  4  Power  Co.  82  Mo,  App.  579,  holcling  qupstion  wlictlier  person  was 
guilty  of  contributory  negligence  in  getting  upon  slowly  moving  car,  for  jury; 
Elierly  v.  Cliicago,  B.  &  Q.  R.  Co.  90  Mo.  App.  3fi9,  70  S.  W.  381,  holding  tliat 
where  inference  to  be  drawn  from  evidence  is  uncertain,  question  of  negligence 
cannot  be  passed  upon  by  court ;  McDonald  v.  Kansas  City  &  I.  Rapid  Transit  R. 
Co.  127  ilo.  43,  21)  S.  VV.  8*8,  holding  passeii(,'er  not  guilty  of  contributory  nej;- 
ligence  ptr  se  in  getting  olT  slowly  moving  train,  under  conductor's  direction, 
tfithout  looking  to  see  if  a  train  is  approaching. 

Cited  in  notes   (11  L.  R.  A.  3B6)   on  passenger  alighting  from  moving  train; 
<38  L.  R.  A.  787)  on  negligence  in  getting  on  or  off  moving  train. 
Del«FalB>lloii    at    contrlbntorr    ncKltKvBCe    per    mt. 

Cited  in  Citizens'  Street  R.  Co.  v.  Spalir,  7  Ind.  App.  31,  33  N.  E.  446,  holding 
whether  person  is  guilty  of  negligence  in  boarding  street  car  depends  upon  facts 
■ot  each  particular  case;  Dewald  v.  Kansas  City,  Ft.  S.  4  G.  R.  Co.  44  Kan.  390,  24 
Pae.  1101,  holding  person  jumping  from  moving  train  before  reaching  station 
guilty  of  contributory  negligence  as  matter  of  law;  Hughes  v.  Fagin,  48  Mo.  App. 
47  (dissenting  opinion),  majority  holding  carpenter  not  guilty  of  contributory 
negligence  per  te,  in  leaning  part  of  hi»  body  in  elevator  shaft  while  elevator  in 
use  above  him. 
Prtwepdinic  attcr  averrallnK  ot  dennrrcr  Is  evidence. 

Cited  in  Storck  v.  Mesker,  5S  Mo.  App.  32,  holding  demurrer  to  evidence  waived 
by  defendant  by  introduction  of  evidence;  Cain  v.  Cold  Mountain  Min.  Co.  27 
Mont.  535,  71  Pac.  1004,  holding  defendant  assumes  risk  of  supplying  defects,  by 
offering  evidence  after  refusal  of  nonsuit;  Fuchs  v.  St.  Louis,  107  Mo.  631,  S7  L. 
R.  A.  130.  67  S.  W.  610,  considering  whole  evidence  upon  defendant's  saving  point 
of  court's  refusal  to  find  for  defendant  at  close  of  case, 

D  electric  railways  in  city  streets. 
Carrler'a  diitT  «•  "o  '^trtr  »f  p»»«n»er». 

Cited  in  Fillingham  v.  St.  Louis  Transit  Co.  102  Mo.  App.  582,  T7  S.  W.  314, 
holding  carrier's  duty  as  to  safety  of  passenger  requires  latter  to  be  put  off  at 
reasonably  safe  place. 

Cited  in  Shareman  v.  St.  Louis  Transit  Co.  103  Mo.  App.  529,  78  S.  W.  S46, 
holding  woman's  conduct,  in  stepping  off  of  moving  car,  without  peril  to  ooafuM 
her,  proximate  cause  of  injury. 

7  L.  R.  A.  822,  DOUGLASS  v.  MERCHANTS'  INS.  CO.  113  N.  Y.  484,  23  N.  E. 

806. 
Aeconvtluff   by   evrpOPAtlon   olllceTB. 

Cited  in  footnotp  to  Eaton  v.  Robinson,  29  L.  R.  A.  100,  which  requires  officers 
to  account  for  salaries  voted  and  paid  to  deprive  stockholders  of  right*. 
Preaa  milt  Ion    of   canllnaBncc   ot    contract    of   enploruieBl. 

Cited  in  Mason  v,  Secor,  76  Hun,  179,  27  X.  Y.  Supp.  570,  holding  continuation 
of  employee  in  service  of  new  par'.nerabip  raises  no  presumption  of  continuation 
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of  former  contract  of  service;  Lichtenhein  v.  Fisher,  87  Hun,  398,  34  N.  Y.  Supp. 
304,  holding  that  presumption  is  of  continuance  of  contract  where  employee  hired 
for  annual  compensation  continues  over  term;  Bennett  v.  Mahler,  90  App.  Div. 
27,  86  N.  Y.  Supp.  669,  holding  that  continuance  of  service  beyond  term,  under  old 
contract  of  hiring  for  year,  operated  as  new  hiring  for  year;  Selley  v.  American 
Lubricator  Co.  119  Iowa,  600,  93  N.  W.  590,  holding  salary  of  official  after  time  of 
his  discharge  for  good  cause  by  directors,  not  recoverable. 
CorporattcNA  by-la^ra. 

Cited  in  Fowler  v.  Great  Southern  Teleph.  &  Teleg.  Co.  104  La.  755,  29  So.  271, 
holding  power  of  board  of  directors  in  hiring  employee  and  fixing  salary  in  excess- 
of  charter  and  by-laws  not  binding  on  corporation. 

Cited  in  note  (25  L.  R.  A.  48)  on  effect  of  corporate  by-laws  as  notice. 

7  L.  R.  A.  824,  BURTON  v.  TUITE,  80  Mich.  218,  45  N.  W.  88. 
Examtnatlon  of  public  records. 

Cited  in  Aitcheson  v.  Huebner,  90  Mich.  645,  51  N.  W.  634,  holding  state  tax 
land  book  public  record  subject  to  inspection  by  any  citizen;  Day  v.  Button,  9S 
Mich.  602,  56  N.  W.  3,  upholding  right  to  examine  records  and  files  in  office  of 
register  of  deeds  to  make  memoranda  therefrom;  Burton  v.  Reynolds,  110  Mach. 
355,  68  N.  W.  217.  holding  general  public  imder  proper  restrictions  has  right  to 
information  in  public  offices  relating  to  titles. 

Cited  in  note  (27  L.  R.  A.  82)  on  right  to  inspect  public  records. 

7  L.  R.  A.  826,  PECK  v.  BANK  OF  AMERICA,  16  R.  I.  710,  19  Atl.  369. 
Notice  of  'vrhat  Inquiry  -would  disclose. 

Cited  in  Maas  v.  German  Sav.  Bank,  36  Misc.  157,  72  N.  Y.  Supp.  1068,  holding 
bank  chargeable  with  knowledge  that  domestic  administrator  had  been  appointed 
when  foreign  administrator  applied  for  deposit  of  intestate;  Spellissy  v.  Cook  & 
B.  Co.  58  App.  Div.  285,  68  N.  Y.  Supp.  995,  holding  transfer  made  by  one  in  hi& 
own  name  as  attorney  for  another  is  notice  that  he  is  not  owner;  Hughes  v. 
Drovers'  &  M.  Nat.  Bank,  86  Md.  424,  38  Atl.  936,  holding  corporation  not  bound 
to  examine  whether  transferrer  with  power  to  transfer  is  attempting  fraud;  Feck 
V.  Providence  Gas  Co.  17  R.  I.  Si79,  15  L.  R.  A.  647,  21  Atl.  543,  holding  fact  that 
transfers  of  stock  made  through  bank  is  not  notice  to  corporation  that  executrix 
under  will  had  pledged,  and  not  sold,  them. 

Cited  in  footnote  to  Wooten  v.  Wilmington  &  W.  R.  Co.  66  L.  R.  A.  615,  whidi 
holds  corporation  permitting  transfer  of  stock  on  books  by  executor,  bound  to  see- 
that  provisions  of  will  carried  out. 

Cited  in  note  (15  L.  R.  A.  645)  on  duty  of  corporation  as  to  transfer  of  stock 
held  in  trust. 

"Wlften  statiite  of  limitations  begrlns  to  nan. 

Cited  in  Reynolds  v.  Hennessy,  17  R.  I.  178,  23  Atl.  639,  holding  statute  of  lim- 
itations does  not  begin  to  run  while  cause  of  action  is  fraudulently  concealed  from 
him. 

Cited  in  footnotes  to  Sanborn  v.  Gale,  26  L.  R.  A.  864,  which  holds  running  of 
limitation  against  action  for  alienation  of  wife's  affections  not  prevented  by  agree- 
ment of  parties  to  adultery  known  to  husband  to  deny  same;  Smith  v.  Blachley^ 
53  L.  R.  A.  849,  which  holds  running  of  limitation  against  action  to  recover  bade 
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xnoney  not  prevented  by  fraud,  unless  investigation  prevented  by  affirmative  ef- 
forts; Mereness  v.  First  Nat.  Bank,  51  L.  R.  A.  410,  which  holds  running  of 
limitations  on  demand  certificate  of  deposit,  not  interrupted  by  bank's  misrepre- 
sentations in  denial  of  liability. 

Cited  in  note   (8  L.  R.  A.  687,  688)   on  statutes  of  limitation  in  case  of  con- 
<:ealed  fraud. 

7  L.  R.  A.  831,  JONES  v.  GLIDEWELL,  53  Ark.  161,  13  S.  W.  723. 
•ConcluatveneMi  of  llndtnv  upon  appellate  coart. 

Cited  in  Freeman  v.  Lazarus,  61  Ark.  257,  32  S.  W.  680,  holding  finding  of 
fraud  by  circuit  court,  supported  by  evidence,  must  stand;  Dunnington  v.  Frick 
<::o.  60  Ark.  258,  30  S.  VV.  212,  and  Robson  v.  Hough,  56  Ark.  624,  20  S.  W.  623, 
liolding  same  presumption  on  appeal  indulged  in  as  to  findings  as  in  verdict  of 
jury. 

frauds   vltlattnflr  elections. 

Cited  in  Freeman  v.  Lazarus,  61  Ark.  257,  32  S.  W.  680,  holding  excise  election 
in  township  invalidated  by  misconduct  of  election  judges;  Atty.  Gen.  v.  McQuade, 
D4  Mich.  443,  53  N.  VV.  944,  holding  parties,  although  not  participating,  cannot 
profit  by  election  frauds. 

Secrecy  of  tbe  ballot. 

Cited  in  Ex  parte  Arnold,  128  Mo.  261,  33  L.  R.  A.  389,  49  Am.  St.  Rep.  657, 
30  S.  W.  768,  holding  "election  by  ballots"  means  secret  ballot. 

Distinguished  in  Re  Massey,  45  Fed.  635,  holding  secrecy  of  ballot  does  not  pre- 
A'ent  courts  of  state  from  having  access  to  them  to  enforce  criminal  law. 

-Contested    elections. 

Cited  in  footnote  to  Gillespie  v.  Dion,  33  L.  R.  A.  703,  which  holds  failure  to 
-allege  election  contestant's  qualification  to  maintain  proceeding,  fatal. 
Cited  in  note  (12  L.  R.  A.  705)  on  notice  to  contestee  in  election  contest. 

•Control  of  conrt  over  exan&lnation  of  Tvltnesses. 

Cited  in  Hughes  v.  State,  70  Ark.  423,  68  S.  VV.  676,  holding  that  court  abused 
discretion  in  stopping  cross-examination  upon  material  point  in  prosecution  for 
Tape. 

7  L.  R.  A.  836,  McCULLOUGH  v.  ANDERSON,  90  Ky.  126,  13  S.  W.  353. 
Estates  Tvltb  poorer  of  appolntn&ent  or  to  dispose  of  property. 

Cited  in  Coats  v.  Louisville  &  N.  R.  Co.  92  Ky.  274,  17  S.  W.  564,  holding  that 
"devise  to  wife  with  absolute  power  of  disposition,  with  remainder  over  of  unex- 
pended remainder,  creates  life  estate;  Dudley  v.  Weinhart,  93  Ky.  404,  20  S.  W. 
-308,  upholding  power  of  appointment  to  change  or  cancel  any  gift  or  devise  in 
will;  Payne  v.  Johnson,  95  Ky.  184,  24  S.  W.  238,  holding  intention  to  execute 
power  of  appointment  must  be  clear;  Mulvane  v.  Rude,  146  Ind.  483,  45  N.  E.  659, 
holding  donee  of  life  estate  with  power  of  disposition  does  not  take  fee;  McCal- 
lister  V.  Bethel,  97  Ky.  6,  29  S.  W.  745,  holding  devise  to  A.  in  trust  for  B.,  and 
at  B's.  death  to  his  children,  if  none,  to  any  person  to  whom  B.  may  devise,  passes 
fee  subject  to  be  defeated. 

Cited  in  footnotes  to  Cornvvell  v.  Wulff,  45  L.  R.  A.  53,  which  holds  absolute 
power   of  disposition  in  instrument  conveying  land  carries  full  power  in  land 
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itself;  Roth  v.  Rauschenbusch,  61  L.  R.  A.  455,  which  holds  fee  simple  bj'  d*^ri«* 
to  one  absolutely  and  forever,  not  cut  down  by  subsequent  direction  as  to  di*f>o- 
sition  of  any  remainder  on  devisee's  death. 

Cited  in  notes  (9  L.  R.  A.  168)  on  devise  of  life  estate  to  wife;    (lO  L-  R.  A, 
757)  on  devise  to  wife  for  life  with  power  to  sell  or  dispose  of  estate. 

7  L.  R.  A.  840,  BATT  v.  MALLON,  151  Mass.  477,  25  N.  E.  17. 
Notice  «■  to  title  to  land. 

Cited  in  note  (8  L.  R.  A.  211)  on  constructive  notice  by  possession  as  to  title 
to  land. 

7  L.  R.  A.  843,  CODY  v.  NEW  YORK  &  N.  E.  R.  CO.  151  Mass.  462,  24  N.  E.  402. 
Nevligrence  of  paasenffer  attemptlngr  to  leave  ear. 

Cited  in  Jones  v.  Baltimore  &  O.  R.  Co.  4  App.  D.  C.  173,  holding  ne^ligenee  of 
passenger  leaving  moving  train  question  for  jury;  Wsishington  &>  G.  R-  Co.  t. 
Hickey,  5  App.  D.  C.  471,  holding  negligence  of  passenger  jumping  from  street 
car  to  avoid  imminent  collision,  for  jury;  Gannon  v.  New  York,  N.  H.  &  H.  R« 
Co.  173  Mass.  42,  43  L.  R.  A.  834,  footnote  p.  833,  52  N.  E.  1075,  which  holds  car- 
rier liable  for  injury  to  passenger  while  impulsively  trying  to  escape  from  car 
in  which  oil  lamp  caught  fire. 

Cited  in  footnote  to  Tuttle  v.  Atlantic  City  R.  Co.  54  L.  R.  A.  582,  which 
authorizes  recovery  for  fall  while  trying  to  escape  from  derailed  car. 

Cited  in  note  (8  L.  R.  A.  84)  on  causal  connection  broken  by  intervening  agency. 

7  L.  R.  A.  845,  GERMAN  NAT.  BANK  v.  COORS,  14  Colo.  202,  23  Pac.  328. 
Cona  llde  parchaaer  of  Gommercial  paper. 

Cited  irr  Mater  v.  American  Nat.  Bank,  8  Colo.  App.  330,  46  Pac.  221,  holding 
innocent  holder  for  value  may  recover  on  note,  although  conditions  as  to  erten- 
Hion  of  time  at  foot,  were  wrongfully  detached  by  another ;  Tourtelotte  v.  Brown^ 
1  Colo.  App.  417,  29  Pac.  130,  holding  notice  of  defenses  that  would  defeat  com- 
mercial paper  in  the  hands  of  the  holder  must  be  affirmatively  established. 


7  L.  R.  A.  847,  PORTER  v.  PIERCE,  120  N.  Y.  217,  24  N.  E.  281. 
Sanday^  In  con&patlnar  time. 

Cited  in  Miner  v.  Tilley,  54  Mo.  App.  629,  holding,  in  computing  time  in  which 
act  may  be  done,  Sunday  not  considered  if  last  day;  Bowles  v.  Brauer,  89  Va. 
468,  16  S.  E.  356,  holding  in  computing  statutory  time  Sunday  is  included  unless 
last  day,  when  act  may  generally  be  done  on  succeeding  day;  Craig  v.  Butler,  ft3 
Hun,  280,  31  N.  Y.  Supp.  963,  holding  payments  may  fall  due  on  Sunday,  but 
rule  of  dies  non  extends  time  of  payment. 

Cited  in  notes  (14  L.  R.  A.  122)  on  extension  of  time  for  redemption  when  last 
day  falls  on  Sunday;    (49  L.  R.  A.  235)  on  computation  of  time  for  redemption. 

violation  of  Sanday  la^r. 

Cited  in  footnote  to  Sullivan  v.  Maine  C.  R.  Co.  8  L.  R.  A.  427,  which  hold» 
riding  on  Sunday  for  exercise  not  violation  of  statute. 
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ment  for  collection;  Tyson  v.  Western  Nat.  Bank,  77  Md.  419,  23  L.  It  A.  163.  26 
Atl.  520,  holding  check  deposited  by  custoraer  for  collection  for  account  of   in- 
dorsers  does  not  pass  title  to  bank;  Irwin  v.  Reeves  Pulley  Co.  20  Ind.  App.   112, 
48   N.   E.   601,   holding  bank  accepting  for  collection   draft  payable   elsewhere, 
liable  only  for   ordinary  care   in   selecting  correspondent,   and   not   for    i's    i^ 
fault;  National  Bank  of  Commerce  v.  Johnson,  6  N.  D.  184,  69  N.  W.  49,  hold- 
ing certificate  of  deposit,  indorsed  and  deposited  for  tol lection  and  credit,   re- 
mains property  of  depositor;  Citizen's  Nat.  Bank  v.  City  Nat.  Bank,  111   loi*-a, 
215,  82  N.  W.  464,  holding  drawee  of  check  not  bound  to  detect  forgery  of  any 
other  signature  than  that  of  drawer;    Freeman  v.  Exchange  Bank,  87    Ga.    47, 
13  S.  £.  160,  holding  payee  of  bill  of  exchange,  indorsing  for  deposit  to  credit 
of  himself,  retains  ownership  of  proceeds  which  are  subject  to  garnishment   by 
his  creditor;   Blair  v.  Hill,  50  App.  Div.  36,  63  N.  Y.  Supp.  670,  holding  prf>- 
ceeds   of   check   collected   for   owner   by   agent   and   commingled    with    his    own 
remain  property  of  owner;   Arnot  v.  Bingham,  55  Hun,  556,  9  N.  Y.  Supp.    63, 
holding  note  sent  to  bank  for  collection  only  remains    property  of  sender,  who 
can  collect  proceeds   from  bank's  receiver;    Wilson  v.  Marion,   147    N.    Y".    5^4, 
42  N.  E.  190,  holding  purchaser  of  real  estate  from  assignee  for  benefit  of  creJ- 
itoFB  under  fraudulent  assignment  can  hold  it  if  ignorant  of  fraudulent  intent 
of  assignor;    Knower  v.  Central  Nat.   Bank,   124  N.   Y.   561,  21   Am.   St.    Rep. 
700,  27  N.  E.  247,  holding  creditor  of  assignor  for  benefit  of  creditors  to  whom 
.'Assignee  paid  money  can  hold  it  against  creditor  setting  aside  the  assignment; 
Hutchinson  v.  Manhattan  Co.  9  Misc.  344,  29  N.  Y.  Supp.   1103.  holding  title 
of  draft,  indorsed  generally,  but  shown  to  be  for  collection  only,  remains  in  in- 
dorser;  Wolff  v.  Zeller,  31  Misc.  257,  64  N.  Y.  Supp.  129,  holding  vendor  in  fraud- 
ulent sale  may  recover  chattels  from  assignee  of  vendee  when  sale  rescinded  be- 
fore assignment;  Gindre  v.  Kean,  7  Misc.  584,  28  N.  Y.  Supp.  4,  holding  consign- 
ors of  goods  to  del  credere  factor   entitled  to   recover   from  his  assignee    for 
•creditors'  moneys  collected  from  purchasers  subsequent  to  the  assignment;  Asher 
V.  Deyoe,  77  Hun,  533,  28  N.  Y.  Supp.  890,  holding  bank  taking  mortgage  to 
secure  antecedent  debt  on  property  purchased  with  intention  of  not  paying  there- 
for, not  entitled  to  hold  such  property  as  against  seller;  Bank  of  Clarke  County  v. 
Oilman,  81  Hun,  490,  30  N.  Y.  Supp.  1111,  holding  owner  of  check  for  collection 
and  credit  remains  owner;  O'Cnnner  v.  Gifford,  117  N.  Y.  283,  22  N.  E.  1036, 
holding  judgment  creditor  estopped  from  setting  up  claim  against  trustee  un- 
der will,  when  he  had  failed  to  present  claim  within  six  months  after  publica- 
tion; Nash  V.  Second  Nat.  Bank,  67  N.  J.  L.  267,  51  Atl.  727,  holding  drawer  'En- 
titled to  proceeds  of  draft  creuited  by  collecting  to  forwarding  bank  after  lat- 
ter*s  failure;  Peters  Shoe  Co.  v.  Murray,  31  Tex.  Civ.  App.  261,  71  S.  W.  977, 
holding  drawer  of  draft  not  entitled  to  follow  proceeds  in  hands  of  assignee  of 
collecting  bank. 

Cited  in  footnotes  to  Milton  v.  Johnson,  47  L.  R.  A.  529,  which  denies  power 
of  subagent  to  apply  proceeds  of  debt  collected  to  payment  of  claim  due  him  from 
principal  agent;  Waterloo  Milling  Co.  v.  Kuenster,  29  L.  R.  A.  794,  which 
throws  upon  depositor  loss  of  worthless  paper  credited  to  him  by  bank  receiv- 
ing from  other  bank  for  collection;  l^orth western  Nat.  Bank  v.  Bank  of  Com- 
merce, 15  L.  R.  A.  102,  which  holds  signature  of  drawer  not  guaranteed  by 
indorsing  draft  "for  collection;"  State  Bank  v.  Byrne,  21  L.  R.  A.  763,  which 
holds  drawee's  acceptance  of  draft  presented  by  collecting  bank  not  payment; 
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Tyson  v.  Western  Nat.  Bank,  23  L.  R.  A.  161,  wnich  holds  title  ; 
indorsing  "for  collection;"  Beal  v.  Somerville,  17  L.  R.  A.  291 
title  to  check  passes  by  depositing  for  -collection ;   First  Nat.  1  i 
15  L.  R.  A.  498,  which  holds  bank  receiving  bill  for  gratuito 
liable  for   defaults  of  reputable  correspondent;    Armstrong  v.    '. 
Bank,  9  L.  R.  A.  553,  which  denies  right  of  receiver  or  creditor 
ing  owner  with  draft  received  for  collection  to  demand  proce  i 
ing  bank;   Akin  v.  Jones,  25  L.  R.  A.  523,  which  holds  direc  : 
New  York  exchange,  draft  sent  for  collection,  precludes  claim  tli  i 
held  in  trust. 

Cited  in  note  (32  L.  R.  A.  719)  on  trust  in  proceeds  of  co  I 
bank  when  insolvent. 

7  L.  R.  A.  861,  WADDELL  v.  UNITED  STATES,  25  Ct.  CI.  323 
When  claim  barred. 

Cited  in  Ray  v.  United  States,  50  Fed.  168,  and  Wayne  v.  Unit  i 
CI.  289,  holding  fund  awaiting  demand  a  trust  against  which  s 
tion  does  not  begin  to  run  imtil  repudiation  of  trust;  Maine  a  . 
36  Ct.  CI.  552,  to  point  no  general  statute  of  limitations  opei ; 
counting  officers  in  settlement  of  claims ;  Maine  v.  United  States , 
holding  claimant  misled  by  mistaken  action  of  department  i  i 
claims  not  chargeable  with  laches. 

Distinguished  in  Balmer  v.  United  States,  26  Ct.  CI.  89,  he  I 
barred  within  Bowman  Act  if  it  could  be  settled  by  any  departn 

Finality  of  decision. 

Cited  in  Armstrong  v.  United  States,  29  Ct.  CI.  170,  holding  d  [ 
troller  disallowing  claim  final,  unless  opened  for  fraud,  mistak : 
covered  evidence. 

L.  R.  A.  Au.— Vol.  I.— 66. 
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